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'Sort!  CTdancellot^s  CTmtrt, 

EDWARD  COOKE,  Esq.  Bakrister-at-Law. 

<!Dotm  of  Appeal  in  CTj^ancnSi 

SAMUEL    VALLIS    BONE,    Esq.    Barrister -at -Law. 

Iflolto  CTotm, 

THOMAS  PARKER,  Jun.  Esq.  Barrister-at-Law. 

CTotttt  of  ibt  jffim  Ftce  cn^amellor, 

JOHN  FITZPATRICK  VILLIERS,  Esq.  Barrister-at-Law. 

(ZCourt  of  tjbe  ^amtf  ITice  Cnftancelloti 

THOMAS  WYATT  GUNNING,  Esq.  Barrister-at-Law. 

(Sourt  of  tj^e  Wl^ili  Fice  (Sjftancelloti 

BENEDICT  LAWRENCE  CHAPMAN,  Esq.  Barrister-at-Law. 

<BB%t%  in  39aniintptC89 

SAMUEL  VALLIS  BONE,  Esq.  Barrister-at-Law. 

(ZCotttt  of  (Slueen^s  39end^, 

HENRY  JOHN  HODGSON,  Esq.,  COLLEY  HARMAN  SCOTLAND,  Esq. 

Barristers-at-Law. 

33ail  (ZDourt,  lExcjbtquet  (ZDjftamber,  an))f  CTrofon  (ZDases  Iftesterbelifi 

FRANCIS  RUSSELL,  Esq.  Barrister-at-Law. 

(iDottrt  of  (ZCommon  peas, 

ALEiXANDER  JAMES  JOHNSTON,  Esq.,  The  Hon.  GEORGE  DENMAN, 


Airo 


JAMES  REDFOORD  BULWER,  Esq.  Barristers-at-Law. 

(ZDoutt  of  Sxc^equet, 

HENRY  HORN,  Esq.  and  EDWARD  WISE,  Esq.  Barristers-at-Law. 

OA8B8  SBXJLTIXa  TO  MAaXST&ATBS, 

reported  principally  by 
HENRY  JOHN  HODGSON,  Esq.,  COLLEY  HARMAN  SCOTLAND,  Esq. 


A.ir]> 


FRANCIS  RUSSELL,  Esq.  Barristers-at-Law. 


JUDGES  AND  LAW  OFFICERS. 

FROM  MICHAELMAS  TERM  1851,  TO  TRINITY  TERM  1852,  INCLUSIVE. 


IN  THE  COURTS  OF  CHANCERY. 

The  ^ht  Hon.  Lord  Truro.  7    Lord  High  Chancellor. 

The  Right  Hon.  Lord  St.  Leonards,  y  v/uautcuur. 

The  Right  Hon.  Sir  Jahbs  Lewis  Knioht  Bruce,  Knt.,  Lord  Justice. 
The  Right  Hon.  Lord  Cranworth,  Lord  Justice. 
The  Right  Hon.  Sir  John  Romix.lt,  Knt.,  Master  of  the  Rolls. 
The  Right  Hon.  Sir  George  James  Turner,  Knt,  Vice  Chancellor. 
The  Hon.  Sir  Richard  Torin  Kinderslet,  Knt.,  Vice  Chancellor. 
The  Hon.  Sir  James  Parker,  Knt.,  Vice  Chancellor. 


COURT  OF  APPEAL  IN  BANKRUPTCY. 

The  Right  Hon.  Sir  James  Lewis  Knioht  Bruce,  Knt.,  >    « it  .»• 

The  R^ht  Hon  Lord  Cranworth,  j    ^^"'^  ^'^•^«^"- 


IN  THE  COURT  OF  QUEEN'S  BENCH. 

The  Right  Hon.  Lord  Campbell,  Lord  Chief  Justice. 

The  Hon.  Shr  John  Patteson,  Knt. 

The  Hon.  Sir  John  Taylor  Coleridge,  Knt. 

The  Hon.  Sir  Wiluam  Wightman,  Knt. 

The  Hon.  Sir  William  Erle,  Knt. 

The  Hon.  Sir  Charles  Crompton,  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  John  Jertis,  Knt.,  Chief  Justice. 

The  Hon.  Sir  William  Henry  Maule,  Knt. 

The  Hon.  Sir  Cresswell  Cresswell,  Knt. 

The  Hon.  Sir  Edward  Vaughan  Williams,  Knt. 

The  Hon.  Sir  Thomas  Noon  Talfourd,  Knt. 


IN  THE  COURT  OF  EXCHEQUER. 

The  Right  Hon.  Sir  Frederick  Pollock,  Knt.,  Chief  Baron. 
The  Right  Hon.  Sir  James  Parke,  Knt. 
The  Hon.  Sir  Edward  Hall  Alderson,  Knt. 
The  Hon.  Sir  Thomas  Joshua  Platt,  Knt. 
The  Hon.  Sir  Samuel  Martin,  Knt. 


Sir  Alexander  Cockburn,  Knt.,  )  a  . .  ^         . 

Sir  Fbkdkric  Thesiobr.  Knt.,  j  Attorney  General. 

Sir  William  Page  Wood,  Knt.,  7  a  v  •*     r*         i 

Sir  FiKROY  Kelly.  Knt.,  j  Solicitor  General. 


PREFERMENTS  AND  MEMORANDA. 


In  the  vacation  after  Hilary  Term,  Lord  Truro  resigned  the  office  of  Lord  High 
Chancellor,  and  was  succeeded  by  Sir  Edward  Burtenshaw  Suoden,  who  was  created 
a  Peer  by  the  title  of  Baron  St.  Leonards. 

At  the  same  time  Sir  Alexander  Cockburn  and  Sir  William  Page  Wood  re- 
signed the  offices  of  Attorney  and  Solicitor  General,  and  were  succeeded  by  Sir  Frederic 
Thbsiger  and  Sir  Fitzroy  Kelly. 

In  the  same  vacation  Sir  John  Patteson,  one  of  the  Judges  of  the  Court  of  Queen's 
Bench  resigned  his  seat,  and  was  appointed  a  Privy  Councillor.  Charles  Crompton, 
Esq.,  of  the  Inner  Temple,  was  appointed  as  his  successor,  and  received  the  honour  of 
knighthood.     He  gave  rings  with  the  motto  ''  Qucsre  verum." 

m 

In  the  vacation  after  Trinity  Term  Sir  James  Parker,  one  of  the  Vice  Chan- 
cellors, died  after  a  short  illness.  John  Stuart,  Esq.,  one  of  Her  Majesty's  Counsel, 
was  appointed  in  his  stead. 

In  the  same  vacation  R.  Matthews,  Esq.  and  Ralph  Thomas,  Esq.  were  raised  to 
the  degree  of  the  Coif,  and  gave  rings  with  the  motto  ** Hoc  age" 
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AND 
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15  &  16  Victoria. 


ORDERS    OF    COURT. 


Tuesday^  May  4,  1852. 


WmsAfl^  tmder  and  bj  itrttte  of  an  Act  paaed  in  the  thiitj-iizth  year  of  the  reign  of  H»  Majesty 
King  Geoige  the  Third,  c.  52,  intituled  '<  An  Act  for  repealing  certain  Duties  on  Legacies  and  Shares  of 
Penona]  Estates,  and  for  grantuig  other  Duties  thereon  in  certain  Cases,**  and  of  an  Act  passed  in  the 
thirty-seventh  year  of  the  reign  of  his  said  Majesty,  c  185,  to  explain  and  amend  the  said  Act,  it  is 
esacted,  that  monies  paid  m  under  the  first-redted  Act  into  the  Bank  of  England,  with  the  prifit j  of  the 
Aeooontant  Ckneral  of  the  High  Court  of  Chancery,  when  paid  in,  be  laid  out  by  the  said  Accountant 
Gsneia],  without  anj  formal  request  for  that  purpose,  in  the  purchase  of  Bank  Zk  per  cent,  annuities.  Bj 
virtue  of  the  powers  contained  in  the  last-mentioned  of  the  said  Ads,  and  of  all  other  powers  enabling  him 
in  that  behali;  the  Bight  Honourable  Edward  BonTSiiSHAW  Lord  Sx.  Lronards,  Lord  High  Chancellor 
of  Great  Britain,  doth  hrrrbt  ordir  ahd  dirbcv  that  the  Accountant  General  be  at  liberty,  unless  ho 
dall  have  received,  on  behalf  of  some  party  claiming  to  be  entitled,  notice  in  writing  of  an  intended  appli- 
cstioa  to  the  Court  for  otherwise  disposing  of  the  fond,  from  time  to  time,  to  lay  out  and  invest  the  dividends 
on  neh  stock,  when  so  puiehassd,  and  all  accumulations  thereon,  as  the  same  shall  accrue  due,  in  the 
pHiih— I  of  like  Bank  ZL  per  eent  annuities,  without  any  formal  request  for  that  purpose,  and  place  the 
stock  porehaasd  with  such  dividends  to  the  said  several  matters  and  accounts  to  which  the  original  sums  of 
ilock  r«spSQtively  stand ;  and  the  Accountant  General  is  to  declare  the  trust  thereof  when  purchased,  subject 
to  die  «idsr  of  due  Court ;  and  for  the  purposes  aforesaid,  the  Accountant  General  is  to  draw  on  the  Bank, 
sceetdisg  le  the  forma  pnseribed  hj  the  Act  of  Parliament  and  the  Geneiml  Rules  and  Orders  of  this  Court 
in  that  csss  made  and  provided. 

ffT.  LEONARDS,  C. 


Friday,  May  7,  1852. 


Thr  K|^t  Honourable  Edward  Burtrnshaw  Lord  St.  Lroicards,  Lord  High  Chancellor  of  Great 
Briiua,  with  the  assistance  of  the  Right  Honourable  Sir  Johr  Romiilt,  Knight,  Master  of  the  Rolls, 
ooiH  BRRRRT,  in  pursuanos  of  an  Act  of  Parliament  psssed  in  the  tenth  and  eleventh  year  of  the  reign  of 
Hsr  present  Majesty,  intituled  "An  Act  for  better  seouriag  Trust  Funds,  and  for  the  Relief  of  Trustees,** 
and  in  pursuance  and  execution  of  all  other  powen  enabling  him  in  that  behalf,  ordrr  aitd  direct  in 
maimer  following,  that  is  to  say  Umm 

When  any  trustee  desiring  to  paj  money  or      and  of  the  trust,  setting  forth  certain  matters  and 
stock  or  securities  into  the  name  of  the      things  in  the  sidd  Order  of  Court  specified  and 


Aeeounlsnt  General  of  the  Court  of  Chanoeiy,  dedared,  in  foture^  such  affidavit,  in  every  case 

under  the  said  Act,  is,  under  a  General  Order  of  where  the  parties  deem  it  unnecsssaiy  to  have  the 

the  ssSd  Coovt,  dated  the  tenth  day  of  June,  one  money  or  the  dividends  or  interest  of  stock  or  se- 

thouandcMit  hundred  and  forty-eSfl^t,  directed  to  curities  investsd  in  the  mean  time,  shall  further 

file  an  affidavit  entitled  m  the  matter  of  the  Aet  contain  a  statement  to  that  eflbct;  and  if  the  affi- 
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ORDERS  OF  COURT. 


da?it  shall  contain  no  tach  statement,  the  Aocountr 
ant-G^neral  shall  be  at  libertj  to  inyest,  as  soon  as 
conyeniently  may  be,  the  said  cash  in  Bank  3/.  per 
cent  annuities,  in  the  matter  of  the  particular  trust ; 
or  in  casee  of  dividends  or  interest  on  stock  or 
securities  transferred,  such  dividends  or  interest  in 
the  like  stock,  and  all  accumulations  of  the  divi- 
dends of  the  stock  in  which  such  cash  shall  be  in- 
Tested,  and  of  the  dividends  or  interest  on  such  stock 
or  securities  as  aforesaid,  from  time  to  time,  in  the 
like  matter,  without  any  special  order  made  by  the 
Court  in  that  behalf,  and  without  any  formal  request 
for  that  purpose.  And  the  Accountant  General  is 
to  declare  the  trust  thereof  when  purchased,  subject 
to  the  order  of  this  Court  And  for  the  purposes 
aforesaid,  the  Accountant  General  is  to  draw  on  the 


Bank,  according  to  the  form  prescribed  by  the  Act 
of  Parb'ament  and  the  General  Rules  and  Orders  of 
this  Court  in  that  case  made  and  provided. 

Provided  always,  that  if,  at  any  time,  a  request  in 
writing,  by  or  on  behalf  of  any  party  claiming  to  be 
entitl^,  Uiat  such  investment  be  discontinued,  shall 
be  left  with  the  Accountant  General,  he  shall  be 
at  liberty  to  cease  making  any  further  investment  in 
the  matter  of  the  particular  trust  until  the  Court 
shall  have  made  some  order  in  that  behalf. 


ST.  LEONARDS^  C. 
JOHN  ROMILLY,  M.R. 


Saturday^  August  7>  1852. 


The  Right  Honourable  Edward  Burtenshaw  Lord  St.  Leonards,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  asdstance  of  the  Right  Honourable  Sir  John  Romillt,  Master  of  the 
Rolls^  the  Right  Honourable  the  Lord  Justice  Sir  Jambs  Lewis  Knight  Brcce,  the  Right  Honourable  the 
Lord  Justice  Lord  Cranworth,  the  Right  Honourable  the  Vice  Chancellor  Sir  George  James  Turner, 
the  Honourable  the  Vice  Chancellor  Sir  Richard  Torin  Kinderslbt,  and  the  Honourable  the  Vice 
Chancellor  Sir  James  Parker,  doth  hereby,  in  pursuance  of  an  Act  of  Parliament  pesed  in  the  fifteenth 
and  sixteenth  years  of  Her  present  Majesty,  intituled  "An  Act  to  amend  the  Practice  and  Coune  of  Pro- 
ceeding in  the  High  Court  of  Chancery,"  and  in  punuanoe  and  execution  of  all  other  powers  enabling  him 
in  that  behalf,  order  and  direct  : — 

That  all  and  every  the  Orders,  Rules,  and  Directions  hereinafter  set  forth  shall  henceforth  be,  and  for 
all  purposes  be  deemed  and  taken  to  be,  General  Orden  and  Rules  of  the  High  Court  of  Chancery,  vis. 


PrinHug, 

I. — Bills  and  claims  are  to  be  printed  on  writing 
royal  paper,  quarto,  in  pica  type,  leaded;  and  the 
copy  to  be  filed  is  to  be  interleaved  with  paper  of  the 
same  description. 

II..--N0  costs  are  to  be  allowed,  either  as  between 
party  and  party,  or  as  between  solicitor  and  client, 
for  any  written  bill  or  written  copy  of  a  bill,  filed 
under  the  15  &  1 6  Vict  c.  86.  s.  6,  or  for  any  written 
copy  thereof,  served  upon  any  defendant  thereto,  or 
for  an^  written  bri^  of  such  bill»  unless  the  Court 
shall,  m  disposing  of  the  costs  of  the  cause,  direct 
the  allowance  thereof. 

III.-.The  Clerks  of  Records  and  Writs  shall,  at 
the  expiration  of  fourteen  days  from  the  filing  of  any 
written  bill  or  written  copy  of  a  bill,  take  off  the  files 
of  the  Court,  without  fiirther  order,  the  bill  or  copy 
so  filed,  unless  a  printed  copy  thereof  shall  in  the 
mean  time  have  been  filed,  and  the  plaintiff  in  thesuit, 
or  his  solicitor,  who  shall  personally  have  undertaken 
to  file  such  printed  copy,  shall  pay  to  the  defendant 


all  the  costs  incurred  by  him  in  the  suit,  such  costs 
to  be  taxed  by  the  Taxing  Master,  without  further 
order,  upon  production  to  him  of  the  certificate  of 
the  Clerk  of  Records  and  Writs,  that  a  printed  copy 
of  the  bill  has  not  been  filed  pursuant  to  such  under- 
taking, and  to  be  recoverable  in  like  manner  as  coste 
ordeiid  to  be  paid  by  a  party  in  a  suit  to  anotiier 
party  in  a  suit  are  now  recoverable. 

IV. — In  lieu  of  the  fees  now  payable  to  soliciton 
for  instructions  for  bills,  for  engrossbgbiUs  and  claims, 
for  copies  of  bills  and  claims,  for  abbreviating  bills 
and  making  a  brief  thereof  soliciton  shall  be  entitled 
to  charge,  and  be  allowed  in  suits  commenced  after 
these  Orders  come  into  operation,  the  fees  specified 
in  Schedule  (A.)  to  these  Orders. 

V. — ^The  payment  to  be  made  by  the  defendant 
to  the  plaintiff  for  printed  copies  of  Uie  bill  or  cUum 
shall  be  at  the  rate  of  one  half-penny  per  folio. 

VI. — No  defendant  shall  be  at  liberty  to  demand 
irom  the  plaintiff  mora  than  ten  printed  copies  of 
his  bill  or  chum. 
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AwtemdmnU  rfBiUt  amd  Claimt. 

YII— .WhcK^  aoeording  to  the  prannt  ptetice 
of  the  Conit,  an  amcndmeDt  of  a  bOl  or  claim  may 
be  made  without  a  iieir  engramraent  thereof^  a  biU 
or  daim  maj  be  amended  bj  written  altemtiona  in 
the  printed  Inll  of  complaint  or  claim  so  to  be  filed, 
and  bj  additiona  on  the  paper  to  be  interleaved  ther^ 
with,  aoeording  to  the  dirMtione  of  Order  I. 


VIII.^The  practioe  of  amending  a  delbndant^i 
copy  of  the  bill  ahall  with  respect  to  Sie  amendment 
of  billa  filed  after  theee  Orden  come  into  operation, 
beaboltBhed. 

IX..  -A  copy  of  an  amended  bill  or  dalm,  whether 
upon  an  amendment  by  a  reprint,  or  hj  sudi  altera- 
tiooa  and  additions  as  mentioned  in  Order  VIL,  is 
to  be  served  upon  the  defendant  or  his  solicitor ;  and 
each  copy  may  be  partly  printed  and  partly  written, 
if  the  amendment  is  not  made  by  a  reprint;  bat  in 
ereiy  case  the  copy  to  be  senred  is  to  be  stamped 
with  the  proper  stamp  by  one  of  the  Clerks  of  Re- 
cords and  Writs,  indicating  the  filing  of  such  amended 
hill  or  chum,  and  the  date  of  the  filing  thereof. 


X— In  all  cases  where,  according  to  the  present 
piBctice  of  the  Court,  a  subpcena  to  appear  to  and 
to  answer  an  amended  bill  may  be  serred  upon  the 
loUator  of  a  defendant,  senrice'upon  the  defendant's 
Bolidtorof  a  copy  of  an  amended  bill,  whether  wholly 
printed,  or  portly  printed  and  partly  written,  shall 
be  good  service  on  the  defendant. 

XI.— Where  a  defendant  has  appeared  in  person 
to  sny  bill,  service  at  the  address  for  service  of  such 
defendant  of  a  copy  of  an  amended  bill,  whether 
wholly  printed,  or  poitly  printed  and  partly  written, 
ibsll  be  good  service  on  the  defendant 

LfmiioHcm  of  preceding  Orden. 

XII^^None  of  the  preceding  Orders  shall  apply 
to  bills  or  claims  filed  before  these  Orders  come  into 
opention,  though  afterwards  amended ;  and  the  exist- 
ng  prtetice  of  the  Court  is  to  continue  in  force,  with 
reimce  to  the  amendment  of  such  bills  and  chums. 

XIII — ^The  existing  practice  of  the  Coort  with 
reference  to  inning  and  serving  writs  of  subpcena  to 
sppesr  to  and  answer  bills  and  writs  of  summons  on 
claims  is  also  to  continue  in  force  with  respect  to 
bills  and  claims  filed  before  these  Orders  come  into 
operatioiL 

^orsi  rf'Biih 

XIV.— Bill  may  be  in  a  form  rimllar  to  the  form 
set  out  in  Schedule  (B.)  to  these  Orders,  with  such 
variations  as  the  nature  and  circumstances  of  each 
psrticnlar  ease  may  require. 

/a/errd^o/orttff. 

XV.— The  interrogatories  for  the  examination  of 
the  defendant  to  a  bill  may  be  in  a  form  similar  to  the 
ibnn  set  out  in  Sdiedule  (C)  to  these  Orders,  with 


auch  variatiotts  as  the  nature  and  eirenmitaiieaf  of 
each  particular  case  may  reqwra. 

XVI.— In  cases  in  which  the  plaintiff  requires 
an  answer  to  any  bill  from  any  defendant  or  defen- 
dants thereto,  the  interrogatories  for  the  examination 
of  such  defendant  or  defendants  are  to  be  filed  within 
euht  days  after  the  time  limited  for  the  appearance 
of  such  defendant  or  defendants. 

^  XVIL— If  the  defendant  appear  in  person,  or  by 
his  own  solicitor,  within  the  time  limited  for  that 
purpose  hv  the  rules  of  the  Court,  the  plaintiff  is, 
within  eight  days  after  the  time  allowed  for  such 
appearance,  to  deliver  to  the  defendant  or  defimdants 
so  required  to  answer,  or  to  his  or  their  solicitor  or 
solicitors,  a  copy  of  the  interrogatories  so  filed  as 
afbresaid,  or  of  such  of  them  as  the  particular  defen- 
dant or  defendants  shall  be  required  to  answer.  And 
the  copy  so  to  be  delivered  is  to  be  examined  with 
the  original,  and  the  number  of  folios  counted  by  the 
Clerks  of  Records  and  Writs,  who,  on  finding*  that 
such  copy  is  duly  stamped  and  properly  written,  are 
to  mark  the  same  as  an  office  copy. 

XVIII.— If  any  defendant  to  a  suit  commenced 
hj  bill  do  not  appear  in  person,  or  by  his  own  soli- 
citor, within  the  time  allowed  for  that  purpose  by  the 
rules  of  the  Court,  and  the  plaintiff  has  filed  inter- 
rogatories for  his  examination,  the  plaintiff  may 
deliver  a  copy  of  such  interrogatories  so  examined 
and  marked  as  aforesaid,  to  the  defendant,  at  any 
time  after  the  time  allowed  to  such  defendant  to 
appear  and  before  his  appearance  in  perwn  or  by  his 
own  solicitor;  or  the  plaintiff  may  deliver  a  copy  of 
such  interrogatories  so  examined  and  marked  as 
aforesaid,  to  the  defendant  or  his  solicitor,  after  the 
appearance  of  such  defendant  in  person  or  by  bis  own 
solicitor,  but  within  eight  days  alter  such  appearance; 

XIX. — A  defendant  required  to  answer  a  bill  must 
put  in  his  plea,  answer,  or  demurrer  thereto,  not  de- 
murring alone,  within  fourteen  days  from  the  delivery 
to  him  or  his  solicitor  of  a  copy  of  the  interrogatories 
which  he  is  required  to  answer;  but  the  Court  shall 
have  full  power  to  enlarge  the  time,  from  time  to 
time,  upon  application  being  made  to  the  Court  for 
that  purpose. 

XX. — After  the  time  allowed  b^  Order  XVI.  for 
filing  interrogatories  for  the  ezammation  of  any  de- 
fendant, no  interrogatories  are  to  be  filed  for  the  exa- 
mination of  such  defendant,  without  special  leave  of 
the  Court,  to  be  applied  for  upon  notice  of  motion. 

Form  rf  Answer. 

XXI.— Answers  msy  be  in  a  form  similar  to  the 
form  set  out  in  Schedule  (D.)  to  these  Orders,  with 
such  variations  as  the  nature  and  circumstances  of 
each  particular  case  may  require. 

Motion  for  Decree, 

XXII One  month *s  notice  is  to  be  given  by  the 

plaintiff  to  the  defendant  or  defendants,  of  the  motion 
fbr  a  decree  or  decretal  order. 


IV 
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XXIII — The  affidanU  to  be  vmed  in  lupport  of 
■ucfa  motion  are  to  be  filed  before  the  lerriee  of  such 
notice,  and  a  list  of  such  affidaTita  ia  to  be  set  forth 
at  the  foot  of  tneh  notice. 

XXIV. — The  defendant,  within  fourteen  days  after 
service  of  such  notice,  is  to  file  his  affidavits  in  answer, 
and  to  famish  the  plaintiff  or  his  solicitor  with  a  list 
thereof. 

XXV.-^Within  seveD  days  after  the  expiration 
of  such  fourteen  days  the  plaintiff  is  to  file  his  affida- 
vits in  reply,  which  affidavits  shall  be  confined  to 
matters  strictly  in  reply,  and  he  is  to  ftimish  the 
defendant  or  his  solicitor  with  a  list  thereof;  and  ex- 
cept so  fiur  as  these  affidavits  are  in  reply,  they  are 
not  to  be  regarded  by  the  Court,  unless  upon  the 
hearing  of  the  motion  the  Court  shall  give  leave 
to  the  defendant  to  answer  them,  and  in  that  case  the 
costs  of  such  affidavits,  and  of  the  forther  affidavits 
consequent  upon  them,  shall  be  paid  by  the  plaintiff, 
unless  the  Court  shall  otherwise  order. 

XXVI. — No  further  evidence  on  either  side  is  to 
be  used  upon  such  motion  for  a  decree  or  decretal 
order,  without  leave  of  the  Court 

XXVII. — Every  notice  of  motion  for  a  decree  or 
decretal  order  is  to  be  entered  with  the  Registrar, 
who  is  to  make  out  a  list  of  such  motions,  and  the 
same  are  to  be  heard  according  to  such  list,  unless 
the  Court  shall  make  order  to  the  contrary. 

XXVIII. — ^Where  a  defendant  shall  not  have  been 
required  to  answer  and  shall  not  have  answered  the 
plaintiff'k  biU,  so  that  under  the  15  &  16  Vict  c  86. 
SL  26,  he  is  to  be  considered  as  having  traversed  the 
case  made  by  the  bill,  issue  is  nevertheless  to  be 
joined  by  filing  a  repUcation  in  the  form  or  to  the 
effect  of  the  replication  now  in  use. 

Ditmittalfor  want  qfProucution, 

XXIXi — A  defendant  to  a  suit  commenced  by 
bill,  who  shall  not  have  been  required  to  answer  the 
bill|  and  shall  not  have  answered  the  tame,  shall  be 
at  liberty  to  apply  for  an  order  to  dismiss  the  bill 
for  want  of  prosecution,  at  any  time  after  the  expi- 
ration of  three  months  from  the  time  of  his  appeaiv 
ance,  unless  a  motion  for  a  decree  or  decretal  order 
shall  have  been  set  down  in  the  mean  time,  or  the 
cause  shall  have  been  set  down  to  be  heard;  and  the 
Court  may,  upon  such  application,  if  it  shall  think 
fit,  make  an  order  dismissing  the  bill,  or  make  such 
other  order  or  impose  such  terms  as  may  appear  just 
and  reasonable. 

XXX.— .The  application  to  be  made  for  the  costs 
of  any  impertinent  matter  introduced  into  any  bill, 
answer,  or  other  proceeding,  is  to  be  made  at  the 
time  when  the  Court  disposes  of  the  costs  of  the 
cause  or  matter,  and  not  at  any  otiier  time. 


JBsMmcf. 

XXXI — The  time  within  which  the  plaintiff  in 
any  suit  commenced  by  bill  is  to  give  the  defendant 
notice  of  the  mode  in  which  be  desires  that  the  evi- 
dence to  be  adduced  in  the  cause  shall  be  taken,  is 
to  be  seven  days  after  issue  joined  therein ;  and  if  the 
friaintiff  shall  not,  within  such  time,  give  an j  such 
notice,  or  if  the  plaintiff  shall  give  such  notice,  and 
shall  therein  desire  tiie  evidence  to  be  adduced  upon 
affidavit,  the  plaintiff  and  defondant  respectively 
shall  be  at  liberty  to  verify  their  respective  cases  by 
affidavit  unless  the  defendant  or  some  or  one  of  the 
defendants  if  more  than  one,  shall,  within  fourteen 
days  after  the  expiration  of  the  said  period  of  seven 
days,  give  notice  to  the  plaintiff,  or  his  soUeiteir,  that 
he  or  they  desire  the  evidence  to  be  oral. 

XXXII. — ^The  efidenoe  on  both  sides  in  any 
cause  to  be  used  at  the  hearing  thereof,  whether  taken 
orally  (and  including  the  cross-examination  and  r». 
examination  of  any  witness  or  witnesses)  or  taken 
upon  affidavit  is  to  be  closed  within  nine  weeks  after 
issue  joined  therein,  except  that  any  witness  who  has 
made  an  affidavit  intended  to  be  used  by  any  party 
to  such  cause  at  the  hearing  thereof  shall  be  subject 
to  croes-examination  within  one  month  after  the  ex- 
piration of  such  period  of  nine  weeks. 

XXXIII No  affidavit  filed  before  issue  joined 

in  any  cause  shall  be  received  or  receivable  at  the 
hearing  thereof,  unless  within  one  month  after  issue 
joined  notice  in  writing  shall  have  been  given  by  the 
party  intending  to  use  the  same,  to  the  opposite 
party  of  his  intention  in  that  behalfl 

XXXIV. — Anj  party  desiring  to  cross-examine 
a  witness  who  has  made  an  affidavit  in  any  cause  in- 
tended to  be  used  at  the  hearing  thereof,  shall  give 
forty-eight  hours*  notice  to  the  party  on  whoae 
behalf  such  affidavit  was  filed,  or  to  the  party  intend- 
ing to  use  the  same,  of  the  time  and  place  of  such 
intended  cross-examination,  in  order  that  such  party 
may,  if  he  shall  think  fit  be  prssent  at  such  erosa- 
examination. 

XXXV.— The  re-examination  of  any  such  wit- 
ness is  immediately  to  follow  his  cross  examination, 
and  is  not  to  be  delayed  to  a  future  period. 

XXXVI. — Any  party  in  any  cause  or  matter  r»> 
quiring  the  attendance  of  any  witness  before  an 
Examiner,  for  the  purpose  of  Ids  being  examined  or 
cross-examined,  with  a  view  to  his  evidence  being 
used  upon  any  claim,  motion,  petition,  or  other  pro- 
ceeding before  the  Court,  not  being  the  hearing  of 
a  cause,  shall  give  to  the  opposite  party  or  parties 
forty-eight  hours'  notice  at  least  of  his  intention  to 
examine  such  witness,  and  of  the  time  and  place  of 
such  examination,  unlew  the  Court  shall  in  any  case 
think  fit  to  dispense  with  such  notice. 

XXXVII.— And  where  it  is  desired  to  cross- 
examine  any  party,  whether  a  party  to  the  cause  or 
matter  or  not,  who  has  made  an  afiMavit  to  be  used, 
or  which  shall  be  used  on  any  daim,  motion,  peti- 
tion, or  other  proceeding  before  the  Court,  not  being 


ORDERS  OF  COURT. 


the  bcning  of  a  amw^  the  pai^  imbing  m  to  cnM»- 
eiamine  fuch  deponent  ihaU  give  racli  notiM  to  the 
opposite  party  as  is  Teqniied  b^  Older  XXXIV. 
witii  fefeteiice  to  the  croM  ninmiimiim  of  a  witiie« 
wlio  has  mode  an  affidavit  to  be  nsed  on  the  heafing 
«f  a  cause. 

XXXVIIL — An  the  above  Orders  with  reference 
to  the  examination,  croei  examination,  and  re- 
examination of  witnemes^  shall  extend  and  be  appli- 
cable to  evidence  taken  in  any  cause  snbseqnently 
to  the  healing  theieoC 


XXXIX — In  salts  in  which  issne  shall  have 
been  joined  when  these  Orders  come  into  oneiataon, 
the  evidence  to  be  nssd  at  the  hearing  of  the  cause 
shall  be  taken  according  to  the  existing  practice  of 
the  Court,  unless  the  parties  shall  consent,  or  the 
Court  shsJl  Older,  that  the  nme  shall  be  taken  in 
the  mode  prescribed  bj  the  Act  15  &  16  VicL  c  Sd, 
and  these  Orders. 


to  Decree, 


XL.— The  time  within  which  a  portj  served  with 
notice  of  a  decree  nnder  section  42.  of  the  above  Act 
may  apply  to  the  Court  to  add  to  the  decree,  is  to  be 
one  monUi  after  such  service, 

XLI..^  memorandum  of  the  service  upon  any 
person  or  persons  of  notice  of  the  decree  in  any  suit 
nnder  the  said  section,  rule  8,  is  to  be  entered  in  the 
office  of  the  Clerks  of  Records  and  Writs  upon  due 
proof  by  affidavit  of  such  service. 

Summont. 

XLIIi — ^The  summons  to  be  obtained  under 
Kction  45.  of  the  above  Act  may  be  in  a  form  similar 
to  the  form  set  forth  in  Schedule  (E.)  to  these 
Orders,  with  such  variations  as  the  circumstances  of 
the  case  may  requirau 

Revivor  and  Supplement, 

XLIIL— Any  party  under  no  disability,  or  under 
the  disability  of  coverture,  who  may  be  served  with 
an  order  to  revive  any  suit,  or  to  carry  on  the  pro- 
ceedingi  therein,  may  apply  to  the  Court  to  die- 
diaige  such  order  within  twelve  days  after  such 
service ;  and  any  party  being  under  any  disability, 
other  than  coverture,  who  may  be  so  served,  may 
apply  to  the  Court  to  dischaige  such  order  within 
tw^ve  days  after  the  appointment  of  a  guardian  or 
gosidians  ad  litem  for  such  party ;  and  until  such 
period  of  twelve  days  shall  have  expired  such  order 
shall  have  no  force  or  efiect  as  against  such  lart- 
mentioned  party. 

New  Facte  or  Circumetanees. 

XLIV.-.-If  the  plaintiff  in  any  cause  which  is  not 
in  such  a  state  as  to  allow  of  an  amendment  being 
made  in  the  bill  shall  desire  to  state  or  put  in  issue 
say  frets  or  drcumstancce  which  may  have  occurred 
after  the  institution  of  the  suit,  he  may  state  the 
same,  and  put  the  same  in  issue  by  fiUng  in  the 


Record  and  Writ  Clerks*  office  a  statement,  either 
written  or  printed,  to  be  annexed  to  the  bill;  and 
such  proceedings  by  way  of  answer,  evidence,  and 
otherwise,  are  to  be  had  and  taken  upon  the  state- 
ment so  filed,  as  if  the  same  were  embodied  in  a 
supplemental  bill :  provided  always,  that  the  Court 
may  make  any  order  which  it  shall  think  fit  for 
accelerating  the  proceedings  thereunder,  or  proceed- 
fogs  therein,  m  any  manner  which  may  appear  just 
and  practicable. 

/ii;«iiefion. 

XLV.— Jfo  injunction  for  stay  of  proceedings  at 
law  is  to  be  granted  as  of  course  for  defoult  of 
appearance  or  answer  to  the  bilL 

Power  qf  Court, 

XL VI, — ^The  power  of  the  Court  to  enlaige  or 
abridge  the  time  for  doing  any  act  or  taking  any 
proceedings  in  any  cause  or  matter,  upon  such,  if 
any,  terms  as  the  justice  of  the  case  requires,  is  un- 
affected by  these  Orden. 

Commeueewtent  qf  Ordere, 

XL VII. — These  Orders  shall  take  effect  and  come 
into  operation  on  the  2nd  of  November  1852. 

Interpretation, 

XLVIII — In  these  Ofders  the  following  words 
have  the  several  meanings  hereby  assigned  to  them, 
over  and  above  their  several  ordinary  meanings,  un- 
less there  be  something  in  the  subject  or  context 
repugnant  to  such  construction ;  vis. : 

1.  Words  importing  the  singular  number  include 
the  plural  number,  and  words  importing  the  plural 
number  include  the  singular  number. 

2.  Words  importing  the  masculine  gender  include 
females. 

8.  The  word  "  bUr  includes  "information.** 

4.  The  word  ^  party**  includes  a  body  politic  or 
corporate. 

5.  The  word  '*  affidavit**  includes  <*  affirmation.** 
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SCHEDULE  (A.) 


For  instructions  for  bill 


TABLE  OF  FRE8. 

£.  f.    J. 

irbiU 

.     1  14    0 

For  making  a  copy  of  a  bill  or  claim  for 

the  printer,  per  folio 0    0    4 

For  correcting  the  proof  sheet,  per  folio  .002 

For  printerii  bill  (as  paid),  deducting  an j 
copies  paid  for  by  the  defendant     .     . 

For  amending  each  copy  of  a  bill  or  claim 
to  serre  where  there  is  no  reprint    .    .    0  13    4 

Instructions  for  brief  to  be  allowed  on 
a  replication  being  filed,  or  on  a  motion 
for  a  decree  on  a  bill,  or  in  an  injunc- 
tion cause  on  moving  for  the  injunction; 
but  so  that  this  fee  shall  be  charged 
once  only  in  the  progress  of  a  cause    .110 

For  amending  each  brief  of  a  bill  or  daim 
where  there  is  no  reprint       ....    0  13    4 

For  perusing  and  considering  the  bill  on 
behalf  of  each  defendant,  or  set  of  de- 
fendants, appearing  by  tiie  same  soli- 
citor      1     10 


SCHEDULE  (B.) 


Form  rf  Bill, 


In  Chancery. 


John  Lee  . 
James  Styles 

and 
Henry  Jones 


Plaintiff. 
.  Defendants. 


BUI  of  Complaint. 


To  the  Right  Honourable  Edward  Burtbn- 
SHAW  Baron  St  Leonards,  of  Slaugham,  in 
the  County  of  Sussex,  Lord  High  Chancellor 
of  Great  Britain. 

Humbly  complaining,  sheweth  unto  his  Lordship, 
John  Lee,  of  Bedford  Square,  in  the  county  of 
Middlesex,  Esq.,  the  above-named  plaintiff,  as 
follows : — 

l...The  defendant  James  Styles,  being  seised  in 
fee  simple  of  a  farm  called  Blackacre,  in  the  parish 
of  A.  in  the  county  of  B.,  with  the  appurtenances, 
did,  by  an  indenture  dated  the  1st  of  May  1860, 
and  made  between  the  defendant  James  Styles  of 
the  one  part,  and  the  plaintiff  of  the  other  part, 
grant  and  convey  the  said  fSuin  with  the  appurte- 
nances unto,  and  to  the  use  of,  the  plaintiff,  his  heirs, 
and  assies,  subject  to  a  proviso  for  redemption 
thereof;  m  case  the  defendant  James  Styles,  his 
heirs,  executors,  administrators  or  assigns,  should 
on  the  1st  of  May  1861,  pay  to  the  plaintiff,  his 
executors,  administrators,  or  assigns  the  sum  of 
5,000^,  with  interest  thereon,  at  Uie  rate  of  51.  per 
centum  per  annum,  as  by  the  said  indenture  will 
appear. 


2..-.The  whole  of  the  aid  sum  of  5,000/.,  together 
with  interest  thereon  at  the  rate  aforesaid,  is  now 
due  to  the  plaintiff. 

8_The  defendant,  Henry  Jones,  claims  to  have 
some  charge  upon  the  £Eum  and  premises  comprised 
in  the  said  indenture  of  mortgage  of  the  1st  of  May 
1860,  which  charge  is  subs^uent  to  the  plaintiffls 
said  mortgage. 

4. — ^The  plaintiff  has  frequently  applied  to  the 
defendants,  James  Styles  and  Henry  Jones,  and  re- 
quired them  either  to  pay  the  said  debt,  or  else  to 
release  the  equity  of  redemption  of  the  premises, 
but  they  have  refused  so  to  do. 

6. — The  defendants,  James  Styles  and  Henry 
Jones,  pretend  that  there  are  some  other  mort- 
gages, charges  or  incumbrances  affecting  the  pre- 
mises, but  they  refuse  to  discover  the  particulars 
thereof 

6.— There  are  divers  valuable  oak,  elm,  and  other 
timber,  and  timboNlike  trees  growing  and  standing 
on  the  fiirm  and  lands  comprised  in  Uie  said  inden- 
ture of  mortgage  of  the  1st  of  May  1860,  which 
trees  and  timber  are  a  material  part  of  the  plaintiff  "k 
said  security;  and  if  the  same  or  any  of  them  were 
felled  and  taken  away,  the  said  mortgaged  premises 
would  be  an  insufficient  security  to  the  plaintiff  for 
the  money  due  thereon. 

7. — ^The  defendant  James  Styles,  who  is  in  pos- 
session of  the  said  farm,  has  marked  for  felling  a 
large  Quantity  of  the  said  oak  and  elm  trees  and 
other  timber,  and  he  has  by  hand-bills,  published  on 
the  2nd  of  December  instant,  announced  the  same 
for  sale,  and  he  threatens  and  intends  forthwith  to 
cut  down  and  dispose  of  a  considerable  quantity  of 
the  said  trees  and  timber  on  the  said  farm. 


Prayer, 

The  plaintiff  prays  as  follows :». 

1.— That  an  account  may  be  taken  of  what  is 
due  for  principal  and  interest  on  the  said 
mortgage. 

2. — ^That  the  defendants,  James  Styles  and 
Henry  Jones,  may  be  decreed  to  pay  to  the 
plaintiff  the  amount  which  shall  be  so  found 
due,  together  with  his  costs  of  this  suit,  by  a 
short  day  to  be  appointed  for  that  purpose, 
or,  in  defknlt  thereof,  that  the  defendants 
James  Styles  and  Henry  Jones,  and  all  per- 
sons claiming  under  them,  may  be  abso- 
lutely foreclMed  of  all  right  and  equity  of 
redemption  in  or  to  the  said  mortgaged 
premises. 

3. — ^That  the  defendant  James  Styles  may  be 
restrained  by  the  injunction  of  this  honour- 
able Court  from  felling,  cutting,  or  disposing 
of  any  of  the  timber  or  timber-like  trees  now 
standing  or  growing  in  or  upon  the  said  farm 
and  premises  comprised  in  the  said  indenture 
of  mortgage,  or  any  part  thereof. 

4 That  the  plaintiff  may  have  such  farther  or 

other  relief  as  the  nature  ol  the  case  may 
require. 

Names  of  defendants. 
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Hie  defcndanta  to  this  bill  of  oomplaint  tat, 
JameB  Stjlo^ 
Henij  Jooei| 


Y.Y., 

of  coaueL) 


( 


Non.— This  hill  is  filed  by  M«an.  A.B.  and 
C.D^  of  Lincoln't  Inn,  in  the  county  of  Kiddle 
•olidtoEi  for  the  nboYe-named  pbdntiff. 


Plaintiff. 
Defendanti. 


SCHEDULE  (C.) 

Form  qf  Interrogatariet. 

In  Cbtacmy, 

John  Lee        .... 
Jamei  Stylet 

and 
Henry  Jones 

Intenogatoiies  for  the  examination  of  the 
aboTe-named  defendants  in  answer  to  the 
plaintiffls  bill  of  oomplaint 

1.— Does  not  the  defondant  Henry  Jones  claim  to 
have  HMne  charge  upon  the  fium  and  premises  com- 
priied  in  the  indenture  of  mortgage  of  the  1st  of 
Kay  1850,  nx  the  plaintiffs  bill  mentioned  ? 

i — ^What  are  the  partictilars  of  such  chaige,  if 
SOT,  the  date,  nature  and  short  effect  of  the  security, 
and  what  is  due  thereon  ? 

S — Are  there  or  is  there  any  other  mortgages  or 
mortgage,  charges  or  chaige,  incumbrances  or  incum- 
fanmee,  in  any  and  what  manner  affecting  the  afore- 
Mid  premises,  or  any  part  thereof? 

4. — Set  forth  the  particulars  of  such  mortgages  or 
mortgage,  charges  or  chaige,  incumbrances  or  in- 
cambrance;  the  date,  nature,  and  short  effect  of 
the  security;  what  is  now  due  thereon;  and  who  is 
or  are  entitled  thereto  respectively ;  and  when  and 
bj  whom,  and  in  what  manner,  every  such  mortgage^ 
charge,  or  incumbrance  was  created. 

The  defondant  James  Styles  is  required  to  answer 
all  these  intsrrogatories. 

The  defendant  Henry  Jones  is  required  to  answer 
the  interrogatories  numbered  1  and  2. 

Y.Y., 
(nameofeounseL) 


SCHEDULE  (D.) 

Form  qfAntmor, 

In  Chancery. 

John  Lee 
Jsmes  Styles 

and 
Henry  Jones 


} 


Plaintiff 
Defendants. 


In  answer  to  the  said  bill,  I,  James  Styles^  say  as 
follows: — 

1.— I  believe  that  the  defendant,  Henry  Jones, 
does  claim  to  have  a  charge  upon  the  fiirm  and 
premises  comprised  in  the  indenture  of  mortgage  of 
the  1st  of  May  1850,  in  the  plaintiff's  bill  men- 
tioned. 

2.  Such  charge  was  created  by  an  indenture 
dated  the  1st  of  November  1850,  made  between 
myself  of  the  one  part,  and  the  said  defendant 
Henry  Jones  of  the  other  part,  whereby  I  granted 
and  conveyed  the  said  form  and  premises,  subject  to 
the  mortgage  made  by  the  said  indenture  of  we  1st 
of  Kay  1850,  unto  the  defendant  Henry  Jones  for 
securing  the  sum  of  2,000/.  and  interest  at  the  rate 
of  6L  per  centum  per  annum,  and  the  amount  due 
thereon  is  the  said  sum  of  2,000t,  with  interest 
thereon,  from  the  date  of  such  mort^^ige. 

8.— To  the  best  of  my  knowledge,  remembrance, 
and  belief  there  is  not  any  other  mortgage,  charge^ 
or  mcumbrance  afibcting  the  aforesaid  premises. 

li.  N. 
(name  of  connseL) 


The  Answer  of  James  Styles,  one  of  the  above- 
named  Defendants  to  the  Bill  of  Complaint 
of  the  above-named  Plaintiff 


SCHEDULE  (E.) 
Form  ijfSummoni. 
In  Chancery. 

In  the  Matter  of  the  Estate  of  John  Thomas, 
late  of  the  Pariah  of  A.,  in  the  County  of  B., 
deceased. 

Joseph  Wilson 

agatntt 

William  Jackson. 

Upon  the  application  of  Joseph  Wilson,  of  Russell 
Square,  in  the  county  of  Middlesex,  Esq.,  who  claims 
to  be  a  creditor  upon  the  estate  of  the  above-named 
John  Thomas,  let  William  Jackson,  the  executor  of 
the  said  John  Thomas,  attend  at  my  chamben  [in 
the  Bolls  Yard,  Chancery  Lane,  Middlesex],  {or  at 
No.  — ,  — —  square^  Lincoln^  Inn,  Middlesex]  on 
the  day  of  ,  at  of  the  clock 

in  the  afternoon,  and  shew  cause,  if  he  can,  why  an 
order  for  the  administration  of  the  personal  estate  of 
the  said  John  Thomas,  by  the  High  Court  of  Chan- 
cery, should  not  be  granted. 

Dated  the  day  of  1852. 

John  Bomillt,  Master  of  the  Bolls,  or, 
O.  J.  TuBMBR,  Vice  Chancellor,  or, 
BiCHD.  T.  EiNDEBSLET,  Vico  Chancellor,  or, 
Jamis  PARKBBy  Vico  Chancellor. 

NoTB.— If  the  above-named  William  Jackson 
does  not  attend  either  in  pemn  or  by  his  solicitor, 
at  the  time  and  place  above  mentioned,  such  order 
will  be  made  in  his  absence  as  the  Judge  may  think 
just  and  expedient 

This  summons  was  taken  out  by  A.  and  B.yOf 
Lincoln's  Inn,  in  the  county  of  Middlesex 
solicitors  for  the  above-named  Joseph  Wilson. 


nil 


ORDERS  OF  COURT. 


Saturday t  Augtat  7i  1852. 


Thb  Right  Honourable  Edwakd  Burtucshaw  Lord  St.  Lbonards,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  adrice  and  aaaiitanoe  of  the  Right  Honourable  Sir  John  Romillt,  Matter  of  the 
Rolls,  the  Right  Honourable  the  Lord  Justioe  Sir  Jambs  Lewis  Knight  Brucx,  the  Right  Honourable  the 
Lord  Justice  Lord  Craivworth,  the  Right  Honourable  the  Vice  Chancellor  Sir  Gborgb  Jambs  Turnbb, 
the  Honourable  the  Vice  Chancellor  Sir  Richard  Torin  Kibdbrslbt,  and  the  Honourable  the  Vice 
Chancellor  Sir  Jambs  Parkbb,  doth  hbrbbt,  in  pursuance  and  execution  of  all  powen  enabling  him  in 
that  behalf,  ordbr  amo  dirbct  : — 

That  all  and  erery  the  Orden,  Rules,  and  Directions  hereinafter  set  forth  shall  henceforth  be,  and  for  all 
purposes  be  deemed  and  taken  to  be,  General  Orden  and  Rules  of  the  Hjgh  Court  of  Chancerf ,  m. : — 


I..-.That  no  appeal  from  any  Decree,  Order,  or 
DismisBion,  or  any  re-hearing  of  the  case  on  which 
such  Decree,  Order  or  Dismission  is  founded,  shall 
be  allowed,  unless  the  same  is  set  down  for  hearing, 
and  Uie  requisite  notice  thereof  duly  served,  within 
five  yean  from  the  date  of  any  such  Decree,  Order, 
or  dumlsaion  respectively. 

IL— That  all  Decrees  and  Orders,  and  all  Dis- 
misuons,  pronounced  or  made  in  any  cause,  claim  or 
matter  in  this  Court  which  shall  be  enrolled,  shall  be 
so  enrolled  within  six  calendar  months  after  the  same 
shall  be  so  pronoUnoed  or  made  respectively,  and 
not  at  any  time  after  without  special  leave  of  the 
Court,  such  leave  to  be  obtained  in  manner  next  here- 
inafter mentioned. 

IIL— In  case  any  party  is  desirous  to  enrol  a 
Decree,  or  Order,  or  Dismission  after  the  expiration 
of  six  oUendar  months  from  the  time  the  same  shall 
have  been  made,  he  shall  obtain  an  order  for  that  pur- 
pose, and  which  order,  unless  made  by  consent  of 
the  adverse  party,  or  on  motion  and  notice  to  all  the 
partieB,  shall  be  a  conditional  order  in  the  first  in- 
stance, but  shall  become  absolute  without  ftirther 
order,  unless  cause  is  diewn  against  it  within  twenty- 
eig^t  days  after  service  of  the  order. 

IV.— That  where  a  eaoeai  is  entered  with  the 
proper  officer  to  stay  the  svning  of  the  docket  of  the 
enrobnent  of  any  Decree,  Order,  or  DismisBion,  such 
eoveol  shall  be  prosecuted  with  effect  within  twenty- 
eight  davs  after  the  docket  of  such  Decree^  Order,  or 
Dismission  shall  be  left  to  be  signed  with  the  proper 
officer  by  the  paity  who  entered  the  same,  otherwise 


such  caoeat  shall  be  of  no  force;  and  the  docket  of 
such  Decree,  Order,  or  Dismission  may  immediately 
after  the  expiration  of  the  said  twenty-eight  days  be 
presented  to  be  signed,  as  if  no  such  caeto/  had  been 
entered. 

V. — ^That  no  enrolment  of  any  Decree,  Order,  or 
Dismission  shall  be  allowed  after  the  expiration  of 
five  yean  from  the  date  thereof. 

VI. — ^That  the  Lord  Chancellor,  either  sitting 
alone,  or  with  the  Lords  Justices,  or  either  of  them, 
shall  be  at  liberty,  where  it  shall  appear  to  him  under 
the  peculiar  circumstances  of  the  case  to  be  just  and 
expedient,  to  enlarge  the  periods  hereinbefora  ap- 
pointed for  a  re-hearing,  or  an  appeal,  or  for  an 
enrdment. 

VII ^That  these  Orden  shall  take  effect  on  and 

from  the  twenty-eighth  day  of  October  next. 

(Signed) 

ST.  LEONARDS,  C. 
JOHN  ROHILLY,  M.R. 
J.  L.  KNIGHT  BRUCE,  L.J. 
CRANWORTH,  LJ. 

G.  J.  TURNER,  V.C. 

RICHARD  T.  KINDERSLEY,  V.C. 

JAMES  PARKER,  V.C. 


ORDERS  OF  COURT. 


IX 


Saturday,  October  16,  1852. 


The  Right  Honourable  Edwabd  Buetehshaw  Lobd  St.  Leonards,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  auistanoe  of  the  Right  Honourable  Sir  John  Romilly,  Hatter  of  the 
RqXHb,  the  Right  Honourable  the  Vice  Chancellor  Sir  Georob  Jambs  Turner,  and  the  Honourable  the 
Vice  Chancellor  Sir  Ricuard  Torin  Kindersley,  doth  ueredy,  in  pursuance  of  an  Act  of  Parliament 
paawd  in  the  fifteenth  and  lixteentfa  yean  of  Her  present  Majesty,  intituled  **  An  Act  to  abolish  the  Office 
of  Master  in  Ordinary  of  the  High  Court  of  Chancery,  and  to  make  provision  for  the  more  speedy  and 
effident  despatch  of  Businev  in  the  said  Court,"  and  in  pursuance  and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  ori>br  and  direct  : — 

That  all  and  every  the  Orders,  Rules,  and  Directions  hereinafter  set  forth  shall  henceforth  be,  and  for  all 
pupsses  be  deemed  and  taken  to  be,  Genenl  Orders  and  Rules  of  the  High  Court  of  Chancery,  yii.  :— 


Summont. 

L^Tbe  summons  for  the  purpose  of  proceedings 
before  the  Master  of  the  Rolls  and  Vice  Chancellors 
respectiTely  at  Chambers,  whether  originating  in 
chambers  or  not,  may  be  in  a  form  similar  to  the 
fonn  set  forth  in  Schedule  (A)  to  these  Orders,  with 
such  Tariations  as  the  circumstances  of  the  case  may 
require. 

IL—The  summons  to  be  issued  under  section  30. 
of  the  Act  of  15  &  16  Vict,  c  80.  may  be  in  a  form 
amilar  to  the  form  set  forth  in  Schedule  (B)  to  these 
Ordeis,  with  such  variations  as  the  circumstances  of 
the  case  may  require. 

ni.— A  seal  is  forthwith  to  be  provided  for  the 
chambers  of  the  Master  of  the  Rolls  and  each  of  the 
Vice  Chancellors,  and  summonses  are  to  be  prepared 
by  the  parties,  and  sealed  by  one  of  the  clerks,  at 
the  diambers  of  the  Judge  from  whose  chambers 
they  are  issued,  and  a  copy  of  such  summons  is  to 
be  left  at  the  Judge^s  chambers  by  the  party  obtain- 
ing such  summons. 

IV.-..In  cases  of  applications  under  15  &  16  Vict, 
c  86.  s.  45.  applications  for  guardianship  and  main- 
tenance of  in&tits,  originating  in  chambers,  and  of 
all  other  applications  originating  in  chamben,  a 
duplicate  of  the  summons  is  to  be  filed  in  the  Record 
and  Writ  Office,  and  in  cases  where  service  is  required, 
the  copies  served  are  to  be  stamped  in  the  manner 
provided  by  section  46.  of  the  Act  of  15  &  la  Vict, 
c.  86. 


V. — In  cases  where  proceedings  originate  in 
cbamberd,  the  original  summons  is  to  be  served  seven 
clear  days  before  the  return  thereof.     AM  other 
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summonses,  not  being  summonses  referred  to  in 
Order  II.,  are  to  be  served  two  dear  days  before  the 
return  thereof. 

VI..-Jn  cases  where  proceedings  originate  in 
chambers,  and  where  from  any  cause  the  summons 
may  not  have  been  served  upon  any  party  seven  clear 
days  before  the  return  thereof,  an  indorsement  may 
be  made  upon  the  summons,  and  upon  a  copy  thereof 
stamped  for  service,  appointing  a  new  time  for  the 
parties  not  before  served  to  attend  at  the  chambers 
of  the  Judge,  and  such  indorsements  are  to  be  sealed 
at  the  Judged  chambers,  and  the  service  of  the  copy 
so  indorsed  and  sealed,  is  to  have  the  same  forci 
and  effect  as  the  service  of  an  original  summons 
and  where  anv  party  has  been  served  before  such 
indorsement,  the  hearing  thereof  may  upon  the  re- 
turn of  the  summons  be  adjourned  to  the  new  time 
so  appointed. 

Appearancet, 

VII.^In  all  cases  where  proceedings  originate  in 
chambers,  the  parties  served  are  before  tiiey  are 
heard  in  chambers  to  enter  appearances  in  the 
Record  and  Writ  Office,  and  give  notice  there. 

Orders   and   Directhtu,    applicable   to   all    CoiiSf 
whether  originaiing  in  Chambers  or  not, 

VIII..i^n  all  cases  in  which  by  any  Order  any 
accounts  are  directed  to  be  taken,  or  inquiries  to  be 
made,  each  direction  shall  be  numbered,  so  that  as 
for  as  may  be  each  distinct  account  and  inquiry  may 
be  designated  by  a  number,  and  such  Order  may  be 
in  the  form  set  forth  in  Schedule  (C)  to  these  Orders, 
with  such  variations  19  the  ci^cum^tauces  of  the  case 
may  require. 


ORDERS  OF  COURT. 


IX. — Where  an  order  is  made  directing  an  aocount 
of  debts,  claimB,  or  liabilities,  or  an  inquiry  for  next- 
of-kin  or  other  unascertained  persons,  unlen  other- 
wise ordered,  all  persons  who  do  not  come  in  and 
prove  their  claims  within  the  time  which  may  be 
fixed  for  that  purpose  by  advertisement,  are  to  be 
excluded  from  the  benefit  of  the  order. 

X. — ^Where  an  order  is  made  directing  an  account 
of  the  debts  of  a  deceased  person,  unless  otherwise 
ordered,  interest  is  to  be  computed  on  such  debts  as 
to  such  of  them  as  carry  interest  after  the  rate  they 
respectively  carry,  and  as  to  all  others  after  the  rate 
of  4^  per  cent  per  annum,  from  the  date  of  the 
order. 

XI.— Where  an  order  is  made  directing  an 
aocount  of  legacies,  unless  otherwise  ordered,  interest 
is  to  be  computed  on  such  legacies  after  the  rate  of 
4/.  per  cent  per  annum,  from  the  end  of  one  year 
after  the  deceased^  deatii,  unless  any  other  time  of 
payment  or  rate  of  interest  is  directed  by  the  will, 
and  in  that  case  according  to  the  will. 

XII— Where  an  order  is  made  directing  any 
property  to  be  sold,  unless  otherwise  ordered,  the 
same  is  to  be  sold  with  the  approbation  of  tbo 
Judge  to  whose  Court  tho  cause  or  matter  is  at- 
tached, to  the  best  purchaser  that  can  be  got  for 
the  same,  to  be  allowed  by  such  Judge,  and  all 
proper  parties  are  to  join  therein  as  such  Judge 
shall  direct. 

XIII.— .Where  an  order  is  made  directing 
a  receiver  to  be  appointed,  unless  otherwise  ordered, 
the  person  to  be  appointed  is  first  to  give  security, 
to  be  allowed  by  the  Judge  to  whose  Court  the 
cause  is  attached,  and  taken  before  an  officer  or 
agent  of  the  court  in  the  country,  if  there  shall 
bo  occasion,  duly  to  account  for  what  he  shall 
receive  on  account  of  the  rents  and  profits,  for 
the  receipt  of  which  he  is  to  be  appointed,  at 
such  periods  as  such  Judge  shall  appoint,  and  to 
account  for  and  pay  the  same  as  the  Court  shall 
direct,  or  as  the  case  may  be,  to  be  answerable  for 
what  he  shall  receive  in  respect  of  the  personal 
estate,  for  the  getting  in  and  collection  of  which  he 
is  to  be  appointed,  and  to  account  for  and  pay  the 
same  as  the  Court  shall  direct;  and  the  person  so  to 
be  appointed  is  to  be  allowed  a  proper  salary  for 
his  care  and  pains  in  receiving  such  rents  and 
profits,  or,  as  the  case  may  be,  to  have  an  allow- 
ance noade  to  him  in  respect  of  his  collecting  such 
personal  estate. 

XIV— The  General  Orders  of  the  Court  with 
respect  to  receivers  shall,  mutatis  mutandis,  apply 
to  receivers  appointed  under  orders  made  after  these 
Bules  and  Regulations  come  into  operation. 

XV. Recognizances  which  have  been  heretofore 

given  to  the  Master  of  tho  Rolls  and  tho  Senior 
Master  in  Ordinary  are  hereafter  to  be  given  to  the 
Master  of  the  Rolls  and  the  Senior  Vice- Chancellor 
for  the  time  being. 


Proceedings  in  Chambers, 

XVI.— In  all  cases  where  matters,  in  respect  of 
which  summonses  have  been  issued,  are  not  disposed 
of  upon  the  return  of  the  summons,  the  parties  are 
to  attend  from  time  to  time  without  fiuther  sum- 
mons, at  such  time  or  times  as  ma^  be  appointed 
for  the  consideration  or  fiuther  consideration  of  the 
matter. 

XVII.— In  all  cases  of  proceedings  in  chambers 
under  any  order,  the  solicitor  prosecuting  the  same 
shall  leave  a  copy  of  such  order  at  the  Judge*s 
chambers,  and  shall  certify  the  same  to  be  a  true 
copy  of  the  order  as  passed  and  entered. 

XVIII.— Upon  a  copy  of  the  order  being  left,  a 
summons  is  to  be  issued  to  proceed  with  the  ac- 
counts or  inquiries  directed,  and  upon  the  return  of 
such  summons,  the  Judge  is  to  be  satisfied  by  pro- 
per evidence  that  all  necessary  parties  have  been 
served  with  notice  of  the  order,  and  thereupon  direc- 
tions are  to  be  given  as  to  the  manner  in  which  each 
of  the  accounts  and  inquiries  is  to  be  prosecuted,  the 
evidence  to  be  adduced  in  support  thereof,  the  par- 
ties who  are  to  attend  on  the  several  accounts  and 
inquiries^  and  the  time  within  which  each  proceed- 
ing is  to  be  taken;  and  a  day  or  days  may  be  ap- 
pointed for  the  further  attendance  of  the  parties, 
and  all  such  directions  may  afterwards  be  varied  or 
added  to  as  may  be  found  necessary. 

XIX. — If,  upon  the  hearing  of  the  summons,  it 
shall  appear  to  tho  Judge  that  by  reason  of  absence, 
or  for  any  other  sufficient  cause,  the  service  of  notice 
of  the  order  upon  any  party  cannot  be  made,  or 
ought  to  be  dispensed  with,  the  Judge  may,  if  he 
shall  think  fit,  wholly  dispense  with  such  service,  or 
may,  at  his  discretion,  order  any  substituted  service, 
or  notice  by  advertisement  or  otherwise,  in  lieu  of 
such  service. 

XX. — If,  in  the  prosecution  of  the  order,  it  shall 
appear  to  the  Judge  that  it  would  be  expedient  that 
ftirther  accounts  i£ould  be  taken  or  further  inquiries 
made,  he  may  order  the  same  to  be  taken  or  made 
accordingly,  or  if  desired  by  any  party  may  direct 
the  same  to  be  considered  in  open  court 

XXI.— -At  the  time  any  summons  or  appoint- 
ment is  obtained,  an  entry  thereof  is  to  be  made  in 
a  book,  called  '^The  Summons  and  Appointment 
Book,^  stating  the  date  on  which  the  summons  is 
issued  or  appointment  made,  the  name  of  the  cause 
or  matter,  and  by  what  party,  and,  shortly,  fbr  what 
purpose,  such  summons  or  appointment  is  obtained, 
and  at  what  time  returnable. 

XXII. — Lists  of  matters  appointed  for  each  day 
are  to  be  made  out  and  affixed  outside  the  doors  of 
the  chambers  of  the  respective  Judges^  and,  subject 
to  any  special  direction,  such  matters  are  to  be  heard 
in  the  order  in  which  they  appear  in  such  List. 

XXIII.— The  course  of  proceeding  in  chambers 
is  ordinarily  to  be  the  same  as  the  course  of  pro- 
ceeding in  Court  upon  motions.     No  states  of  fiftcts. 
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ciiaig^  or  disehaign  are  to  be  brought  io.  But 
wbeQ  directed,  copies^  abetiacts,  or  extracts  of  or 
from  accoonta,  dec^  or  other  documents^  and  pedi- 
greea  and  oonciae  statement^  are  to  be  aupplied  for 
the  uM  of  the  Judge  and  his  Chief  Clerk,  and,  where 
10  directed,  oopies  are  to  be  handed  over  to  the 
other  parties.  Bot  no  copies  to  be  made  of  deeds 
or  documents  where  the  onginals  can  be  brought  in, 
irithout  qiecial  direction. 

XXIV .— The  party  intending  to  use  any  affidavit 
on  any  proceeding  in  chamben  is  to  giro  notice  to 
the  other  parties  concerned  of  his  intention  in  that 
befaall 

XXY ..The  practice  of  the  Court  with  respect 
to  evidence  befiire  the  hearing,  when  applied  to 
erideoce  to  be  taken  before  an  Kiaminer  in  any 
cause  sabeequently  to  the  hearing,  is  to  be  subject 
to  any  special  directions  which  may  be  given  in  any 
paiticular 


XXVL— Where  a  Chief  Clerk  is  directed  by  the 
Jadge  to  examine  any  witnesB^  the  practice  and 
mode  of  proceeding  is  to  be  the  same  as  in  the  case 
of  the  examinatiQii  of  witnesses  before  the  Examiner, 
sobjeet  to  any  special  directions  which  may  be  given 
in  any  particuhff  case. 

XXVII. — The  <»iginal  examinations  and  depo- 
sitions of  parties  and  witnesses  taken  by  or  before 
the  CSiirf  Clerk,  authenticated  by  his  signature,  are 
to  he  transmitted  by  him  to  the  Reco^  and  Writ 
Office,  to  be  there  filed,  and  any  party  to  the  suit  or 
proceeding  may  have  a  copy  thereof^  or  of  any  part 
or  portion  thereof  upon  payment  of  the  proper  fee. 

XXVITY.  All  orders  made  in  chambers,  and 
drawn  up  by  the  Chief  Clerks  or  Registran  are  to 
be  entered  in  the  same  manner  and  in  Uie  same  office 
ss  orden  made  in  open  Court  are  entered. 

XXIX.— Where  any  account  is  directed  to  be 
taken,  the  accounting  party  is,  unlen  the  Judge 
■hall  otherwise  direct,  to  make  out  his  account  and 
verify  the  same  by  affidavit  The  items  on  each 
side  of  the  account  are  to  be  numbered  consecutively, 
and  the  account  is  to  be  referred  to  by  the  affidavit 
as  an  odubit,  and  to  be  left  in  the  Judge's 
chambers. 

XXX.  .-Any  party  seeking  to  charge  any  ac- 
counting party  beyond  what  he  has  by  his  account 
admitted  to  have  received  is  to  give  notice  thereof 
to  the  accounting  party,  stating,  so  fiv  as  he  is  able, 
the  amount  sou^^t  to  be  charged,  and  the  particulara 
thereof,  in  a  short  and  succinct  manner. 

XXXL— Upon  a  Reeeiver^  account  being  left 
in  the  Jodge'ii  cfaambors  to  be  passed,  a  summons  to 
pvooeed  thereon  is  to  be  taken  out;  and  the  account, 
vfaen  passed,  is  to  be  entered  by  the  solicitor  of  the 
Receiver  in  books,  in  the  same  manner  as  hereto- 
fore; bat  the  affidavit  verifying  the  account  so  passed 
is  to  refer  to  it  as  an  exhibit,  and  not  to  be  annexed 
to  It 


XXXII.-.-When  a  receivership  has  been  com- 
pleted, the  book  containing  the  accounts  is  to  be 
deposited  in  the  Record  and  Writ  Office* 

XXXIII. — Where  advertisements  are  required 
for  any  purpose,  a  peremptory  and  only  one  is  to  be 
issued,  unless  for  any  special  reason  it  may  be 
thought  necessary  to  issue  a  second  advertisement  or 
ftirther  advertisements;  and  any  advertisement  may 
be  repeated  as  many  times  and  in  such  papers  as 
may  be  directed. 

XXXIV.— .The  advertisements  are  to  be  pre* 
pared  by  the  solicitor,  and  submitted  to  the  Chid 
Clerk  for  approval,  and,  when  approved,  are  to  be 
signed  by  bun,  and  such  signature  is  to  be  sufficient 
authority  to  the  printer  of  the  Gazette  to  insert 
same. 

XXXV.-.Advertisements  for  creditora  or  other 
claimants  are  to  fix  a  time  for  the  creditora  or 
claimants  to  come  in  and  prove  their  claims,  and 
to  appoint  a  day  for  the  hearing  and  adjudicating 
thereon,  and  may  be  in  a  form  similar  to  the  form 
set  forth  in  Schedule  (D)  to  these  Orders^  with  such 
variations  as  the  circumstances  of  the  case  may 
require. 

XXX VI.— Claimants  coming  in  pursuant  to 
advertisement  are  to  enter  their  claims  at  the 
chamben  of  the  Judge  in  the  "  Summons  and 
Appointment  Book,^  for  the  day  appointed  for 
hearing  by  the  advertisement,  and  are  to  give  notice 
thereof  and  of  the  affidavit  filed  to  the  soliciton  in 
the  cause,  within  the  time  specified  in  the  advertise- 
ment for  bringing  in  claims. 

XXXVIL^The  chiimants  filing  affidavits  are 
not  to  be  required  to  take  office  oopies;  but  the  party 
prosecuting  the  cause  or  matter  is  to  take  office 
copies,  and  produce  the  same  at  the  hearing,  unless 
otherwise  ordered  in  chambers. 

XXXVIII If  on  the  day  appointed  for  hearing 

the  claims^  there  are  any  not  tiien  disposed  of,  an 
adjournment  day  for  hearing  such  claims  is  to  be 
fixed;  and  where  further  evidence  is  to  be  adduced, 
a  time  may  be  named  within  which  the  evidence 
on  both  sides  is  to  be  closed,  and  directions  may 
be  given  as  to  the  mode  in  which  such  evidence 
is  to  be  adduced. 

XXXIX. — Any  claimant  who  has  not  before 
entered  his  claim,  may  be  heard  on  such  adjourn- 
ment day,  provided  he  enten  his  daim  and  files 
his  affidavit  four  clear  days  prior  to  such  day, 
and  no  certificate  of  debts  or  claims  shall  in  the 
mean  tune  have  been  made. 

XL. — ^Creditora  claiming  debts  not  exceeding  51, 
need  not  attend  on  the  day  of  hearing,  unless  re- 
quired to  do  so  by  notice  from  some  party. 

XLI.— ^fter  the  time  fixed  by  the  advertisement, 
no  claims  are  to  be  received  except  as  before  pro- 
vided, in  case  of  an  adjournment,  imless  the  Judge 
at  chamben  shall  think  fit  to  give  special  leave, 
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upon  application  made  by  summon*,  and  then  upon 
such  temu  and  condition!  as  to  costs  and  otherwise 
as  the  Judge  shall  think  fit 

XLII— Jl  list  of  all  claims  allowed  ahall«  when 
required  by  the  Judge,  be  made  out  and  left  in 
the  Judged  chambos  by  the  party  prosecuting  the 
order. 

XLIII.— In  cases  where  the  Court  directs  any 
computation  of  interest,  or  the  apportionment  of 
any  fiind,  which  is  to  be  acted  upon  by  the  Ac- 
Countant-Generel  or  other  person,  without  any  fur- 
ther order  from  the  Court,  the  order  to  be  made 
by  the  Court  may  direct  such  computation  or  ap- 
portionment to  be  made  by  one  of  the  Chief  Clerks 
attached  to  the  Court  of  such  Judge,  and  may  direct 
the  certificate  thereof,  signed  by  such  Chief  Clerk, 
to  be  acted  upon  accordingly,  without  the  same 
being  signed  and  adopted  by  the  Judge. 

XLIV. Where  an  account  has  been  directed, 

the  certificate  or  report  is  to  state  the  result  of  such 
account,  and  not  set  the  same  out  by  way  of  sche- 
dule, but  is  to  refer  to  the  account  Terified  by  the 
affidavit  filed,  and  to  specify  by  the  numbers  at- 
tached to  the  items  in  the  account,  which,  if  any,  of 
such  items  have  been  disallowed  or  varied,  and  to 
state  what  additions,  if  any,  have  been  made  by  way 
of  surcharge.  In  any  case  in  which  the  account 
verified  by  the  affidavit  has  been  bo  altered  that  it 
is  necessary  to  have  a  fair  transcript  of  the  account 
as  altered,  such  transcript  may  be  required  to  be 
made  by  the  solicitor  prosecuting  the  order,  and  is 
then  to  be  referred  to  by  the  certificate  or  report. 
The  accounts  and  the  transcripts,  if  any,  referred  to 
by  certificates  or  reports,  are  to  be  filed  therewith, 
but  no  copies  thereof  are  to  be  required  to  be  taken 
by  any  party. 

XLV. — ^The  certificates  or  reports  to  be  made  by 
the  Chief  Clerk  to  the  Judge  are  not,  except  the 
special  circumstances  of  the  case  shall  render  it 
necessary,  to  set  out  the  order,  or  any  documents,  or 
evidence,  or  reasons,  but  are  to  refer  to  the  order, 
documents,  and  evidence,  or  particular  paragraphs 
thereof  so  that  it  may  appear  upon  what  the  result 
stated  in  any  such  certificate  or  report  is  founded. 

XL  VI ^The  certificate  of  the  Chief  Clerk  to  the 

Judge  may  be  in  a  form  similar  to  the  form  set  forth 
in  Schedule  (E)  to  these  Orders,  with  such  variations 
as  the  circumstances  of  the  case  may  require,  and 
when  prepared  and  settled,  it  is  to  be  transcribed  by 
the  solicitor  prosecuting  the  proceedings,  in  such  form 
and  within  such  time  as  the  Chief  Clerk  shall  require, 
and  is  then  to  be  signed  by  the  Chief  Clerk  at  an 
adjournment  to  be  made  for  that  purpose.  But 
where,  from  the  nature  of  the  case,  the  certificate 
can  be  drawn  and  copied  in  chambers  whilst  the  par- 
ties are  present  before  the  Chief  Cleik,  the  same 
shall  be  then  completed  and  signed  by  him  without 
any  adjournment 


any  proceeding  which  shall  have  been  concluded, 
but  as  to  which  the  certificate  or  report  of  a  Chief 
Clerk  shall  ncA  have  been  signed  and  adopted  by 
the  Judge,  is  to  be  fbur  clear  days  after  the  certifi- 
cate or  report  shall  have  been  signed  by  the  Chief 
Clerk. 

XL  VIII.— Any  party  desiring  to  take  the  opinion 
of  the  Jud^  as  mentioned  in  the  last  preceding 
rule,  is  withm  fbur  clear  days  after  the  certificate  or 
report  shall  have  been  signed  by  the  Chief  Clerk,  to 
obtain  a  summons  for  such  purpose. 

XLIX.— At  the  expiration  of  four  clear  days  after 
the  certificate  or  report  shall  have  been  signed  by 
the  Chief  Clerk,  if  no  party  has  in  the  mean  time 
obtained  a  summons  to  take  the  opinion  of  the  Judge 
thereon,  the  Chief  Clerk  is  to  submit  the  certificate 
or  report  to  the  Judge  for  his  approval,  and  the 
Judge  may  thereupon,  if  he  approve  the  same,  sign 
such  certificate  or  report  in  testimony  of  his  adoption 
thereof  as  follows : — ^''Approved,  this  day 

of  ." 

L. — ^The  certificate  or  report,  when  ngned  by  the 
Judge,  with  the  accounts,  if  any,  to  be  filed  there- 
with, is  to  be  transmitted  by  the  Chief  Clerk  to  the 
Report  Office,  to  be  there  filed. 

LI.— The  time  within  which  an  application  may 
be  made  by  summons  or  motion  to  dischaige  or  vary 
any  certificate  or  report  which  has  been  signed  and 
adopted  by  the  Judge  mtting  in  chambers,  is  to  be 
eight  clear  days  after  the  filing  of  such  certificate  or 
report. 

LII.— Certificates  of  the  Chief  Clerk  made  as 
mentioned  in  Rule  XLIII.,  and  not  required  to  be 
signed  and  adopted  by  the  Judge,  are  to  be  trans- 
mitted and  filed  in  the  same  manner  as  those  signed 
and  adopted  by  the  Judge. 

LIIL— The  Oideis  XLVII.,  XLVIII.,  XLIX., 
and  LI.,  are  not  to  apply  to  certificates  on  passing 
RccciveriB  accounts.  Such  certificates  may  be  ap- 
proved and  signed  by  the  Judge  without  delay,  and 
upon  being  so  signed  are  to  be  filed  and  forthwith 
acted  upon. 

LIV. A  register  is  to  be  kept  of  all  proceedings 

in  the  Judge's  chambers,  with  proper  dates,  so  that 
all  the  pn^eedings  in  each  cause  or  matter  may 
appear  consecutively  and  in  chronological  order, 
with  a  short  statement  of  the  questions  or  points 
decided  or  ruled  at  any  hearing. 

LV.— Parties  attending  any  proceeding  in  cham- 
bers, without  having  obtained  the  previous  leave  of 
the  Judge  to  attend  the  same^  are  not  to  be  allowed 
any  costs  of  such  attendance^  unless  by  special. order 
of  the  Court. 


XLVII — ^The  time  within  which  any  party  is  to  LVI ^The  costs  of  counsel  attending  the  Judge 

be  at  liberty  to  take  the  opinion  of  the  Judge  upon      in  chambers  are  not  in  any  case  to  be  allowed,  unless 


ORDERS  OF  COURT. 


xui 


the  Jodge 
to  attend. 


it  to  be  a  proper  caae  for  coumel 


DepoiU  ^  Dadt. 


LVn«— Where  anj  deeda  or  other  documents 
are  ordered  to  be  left  or  depoaited,  the  aame  are  to 
be  left  or  depoaited  in  the  Beoord  and  Writ  Office^ 
and  are  to  be  subject  to  mch  diiecttona  aa  may  be 
giTen  for  the  production  thereoC 

Power  ifjftdg: 

LVIII«-.Powei8  and  authoritiei  given  to  the 
MaifaBtB  in  Oidinaiy  of  the  Court  of  Chaaoery  bj 
any  General  Order  or  Orders  of  the  Court,  may 
be  exercised  by  the  Judge  atting  m  chambeis. 

LIX. — The  power  of  the  Court  and  of  the  Judge 
■tting  in  chamben  to  enlaige  or  abridge  the  time 
ibr  doing  any  act  or  taking  any  proceeding^  and  to 
gire  any  special  direction  as  to  the  course  of  pro- 
ceeding in  any  cause  or  matter,  is  unaflRBCted  by 
these  Orders 


LX.— These  Orders  shall  take  effect  and  come 
into  operation  from  and  after  the  1st  day  of  Michael- 
mas  Term,  1852. 

LXL— In  these  Orders  the  following  words  hsTe 
the  sereml  meaningB  hereby  aarigned  to  them,  orer 
asd  abofe  their  serenl  ordinary  meaningi^  unless 
fhere  be  sooefliing  m  the  subject,  or  contezti  ro- 
pognaat  to  audi  eonstrttctaon;  us.  u-. 

1.  Words  importing  the  singular  number  include 
Uie  plunl  number,  and  words  importing  the  plural 
nombsr  indude  the  singular  number. 

2.  Words  importing  the  masculine  gender  include 
females 

3.  The  word  "party,**  includes  a  body  politic  or 
ccrpocstSb 

4.  The  word  *^  affidavit,**  includes  afiinnation. 

5.  The  word  "Order,**  includes  decree  and 
decrelal  Older. 

6.  Tbe  word  "  RecciTsr**  includes  eoungnee  and 


ST.  LEONARDS,  C. 

JOHN  ROMILLY,  H.R. 

0.  J.  TURNER,  V.C. 

RICHARD  T.  KINDERSLEY,  V.C. 


SCHEDULE  (A). 

Form  ^^IsaMMOiu. 
In  Chancery. 

In  the  Matter  of  John  Thomas^  an  Infont, 
or  Joseph  WilsoB 


\iniliam  Jackson. 

Let  all  parties  concerned  attend  at  my  chambers 
[m  the  Rolls  Yard,  Chanceiy  Lane,  Middleeex], 
[or,  at  No.  .^  .^..  Square,  Lincoln^  Inn,  Mid- 
dlesex], on  the  day  of  ,at 
of  the  dock  in  the  noon,  on  the  hearing  of 
an  application  on  the  part  of  [Aorc  ttaU  on  wkon  be- 
kaff  the  appUeatkm  U  made  amd  ike  precise  object  ^ 
ike  appUeaiiom], 

Dated  this  day  of  1852. 

John  Romillt,  Master  of  the  Rolls,  or, 

Obobob  Jambs  Tubhbb,  Vice-Chancellor,  or, 

RiCHABD  T.  Kindbbslbt,  Vice-Chancellor,  or, 

JoHR  SruABit^  Vice-Chancellor. 

Tliis  summons  was  taken  out  by  A.  and  B.  of 
Lincoln's  Inn,  in  the  county  of  Middlesex, 
solidtors  for 
To 

2^  foUcwhg  NoU  to  be  added  ic  ike  original 
tummons  wkere  proeeedingi  originate  in  ckaof 
bert ;  and  token  ike  time  ie  altered  by  indorument, 
ike  indoreemeni  to  be  rrferred  to  ae  below. 

NoTB^^If  you  do  not  attend,  either  in  perron  or 
by  your  rolidtor,  at  the  time  and  place  above  men- 
tioned [or,  at  ike  place  above  mentioned,  at  tke  time 
mentioned,  in  tke  indorseount  kereon"},  such  order 
will  be  made,  and  proeeedingi  taken,  as  the  Judge 
may  think  just  and  expedient. 

N,B. — Tke  Form  rfSnnmons  to  be  obtained  under 
eoction  45.  <f  tke  Act  15  4*  16  Viet,  r.86,  t« 
preecHbed  by  Rale  XLIL  if  tke  Ordere  ^  7th 
Jugutt  1852. 


SCHEDULE  (B). 

Form  qf  Summons  by  Ckief  Clerk, 

In  Chancery. 

In  the  Matter  of  the  Estate  of  John  Thomas, 
late  of  ,  in  the  county  of 

deceased, 


or 


Joseph  Wilson 

■gftinat 

William  Jackson. 


The  defendant,  William  Jackson  [or,  A.B.  of,  &c.  ] 
is  hereby  summoned  to  attend  at  the  chambers  of 
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the  Blaster  of  the  Rolb  [or  Vice  Chancellor  ], 

in  the  RoUb  Yaxd,  Chancery  Lane  lor,  No.  — ,  — 
Square,  Liooohi^  Inn,  Middlesex],  on         the 
day  of  at  of  the  clock  in  the  noon, 

to  be  examined  [or,  to  be  examined  as  a  witness]  on 
the  part  of  the  for  the  purpose  of  the  proceed- 

ings directed  by  the  Mooter  of  the  Bolls  [or^  the  said 
Vice  Chancellor]  to  be  taken  before  me. 

Dated  this  day  of  1852. 

A.B. 

Chief  Clerk. 

This  summons  was  taken  out  by  A.  and  B.  of 
IJncoln's  Inn,  in  the  county  of  Middlesex, 
solicitors  for 


SCHEDULE  (C). 
Form  qf  Order* 

This  Court  doth  order,  that  the  following  accounts 
and  inquiries  be  taken  and  made;  that  is  to  say, 

1.  An  account  of  the  perwnalestate  not  sped- 
fically  bequeathed,  of  A.B.,  deceased,  the  tes- 
tator in  the  pleadings  named,  come  to  the  hands 
cf,&c 

2.  An  account  of  the  said  testator's  debts. 

8.  An  account  of  the  said  testator^  Ameral 
expenseSi 

4.  An  account  of  the  said  testator^  legacies. 

5.  An  inquiry  what  parts  Qf  any)  of  the  said 
testator's  personal  estate  are  outstanding  dv 
undisposed  ot 

And  it  is  ordered,  that  the  said  testator^  personal 
estate  not  specifically  bequeathed,  be  applied  in  pay- 
ment  of  his  debts  and  fbneral  expenses  m  a  course  of 
administration,  and  then  in  payment  of  his  legacies. 

And  it  is  ordeied,  that  the  following  fiirther  ac- 
counts and  inquiries  be  taken  and  made ;  that  is  to 
say, 

6.  An  inquiry  what  real  estate  the  said  testator 
was  seised  of  or  entitled  to  at  the  date  of  his  will 
and  at  the  time  of  his  death. 

7.  An  inquiry  what  incumbrances  affect  the 
said  testator's  real  estate. 

8.  An  account  of  the  rents  and  profits  of  the 
said  testator's  real  estate  received  by,  &e. 

9.  And  it  is  ordered,  that  the  said  testator^ 
real  estate  be  sold. 

And  it  is  ordered,  that  the  ftirther  considenition  of 
this  cause  be  adjourned,  and  any  of  the  parties  are 
to  be  at  liberty  to  apply  as  they  may  be  advised. 


SCHEDULE  (D). 

Form  of  Advertisement, 

Pursuant  to  a  decree  or  order  of  the  High  Court 
of  Chancery,  made  in  a  cause 

■csisst 

the  creditors  of  [or  pertont  elainnng  debts,  or  ttatdii* 
ties  qfeethtg  the  estate  <^,  or  the  persims  claiming  to 
he  next-rf'tdn  to,  or  the  heir  rf,  as  the  case  may  be], 

late  of  in  the  county  of 

who  died  in  or  about  the  month  of  are  by 

their  solidtors,  on  or  before  the  day  of 

to  come  in  and  prove  their  debts  or  dums  at  the 
ehambers  of  the  Master  of  the  Bolls,  in  the  Bolls 
Yard,  Chancery  Lane  [or,  of  the  VioeChancellor 
No.  — ,  ^~-  Square,  Lincoln^  Lm]* 
Middlesex,  or  in  deAuilt  thereof  they  will  be  peremp- 
torily excluded  from  the  benefit  of  the  said  decree 
[or  order]. 

Monday,  the  day  of  at 

o^clock  in  the  noon,  at  the  said  chamben^ 

is  appointed  for  hearing  and  adjudicating  upon 
the  claima 
Dated  this  day  of  1852. 

A.  B. 

Chief  Clerk. 


SCHEDULE  (E) 

Form  tf  Certificate  of  Onrf  Clerk. 

In  the  Matter  of  ;  [or  Between  .] 

[State  title.}  In  pursuance  of  the  directions  given 
to  me  by  the  Master  of  the  Bolls  [or,  the  Vice- 
chancellor  ],  I  hereby  certify,  that 
tiie  result  of  the  accounts  and  inquiries  which  have 
been  taken  and  made,  in  pursuance  of  the  order  in 
this  cause,  dated  the  day  of  ,  is  as 
follows  :— 


theexe- 
,  the  testator,  have 


1.  The  defendants, 
cutors  of 

received  penonal  estate  to  the  amount  of  £  , 

and  they  have  paid,  or  are  entitled  to  be  allowed  on 
account  thereof  sums  to  the  amount  of  £  , 

leaving  a  balance  due  from  [or  to]  them  of  iS         « 
on  that  account. 

The  particulars  of  the  above  receipts  and  pay- 
ments appear  in  the  account  marked  , 
verified  by  the  affidavit  of  ,  filed  on 
the  day  of  ,  and  which  account  is  to 
be  filed  with  tiie  certificate,  exo^t  that  in  addition 
to  the  sums  appearing  on  such  account  to  have  been 
received,  the  said  defendants  are  charged  with  the 
followmg  sums  [state  the  same  here,  or  in  a  sdiedule'], 
and  except  that  I  have  disallowed  the  items  of  dis- 
bursement in  the  said  account  numbered  and 
• 

[Or  in  cases  where  a  transcript  has  been  wtade,"] 

The  defendants  have  brought  in 

an  account  verified  by  the  affidavit  of  , 

filed  on  the  day  of  ,  and  which  account 
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is  maiked  ,  and  is  to  be  filed  mth  this 

eertificate.    The  account  has  been  altered,  and  the 
soconnt  marked  ,  and  which  is  sJso  to  be 

filed  with  this  certificate^  is  a  tianscript  of  the  account 
as  altered  and  passed. 

2.  Hie  debts  of  the  testator  which  have  been 
allowed  are  set  Ibrtfa  in  the  Schedule  hereto, 
and  irith  the  interest  thereon  and  costs  mentioned  in 
the  Schedule,  and  due  to  the  persons  therein  named 
and  smoont  altogether  to  £ 

3.  The  funeral  expenses  of  the  testator  amount 
to  the  turn  of  £  ,  which  I  haye  allowed  the 
Slid  executors  in  the  said  account  of  personal  estate. 

4.  The  legacies  given  bj  the  testator  are  set  forth 
in  the  Schedule  hereto,  and  with  the 
intaeit  therein  mentioned  remain  due  to  the  persons 
therein  named,  and  amount  altogether  to  £ 

5.  The  outstanding  personal  estate  of  the  testator 
ooDssts  of  the  particulars  set  forth  in  the 

Schedule  hereta 

6.  The  real  estate  to  which  the  testator  was  entitled 
conaists  of  the  particulars  set  forth  in  the 

Schedule  hereto. 

7.  The  incumbrances  afiecting  the  said  testator's 
real  eatste,  are  q)ecified  in  the  Schedule 
hereto. 


8.  The  defoidants  have  received  rents  and  profits 
of  the  testator^s  real  estate,  Ac  [in  a  firm  timUar  to 
thai  provided  with  retpeet  to  the  pertonal  ettaUJl 

9.  The  real  estates  of  the  testator  directed  to  be 
sold  have  been  sold,  and  the  purchaae-mone^, 
amounting  altogetiier  to  £  ,  have  been  paid 
into  court. 

N.BL— 7A«  above  mtmbert  are  to  correspond  with 
the  numbere  in  the  decree. 

After  each  statement  the  evidence  produced  is  to 
be  stated  as  follows  :^ 

The  evidence  produced  on  this  account  [jor  inquiry  ] 
conaists  of  the  probate  of  the  testator's  will,  the  affi- 
davit of  A.B.  filed  ,  and  paragraph  No. 
of  the  afiidavit  of  CD.  filed 


ST.  LEONARDS,  C. 
JOHN  ROMILLY,  M.R. 

G.  J.  TURNER,  V.C. 

RICHD.  T.  KINDERSLEY,  V.C. 


%*  Oadbrs  regulating  the  Fees  and  Allowances  to  Solicitors,  in  respect  of  the  matters  to  which  the 
foifgoing  Ciders  relate,  and  regulating  the  Fees  to  be  payable  by  Suitors  of  the  Court  to  the  Oflficers  thereof 
in  reelect  of  the  Business  to  be  conducted  before  the  liaster  of  the  Rolls,  and  the  Vice  Chancellors,  at 
ChambeiB,  and  their  respective  Chief  Clerks,  will  be  issued  before  the  first  day  of  Michaehnas  Term. 
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Saturday,  October  23,  1852. 


Ths  Right  Honourable  Edward  Burtemshaw  Lord  St.  Lsonaros,  Lord  High  Chancellor  of  Great 
Britain,  hj  and  with  the  advice  and  aanatance  of  the  Bight  Honoorable  Sir  John  Bomilly,  Matter  of  the 
BoUa,  the  Bight  Honourable  the  Vice  Chancellor  Sir  Gkoroe  Jambs  Turner,  and  the  Honourable  the 
Vice  Chancellor  Sir  Bicuard  Torin  Kinderslxt,  doth  hxrbbt,  in  pursuance  of  an  Act  of  Parliament 
fed  in  the  fifteenth  and  sixteenth  yean  of  Her  present  Majesty,  intituled  **  An  Act  to  abolish  the  Office 
of  Ulster  in  Ordinary  of  the  High  Court  of  Chancery,  and  to  make  Provision  for  the  more  speedy  and 
efficient  Despatch  of  Business  in  the  said  Court,** and  in  pursuance  and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  ordbr  and  direct,  as  follows,  viz. : — 


I.  The  Chief  Clerks  of  the  Master  of  the  BoUs, 
snd  Vies  Chanoellors  respectively,  are  directed  to 
take  the  foUowmg  ibea  :— 

£,  9.    d, 

1.  For  evexy  onginal  summons  for  the  pur- 

pose of  proceedings  originating  in 
chambers  0    5    0 

2.  For  every  duplicate  thereof  0    5  0 

3.  For  every  other  summons  0    3  0 

4.  For  every  advertisement 10  0 

&.  For  every  certificate  or  report 10  0 

6.  For  eveiy  certificate  upon  the  passing  of 

a  Beceiver^s  or  Consignee^  account,  a 
fiuther  fee  in  respect  of  each  100^ 
reeeivedof 0  10    0 

7.  For  every  order  drawn  up  by  the  Chief 

Qerk  made  upon  applications  for  time 
to  plead,  answer  or  demur,  for  leave 
to  amend  bills  or  claims,  or  for  en- 
hsging  publication  or  the  period  for 
dflong  evidence,  or  for  the  production 
of  documoita,  or  applications  relating 
totheconduct  of  suits  or  matters    ...  0    5    0 

8.  For  every  other  order  drawn  np  by  the 

Chiefaerk   1     0    0 

n.  The  Begistrars  are  directed  to  take  the  fol- 
lowing fees  u. 

For  orden  made  by  a  Judge  in  diambers,  drawn 
Bp  bj  the  B^giAtrar,  the  like  fees  as  before  directed 
to  he  taken  by  the  Chief  Clerk  far  orders  drawn  up 
by  him. 

ni.  The  Becord  and  Writ  Clerks  are  directed  to 
take  the  fidlowing  fiMs :_ 
For  office  copies  of  original  depositions, 

ad  examinataona,  per  fblio 0    0    4 

For  niering  appearances  to  Judged  sum- 

wam,  BBme  diarge  as  for  appearing  to  a 

Knr  Series,  XXI«— Chavo. 


£.  ».  d. 
For  stamping  eyery  copy  of  a  bill  or  claim 

for  service 0    5    0 

For  stamping  every  copy  of  a  Judge's 

summons  for  service 0    5    0 

For  examining  every  copy  or  part  of  a  copy 

of  a  set  of  intenogatories,  and  marking 

same  as  an  ofiice  copy 0    5    0 

IV.  All  fees  received  by  oflicers  of  the  court, 
under  the  preceding  Orders,  are  to  be  accounted  for 
and  paid  by  them  respectively,  once  in  every  month, 
into  the  Bank  of  England,  in  the  name  of  the 
Accountant  General,  to  be  placed  to  the  account 
there  entitled  '*The  Suiton*  Fee  Fund  Account;" 
the  amount  so  received  and  paid  by  such  ofiicers 
respectively  to  be  verified  by  the  affidavit  of  the 
accounting  party. 

V.  Solicitors  are  entitled  to  charge  and  be  allowed 
the  followinff  fees  :— 

For  instructions  to  commence  proceedings 
originating  in  chambers,  or  to  defend  the 
same  0  13    4 

For  preparing  an  original  summons  for  the 
purpose  of  proceedings  originating  in 
chambers,  and  the  duplicate  Uiereof   ...  0  13    4 

For  attending  at  chambers  to  get  such  sum- 
mons and  duplicate  examined  and  sealed  0    6     8 

For  attending  at  the  Becord  and  Writ 
Ofifice  to  file  duplicate  and  examine 
copies,  and  get  same  stamped 0    6    8 

For  indorsing  a  summons  and  the  copies 
under  Order  VL  of  16th  October,  1852, 
and  attending  to  get  same  sealed 0    6    8 

For  entering  &e  appearance  fbr  one  or 
more  defendants,  if  not  exceeding  three  0    6    8 

If  exceeding  three,  for  every  additional 
number  not  exceeding  three  an  additional 
sum  of  0    6    8 

In  cases  of  proceedings  originating  in 
chambers  the  same  term  fee  as  in  a  suit. 

C 
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For  preparing  every  other  lummons  and 
atten^g  to  get  same  filled  up  and  sealed 
at  chambers  0    6 

For  each  copy  of  a  sammons  to  serve  or 
leave  at  chambers 0    2 

For  attending  on  a  summons  or  other  ap- 
pointment, each  day,  a  fee  of  6t,  Sd,^ 
ISs,  id,,  or  R  It.,  according  to  circum- 
stances; but  the  fee  is  to  be  6t,  Sd., 
unless  a  huger  fee  is  allowed  by  the 
Judge  or  his  Chief  Clerk. 

Where  firom  the  length  of  the  attendance, 
or  from  the  difficulty  of  the  case,  the 
Judge  shall  think  the  highest  of  the 
above  fees  an  Insufficient  remuneration 
for  the  services  performed,  or  where  the 
preparation  of  the  case  to  lay  it  before 
the  Judge  shall  have  required  skill  and 
labour  for  which  no  fee  has  been 
allowed,  the  Judge  may  allow  such  tar- 
ther  fee,  not  exceeding  one  guinea,  as  in 
his  discretion  he  may  think  fit 

For  preparing  every  advertisement 0    6 

For  attending  to  get  same  approved  and 
signed 0     6 

For  attending  for  every  order  drawn  up  by 
the  Chief  Clerk,  and  at  the  Begistnr% 
office  to  get  same  entered 0    6 


8 


0 


8 


8 


8 


£,  t,   d. 

For  attending  to  enter  claim  under  Order 
XXXVI.  of  16th  October,  1852,  and 
to  file  affidavit  0    6    8 

For  perusing  the  affidavits  of  claimants 
coming  in  under  Order  XXXVI.  of 
16th  October,  1852,  and  attending  in 
chambera  at  tiie  time  appointed  by  the 
advertisement,  where  the  numbw  of 
claims  does  not  exceed  five 110 

Where  the  number  exceeds  five,  for  every 
additional  number,  not  exceeding  five, 
an  additional  sum  of 1     1     0 

For  attending  to  bespeak  and  procure  office 

copy  of  certificate  or  report 0    6    8 

For  all  other  business  performed  sudi  foes*  as  by 

the  practice  of  the  court  they  are  entitled  to  for 

similar  bumness. 


(Signed) 

ST.  LEONARDS,  C. 

JOHN  ROMILLY,  M.R. 

G.  J.  TURNER,  V.C. 

RICHARD  T.  KINDERSLEY,  V.C. 


Monday,  October  25,  1852. 


The  Right  Honourable  Edwabd  BuRTBifSHAw  Lord  St.  Lboicabds,  Lord  High  Chancellor  of  Great 
Britain,  doth  hebebt,  in  pursuance  of  an  Act  of  Parliament  passed  in  the  fifteenth  and  sixteenth  years  of 
the  reign  of  Her  present  Majesty,  intituled  "An  Act  for  the  Relief  of  the  Suitors  of  the  High  Court  of 
Chancery,"  and  in  pursuance  and  execution  of  all  other  powers  enabling  him  in  that  behalf,  order  and 
DIRECT  that  all  and  evexy  the  Orders,  Rules,  and  Directions  hereinafter  set  forth  shall  henceforth  be,  and 
for  all  purposes  be  deemed  and  taken  to  be^  ''General  Orders  and  Rules  of  the  High  Court  of  Chancery,^ 
viz.:— 

I— .In  lieu  of  copies  of  pleadings  and  other  pro- 
ceedings in  the  Court  of  Chancery,  and  of  the  docu- 
ments relating  thereto,  being  made  and  delivered  by 
officers  of  the  court  at  the  office  in  which  they  are 
filed  or  left,  copies  of  such  pleadings,  proceedmgSb 
and  documents  (save  as  hereinafter  excepted),  are 
to  be  made,  delivered,  chaiged,  and  paid  for  according 
to  the  following  regulations :— . 

1.  The  following  copies  are  exempted  from  this 
Order,  that  is  to  say,  office  copies  of  proceedings  filed 
in  the  Report  Office;  office  copies  <^  answers,  pleas, 
and  demurrers;  office  copies  of  depositions  of  wit- 
nesses, and  examination  of  parties  to  be  made  for  and 


taken  by  the  party  on  whose  behalf  such  depontions 
and  examinations  have  been  taken;  office  copies  of 
affidavits  to  be  made  for  and  taken  by  the  party 
filing  the  same;  and  office  copies  of  affidavits  to  be 
taken  under  Order  XXXVII.  of  16th  October.  1852. 

2.  The  party  or  his  solicitor  requiring  any  copy, 
save  as  hereinbefore  excepted,  is  to  make  a  written 
application  to  be  delivered  to  Uie  party  by  whom  the 
copy  is  to  be  furnished,  or  his  solicitor,  with  an  un- 
dertaking to  pay  the  proper  chaiges. 

3.  Upon  such  requisition  being  made  with  such 
undertaking  as  aforesaid,  copies  of  such  pleadingm 
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proeee&gB^  or  docnmeiiti,  m  to  be  made  hj  the 
party  or  ha  solJdtor  filing  or  lenTing  the  aune,  or 
vho  under  tlie  first  rule  may  have  taken  office  copies 
tbcnot 

4.  Tlie  copies  are  to  be  ready  to  be  delirered  at 
^  expiration  of  forty-eight  hours  after  the  defivery 
of  anch  request  and  undertaking,  or  within  such  other 
time  as  the  Court  may  in  any  caae  direct,  and  are  to 
be  delivered  aecoidingly  upon  demand  and  payment 
of  the  proper  ehaiges. 

5.  The  charges  for  all  aoch  copiesare  to  be  at  the 
ots  of  id.  per  iblio. 

6.  Copies  of  bills  of  costs  are  to  be  made  nde  for 
aide,  so  as  to  correspond  with  the  bills  of  costs  Idt 
m  the  office. 

7.  He  folios  of  all  copies  are  to  be  numbered  con- 
seentiTely  in  the  margin  thereof,  and  the  name  and 
addrcaa  of  the  party  or  aolicitor,  by  whom  the  aame 
is  made,  is  to  be  indoraed  thereon  in  like  manner  as 
upon  the  proceedings  in  the  court;  and  such  party  or 
solicitor  is  to  be  answerable  for  the  same  being  true 
copies  of  the  original,  or  of  an  office  copy  of  the  ori- 
ginal pleadings,  proceeding,  or  document  of  which  it 
purports  to  be  a  copy,  as  &e  case  may  be. 

8.  In  cases  of  ex  parte  applications  for  mjunctions, 
or  writs  of  ne  exeeU  regno,  the  party  making  such 
application  ii  to  deliver  copies  of  the  affidavits  upon 
wJuch  it  is  granted,  upon  payment  of  the  proper 
charges  immediately  upon  the  receipt  of  such  written 
request  and  undertaking  as  aforesaid,  or  within  such 
time  as  may  be  apecified  in  such  request,  or  may  have 
been  directed  by  the  Court 

9.  Any  party  or  solicitor  who  has  taken  any  office 
copy  mentioned  in  Rule  2,  b  to  produce  the  aame  in 
court,  or  at  the  Judge'a  chambera,  when  required 
for  the  purpose  of  the  proceedings  to  which  the  same 
rdate. 

IL — That  an  office  copies^  and  copies  to  be  ftir- 
nidied  by  parties  or  their  solicitors^  shall  be  written 
on  paper  of  a  convenient  size,  with  a  sufficient  margin, 
and  in  a  neat  and  legible  manner,  similar  to  that 
which  is  usually  adopted  by  law  stationeri;  and  in 
the  case  of  copies  to  be  ftimished  by  parties  or  their 
solidton,  unlesB  so  written,  the  parties  or  solicitors 
forniahing  them  shall  not  be  entitled  to  be  paid  for 
the 


III. — That  in  case  any  solicitor  who  shall  be  re- 
quired to  fomiah  any  such  copy  as  aforesaid  shall 
either  refose,  or  for  two  clear  days  from  the  time  when 
the  application  for  such  copy  ahall  have  been  made 
■hall  neglect,  to  fomiah  the  aame,  the  peraon  by  whom 
aoch  appUcation  ahall  be  made  ahall  be  at  liberty  to 
procure  a  copy  from  the  office  in  which  the  original 
ahall  have  been  filed,  in  the  aame  way  as  if  no  such 
appb'cation  had  been  made  to  the  solicitor,  and  in 
Mich  case  no  costs  shall  be  due  or  payable  to  the  soli- 
citor BO  making  defoult  in  respect  of  the  copy  or 
copies  Bo  applied  for. 


IV ^That  in  case  any  solicitor  by  whom  any  sudi 

copy  oug^t  to  be  fomished  shall  neglect  to  do  so  for 
such  two  clear  days  as  aforeaaid,  or  for  one  clear  day, 
an  addition  of  two  dear  days  or  one  dear  day,  as  the 
case  may  be,  shall  be  made  to  the  period  within  which 
any  proceeding  which  may  have  to  be  taken  after 
obtaining  such  copy  ought  to  be  so  taken,  so  that  the 
person  requiring  such  copy  may  be  as  little  prejudiced 
as  possible  by  such  n^lect  as  aforesaid. 

v.— That  the  Tasdng  Master  shall  not  allow  any 
costs  in  respect  of  any  copy  so  taken  as  aforeaaid, 
unless  the  aame  ahall  appear  to  him  to  have  been  re- 
quisite, and  to  have  been  made  with  due  care  both 
as  regards  the  contents  and  the  writing  thereol 

VI.— Thatfirom  and  after  the  first  day  of  November 
next,  all  the  foes  now  payable  in  relation^  to  such  pro- 
ceedings in  the  said  court  as  are  mentioned  in  the 
first  part  of  the  first  Schedule  hereinafter  contained 
shall  be  abolished ;  and  the  feea  apedfied  in  the  aecond 
part  of  such  Schedule  shall  be  payable,  and  the  same 
(save  aa  provided  by  the  aeventh  of  theae  Orders) 
shall  be  collected,  not  in  v^oney,  but  by  means  of 
stamps  denoting  the  amount  of  such  fees,  stamped  or 
affixed,  at  the  expense  of  the  parties  liable  to  pay  the 
fees,  on  or  to  the  vellum,  parchment,  or  paper  on 
which  the  proceedings  in  respect  whereof  such  fees 
are  payable  are  written,  or  printed,  or  which  may  be 
otherwiae  used  in  reference  to  such  proceeding. 

And  where  any  of  the  fees  spedfied  in  the  second 
part  of  the  aaid  first  Schedule  shall  be  payable  in 
respect  of  any  matter  or  thing  to  be  done  by  any 
officer,  or  in  any  office  of  the  court,  and  it  shall  not 
have  been  customary  to  use  any  written  or  printed 
document  or  paper  in  reference  to  auch  matter  or 
thing,  whereon  the  stamp  could  be  affixed,  the  party 
or  hia  solidtor  requiring  such  matter  or  thing  to  be 
so  done,  diall  make  application  for  the  aame,  by  a 
abort  note  or  memorandum  in  writing,  and  a  stamp 
denoting  the  amount  of  the  fee  so  payable  shall  be 
stamped  on,  or  affixed  to,  such  note  or  memorandum. 

VII. — ^That  in  all  caaea  where  thecoata  are  directed 
to  be  paid  out  of  a  fond  in  court,  the  feea  of  taxation 
ahall  not  be  payable  by  meana  of  stamps,  but  shall  be 
carried  over  by  the  Accountant  General  to  the  credit 
of  the  Suitors*  Fee  Fund;  and,  to  that  intent,  the 
Taxing  Master  shall  in  such  cases  certify  the  amount 
of  such  fees, 

VIII ^Thatfrom  andaflerthe  20th  October,  1862, 

the  brokerage  which  ahall  or  may  from  time  to  time 
be  received  by  the  Accountant  General  of  the  Court 
of  Chancery  i^all  be  paid  by  him,  on  the  first  day  of 
every  month,  or  as  soon  after  as  convenientiy  may 
be,  into  the  Bank  of  England,  to  be  there  placed  to 
his  credit  aa  auch  Accountant  General,  to  the  account 
entitled  "  The  Suitora'  Fee  Fund  Account" 

IX.^That,  aubject  to  the  auperintendence  and 
direction  of  the  Accountant  General  of  the  Court  of 
Chancery,  with  the  approbation  of  the  Lord  Chan- 
cellor, the  firat,  aecond,  and  third  clerka  in  each 
division  of  the  Accountant  General'a  office,  ahall, 
from  and  after  the  aaid  28th  day  of  October,  1852, 
and  until  other  order  or  provision  ahall  be  made  in 
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that  behalf,  continue  to  perfonn  the  acts  or  duties 
hitherto  performed  by  snch  clerks,  and  which  are 
mentioned  in  the  said  second  Schedule,  in  addition 
to  the  duties  prescribed  by  Act  of  Parliament  as 
heretofore;  and  such  fees  as  are  specified  in  the  second 
Schedule  hereto  shall  be  paid  for  such  acts  as  afore- 
said, to  be  accounted  for  in  like  manner  as  the  other 
fees  now  received  in  the  office  of  the  said  Accountant 
General,  and  to  be  collected  by  means  of  stamps  in 
like  manner  as  provided  by  Order  VI. ;  and  from  and 
after  the  said  28th  day  of  October,  1852,  no  other 
penon  shall  perform  such  acts  or  duties. 

And  in  order  to  enable  the  Lord  Chancellor,  with 
the  consent  of  the  Commissioners  of  Her  Majesty's 
Treasury,  from  time  to  time  to  fix  the  amount  of  the 
yearly  salaries  to  be  paid  to  such  clerks,  the  Ac- 
countant Geneml  shall  every  nz  months  make  a  re- 
turn to  the  Lord  Chancellor  of  the  amount  received 
during  the  preceding  six  months  in  respect  of  such 
fises. 

The  FiBST  ScREDUUi  to  which  the  foregoing  Orders 
refer. 

Part  I, — Fees  row  patablb  which  abb  to  bb 

ABOLISHED. 

Maatert?  Qfice, 

£,  9.  d. 

For  drawing  every  report  exclusive  of  sche- 
dules of  accounts  of  parties  accounting 
before  the  Masters,  and  exclusive  of  the 
fee  on  signing,  per  folio 0     10 

For  drawing  schedules  of  accounts  of  parties 
accounting  before  the  Master,  per  folio     0    0     6 

For  taking  the  acknowledgment  of  any 
deed  0    6    0 

For  searching  for  papers  in  a  cause  or 
matter  not  in  immediate  progress  be- 
fore the  Master 0    6    8 

For .  entering  accounts  of  receivers,  con- 
signees, and  committees,  per  foUo,  in 
each  book 0    0     4 

For  entering  accounts  of  parties  accounting 
before  the  Master  in  a  book,  if  required, 
per  folio 0    0     4 

For  every  exhibit 0    2    6 

When  a  Master  shall  be  required  to  attend 
a  party  to  administer  an  oath,  there  shall 
be  paid  a  frirther  fee  of  10«.  over  and 
besides  the  coach-hire,  or  reasonable 
travelling  expenses  of  the  Master 0  10    0 

And  for  copies  of  every  document  or  writing 
made  in  the  Master's  office,  and  also  for 
the  transcript  of  every  repiort,  pursuant 
to  the  Act  of  Parliament,  S  &  4  Will.  4. 
c.  94,  and  the  General  Orders  of  26th 
October,  1842,  per  folio   0    0     4 

Jtegiitrart'  Qfice. 

1  For  every  decree  or  order  on  the  ori- 

ginal hearing  of  the  cause,  and  on 

frirther  directions  3  10    0 

2  For  every  office  copy  thereof 2    0    0 

3  For  every  order  on  petition  or  motion 

of  course,  not  exceeding  one  side 0     3    0 

4  For  every  additional  side  of  such  order  0     10 


£.    9.    d, 

5  For  every  order  on  other  petitionB,  where 

the  reference  is  directed,  but  the  de- 
cision of  the  Master  is  not  to  be  final, 
and  also  where  the  petition  is  dis- 
missed      0  10    0 

6  For  evexy  office  copy  thereof. 0  10    0 

7  For  every  order  for  a  special  injtmction, 

or  for  the  appointment  of  a  receiver...  2  10    0 

8  For  every  office  copy 10    0 

9  For  evexy  order  for  payment  of  money 

out  of  court,  and  for  no  other  purpose, 
where  the  sum  or  sums  thereby  speci- 
fically directed  to  be  paid  shall  not 

exceed  m  the  whole  100/. 0  10    0 

10  For  every  office  copy  thereof. 0    5    0 

]  1  For  every  order  of  transfer  out  of  court, 
or  sale  of  any  sum  or  sums  of  govern- 
ment stock  or  South  Sea  Annuities, 
(excepting  Long  Annuities  and  An- 
nuities for  terms  of  years,)  and  for  no 
other  purpose,  where  the  sum  or  sums 
thereby  specifically  directed  to  be 
transferred  or  sold  shall  not  exceed  in 
the  whole  100/.  stock  or  annuities  ...  0  10    0 

12  For  every  office  copy  thereof 0    5    0 

13  For  every  order  for  payment  out  of 

court  of  any  annuity  or  annuities,  not 
exceeding  in  the  whole  5/.  per  annum, 
or  of  any  interest  or  dividends  upon 
stock  or  annuities,  not  exceeding  in 
the  whole  51.  per  annum,  and  for  no 
other  purpose    0  10    0 

14  For  every  office  copy  thereof. 0    5    0 

14a  For  every  office  copy  of  evexy  other 

order  for  payment  or  transfer  out  of 

court 10    0 

15  For  every  other  order  on  special  motions  10    0 

16  For  every  office  copy  thereof 0  10    0 

17  For  every  order  on  arguing  exceptions   2    0    0 

18  For  every  office  copy  thereof. 10    0 

19  For  every  order  on  arguing  pleas  and 

demurrers 10    0 

20  For  every  office  copy  thereof. 0  10    0 

21  For  every  order  on  petition  of  appeal  or 

rehearing  2    0    0 

22  For  every  office  copy  thereof. 10    0 

23  For  every  order  on  petitions  not  herein 

otherwise  specified 2    0    0 

24  For  every  office  copy  thereof. 10    0 

25  For  every  order  in  any  matter  of  lunacy  0  10    0 

26  For  every  office  copy  thereof 0    5    0 

27  For  every  order  in  any  matter  of  bank- 

ruptcy      0  10    0 

28  For  every  office  copy  thereof 0    5    0 

29  For  every  copy  of  a  petition  of  appeal 

on  the  rehearing,  per  side 0    0    6 

30  For  every  order  on  the  hearing  of  a 

claim  on  forther  directions  2    0    0 

31  For  every  office  copy  thereof. 0  10    0 

32  For  every  order  on  arguing  exceptions 

(on  claim) 10    0 

33  For  every  office  copy  thereof. 0    5    0 

34  For  evexy  order  (on  a  claim)  for  transfer 

out  of  court  or  sale  of  any  government 
stock,  &c.,  exceeding  100/.  stock  or 
annuities;  and  for  every  order  for 
payment  out  of  court  of  any  annuity 
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or  azmnitiee,  or  of  any  mtereat  or  diW- 
dends  upon  stock  or  annnitiea,  exceed- 
ing in  the  whole  5/.  per  annum  1  10    0 

35  For  ereiy  office  copy  thereof. 0  10    0 

36  For  every  order  for  payment  of  money 

out  of  court  where  the  mm  or  aufflf 
thereby  directed  to  be  paid  ihall  ex- 
ceed 100/.  and  shall  not  exceed  in  the 
whole  500/. ;  and  for  transfer  out  of 
court  or  sale  of  any  sum  or  sums  of 
gOTcmment  stock  or  South  Sea  An- 
nuities (excepting  Long  Annuities  or 
Annuities  for  terms  of  years),  when  the 
som  or  sums  thereby  directed  to  be 
transferred  or  sold  shall  exceed  100/. 
and  shall  not  exceed  in  the  whole 
500/.,  and  for  payment  out  of  court  of 
any  annuity  or  annuities  exceeding  5/. 
and  not  exceeding  in  the  whole  25/. 
per  annum,  or  of  any  interest  or  divi- 
dends upon  stock  or  annuities  exceed- 
ing 5/.  and  not  exceeding  in  the  whole 
25/.  per  annum,  and  for  no  other  pur- 
pose    10    0 

37  For  every  office  copy  thereof. 0  10    0 

38  Por  every  other  order  for  payment  or 
out  of  court 2    0    0 

MpOft  QffiCt, 

per  year    0    0    6 

£xcaninati<m  of  office  copies  for  evidence, 
per  folio  of  ninety  words 0    0  1^ 

Enierimg  Seati. 

For   every  order  or  decree  left  for  entry, 

oMitaiiung  168  wordsona  side    0  0  6 

For  cToy  certificate  on  MasteriB  report  ...  0  I  0 

Entering  every  attachment  0  0  2 

AfidaivitCffioe. 

For  filing  every  affidavit,  with  or  without 
schedules,  or  other  papers  thereto  an- 
nexed   0    0    4 

For  the  Beg^strarlB  or  his  deputy *8  hand  to 
every  copy  of  an  affidavit,  with  or  with- 
out sdiedules  or  other  papers  thereto 
annexed 0     10 

For  every  search  for  an  affidavit  for  each 
term  6d.,  with  the  liberty  of  reading  it 
over,  if  found VV*  ^    ^    ^ 

For  Marching  for,  and  taking  an  original 
affidavit  off  the  file  in  order  to  attend 
the  Lord  Chancellor  or  Master  of  the 
BoUs  therewith,  or  to  be  made  use  of  in 
any  court  .*...  0    6    8 

For  attending  therewith,  at  the  Lord  Chan- 
cellor\  or  at  any  of  the  courts  at  West- 
mimter,  or  in  London,  each  time 0    6    8 

For  examining  the  copy  of  every  affidavit^ 
with  the  original,  in  order  to  make  use  of 
such  copy  as  evidence  in  any  other  court 
than  the  Court  of  Chancery     0     1     0 

Taking  affidavite  for  distringas     0     1     0 


£,   a,    d. 

For  carrying  an  original  affidavit  bytheRe- 
gistrar,  or  his  deputy,  to  any  assizes,  for 
each  day,  including  horse  hire  and  ex- 
penses      110 

Fortrouble,  attendance,  and  taking  security 
to  return  an  original  affidavit  to  the 
office,  when  by  an  order  of  the  Court 
such  original  affidavit  is  directed  to  be 
delivered  to  an  associate  or  clerk  of 
assise,  to  be  made  use  of  at  the  assizes     0    6    8 

For  every  exhibit      0    2    6 

Bxaminen. 

Every  witness  sworn,  including  oath    0    2    6 

Ditto,  sworn,  and  not  examined,  including 

oath    0    6    0 

Every  witness  examined  on  close  holidays   17    8 
Examining  copy  depositions,  with  record  to 
prove  on  trial  at  law,  if  more  than  forty 
sheets,  for  each  sheet    0    0    2 

Becord  and  Writ  Clerh, 

Sealing  special  injunction     1  10    0 

Resealing  any  writ,  or  any  alteration  thereof  0  3  0 
Every  exemplification,  per  skin  exclusive 

of  parchment  or  duty  I   14     0 

Amending  every  office  copy,  if  more  than 

10  folios,  for  every  folio  over    0    0     4 

Search  for  records  when  in  record-room,  or 

for  any  person  not  being  a  party  in  the 

cause,  for  each  year  after  the  first  year  0  10 
Every  exhibit  to  an  affidavit,  &c 0    2    6 

Taxing  MatUrt, 

For  copies  of  bills  of  costs,  and  other 
documents,  per  folio     0    0    4 

For  drawing  every  report,  per  foho     0     10 

Per-centage  on  amount  of  every  bill  of  costs 
astaxed     2  10    0 

For  every  exhibit      0    2    6 

Door  Keeper  of  ike  Cowri  of  Chancery. 

For  every  cause  heard  on  each  side    ..i...  0  13  0 

In  every  further  directions,  ditto     0  18  0 

In  every  exceptions,  each  set  0  13  0 

Every  appeal,  or  rehearing,  one  side    0  13  0 

Every  plea,  or  demurrer,  one  aide    0  13  0 

Every  guardian  assigned  0  13  0 

Out  of  I/,  paid  on  setting  down  every 

petition      ^    ^  2 

Every  lunatic  petition  0     J  " 

Every  witness  examined  vird  wee  0     16 

Every  prisoner  by  Aa5ea*  corpus     0    2  6 

Setting  down  causes  to  be  hewd  1     0  0 

Setting  down  cause  at  Rolls     1     0  0 

Term  fee  from  Attorney  General    1  10  0 

Term  fee  from  Solicitor  General      10  0 

Upon  swearing  into  offices  before  the  Lord 

Chancellor     ^  ^H  ^ 

From  each  QueeniB  Counsel  per  term    ...  1  12  0 

BdU  Cwrt—Seerdtafria. 

For  drawing  and  copying  every  order  of 

course    2     n     « 

For  entering  every  order  of  course  0    0    o 
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£,    s.    d. 

For  entering  eveiy  order  for  Mtting  down 
farther  duectiona,  ezceptioni,  pleas,  and 
demuiTerB 0    0    6 

For  filing  every  petition  for  an  order  of 
course    0     10 

For  answering  and  setting  down  every  pe- 
tition for  hearing       0    6    6 

For  setting  down  every  cause  for  hearing     10    0 

For  setting  down  evexy  cause  on  further 
directions  0  12    6 

For  setting  down  every  set  of  exceptions...  0  10    0 
Ditto  demurrer  ...  0  10    0 

Ditto  plea  0  10    0 

Ditto  rehearing  ...  1     0.    0 

For  advancing  every  cause  0  10    0 

For  entering  every  caveat  against  the  en- 
rolment of  a  decree  or  order    0    5    0 

For  every  docket  or  decree  or  order  signed 
by  the  Master  of  the  Rolls  0    2    6 

For  every  office  copy  of  an  order    0    0    6 

For  every  fiat  of  enrolment      0    6    6 

On  hearing  out  of  term  of  every  cause, 
further  directions,  pleas,  demurrers,  and 
where  decree  is  made,  each  party    0  13    0 

On  hearing  of  every  petition  m  which  an 
order  is  made,  the  petitioner  pays   0    7    0 

From  each  party  on  the  hearing  of  a  cause 

in  term  tmie      0    2    6 

From  each  party  on  the  hearing  of  a  cause 
in  Michaelmas  and  Hilary  terms  only...  0    10 

For  papers  left  at  the  Secretary^  ofiice  for 
the  Master  of  the  Rolls  on  fUrther  direc- 
tions, exceptions,  &c 0    5    0 

For  every  recognizance  vacated   0    6    0 

On  the  appointment  of  every  guardian  in 

court  for  infiints  out  of  term     0    7    0 

For  silk  gowns. — A  fee  payable  by  each  of 
Her  Majesty*^  Counsel  attending  at  the 
Rolls  Court,  for  each  term       0  12    6 

In  the  Office  of  the  AeccmiUanl  Oeneral. 

Certificate  of  payment  in,  under  order    ...  0  2  0 
Ditto             under  Act  of  Parlia- 
ment        0  4  0 

Certificate  of  transfers  into  court  under 

order      0  2  0 

Ditto                  under  Act     0  4  0 

Certificateofinv^ment  of  principal  money  0  3  6 

Ditto                    interest  money     0  2  0 

Certificate  of  sale  of  stock    0  2  6 

Certificate  of  transfer  of  stock  out  of  court  0  16 

Carriedover  0  2  6 

Deposit  of  Exchequer  bills  0  5  0 

Delivery  out  of  ditto     0  5  0 

Investment  of  principal  money  in  Exche- 

querbills    0  5  6 

Ditto        interest  mone^n  ditto    ...  0  4  0 

Sale  of  Exchequer  bills    0  5  0 

Exchange  of  £bcchequer  bills  0  5  0 

Chancery  Stiipana  Qffioe. 

For  every  subpoena  0    5    6 

For  sealing  every  distringas  0    5     6 

For  filing  affidavit     0     1     0 


Inihc  Office  qf  the  Secretary  qf  Decreet  €md 
If^tMCtkme. 

£.  ».   d. 
Enrolling    Lord   Chancellor's   and    Vice 

Chancellor*s  decree   0  10    6 

The  like.  Master  of  the  Rolls      0  10    6 

Petition  to  enrol,  mcncjpro  Mme  0  10 

Answering  same    0  10    0 

If  private  seal  enrolling  decree,  easera     ...  0  3    9 
Searching  if  decree  enrolled  or  caveats  en- 
tered        0  10 

Part  //.-JPbbs  to  bb  collbcixd  bt  mbahs  of 

Stamps. 

In  the  Judffet*  Chambert. 

For  every  original  summons  fM*  the  pur- 
pose of  proceedings  originating  in  cham- 
bers     0    5    0 

For  every  duplicate  thereof 0    5    0 

For  every  other  summons    0    3    0 

For  every  order  diawn  up  by  the  chieif 
derk,  made  upon  applications  for  time 
to  plead,  answer,  or  demur,  for  leave  to 
amend  bills  or  claims,  or  for  enlaiging 
publication,  or  the  period  for  closing 
evidence,  or  for  production  of  docu- 
ments, or  applications  relating  to  the 

conduct  of  suits  or  matters   0    5    0 

For  every  other  order  diawn  up  by  ^e  Chief 

Clerk 10    0 

For  every  advertisement 10    0 

For  every  certificate  or  report 10     0 

For  ever^  certificate  upon  the  passing  of 
a  receiver^  and  consigneels  account,  a 
further  fee  in  respect  of  each  100/.  re- 
ceived of  0  10    0 

In  the  Matters'  Officet. 

For  every  warrant  or  summons    0    8    0 

For  every  certificate  or  report 10    0 

For  taking  the  acknowledgment  of  every 

married  woman 16    8 

For  attending  any  court  per  day  by  the 

clerk 0  14    0 

For  every  oath 0     1     6 

For  every  certificate  upon  the  passing  of 
a  receiver  and  consignee's  account,  a 
further  fee  in  respect  of  each  100/.  re- 
ceived of   0  10    0 


In  the  Iteffittrar^  Office. 

For  every  decree  or  decretal  order  on  the 
hearing  of  a  cause,  or  on  further  direc- 
tions; and  on  the  hearing  of  a  special 
case,  including  the  court  fee  and  the 
charge  for  entry    4    0    0 

For  every  order  for  transfer  or  payment  out 
of  court  of  an  amount  not  exceeding 
200/.  stock  or  cash,  or  interest  on  stock 
not  exceeding  10/.  per  annum,  and  for 
eireTj  order  on  petition  where  the  peti- 
tion Is  dismissed    0  10    0 
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For  tmotj  ordor  fbr  tmufer  or  pByment 
out  of  court  of  an  amount  exceeding 
2002.,  bat  not  exceeding  500/.  itock  or 
cath,  or  interest  on  stock  exceeding  lOL 
per  annum,  and  not  exceeding  25i.  per 
annum,  and  for  ererjr  order  on  special 
motion  not  herein  otherwise  specified...  10    0 

For  tftaj  order  on  the  hearing  of  daims, 
pleas^  demuirers,  exceptions,  or  on  peti- 
tions not  henin  otherwise  specified,  or 
on  petitions  of  appeal,  rehearing  for  in- 
junctiona^  receiTen^  and  for  writs  of  ne 
exeatrtgmo   2    0    0 

For  efery  office  oopj  of  a  petition  of  appeal 
or  reheating 10    0 

For  e?a7  order  on  petition  or  motion  of 
eomae^  including  ue  entnr  thereof 0    5    0 

For  everj  office  copy  of  a  decree  or  order  10    0 

In  the  B^port  Qfiec. 

Upon  efoty  application  fbr  a  search  0    0    6 

For  all  office  copies^  at  per  folio 0    0    4 

AjfidaviU. 

For  filing  erery  affidarit,  with  or  without 
scbeddles  or  other  papers  thereto  an- 
nexed, including  exhibits,  if  any 0    2    6 

For  the  copy  of  every  affidant,  for  eadi 
folio  0    0    4 

Upon  every  application  to  inspect  an  affi- 
davit   0    0    6 

Upon  everf  application  for  the  officer  to 
attend  with  an  affidavit  or  affidavits  at 
the  Loid  Chancellor^  or  at  any  of  the 
courts  at  Westminster  or  in  London, 
eschday    0  10    0 

Upon  every  application  for  the  d95cer  to 
cany  an  original  affidavit  to  any  aariaes, 
for  each  day,  bendes  reasonable  expenses 
ofofficer   10    0 

For  every  deponent,  affirmant,  or  declarant 
to  an  idSdavit,  affirmation,  or  declaration 
swoni,  affirmed,  or  declared  in  London, 
er  within  ten  miles  of  Lincoln's  Inn  Hall  0     16 

Upon  any  application  for  the  officer  to 
attend  an  invalid,  including  the  attend- 
ance    0  10    0 

In  (Ke  Exomwnerff  Qfice. 

For  filing  interroi^atories 0    7    0 

For  all  office  copies^  per  folio 0    0    4 

Fcr  eve^  witness  sworn  and  examined, 

incfaiding  oath,  for  each  hour 0    5    0 

For  every  witness  sworn  and  examined 
abroad  (besides  coach  hire  and  reason- 
able expenses) 1     7    0 

If  more  than  five  miles  from  the  examiners* 

office,  for  the  first  day 2  15    0 

For  every  other  day 2    2    0 

For  attending  the  Lord  Chancellor  or  Uie 

Master  of  the  Bolls  with  record,  per  day  0  10    0 
For  attending  any  Master  at  his  office    ...  0  10    0 
For  attwiding  with  record  in  any  other 
oooit  or  place  in  London  or  Westmin- 
ster, per  day 10    0 


£.    9.    d. 

If  in  the  country,  per  day,  besides  reason- 
able expenses   2    0    0 

Upon  every  application  to  inspect  deposi- 
tions, including  the  inspection 0    3    0 

Upon  ever^  application  to  examine  copies 
of  depositions^  with  record  to  prove  on 
trial  at  law    0    5    0 

Upon  every  application  to  sewch  book  for 
causes^  including  search  0    10 

Upon  every  applioUion  to  search  book  for 
depositions,  including  search   0    10 

N.B.— These  fees  will  shortly  cease  to  be  pay- 
able when  the  new  system  comes  into 
operation. 

In  (he  Record  and  Writ  OUrki'  Qfce. 

For  all  office  copicB,  per  folio 0    0    4 

Filing  every  bill  or  information   10    0 

For  filing  every  daim  0    6     0 

For  filing  every  spedal  case    10    0 

Upon  entering  every  appearance  if  not 
more  than  ihree  defondants 0    7    0 

If  more  than  three  and  not  exceeding  six 
defondanti 0  14    0 

And  the  same  proportionrfor  every  number 
of  defendants. 

For  sealing  an  attachment  or  distringas,  for 
not  appearing  or  answering 0    8    0 

For  every  certificate 0    4    0 

For  every  copy  of  a  bill  or  claim  to  be 
served    0    5    0 

For  every  writ  of  summons,  distringas^  or 
subpema    0    5    0 

For  filing  and  entering  duplicate  of  every 
Judged  summons 0    5    0 

For  stamping  every  copy  thereof    0    5    0 

For  sealing  every  other  writ     10    0 

For  every   oath,  affirmation,  declaration, 

or  attestation  upon  honour   0    16 

For  examining  every  copy,  or  part  of  a 
copy  of  a  set  of  interrY)gatories,  and 
marking  same  as  an  office  copy  0    5    0 

Upon  every  application  for  a  search  for  a 
record,  and  for  searching     0    2     0 

Upon  every  application  to  mspect  a  record, 
and  for  inspecting  the  same      0    5    0 

Upon  every  application  to  inspect  exhibits, 
if  occupied  not  more  than  one  hour    ...  0    5    0 

If  more  than  one  hour,  |)0r  (iiem    0  10    0 

Upon  every  application  for  the  officer's 
attendance  in  courts  of  law  per  diem, 
and  for  his  attendance,  besides  reason- 
able expenses  of  the  office   10    0 

Upon  every  application  for  the  officer*^ 
attendance  in  a  court  of  equity,  jxBrcItem  0  10    0 

For  examining  and  signing  enrolments  of 
decrees  and  orders    8    0    0 

For  filing  caveat  against  claim  to  revive,  or 
against  decree  or  order  or  enrolment  ...  0    5    0 

For  filing  supplemental  statement  or  state- 
ment for  revivor    0  10    0 

For  office  copies  of  depositions  taken 
before  examiner,  at  per  folio    0    0    4 
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In  the  Taxing  MaHen'  Qfiee, 

£.    9.    d. 

For  eyezy  warrant  or  summons,  but  not 
more  than  one  order  or  summons  is  to 
be  issued  on  one  bill,  or  set  of  bills,  unless 
the  Taxing  Master  shall  think  it  neces- 
saiy  to  issue  a  new  warrant  or  summons  0    8    0 

On  signing  everj  report  and  certificate    ...10    0 

Upon  the  Master's  certificate  of  trerj  bill 
of  costs,  as  taxed,  where  the  amount 
shall  not  exceed  20/.    0  10    0 

Upon  eyeiy  additional  20/.  or  ftactional 
part  thereof,  a  further  fee  of    0  10    0 

For  every  oath,  affirmation,  or  attestation 
upon  honour 0    1    6 

In  tU  Lord  ChanoeUof'i  Principal  Secretaries  Office. 

On  allattendable  petitions,  appeals^  rehear- 
ing and  letters  misBiTe 10    0 

On  i2l  non-attendable  petitions  0  10    0 

On  a  matter  of  course  order,  on  a  petition 
ofright  0  10    0 

On  an  order  for  a  commission  on  a  petition 
ofright  10    0 


Intke  Office  f^  ike  Secretary  at  the  RoUi. 


£.  4.   d. 


On  eveiy  petition  set  down  for  hearing,  to 

include  the  fee  on  hearing   10    0 

On  the  petition  for  every  orier  of  course      0 
On  the  admission  of  every  solicitor 1 


7 
17 


0 
0 


The  Sboond  Schxdulb  to  which  the  foregoing 
Order  refers: — 


In  the  Office  of  the  Acoountamt  General. 

1.  For  preparing  English  powerof  attorney 

with  affidavit,  exclusive  of  stamp  duty  0    3 

2.  For  nzeparing  foreign  powerof  attorney 

witnout  affidavit   0  8 

8.  For  special  power  of  attorney 0  5 

4.  For  copies  of  accounts,  debtor  and  cre- 
ditor's side,  per  folio,  as  to  be  ex- 
plained by  General  Order   0  0 

6,  Upon  every  application  for  a  search  ...  0  5 

(Signed)  ST.  LEONARDS^  C. 


6 

0 
0 


8 
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MICHAELMAS  TERM,  15  VICTORIiE. 


L.C.        ^ 
1851.         f 

Jao.18,21,22;  ^ 
Nov.  5. 


y 


MILLER  V.  HUDDLE8T0NE. 


WiU — Construction — Legacies  and  An- 
Muiii»^Prioriiy, 

A  testator  gave  all  his  property  to  trustees 
t»  trnst  to  pay  his  debts  and  funeral  and 
testamentary  expenses,  and  to  invest  the 
residue  in  the  funds,  and  out  of  the  interest 
and  dividends  to  pay  certain  annuities  to  his 
daughter  and  other  persons,  and  after  pay- 
fMnt  thereof  to  pay  the  remainder  of  the 
interest  and  dividends  to  his  wife  for  life : 
snd  after  her  decease,  in  case  his  daughter 
thoM  have  no  child,  to  pay  to  his  daughter 
a  fnriher  annuity  during  her  Ufe ;  but  if 
his  daughter  should  have  a  child  living  at 
^  dnease  of  his  wife,  or  bom  afters 
wards,  her  annuities  should  cease,  and  his 
trustees  were  to  raise  20,000/.  out  of  his 
trust  estate,  and  hold  it  in  trust  for  his 
daughter  for  Ufe,  and  after  her  death  for 
her  children;  and  if  the  children  should 
die  under  twenty-one,  that  it  should  sink 
into  his  residuary  estate  thereinafter  dis- 
foted  of;  and  he  further  directed  that 
after  the  decease  of  his  wife,  his  trustees 
should  pay  the  sum  of  5, OWL,  part  of  his 
residuary  estate,  to  such  person  as  his  wife 
Should  appoint  by  will,  and  he  gave  his  wife 
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power  to  dispose  of  1,000/.  either  by  gift  in 
her  lifetime  or  by  wUl  to  her  three  co-trustees* 
The  estate  was  insufficient  to  pay  the  annuities 
and  sums  of  5,0001.  and  1,000/.  in  full :— - 
Held,  reversing  the  decision  of  the  Court 
below,  that  the  annuities  and  legacies  must 
abate  proportionably,  and  that  the  annuitants 
were  not  entitled  to  have  their  annuities 
made  up  out  of  the  corpus  of  the  estate* 

The  will  of  Thomas  Gieswick,  dated 
the  5th  of  December  1834,  after  a  bequest 
to  his  wife>  Sarah  Creswick,  of  his  house- 
hold furniture,  &c.  and  of  the  sum  of 
1,000/.  to  be  paid  to  her  immediately  after 
his  decease,  was  as  follows :— "  I  give, 
devise  and  bequeath  to  the  said  Sarah 
Creswick  and  to  my  nephews,  T.  C.  Hud- 
dlestone,  W.  Jackson  and  P.  Jackson,  all 
my  fireehold,  copyhold  aud  leasehold  mes- 
suages, lands,  tenements  and  heredita- 
ments whatsoever  and  wheresoever,  and  all 
the  rest  and  residue  of  my  goods,  chattels^ 
stock  in  trade,  monies,  securities,  securities 
for  money,  money  in  the  public  stocks  or 
funds,  debts,  effects  and  personal  estate 
whatsoever  and  wheresoever,  to  hold  the 
same  to  the  said  Sarah  Creswick,  T.  C. 
Huddlestone,  W.  Jackson  and  P.  Jack- 
son, their  heirs,  executors,  administra- 
tors or  assigns,  upon  trust  that  the  said 
Sarah    Creswick,    T.    C.    Huddlestone, 
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W.  Jackson  and  P.  Jackson  or  the  sur- 
vivors or  survivor  of  them,  &c.,  do  and 
shall,  with  all  convenient  speed  after  my 
death,  sell  and  dispose  of  my  freehold, 
copyhold  and  leasehold  messuages,  lands, 
tenements  and  hereditaments,  stock  in 
trade  and  other  parts  of  my  said  personal 
estate,  and  collect  and  get  in  all  my  out- 
standing dehts,  and  convert  the  whole  of 
my  said  trust  estate,  except  monies  in  the 
public  or  government  stocks  or  funds,  into 
ready  money,  and  stand  possessed  of  the 
money  arising  from  9uch  sale  and  collec- 
tion as  aforesaid,  upon  trust  to  pay  all  my 
just  debts,  funeral  and  testamentary  ex- 
penses ;  and,  after  such  payment,  upon 
trust  to  invest  the  residue  of  the  said  money 
arising  from  such  sale  and  collection  in 
their  own  names,  or  in  the  names  or  name 
of  the  survivors  or  survivor  of  them,  on 
government  stocks,  funds  and  securities, 
and  stand  possessed  of  the  stocks,  funds 
and  securities  whereon  the  same  shall  be 
invested,  upon  trust,  out  of  the  interest 
or  dividends  arising  therefrom,  and  other 
income  arising  from  my  said  trust  estate, 
to  pay  unto  my  daughter-  Mary  Ann 
Miller,  one  annuity  or  yearly  sum  of  5002. 
during  her  life,  without  any  deduction  for 
legacy  duty  or  other  deductions  whatso- 
ever, by  equal  half-yearly  payments,  to 
and  for  her  own  proper  use  and  benefit, 
and  with  which  her  said  present  or  any 
future  husband,  with  whom  she  may  here- 
after intermarry,  shall  not  intermeddle  or 
have  anything  to  do,  &c.,  and  her  receipt, 
although  covert,  shall  be  the  only  good 
and  sufficient  discharge  to  my  said  trustees, 
from  dme  to  time,  for  such  annuity :  and 
upon  further  trust,  out  of  the  said  interest 
or  dividends,  to  pay  unto  my  brother, 
William  Creswick,  one  annuity  or  yearly 
sum  of  1002.  without  any  deduction  for 
legacy  duty,  or  any  other  deduction  what- 
soever, during  his  life ;  and  from  and  after 
the  decease  of  my  said  brother,  upon  trust 
to  pay  to  my  nephew,  Thomas  Creswick, 
the  blind  son  of  my  said  brother,  one 
annuity  of  502.  during  his  life,  without 
any  deduction  for  legacy  duty  or  any  de- 
duction whatsoever;  and,  after  payment 
of  the  said  several  annuities,  upon  trust  to 
pay  the  remainder  of  the  interest  or  divi- 
dends arising  from  such  investment,  and 
the  rents  and  profits  of  any  part  of  oiy 


said  freehold,  copyhold  or  leasehold  here- 
ditaments, which  shall  be  unsold,  and  let 
on  lease  as  hereinafter  provided,  and  the 
interest  of  any  money  which  shall  be  lent 
upon  security  as  hereinafter  mentioned 
unto  my  said  wife,  Sarah  Creswick, 
or  permit  and  suffer  her  to  receive 
the  same  during  her  life,  and  also  the  said 
annuities,  in  case  any  or  either  of  them 
shall  cease  to  be  longer  payable  to  the  said 
annuitants,  any  or  either  of  them,  in  her 
lifetime,  to  and  for  her  own  proper  use  and 
benefit :  and,  after  the  decease  of  my  said 
wife,  and  during  the  lifetime  of  my  said 
daughter,  Mary  Ann  Miller,  and  if  she, 
the  said  Mary  Ann  Miller,  shall  have  no 
child  or  children  living  at  the  time  of  the 
decease  of  my  said  wife,  upon  trust  to  pay 
to  the  said  Mary  Ann  Miller  a  further 
annuity  of  5002.  during  her  life,  to  and  for 
her  own  sole  and  separate  use,  in  the  same 
manner  and  with  the  same  restriction  on  her 
present  or  any  future  husband  as  is  herein- 
before contained  respecting  the  first  men- 
tioned annuity  of  5002.  payable  to  her ;  but 
if  my  said  daughter  shall  have  any  child  or 
child/en,  living  at  the  time  of  the  decease 
of  my  said  wife,  by  her  said  present  or 
any  future  husband,  or  if  my  said  daughter 
shall  have  any  child  or  children  at  any 
time  after  the  decease  of  my  said  wife, 
then,  from  and  after  the  birth  of  such  child 
or  children,  the  said  two  several  annuities 
of  5002.  each  shall  cease  and  be  no  longer 
paid  or  payable  to  my  said  daughter,  but 
I  will  and  direct  that  the  said  T.  C.  Hud- 
dlestone,  W.  Jackson  and  P.  Jackson,  or 
the  trustees  or  trustee  for  the  time  being, 
shall  by  the  sale  of  so  much  of  the  stocks, 
funds  or  securities  upon  which  my  said 
trust  estate  shall  tlien  be  invested,  as  will 
be  sufficient,  raise  the  sum  of  20,0002., 
and,  after  the  same  shall  be  raised  as  afore- 
said, upon  trust  forthwith  to  invest  the 
same  in  some  or  one  of  the  public  or 
government  stocks  or  funds,  in  their  own 
names,  or  in  the  names  or  in  the  name  of 
the  trustees  or  trustee  for  the  time  being, 
and  after  such  investment  shall  stand  pos- 
sessed of  such  stocks,  funds  or  securities, 
upon  trust  to  pay  the  interest  or  dividends 
arising  therefrom  unto  my  said  daughter, 
Mary  Ann  Miller,  during  her  life,  to  and 
for  her  own  sole  and  separate  use,  and  with 
the  like  restrictions  respecting  her  said 
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present  or  any  future  husband  as  are  here- 
inbefore mentioned  and  expressed  concern- 
ing the  said  annuities  to  be  paid  to  her  for 
life,  in  case  she  my  said  daughter  shall 
have  no  child  or  children ;  and  from  and 
after   the   decease   of  my  said  daughter, 
upon  trust  for  all  and  every  the  children  of 
my  said  daughter,  Mary  Ann  Miller,  if 
more  than   one,   to  be  divided  between 
them,  share  and  share  alike,  at  their  re- 
spective ages  of  twenty-one  years ;    and 
in  case  there  shall  be  but  one  child  of  my 
said  daughter  who  shall  live  to  attain  the 
age  of  twenty-one  years,  then  upon  trust 
for  such  only  child,  &c. ;  and  in  case  all 
my  said  daughter's  children  shall  happen 
to  die  before  they  shall  attain  the  age  of 
twenty-one  years,  I  will  and  direct  that 
the  said  20,0002. ,  or  the  stocks,  funds  or 
securities  upon  which  the  same  shall  be  in- 
vested, shall  sink  into  and  become  part  of 
my  residuary  estate  hereinafter  disposed  of; 
and  upon  farther  trust  that  the  said  T.  C. 
Hnddlestone,  W.  Jackson  and  P.  Jackson, 
or  the  trustees  or  trustee  for  the  time  being, 
do  and  shall  after  the  decease  of  my  said 
wife,  pay  the  sum  of  5,0002.,  part  of  my 
residuary  estate,  unto  such  person  or  per- 
sons, in  such  parts  and  proportions  and  at 
sneh  time  and  times  as  my  said  wife,  Sarah 
Cieswick,  shall  by  her  last  wUl  and  testa- 
ment appoint  in  writing,   give  and  be- 
queath, or  direct  and  appoint  the  same  to 
be  paid  unto ;  and,  subject  to  the  trusts  of 
this  my  will,  I  give  and  bequeath  the  resi- 
due of  my  trust  estate   unto    my  said 
nephews,  T.  C.  Hnddlestone,  W.  Jackson 
and  P.  Jackson,   and  my  nieces   Emma 
Hnddlestone,  Ann  G.  Jackson,  and  Sarah 
M.  Jackson,  equally  to  be  divided  between 
them,  share  and  share  alike,  when^and  as 
Ae  same  or  any  part  thereof  shall  become 
divisible  by  the  deaths  of  the  said  annui- 
tants or  otherwise  ;  it  being  my  will  that 
afUr  the  payment  of  the   said   sum    of 
5,0002.,  of  which  my  said  wife  is  to  have 
the  disposal  by  her  will  as  aforesaid,  the 
said  1,0002.  of  which  she  is  to  have  the 
disposal  either  by  gift  in  her  lifetime  or  by 
her  will  to  my  said  trustees,  T.  C.  Hnd- 
dlestone, W.  Jackson  and  P.  Jackson,  or 
snch  part  thereof  as  she  shall  so  dispose  of 
by  her  said  will,  and  reserving  sufficient 
of  my  said  trust  estate  to  raise  and  pay 
the  said  annuities  given  to  my  said  daugh- 


ter, or  the  said  20,0002.  directed  to  be  held 
for  her,  and  her  children  or  child  in  the 
event  of  her  having  any  children  or  child, 
at  any  time  hereafter,  and  the  said  annuity 
of  1002.  given  to  my  said  brother  William 
Creswick  for  life,  and  after  his  decease  of 
the  annuity  of  502.  given  to  his  son  Thomas 
Creswick  during  his  life,  my  said  residuary 
estate  may  be  divided  between  my  said 
residuary  legatees  at  any  time  after  the 
decease  of  my  said  wife,  as  they,  the  said 
T.  C.  Huddlestone,  W.  Jackson  and  P. 
Jackson,  or  the  trustees  or  trustee  for  the 
time  being,  shall  think  proper.  And  as 
it  is  my  wish  to  spare  my  said  wife  all 
the  care  and  trouble  possible  in  the  ma- 
nagement of  my  affairs,  I  have  appointed 
my  said  three  nephews  to  be  executors 
and  trustees  with  her,  hoping  and  expect- 
ing they  will  be  active  and  render  every 
assistance  in  their  power  for  the  settling 
and  arranging  my  affairs.  And  to  enable 
my  said  wife  to  make  them  some  compen- 
sation out  of  my  said  trust  estate  for  such 
care  and  trouble,  I  do  hereby  will  and 
direct  that  my  said  wife  shall  have  power 
to  dispose  of  1,0002.,  part  of  my  said  trust 
estate,  or  such  part  or  parts  thereof,  either 
by  gift  in  her  lifetime,  or  bequests  by  her 
will,  to  her  said  three  co- trustees,  T.  C. 
Hnddlestone,  W.  Jackson  and  P.  Jackson, 
in  such  proportions  as  she,  my  said  wife, 
shall  think  fit ;  and  my  said  trustees  are 
by  this  my  will  directed  and  empowered 
to  pay  and  dispose  of  the  said  1,0002.,  or 
such  part  or  parts  thereof  as  my  said  wife 
shall  direct,  either  in  her  lifetime  or  after 
her  decease,  to  the  said  T.  C.  Huddle- 
stone,  W.  Jackson  and  P.  Jackson,  or  any 
or  either  of  them." 

The  testator  died  in  September  1840, 
and  his  widow  retained  her  legacy  of 
1,0002»,  and  made  valid  appointments  of 
the  5,0002.,  and  of  8002.  part  of  the  1 ,0002. 
which  she  had  power  to  dispose  of  under 
the  will.  The  testator's  daughter,  Mary 
Ann  Miller,  the  plaintiff  in  the  cause, 
never  had  a  child;  and,  at  the  time  of 
filing  the  bill,  arrears  to  the  amount  of 
4,5672.  were  due  to  her  in  respect  of  her 
two  annuities  of  5002.  each ;  and  the  sums 
of  5,0002.  and  8002.  remained  unpaid. 
The  assets  being  insufficient  to  pay  the 
legacies  and  annuities  in  full,  the  question 
raised  on  the  cause  coming  on  for  further 
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directions  wa8»  whether  the  annuities  and 
legacies  ought  to  abate  proportionably ; 
or  whether  die  annuities  ought  to  be  paid 
in  priority,  and,  if  necessary,  out  of  the 
corpus  of  the  estate. 

The  Vice  Chancellor  of  England  held 
that  the  two  annuities  of  500/.  each  given 
to  the  testator's  daughter,  and  the  annui- 
ties of  lOOl.  and  50/.  given  to  the  brother 
and  nephew,  had  priority;  and  that  the 
arrears,  if  necessary,  ought  to  be  paid  out  of 
the  corpus  of  the  estate ;  and  that  the  sum 
of  800/.,  part  of  the  sum  of  1,000/.,  ought 
to  be  paid  in  the  next  place  in  priority  to 
the  legacy  or  sum  of  5,000/. 

The  executors  and  the  persons  entitled 
to  the  legacy  of  5,000/.  appealed  against 
this  decree. 

Mr,  Lloyd  and  Mr.  Sekoyn  appeared  for 
the  appellants ;  and-^ 

Mr.  RoU  and  Mr.  HetheringUmf  in  sup- 
port of  the  decree. 

The  following  cases  were  cited  : — 

SeoU  T.  Saknond,  1  Myl.  &  K.  363. 
The  Attorney  Genered  v.  Poulden,  S 

Hare,  555. 
Foster  v.  SmUh,  2  You.  &  Coll.  C.C. 

193 ;  s.  c.  upon  appeal,  1  Phil.  629 ; 

s.  c.  15  Law  J.  Rep.  (n.s.)  Chanc. 

183. 
Boyd  v.  Buckle,  10  Sim.  595. 
Darhon  v.  Richards,  14  Ibid.  537 ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  344. 
Leaerofi  ▼.  Maynard,  1  Yes.  jun.  279. 
Crowder  v.  Clowes,  2  Ibid.  449. 
BeesUm  v.  Booth,  4  Madd.  161. 
Thwaites  ▼.  Foreman,  1  Coll.  409 ;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  397. 
Innes  y.  Mitchell,  1  Phil.  710;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  415. 
Allan  T.  Backhouse,  2  Yes.  &  B.  65. 
Lewin  v.  Lewin,  2  Yes.  sen.  415. 
Brown  t.  Brown,  1  Keen,  275. 
Creed  v.  Creed,  11  CI.  &  F.  491. 
Wroughton  y.  Colqu?ioun,  1  De  Gex  & 

Sm.  357 ;  s.  c.  16  Law  J.  Rep.  (n.s.) 

Chanc.  70. 
Heneage  v.  Lord  Andover,  3  You.  &  J. 

360. 

Noy.  5, 1851. — The  Lord  Chancellor. 
—This  is  an  appeal  from  an  order  of  the 
Yice  Chancellor  of  England,  made  on  the 


2nd  of  August  1849,  by  which  it  was  de- 
clared that  certain  annuities  bequeathed  by 
the  will  of  Thomas  Creswick  were  entitled 
to  priority  over  the  legacies  given  by  his 
said  will,  and  payment  of  certain  arrears  due 
in  respect  of  such  annuities  was  directed  to 
be  made  out  of  the  corpus  af  the  estate* 
Thomas  Creswick  by  his  will,  dated  in  1834, 
bequeathed,  &c. — [His  Lordship  here  stated 
the  will  and  the  facts  of  the  case.] — ^The 
estate  being  deficient,  two  questions  arise 
on  the  will :  first,  whether  the  annuities 
bequeathed  thereby  to  his  daughter  and 
brother  and  nephew  have  any  priority  over 
the  legacy  of  5,000/.  and  the  second  legacy 
of  1,000/.,  of  which  the  wife  was  to  have 
the  power  of  disposing,  or  whether  those 
annuities  must  abate  respectively.  Second, 
whether  so  much  <^  those  annuities  as  the 
income  of  the  estate  is  insufficient  to  pay 
is  chargeable  upon  the  corpus  ?  With  re- 
gard to  the  first  question,  I  am  of  opinion 
that  the  annuities  had  no  priority. 

The  rule  is,  that  in  case  of  a  deficiency 
all  the  annuities  and  legacies  abate  rate- 
ably.  This  rule  is,  indeed,  subject  to  ex- 
ceptions, for  there  are  cases  in  which  some 
annuities  or  legacies  are  to  be  paid  in 
priority  to  others.  But  it  is  settled  that 
the  onus  lies  on  the  party,  seeking  priority, 
to  make  out  that  such  priority  was  in- 
tended by  the  testator ;  and  the  proof  of 
this  must  be  clear  and  conclusive.  The 
reason  is  that  a  testator,  in  the  absence  of 
dear  and  conclusive  proof,  must  be  deemed 
to  have  considered,  that  his  estate  would 
be  sufficient,  and  consequently  not  to  have 
thought  it  necessary  to  provide  against  a 
deficiency,  by  giving  a  priority,  in  case  of 
a  deficiency,  to  some  of  the  objects  of  his 
bounty.  It  is  true  that  the  testator  does 
in  many  cases,  contemplate  the  possibility 
of  a  deficiency,  and  provides  against  it ; 
but  I  think  it  may  be  safely  affirmed,  that, 
in  the  absence  of  all  indication  to  the  con- 
trary, it  is  generally  to  be  assumed,  that 
the  testator  considers  that  his  estate  may 
be  sufficient  to  answer  the  purposes  to 
which  he  has  devoted  it,  and  consequently 
makes  no  provision  against  a  deficiency ; 
and  such  being  the  general  rule,  the  Court 
would  not  be  right  in  saying,  without  clear 
and  conclusive  reason,  that  he  intended  to 
provide  against  an  event,  which  in  general 
it  is  not  to  be  supposed  that  he  ever  con- 
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templated.      In  Brown  v.  Browne  Lord 
Langdale   observes,  ''The  onus  is  upon 
those  who  contend  for  a  priority  to  shew  that 
the  testator  meant  to  give  a  preference  to 
a  particular  legatee;'*  and  in  Thtcaites  v. 
Foreman^  Vice  Chancellor  Knight  Bruce 
makes  these  observations : — **Primd  facie 
all  bequests  stand  on  an  equal  footing,  and 
it  lies  upon  those  who  assert  the  contrary 
to  prove  it.     It  is  not  sufficient  that  the 
words  of  the  will  should  leave  the  question 
in  doubt.  They  must  positively  and  clearly 
establish  that  it  was  the  intention  of  the 
testator  that  the  bequests  should  not  stand 
upon  an  equal  footing.   Now,  in  consider- 
ing whether  such  was  the  intention  of  this 
testator,  we  must  recollect  that  words  that 
aie  merely  introductory  cannot  generally 
by  themselves  be  held  to  direct  any  order 
of  payment ;  we  should  also  bear  in  mind 
an  opposite  observation  of  Sir  John  Leach, 
(I  think  contained  in  ^ee^tonv.  Booth,)  that 
unless  the  testator  tells  you  himself  that 
he  believes  his  assets  to  be  insufficient, 
yott  must  attribute  to  him  the  notion  that 
he  has  assets  sufficient  to  satisfy  all  the 
bequests  that  he  makes,  and  if  you  attri- 
bute that  notion  to  him,  you  cannot  well 
infer  that  he  intended  to  make  provision 
for  an  order  of  payment  applicable  only 
to  the  case  of  the  assets  being  insufficient." 
Now,  to  apply  these  principles  to  the  pre- 
sent case,  I  conceive  that  the  annuitants 
have  failed  in  adducing  clear  and  conclu- 
nve  proofs  of  an  intended  priority.     It 
seems  to  me  to  be  so  plain  that  no  such 
proof  has  been  or  can  be  furnished  from  the 
language  of  this  will,  that  it  appears  quite 
unnecessary   to  comment    on    particular 
points  of  it,  although  there  are  expressions 
which  furnish  matter  of  argument  in  favour 
of  priority,  but  which  are  much  too  am- 
biguous to  be  relied  on,  in  support  of  a 
preference,  which  for  the  reasons  I  have 
mentioned,   is    antecedently    improbable, 
when  those  ambiguous  expressions  can  be 
fiiUy  satisfied  by  another  and  more  pro- 
bable construction.    If  the  words  in  Bees^ 
Um  V.  Booth  and  Thwaites  v.  Foreman  did 
not  import  a  priority,  much  less  can  the 
words  used  in  the  will.    The  words  *'  after 
payment,"  may  merely  refer  to  the  order 
of  payment  to  be  made  on  the  supposition 
that  there  was  a  sufficiency  of  assets  to 
pay  all  the  legacies,  and  do  not  necessarily 


or  clearly  import  a  preference  in  the  event 
of  a  deficiency  of  assets  ;  they  are  merely 
introductory  to  what  follows,  importing 
no  more  than  would  have  been  implied 
without  them.  And  I  may  add,  that  the 
order  in  which  the  different  bequests  stand 
in  the  first  part  of  the  will,  even  if  it  were 
material,  is  altered  when  they  are  all  re- 
ferred to  in  a  subsequent  part  of  the  will. 
As  to  the  cases  in  which  a  priority  has 
been  allowed,  I  may  observe  that  Brown 
V.  Brown  was  a  perfectly  clear  case  of 
priority,  insomuch  that,  as  observed  by 
Lord  Langdale,  there  would  have  been  no 
way  in  which  effect  could  have  been  given 
to  the  words  used  by  the  testator  but  by 
giving  a  priority  to  the  second  legatee. 
In  Boyd  v.  Buckle,  the  circumstances  and 
language  were  so  different,  and  the  judg- 
ment so  short  and  so  entirely  limited  in 
its  application  to  the  particular  words 
there  used,  that  it  can  afford  no  assistance 
in  the  decision  of  the  present  case.  There 
is  only  one  case  calculated  to  suggest  any 
doubt;  I  allude  to  Lewin  v.  Lewin.  There 
a  testator  gave  an  annuity  of  1202.  to  his 
wife  for  life,and  directed  his  executors  to  pur- 
chase, if  they  could,  the  said  annuity  of  120/. 
in  government  securities,  of  ninety-nine 
years  or  some  other  longer  term,  or  if  they 
could  not  do  that,  to  purchase  lands  of  200/. 
a-year  value,  to  be  settled  in  such  a  way  that 
the  said  annuity  should  be  to  his  wife  free 
from  taxes,  with  remainders  over.  He  also 
directed,  that  if  he  should  have  any  child 
living  at  his  death,  his  executors  should  out 
of  the  profits  of  the  residue  of  his  estate  pay 
to  his  wife  30/.  per  annum  for  the  mainte- 
nance of  such  child,  and  he  gave  legacies 
to  some  collateral  relations  and  friends; 
and  all  the  residue  of  his  estate  he  directed 
to  be  put  out  to  the  best  advantage  for  his 
children  at  his  death ;  and  Lord  Hardwicke 
held  that  the  annuity  should  not  abate. 
He  remarked  **  This  is  a  very  strong  case 
to  shew  that  this  annuity  and  the  fund  for 
it,  was  intended  by  the  testator  to  be  pre- 
ferred to  all  the  other  legacies  in  the  will. 
It  is  not  suggested  that  either  the  wife 
or  children  have  any  other  provision,  and 
when  a  man  is  so  situated  as  he  was,  and 
(as  appears  from  other  words  in  the  will,) 
having  a  prospect  of  more  children,  and  no 
provision,  by  settlement  or  otherwise,  under 
which  his  wife  or  children  could  claim,  it 
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was  natural  for  him,  in  making  a  disposition 
of  his  estate,  so  to  give  it  that  their  pro- 
vision should  he  in  the  first  place,  and  not 
to  ahide  hj  the  contingency  of  his  estate 
producing  more  or  less  at  the  time  of  his 
death,  and  of  sharing  in  proportion  with 
others,  strangers  in  hlood,  though  friends 
to  him  or  collateral  relations,  to  whom  he 
had  given  legacies ;  it  was  natural  he  should 
not  intend  they  should  abide  by  that 
event,  though  that  is  the  genersQ  rule 
of  law."  **  It  is  said  there  are  cases  wherein 
the  Court  has  gone  a  great  way  to  level 
legatees  and  make  them  abate  in  proportion, 
as  in  Brown  v.  Allen  ( 1 ).  I  do  not  remember 
the  state  of  that  case  ;  and  there  may  be 
a  difference  in  the  state  of  it ;  for  if  the 
testator  says  '  imprimis,'  or  *  in  the  first 
place  I  give  such  a  legacy,'  that  amounts 
only  to  the  order  in  which  he  expresses  his 
gifts  in  the  will ;  to  nothing  more.  But 
if  he  had  said  'to  be  paid  in  the  first 
place,'  and  it  had  been  in  that  case  a  pro- 
vision for  a  wife,  I  should  have  doubted 
of  that  determination,  and  should  have 
inclined  to  think  it  was  a  declaration  of 
his  intent  that  that  provision  for  his  wife 
should  come  out  of  the  personal  estate, 
and  be  paid  in  the  first  place,  because 
there  is  ground  for  that  from  the  preference 
to  a  wife  and  children  unprovided  for.  If, 
indeed,  in  that  will  they  all  stood  in  equal 
degree,  it  was  sufiicient  ground  for  the 
Court  not  to  presume  a  preference ;  but  if 
it  was  a  provision  for  a  wife  or  child,  un- 
provided, that  is  different." 

The  question  in  the  present  case  is  be- 
tween a  brother  and  a  child  on  the  one 
hand,  and  the  appointees  of  the  wife,  who 
are  the  nieces  of  the  testator,  on  the  other. 
But  it  is  plain  from  the  words  which  I 
have  quoted,  that  Lord  Hardwicke  re- 
garded the  circumstance  of  mere  relation- 
ship, where  viewed  as  a  reason  for  priority, 
as  not  being  itself  a  sufficient  ground,  but 
as  constituting  an  auxiliary  reason  for 
allowing  such  priority,  where  the  words 
used  in  the  will  favour  the  notion  of  a 
priority  to  a  sufficient  degree.  I  do  not 
think,  however,  that  the  words  used  in 
this  will  are  sufficient  to  establish  a  pre- 
ference, even  in  conjunction  with  the  cir- 

(1)  1  Vera.  81. 


cumstances  of  filial  relationship;  but  I 
confess  I  do  not  attach  much  weight  to  that 
circumstance.  And  in  Blower  v.  MtDrrei  (2) 
Lord  Hardwicke  speaks  of  that  circum- 
stance in  terms  which  seem  to  shew,  that 
subsequently  to  the  adjudication  of  the 
question  in  Lewin  v,  Lewin,  he  had  some- 
what altered  his  views  as  to  the  degree  of 
consideration  which  was  due  to  the  circum- 
stance of  filial  relationship  in  the  deter- 
mination of  questions  of  priority ;  for,  in 
the  case  of  Blower  v.  Morret,  he  speaks  of 
the  fact  of  near  relationship  in  these  very 
qualified  terms :  **  There  is,  to  be  sure, 
some  colour  and  reason  that  a  man,  giving 
a  legacy  or  provision  for  his  wife,  may 
have  an  intent  to  prefer  her,  because  it 
is  a  duty  he  owes  to  nature ;  and  so  of 
children ;  whereas  the  others  are  out  of  mere 
voluntary  bounty  or  favour."  And  in  the 
same  case  he  said  that  the  governing  reason 
in  Lewin  v.  Lewin  was  that  the  -testator 
had  constituted  two  residues  of  his  estate ; 
the  first  to  be  computed  after  taking  out 
the  money  for  the  purchase  of  the  annuity 
to  his  wife ;  the  other  to  be  computed  after 
taking  out  the  money  left  to  the  pecuniary 
legatees. 

If  we  must  speculate  on  the  presumable 
intention  of  the  testator,  I  do  not  consider 
it  by  any  means  clear  that  the  testator 
must  be  presumed  to  have  intended  a  pre- 
ference of  his  child,  which  might  operate 
to  the  exclusion  of  others,  for  whom  be 
had  manifested  an  intention  to  make  some 
provision.  If  the  testator  has  thought  fit 
to  provide  for  other  persons  besides  his 
children  and  his  wife, — ^if  he  has  not  made 
them  the  exclusive  objects  of  his  bounty, 
in  the  case  of  the  property  being  sufficient, 
he  might  never  have  intended  them  to  be 
the  exclusive  objects  of  that  bounty,  even 
in  the  event  of  a  deficiency.  He  may 
have  intended  that  the  others  should  share 
with  them  in  the  latter  case  as  well  as  in 
the  former,  and  in  the  same  proportion. 
And  I  can  imagine  many  cases  in  which  to 
give  priority  on  the  ground  of  propinquity 
would  be  to  do  what,  in  all  probability, 
would  be  most  foreign  to  the  intention  of 
a  testator.  Take,  for  example,  the  com- 
mon instance  of  a  legacy,  of  a  large  sum  to 
a  child,  and  another  legacy  of  a  smaller 

(2)  2  Ves.  ten.  421. 
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sum  to  an  aged  relation,  or  another  legacy 
of  a  still  smaller  sum  to  a  friend  in  poverty 
or  to  an  old  servant.  By  giving  priority 
to  the  child's  legacy,  the  other  might  lose 
ius  or  her  legacy  altogether,  and  yet  in 
most  cases  this  would  he  utterly  repugnant 
to  what  it  may  fiedrly  he  presumed  the 
testator  would  have  intended,  had  he  known 
that  there  would  have  heen  a  deficiency  of 
assets.  Where  the  words  are  amhiguous, 
I  certainly  think  it  is  allowable  to  consider 
irhat  is  ike  presumahle  intention  of  the 
testator,  not,  indeed,  what  the  testator 
would  have  intended  had  he  known  that 
there  would  be  a  deficiency  of  assets,  but 
vhat  it  may  fairly  be  presumed  he  did 
iDtend  to  accomplish  by  the  words  used  in 
the  will.  But,  for  the  reasons  which  I  have 
given,  it  cannot  be  fairly  presumed  that 
the  testator  intended  to  give  a  priority  to 
his  daughter  from  the  circumstance  of  the 
filial  relationship,  in  conjunction  with  the 
ambiguous  expressions  which  occur  in  this 
will. 

With  reference  to  the  opinion  which  I 
have  fonned,  that  those  expressions  are 
too  ambiguous  to  be  at  all  relied  on,  there 
is  an  apposite  passage  in  Lord  Hardwicke's 
judgment,  in  Blower  v.  Morret,  where  he 
says,  "  In  most  cases  the  Court  has  dis- 
claimed the  laying  weight  on  particular 
words,  as  the  saying  *  imprimis,*  or  '  in  the 
fiist  place,*  or  a  direction  for  the  time  of 
payment.  All  these  are  always  disclaimed, 
and  that  upon  just  and  solid  reason,  be- 
cause if  the  Court  was,  upon  such  grounds, 
to  give  a  preference  to  one  pecuniary 
legatee,  there  would  be  no  end  of  it,  con- 
sidering the  variety  of  expression  and  the  • 
incorrectness  with  which  wills  are  fre- 
quently drawn." 

With  regard  to  the  second  question,  I 
think  the  annuities  are  not  payable  out  of 
the  corpus.  As  to  the  annuity  to  the  bro- 
ther, and  the  first  annuity  of  500/.  to  the 
daughter,  the  testator  has  expressly  di- 
rected that  they  are  to  be  paid  out  of  the 
interest  and  dividends  of  his  trust  estate. 
And  with  respect  to  the  second  annuity  of 
500/.  to  the  daughter,  the  words  "  in  the 
same  manner"  appear  to  me  to  mean  that 
the  second  annuity  is  to  be  payable  out  of 
the  "interest  and  dividends*'  of  the  trust 
estate,  "  without  any  deduction  for  legacy 
doty,  or  other  deduction  whatsoever,  by 


equal  half-yearly  payments."  To  hold 
that  tliey  relate  to  the  words  by  which  the 
first  annuity  is  given  to  the  daughter's 
separate  use,  and  by  which  her  husband  is 
expressly  excluded,  would  be  unnecessarily 
to  construe  them  as  mere  surplusage.  But 
independently  of  the  words  '*  in  the  same 
manner,"  the  second  annuity  would  be 
payable  in  the  same  way  as  the  first.  In 
support  of  this,  I  may  observe  that  in 
Crowder  v.  Clowes,  Sir  R.  P.  Arden, 
Master  of  the  Rolls,  observed  ''  Lord 
Thurlow  has  determined  that  substituted 
and  added  legacies  shall  be  raised  out 
of  the  same  fund  and  subject  to  the  same 
conditions."  To  say  that  the  bequest  of 
the  second  annuity  of  500/.  explains  the 
bequest  of  the  first  annuity  of  500/.  is  to 
make  the  more  ambiguous  and  indefinite 
expressions  explain  the  more  clear  and 
definite,  and  in  fact  it  is  to  make  the  second 
bequest  explain  the  first  bequest,  although 
the  testator  has  himself  shewn,  in  express 
terms,  that  the  second  bequest  was  to  be 
explained  by  the  first;  or,  in  other  words, 
it  is  to  reverse  the  natural  and  proper  order 
of  things.  No  argument  can  be  drawn 
from  the  substitution  of  the  20,000/.,  as 
the  daughter  is  only  to  have  the  interest 
or  dividends;  and,  indeed,  to  hold  that 
the  annuities  are  chargeable  on  the  corpus, 
might  have  had  the  efiect  of  taking  away 
the  provision  for  the  children. 

For  these  reasons,  the  decision  of  the 
Vice  Chancellor  must  be  reversed. 


KiNDERSLEY 


EY,  V.C.> 

.4.  S 


Ex  parte  bryan's 


Nov.  4.  3  TRUST. 

WUl — Construction — Persona  designata 
'-'Second  Husband, 

A  testatrix  gave  the  interest  of  certain 
money  in  the  funds  to  her  daughter  Mary 
for  life,  and  after  her  decease  the  capital  to 
he  divided  between  the  husbands  of  her 
daughters  and  her  son,  or  such  of  them  as 
might  be  living  at  the  decease  of  her  daughter 
Mary.  One  of  the  daughters  married  a 
second  husband,  after  the  death  of  the  testa-- 
trix,  who  was  living  at  the  death  of  the 
tenant  for  life: — Held,  that  the  testatrix 
meant  to  designate  the  particular  husbands 
living  at  the  time  she  made  her  will,  and 
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that  the  second  husband  was  not  entitled  to 
a  share  of  the  trust  fund. 

This  petition  was  presented  by  W.  Dam- 
borough,  and  it  stated  that  Ann  Bryan,  by 
her  will,  dated  the  16th  of  May  1808, 
afiter  giving  various  legacies,  continued  in 
the  following  words :  "  I  will  and  direct 
that  the  interest  arising  from  the  stock 
remaining  in  my  name  in  the  Bank  of 
England  be  received  and  paid  half-yearly 
to  my  daughter  Mary,  the  wife  of  William 
Dudley,  during  her  life  and  for  her  own 
use,  by  my  executor,  his  heirs  or  assigns, 
and  that  her  receipt  only  for  the  same  be 
his  or  their  discharge.  I  also  will  and 
direct,  notwithstanding  what  is  directed  in 
the  preceding  clause,  that  should  my  exe- 
cutors think  proper  to  sell  the  principal  of 
the  said  stock  out  of  the  Bank,  and  pur- 
chase an  annuity  with  the  proceeds  of  the 
said  stock  for  the  life  of  my  said  daughter 
Mary,  to  be  received  by  hnn  and  paid  to 
her  receipt  only,  I  do  hereby  authorize 
and  empower  him  so  to  do,  but  should  he 
not  so  dispose  of  the  said  stock,  then  I 
give  and  bequeath,  after  the  decease  of  my 
said  daughter  Mary,  the  whole  of  the  said 
stock  to  be  equaUy  divided  between  the 
husbands  of  my  said  daughters  and  my 
son,  or  to  such  of  them  as  may  be  living  at 
the  time  of  my  decease.  And  I  do  hereby 
appoint  my  son,  John  Bryan,  whole  and 
sole  executor  of  this  my  will  and  testa- 
ment." 

The  petition  then  stated  that  the  testatrix 
died  in  March  1809,  and  the  will  was-  duly 
proved  by  her  son  John  Bryan.  That  at  the 
time  of  her  death  the  only  stock  remaining 
in  her  name  was  the  sum  of  372Z.  16s. , 
31,  per  cent,  reduced  annuities.  That  at  the 
time  of  her  death  the  testatrix  left,  her 
surviving,  the  said  John  Bryan,  her  son, 
and  her  three  daughters,  Ann,  the  wife  of 
James  Winson,  and  the  said  James  Winson, 
Harriet,  the  wife  of  the  petitioner,  William 
Damborough,  and  the  petitioner,  and  Mary, 
the  wife  of  W.  Dudley,  and  the  said  W. 
Dudley.  That  the  said  J.  Winson  died  in 
February  1829,  and  the  said  W.  Dudley 
died  in  May  1849.  That  the  said  J.  Bryan 
died  in  June  1824.  That  the  said  Ann 
Winson  intermarried  with  Joseph  Strutt  in 
July  1829,  and  afterwards  died  in  March 
1850.     That  the  said  Mary  Dudley  did 


not  marry  again,  but  died  in  April  1850. 
That  at  the  time  of  the  death  of  the  said 
Mary  Dudley,  the  petitioner  and  the  said 
J.  Strutt  were  the  only  husbands  of  the 
daughters  of  the  testatrix,  Ann  Bryan,  who 
were  then  alive  and  who  survived  the  said 
Mary  Dudley;  and  the  petitioner  sub- 
mitted that  he  thereby  became  entitled  to 
the  whole  of  the  said  trust  fund,  the  said 
J.  Strutt  having  intermarried  with  the  said 
Ann  Winson  long  after  the  death  of  the 
testatrix.  That  the  said  J.  Strutt  died 
shortly  after  the  death  of  Mary  Dudley, 
and  on  the  14th  of  May  1850,  having  made 
his  will,  and  appointed  J.  Chamberlain  and 
R.  Chamberlain  his  executors,  who  duly 
proved  his  will  and  became  his  legal  per- 
sonal representatives. 

The  petition,  which  was  presented  by 
the  said  W.  Damborough,  prayed  a  decla- 
ration that,  under  the  circumstances,  he 
was  entitled  to  the  whole  of  the  said  trast 
fund. 

Mr.  Bethell  and  Mr.  E.  F.  Smith,  in 
support  of  the  petition,  contended  that  the 
testatrix,  by  the  expression,  **  the  husbands 
of  her  daughters,"  meant  only  those  hus- 
bands who  were  living  at  the  time  she  made 
her  will,  and  that  Mr.  Stmtt,  the  second 
husband  of  one  of  her  daughters,  was  not 
entitled  to  any  share  in  the  trust  fund. — 
The  following  cases  were  cited— 

Garratty.  Niblock,  1  Russ.  &  M.  629. 
Parker  v.  Marchant^  1  You.  &  C.  C.C. 
290;    s.  c.  11  Law  J.  Rep.  (n.s.) 
Chanc.    223,  and  12  Law  J.  Rep. 
(n.s.)  Chanc.  385. 

Mr.  Grenside^  for  the  representatives 
of  J.  Stmtt,  contended  that  the  testatrix 
meant  to  designate  any  person  standing  in 
the  conjugal  relation  to  her  daughters  at 
the  death  of  Mary  Dudley. 

KiNDERSLEY,  V.  C.  —  I  canuot  say 
I  think  the  case  of  Garratt  v.  Nibloek 
governs  this  case  necessarily,  because  there 
there  was  an  express  indication  that  the 
testator  had  in  view  a  particular  individual : 
if  he  meant  any  wife  he  would  not  have 
said  "  his  beloved  wife."  The  expressions 
"  my  wife"  and  "  my  beloved  wife"  are 
certainly  not  synonymous.  The  ques- 
tion here  is,  whether  the  testatrix  meant  a 
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class  of  persons  or  certaiii  individuals.  She 
has  used  no  expression  to  indicate  which 
she  intended.  She  sa3rs  "  to  he  divided 
between  the  husbands  of  my  daughters  and 
my  son,  or  to  such  of  them  as  may  be  living 
at  the  death  of  my  daughter  Mary."  Now, 
it  appears  that  the  testatrix  had  before 
mentioned  her  son  John,  and  that  she  had 
bat  one  son ;  therefore  I  think  it  clear  that 
in  using  the  expression  "my  son**  she 
meant  to  designate  her  son  John,  and  not 
any  son  she  might  have  or  might  be  living 
at  her  decease.  Now,  the  husbands  of  her 
daughters,  whom  the  testatrix  knew  as  well 
as  her  son  John,  would  naturally  be  objects 
of  her  bounty;  and  as  she  designates  her 
son  as  an  individual  and  not  a  class,  I 
think  the  same  construction  ought  to  apply 
throughout  the  clause,  that  is,  that  all  the 
husbands  mentioned  by  the  expression, 
'^tiie  husbands  of  my  daughters,"  meant  the 
individuals  whom  she  knew  as  the  then 
hosbands.  I  am  therefore  of  opinion  that 
Mr.  Damborough,  the  petitioner,  the  only 
husband  of  those  living  at  the  death  of  the 
testatrix  who  smrvived  Mary  Dudley,  the 
tenant  for  life,  is  entitled  to  the  whole  fund, 
to  the  exclusion  of  Mr.  StrutL  I  think, 
however,  that  this  was  a  fair  question, 
srising  from  the  language  of  the  testatrix  ; 
and  therefore  that  both  parties  should  have 
their  costs. 


Parker,  V.C.I 

xr««   ^   o         f        WILLIAMS   V.   CHARD. 
«0V.  6,  8.      J 

Revivor — AdminhtrcUion  Suit  — Legatee* 

A  bUl  was  fiied  by  certain  persons^  as 
plaimiifSf  far  the  administration  of  the  per- 
9onal  estate  of  a  testator,  and  the  usual 
decree  for  accounts  was  taken^  the  Master's 
report  was  made,  and  a  decree  was  made 
on  fwrther  directions.  The  suit  having  been 
neglected^  the  Master  committed  the  prosecu^ 
Hon  of  the  decree  to  a  party  who  had  been 
fomid  by  the  report  to  be  a  legatee.  The 
smt  afterwards  abated  by  the  marriage  of 
one  of  the  female  plaintiffs.  The  plaintiffs 
hamg  declined  to  take  any  proceedings  to 
revive,  the  legatee  filed  a  bill  of  revivor. 
A  demurrer  to  this  bill  by  the  plaintiffs  in 
the  original  necl,  was  allowed, 
Niw  Smis,  XXI.— CHAva 


A  bill  was  filed,  by  James  and  Elizabeth 
Forsyth  and  their  children  against  W. 
Chard  and  E.  Chard,  the  executors  of 
J.  C.  Forsyth,  deceased,  for  the  adminis- 
tration of  his  estate.  The  usual  decree 
for  accounts  and  inquiries  was  made  in 
this  suit,  the  Master  made  his  report,  and 
there  was  a  decree  made  on  further  direc- 
tions. 

The  Master,  by  his  report,  had  found 
that  Elizabeth  WOliaras  was  a  legatee  of 
the  testator.  The  suit  being  neglected, 
the  Master,  under  the  56th  Order  of  the 
3rd  of  April  1828  (1),  gave  the  prosecution 
of  the  decree  to  E.  Williams.  After  this, 
one  of  the  female  plaintiffs  married,  which 
caused  an  abatement  of  the  suit.  £.  Wil- 
liams, having  applied  to  the  plaintiffs  to 
revive  the  suit,  and  they  having  declined 
to  do  so,  filed  a  bill  of  revivor. 

To  this  bill  the  plaintiffs  in  the  original 
suit  demurred.  The  demurrer  now  came 
on  to  be  heard. 

Mr.  Cairns,  for  the  demurrer. 

Mr,  Glasse,  for  the  bill. 

The  following  authorities  were  cited  : — 

Dixon  V.  WyaU,  4  Madd.  392. 
Houlditch  V.  the  Marquis  of  DonegaU, 

1  Sim.  &  S.  491  ;    s.  c.  2  Law  J. 

Rep.  Chanc.  53. 
Whitehead  v.  North,  Cr.  &  Ph.  78. 

Parker,  V.C.  —  This  is  a  demurrer 
to  a  bill  of  revivor  in  a  suit  for  the  ad- 
ministration of  a  testator's  estate.  After 
the  decree  on  further  directions  the  suit 
abated  by  the  marriage  of  a  female  plain- 
tiff. E.  Williams,  the  plaintiff  in  this  bill 
of  revivor,  was  a  pecuniary  legatee,  and 
found  so  by  the  Master,  so  that  she  had  a 
substantial  interest  in  the  suit.  The  pro- 
secution of  the  suit  having  been  neglected, 
the  Master  recommended  the  further  pro- 
secution to  be  committed  to  her.  The 
abatement  having  occurred,  E.  Williams 
applied  to  the  plaintiffs  in  the  original  suit 
to  revive,  and  they  having  refused  to  do 
so,  she  filed  the  present  bill  of  revivor  in 
her  own  name.  To  this  bill  the  plaintiffs 
in  the  original  suit  demurred.    It  has  been 

(1)  Ord.  Can.  23. 
C 
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admitted  that  there  is  no  precedent  for 
such  a  bill.     On  principle  I  think   that 
this  bill  cannot  be  sustained.     The  object 
of  the  bill  is  beyond  the  office  of  a  bill 
of  revivor.     Lord  Redesdale,  at  p.  69.  of 
his  Treatise  on  Pleading^  (4th  edit.)  says, 
**  Wherever  a  suit  abates  by  death,  and 
the  interest  of  the  person  whose  death  has 
caused   the  abatement  is   transmitted  to 
that  representative  which  the  law  gives 
or  ascertains,  as  an  heir-at-law,  executor 
or  administrator,  so  that  the  title  cannot 
be  disputed,  at  least  in  the  Court  of  Chan- 
cery, but  the  person  in  whom  the  title  is 
vested  is  alone  to  be  ascertained,  the  suit 
may  be  continued  by  bill  of  revivor  merely. 
If  a  suit  abates  by  marriage  of  a  female 
plaintiff,  and  no  act  is  done  to  affect  the 
rights  of  the  party  but  the  marriage,  no 
title  can  be  disputed ;    the  person  of  the 
husband  is  the  sole  fact  to  be  ascertained, 
and  therefore  the  suit  may  be  continued 
in   this   case  likewise  by  bill  of  revivor 
merely."      The  present  plaintiff  fills  no 
such  character  as  is  mentioned  in  this  pas- 
sage. The  Master  had  committed  to  her  the 
further  prose^tion  of  the  decree,  and  this 
enabled  her  to  prosecute  it  in  the  plain- 
tiffs' name.     She  seeks,  however,  by  this 
bill,   to   prosecute   the   suit  in  her   own 
name,  and  this  is  an  object  beyond  re- 
vivor.    The  Master's  order  is  confined  to 
proceedings  in  his  own  office,  and  the  pre- 
sent plaintiff  cannot  revive  the  suit  without 
the  adjudication  of  the  Court — Whitehead 
V.  North, 

I  have  been  referred  to  a  passage  in  Lord 
Redesdale's  Treatise  on  Pleading^  (p.  79,) 
where  he  says,  *'In  the  case  of  a  bill  by 
creditors  on  behalf  of  themselves  and  other 
creditors,  any  creditor  is  entitled  to  re- 
vive." The  difference,  however,  is  obvious 
between  a  creditor,  on  whose  behalf  the 
original  suit  was  instituted,  and  the  present 
plaintiff,  who  was  in  no  sense  a  party  to  the 
original  suit — Dixon  v.  Wyatt  and  Houl" 
ditch  V.  the  Marquis  of  DonegaU,  I  con- 
sider, that  any  order  to  revive  made  on 
this  bill  will  be  an  abortive  proceeding,  and 
the  demurrer  must  be  allowed. 


Parker 

Nov 


t,  V.C.7 
.  8.       3 


GORE  V.  HARRIS. 


Solicitor  and  Client — Privileged  CommU" 
nications* 

A  partg  assigned  his  property  for  the 
benefit  of  his  creditors^  one  of  whom  filed  a 
bill  to  set  aside  the  deed,  and  insisted  thai 
a  particular  clause  inserted  in  it  had  been 
concealed  from  him.  The  assignor,  in  his 
answer,  stated  that  the  creditor  had  known 
of  the  insertion  of  the  clause,  and  in  support 
of  his  case  proposed  to  examine  the  solicitor 
of  the  creditor,  as  to  what  took  place  on  a 
certain  interview  between  the  solicitor  and 
the  assignor  with  reference  to  the  deed.  The 
solicitor  demurred  to  the  interrogatory  on  the 
ground  that  it  inquired  respecting  matters 
which  he  only  knew  from  confidential  com^ 
munications  made  to  him  by  or  in  his  agency 
for  his  client  while  he  was  acting  as  his  soli-- 
citor.     The  demurrer  was  overruled. 

Mr.  Saunders,  by  deed,  assigned  all  his 
property  to  trustees  for  the  benefit  of  his 
creditors.  A  bill  was  filed  by  a  creditor 
against  Saunders  and  others  to  set  aside 
this  deed,  one  of  the  grounds  being  that 
Mr.  Saunders  had  furnished  the  plaintiff 
with  a  copy  of  the  deed  which  did  not 
contain  a  clause,  subsequently  inserted, 
by  which  considerable  benefits  were  given 
to  a  Mr.  Harris.  The  defendant  Saunders 
in  his  answer  stated  that  this  clause  had 
been  inserted  with  the  knowledge  of  the 
plaintiff. 

The  case  is  reported  on  the  question  of 
parties  in  20  Law  J,  Rep,  (n.s.)  Chanc.  74. 

In  support  of  his  case  the  defendant 
Saunders  proposed  to  examine  jt  Mr. 
Gk)ode,  the  plaintiff's  solicitor,  as  to  an 
interview  which  took  place  between  him 
and  Saunders  with  reference  to  the  deed. 
Mr.  Goode  demurred  on  the  ground  that 
the  interrogatory  inquired  respecting  mat- 
ters upon  which  he  had  only  obtained  in- 
formation by  means  of  confidential  com- 
munications made  to  him  by,  or  in  the 
course  of  his  agency  for,  his  client  during 
the  period  he  was  acting  for  him  in  this 
cause  as  his  solicitor.  This  demurrer  now 
came  on  to  be  argued. 


Mr,  Swanston  and  Mr,  Moxon,  in  sup- 
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port  of  the  demuirery  cited  Greenaugh  v. 

Mr.  Wigram  and  Mr,  Shajpter,  for  Mr. 
Goode,  cited-— 

DeAcrough  v.  Rawlins^  3  Myl.  &  Cr. 

515 ;    8.  c.   7  Law  J.   Rep.  (n.b.) 

Chanc.  171. 
Speneeleg  v.  Schulenburgh^  7  East,  357. 
Parkhwrst  v.  Lawten^  2  Swanst.  194. 

Pakker,  y.C.*-*In  this  case  the  de- 
fendant Saanders  proposed  to  examine 
Goode  as  a  witness.  Goode  was  a  soli- 
citor and  concerned,  in  that  character,  for 
one  of  the  plaintiffs.  Goode  demurred  to 
the  interrogatory  on  the  groimd  that  it 
related  to  matters  ahout  which  he  had  only 
obtained  information  by  means  of  confiden- 
tial communications  made  to  him  by,  or  in 
the  course  of  his  agency  for,  his  client, 
during  the  time  he  was  acting  for  him  in 
his  capacity  as  a  solicitor.  One  of  the 
objects  of  the  suit  was  to  set  aside  a  cer- 
tain deed  on  the  ground  of  fraud,  it  being 
alleged  that  a  material  clause  contained  in 
that  deed  had  not  been  communicated  to 
the  plaintiff  until  a  recent  period.  The 
defendant  Saunders  alleged  that  the  exist* 
ence  of  the  clause  was  known  to  the  plain- 
tiff much  earlier,  and  that,  at  an  interview 
between  him  and  Mr.  Goode,  a  copy  of  the 
deed  containing  the  clause  in  question  had 
been  produced.  By  the  interrogatory  to 
which  Goode  demurred,  Saunders  proposed 
to  examine  him  as  to  what  took  place  at 
that  intenriew.  I  cannot  doubt  that  Goode 
was  bound  to  answer  the  interrogatory. 
In  the  transaction  in  question  the  plaintiff 
had  employed  his  solicitor  as  his  agent  to 
communicate  with  the  opposite  party.  I 
cannot  see  how  that  communication  can  be 
regarded  as  either  privileged  or  confidential, 
and  I  think  that  the  solicitor  must  be  exa- 
mined as  to  what  the  communication  really 
was.  It  is  of  every <*day  practice  that  com- 
munications of  this  nature  pass  between 
the  solicitors  for  opposite  parties,  and  orders 
are  often  made  for  the  production  of  letters 
which  pass  between  solicitors  and  parties 
on  opposite  sides.  The  demurrer  must  be 
overruled. 


(1)  IMyL&K.  08, 


Loans  Jvsticbs.) 

Nov.  21.     S     '""^'^  ••  »*'''^*- 

Will — Construction — Perpetual  Annuity, 

A  teatatar^  by  his  wiU,  gave  to  E,  L, 
"  50/.  ftr  year  for  she  and  her  children, 
and  after  her  decease  the  money  shall  be  paid 
to  each  of  them  as  they  attain  the  age  of  one 
and  twenty ;  but  if  either  of  them  die,  to  be 
paid  to  the  survivor'* : — Held,  affirming 
a  decision  of  the  Master  of  the  Rolls,  that 
the  bequest  was  of  a  perpetual  annuity. 

The  testator  in  this  cause,  William 
Hawkins,  by  his  will,  dated  the  11th  of 
April  1822,  bequeathed  as  follows  : — *'  I 
appoint  Mr.  Thomas  Baker  and  Mr.  £d- 
wfurd  Wallis  my  executors,  that  as  soon  as 
possible  after  my  decease  that  my  freehold 
house  known  by  *  The  Red  Lion,'  in  Par- 
liament Street,  Westminster,  in  the  county 
of  Middlesex,  to  be  let  on  lease  at  the 
option  of  my  executors  for  the  space  of 
twenty-one  years  or  thirty-one,  which  may 
be  able  in  proportion  to  get  the  most 
money  for.  In  the  next  place,  I  leave 
each  of  them  my  executors  lOL  :  and  all 
the  money  arising  from  good-wiU,  fixtures, 
plate,  chma,  glass,  and  all  other  effects 
producing  from  my  said  freehold,  and  after 
all  my  just  debts  and  funeral  expenses  are 
paid,  then  my  executors  shall  put  the 
money  into  the  funds  to  the  best  advantage 
for  those  who  I  shall  hereafter  name.  The 
first  is  my  daughter  Mary  Ann  Wiseheart, 
I  give  to  her  50/. ,  and  to  be  paid  to  her 
hsJf-yearly  as  long  as  she  lives,  and  her 
receipt  only  shall  be  a  discharge  to  my 
executors  ;  and  after  her  decease  then  that 
50/.  per  year  shall  go  one  half  to  Elizabeth 
Luckhurst,  and  the  other  half  to  Mary 
Aim  Ballard,  who  now  resides  with  me  here, 
who  I  shall  name  after.  In  the  next  place, 
my  executors  will  give,  as  a  token  of  re- 
spect to  my  late  wffe,  to  L.  Bromley  10/, 
for  mourning.  In  the  next  place  I  give 
to  John  Lemon  my  silver  tortoiseshell 
snuff-box,  but  if  he  should  die  before  me, 
I  then  give  it  to  Henry  Steeres.  In  the 
next  place  I  give  to  Elizabeth  Luckhurst 
of  No.  10,  Brook  Street,  Lambeth,  50/. 
per  year  for  she  and  her  children,  and  after 
her  decease  the  money  shall  be  paid  to 
each  of  them  as  they  attain  the  age  of  one 
and  twenty,  but  if  either  of  them  die,  to 
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be  paid  to  the  survivor.  In  the  next 
place  I  give  all  my  remaining  property  to 
Mary  Ann  Ballard,  whatever  it  might  pro- 
duce, either  from  the  rent  of  the  house,  or 
money  in  the  funds,  and  she  shall  remain 
in  the  house  till  it  is  let  if  she  thinks 
proper,  and  after  one  year  I  wish  the  house 
to  be  sold  to  the  best  bidder,  and  the 
money  to  be  put  in  the  funds,  and  Mary 
Ann  Ballard  to  receive  the  produce  of  it, 
and  the  money  to  be  divided,  after  her 
decease,  amongst  her  four  children  or  any 
more  she  may  have  in  my  lifetime,  share 
and  share  alike  as  they  come  to  the  age  of 
twenty-one." 

The  suit  was  instituted  for  the  adminis- 
tration of  the  testator's  estate,  and  by 
a  decree  of  Lord  Brougham,  dated  in 
1831,  the  legacies  were  declared  to  be 
well  charged  on  the  freehold  estates  of 
the  testator.  The  three  children  of  the 
legatee,  Elizabeth  Luckhurst,  assigned 
their  several  interests  to  Mr.  Scarth,  and 
Elizabeth  Luckhurst  having  died,  the 
three  children  and  their  assignee  presented 
a  petition  in  the  cause,  praying  that  it 
might  be  declared  that  the  annuity  of  50/. 
was  a  perpetual  annuity,  and  (as  the  pro- 
duce of  the  freehold  estates  had  been  paid 
into  court)  that  the  sum  of  1,666/.  ISs.  4d, 
consols  might  be  raised  thereout,  and  be 
transferred  to  Mr.  Scarth.  Lord  Langdale 
made  the  order  as  prayed.  The  persons 
representing  Mary  Ann  Ballard  and  her 
children,  the  residuary  legatees,  appealed. 
Mr.  Follett  and  Mr,  Osborne^  for  the 
appeal,  cited — 

Innes  v.  Mitchell^  6  Yes.  464  ;  s.  c.  9 
Ves.  212. 

BleufUt  V.  RoberUy  Cr.  &  Ph.  274; 
8.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 
342. 

Yates  V.  Maddan^  16  Sim.  613 ;  s.  c. 
18  Law  J.  Rep.  (n.s.)  Chanc.  310. 

Stokes  V.  Heron,  12  CL  &  F.  161. 

Hedges  v.  Harpur,  9  Beav.  479. 

Mr,  Rolt  and  Mr,  Selwyn,  for  the  re- 
spondent, the  assignee  of  the  children  of 
Elizabeth  Luckhurst. 
•  Mr,  Lloyd  and  Mr,  Hardy,  for  the  exe- 
cutors. 

Lord  Justice  Lord  Cu  an  worth.  —  I 
have  no  doubt  whatever  upon  this  will, 


and  therefore  proceed  at  once  to  declare 
that  I  am  clearly  of  opinion  that  the  Master 
of  the  Rolls  was  right.  Although  an  ob- 
scurely worded  will,  the  production  of  an 
illiterate  person,  is  always  in  the  predica- 
ment that  it  may  strike  different  minds  in 
different  ways,  yet  I  think  when  this  will 
is  investigated,  the  construction  which  ought 
to  be  put  upon  it  is  tolerably  free  from 
doubt. 

The  general  rule  no  doubt  is,  that 
where  an  annuity  is  given  to  a  person  by 
name,  and  there  is  nothing  more,  that  is 
only  an  annuity  for  the  life  of  the  donee. 
But,  then,  this  must  be  coupled  with  the 
observation  that  being  a  general  rule  it 
must  yield  to  the  force  of  particular  ex- 
pressions, if  any,  to  be  found  in  the  will. 
Are  there  then  any  such  particular  ex- 
pressions to  be  found  in  this  will  ?  On 
looking  into  the  nature  of  the  property, 
and  the  manner  in  which  the  testator  deals 
with  it,  I  think  there  are.  I  agree  that  it 
is  doubtful  with  respect  to  the  public- 
house  being  let  on  lease  whether  "  the 
most  money''  mentioned  by  the  testator  is 
intended  to  apply  to  premium  or  rent.  I 
think,  however,  it  means  the  former:— 
that  the  house  was  to  be  let  in  this  manner 
for  as  large  a  premium  as  could  be  obtained, 
and  then  sold,  and  the  property  to  be  put 
in  the  funds.  Then  comes  an  annuity  to 
Mary  Ann  Wiseheart.  It  is  to  be  observed 
there  is  no  provision  made  for  her  children, 
and  after  her  decease  that  annuity,  or  an 
annuity  of  similar  amount,  is  given,  one 
moiety  to  Elizabeth  Luckhurst,  and  the 
other  moiety  to  Mary  Ann  Ballard.  These 
two  women  were  probably  both  cohabiting 
with  the  testator;  at  any  rate  they  both  had 
children,  and  the  testator  afterwards  pro- 
ceeds to  make  provision  for  those  chUdiren. 
I  say  nothing,  because  no  question  is  now 
raised,  as  to  what  Elizabeth  Luckhurst 
and  Mary  Ann  Ballard  take  under  this  be- 
quest. I  only  observe  that  the  language 
of  this  gift  is  very  different  from  that  after- 
wards employed  in  making  provision  for 
their  families. 

The  testator,  after  certain  pecuniary 
legacies,  then  proceeds  as  follows  : — "  I 
give  to  Elizabeth  Luckhurst  501,  for  she 
and  her  three  children,  and  after  her  de- 
cease the  money  shall  be  paid  to  each  of 
them  as  they  attain  the  age  of  one  and 
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twenty,  but  if  either  of  them  die   to  be 
paid  to  the  survivor."     The  question  is, 
what  does   the    testator    here    mean    by 
"money"?     Does    he    mean   the   capital 
representing  the   annuity,  or  an   annuity 
only?     In  my  opinion  he  clearly  means 
the  corpus  from  which  the  annuity  in  ques- 
tion would  be  derived.  I  base  this  opinion 
on  two  grounds:    first,  because  I  think 
that  by  the  word  "money"  an  ignorant 
person  in  the  testator's  situation  clearly 
means  something  different  from  the  pro- 
vision which  he  had  before  made.     "  If 
either  of  them  die"  must  mean  die  before 
that  period  at  which  he  is  to  receive  it, 
that  is,  before  twenty-one.     This,  there- 
fore, is  a  gift  to  the  mother  for  her  life,  with 
remainder  to  the  children  absolutely,  pay- 
able on  their  attaining  twenty-one.     The 
second  circumstance  on  which  I  rely  is 
from  the   terms  of  the  residuary  gift  to 
Mary  Ann  Ballard,  "  I  give  my  remaining 
property  to  Mary  Ann  Ballard  whatever  it 
might  produce,  either  from  the  rent  of  the 
house,  or  money  in  the  funds,"  and  so  on, 
and  the  house  to  be  sold,  "  and  the  money 
to  be  put  in  the  funds,  and  Mary  Ann 
Ballard  to  receive  the  produce  of  it,  and 
the  money  to  be  divided  after  her  decease 
amongst  her  four  children,  and  any  more 
she  may  have."     It  is  suggested  that  this 
means  that  Mary  Ann  Ballard  is  to  take, 
after  the  decease  of  Elizabeth  Luckhurst 
and  her  children,  the  annual  produce  of 
the  property  which  is  given  to  Elizabeth 
Luckhurst  and  her  children,  at  any  rate 
during  their  lives.     I  admit  the  words  are 
large  enough  legally  to  bear  this  significa- 
tion, but  I  do  not  think  the  testator  used 
them  in  such  a  sense ;  for  the  subject  of 
this  residuary  bequest  is  to  be  put  in  the 
funds,  and  Mary  Ann  Ballard  is  to  have 
the  produce  during  her  life,  and  then  at 
her  decease  the  '*  money"  is  to  be  divided 
among  her  children.    IVhat  "money"  is 
this  ?    Not  the  money,  the  annual  interest 
of  which    Elizabeth  Luckhurst  and  her 
children  were  to  enjoy,  because  that  was 
to  be  enjoyed  by  them,  at  all  events,  for 
their  lives  ;  and,  therefore,  that  fund  would 
not  be  divisible  at  the  time  appointed  for 
the  division  in  the  residuary  bequest,  viz., 
the  decease  of  Mary  Ann  Ballard.   I  think, 
therefore,  that  the  judgment  of  the  Master 
of  the  Rolls  was  right. 


Lord  Justice  Knioht  Bruce. — The 
impression  upon  my  mind  at  the  opening 
was  different  from  that  which  I  afterwarib 
felt.  The  will  is  open  to  some  unanswer- 
able observations  inconsistent  with  the 
notion  that  the  children  of  Elizabeth  Luck- 
hurst take  only  for  life.  In  my  own  opin- 
ion the  clauses  of  this  will  cannot,  for  the 
purposes  of  construction,  usefully  be  read 
in  the  strict  order  in  which  they  occur. 
We  must  look  at  the  entire  system  of  the 
will,  and  so  viewing  it  I  am  satisfied  that 
by  the  gift  of  "  the  money"  to  the  three 
children  the  testator  intended  a  gift  of  the 
whole  fund  producing  50^.  per  annum, 
which  in  this  case  I  suppose  has  been 
rightly  estimated  at  the  sum  of  1,666^. 
ISs.  Ad,  32.  per  cents.  As  the*  appellants 
are  the  residuary  legatees,  let  the  costs 
come  out  of  the  estate ;  but  so  far  as  they 
have  been  increased,  if  at  all,  by  Mr.  Scarth 
being  a  party  to  the  appeal,  or  of  having 
taken  the  assignment,  we  make  no  order. 


Lords  Justices.'^ 

1851.  >    REYNELL  V.  SPRYE. 

Nov.  20.      3 

Production  of  Documents^  Motion  for » 

The  defendant,  by  his  answer,  denied  the 
possession  of  certain  documents.  The  answer 
was  admitted  to  be  sufficient.  The  plaintiff 
alleging  by  affidavit  that  the  denial  ofpos^ 
session  was  untrue,  and  that  the  particular 
documents  were  wilfully  suppressed,  moved 
for  their  production  : — Held,  that  assuming 
fraud,  falsehood  and  misrepresentation  to  be 
proved,  the  plaintiff  was  not  entitled  to  move 
for  production,  but  must  file  a  bill. 

This  was  a  motion  made  in  two  suits 
for  the  production  of  documents.  The 
first  suit  was  that  of  Reynell  v.  Sprye,  for 
the  purpose  of  setting  aside  a  sale  on  the 
ground  of  fraud  and  concealment  which 
was  decreed  by  the  late  Vice  Chancellor 
Wigram.  The  other  suit  was  of  Sprye  v. 
Reynell  (1)  for  specific  performance  of  the 
agreement.     The  answer  of  the  defendant 

(1)  These  Buits  are  partially  reported  in  16  Law 
J.  Rep.  (M.S.)  Chanc. ;  the  former,  on  a  motion  for 
production,  at  p.  117;  and  the  latter,  on  a  point  of 
practice,  at  p.  286. 
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in  the  second  suit  was  sufficient,  and  that 
answer  denied  the  possession  of  certain 
documents  mentioned  in  the  bill ;  it  how- 
ever admitted  the  possession  of  documents 
enumerated  in  the  schedule.  The  defen- 
dant in  the  first  suit  appealed ;  and  he  now 
moved  for  the  production  of  documents 
which  he  alleged  were  in  the  possession  of 
the  defendant  (Reynell)  in  the  second  suit 
(2).  Other  matters  were  included  in  the 
notice  of  motion. 

The  Solicitor  General,  Mr,  BetheU  and 
Mr.  TerreUy  for  the  motion. 

Sir  Fitzroy  Kelly  and  Mr.  Shapter 
appeared  to  oppose,  but  were  not  called  on. 

Many  affidavits  were  filed,  those  in  sup- 
port of  the  motion  alleging  as  facts  matters 
which  wer^  one  and  idl  positively  denied 
by  the  affidavits  filed  in  opposition.  As 
soon  as  the  motion  had  been  heard, 

Lord  Justice  Knight  Bruce  said*- 
This  is  a  motion  by  the  defendant  Mr. 
Sprye,— first,  for  the  production  of  certain 
documents ;  secondly,  which  amounts  to 
the  same  thing,  that  the  hearing  of  the 
appeal  may  be  postponed  until  the  docu- 
ments in  question  shall  be  produced,  and 
thirdly,  that  the  defendant  shall  be 
at  liberty  to  file  such  supplemental  bill 
or  to  take  such  other  proceedings  as  he 
may  be  advised.  The  grounds  upon 
which  this  motion  is  made  are  a  case  of 
fraud,  and  wilful  suppression  of  certain 
documents,  and  misrepresentation  to  the 
Court  itself  on  the  part  of  a  general  officer 
and  Commander  of  the  Bath,  a  solicitor  of 
long  standing  and  of  eminent  respectability, 
and  a  barrister,  of  whom  the  least  that  can 
be  said  would  amount  to  the  same  thing. 
A  case  of  conspiracy  in  fact  between  these 
three  persons.  I  mention  the  description 
of  persons  against  whom  these  things  are 
alleged,  not  as  intimating  that  previous 
character  can  for  an  instant  be  put  in 
evidence  against  established  facts.  All 
the  allegations  are  in  fact  denied  in  gross 
and  in  detaU.  That  is  admitted  by  counsel 
for  the  motion.     Into  the  evidence  for  and 

(2)  The  motion  raised  a  charge  of  fraud  and  con- 
cealment against  the  solicitors  of  Sir  Tliomas  Rey- 
nell and  of  wilful  misrepresentation  against  his 
counsel  at  the  hearing  before  Sir  James  Wigram. 
The  point,  however,  decided  on  this  motion  Is  suifi- 
cientjy  stated. 


against  them,  the  affidavits  that  is,  we  do 
not  think  it  necessary  to  enter;  for, 
assuming  for  the  purposes  of  argument 
every  one  of  the  ^legations  to  be  true, 
can  we  accede  to  this  application,  which  is 
a  mere  motion  for  the  production  of  docu- 
ments, the  possession  of  which  is  denied 
by  the  defendant  in  the  cross-suit  in  his 
answer,  which  answer  cannot  be  now  im- 
peached for  insufficiency  or  anything  of 
that  sort?  Supposing,  for  the  sake  of 
argument,  that  Uie  defendant  to  the  cross- 
bill had  in  his  answer  untruly  sworn  that 
he  had  not,  and  had  never  seen,  documents 
which  at  the  very  time  he  so  swore,  were 
in  the  possession  of  himself  or  his  solicitor : 
—which  he  was  well  acquainted  with  :— 
which  he  had  shewn  to  his  counsel  and 
had  by  his  advice  suppressed : — and  upon 
the  supposed  ignorance  of  which,  on  the 
part  of  the  plaintiff,  the  judgment  of  the 
Court  below  was  based  —  (and  I  do  not 
know  that  I  can  put  a  case  higher  than 
that)-— all  that  may  form  very  proper  mat- 
ter for  some  criminal  proceeding ;  for  an 
indictment  for  perjury,  or  a  motion  for 
removing  the  name  of  the  solicitor  from  off 
the  rolls,  or  for  a  new  bill ;  but  how  can 
we,  on  motion,  assuming  for  a  moment 
(but  of  course  I  need  hardly  say  merely 
for  the  sake  of  argument)  everything  stated 
in  support  of  the  motion  to  be  true,-— how 
can  we,  I  say,  order  the  production  of 
documents,  the  possession  of  which  the 
defendant  to  the  cross-bill  has  by  his 
answer  to  that  bill  denied?  The  plaintiff 
in  the  cross-suit  is  entitled  to  a  full  and 
complete  answer  to  every  interrogatory  in 
his  bill ;  when  that  is  satisfactory,  you  ai'e 
entitled  to  the  production  of  all  documents 
which  the  defendant  admits  in  the  usual 
way,  but  he  cannot  go  beyond  this.  The 
motion  must  be  refused. 

Lord  Justice  Lord  Cr  an  worth  en- 
tirely concurred  in  the  opinion  that  the 
motion  must  be  refused,  and  with  costa. 

An  order  was  ultimately  made  by  con- 
sent and  arrangement  as  to  production,  in- 
spection and  deposit  in  the  office  of  certain 
specified  papers,  and  for  the  postponement 
of  the  appeal,  and  for  leave  to  file  a  bill. 
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MATHER  V.    NORTON. 


WUl — ConHruciion — Power  of  Sale — 
Charge  of  Debts, 

A  testator^  by  his  wiU,  appointed  A^  B^ 
and  C.  to  be  his  executors,  in  trust  to  dispose 
of  his  property  in  the  following  way :  He 
then  directed  that  all  his  debts  should  be 
discharged  by  his  executors^  and  that  the 
residue  of  his  property,  real  and  personal, 
thould  be  disposed  of  by  them  at  the  time 
tiierein  mentioned^  save  and  except  his  estate 
at  M,  which  he  gave  to  A.  for  life,  and 
at  AJs  death  to  be  disposed  of  as  aforesaid: 
---Held,  that  A,  B,  and  C,  had  a  power 
of  sale  of  the  estate  at  M:  and  that  it  was 
not  necessary  for  them  to  shew  tJiat  there 
were  any  of  the  testator's  debts  left  un- 
paid. 

Thomas  Rylance  made  his  will,  dated 
the  29th  of  January  1827»  in  the  following 
tenns: — 

*^  In  the  name  of  God,  Amen.  I,  Tho- 
mas Rylance,  do  declare  this  to  he  my  last 
vill  and  testament,  and  dispose  of  my  pro- 
perty in  the  manner  following,  viz. — First, 
I  appoint  Francis  Mather,  of  Bury,  and 
William  Bowker,  of  Hyde  Hall,  Denton, 
to  he  my  executors,  and  my  wife,  Mary 
Rylance,  my  executrix,  in  trust  to  dispose 
of  my  property  in  the  foUowing  manner, 
▼iz.,  I  direct  that  all  my  just  dehts  and 
fimeral  expenses  he  discharged  hy  my 
executors  and  executrix,  and  the  residue 
of  my  property,  hoth  real  and  personal,  to 
be  held  hy  my  executors  and  executrix 
for  the  sole  benefit  and  use  of  maintaining 
sod  educating  my  children  until  my  young- 
est child  arrives  at  the  age  of  twenty-one 
years.  At  such  time  it  shall  arrive  at  the 
age  aforesaid,  then  all  my  property,  both 
real  and  personal,  whatsoever  and  where- 
soever, to  he  disposed  of  by  my  executors 
and  executrix  and  divided  amongst  my 
children,  equal  share  and  share  alike.  If 
in  case  any  of  my  children  die  leaving 
issue,  then  to  take  their  father's  or  mother's 
share  as  if  they  were  then  living,  save  and 
except  my  estate  in  Mellor,  in  the  county 
of  Derby,  which  said  estate  I  give  to  my 
wife,  Mary  Rylance,  to  hold  and  enjoy 


during  her  natural  life,  and,  at  her  decease, 
to  be  sold  and  disposed  of  by  my  executors, 
and  divided  amongst  my  chU^n  or  their 
issues  as  aforesaid." 

The  testator  died  in  October  1 838.  Mr. 
Bowker,  one  of  the  trustees,  died  soon 
after  the  death  of  the  testator.  Mrs.  Ry- 
lance, the  widow,  married  Mr.  Shepherd. 
Mr.  and  Mrs.  Shepherd  and  Mr.  Mather 
entered  into  an  agreement  with  Mr.  Norton 
to  sell  him  the  estate  at  Mellor,  mentioned 
in  the  will.  Mr.  Norton  having  declined 
to  complete  the  purchase,  a  claim  was  filed 
against  him  for  a  specific  performance  of 
the  agreement.  The  only  question  in  the 
case  was,  whether  Mr.  and  Mrs.  Shepherd 
and  Mr.  Mather  had,  under  the  ^nll,  a 
power  of  sale. 

Mr,  Malins  and  Mr.  H,  Humphreys,  for 
the  plaintiffs,  contended  that  all  the  real 
estate  had  been  devised  to  Mr.  Mather  and 
Mrs.  Shepherd  in  fee,  and  that  the  .real 
estate  had  been  charged  with  the  payment 
of  debts.  The  executors  and  devisees  in 
trust  then  had  a  complete  power  of  sale, 
and  the  circumstance  that  the  estate  in 
question  had  been  made  the  subject  of  a 
subsequent  disposition  was  immaterial'-— 
Shaw  V.  Borrer(^i). 

Mr.  Bird  and  Mr,  Berkeley,  for  the 
defendant,  contended  that  the  fee  of  the 
estate  in  question  had  not  vested  in  the 
executors,  and  that  the  words  '*  save  and 
except,"  in  the  latter  part  of  the  will,  must 
be  read  as  qualifying  the  more  general 
expressions  in  the  earlier  part — Doe  v. 
Hughes  (2).  At  any  rate,  it  had  not  been 
proved  in  this  case  that  there  were  debts 
of  the  testator  unpaid.  Satisfactory  proof 
that  there  were  debts  unpaid  ought  to  be 
afforded  to  the  defendant  —  Gosling  v. 
Carter  (3). 

Mr.  Malins,  in  reply,  contended  that  it 
was  not  necessary  to  give  any  proof  that 
there  were  any  debts  unpaid. 

Parker,  V.C.  said  that,  although  there 
was  no  direct  devise  to  the  trustees,  there 

(1)  1  Keeo,  659 ;  ■•  c.  5  Law  J.  Rep.  (n.s.) 
Chanc.  364. 

(2)  20  Law  J.  Rep.  (n.8.)  Ezch.  148. 

(3)  1  Coll.  644;  b.c  14  Law  J.  lUp.  (n.8.) 
Chanc.  218. 
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was  a  good  present  devise  to  tibem  by 
implication.  This  devise  included  the 
reid  estate,  and  the  whole  real  estate.  He 
thought  also  that  there  was  a  charge  of 
debts  on  the  whole  real  estate.  With  a 
devise,  then,  to  the  trustees  of  the  whole 
real  estate,  and  a  charge  of  debts  on 
the  whole  real  estate,  the  trustees  had 
the  power  to  dispose  of  it  for  the  pay- 
ment of  the  debts.  He  thought  that 
there  was  no  doubt  that  the  clause  "  save 
and  except  my  estate  in  Mellor,"  &c. 
ought  to  be  taken  as  qualifying  "  the  re- 
sidue of  my  property,  both  real  and  per- 
sonal,*' after  the  payment  of  the  debts,  and 
not  as  affecting  the  devise  to  the  trustees 
in  the  earlier  part  of  the  will.  There 
must  then  be  a  decree  for  specific  per- 
formance. 

Mr,  Malins  asked  for  the  costs. 

Mr,  Bird  contended  that  there  was  suf- 
ficient doubt  in  the  case  to  induce  the  Court 
not  to  give  costs. 

Parker,  Y.C.  said  that  he  had  so  little 
doubt  as  to  the  construction  of  the  will, 
that  if  pressed  he  must  give  the  plaintiffs 
their  costs. 


Parker 
Nov 


R,V.C.\ 

.20.      J 


THISTLETHWAYTE  V. 
6ARMER. 


Practice — Special  Case, 

After  a  special  case  under  Sir  G,  Turner's 
Act  had  been  set  down  for  hearing,  a  party 
interested  in  the  question  was  bom.  Practice 
in  such  a  case  as  to  the  amendment  of  the 
case  and  the  setting  it  down  again. 

This  was  a  special  case  tmder  Sir  George 
Turner's  Act,  which  had  been  ordered  to 
be  set  down  for  hearing.  After  this  order, 
a  tenant  in  tail  of  an  estate  in  question  in 
the  case  was  bom.  This  was  an  applica- 
tion for  the  purpose  of  having  the  case 
amended  and  restored  to  its  place  in  the 
paper. 

Mr,  Freeling,  for  the  application. 

Parker,  V.C.  said  that  he  thought  that 


the  regular  course  would  be  to  discharge 
the  order  setting  down  the  original  case, 
and  then  to  give  leave,  on  proper  afildavits, 
that  the  amended  case  should  be  set  down, 
and  should  occupy  the  place  in  the  paper 
of  the  original  case,  and  fresh  appearances 
must  be  entered  for  all  the  parties. 


Parker,  V.C.I  /n  the  matter  of  tyler's 

Nov.  21.       J  TRUSTS. 

Trustee  Act,  1850 — Disclaimer, 

The  32nd  section  of  the  Trustee  Act, 
1850— -A^/J,  applicable  to  the  case  where 
all  the  original  trustees  had  disclaimed. 

A  testator  appointed  three  persons  to  be 
the  trustees  and  executors  of  his  will.  AU 
these  persons  renounced  the  probate  and 
disclaimed  the  trusts  of  the  will. 

This  was  a  petition  for  the  appointment 
of  new  trustees. 

By  the  32nd  section  of  the  Trustee  Act, 
1850,  (13  &  14  Vict.  c.  60)  it  is  enacted  that 
**  whenever  it  shall  be  expedient  to  appoint 
a  new  trustee  or  new  trustees,  and  it  shall 
be  found  inexpedient,  diffictdt,  or  imprac- 
ticable so  to  do  without  the  assistance  of 
the  Court  of  Chancery,  it  shall  be  lawful  for 
the  said  Court  of  Chancery  to  make  an  order 
appointing  a  new  trustee  or  new  trustees 
either  in  substitution  for,  or  in  addition  to, 
any  existing  trustee  or  trustees,*' 

Mr,  C,  Hall  read  the  above-mentioned 
section,  and  raised  the  question  whether 
the  act  applied  to  the  case  before  the 
Court.  All  the  trustees  had  disclaimed, 
and  there  never  had,  therefore,  been  any 
existing  trustee  or  trustees. 

Parker,  V.C.  said,  that  he  thought  it 
would  be  a  narrow  construction  of  the  act 
to  say  that  trustees  could  not  be  appointed 
in  the  place  of  these  disclaiming  trustees. 
He  thought  that  the  order  should  be  to 
appoint  the  new  trustees  in  substitution 
for  the  trustees  who  disclaimed. 


YolZXL] 


MICHAELMAS  1851  to  MICHAELMAS  1853. 


It 


1851.     y 

Nov.  15.     } 


HODGSON  9.  BA&L  OF 
FOWI8. 


Railway  Ccmpany'^h^wnetion* 

A  company  vmu  authorized  by  three  aet$ 
of  parliament  to  make  three  distinct  railway  s^ 
(uotforminy  one  Hne)  with  separate  amount 
0/  capital  for  each.  Another  ratiway  com* 
pony  waSf  by  a  fourth  act  of  parliament^ 
eulkorized  to  take  a  lease  of  the  three  lines^ 
a»d  did  so  ;  and  the  whole  undertaking  was 
placed  under  the  controtd  of  a  joint  committee 
of  directors  of  all  the  companies.  One  of  the 
Uiree  Unes  was  sufficient  completed  to  be^ 
end  waSf  opened^  and  the  directors  made 
caUafor  the  purpose  of  entirely  finishing  the 
opened  Une^  the  other  two  being  abandoned. 
An  it^netion  was  granted  at  the  RoUs^ 
restraining  the  appUeation  of  money  and  the 
making  of  calls  for  any  purposes  not  autho^ 
rized  by  the  three  aetSj  excepting  only  for 
the  purposes  of  ordinary  repair : — Held^  on 
eppealf  that  on  an  interlocutory  applieaHon^ 
m  the  absence  of  the  lessee  company^  the 
opened  Une  being  worked  under  the  direction 
e/  ihe  joint  committee^  the  if^netion  must 
hedissohed, 

Thif  was  an  appeal  motion  from  an  order 
for  an  injunction  made  by  the  late  Master 
of  the  Rolls,  Lord  Langdale.  A  full  detail 
of  the  facts  of  the  case  and  the  judgment 
of  Lord  Langdale  axe  reported  in  19  Law 
/.i{0p.(N.8.)Chanc.  856,418.  In  order  to 
render  the  grounds  of  the  judgment  on  the 
appeal  apparent,  it  will  only  be  necessary 
now  to  state  that  the  Shropshire  Union 
Railways  and  Canal  Company  (that  being 
ooe  company,)  was  empowered  to  make 
^uee  distinct  railways,  the  first  from 
Shrewsbury  to  Staffoid,  the  second  from 
Newtown  to  Crewe,  and  the  third  from  Cal- 
▼eriey  to  Wolverhampton.  In  the  follow- 
ing session  of  parliament  a  fourth  act  was 
passed,  by  wMch  the  Shropshire  Union 
Railways  and  Canal  Company  was  em- 
powered and  required  to  grant,  and  the 
London  and  North- Western  Railway  Com- 
pany to  accept  a  lease  of  those  railways, 
when  completed,  on  certain  specified  terms; 
and  it  was  directed  that  the  whole  should 
l)e  placed  under  a  committee  of  manage- 
mrat,  composed  of  directors  of  each  of  the 
Niw  Snns^  XXL— Ceaso. 


oompaniet.    By  the  first  act  800,000L 
was  to  be  raised,  by  the  second  1,500,000^.9 
and   by   the    third   1,000,000/.      Shares 
were  issued  to  raise  the  sums  in  165,000 
shares  of  20/.  each,  and  caUs  were  made. 
An  action  was  brought  against  Mr.  Hodg- 
son, in  July  1850,  for  a  third  call.     Mr. 
Hodgson  filed  his  bill  on  behalf  of  himself 
and  the  other  20/.  shareholders,  against 
the  company,  which,  after  alleging  that 
the  only  part  of  the  three  lines  which  had 
been   constructed  was  a  portion  of  the 
Shrewsbury  and  Stafibrd  Une,  which  had 
been  opened,  but  that  the  other  two  lines 
were  to  be  abandoned,  the  directors  deter- 
mining to  apply  to  parliament  for  authority 
for  so  doing ;  and  after  insisting  that  the 
directors  had  no  power  to  construct  the 
Shrewsbury  and  Stafford  line  only,  prayed 
a  declaration  that  it  was  not  in  Uie  power 
of  the  directors  to  apply  the  monies  raised 
under  the  several  acts,  or  any  of  them,  for 
this  exdusiye  purpose,  and  for  an  injunc- 
tion to  restrain  it,  and  to  prevent  the 
enforcing  calls  except  for  the  purpose  of 
all  the  acts.    Lord  Langdale  held  that  the 
company  had  no  right  to  apply  the  funds 
in  making  one  only  of  the  three  railways, 
but  there  being  no  allegation  in  the  bill 
that  the  directors  intended  to  apply  the 
funds  exclusively  to  the  formation  of  one 
only  of  the  three  lines,  a  demurrer  to  the 
bill  was  allowed  on  that  ground.  The  Court 
gave  leave  to  the  plaintiff  to  amend.     The 
bill  was  accordingly  amended,   and   the 
affidavits  having  been  re-sworn,  with  some 
£ew  variations,  the  injunction  was  moved 
for  and  granted,    not  extending  to  the 
restraint  upon  nudsing  calls,  and  permitting 
the  application  of  the  money  for  ordinary 
repairs.     From  this  order  the  appeal  was 
made. 

From  the  evidence,  which  was  very  long 
and  very  conflicting,  it  appeared  that  the 
line  opened  was  worked  by  the  London 
and  North -Western  Railway  Company, 
under  the  direction  of  the  joint  committee; 
that  the  plaintiff  knew  of  the  intended 
abandonment  of  the  two  lines  upwards  of  a 
year  before  the  filing  of  the  bUl,  and  that 
there  was  no  intention  or  wish  to  stop  the 
working  of  the  completed  line.  The  Lon- 
don and  North- Western  Railway  Company 
(the  lessees)  were  not  represented  on  the 
motion.     The  arguments   on   the  appeal 
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were,  in  most  respects,  a  repetition  of  those 
used  in  the  court  below. 

Mr.  RoU,  Mr.  WUlcock,  and  Mr.  Speedy 
for  the  appellants,  argued  that  the  effect 
of  the  injunction  was  to  prevent  the  defen- 
dants from  doing  anything  whatsoever, 
even  from  doing  what  they  were  not  only 
enabled,  but  were  bound  to  do  under  the 
terms  of  the  Leasing  Act.  The  company 
were  authorized  to  make  three  lines,  and 
they  had  made  one,  which  they  wished  to 
complete;  the  reason  for  abandoning  the 
other  two  was,  that  they  would  not  be 
profitable.  If  the  money  were  paid  as 
they  wished,  the  one  line  would  be  ren- 
dered profitable,  while,  if  the  injunction 
were  continued,  all  the  money  already 
expended  would  be  thrown  away. 

Mr.  Roundell  Palmer  contended  that 
the  company  had  no  right  to  apply  any 
part  of  the  capital  authorized  to  be  raised 
for  either  of  the  two  lines  now  abandoned 
in  the  completion  and  extension  of  that 
which  was  opened.  Each  capital  was 
applicable  to  the  formation  of  each  line, 
and  each  line  only.  The  principle  govern- 
ing such  a  case  was  fully  laid  down  in  the 
case  of  Cohen  v.  Wilkinson  (1)  ;  it  was  held 
that  a  company  could  not  apply  an  entire 
fund  for  the  completion  only  of  a  part  of 
an  undertaking. 

Mr.  Speed,  in  reply.  —  This  company 
ought  not  to  be  restrained  from  mi^Ling 
and  completing  the  Shrewsbury  and  Staf- 
ford line,  they  not  being  able,  with  any 
prospect  of  profit,  to  form  the  other  two. 
The  case  of  Cohen  v.  Wilkinson  is  obvi- 
ously distinguishable  from  this,  and  its 
principle  does  not  apply.  To  abandon 
one  part  of  a  long  and  continuous  line  is 
very  different  from  making  one  line  of 
three.  At  any  rate,  the  London  and  North- 
Western  Railway  Company  ought  to  have 
been  represented  on  this  motion,  they  hav- 
ing a  very  material  interest  in  the  question, 
and  they  being,  as  lessees,  actually  work- 
ing the  line  from  Shrewsbury  to  Stafford, 
under  the  direction  of  the  joint  committee. 
The  evidence,  also,  is  clear  to  shew  that 
the  plaintiff  must  have  known  long  before 
the  filing  of  the  bill  of  the  intended  aban- 

(1)  1  Hall  &  Twells,  654 ;  s.  c.  18  Law  J.  Rep. 
(N.B.)  Chanc.  378,  411. 


donment  of  the  two  other  lines,  and,  there- 
fore, he  must  be  taken  to  have  acquiesced 
in  what  has  been  determined  on. 

Lord  Justice  Knight  Bruce. — As  to 
this  injunction,  we  have  arrived  at  the  same 
conclusion,  whether  precisely  by  the  same 
course  of  reasoning  is  not  very  important 
to  inquire.  However,  I  wish  Uie  observa- 
tions I  am  about  to  make  to  be  taken  as 
coming  from  me  alone.  I  view  this  injunc- 
tion as  preventing  in  effect  the  defendants 
from  applying  a  single  shilling  of  the  cor- 
porate money  unless  for  the  purpose  of 
paying  debts  or  liabilities  which  were  in 
existence  at  the  date  of  the  notice  of  mo- 
tion at  the  Rolls,  and  unless  for  the  current 
expenses  of  the  railway  or  canals  ;  which, 
of  course,  prevents  them  from  laying  out 
a  single  shilling  in  improving  the  railway 
or  adding  to  the  works  or  conveniences 
connected  with  it,  as  I  understand  the 
order.  But  to  what  state  of  things  do 
these  observations  apply  ?  They  apply  to 
a  case  where,  in  the  first  place,  a  rail- 
way company  which  is  importantly  inter- 
ested in  the  order  sought  is  absent;  a 
company  which  has,  under  a  lease,  pos- 
session of,  and  the  working  of  the  rail- 
way ;  which  has  the  very  management  of 
the  concern  under  the  superintendence  of 
a  joint  committee  composed  of  members 
of  this  railway  company  and  the  absent 
company.  But  this  is  not  all.  One  line 
of  die  system  of  railways  in  question, 
namely,  that  from  Stafford  to  Shrewsbury 
being  in  actual  operation,  the  continuance 
of  such  operation  is  not  attempted  to  be 
stopped.  The  plaintiff  accedes  to  the  pro- 
position, that  in  the  actual  state  of  things, 
this  line  must  proceed  and  must  go  on. 
Indeed  no  other  proposition  can  be  ac- 
cepted as  reasonable,  otherwise  a  very 
large  amount  of  property  would  be  doomed 
to  destruction.  In  such  a  case,  where  the 
plaintiff  makes  such  admissions,  and  where 
absent  parties  are  importantly  interested, 
he  desires  an  injunction  to  prevent  the 
application  of  a  single  shilling  in  additional 
buildings  and  improvements  to  make  the 
outlay  which  has  been  already  incurred 
profitable  to  himself  and  his  partners. 

It  may  be  that  these  remarks  are  sufii- 
cient  to  dispose  of  the  case,  but  this  is  not 
all.     It  has  been  assumed  that  this  case  is 
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equiralent  to  that  of  Cohen  v.  Wilkinson^ 
since  here  several  acts  of  parliament  are 
made  and  formed  into  one  act,   having 
reference  to  the  same  suhject  matter,  with 
one  capital  stock,  although  to  be  carried 
into   execution    by    the    construction   of 
various  lines  of  railroad ;  and  it  has  been 
assumed  that  because  some  part  of  the 
undertaking  has  been  abandoned  and  some 
part    retained,    therefore  a  separate  and 
distinct  line  cannot  be  made.     But  it  is 
made  and  in  operation,  and  if  it  were  not, 
I  am  not  persuaded  that  the  principle  of 
Cohen  V.  fVilkiruon  apfilies  here.  But  more, 
— as  a  Judge,  I  am  bound  from  the  facts 
before  the  Court,  to  make  the  unavoidable 
inference  that  for  more  than  twelve  months 
before  the  bill  was  filed,  the  plaintiff  must 
have    known    that   the   abandoned   lines 
would  be  abandoned,  and  that  there  was 
no  substantial  chance  of  making  either  of 
them  within  the  time  fixed  by  parliament, 
and  yet  there  was  no  bill  filed  until  the 
mondi  of  November  1849.     As  a  matter 
of  fact,  I  believe  that  for  more  than  twelve 
months,    Mr.  Hodgson    knew  that  these 
lines   could  not  and  would  not  be  pro- 
ceeded with,  and  that  there  was  no  inten- 
tion existing  anywhere  to  attempt  to  pro- 
ceed with  them  or  either  of  them.     Besides 
all  this,  I  observe  that  this  is  an  interlo- 
cutory application  for  an  injunction,   as 
to  which  the  Court  has  always  exercised 
a   discretion,  balancing   and   considering 
whether  greater  mischief  would  follow  the 
granting   or  refusing  of   the   injunction. 
The  plaintiff  comes  here  with  a  doubtful 
equity,  and  I  am  disposed  to  think  that 
if  his  equity  were  clear,  greater  mischief 
would  be  done  by  granting  than  by  refusing 
this  injunction,  and  this  even  to  his  own 
property.     I  find  that  there  has  been  here 
an  acquiescence  of  a  more  than  ordinary 
amount  and  of  a  very  plain  description. 
My  Lord  Cran worth  agrees  with  me : — ^we 
have    arrived    at    the    same    conclusion, 
although,   perhaps,    not  exactly   by   the 
same  process.     We  therefore  dissolve  the 
injunction.     But  it  is  said,  that  this  will 
leave  the  defendants  at  liberty  to  make 
the  Stone  and  Shallowford  branch  line. 
Perhaps  this  may  be  so.     I  am  not  sure 
that  what  is  true  of  one  lines  is  not  true  of 
the  two  branches.  But  these  two  branches 
are  not  yet  begun.  If  they  shall  be  begun. 


and  the  plaintiff  shall  think  himself  en- 
titled to  complain,  he  may  come  here  and 
complain  and  he  shall  be  heard.  We  do 
not  wish  to  prejudice  any  question  that 
may  arise,  but  at  present  it  is  extremely 
doubtful  whether  these  two  branch  lines 
will  be  touched.  The  order  we  shall  make 
is  to  discharge  the  order  and  dissolve  the 
injunction,  without  prejudice  to  any  future 
application,  and  without  prejudice  to  any 
question.  Reserve  the  costs  of  this  motion 
and  of  the  motion  before  the  Rolls. 

Lord  Justice  Lord  Cranworth. — I 
entirely  concur  in  the  order  which  has  just 
been  pronounced.  I  have  come  to  the 
same  conclusion  as  Lord  Justice  Knight 
Bruce,  and  perhaps  by  nearly  the  same 
reasoning.  I  confess  1  had  some  difficulty 
in  seeing  any  distinction  between  the  effect 
of  three  acts  of  parliament  authorizing 
three  lines  forming  a  cluster  as  it  were, 
and  one  act  authorizing  one  line.  The 
principle  appears  to  be  exactly  the  same. 
But  although  when  parliament  has  autho- 
rized one  line  or  one  cluster  of  lines,  the 
parties  must  execute  the  whole,  and,  there- 
fore, are  acting  in  violation  of  the  act 
unless  they  execute  the  whole,  yet  this 
Court  has  always  exercised  some  discre- 
tion in  matters  of  injunction,— especially 
when  an  injunction  is  sought,  as  in  the 
present  case,  on  an  interlocutory  appli- 
cation ;  and  I  confess  that  when  one  line 
only  has  been  authorized  to  be  made,  I 
should  feel  less  unwilling  to  exercise  that 
discretion  than  when  several  lines  are 
authorized  to  be  made,  because  when  one 
line  of  several  is  completed,  this,  though 
not  all  which  is  authorized  by  the  act, 
is  yet  a  substantial  whole  in  itself,  and 
this  is  not  the  case  when  a  part  only  of  a 
single  line  is  in  operation.  For  the  exercise 
of  this  discretion  of  interposition  by  injunc- 
tion there  is  plenty  of  authority;  and  I 
confess  that  if  there  were  neither  precedent 
nor  authority,  I  should  not  be  in  any 
degree  reluctant  to  make  one.  In  this 
case,  the  facts  are  clear.  Putting  aside 
the  consideration  of  the  two  branches  to 
Stone  and  Shallowford,  proposed  to  be 
added  to  the  present  line,  one  line  is  com- 
pleted, but  considerable  additional  expense 
may  be  usefully  incurred  in  rendering  the 
ouUay  already  made,  profitable.   Now  the 
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effect  of  ibis  injunction  is,  that  not  a  single 
shilling  can  be  expended  in  this  manner. 
Early  in  the  argument,  I  was  struck  with 
a  passage  in  the  order  appealed  from,  in 
which  Lord  Langdale  qualified  his  injunc- 
tion by  the  explanation  that  he  did  not 
mean  to  include  ordinary  repairs.  Now  the 
necessity  for  introducing  this  qualification 
led  me  to  doubt  whether  the  injunction 
could  be  right  in  its  integrity.  Other  like 
modifications  suggested  themselves  to  my 
mind,  so  as  to  leave  some  matters  which 
clearly  ought  to  be  left  in  the  discretion  of 
the  committee  of  management  (if  they  were 
to  have  any  management  at  all)  untouched 
by  the  injunction,  and  I  found  that  I  must 
extend  the  qualifications  to  such  an  extent 
as  to  work  a  complete  modification  of  the 
injunction.  I  was,  therefore,  convinced 
that  an  injunction  was  not  the  right  course, 
for  in  fiict  the  Court  cannot  anticipate 
everything  which  would  be  required. .  The 
necessity  for  any  qualification  at  all  satis- 
fies me  that  this  is  not  a  proper  case  for 
an  injunction  at  all.  With  respect  to  the 
argument  of  acquiescence,  I  fully  coin- 
cide with  what  has  been  said  by  the  Lord 
Justice  Knight  Bruce,  so  that  I  need  say 
nothing  more  on  that  head.  So  much  has 
been  done,  and  so  much  more  remains  to 
be  done  in  order  to  render  the  expenditure 
which  has  been  already  incurred  useful  or 
profitable,  that  it  would  be  unwise  to  fetter 
the  discretion  of  the  directors  by  continuing 
this  injunction,  and,  therefore,  it  must  be 
dissolved  in  the  terms  which  my  Lord 
Justice  Knight  Bruce  has  already  men- 
tioned. 


Lords  Justicbs.  "^ 

1851.  >     In 

Nov.  15, 17,  22.  J 


re  CLARKE. 


CosiSf  Taxation  of'^AUomiea  and  SoUci^ 
tors  AcV-^Authority  of  the  Taxing  Masters 
— Costs  of  Afpedlr^Statute  14  ^  15  Viet. 
c.  83. 

In  the  taxation  of  costs  the  taadng  Master 
has  authority  under  the  statute  6^7  Vict. 
c.  73,  to  disaUow  the  charges  for  an  action 
which  he  in  his  discretion  considers  to  have 
been  improperly  brought. 

The  statute  14  ^  15  Fiet.c.  83,  con^i- 


tuting  the  Court  of  Appeal^  not  poinUng  out 
what  is  to  be  done  as  to  costs^  where^  in 
consequence  of  the  Judges  differing  in  opinion^ 
the  decision  of  the  Court  below  is  affirmed^ 
such  costs  follow  the  result  of  the  appeal. 

This  was  an  appeal  ftom  a  decision  of 
the  late  Master  of  the  RoUs  (Lord  Lang- 
dale)  made  on  a  petition  presented  imder 
the  statute  6  &  7  Vict.  c.  73.  In  the 
taxation  of  a  bill  of  costs  the  taxing 
Master,  Mr.  Martineau,  disallowed  all  the 
charges  relating  to  an  action  of  replevin, 
and  he  also  disallowed  the  dischftfge  of 
the  solicitor  (by  payments  alleged  to  have 
been  made  by  him  of  debts  due  from  his 
client)  of  the  sum  of  2432.  lOs.  admitted 
to  have  been  received  by  him  belonging 
to  his  client.  The  taxing  Master  did  not 
consider  that  there  was  sufficient  evidence 
of  retainer  as  to  the  action,  or  of  authority 
as  to  the  application  of  the  2482.  lOs.  The 
Master  of  the  Rolls  confirmed  the  decision 
of  the  taxing  Master.  The  evidence  was 
exceedingly  long  and  very  conflicting* 
During  Uie  argument  Lord  Justice  Knight 
Bruce  put  questions  to  Mr.  Follett,  the 
taxing  Master,  in  answer  to  which  that 
gentleman  said[,  if  the  bill  had  been  before 
him  he  should  have  followed  the  same 
course  as  Mr.  Martineau,  supposing  he  was 
of  the  same  opinion  as  to  the  question  of 
retainer,  the  impropriety  of  the  action,  and 
the  want  of  authority. 

Mr.  RoU  and  Mr,  Miller  were  for  the 
appellant. 

Mr.  RoundeU  Palmer  end  Mr,  Southgate^ 
for  the  respondent. 

Lord  Justice  Kniqht  BaucE.— My 
learned  Brother  has  authorised  me,  in  the 
event  which  has  happened,  of  my  mind 
being  satisfied  at  the  conclusion  of  the 
argument  against  the  appeal,  to  declare  at 
once  my  opinion  upon  it,  whatever  his 
Lordship's  view  may  be.  Accordingly, 
acting  upon  this  permission,  I  do  so.  I 
repeat  what  I  have  already  stated,  that  my 
mind  has  not  a  particle  of  doubt  on  the 
subject  of  this  appeal.  It  is  an  appeal  on 
the  subject  of  a  taxation  of  a  bill  of  costs 
upon  a  long-considered  decision  of  a  tax- 
ing Master,  confirmed  in  all  points  by  a 
most  careful  and  attentive  Judge.     The 
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taxing  Master,  from  whose  decision  this 
question  was  taken  before  the  Master  of 
die  Rolls,  was  in  his  day  a  solicitor  of  the 
first  respectability  and  of  most  extensive 
practice.      Upon  snch   a  concurrence  of 
opinion  on   such  a  question,  a  court  of 
appeal,  constituted  like  the  present,  ought 
to  be  very  clear  before  rerersing  the  deci* 
lion  idiif^  has  been  arrived  at  below.    But 
whatever  the  weight  of  the  decision  ap- 
pealed &om,  if  the  court  of  appeal  be  clear 
on  &e  point,  it  is  bound  not  to  retire  from 
the  expression  of  its  opinion,  but  to  give 
judgment  in  accordance  with  its  own  views. 
Now,  in  the  first  place,  the  subject  of  the 
present  dispute  is  the  costs  of  an  action 
of  replevin  claimed  against  a  gentleman  as 
administrator  of  his  late  wife  and  of  her 
sister  or  one  of  them.     Neither  wife  nor 
sister  was  party  to  the  action,  and  primd 
faeit^  there^re,  neither  of  them  is  or  ever 
was,  liable.     But  then  it  is  argued,  the 
two  ladies,  or  one  of  them,  authorized  or 
directed  this  action  to  be  brought,  or  became 
liable  for  the  costs  of  the  action ;  and  upon 
this  argument  evidence  has  been  gone  into 
on  either  side  of  a  very  voluminous  and  not 
very  consistent  nature.     The  evidence  pro- 
duced is  very  £Eur  from  satisfying  my  mind 
that  either  sister  authorized  or  sanctioned 
the  action,  or  contracted  or  became  liable 
to  pay  the  costs  of  iL     It  is,  in  fact,  I  say, 
to  my  mind,  very  improbable  that  either 
sister  ever  did  so  ;    but  assuming,  for  the 
sake  of  axgument,  that  either  sister  had 
done  so,  I  am  of  opinion  that  it  is  incum- 
bent on  the  solicitor  employed  to  shew  that 
he  gave  the  ladies  proper  advice  and  proper 
notions  on  such  a  subject,  and  that  he  had 
not  allowed  them  blindly  to  give  instruc- 
tions on  such  a  subject  which  he  was  bound 
to  undemtand,  and  which  they  must  be 
taken  to  have  known  nothing  about.  There 
is  no  evidence  or  suggestion  that  he  ever  did 
so.     I  agree  that,  notwithstanding  the  im- 
propriety of  bringing  any  action  die  client 
maybe  ^ble  for  the  cost  of  it  if  he  insuffi- 
dently  or  falsely  inform  his  attorney  on  a 
mattOT  of  fiict,  or  if  being  informed  by  his 
attorney  of  the  utter  madness  and  hope- 
lessness   of  bringing  such  an  action,  he 
should  require  tiie  attorney  to  proceed 
inth  the  action  whether  he  considered  it 
wise  or  unwise.     In  such  a  case  I  agree 
that  the  client  is  bound.     Here,  however, 


we  have  no  such  case.  Every  circumstance 
was  known  at  the  least  as  well  to  the  attorney 
as  to  the  client,  and  probably  much  better ; 
and  if  the  client  had  directed  the  attorney 
to  proceed  in  such  an  action,  it  was  the  duty 
of  the  latter  to  have  told  him  that  the 
action  was  most  absurd,  that  it  was  impos- 
sible to  succeed.  This  is  the  language  he 
ought  to  have  held.  There  is  not  the 
smallest  evidence  to  shew  that  he  ever  did 
hold  such  language  or  anything  like  it. 

It  is  said  that  the  attorney  in  bringing 
this  action  acted  on  the  advice  of  coiusel, 
and  that  an  attorney  is  justified  in  acting 
on  that  advice,  nay,  is  bound  to  act  on  it. 
On  the  general  proposition  we  desire  to 
say  nothing.  In  this  case  it  is  sufficient 
to  remark,  that  the  only  opinion  of  counsel 
which  we  have  before  us  is  against  the 
action,  as  indeed  must  have  been  that  of 
any  person  in  the  smallest  degree  con- 
versant with  the  subject.  There  is  nothing 
the  other  way,  except  the  recollection  of 
the  solicitor  conducting  this  case,  that  the 
opinion  of  two  gentlemen  of  the  equity  bar 
had  been  taken  in  favour  of  the  propriety 
of  the  action  of  replevin.  However  out  of 
the  usual  course  it  may  appear  to  have 
taken  the  opinion  of  gentlemen  at  the 
equity  bar,  on  a  point  of  pleading  at  com- 
mon law,  still,  as  I  admit  that  every  gen- 
tieman  at  that  bar  ought  to  have  some, 
and  that  not  a  slight  acquaintance  with 
the  principles  and  practice  of  special  plead- 
ing, I  might  have  allowed  some  weight  to 
the  circumstance  if  that  opinion  had  been 
actually  given  and  honestiy  acted  on.  But 
there  is  no  evidence  that  such  an  opinion 
ever  was  given ;  there  is  not  the  smallest 
trace  of  its  existence;  there  is  no  entry 
relating  to  it  in  the  bill  of  costs,  the  sub- 
ject of  tills  appeal ;  no  charge  for  it  nor 
any  attendance  relating  to  it ;  and  I  think, 
therefore,  that  the  recollection  of  this  gen- 
tieman  must  have  misled  him,  and  that,  at 
the  most,  it  can  only  have  been  one  of 
those  opinions  for  which  no  payment  is 
ever  made,  and  which  are  proverbially 
known  to  be  worth  exactly  what  is  given 
for  them.  Under  every  view  of  the  case, 
I  am  of  opinion  that  no  charge  as  to  the 
costs  of  tiiis  action  of  replevin  can  be  main- 
tained as  against  either  of  the  ladies,  nor 
contingentiy  against  the  administrator  as 
their  representative. 
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The  only  other  portion  is  as  to  a  sum 
of  243^.  lOs.  belonging  to  these  ladies 
or  one  of  them,  which  found  its  way  from 
the  hands  of  the  trustees  into  the  hands 
of  the  solicitors,  and  from  which  they 
seek  to  discharge  themselves  by  alleging 
that  they  disposed  of  it  in  payment  of 
various  sums  of  money  claimed  as  due 
from  the  ladies.  It  is,  under  the  circum- 
stances, an  unavoidable  inference  that  the 
solicitors  when  they  received  this  money 
from  the  hands  of  the  trustees,  had  notice 
whose  this  money  was,  and  therefore  they 
became  themselves  in  effect  trustees  of  the 
money  for  those  to  whom  they  knew  the 
money  belonged,  and  directly  indebted, 
that  is  equitably  indebted,  and  chargeable 
in  account  with  it  upon  the  commonest 
principles  of  equity.  No  man  has  a  right  to 
pay  my  debt  with  my  money  without  my 
consent,  and  if  he  do  so,  he  is  nevertheless 
answerable  to  me.  It  would,  therefore, 
be  impossible  for  me  to  concur  in  sending 
this  case  to  law  in  the  hope  of  there  elicit- 
ing further  evidence  on  the  point  of  retainer, 
for  my  judgment  does  not  go  on  the  ground 
of  non-retainer  merely ;  and  I  think  be- 
sides, it  is  extremely  improbable  that  any 
adducible  evidence  has  been  omitted  in 
this  case,  which,  after  having  been  upwards 
of  three  years  before  the  Master,  has  now 
been  twice  examined  in  superior  courts.  I 
think  the  order  appealed  from  wholly  right, 
and,  therefore,  that  the  appeal  should  be 
dismissed.  If  my  learned  Brother  should 
not  coincide  in  opinion  that  the  petition 
should  be  dismissed  with  costs,  I  do  not 
at  present  know  how  we  have  authority  to 
deal  with  the  question  of  the  costs  of  the 
appeal.  That  point,  therefore,  in  that 
event  had  better  stand  over  for  a  few  days, 
that  we  may  have  the  opportunity  of  con- 
sidering it. 

Lord  Justice  Lord  Cranworth. — The 
statute  which  places  us  here  says,  that 
if  there  be  a  difference  of  opinion  between 
the  Judges  the  result  of  that  difference 
shall  be  that  the  judgment  appealed  from 
shall  be   affirmed  (1).      It  is,  therefore, 

(1)  The  sUtute  14  &  15  Vict  c.  83,  '  An  Act  to 
improve  the  administration  of  justice  in  the  Court 
of  Chancery,  and  in  the  Judicial  Committee  of  the 
Privy  Council/  The  9th  section  enacta,  *«  That  the 
decision  of  the  majority  of  the  Judges  of  the  court  of 


unnecessary  for  me  to  enter  at  large  into 
the  opinion  I  should  have  given,  since,  in 
whatever  respect  that  opinion  might  have 
differed  from  the  lucid  statement  we  have 
just  heard,  it  could  not  alter  the  judgment. 
I  quite  accede  to  the  expediency  of  the 
delay  proposed  by  my  learned  Brother  for 
considering  how  the  costs  of  this  appeal 
are  to  be  dealt  with.  I  quite  agree  with 
all  that  my  learned  Brother  has  said,  yet 
there  is  some  small  difference  in  the  results 
we  have  arrived  at.  If  I  were  sitting  here 
as  a  juryman  I  should  be  bound  to  acqui- 
esce in  that  opinion  entirely  on  both  points, 
namely,  that  no  authority  was  given  either 
to  bring  the  action  of  replevin,  indepen- 
dently of  all  considerations  as  to  the  pro- 
priety of  the  action,  or  to  apply  the 
243/.  1  Os,  in  the  manner  described.  If  I  were 
sitting  here  as  a  juryman,  I  say,  I  admit 
that  I  should  be  bound  to  negative  that 
authority,  but  sitting  here  as  a  Judge  I  am 
bound  to  say  that  I  am  not  convinced  that 
the  effect  of  further  investigation  might 
not  be  to  alter  my  opinion,  and  at  least  to 
establish  the  liability  of  these  ladies  to 
discharge  the  costs  of  the  action  of  replevin. 
The  proposition .  to  be  made  out,  in  this 
view  of  the  case,  by  the  appellant  is,  his 
legal  right  to  assert  his  claim  to  these 
costs  by  action.  Now  the  statute  under 
which  the  taxation  takes  place  (6  &  7  Vict, 
c.  73.)  only  intended  to  provide  a  more 
convenient  way  of  ascertaining  the  amount 
of  the  bill  for  which  the  action  was  to  be 
brought.  The  legislature  never  intended 
to  delegate  to  an  officer  of  the  court  the 
question  whether  the  attorney  should  ever 
have  a  right  or  not  to  bring  an  action  at 
all,  which  would  be  the  case  if  the  taxing 
Master  could  disallow  whole  bills  as  he  seems 
to  have  done  here.  Sitting  here,  therefore, 
not  as  a  juryman,  but  as  a  Judge,  I  should 
have  said  if  there  is  doubt  as  to  part  of  the 
bill,  bring  an  action  as  to  that  part.  But 
it  is  said,  that  this  action  is  altogether  so 
preposterous  that  it  was  the  duty  of  an 
attorney  not  to  be  concerned  in  carrying  it 
on,  and  that,  therefore,  if  he  be  concerned 

appeal  shall  he  taken  and  deemed  to  he  the  decision 
of  the  said  Court,  and  if  the  Judges  of  the  court  be 
equally  divided  in  opinion  on  any  cause  or  matter 
brought  before  the  C(mrt  by  way  of  appeal,  the 
decree  or  order  appealed  from  shall  be  taken  and 
deemed  to  be  affirmed  by  the  court  of  appeal."  • 
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he  cannot  claim  to  be  paid  for  doing  so. 
But  in  spite  of  the  weight  due  to  the  officer 
whose  opinion  we  have  heard  in  court  this 
day,  I  very  much  doubt  whether,  when  in 
taxing  a  bill  of  costs  the  client  denies 
having  authorized  the  action,  the  taxing 
Master  can  turn  round  and  say  that  the 
attorney  ought  to  have  examined  into  the 
probable  chances  of  success.  If,  indeed, 
this  were  within  the  province  of  the  taxing 
Master,  I  quite  agree  that  this  is  the  most 
absurd  action  that  could  ever  have  been 
brought.  So  with  regard  to  the  discharge  set 
upas  to  the  sum  of  243/.  lOs,  As  a  jury- 
man I  admit  that  no  sufficient  evidence  of 
authority  for  the  alleged  application  of  the 
money  has  been  produced,  but,  as  a  Judge, 
I  should  feel  disposed  to  try  the  effect  of 
further  investigation,  and  should,  therefore, 
had  I  been  sitting  alone,  have  sent  it  to 
law.  However,  it  is  of  little  use  to  state 
what  I  might  have  felt  myself  bound  as 
a  Judge  to  do,  had  I  been  sitting  alone. 
In  consequence  of  the  difference  of  opinion 
between  Lord  Justice  Knight  Bruce  and 
myself  the  present  appeal  must  be  dis- 
missed. 

Lord  Justice  Knight  Bruce. — Cannot 
some  arrangement  be  come  to  about  the 
costs  ?  If  not,  we  must  decide  that  point. 
The  act  of  parliament  says,  that  where  the 
Judges  of  appeal  differ  in  opinion  the  de- 
cision of  the  Court  below  shall  be  affirmed. 
If  this  depended  on  myself,  had  I  been 
sitting  alone,  I  should  most  certainly  have 
dismissed  the  appeal,  with  costs.  Counsel 
can  now  speak  on  the  question  of  costs. 

Mr,  RoU. — During  the  argument  one 
of  your  Lordships  threw  out  a  sugges- 
tion that  possibly  an  action  at  law  might 
elicit  further  evidence  on  these  disputed 
points,  and  an  action  the  appellant  is 
desnrous  of  trying,  and  Lord  Cranworth 
has  already  stated  his  opinion  that  were 
he  sitting  alone  he  should  have  directed  an 
action  to  be  tried.  No  action  suggested 
itKlf  to  Lord  Langdale;  and  therefore  as 
the  only  ground  for  the  appellant  not 
having  the  benefit  of  the  action  arises  from 
the  affirmance  of  the  Court  below,  by 
reason  of  the  difference  of  opinion  between 
your  Lordships,  it  would  only  be  just  to 
dismiss  the  appeal,  without  costs. 


Mr.  Southgaie, — This  is  a  second  unsuc- 
cessful appeal,  first  from  the  order  of  the 
taxing  Master,  and,  secondly ,  from  the  deci- 
sion of  the  Master  of  the  Rolls  affirming 
that  order.  Neither  before  the  taxing 
Master  nor  the  Master  of  the  Rolls  was 
any  suggestion  made  of  an  action,  or  that 
any  further  evidence  could  be  produced. 
This  second  appeal  has  been  unsuccessful, 
and  the  costs  ought,  as  they  would  at  com- 
mon law,  to  follow  the  event.  Even  sup- 
posing this  were  a  case  at  common  law  in 
error  in  .the  Exchequer  Chamber,  and  the 
Judges  were  equally  divided  in  opinion,  the 
appeal  would  fail,  and  the  costs  would  be 
given  against  the  appellant. 

Lord  Justice  Lord  Cranworth. — ^At 
common  law  the  costs  follow  the  event; 
but  the  analogy  to  a  court  of  error  is  not 
correct;  for  there,  when  the  Judges  are 
equally  divided  in  opinion  there  is  no 
judgment,  and  therefore  of  course  there 
can  be  no  costs.  That  analogy,  therefore, 
fails  the  respondent.  In  this  court,  how- 
ever, constituted  as  it  is  under  the  statute 
giving  us  jurisdiction,  it  is  expressly  enacted 
that  a  difference  of  opinion  affirms  the 
judgment  below.  But  the  statute  is  silent 
as  to  costs.  Even  the  general  analogy  of 
the  respondent's  counsel  to  the  practice  at 
common  law  cannot  safely  be  drawn,  for 
there  the  rule  of  costs  following  the  event 
is  universal,  while  here,  in  equity,  the  rule 
admits  of  many  exceptions.  I  again  say 
I  feel  every  inclination  with  my  learned 
Brother  to  give  the  successM  party  the 
costs  of  the  appeal,  but  I  doubt  our  autho- 
rity. We  must  take  a  day  or  two  to  con- 
sider. 

Nov.  17. — ^LoRD  Justice  Lord  Cran- 
worth.— The  appeal  in  this  case  having 
been  dismissed  in  consequence  of  a  differ- 
ence in  opinion  between  the  Lord  Chief 
Justice  and  myself,  it  will  be  dismissed  with 
costs  on  two  grounds :  first,  because  the 
difference  felt  by  myself  from  Lord  Lang- 
dale's  decision  is,  not  because  I  think  that 
decision  wrong,  but  because  I  think  that 
decision  was  perhaps  premature,  for  if  the 
question  had  been  sent  to  law  further  in- 
formation might  have  been  obtained,  which 
perhaps  might,  or  perhaps  might  not,  have 
induced  a  different  decision ;  and  secondly, 
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because,  if  deciding  this  appeal  on  the 
materials  before  Lord  Langdale,  had  I  been 
sitting  alone,  I  have  no  doubt  whatever  I 
should  have  decided  in  the  same  manner 
as  Lord  Langdale.  The  appeal  is  dis- 
missed, and  the  costs  foUow  the  result. 

Nov.  22.— -The  case  was  by  leave  again 
mentioned  on  a  supposed  further  discovery 
of  authority  to  the  solicitor  by  the  client, 
but  the  order  was  not  varied.  The  sup- 
posed new  matter  was  discovered  soon  after 
the  judgment  was  delivered,  and  the  Court 
thereupon  gave  the  leave.  The  order  was 
directed  to  be  drawn  up  as  of  this  day. 


L 

Nov 


.C.     > 
V.  6.  > 


TATES  V.  HADDAN. 


Will — Cofutrttction — Perpetual  Annuity, 

A  testator  gave  an  annuity  of  100/.  to 
his  son  for  life,  and  he  died  leaving  a 
child  him  surviving ;  he  continued  the  same 
annuity  for  such  chUd^s  benefit,  to  be  paid  to 
his  or  her  mother  t^-Held,  upon  appeal,  re- 
versing  the  decision  of  the  Court  below,  that 
the  son*s  child  took  an  annuity  for  Ufe  only, 
to  be  paid  during  minority  to  the  mother. 

This  was  an  appeal  from  so  much  of  the 
decree  of  the  Vice  Chancellor  of  England 
(reported  18  Law  •/.  Rep,  (n.s.)  Chanc, 
810,)  as  declared  that  the  plaintiff,  Emma 
Yates,  was  entitled  under  the  will  of  the 
testator  in  the  cause  to  a  perpetual  annuity 
of  1001. 

Mr.  Stuart  and  Mr,  Hardy  appeared  for 
the  executors  and  trustees,  appellants  ; 

Mr,  Speed,  for  a  defendant  in  the  same 
interest ;  and 

Mr,  RoU  and  Mr,  E,  F,  Smith,  in  sup- 
port of  the  decree  below. 

The  following  additional  authorities  were 
cited  on  the  appeal : — 

Blewitt  V.  Roberts,   Cr.  &  Ph.  280; 

8.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 

343. 
Hedges  v.  Harpur,  9  Beav.  479. 
Philipps  V.  Chamberlaine,  4  Yes.  51. 
Allan  V.  Backhouse,  2  Yes.  &  B.  75. 
Samuda  v.  Lousada,  7  Beav.  243. 


Williams  on  Executors,  p.  1028. 
Byng  v.  Lord  Strafford,  5  Beav.  558 ; 

s.c.  12  LawJ.  Rep.  (n.s.)  Chanc.  169. 
Wilson  V.  Maddison,  2  You.  &  C.  C.C. 

372 ;  s.  c.  12  Law  J.  Rep.  (n.s.) 

Chanc.  420. 

The  Lord  Chancellob. — In  Ibis  case 
'the  Yice  Chancellor  of  England  decided 
that  the  plaintiff  Emma  Yates,  under  the 
will  of  the  testator,  was  entitled  to  a  per- 
petual annuity  of  100/.  The  defendants 
appeal  from  that  decision,  contending  that 
Emma  Yates  is  only  entitled  to  this  an- 
nuity during  her  minority,  or  at  the  fur- 
thest, during  her  life.  I  am  of  opinion 
that  she  is  entitled  for  life  only. 

In  Blewitt  v.  Roberts,  Lord  Cottenbam 
says,  "  There  is  a  marked  distinction  be- 
tween the  gift  of  the  produce  of  a  fund 
without  limit  as  to  time,  and  a  simple  gift 
of  an  annuity."  ^*  To  hold  that  a  simple 
gift  of  an  annuity  to  A.  does  not  give  an 
annuity  beyond  the  life  of  A.  is  not  in- 
consistent with  holding  that  a  gift  of  the 
produce  of  a  fund,  without  limit  as  to  time, 
gives  the  fund  itself.  If  a  testator  were 
minded  to  give  10,000/.,  can  it  be  sup- 
posed that  he  would  set  about  effecting 
this  object  by  giving  500/.  per  annum  to 
the  intended  legatee,  without  making  any 
mention  of  the  10,000/."?  In  Robinson 
V.  Hunt  (I),  the  testator  gave  an  annuity 
of  100/.  to  his  brother,  and  after  his  de- 
cease he  gave  the  same  annuity  to  his 
sbter-in-law  and  his  nephew,  to  be  equally 
divided  between  them,  and  to  the  survi- 
vor of  them ;  and  he  directed  that  if  his 
nephew  should  have  any  children,  the  said 
annuity  should  be  equally  divided  be- 
tween them,  but  if  his  nephew  should 
die  without  issue,  then  the  annuity  should 
go  to  the  testator's  cousin  and  his  beirs 
for  ever.  And  it  was  held  that  the  children 
of  the  nephew  took  absolute  interests  in  a 
perpetual  annuity.  In  Stokes  v.  Heron  (2), 
the  annuities  given  by  the  will  were  held 
to  be  perpetual  annuities.  In  that  case 
the  whole  fund  was  devoted  to  the  pay- 
ment of  certain  annuities.  In  the  present 
case,  the  testator  merely  gives  an,  annuity 
of  a  certain  amount.  In  Hedges  v.  Harpur 

(1)  4  BesT.  450. 

(2)  12  CI.  &  F.  161. 
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it  was  held  that  the  children  of  the  testa- 
tor's daughters  took  only  a  life  interest  in 
their  annuities.  So,  in  Innes  v.  Mitehell 
(3)  it  was  held  that  the  annuities  were  for 
life  only.  All  the  decisions  seem  to  me  to 
be  in  accordance. 

But  it  was  stated  that  the  fund  which 
would  produce  the  annuity,  would  he 
equiralent  to  the  distributive  share  of 
Edward  Yates  in  the  testator's  assets.  The 
fundamental  rule,  however,  is,  that  the 
intention  must  be  collected  from  the  words 
of  the  will ;  but,  if  it  were  otherwise,  the 
aignment  is  of  small  weight,  as  the  tes* 
tator  had  excluded  Edward  and  his  chil- 
dren from  any  share  of  his  residuary 
estate.  The  antecedent  probability  is,  that 
an  annuity  given  indefinitely  is  for  life 
only ;  and  upon  the  authorities  I  must 
hold  that  the  present  case  is  not  a  gift  of 
a  perpetual  annuity.  The  next  question 
then  is,  whether  it  is  for  life  or  only  during 
minority.  I  think  the  words  "to  be  paid 
to  his  or  her  mother,"  are  not  sufficient  to 
curtail  the  duration  of  the  annuity ;  and 
that  it  will  be  more  in  accordance  with  the 
intention,  to  supply  the  words,  "during 
the  minority  of  such  child."  The  decla- 
ration, therefore,  will  be,  that  the  annuity 
is  for  life  only,  and  that  daring  minority 
it  is  to  be  paid  to  the  mother. 


TlJRHER,V.C.  ' 

1851. 

May  27, 28, 29, 

30,  31 ; 

June  2,  3 ; 

Nov.  8. 


THE  ATTORNEY  GENERAL 
V.  THE  BISHOP  OF 
WORCESTER. 


Charity  -^  Grammar  School — Statutes^ 
52  Geo,  3.  c.  101.  ( Sir  Samuel  Romilly*» 
Ad),  \  %  2  Geo.  4.  c.  92.  (Charity  Com- 
mimoners'  Act),  3  ij-  4  Vict.  c.  77.  (Sir 
Eardley  Wilmot's  Act) — Pleading — Juris^ 
diction — Religious  Test — Costs. 

By  order  made  in  1844  on  petition, 
and  by  a  subsequent  order  made  on  peti'- 
tion,  under  Sir  Samuel  RomUly^s  Act,  in 
1848,  the  Court  confirmed  certain  schemes 
regulating  the  management  of  the  Free  Gram' 
mar  School  at  Kidderminster   (found  by 

(S)  6  Vet.  464;  i.  e.  9  Vet.  212. 
Niv  Ssans,  XXI.— Chavo. 


inquisition  taken  in  9  Car.  1.  to  be  then 
existing  for  the  instruction  of  the  children 
generally  of  the  inhabitants  in  good  literature 
and  learning),  and  restricting  it  to  forty 
free  boys^  from  eight  to  fifteen  years  of  age, 
of  such  inhabitants,  with  a  preference  to  such 
as  were  members  of  the  Church  of  England, 
and  in  case  of  deficiency  to  children  of  other 
persons,  being  members  of  the  Church  of 
England,  to  be  instructed  gratuitously  in 
Latin  and  Greek,  and  for  certain  payments 
in  other  branches  of  education,  giving  the 
masters  the  privilege  of  taking  boarders  to 
compete  with  the  free  boys  for  the  prizes^ 
and  power  to  the  trustees  to  admit  any  addi^ 
tional  number  of  boys  at  certain  payments^ 
requiring  the  masters  to  be  members  of  the 
Church  of  England,  and  the  head  master  to 
be  a  graduate  of  one  of  the  English  universi' 
ties,  and  in  holy  orders,  and  allowing  the 
latter  to  occupy  a  house  exchanged  for  cer- 
tain of  the  trust  estates  under  Sir  Eardley 
WilmoVs  Act  (^3  <^  4  Vict.  c.  71).  On  in- 
formation, filed  in  1849,  to  vary  the  schemes 
in  the  above  particulars,  and  to  set  aside  the 
exchange,  the  Court  varied  the  scheme  as  to 
the  religious  test  (without  costs)  according 
to  the  decree  in  the  Warwick  School  case 
(1),  and  dismissed  the  remainder  of  the  in- 
formation, with  costs. 

This  was  an  information  against  the 
Bishop  of  Worcester,  his  Lordship's  Chan- 
cellor, the  Vicar  of  Kidderminster  and 
others,  the  trustees  and  feoffees  of  the  Free 
Grammar  School  at  Kidderminster,  in 
Worcestershire,  filed  in  February  1849» 
and  seeking  to  vary  two  existing  schemes 
for  the  general  regulation  and  management 
of  the  school,  for  discharging  the  orders  of 
the  Court  respectively  confirming  those 
schemes,  to  refer  it  to  the  Master  to  settle 
a  proper  scheme,  and  to  set  aside  an  ex- 
change which  had  been  effected  of  a  part 
of  the  school  estates. 

By  inquisition  and  decree,  of  the  lOth  of 
October  in  9  Car.  1.  of  the  Commissioners 
appointed  by  a  commission  under  the  Great 
Seal  of  the  28th  of  the  previous  month  of 
December  (and  which  decree  was  subse- 
quently ratified  and  confirmed,  except  as 
to  certain  items  of  account,  by  Lord  Keeper 

(1)  In  re  the  King's  Grammar  School,  Warwick, 
1  Phil.  664 ;  s.  c.  14  Law  J.  Rep.  (n.s.)  Chanc.  338. 
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Coventry  in  13  Car.  1),  it  was  inter  alia 
found  that  divers  lands  and  tenements 
in  Kidderminster  were  theretofore  con- 
veyed to  feoffees  to  the  use  and  for  and 
towards  the  purpose  of  the  maintenance  of 
a  schoolmaster  and  a  free  school  for  the 
education  of  children  and  youth  in  Kidder- 
minster in  good  literature  and  learning. 
And  it  was  irUer  alia  ordered  and  decreed 
that  thenceforth  the  rents  of  the  school 
estates  should  he  hestowed  in  necessary 
reparations  of  the  school,  and  in  buying 
necessary  books  for  the  boys  by  40s,  per 
annum,  and  the  rest  upon  the  two  masters 
after  the  rate  of  two  parts  to  the  high 
schoolmaster,  and  one  part  to  the  lower 
schoolmaster,  such  schoolmasters  to  devote 
themselves  to  teaching  and  instructing  the 
youth  and  scholars  coming  to  the  school 
to  be  taught  and  instructed,  without  using, 
exercising  or  following  any  other  vocation, 
profession  or  business. 

By  the  report  of  Master  Sir  George  Rose 
of  the  19th  of  November  1844,  pursuant 
to  an  order  of  the  Vice  Chancellor  of  Eng- 
land of  the  15th  of  April  1842,  and  made 
on  the  petition  of  eertain  individuals,  and 
intituled  "  In  the  matter  of  the  Free  Gram- 
mar School  of  Kidderminster,"  (and  which 
report  was  subsequently  confirmed  by 
another  order  of  His  Honour  of  the  ISth 
of  December  1844),  a  scheme  was  settled 
and  approved  whereby  it  was  provided 
inter  alia  that  the  head  and  under  masters 
of  the  school  should  be  always  members 
of  the  Church  of  England,  and  the  former 
a  graduate  of  an  English  university,  in 
holy  orders;  that  the  school  should  consist 
of  forty  boys,  children  of  inhabitants  of 
Kidderminster,  members  of  the  Church 
of  England  being  entitled  to  the  privilege 
of  being  named  or  chosen,  but  if  such 
number  should  not  at  any  time  be  made 
up,  the  deficiency  to  be  supplied  from 
children  of  persons,  being  members  of  the 
Church  of  England,  not  residing  at  Kidder- 
minster ;  that  such  scholars  should  be  con- 
sidered as  free  boys,  and  instructed  in 
Latin  and  Greek  without  charge  or  pay- 
ment, and  should  be  further  instructed  in 
history,  geography  and  mathematics,  writ- 
ing and  other  useful  branches  of  education 
on  payment  of  1^.  each  quarterly  to  the 
h^ad  master ;  that  such  additional  scholars 
should  be  admitted  as  the  feoffees  should 


nominate,  being  children  of  inhabitants  of 
Kidderminster,  and  paying  not  less  than 
21.  each  quarterly  to  the  head  master; 
that  the  schoolmasters  should  have  the 
privilege  of  taking  such  boarders  as  the 
feoffees,  with  the  approbation  of  the  visitor, 
(the  Bishop  of  Worcester)  should  permit, 
such  boarders  to  receive  their  instruction 
with  the  free  boys,  and  pay  such  sum  as 
the  feoffees  should  direct ;  and  that  those 
boys  and  scholars  who  were  not  then  re- 
ceiving any  education  in  Latin  and  Greek, 
and  who  had  been  instructed  in  reading, 
writing  and  arithmetic  without  charge  or 
payment,  should  continue  until  Lady- 
day  then  next,  when  the  said  school  was 
to  cease,  but  such  scholars  to  have  the 
privilege  of  becoming  scholars  of  the  Free 
Grammar  School  under  the  terms  of  the 
scheme. 

In  March  1848,  the  head  master  of  the 
school  (the  defendant  Cockin)  and  the 
vicar  of  Kidderminster  presented  a  petition 
under  Sir  Samuel  Romilly's  Act  (52  Geo.  3. 
c.  101.)  in  the  matter  of  the  school;  and 
pursuant  to  an  order  thereon  by  the  Vice 
Chancellor  of  England  of  the  10th  of 
March  1848,  the  Master,  by  his  report  of 
the  4th  of  November  1848  (and  which 
report  was  subsequently  confirmed  by 
another  order  of  his  Honour  of  the  17th  of 
November  1848),  settled  and  approved  of 
a  new  scheme,  whereby  it  was  provided, 
inter  alia^  to  the  effect  above  stated  of  the 
previous  scheme,  but  limiting  the  admis- 
sion to  boys  between  eight  and  fifteen 
years  of  age;  and  that  the  head  master 
should  have  for  his  use  Woodfield  House 
and  grounds  which  had  been  then  recently 
exchanged  for  the  Greenhill  estates,  part  of 
the  school  property  under  the  provisions 
of  3  &:  4  Vict.  c.  77.  (the  Grammar  School 
Act.) 

The  school  estates  were  stated  to  pro- 
duce from  550/.  to  750/.  per  annum. 

These  particulars  and  other  details  are 
minutely  stated  in  the  judgment  below. 

The  grounds  of  objection  to  the  above 
schemes  on  the  part  of  the  relators  were, 
the  introduction  of  the  religious  test,  the 
restrictions  of  the  number  and  ages  of  the 
free  boys,  the  payments  for  other  instruc- 
tion than  in  Latin  and  Greek,  the  admis- 
sion of  boarders  to  compete  for  prizes,  the 
introduction    of   paying  and  non-paying 
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classes  of  scholars,  the  want  of  jurisdiction 
of  the  Court  to  direct  the  schemes  on  peti- 
tion, and  (as  to  the  exchange)  the  impro- 
per situation  of  Woodfield  House,  its  had 
access  to  the  town  and  inadequacy  of  con- 
sideration compared  with  the  improTcahle 
Talne  of  the  Greenhill  estates. 

Mr.  BetheU,  Mr.  RoU  and  Mr.  Charles 
Hall  appeared  for  the  relators. 

Mr.  R.  Palmer  and  Mr.  Bigg^  for  the 
visitor  (the  Bishop  .of  Worcester),  the 
chancellor  of  the  diocese,  the  vicar  of  Kid- 
derminster and  others,  the  trustees  and 
feoffees  of  the  Kidderminster  Grammar 
School  and  its  estates. 

The  Solicitor  General  (Sir  W.  P,  Wood) 
and  Mr.  Craig^  for  the  Rev.  William 
Cockin  and  the  Rev.  Edward  Brine,  the 
present  head  and  imder  masters  of  the 
school ;  and 

Mr.  Rendallf  for  W.  Fawkes,  a  retired 
under  master,  to  whom  the  trustees  had 
granted  a  pension  of  100/.  for  life,  under 
Sir  Eardley  Wilmot's  Act,  3  &  4  Vict, 
c.  77. 

The  following  cases  and  authorities  were 
cited.     For  the  relators, — 

Windsor  t.  the  Inhabitants  ofFamham^ 

Cro.  Car.  40 ;  s.  c.  Duke,  634. 
The  Attorney  General  v.  the  Earl  ofSiam^ 

ford  (the  Manchester  School  case),  1 

Ph.  737 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 

Chanc.  58  and  172. 
The  Attorney  General  v.  the  Earl  of 

Mansfield  (the  Highgate  School  case), 

2  Russ.  501. 
The  Attorney  General  v.  Hartley  (the 

Bingley  School  case),   2   J.  &  W. 

353. 
In  re  Dean  Clarke's  Charity^  8  Sim.  34. 
The  Attorney  General  v.  the  Earl  of 

Devon  (the  Tiverton  School  case),  15 

Sim.  193 ;  s.  c.  16  Law  J.  Rep.  (n.s.) 

Chanc.  34. 
In  re  the  King*s  Grammar  SchooH^  War' 

wick   (the    Warwick   School    case)^ 

1  Ph.  564 ;    s.  c.  14  Law  J.  Rep. 
(n.s.)  Chanc.  338. 
The  Attorney  General  v.  Jackson^  2 

Keen,  541. 
The  Attorney  General  v.   the  Coopers' 

Company t  19  Yes.  187* 
1%  re  the  Rugby  School^  1  Beav.  457. 


For  the  defendants,— 
Hyde  v.  Edwards,  1  Mac.  &  Gor.  410  ; 

s.  c.  1  Hall  &  Twells,  552. 
In  re  the  Shrewsbury  Grammar  School, 

1  Mac.  &  Gor.  324 ;  s.  c.  1  Hall  & 

Twells,  204,  401  ;    19  Law  J.  Rep. 

(n.s.)  Chanc.  287. 
The  Attorney  General  v.  Green,  1  J. 

&  W.  303. 
The  Attorney   General    v.   BovUl,    1 

Phil.  762. 
The  Attorney  General  v.  CuUum,    1 

You.  &  C.  C.C.  411. 
The  Attorney  General  v.  the  Earl  of 

Clarendon  (the  Harrow  School  case  J, 

17  Ves.  491. 
The  Marquis  of  Breadalbane  v.  the 

Marquis  of  Chandos,    2  Myl.  &  Cr. 

711;    s.  c.   7  Law   J.    Rep.   (n.s.) 

Chanc.  28 ;  4  CI.  &  F.  43. 
Thompson  v.  Derham,  1   Hare,  358  ; 

s.  c.  13  Law  J.  Rep.  (n.s.)  Chanc.  354. 
Henderson  v.  Henderson,  3  Hare,  100. 
And  in  reply, — 
The  Corporation  of  Ludlow  v.  Green- 
house, 1  Bligh,  N.S.  66. 

Nov.  8.— Turner,  V.C. — This  infor- 
mation relates  to  the  school  at  Kidder- 
minster, and  it  prays  that  it  may  he  de- 
clared that  the  whole  income  is  for  the 
henefit  of  the  school ;  and  that  all  the 
henefits  of,  and  arising  from,  the  school 
ought  to  he  confined  to  free  scholars  only ; 
and  that  the  masters  of  the  school  ought 
not  to  he  allowed  hoarders,  and  that 
the  free  scholars  to  the  school  ought 
not  to  he  required  to  make  any  payment 
for  their  education ;  and  that,  in  the  admin- 
istration of  the  charity,  children  who  or 
whose  parents  are  memhers  of  the  Church 
of  England  ought  not  to  have  any  advan- 
tage or  privilege  over  children  who  or 
whose  parents  are  not  members  of  the 
Church  of  England,  and  that  all  boys  who 
can  read  and  write  are  proper  objects  of 
the  charity ;  and  that  several  orders  which 
have  been  made  by  the  Court  in  relation  to 
the  school  may  be  discharged,  and  that  it 
may  be  referred  to  the  Master  to  settle  a 
proper  scheme  for  the  general  regulation 
and  management  of  the  charity,  having 
regard  to  the  above  declarations,  and  that 
an  exchange  of  an  estate  belonging  to  the 
charity  called  the  Greenhill  estate  for  a 
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house  and  estate  called  Woodfield  may  be 
set  aside  and  proper  proceedings  taken  for 
that  purpose.  That  the  defendant  Cockin, 
who  is  the  master  of  the  school,  may  be 
decreed  to  make  good  to  the  charity  the 
damage  occasioned  thereto  by  the  exchange. 
No  trace  is  now  to  be  found  of  the  deeds 
jor  instruments  by  which  the  school  was 
founded ;  but  it  appears  by  an  inquisition 
taken  in  the  ninth  year  of  the  reign  of 
Charles  1.  upon  a  commission  issued  under 
the  statute  of  £liz.,  that  various  parcels  of 
land  had  been  theretofore  conveyed  to  the 
use  and  for  and  towards  the  maintenance  of 
schoolmasters  and  a  free  school  for  the 
education  of  children  and  youth  in  Kid- 
derminster in  good  literature  and  learning, 
and  it  appears  that  upon  this  inquisition 
the  Commissioners  made  a  decree  whereby, 
after  various  provisions  relating  to  the 
letting,  and  the  misemployment  of  the  rents 
of  the  land  which  were  described  as 
belonging  to  the  free  school,  they  ordered 
and  decreed  that  no  person  or  persons 
should  .be  admitted,  elected,  chosen, 
allowed  or  approved  of  to  be  schoolmaster 
or  schoolmasters  of  the  Free  School  in 
Kidderminster  aforesaid,  nor  have  any 
benefit,  profit,  wages  or  stipend  belonging 
to  the  said  school  or  master  or  masters  of 
the  same,  but  such  person  and  persons  should 
wholly  and  altogether  employ  him  and  them- 
selves  as  schoolmasters  of  the  said  school, 
and  not  employ  him  or  themselves  in  any 
manner  of  other  professions  or  businesses 
which  might  or  should  hinder  or  any  way 
take  away  the  continual  attendance  and 
diligence  of  such  schoolmaster  or  school- 
masters upon  the  said  school  and  the 
scholars  therein;  but  that  if  any  such  school- 
master should  in  any  way  or  at  any  time 
neglect  the  said  school  and  their  duty 
therein,  and  also  upon  any  other  reason- 
able cause,  such  schoolmaster  or  school- 
masters should  be  removed  and  discharged 
from  being  further  schoolmaster  or  school- 
masters of  the  said  school,  and  be  deprived 
of  all  future  profit,  benefit,  wages  or  stipend 
belonging  unto  the  said  school  or  school- 
masters. They  further  ordered  and  decreed 
that  all  the  rents  thenceforth  to  become 
due  for  the  premises  should  be  employed 
and  bestowed  in  the  necessary  expenses  of 
the  school,  and  in  buying  necessary  books 
for  the  schoolboys  408,  per  annum  ;  or  so 


much  thereof  as  need  should  require,  and 
the  rest  upon  the  schoolmasters  for  the  time 
being  for  their  wages  and  stipend  for  their 
pains  and  diligence  in  the  duties  of  their 
several  places  in  teaching  and  instructing 
the  youth  and  scholars  there  coming  to  be 
taught  and  instructed;  the  payments  to  the 
schoolmasters  to  be  at  the  rate  of  two  parts 
to  the  high  schoolmaster  and  one  part  to 
the  low  schoolmaster.  They  also  ordered 
and  decreed  that  no  person  or  persons 
whatsoever  should  from  thenceforth  be 
nominated,  elected,  chosen,  appointed  or 
approved  to  be  high  or  low  schoolmaster 
or  schoolmasters  of  the  said  school,  but  by 
the  high  bailiff  of  Kidderminster  aforesaid 
for  the  time  being,  and  certain  of  the 
feoffees  of  the  premises  for  the  time  being, 
with  the  consent  and  approbation  of  the 
Bishop  of  Worcester  for  the  time  being, 
or  of  the  Chancellor  for  the  time  being; 
and  that  such  person  or  persons  so  to  be 
nominated,  elected,  chosen,  placed  and  ap- 
proved to  be  schoolmaster  of  the  same 
school  should  be  of  good  and  laudable  life, 
gesture  and  conversation,  painful,  diligent 
and  industrious  in  his  or  their  place  and 
places  of  schoolmaster  and  schoolmasters 
as  aforesaid,  and  should  continue  no  longer 
schoolmaster  or  schoolmasters  of  the  same 
school  than  he  or  they  should  so  demean 
and  behave  themselves  as  aforesaid  in 
painful  diligence  and  industrious  manner 
in  teaching  and  instructing  the  youth  and 
scholars  coming  to  the  said  school  to  be 
taught  and  instructed  without  using  or 
exercising  or  following  any  other  vocation, 
profession  or  business.  And  the  decree 
also  contained  provisions  as  to  letting  and 
rents,  and  appointed  new  feoffees,  and  gave 
directions  for  the  continuance  of  the  trus- 
tees, and  provided  that  the  Bishop  for  the 
time  being  and  his  chancellor  and  the  high 
bailiff  of  Kidderminster  for  the  time  being 
should  be  three  of  the  trustees. 

It  appears  that  some  exceptions  were 
taken  to  this  decree,  and  were  referred  to 
the  Commissioners  for  their  consideration, 
and  that  the  Commissioners  certified  in 
favour  of  some  alterations  in  the  decree  as 
to  several  matters  affecting  the  tenants ; 
and  that  the  case  having  ^^^  come  before 
the  Lord  Chancellor,  uP^^  exceptions  to 
the  certificate,  he,  on  tb®  ^^^  ^^  ^^"*  ^ 
the  thirteenth  of  Charl     ^»  ^*^^  *  decree. 
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by  which,  according  to  the  power  and 
authority  in  that  behalf  given  to  him  by  the 
statute,  he  ordered  that  the  decree  of  the 
CommiaaionerB  and  all  the  matters  therein 
contained  should  be  ratified  and  confirmed 
by  the  decree  and  authority  of  this  Court 
according  to  the  alterations  in  the  said 
certificate. 

The  property  of  the  charity  appears  to 
have  been,  from  time  to  time,  conveyed 
to  new  trustees;  and  in  the  year  1825  a 
scheme  for  the  appointment  of  trustees  of 
the  charity  was  settled  under  an  order  of 
this  Court ;  but  the  Bishop  of  Worcester, 
the  Chancellor,  and  the  high  bailiff  of 
Kidderminster  have  always  been  retained 
as  trustees  in  conformity  with  the  decree 
of  the  Commissioners ;  and  no  alteration 
in  the  trusts  declared  by  the  decree  appears 
to  have  been  attempted  to  be  made  down 
to  the  year  1842. 

By  an  order  of  this  Court,  dated  the 
15th  of  April  1842,  and  made  upon  the 
petition  of  the  then  trustees,  in  the  matter 
of  the  charity,  under  the  title  of  "  The 
Matter  of  the  Free  Grammar  School  of 
Kidderminster,  in  the  county  of  Worcester," 
it  was  referred  to  the  Master  to  approve  of 
a  scheme  for  the  future  regulation  and 
government  of  the  Free  Grrammar  School, 
regard  being  had  to  the  provisions  of  the 
act,  3  &  4  Vict.  c.  77i  the  Grrammar  School 
Act;  and  the  Attorney  General,  by  his 
counsel  or  solicitor,  was  to  be  at  liberty 
to  attend  the  Master  on  the  matter  referred 
to  him.  In  pursuance  of  this  order,  the 
Master  made  his  report,  dated  the  19th  of 
November  1844 ;  by  which,  after  certifying 
that  he  had  been  attended  by  the  solicitors  for 
the  petitioners  and  for  the  Attorney  General, 
and  stating  that  it  appeared,  by  an  aflidavit 
laid  before  him,  that  the  yearly  income  of 
the  charity  estates  was,  in  the  year  1825, 
49  W.  \9s.  Id,,  or  thereabouts,  and  that  the 
then  present  yearly  income  of  the  charity 
amounted  to  507^.  5s.  or  thereabouts,  and 
that  certain  leases  would  shortly  fall  in, 
by  which  it  was  probable  the  income  would 
increase  considerably ;  and  that  the  school 
was  then  divided  into  two  departments, 
the  upper  school  and  the  lower  school, 
and  that  the  number  of  free  scholars  at- 
tending the  free  school  then  amounted,  in 
the  upper  school  to  eight  and  in  the  lower 
Khool  to  forty ;    and  that  the  number  of 


free  scholars  for  many  years  past  had  not 
exceeded  that  number,  but  that  if  the  school 
was  placed  under  improved  management 
and  regulations  it  was  probable  the  number 
of  scholars  would  be  increased,  and  that 
the  Rev.  T.  Morgan,  the  then  head  master 
of  the  Free  Grammar  School,  was  of  the 
age  of  eighty  years  or  thereabouts,  and 
was  willing  to  resign  his  office  on  having 
a  retiring  pension  under  the  provisions  of 
the  Grammar  School  Act,  and  he  found 
that  Mr.  W.  Fawkes,  the  late  under  master 
of  the  school,  was  in  the  70th  year  of  his 
age,  and  had  resigned  his  office,  upon  an 
understanding  that  he  should  be  allowed 
a  retiring  pension  of  1002.  a-year  for  life, 
under  the  provisions  of  the  said  act ;  and 
he  set  forth  in  the  second  schedule  to  the 
report  the  scheme  which  he  approved  for 
the  future  regulation  and  government  of 
the  free  school. 

The  provisions  of  the  scheme  set  forth 
in  the  second  schedule  to  this  report,  so 
far  as  they  are  material  to  be  stated,  were 
as  follows: — Article  1.  provided  for  a 
retiring  pension  of  150/.  a  year  to  the 
Rev.  T.  Morgan,  the  late  head  master  of 
the  Free  Grrammar  School,  who  in  the 
mean  time  had  retired,  and  for  a  retiring 
pension  of  1002.  a  year  to  Mr.  Fawkes, 
the  late  under  roaster.  Article  2.  provided 
that  the  Bishop  of  Worcester  for  the  time 
being  should  be  visitor  of  the  Free  Grammar 
School,  and  the  vicar  of  Kidderminster  for 
the  time  being  should  always  be  one  of 
the  trustees  of  the  school.  Articles  3.  and 
4.  provided  for 'the  application  of  the  rents 
of  the  estate,  in  the  first  place,  in  pay- 
ment of  repairs  and  of  what  should  be 
necessary  in  the  opinion  of  the  trustees,  or 
the  majority  of  them,  for  books,  not  only 
for  the  service  of  the  Free  Grammar  School, 
but  also  for  prizes  in  books  to  be  given  at 
the  yearly  examination,  with  a  proviso 
that  the  amount  should  not  exceed  30^. 
per  annum  ;  and  then  in  payment  of  the 
retiring  pensions  and  of  the  salaries  of  the 
head  and  under  masters,  and  of  the  clerk 
and. collector,  and  other  expenses:  and  it 
provided  for  and  directed  the  surplus  to  be 
invested  and  accumulated,  subject  to  any 
directions  to  be  given  by  the  Court  upon 
a  proper  application  for  the  purpose. 
Article  6.  provided  that  the  trustees  or  the 
majority  of  them  should,  with  all  conve« 
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nient  speed,  upon  any  vacancy,  nominate, 
for  the  approbation  of  the  visitor,  an  apt 
and  able  man  in  learning,  manner,  and 
discretion ;  and  that  upon  the  approbation 
of  the  visitor,  the  trustees  should  elect  him 
to  be  schoolmaster  of  the  said  school,  and 
that  they  and  the  visitor  should  also,  in 
like  manner,  elect  and  choose  another 
able  and  discreet  person  to  be  under  master 
or  usher  of  the  said  school ;  such  masters 
to  be  always  respectively  members  of  the 
Church  of  England,  and  the  head  master 
to  be  a  graduate  of  an  English  university 
and  also  admitted  in  holy  orders.  Article 
7.  provided  that  the  school  should  consist 
of  forty  boys,  to  be  nominated  by  the  trus- 
tees, the  children  of  the  inhabitants  of  the 
borough  and  foreign  of  Kidderminster, 
members  of  the  Church  of  England,  being 
entitled  to  the  privilege  of  being  named 
or  chosen ;  but  that  if,  at  any  time,  the 
number  of  forty  boys  should  not  be  made 
up  by  application  or  nomination  from  the 
borough  or  foreign  of  Kidderminster,  the 
deficiency  might  be  made  up  from  children 
of  persons  being  of  the  Church  of  England 
not  residing  within  the  borough  or  foreign. 
Article  8.  provided  that  such  scholars, 
when  chosen,  should  be  considered  as  free 
boys  and  instructed  in  Latin  and  Greek 
without  charge  or  payment,  and  that  they 
should  further  be  instructed  in  history, 
geography,  mathematics,  writing,  and  other 
usual  branches  of  education,  on  payment 
of  1  /.  per  quarter,  the  payments  to  be  made 
to  the  head  master.  Article  9.  provided 
that  in  addition  to  the  forty  boys  so  to  be 
named  and  educated,  there  should  be  ad- 
mitted into  the  school  such  other  boys  as 
the  trustees  should,  from  time  to  time, 
nominate,  sanction  and  direct,  being  chil- 
dren of  inhabitants  of  the  borough  and 
foreign  of  Kidderminster,  who  should  re- 
ceive the  same  education  in  all  respects  as 
the  forty  boys  or  scholars,  such  additional 
scholars  not  to  pay  less  than  the  sum  of 
21.  per  quarter  to  the  head  master  in  such 
manner  as  the  trustees  should  direct. 
Article  10.  provided  that  the  head  master 
should,  as  and  when  required  by  the  trus- 
tees, and  subject  to  their  consent  arid 
approval,  appoint  one  or  more  assistant  or 
assistants  other  than  the  under  master,  who 
should,  under  the  superintendence  of  the 
head  master,  instruct  the  scholars  in  his- 


tory, geography,  writing,  arithmetic,  mathe- 
matics and  other  usual  branches  of  educa- 
tion, the  head  master  to  pay  to  such  assist- 
ants such  salaries  as  the  trustees  should  deem 
reasonable.  Article  11.  provided  that  the 
schoolmasters  should  have  the  privilege  of 
taking  such  a  number  of  boarders  into 
their  houses  for  the  purpose  of  receiving 
their  education  in  the  said  school,  as  the 
trustees,  with  the  approbation  of  the  visitor, 
should  permit  and  approve  of,  such  board- 
ers always  to  receive  their  instruction  in 
common  with  the  free  boys,  such  boys 
paying  such  sum  as  the  trustees  should 
direct  and  approve,  but  no  other  distinction 
to  be  made  between  the  boarders  and  fr^e 
boys  in  school  hours,  or  as  to  the  privi- 
leges and  enjoyments  of  the  school,  or  in 
their  discipline  or  treatment  in  any  respect. 
Article  12.  fixed  the  salaries  of  the  school- 
master and  the  under  master  at  the  follow- 
ing minimum  rate,  the  schoolmaster  800/. 
a-year  and  a  house,  and  the  under  master 
100/.  a-year  and  a  house,  and  it  assigned 
houses  belonging  to  the  school  property  to 
the  schoolmaster  and  under  master  respec- 
tively for  their  respective  uses :  and  after 
reciting  that  the  house  assigned  to  the 
schoolmaster  was  small  and  insuflScient  for 
the  accommodation  of  boarders,  it  pro- 
vided that  it  should  be  competent  to  the 
trustees  at  any  time,  with  the  approbation 
of  the  visitor,  to  allow  the  master  to  reside 
in  any  other  house  within  the  precincts  of 
the  borough  of  Kidderminster;  and  that 
in  such  case  the  trustees  might  let  the 
master's  house,  and  permit  the  master  to 
receive  the  rents  thereof  to  enable  him  the 
better  to  provide  for  himself  and  his  board- 
ers a  larger  house.  Article  13.  laid  down 
the  rules  and  regulations  for  the  conduct  of 
the  school,  amongst  which  were  the  follow- 
ing : — that  the  business  of  the  day  in  the 
school  should  commence  and  end  in  the 
prescribed  forms  of  prayer  to  be  approved 
of  by  the  visitor  for  the  time  being,  and 
that  such  a  portion  of  Saturday  in  each 
week  as  might  seem  proper  to  the  master, 
should  be  devoted  to  the  instruction  of  the 
respective  scholars  in  the  principles  of 
the  Christian  religion  and  the  doctrines 
and  rites  of  the  Church  of  England  ;  that 
all  the  scholars,  except  as  thereinafter  men- 
tioned, should  repair  to  the  parish  or  some 
other  church  of  Kidderminster  twice  every 
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Sunday,  and  on  such  of  the  days  set  apart 
for  public  worship  as  the  trustees  should 
from   time   to  time  direct;   and  that  the 
head  or  under  master  should  attend  the 
boys  at  church  on   every  occasion,  with 
a  proviso  that  the  trustees  might  excuse, 
by  a  note  in  writing,  any  boy  or  boys  horn 
such   attendance   upon   request   made   to 
them  by  the  parents  of  any  such  boy  or 
boys;    and  that  such  person  so  excused 
should  not  be  compelled  to  attend  at  church 
morning  or  evening.     That  no  boy  should 
be  admitted  into  the  school  who  was  less 
than  eight  or  more  than  sixteen  years  of 
age.     That  there  should  be  a  yearly  ex- 
amination by  an  examiner  appointed  by 
the  visitor,  who  should  report  to  the  trus- 
tees and  also  to  the  visitor  the  state  of  im- 
provement and  proficiency  of  the  scholars, 
and  the  general  state  of  the  school,  and 
also  recommend  such  as  were  sufficiently 
advanced   to   be   drafted  into   the   upper 
school ;  and  that  in  case  the  visitor  should 
approve  of  the  recommendation,  the  same 
should  be  forthwith  adopted.     Article  15. 
gave  to  the  trustees  power  to  appoint  a 
derk  and  a  collector,  with  salaries.     And 
Article  21.  was  as  follows  : — "That  inas- 
much as  there  had  been  previous  to  that 
time  a  number  of  boys  or  scholars  not  re- 
ceiving any  education  in  Latin  and  Greek, 
who  had  been  instructed  in  reading,  writ- 
ing and  arithmetic  without  charge  or  pay- 
ment, and  it  was  desirable  that  they  should 
not  be   deprived   of  the  advantage   thus 
afforded  them,  the  trustees  should  have  the 
power  to  allow  them  to  continue  at  the  said 
school  without  any  payment,  except  the 
mere  payment  quarterly  for  stationery,  until 
the  25th  of  March   1845,  when  the  said 
school  was  to  cease,  but  the  scholars  thereof 
to  have  the  privilege  of  becoming  scholars 
of  the  Free  Grammar  School,  under  the 
terms  of  the  scheme.'* 

By  an  order  of  the  Court,  dated  the  13th 
of  December  1844,  this  report  was  con- 
firmed and  the  scheme  directed  to  be  car- 
ried into  effect.  This  order  was  made  upon 
the  petition  of  the  then  trustees  in  the 
matter  of  the  charity  under  the  same  title 
as  before  of  *•  The  Matter  of  the  Free 
Grammar  School  of  Kidderminster,  in  the 
county  of  Worcester" ;  and  the  Attorney 
€reneral  appeared  upon  the  petition.  Upon 
the  retirement  of  Uie  Rev.  Thos.  Morgan 


from  the  head  mastership  of  the  school 
pending  the  above  proceedings,  and  on  the 
21st  of  February  1843,  the  Rev.  W.  Cockin 
was  elected  to  be  head  master  in  his  place ; 
and  in  some  circulars  which  appear  to 
have  been  issued  for  the  information  of 
candidates  with  reference  to  the  election, 
it  was  stated  that  the  master  would  be 
allowed  to  take  any  number  of  boarders 
the  house  would  accommodate.  That  the 
school  was  open  to  the  parish  at  large,  that 
there  was  no  payment  with  scholars,  and 
that  the  course  of  education  was  classical 
and  mathematical.  The  number  of  free 
pupils  in  the  school  was  also  stated,  and  it 
was  mentioned  that  there  were  no  boarders. 
Mr.  Fawkes,  the  under  master  of  the 
school,  having  also  retired  firom  his  office, 
as  stated  in  the  report,  on  the  25th  of 
March  1844  the  Rev.  E.  Brine  was  ap- 
pointed under  master  in  his  place.  Soon 
after  Mr.  Cockin  was  appointed  to  be  head 
master  of  the  school,  and  in  the  month  of 
September  1843  he  purchased  a  house  in 
the  borough  of  Kidderminster,  called  Wood- 
field  House,  with  about  nine  acres  of  land 
attached  to  it,  and  fitted  up  the  house  for 
boarders.  It  appears  to  have  been  made 
capable  of  accommodating  about  fifty  board- 
ers, and  under  the  12th  article  of  the  scheme 
Mr.  Cockin  was  allowed  to  reside  in  this 
house,  and  has  ever  since  resided  in  it  and 
taken  boarders  there.  The  house  and  lands 
thus  purchased  by  Mr.  Cockin  were  in 
the  year  1848  exchanged  by  him  with  the 
trustees  of  the  charity  for  another  estate, 
in  the  parish  of  Kidderminster,  belonging 
to  the  charity,  and  called  the  Greenhill 
estate,  containing  about  fifty  acres.  This 
exchange  was  effected  under  the  powers  of 
the  act,  1  &  2  Geo.  4.  c.  92,  for  authorizing 
the  exchange  of  charity  lands,  and  all  the 
provisions  of  the  act  appear  to  have  been 
duly  observed,  including  the  valuation  re- 
quired by  it.  The  exchange  was  completed 
by  a  deed,  dated  the  3rd  of  February  1848, 
by  which  the'Woodfield  estate  was  con- 
veyed to  the  trustees  of  the  school,  and 
the  Greenhill  estate  to  Mr.  Cockin,  and 
Mr.  Cockin  has  since  sold  the  Greenhill 
estate.  It  appears  that  although  Mr. 
Cockin  was  thus  permitted  to  reside  in 
Woodfield  House,  the  school  continued 
down  to  this  time  to  be  carried  on  as  it  had 
before  been  in  an  old  building  adjoining 
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the  parish  church,  and  which  was  not  in- 
cluded in  any  of  the  deeds  by  which  the 
charity  property  was  conveyed.  In  this 
state  of  circumstances,  the  Vicar  of  Kidder- 
minster came  to  an  agreement  with  his  co- 
trustees, that  the  trustees  should  give  up 
possession  of  the  building  adjoining  the 
parish  church,  upon  the  terms  of  his  erect- 
ing a  new  school-room,  adjoining  Wood- 
field  House,  at  an  expense  of  not  less  than 
1,200/. ;  and  thereupon,  on  the  7  th  of 
March  1848,  Mr.  Cockin  and  the  vicar 
presented  a  petition  in  this  court  in  the 
matter  of  the  charity,  under  the  same  title 
as  before,  stating  the  exchange  and  the 
agreements ;  and  that  by  reason  thereof  it 
was  desirable  that  a  reduction  of  the  salary 
of  the  head  master  should  be  made,  and 
that  for  that  purpose  an  alteration  of  the 
scheme  would  become  necessary,  and  pray- 
ing that  the  agreement  between  the  vicar 
and  the  trustees  might  be  confirmed,  and 
that  it  might  be  referred  to  the  Master  to 
examine  and  approve  of  a  new  scheme  for 
the  future  regulation  and  government  of 
the  Free  Grammar  School,  regard  being 
had  to  the  provisions  of  the  grammar  school. 
By  an  order  made  upon  this  petition, 
and  dated  the  10th  of  March  1848,  it  was 
referred  to  the  Master  to  inquire  whether 
it  would  be  fit  and  proper  and  for  the 
benefit  of  the  charity  that  the  agreement 
should  be  carried  into  effect ;  and  Ms  order 
also  referred  it  to  the  Master  to  approve  of 
a  new  scheme  in  the  terms  prayed  by  the  peti- 
tion. In  pursuance  of  this  order  the  Master 
made  a  report,  dated  the  4th  of  Novem- 
ber 1848,  by  which,  after  certif3ring  that 
he  had  been  attended  by  the  solicitors  for 
the  petitioners  and  for  the  Attorney  General, 
he  approved  of  the  agreement  and  of  a  new 
scheme  for  the  regulation  and  government 
of  the  school.  The  scheme  approved  of 
by  this  report  was  in  substance  the  same 
as  that  which  the  Master  had  approved  by 
his  former  report,  the  only  material  varia- 
tions being  that  the  head  master  was  to 
have  240/.  a-year  and  Woodfield  House 
and  grounds  instead  of  his  salary  of  300/. 
a-year ;  that  the  under  master  was  to  have, 
in  addition  to  the  house  which  had  been 
before  assigned  to  him,  the  house  which 
by  the  former  scheme  had  been  assigned 
to  the  head  master;  and  that  the  school 
was  to  be  carried  on  at  Woodfield  House. 


This  report  was  confirmed  by  an  order 
dated  the  I7th  of  November  1848. 

The  school  has  been  conducted  upon  the 
footing  of  the  schemes  from  the  tiroes  they 
have  respectively  been  in  force.  It  had 
sunk  to  a  low  ebb  at  the  time  of  Mr.  Mor- 
gan's retirement,  there  being  then  only 
seven  free  boys  in  the  upper  school,  and 
there  were  then  no  boarders.  Upon  the 
appointment  of  Mr.  Cockin  to  the  head 
mastership  in  1843,  it  rose  considerably, 
and  when  Mr.  Fawkes  retired  at  Lady-day 
1844,  there  were  sixty-three  free  boys  in 
the  school,  of  whom  thirty  were  in  the 
upper  school  where  Greek  and  Latin  were 
taught,  and  thirty-three  in  the  lower  school 
where  the  instruction  was  in  English  only. 
The  number  of  free  boys  appears  to  have 
still  further  increased  in  the  year  1844,  as 
it  is  admitted  that  there  were  forty-four 
boys  in  the  upper  school  at  some  time  in 
that  year.  Since  the  year  1844,  however^ 
the  number  of  free  boys  has  gradually 
decreased,  and  at  the  time  of  the  filing  of 
this  information  there  were  only  thirteen 
free  boys  in  the  school.  The  number  of 
boarders,  on  the  other  hand,  has  gradually 
increased,  and  when  this  information  was 
filed  there  were  thirty-nine  boarders  in  the 
school. 

At  the  time  when  Mr.  Cockin  was  ap- 
pointed to  the  head-mastership,  no  pay- 
ment was  required  from  the  free  boys  for 
their  education,  but  from  Michaelmas  1843 
the  free  boys  in  the  upper  school  were,  by 
direction  of  the  trustees,  required  to  make  a 
quarterly  payment  to  the  head  master  for 
instruction  in  English  and  other  branches 
of  education,  Latin  and  Greek  only  being 
taught  free  of  charge,  and  it  is  admitted  by 
the  information  that  before  Mr.  Cockin's 
appointment  small  payments  varying  from 
2$,  6d,  to  5s,  a-quarter  had  sometimes  been 
required  to  be  made  in  respect  of  writing 
and  arithmetic. 

Many  of  the  inhabitants  of  Kiddermin- 
ster being  dissatisfied  with  the  scheme  of 
1844,  a  public  meeting  of  the  inhabitants 
was  held  on  the  1st  of  December  1848,  at 
which  resolutions  were  passed  condemn- 
ing that  scheme  in  the  particulars  com- 
plained of  by  the  information  and  in  other 
respects,  and  it  was  resolved  to  petition 
the  Lord  Chancellor  and  the  Bishop  of  the 
diocese  as  visitors,  and  a  committee  was 
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appointed   to  watch  the  interests  of  the 
school,  to  take  proceedings  in  equity  or 
otherwise,   and    to    dispose  of   the    suh- 
sciiptions  of  the  parishioners  to  defray  the 
expenses  thereof.     In  pursuance  of  those 
resolutions,  a  memorial  was  presented  to 
the   Bishop   of  Worcester,   as  visitor,  in 
which  the  principal  grounds  of  complaint 
were  the  quarterly  payments  charged  hy 
the  scheme  upon  the  free  hoys,  the  non- 
exercise  hy  the  trustees  of  their  power  to 
limit  the  numher  of  hoarders,  and  the  non- 
distiihution  of  the  SOL  a-year  in  hooks 
and  prizes.      The  Bishop  answered  this 
memorial  on  the  13th  of  January  1849,  to 
the  effect   that    the    quarterly   payments 
heing  imposed  by  the  scheme,  the  alleged 
grievance  in  that  respect  was  not  within 
his  jurisdiction  as  visitor,  that  he  should 
not  feel  himself  justified  in  interfering  as 
visitor  with  the  discretionary  power  which 
hy  the  scheme  was  reserved  to  the  trustees 
of  limiting  the  number  of  boarders,  and  that 
it  having  been  proved  before  him  that  the 
funds  of  the  school  were  not  adequate  to 
meet  the  30^.  per  annum,  the  only  direc- 
tion he  could  give  respecting  it  was,  that 
it  should  be  applied  according  to  the  scheme 
whenever  there  was  a  sufficient  surplus, 
after  paying  the  salaries  of  the  masters 
and  oUier  school  expenses.     The  Bishop's 
answer  to  the  memorial  went  on  to  state 
that  grammar  schools  such  as  that  at  Kid- 
derminster were  not  intended  for  the  gene- 
ral education  of  the  inhabitants  of  towns, 
but  were  exclusively  instituted   for  the 
purpose  of  affording  opportunities  for  a 
good  classical   education   to  the  sons  of 
merchants,  tradesmen  and  others  evincing 
an  aptitude  for  learning.     That  the  scheme 
had  conceded  this  privilege  to  the  inhabi- 
tants of  Kidderminster  on  payment  of  1^. 
per  quarter,  which  was  a  trifling  charge 
for  such  an  education,  and   that  it  was 
not  for  him  as  visitor  to  decide  whether 
it  would  have  been  more  advisable  that 
such  education  should  have  been  afforded 
to  the   inhabitants   gratuitously,    as   the 
point  was  settled  by  the  scheme.      The 
application   to    the    Bishop    having  thus 
failed  of  effect,  this  information  was  filed 
on  the  6th  of  February  1849,  against  the 
trustees  and   against  the  present   master 
and    under    master    and     Mr.     Fawkes 
the  late  under  master  of  the  school.     In 
New  Sssns,  XXI.— Chasc. 


addition  to  the  above-mentioned  facts,  in 
relation  to  the  school,  the  information 
alleges  that  the  rental  of  the  charity  has 
increased  since  it  was  reported,  in  1844,  to 
be  507^.  5«.,  and  that  it  is  now  of  the 
value  of  795/.  per  annum,  and  will,  from 
the  falling  in  of  leases  and  other  causes,  be 
hereafter  considerably  increased  ;  that  at 
the  time  when  the  above  petitions  were 
presented  it  was  known  by  the  parties 
presenting  them  that  many  of  the  inhabi- 
tants of  Kidderminster  would  not  approve 
of  the  schemes  set  forth  in  the  reports,  and 
that  the  petitions  were  presented  without 
the  inhabitants  being  consulted  in  order  if 
possible  to  prevent  questions  being  made 
as  to  the  propriety  of  the  schemes ;  that  it 
was  the  intention  of  the  founders  of  the 
school,  as  set  forth  in  the  inquisition  and 
decree;  and  was  required  by  the  decree,  that 
the  school  should  be  a  free  school  and  that 
the  benefits  thereof  should  be  enjoyed  hy 
free  scholars  only,  and  that  it  was  contrary 
to  the  intentions  of  the  founders  that  there 
should  be  any  boys  in  the  school  whose 
parents  should  pay  towards  their  education 
therein,  and  that  no  payment  ought  to  be 
made  by  the  free  scholars  for  instruction  in 
history,  geography,  and  mathematics,  writ' 
ing  and  other  branches  of  education,  but 
that  all  such  branches  of  education  were 
•  comprised  in  and  formed  part  of  the  good 
literature  and  learning  for  the  instniction  of 
boys  in  which  the  charity  was  founded,  or  at 
all  events  ought  now  to  be  included  in  the 
gratuitous  education,  which  was  an  essen- 
tial part  of  the  charity.  That  the  provisions 
contained  in  the  scheme  for  the  instruction 
of  the  boys  in  the  doctrines  and  rites  of  the 
Church  of  England,  and  for  the  attendance 
of  the  boys  at  church  and  for  giving  a  pre- 
ference to  boys  being  children  of  members 
of  the  Church  of  England,  and  for  the  non- 
admission  of  boys  under  eight  years  of  age, 
and  the  payments  required  by  the  schemes 
to  be  made  by  the  scholars  called  free  scho- 
lars to  the  head  master  had  prevented  and 
would,  unless  the  schemes  were  altered,  con- 
tinue to  prevent  many  deserving  and  proper 
objects  of  the  charity  receiving  the  benefit 
thereof,  and  that,  in  fact,  some  boys  who 
had  applied  for  admission  to  the  school  had 
been  rejected  because  their  parents  were 
not  members  of  the  Church  of  England, 
and  otl\er  boys  had,  in  consequence  of  the 
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payments  required,  been  obliged  to  dis- 
continue receiving  the  benefit  of  the  charity, 
and  to  be  sent  to  other  schools  supported 
by  subscription. 

The  information  further  alleges  that  the 
boarders  had  been  allowed  to  compete 
with  the  free  scholars  for  the  pnzes  which 
were  annually  distributed  in  conformity 
with  the  provisions  of  the  scheme,  and  that 
in  consequence  of  the  greater  time  and 
care  devoted  to  their  education,  they  had 
succeeded  in  gaining  nearly  all  the  prizes, 
and  that  in  the  year  1848  they  had  ob- 
tained twenty-one  out  of  twenty-four 
prizes.  That  the  success  of  the  boarders 
as  to  the  prizes  occasioned  ill-feeling 
amongst  the  scholars,  and  was  disliked  by 
parents  who  had  sent,  or  might  be  willing 
to  send  boys  to  the  school.  That  the 
inhabitants  of  Kidderminster  being-  nearly 
all  persons  in  trade,  were  unable  to  send 
their  boys  to  the  school  as  boarders,  not 
only  on  account  of  the  expense,  but  be- 
cause the  head  master  considered  a  trades- 
man's son  objectionable  as  a  boarder,  and 
that  the  revenue  of  the  school  exceeded 
lOOl,  a  year,  and  was  sufficient  to  provide 
good  and  efficient  masters  to  instruct  the 
free  scholars  in  conformity  with  the  de- 
crees, without  resort  being  had  to  the  taking 
of  boarders,  and  that  the  masters,  by  the 
taking  of  boarders,  obtained  a  much  larger 
income  than  was  necessary  for  the  masters 
of  the  school.  The  allegations  of  the  in- 
formation as  to  the  exchange  are,  that  it 
was  made  with  a  view  to  Mr.  Cockin  taking 
a  larger  number  of  boarders,  and  providing 
for  him  a  larger  house  for  that  purpose, 
and  that  it  was  improvident,  except  upon 
the  assumption  that  it  was  in  furtherance 
of  the  intention  of  the  founders  of  the 
charity,  or  that  it  was  otherwise  justifiable 
to  provide  for  the  head  master  out  of  the 
trust  property  a  house  sufficiently  large  to 
accommodate  a  large  number  of  boarders. 
That  by  reason  of  the  exchange  the  revenue 
derived  from  the  charity  estate  would  be 
permanently  diminished,  or  at  least  ren- 
dered more  precarious.  That  the  charity 
estate  given  in  exchange  was  land  let  for 
agricultural  purposes,  and  much  more  desir- 
able property  for  the  charity  than  property 
consisting  principally  of  a  house ;  that 
it  was  land  which,  from  its  peculiar  po- 
sition, was  likely  to  increase  considerably 


in  value,  and  which  it  was  known  would, 
on  the  determination  of  the  existing  leases, 
produce  a  greatly  increased  rental.  That 
the  exchange  never  would  have  been  made 
had  not  Mr.  Cockin  been  desirous  of  having 
a  large  house,  wherein  he  might  take  a 
large  number  of  boarders ;  that  the  old 
house  of  the  head  master  was  sufficiently 
large  for  him  and  his  family,  and  was  then 
occupied  by  a  large  family,  who  had  two 
boarders  living  with  them,  and  that  notices 
had  been  given  in  March  1843  and  October 

1847,  that  the  exchange,  if  made,  would 
be  set  aside.  The  information  charges 
that  the  orders  of  April  1842  and  March 

1848,  ought  not,  under  the  circumstances, 
and  having  regard  to  the  decrees,  to  have 
been  applied  for  on  petition,  and  ought  not 
to  have  been  made ;  and  that  there  was  no 
jurisdiction  in  the  Court  to  make  such 
orders  as  the  orders  confirming  the  re- 
ports :  and  the  prayer  of  the  information 
is  as  I  have  already  stated.  There  is  a 
charge  in  the  information  as  to  the  school 
being  entitled  to  an  exhibition  to  the 
University,  but  I  lay  it  out  of  the  case, 
as  it  is  evidently  of  no  value,  and  was  not 
relied  on  in  argument. 

The  defendants,  the  trustees,  by  their 
answer,  state  that  the  present  annual  rental 
of  the  charity  estates  is  579/.  ISs,  6(2., 
and  that  they  believe  that  by  the  falling  in 
of  leases  the  rental  will  be  increased  in 
1851  and  again  in  1856.  That  they  are 
advised  and  submit  that  the  free  school, 
according  to  its  foundation,  is  not  a  school 
for  the  teaching  of  writing  and  arithmetic, 
but  for  educating  scholars  in  the  learned 
languages  and  grammar  only;  tliat  it 
appears  from  orders  and  entries  in  ancient 
minute  books  in  their  possession,  that  pay- 
ments or  quarterages  by  scholars  attend- 
ing the  free  school  have  always  been 
accustomed  to  be  made  in  the  school,  but 
that  such  payments  or  quarterages  have 
never  been  made  for  the  education  the 
boys  were  entitled  to  receive  at  the  free 
school;  that  neither  previously,  nor  at 
present,  was  or  is  any  payment  made  by  a 
free  scholar  for  the  teaching  of  Latin  and 
Greek,  but  that  the  payments  or  quarter- 
ages have  always  been  made,  and  now 
are  made,  solely  and  exclusively  for  in- 
struction in  writing  o vi^^^"^®^^^'  ^  English 
literature ;    and  tW     ^^^  ®^^  ^^^  *^® 
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following  entry  in  an  ancient  minnte*book 
of  the  school,  purporting  to  be  resolutions 
agreed  to  at  a  meeting  of  the  trustees  of 
the  2nd  of  October  1 756 : — "  That  the  usher 
or  low  master  of  the  school  should  be  well 
qualified  for  teaching  Latin  and  grammar  in 
the  school,  according  to  the  original  institu- 
tion thereof,  and  also  writing  and  arithmetic 
therein  in  an  accurate  and  competent  man- 
ner. That  the  said  usher  or  low  master 
should  not  be  obliged  to  teach  writing  and 
arithmetic  in  the  said  free  school,  unless 
the  parent  agreed,  nr  the  friend  of  the 
child  or  children  there  sent  to  be  taught 
the  same,  should,  previous  to  such  instruc- 
tion in  writing  and  arithmetic,  engage  and 
promise  to  pay  to  such  master,  for  such 
learning,  as  the  original  institution  was 
only  for  teaching  Latin  and  grammar  in 
the  said  school,  the  sum  of  5$,  per  quarter, 
including  pens  and  ink,  for  the  said 
scholars."  And  also  another  entry  in  the 
same  book,  and  dated  the  17th  of  Decem- 
ber 1777,  as  follows : — "  Entrance  money 
of  5i.  to  be  paid  to  the  under  master,  and 
that  he  has  aright  to  receive  the  same.'*  And 
they  say  they  believe  the  only  gratuitous 
instruction  ever  given  in  the  said  free 
school  consisted  of  instruction  in  Latin, 
Greek,  and  grammar  only,  and  they  deny 
that  at  the  time  mentioned  in  the  informa- 
tion it  was  the  existing  practice,  and  to 
the  best  of  their  belief  that  it  was  at  any 
time  the  ancient  practice  of  the  school  to 
give  to  the  scholars  gratuitous  instruction 
io  reading,  writing,  and  arithmetic. 

With  respect  to  the  petitions,  they  ad- 
mit that  the  inhabitants  of  Kiddermin- 
ster were  not  consulted  on  the  presentation 
of  them,  but  they  say  that  they  were  pre- 
sented with  the  approval  and  by  the  direc- 
tion of  the  trustees,  and  that  the  proceed- 
ings upon  them  were  matters  of  notoriety 
in  the  town,  and  that  the  Attorney  General 
attended  by  counsel  on  the  proceedings 
before  the  Master  for  the  settlement  of  the 
scheme.  With  respect  to  the  religious 
qualification  and  the  other  provisions  of 
the  scheme  relating  to  religious  instruction, 
they  say  the  Bishop  of  Worcester  has 
always  been  the  visitor  of  the  school  and 
one  of  the  trustees.  That  the  head  master 
of  the  school  has  always  been  a  clergyman 
of  the  Church  of  England,  and  that  the 
free  scholars  of  the  school  have  always, 


time  out  of  mind,  attended  the  parish 
church,  and  that  from  such  circumstances 
they  have  always  considered  and  believed 
that  the  free  school  was  a  charity  in  con- 
nexion with  the  Church  of  England,  but 
that  they  did  not  propose  or  suggest 
before  the  Master  that  the  free  scholars 
should  be  confined  to  the  children  of  the 
inhabitants  of  Kidderminster  being  mem- 
bers of  the  Church  of  England,  but  that 
the  counsel  of  the  Attorney  General  in- 
sisted, before  the  Master,  that  the  free 
school  was  a  Church  of  England  founda- 
tion, and  that  the  benefits  of  the  school 
should  be  confined  to  the  children  of  the 
inhabitants  of  Kidderminster  being  mem- 
bers of  the  Church  of  England,  and  that 
the  Master  was  of  the  same  opinion,  and, 
consequently,  approved  of  the  scheme, 
with  such  limitation.  They  state,  how- 
ever, that  they  are  anxious  and  willing 
to  act  as  the  Court  shall  direct,  and  that 
they  are  willing  to  consent  to  an  alteration 
of  the  scheme,  so  that  the  benefits  of  the 
charity  may  be  extended  to  the  children  of 
all  the  inhabitants  of  Kidderminster ;  but 
they  submit  that  having  regard  to  the 
ancient  practice  in  the  school,  and  to  the 
constitution  of  the  school,  the  boys  attend- 
ing the  school  ought  to  be  instructed  in 
the  doctrines  and  rites  of  the  Church  of 
England,  and  ought,  at  the  discretion  of 
the  head  master,  to  attend  at  church,  or 
at  all  events,  that  the  religious  instruction 
of  the  boys  ought  to  be  left  to  the  head 
master. 

With  respect  to  the  charges  for  educa- 
tion, they  say  that  the  school  has  always 
been  and  is  now  a  free  school  for  teaching 
the  learned  languages  and  grammar,  and 
that  no  charge  whatever  has  ever  been  or 
is  now  made  for  such  instruction,  and  that 
from  the  inquisition  and  decree  and  the 
ancient  usage  of  the  school,  they  believe 
that  it  was  the  intention  of  the  founders 
that  the  parents  of  the  free  scholars  should 
not  pay  anything  for  their  instruction  in 
good  literature  and  learning :  by  which  they 
submit  is  meant  and  intended  instruction 
in  Greek,  Latin  and  grammar,  and  they 
submit  that  the  head  master  is  not  required 
according  to  the  constitution  of  the  school 
to  give  gratuitous  instruction  to  the  free 
boys  in  any  other  branch  of  education 
except  Greek,  Latin,  and  grammar,  and 
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they  say  they  are  advised  and  submit  that 
such  is  and  always  has  been  the  practice 
in  the  said  free  school  and  in  all  other  free 
schools  similarly  constituted ;  and  they 
therefore  submit  that  payment  ought  to 
be  made  by  or  for  the  free  scholars  to  the 
head  master  for  instruction  in  history, 
geography,  and  mathematics,  and  all  other 
branches  of  education,  except  Greek,  Latin 
and  grammar  ;  and  they  also  say  they  are 
advised  and  submit  that  having  regard  to 
the  ancient  usages  of  the  said  school,  and 
to  the  usage  and  practice  of  free  schools 
similarly  situated  and  founded  at  or  about 
the  same  period,  the  branches  of  education 
in  the  information  mentioned  do  not  form 
part  of  good  literature  and  learning  for 
the  instruction  of  boys  on  which  the 
charity  was  founded. 

With  respect  to  the  ages  for  admission, 
they  submit  that  the  school  was  intended 
for  the  purpose  of  affording  a  classical  edu- 
cation, and  that  it  would  not  be  useful  or 
advantageous  to  the  principal  objects  of 
the  charity  to  admit  children  of  tender 
years;  that  some  age  ought  to  be  fixed  for 
the  admission  of  free  boys,  and  that  the 
age  of  eight  years  was  a  fair  and  proper  age 
for  such  admission. 

With  respect  to  the  prizes,  they  say  that 
none  have  been  distributed  in  conformity 
with  the  powers  of  the  scheme,  the  income 
of  the  charity  not  having  been  sufficient  to 
supply  funds  for  the  purpose,  but  that  since 
the  head  master's  appointment  books  as 
prizes  have  twice  in  every  year  been  pro- 
vided at  the  exclusive  expense  of  the  head 
master  and  the  under  master  and  two  other 
persons  who  took  an  interest  in  the  prosperity 
of  the  school,  and  that  the  free  boys  have 
always  been  permitted  to  compete  with  the 
boarders  for  such  prizes,  and  that  during  the 
period  that  the  prizes  have  been  distributed, 
sixty-one  of  such  prizes  have  been  obtained 
by  boarders,  and  fifty-one  by  free  scholars ; 
and  that  although  in  the  year  1848 
the  boarders  obtained  twenty-one  out  of 
twenty-four,  yet  that  on  many  previous 
occasions  the  free  scholars  obtained  the 
greater  proportion  of  the  prizes  ;  that  the 
prizes  have  always  been  fairly  distributed ; 
that  the  success  of  the  boarders  as  to  the 
prizes  occasions  no  ill  feeling  among  the 
scholars ;  that  no  such  ill  feeling  has  existed 
or  does  exist,  and  that  the  great  majority 


of  the  parents  of  the  free  scholars  approve 
the  system  of  distributing  prizes  as  pro- 
moting greater  competition  among  all  the 
boys  attending  the  school. 

With  respect  to  the  boarden,  they  say, 
that  although  masters  of  average  ability 
might  be  obtained  for  the  salaries  provided 
by  the  scheme,  yet  that  schoolmasters  of 
high  reputation  and  character  would  not 
be  induced  by  such  remuneration  only 
to  accept  the  office  of  head  master  of  the 
free  school,  and  that  they  believe  that  it 
is  greatly  for  the  advantage  and  interest 
of  the  charity  that  men  of  high  character 
and  reputation  from  one  of  the  Universities 
should  be  induced  to  accept  such  office, 
and  that  the  present  head  master  would 
not  have  accepted  such  office  upon  the  re- 
muneration which  would  have  been  pro- 
vided solely  from  the  income  of  the  charity, 
and  they  therefore  believe  that  the  revenue 
of  the  school  is  not  sufficient  to  provide  good 
and  sufficient  masters  to  instruct  the  free 
scholars  in  conformity  with  the  decrees  men- 
tioned, without  resort  being  had  to  the  taking 
of  boarders ;  and  they  say  that  in  their  judg- 
ment and  belief  the  taking  of  boarders  by 
the  master  is  greatly  to  the  advantage  and 
interest  of  the  free  school  by  exciting  com- 
petition among  the  boys  and  raising  the 
character  and  reputation  of  the  school ; 
and  for  those  reasons  they  submit  that  the 
masters  should  not  be  prohibited  from 
taking  boarders ;  and  in  conclusion,  as  to 
the  school,  they  say  they  are  willing,  if  the 
Court  shall  think  proper  so  to  direct,  that 
the  existing  scheme  should  be  altered  by 
admitting  to  the  benefit  of  the  free  school 
children  of  the  inhabitants  of  Kidder- 
minster, whether  members  of  the  Church 
of  England  or  not ;  but  except  in  that  re- 
spect, they  submit  that  the  existing  scheme, 
having  been  settled  under  the  authority  of 
the  Court,  and  with  the  express  sanction 
of  the  Attorney  General,  represented  by 
the  counsel  attending  for  him  before  the 
Master,  ought  not  to  be  altered. 

And  as  to  the  exchange,  they  state  that  the 
old  school-room,  being  an  ancient  building 
attached  to  the  church,  confined  in  space 
and  quite  unsuitable  for  the  purpose  of  a 
school-room,  not  only  being  in  a  dilapidated 
state,  but  surrounded  by  a  crowded  church- 
yard, they  considered  as  trustees  of  the 
school  that  it  would  be  generally  for  the 
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advantage  of  the  charity  that  a  pennanent 
and  fit  and  proper  residence  for  the  head 
nuuster  of  the  school  should  be  obtained  by 
them,  and  that  a  new  and  commodious 
school-room  should  be  built,which  should  be 
attached  to  the  head  schoolmaster's  house. 
And  then  they  go  on  to  state  in  detail  the 
proceedings  relating  to  the  exchange,  and 
that  it  was  completed  under  the  provisions  of 
the  statute  of  1  &  2  Geo.  4,  and  that  a  large 
and  commodious  school-room  has  been  sub- 
sequently huOt  adjoining  Woodfield  House, 
at  a  cost  of  upwards  of  1,200/.,  and  that 
the  room  has  been  used  for  the  purpose  of 
the  school  since  in  or  about  June  1848.  « 
They  further  say,  that  it  was  in  their  judg- 
ment for  the  advantage  of  the  charity  that 
the  house  of  the  head  master  should  be 
capable  of  accommodating  boarders,  and  that 
they  would  not  have  effected  the  exchange 
unless  the  house  had  been  suited  for  such 
purpose,  but  they  deny  that  the  exchange 
was  improvident  in  any  respect.  And  they 
set  forth  various  particulars  relating  to 
the  two  properties,  from  which  it  appears 
that  the  income  applicable  for  the  purpose 
of  the  school  was  increased  by  the  exchange. 
They  also  state,  in  relation  to  the  exchange, 
that  before  it  was  effected  they  advertised 
the  meeting  held  by  the  Commissioners 
under  the  act  in  the  Kidderminster  news- 
paper, for  the  express  purpose  of  giving  an 
opportunity  to  any  inhabitant  to  attend  and 
object.  That  the  solicitor  of  the  relators 
was  the  only  inhabitant  who  attended ;  that 
he  attended  for  several  inhabitants,  but 
refused  to  state  for  whom,  and  ultimately 
insisted  on  his  right  to  attend  in  his  own 
behalf,  and  that  he  protested  against  the 
exchange ;  and  they  say  that  the  Commis- 
sioners then  invited  him  to  offer  any  evi- 
dence, or  to  make  any  statement  he  thought 
fit,  but  that  he  offered  no  evidence  and 
gave  no  reason  why  the  exchange  should 
not  be  effected. 

By  their  answer  to  the  amended  infor- 
mation the  defendants,  the  trustees,  state 
the  present  clear  rental  of  the  property, 
after  deducting  the  former  under  master's 
pension,  the  salaries  of  ofiicers,  rates,  taxes, 
repairs,  and  loss  by  tenants  to  be  S51L  I2s, 
\d,,  and  they  set  out  a  schedule  of  the 
prizes  from  which  it  appears  that  since 
1846  by  far  the  greater  proportion  of  prizes 
has  been  obtained  by  the  boarders. 


The  answers  of  the  master  and  under 
master  are  to  the  same  effect  as  those  of 
the  trustees.  The  answer  of  the  master 
also  states  a  further  entry  in  the  minute- 
book,  under  the  date  of  the  6th  of  lune 
1768,  limiting  the  number  of  boys  to  be 
taught  by  the  second  master  to  twenty,  and 
another  entry  under  the  date  of  the  23rd 
of  December  1773,  prescribing  the  payment 
of  an  entrance  fee  to  the  under  master  of 
5s,  The  master,  by  his  answer,  also  states 
that  the  regulations  of  the  scheme  have 
not  been  enforced  as  against  the  children 
of  parents  dissenting  from  the  doctrine  of 
the  Church  of  England,  and  that  he  is  not 
desirous  of  excluding  dissenters  from  the 
benefit  of  education  at  the  school.  And 
he  submits  that,  at  all  events,  he  ought  not 
to  be  prohibited  from  taking  boarders,  for 
he  says  that  he  became  master  on  the 
understanding  that  he  was  entitled  to  take 
boarders,  and  that  he  has  had  such  under- 
standing twice  assured  to  him  by  the  schemes 
approved  by  the  Court,  and  that  he  has  on 
the  faith  of  such  his  right  incurred  very 
considerable  expense  in  providing  for  the 
reception  of  boarders.  It  also  appears  from 
the  answer  of  the  master  that  both  Mr. 
Morgan  and  Mr.  Fawkeshad  formerly  taken 
boarders,  although  they  had  ceased  to  do 
so  before  they  retired  from  their  ofiices.  And 
the  master's  answer  states  that  he  has  sold 
the  Greenhill  estates.  The  under  master's 
answer  states  his  belief  that  many  of  the 
inhabitants  of  Kidderminster  are  dissatis- 
fied with  the  schemes,  and  that  the  pay- 
ments required  to  be  made  by  the  scholars 
prevent  some  of  the  objects  of  the  charity 
receiving  the  benefit  thereof.  The  answer 
of  Mr.  Fawkes  contains  nothing  material 
to  the  questions  in  the  cause. 

A  great  deal  of  evidence  has  been  gone 
into  in  the  cause,  both  in  support  of  the 
information  and  on  the  part  of  the  defen- 
dants. In  support  of  the  information,  it  is 
proved  that  the  meeting  at  which  the  reso- 
lutions were  passed  condemning  the  schemes 
was  attended  by  about  1,500  persons,  and 
evidence  has  been  gone  into  as  to  the  value 
of  the  charity  property.  Two  surveyors,  who 
have  been  examined,  state  that  the  net  rental 
of  the  property,  exclusive  of  the  parts  used 
as  the  school  and  the  masters'  houses,  ought 
if  well  managed  and  let  to  the  best  advan- 
tage, to  be  S9Sl,4s.Sd,;  and  with  reference 
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to  the  exchange  of  Greenhill  estate  for  the 
Woodfield  House  and  land,  they  state  that 
if  taken  as  one  estate  for  the  other  it  was  an 
improvident  exchange  for  the  trustees ;  that 
the  Greenhill  estate  is  eligibly  situate  for 
garden  ground  and  villas,  and  was  calcu- 
lated to  produce  an  increase  of  income  to 
the  trustees,  and  that  the  land  was  four 
times  the  quantity  of  the  land  atWoodfield, 
and  that  Woodfield  House  unless  occupied 
by  the  master  of  the  school  would  be  diffi- 
cult to  let  unless  at  a  very  moderate  rent, 
and  they  set  the  Greenhill  estate  at  200^. 
a-year  if  occupied  as  garden  ground,  and 
400/.  a-year  if  let  for  building.  Many 
witnesses  have  also  been  examined  on  the 
part  of  the  information  in  relation  to  the 
school,  and  on  carefully  reading  their  evi- 
dence I  think  it  satisfactorily  proves  that 
there  have  been  at  different  times  from  forty 
to  fifty,  and  even  sixty  boys  receiving  their 
education  at  the  school ;  that  the  boys  were 
the  sons  of  the  tradesmen  and  the  shop- 
keepers in  the  town,  and  that  until  the 
scheme  of  1844  came  into  operation  boys 
were  admissible  into  the  school  at  any 
age  if  able  to  read,  and  that  there  was  no 
distinction  as  to  the  children  of  dissenters ; 
but  many  of  these  witnesses  state  that  at 
different  times  the  under  master  had  a  few 
boarders,  not  however  at  any  time  exceed- 
ing six  in  number.  It  also  appears  from 
the  evidence  of  several  of  these  witnesses 
that  small  payments  were  made  by  the  boys 
for  books,  pens  and  ink,  and  other  inci- 
dental matters,  but  they  all  concur  in  stating 
that  until  the  scheme  of  1844  no  payment 
was  made  for  education  at  the  school. 
Several  of  them  state  that  the  number  of 
boys  attending  the  school  increased  upon 
Mr.  Cockin  being  first  appointed,  but  again 
diminished  upon  the  scheme  coming  into 
operation,  and  they  ascribe  the  change  to 
the  rules  introduced  by  that  scheme,  par- 
ticularly to  the  rules  as  to  the  age  of 
boys  and  to  the  quarterly  payments,  and 
the  religious  qualification ;  several  of  them 
stating  that  they  have  been  prevented  by 
those  rules  from  sending  their  children  to 
the  school,  and  some  of  them  deposing 
that  they  have  been  compelled  to  withdraw 
their  children  from  the  school  in  conse- 
quence of  the  quarterly  payments.  One 
of  the  witnesses,  in  particular,  states  that 
his  boy,  who  had  been  admitted  to  the 


school  at  the  age  of  seven,  was  refused 
admission  after  the  scheme,  because  he 
was  three  weeks  under  eight  years  of  age. 
Another,  who  is  a  dissenter,  and  had  a  boy 
at  the  school,  states  that  about  the  time  of 
Mr.  Cockin's  appointment  she  was  told  by 
the  vicar  that  the  school  was  intended  for 
church  boys  and  not  for  dissenters,  and 
that  her  boy  must  leave  unless  he  paid  2L 
a  quarter.  And  another  states  that  the 
vicar  told  her  that  the  school  was  made  a 
grammar  school,  and  advised  her  not  to 
send  her  boy  there  as  he  was  intended  for 
trade.  Several  of  the  witnesses  also  state 
'  that  the  system  of  the  masters  taking  board- 
ers also  operates  to  prevent  the  parishioners 
from  sending  their  boys  to  the  school, 
the  parents  considering  that  the  boarders 
are  better  attended  to  than  the  free  boys, 
that  impression  being  increased  by  the 
boarders  getting  so  many  of  the  prizes. 
Two  of  the  witnesses,  indeed,  go  so  far  as 
to  state  that  the  free  boys  are  not  allowed' 
to  mix  with  the  boarders,  and  one  of  them 
says  that  they  were  put  to  sit  upon  the 
form  by  themselves,  and  were  not  taught  the 
same  as  the  boarders,  were  kept  to  fewer 
books  and  had  not  the  same  treatment. 
And  in  connexion  with  this  subject,  the 
informants  have  proved  a  letter  from  Mr. 
Cockin  to  Mr.  Griffith,  one  of  the  relators, 
with  reference  to  his  sending  his  son  to  the 
school  as  a  boarder,  in  which  Mr.  Cockin 
in  advising  that  the  boy  should  not  be  sent 
as  a  boarder  assigns  as  one  of  the  grounds 
that  Griffith  being  in  business  in  the  same 
town  will  he  fears  operate  prejudicially  to 
the  boy  amongst  his  companions.  The  in- 
formants have  also  proved  notices  to  the 
trustees  before  the  exchange  was  completed, 
and  that  proceedings  would  be  taken  to 
set  it  aside  if  carried  out. 

The  evidence  on  the  part  of  the  defen- 
dants is,  for  the  most  part,  documentary. 
It  consists,  first,  of  the  minutes  of  the 
proceedings  of  the  trustees  from  the  year 
1704.  The  school  is,  throughout  those 
minutes,  called  the  Free  Grammar  School. 
Amongst  the  entries  in  those  minutes  are 
those  which  are  particularly  mentioned  in 
the  answers ;  and  it  is  observable  that  the 
entry  of  the  2nd  of  October  1756  contains, 
in  addition  to  what  is  stated  in  the  answer, 
the  following  provision,  **  That  the  person 
to  be  elected  into  the  place  of  usher  or 
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lower  master  shall,  previous  to  his  election 
therein,  be  bound  iu  a  bond  of  500/.  that 
he  will  as  well  teach  Latin  and  grammar 
as  also  writing  and  arithmetic  in  the  said 
school."     And  these  minutes  also  contain 
the  following  orders,  under  the   date  of 
the  6th  of  June   1768:    *' Ordered  that 
F.  Hemsell,  the  usher  of  the  said  grammar 
school,  shall  receive  into  the  said  school 
twenty  boys,  inhabitants  of  the  borough 
or  foreign  of  Kidderminster ;  such  boys  to 
be  elected  by  a  majority  of  the  said  trus- 
tees, and  whose  respective  ages  shall  not 
be  less  than  seven  years ;    and   that  the 
said  F.  Hemsell  shall  receive  and  continue 
the  said  boys  in  the  said  school,  and  there 
teach  and  instruct  them  in  reading,  writing, 
arithmetic  and  grammar,  for  any  term  or 
time  not  exceeding  the  term  of  two  years, 
without  demanding  or  receiving  any  reward 
or  gratuity  for  the  same,"  with  provisions 
for  keeping  up  this  number  of  twenty  boys. 
Under  date  the  2drd  of  December  1787, 
an  order  for  the  appointment  of  an  under 
master,  made  at  a  meeting  of  the  trustees, 
and  which  states  as  follows  :  "At  the  said 
meeting,  it  was  also  agreed  by  the  under- 
mentioned feoffees  that  the  sum  of  5s,  shall 
be4aken  by  the  said  under  or  lower  master, 
as  entrance  into  the  said  school,  for  any 
boys  sent  there  to  be  taught,  and  that  the 
said  under  master  has  a  right  to  require 
from  each  boy  now  being  or  coming  to  be 
taught  in  the  said  school  the  like  sum  of 
5t."    Under  the  date  of  the  19th  of  June 
1787,  an  order  appointing  an  under  master, 
on  condition  of  his  entering  into  a  bond 
obliging  himself  to  teach  the  scholars  of 
the  said  school   not  only  grammar,  but 
writing  and  arithmetic,  at  the  discretion  of 
the  trustees  or  feoffees ;  and  under  the  date 
of  the  26th  of  October  1796,  an  order,  by 
which,  after  reciting  a  representation  of  the 
under  master  that  his  salary  was  insufH- 
dent  for  the  support  of  his  family,  and 
that  from  the  number  of  boys  attending 
the  school  for  instruction  in  writing  and 
arithmetic   and  his   diligence   therein   he 
deserved  every  proper  encouragement  the 
trustees  could   give  him,  they  consented 
that  he  should  receive  of  the  parents  of 
such  boys  as  were  sent  to  the  school  a 
quarterage. of  2s,  6d,  for  such  boys  only 
as  were  instructed  in  writing  and  arith- 
metic, to  continue  till  otherwise  ordered 


by  the  trustees.  Secondly,  several  memo- 
randa, signed  by  masters  of  the  school 
upon  their  election  and  resignation,  and 
dated  in  the  years  1687,  1696  and  1697, 
in  which  the  school  is  called  the  Free 
Grammar  School ;  and  thirdly,  a  great 
number  of  leases  of  property  belonging  to 
the  school,  from  1580  to  1809,  in  all  of 
which,  down  to  about  1 704,  the  school  is 
called  '*  the  Free  School,"  except  in  two 
instances  in  1675  and  1689,  in  which  it  is 
called  '*the  Free  Grammar  School;"  and 
in  all  of  which,  subsequent  to  1704,  the 
school  is  called  **  the  Free  Grammar  School," 
except  in  four  or  five  instances,  between 
1720  and  1730.  This  documentary  evi- 
dence has  been  produced  by  the  trustees, 
and  they  have  also  proved  a  copy  of  the 
Bishop*s  answer  to  the  memorial ;  and  they 
have  examined  their  clerk  as  a  witness, 
who  proves  that  one  of  the  relators  in  this 
information  objected  before  the  Bishop 
that  the  trustees,  though  prohibited  by  the 
scheme  from  so  doing,  had  admitted  children 
of  dissenters  to  the  school.  This  witness 
also  proves  that  the  gross  income  of  the 
charity  property,  exclusive  of  the  masters*  , 
houses,  was,  in  the  year  1848, 5971.  Ss.  6d,, 
and  in  the  year  1849,  579^.  ISs.  6d.,  and 
that  the  net  income  of  the  charity  property 
applicable  to  the  school,  after  deducting 
the  late  under  master's  pension,  salaries  of 
officers,  repairs,  insurance  and  loss  of  rent, 
was  in  1848  4301.  Os.  Sd.  and  in  1849 
3511.  12s,  \d,f  and  that  there  was  no  sur- 
plus applicable  to  the  prizes,  the  charity 
being  in  debt  to  its  treasurer.  He  further 
proves  the  increased  rental  obtained  by 
the  charity  by  means  of  the  exchange,  as 
stated  in  the  answer.  And  he  states  that 
5s,  a  quarter  was  heretofore  payable  by 
each  scholar  for  being  taught  writing  and 
arithmetic,  and  that  if  more  or  less  than 
that  sum  has  been  taken  or  required  it  has 
been  done  without  the  sanction  of  the 
trustees.  The  trustees  have  also  examined 
another  witness,  who  proves,  that  when  he 
went  to  the  school  in  1787,  2s,  6d,  or  5s. 
was  paid  as  entrance-money,  and  that  whilst 
he  continued  at  the  school  5s.  a  quarter 
was  paid  to  the  under  master  for  his  in- 
struction in  reading,  writing  and  arithmetic, 
independent  of  charges  for  stationery,  &c. ; 
but  that  when  he  got  into  the  upper  school 
nothing  was  paid  to  the  upper  master  for 
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his  instruction  in  Latin  and  Greek ;  and 
he  proves  that  the  same  payments  as  were 
made  when  he  was  at  school  have  heen 
paid  by  him  for  three  of  his  sons,  who 
went  to  the  school  in  the  years  181 7i 
1820  and  1826.  .  The  trustees  have  like- 
wise examined  Mr.  Cockin  as  a  witness 
on  their  behalf ;  and  he  proves  that  no  part 
of  the  income  of  the  charity  has  been  ap- 
plied in  providing  the  prizes  which  have 
been  distributed  since  he  has  been  master. 
That  there  have  been  1 72  prizes  so  distri- 
buted, of  which  64  have  been  awarded  to 
free  scholars  and  108  to  boarders ;  that 
the  course  of  education  consists  of  instruc- 
tion in  the  classics,  mathematics,  ancient 
and  modem  history,  geography,  and  general 
branches  of  information ;  that  this  course 
is  pursued  throughout  the  school,  the 
division  into  upper  and  lower  schools  hav- 
ing been  abolished,  and  that  no  difference 
whatever  is  now  or  has  been  since  the 
admission  of  boarders  made  between  the 
education  received  in  the  school  by  the 
boarders  and  that  received  by  the  free 
scholars  or  town  boys,  all  joining  in  the 
«  same  classes  according  to  their  respective 
ages  and  attainments,  and  being  taught 
together.  It  is  also  proved,  on  behalf  of 
the  trustees,  that  the  words  **"  being  of  the 
Church  of  England,"  which  are  contained 
in  the  scheme  of  1844,  and  by  which  the 
children  of  dissenters  are  excluded  from 
the  school,  were  introduced  by  the  Master, 
and  that  the  introduction  of  them  was  ob- 
jected to  by  the  trustees;  and  it  is  also 
proved,  on  the  part  of  Mr.  Cockin,  that  he 
bought  Woodfield  House  and  land,  in  1843 
for  2,875^,  and  that  he  expended  upon  the 
house,  in  permanent  improvements,  300^. 
or  4002.  in  1843  and  about  850/.  in  1846, 
and  that  the  school  buildings  erected  there 
have  cost  between  1,700/.  and  1,800/.,  and 
that  he  sold  the  Greenhill  estate  ill  1848 
for  4,200/. 

The  case  standing  thus  upon  the  facts, 
it  appears  that  the  information  seeks  relief, 
first,  as  to  the  regulation  of  the  school ; 
secondly,  as  to  the  transaction  of  the 
exchange.  I  propose  to  consider  the  case 
first,  with  reference  to  the  school. 

Upon  this  part  of  the  case,  it  was  first 
argued,  in  support  of  the  information,  that 
the  orders  upon  petition  which  have  been 
made  by  the  Court  in  relation  to  the  school, 


and  the  schemes  which  have  been  settled 
under  them,  ought  for  several  reasons  to 
be  wholly  disregarded,  and  that  the  case 
ought  now  to  be  determined  as  if  no  such 
orders  had  been  made  and  no  such  schemes 
settled.  The  argument  on  this  point  was 
rested  on  three  grounds :  first,  that  the 
decree  of  the  Court  confirming  with  modi* 
fications  the  decree  of  the  Commissioners 
of  Charitable  Uses  precluded  the  Court 
from  dealing  with  the  case  upon  petition  ; 
secondly,  that  the  case  did  not  fall  within 
the  provisions  of  Sir  Samuel  RomUly's 
Act,  52  Geo.  3.  c.  101,  and  thirdly,  that 
it  was  not  reached  by  the  Grammar  School 
Act,  3  &  4  Vict.  c.  77.  It  was  said  as  to 
the  first  of  those  grounds  that  the  decree 
of  the  Court  following  upon  the  decree  of 
the  Commissioners  of  Charitable  Uses  was 
final  and  conclusive,  and  the  case  of 
H'indsor  v.  the  Inhabitants  of  FarnhamyrhA 
cited  in  support  of  the  proposition.  As 
to  the  second  ground,  it  was  said  that  Sir 
Samuel  Romilly's  Act  did  not  extend  to 
empower  the  Court  in  any  manner  to  alter 
or  affect  what  had  been  settled  by  the 
decree  of  the  Court ;  and  as  to  the  third 
ground  that  the  school  was  not  a  grammar 
school,  and  if  it  was,  the  same  restriction 
as  was  applied  to  Sir  Samuel  Romilly's  Act 
ought  to  be  applied  to  the  summary  juris- 
diction created  by  the  Grammar  School 
Act.  I  am  of  opinion  that  the  orders  and 
schemes  in  question  cannot  be  thrown  out 
of  the  case  upon  any  of  those  grounds. 

As  to  the  first  ground,  the  case  referred 
to  which  was  cited  from  Cro,  Car.  40, 
but  is  better  reported  in  Duke,  p.  634,  has 
indeed  decided  that  the  decree  of  the 
Chancellor  following  upon  the  decree  of  the 
Commissioners  of  Charitable  Uses  is  not 
open  to  a  bill  of  review,  one  reason  assigned, 
which  appears  in  both  of  the  reports, 
being  that  the  Chancellor's  decree  in  such 
cases  takes  its  authority  from  the  statute, 
and  that  the  statute  mentions  only  one 
examination  by  the  Chancellor ;  in  effect, 
that  the  decree  is  under  the  statutory  and 
not  the  ordinary  jurisdiction  :  and  an- 
other reason,  which  appears  in  the  report 
in  Duke  only,  being  that  the  appeal  to  the 
Chancellor  given  by  the  statute,  is  in  itself 
in  the  nature  of  a  bill  of  review,  and  that 
there  can  be  no  bill  of  review  upon  a  bill 
of  review.     The  latter  reason  appears  to 
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me  the  most  satisfactory  one,  for  it  is 
difficult  to  see  bow  upon  any  other  ground 
it  can  be  tbat  the  decree  in  such  cases 
should  not  be  subject  to  review,  and  yet 
should  be  open  to  appeal  as  the  ckse  itself 
decides  it  to  be.  But  this  case,  although  the 
(acts  of  it  do  not  appear,  was  evidently  one 
in  whicb  the  decree  could  not,  according 
to  the  ordinary  course  of  the  court,  have 
been  altered  except  upon  bill  of  review; 
and  I  see  no  ground  for  applying  the  same 
rules  to  cases  in  which  according  to  the 
ordinary  course  of  the  Court  no  bill  of 
review  is  necessary  for  enabling  alterations 
to  be  made.  The  decree  of  the  Commis- 
sioners in  ibis  case  does  not,  I  think,  go 
further  than  to  regulate  the  charity;  the 
Lord  Chancellor's  decree  does  not  even 
alter  the  regulations.  This  Court  is  in 
the  constant  habit  of  altering  schemes 
which  have  been  settled  under  its  decrees 
as  the  alterations  of  times  and  circum- 
stances have  required ;  and  it  has  frequently 
done  so  upon  petition  in  the  causes  in 
which  the  decrees  have  been  made,  and  I 
do  not  think  that  the  power  of  the  Court 
to  make  such  alterations  can  depend  upon 
the  character  in  which  the  decree  has  been 
made  by  the  Lord  Chancellor.  The  Court 
does  not  appear  in  The  Attorney  General 
V.  BoviU  to  have  felt  any  difficulty  in 
interfering  with  the  Commissioners*  decree; 
and  although  their  decree  in  that  case  does 
not  appear  to  have  been  brought  under 
review  by  the  Lord  Chancellor,  I  think 
the  same  principle  applies,  and  I  have  no 
difficulty  in  following  the  precedent. 

As  to  the  second  ground,  that  the  case 
did  not  fall  within  Sir  Samuel  Romilly*s 
Act,  I  have  referred  to  the  act  and  the  cases 
which  have  been  decided  upon  it.  The 
terms  of  the  act  are  most  general.  It 
creates  the  summary  jurisdiction  in  all 
cases  of  breach  of  trust  or  supposed  breach 
of  trust,  and  in  all  cases  where  the  order  or 
direction  of  the  Court  shall  be  deemed 
necessary  for  the  administration  of  any 
trust  for  charitable  purposes ;  but  the 
decisions,  I  think,  have  settled  that  it 
does  not  apply  between  the  trustees  and 
stzaogers,  that  it  applies  only  between  the 
trustees  and  the  objects  of  the  trust,  and 
it  is  in  the  discretion  of  the  Court  to  what 
extent  it  ought  as  between  them  to  be 
applied.    The  cases  do  not,  I  think,  enable 
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any  fixed  rule  to  be  laid  down  by  which 
the  Court  can  be  governed  in  the  exercise 
of  that  discretion.  Lord  Cottenham,  in  the 
Tiverton  School  case  (2),  is  reported  to  have 
said  that  the  act  ought  not  to  be  applied 
in  cases  where  the  Court  sees  that  the 
jurisdiction  given  by  it  cannot  be  exer- 
cised with  justice  to  any  parties  or  with 
benefit  to  the  charity;  and  it  appears 
that  he  considered  that  case  not  to  be 
proper  for  the  exercise  of  the  jurisdic- 
tion, as  it  involved  extensive  and  funda- 
mental questions  as  to  the  principle  on 
which  the  charity  was  to  be  administered. 
But  these  rules  still  leave  it  to  be  con- 
sidered by  the  Court  in  each  case  whether 
the  act  can  be  applied  with  justice  and 
benefit,  and  what  are  the  extensive  and 
fundamental  questions  of  principle  which 
ought  to  exclude  its  application.  Perhaps 
the  rule  might  well  be  laid  down  that  the 
act,  at  all  events,  may  be  safely  resorted  to 
in  all  cases  where  the  objects  of  the  charity 
have  no  distinct  interests,  and  where, 
therefore,  the  Attorney  General  properly 
represents  them  all,  and  in  all  cases  where 
although  there  may  be  distinct  interests, 
no  substantial  question  of  principle  can 
arise  between  the  several  objects.  This, 
however,  is  not  the  question  in  the  present 
case.  I  cannot  accede  to  the  argument 
that  because  a  scheme  was  settled  by  the 
decree  of  the  Commissioners  followed  by  the 
order  of  the  Lord  Chancellor,*  it  was  not  in 
the  power  of  the  Court  to  alter  it ;  and  if  it 
could  be  altered  upon  information,  I  think 
it  could  be  altered  upon  petition  under  the 
act.  The  Court  had  a  discretion  whether 
it  would  interfere  upon  petition  or  not ;  it 
has  exercised  that  discretion,  and  I  do  not 
think  that  I  should  be  justified  in  wholly 
disregarding  what  has  been  done  by  the 
Court  in  the  exercise  of  a  jurisdiction  given 
to  it  by  the  statute,  although  it  was  dis- 
cretionary in  the  Court  whether  it  would 
exercise  that  jurisdiction  or  not.  ^ 

As  to  the  third  ground  upon  the  question, 
whether  this  is  a  grammar  school,  I  think 
no  reasonable  doubt  can  be  entertained. 
It;  was  held  by  Lord  Langdale,  in  The 
Attorney  General  v., Jackson,  that  the  term 
"  free  school**  in  the  instrument  then  under 
his   consideration,   ought  not  to  be  con- 

(2)  15  Sim.  259,262. 
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strued  "  free  grammar  school"  ;  and,  I 
think  the  term  *'  free  school*'  is  flexible 
in  its  meaning,  and  must  be  construed 
according  to  the  context  and  the  usage 
which  has  prevailed  in  the  school.  The 
term  "  free  school"  has  no  reference  to  the 
instruction  given  in  the  school,  but  refers 
to  the  terms  on  which  the  instruction  was 
given,  and  if  grammar  be  taught  in  a  school 
free  of  charge,  I  think  it  may  well  be  said  to 
be  a  free  school.  This  school  appears  by 
the  inquisition  to  have  been  founded  for 
the  instruction  of  children  and  youth  in 
good  literature  and  learning, — terms  which, 
having  regard  to  the  early  period  of  the 
foundation,  go  far  of  themselves  to  shew 
that  it  was  intended  for  instruction  in  the 
learned  languages.  In  the  early  docu- 
ments of  1687  and  1696,  relating  to  the 
masters  of  the  school,  documents  in  which 
a  true  description  of  the  character  of  the 
school  was  most  likely  to  be  found,  it  is  called 
the  Free  Grammar  School.  It  is  uniformly 
so  described  in  all  the  proceedings  of  the 
trustees  frt)m  1701,  and  in  all  the  leases 
from  1704,  and  it  appears  that  in  1756  the 
trustees  not  only  described  the  original 
institution  of  the  school  to  have  been  for 
teaching  Latin  and  Greek,  and  required 
payments  to  be  made  for  instruction  in 
writing  and  arithmetic,  but  actually  re- 
quired the  under  master  to  enter  into  a 
bond  conditioned  for  giving  such  instruc- 
tion, a  fact  which  appears  to  me  to  be  of 
the  utmost  importance  for  determining  the 
character  of  the  school,  for  of  course  if  it 
had  been  the  duty  of  the  under  master  to 
give  such  instruction,  no  such  bond  could 
have  been  reqidred.  On  the  other  hand, 
I  see  no  evidence  to  prove  that  the  school 
was  not  a  grammar  school,  except  the 
equivocal  description  of  it  as  a  free  school 
in  the  inquisition  and  in  the  early  leases, 
and  what  is  said  by  the  witnesses  in  their 
depositions,  which  is  of  less  weight  as  they 
admit  some  payments  to  have  been  made, 
and  of  course  they  cannot  carry  back  the 
evidence  to  any  very  early  period.  Upon 
the  balance  of  this  evidence,  I  have  no 
hesitation  in  concluding  that  this  8ch(y>l 
was  agrammar  school,  and  therefore  within 
the  jurisdiction  of  the  Court  under  Sir 
Eardley  Wilmot*s  Act,  and  although  I 
apprehend  that  the  Court  has  the  same 
discretion  as  to  applying  that  act  as  it  has 


exercised  as  to  Sir  Samuel  Romilly's  Act, 
I  think  that  the  act  having  been  applied, 
what  has  been  done  under  it  cannot  be 
wholly  disregarded. 

It  was  said,  however,  on  the  part  of  the 
defendants,  that  if  the  Court  should  be  of 
opinion  that  the  proceedings  upon  the 
petition  were  within  the  jurisdiction,  the 
case  must  be  considered  as  concluded: 
that  the  orders  upon  the  petition  must 
then  have  the  same  effect  as  decrees  of  the 
Court,  and  could  be  altered  only  by  a  bill 
of  review  for  error  apparent,  or  upon  the 
discovery  of  new  facts:  that  it  was  not 
competent  to  the  Attorney  General  to  undo 
his  own  proceedings,  and  the  case  of  Hyde 
V.  Edwards  was  cited  as  to  the  effect  of 
proceedings  under  the  acts  of  parliament 
creating  summary  jurisdictions.  I  most 
fiilly  agree  in  that  decision,  and  concur  in 
the  general  position  advanced  in  the  ail- 
ment upon  the  part  of  the  defendants, 
as  to  the  effect  of  proceedings  under  such 
acts  of  parliament.  Where  a  summary 
jurisdiction  is  created  by  parliament,  the 
intent  of  the  legislature  must  surely  be 
that  the  proceedings  under  it,  when  resorted 
to,  should  have  the  same  force  and  effect  as 
the  proceedings  under  the  ordinary  juris- 
diction for  which  it  is  substituted ;  but  this 
Court  hais  not  in  cases  of  charity  acted 
upon  the  strict  principle  by  which  it  is 
governed  in  ordinary  cases,  and  I  am  not 
prepared  to  hold  that  it  is  not  competent 
to  the  Attorney  General  in  a  charity  case 
to  call  upon  the  Court  to  review  a  scheme 
which  had  been  settled  under  its  decree,  if 
he  is  satisfied  that  the  scheme  does  not 
operate  beneficially  for  the  charity,  and 
thinks  that  he  can  satisfy  the  Court  that 
the  interests  of  the  charity  can  be  better 
promoted  by  an  altered  scheme  consistent 
with  the  foundation,  the  usage,  and  the  law. 
In  such  a  case,  I  think  it  is  not  only 
competent  to  the  Attorney  General,  but  it 
is  his  duty  to  apply  to  Uie  Court  for  an 
alteration  in  the  scheme.  The  Court,  as 
I  have  already  had  occasion  to  observe, 
constantly  alters  schemes  which  have  been 
settled  under  its  decree  as  the  changes  of 
times  and  circumstances  may  require,  and 
I  see  no  reason  why  it  may  not  equally 
alter  them  under  such  circumstances  as  I 
have  pointed  out.  Loi^  Cottenham,  in 
The  Attorney  General  ^'  ^<^^t  differing 
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from  Lord  Langdale  upon  the  point,  held, 
that  be  was  not  precluded  by  a  decree  of 
Sir  William  Grant  from  doing  what  might 
be  proper  to  be  done  for  the  due  regulation 
of  the  cliarity,  and  I  think  that  in  prin- 
ciple that  case  governs  the  present  upon 
the  point  now  under  consideration.  The 
Attorney  Greneral,  it  must  be  remembered, 
acts  in  these  cases  on  behalf  of  the  Crown 
as  parens  patrke^  and  represents  all  the 
objects  of  the  charity.  The  Court  in  these 
eases  cannot  look  to  any  right  or  interest 
of  the  relators,  but  can  regard  the  suit  only 
as  instituted  by  the  Attorney  Greneral,  and 
all  the  objects  of  the  charity  are  thus,  in 
effect,  plaintiffs  through  him, — a  conside- 
ration which  has  probably  in  some  degree 
led  to  the  deviation  from  the  ordinary  rules 
of  the  court  which  have  occurred  in  such 
cases,  hut  although  it  is  thus,  in  my  opin- 
ion, competent  to  the  Attorney  General  to 
apply  to  the  Court  for  alterations  in  schemes 
which  have  been  settled  under  its  direc- 
tion, it  is  obvious,  I  think,  that  the  Court 
most  proceed  upon  such  application  with 
the  utmost  possible  caution :  that  what 
has  been  done  by  the  Court  must  not  be 
disturbed  except  upon  the  most  substan- 
tial grounds,  and  the  clearest  evidence,  not 
only  that  the  scheme  does  not  operate 
beneficially,  but  that  it  can  by  alteration 
be  made  to  do  so  consistently  with  the 
object  of  the  foundation.  Incalculable 
mischief  will  ensue  to  all  the  charities  in 
the  kingdom  if  these  rules  be  not  stricUy 
observed,  and  if  the  Court  ventures  in  such 
eases  to  interfere  upon  speculative  views 
as  to  the  result  of  alterations  or  in  matters 
of  discretion  or  regulation,  matters  on 
which  the  opinion  of  each  succeeding 
Attorney  Creneral  and  of  each  succeeding 
Judge  may  well  be  permitted  to  differ.  I 
consider  this  case  as  casting  upon  me  the 
duty  of  most  carefully  guarding  myself 
against  being  led  into  adopting,  in  opposi- 
tion to  what  has  been  already  settled  by 
the  Court,  any  mere  opinions  which  I  may 
entertain  as  to  what  might  be  more  or  less 
beneficial  for  this  charity.  Looking  at 
the  evidence  in  this  case,  I  can  entertain 
no  doubt  that  more  boys  would  resort  to 
this  school  if  the  scheme  was  altered,  the 
scale  of  education  reduced,  and  the  pay- 
ments for  it  abolished.  But  was  not  this  the 
very  question  which  the  Court  had  to  con- 


sider when  these  schemes  were  settled  ?  It 
was  then  a  question  between  perfecting  the 
education  of  those  who  were  the  objects  of 
the  foundation  and  extending  the  benefit 
of  the  foundation  to  those  who  were  not 
objects  of  it,  and  the  Court  has  exercised 
its  discretion  upon  the  subject.  The  in- 
habitants of  Kidderminster  have  hereto- 
fore enjoyed  a  limited  education  for  their 
children  free  of  charge,  or  at  all  events 
upon  a  very  trifling  payment;  it  has  ap- 
peared that  they  were  not  entitled  to  it, 
and  they  feel,  and  not  unnaturally,  dis- 
appointed at  the  discovery,  but  I  cannot 
alter  the  foundation  for  them.  I  do  not 
indeed  see  any  mode  by  which  the  scheme 
could  be  altered  with  any  certainty  of 
benefiting  them  copsistently  with  the  re- 
gard which  the  Court  is  bound  to  pay  to. 
the  interests  of  the  primary  objects  of  the 
foundation ;  and,  I  think^  it  is  the  duty 
of  the  Court  to  be  more  than  ordinarily 
cautious  in  a  case  like  the  present  where  the 
scheme  has  been  so  recently  setded,  and 
popular  feeling  has  evidently  been  excited 
against  it.  Regarding,  as  I  do,  most  of 
the  questions  which  are  raised  by  this  in- 
formation as  questions  on  which  the  Court 
has  already  exercised  its  discretion,  I 
should  perhaps  be  justified  in  giving  no 
opinion  upon  them,  but  some  of  them  are 
of  such  great  importance  to  all  the  schools 
of  this  description  throughout  the  kingdom 
that  I  feel  bound  to  state  the  opinions 
which  I  entertain  upon  the  subject. 

As  to  the  case  of  boarders,  this  in- 
formation advances  the  general  position 
that  no  boarders  ought  to  be  admitted 
into  this  school :  that  position  is  rested  on 
the  ground  that  the  income  of  the  charity 
is  sufiicient  to  provide  competent  masters 
for  the  instruction  of  the  boys,  and  it  is 
said,  that  in  such  cases  boarders  ought 
not  to  be  admitted,  and  the  cases  of  The 
Attorney  General  v.  the  Earl  of  Devon^  and 
of  The  Attorney  General  v.  the  Earl  of 
Stamford,  were  cited  in  support  of  the 
position.  1  do  not  understand  those  cases 
to  have  laid  down  a  general  rule  against 
the  admission  of  boarders  in  grammar 
schools,  nor  do  I  find  any  such  general 
rule  laid  down  in  any  case.  In  The 
Attorney  General  v.  the  Earl  of  Devon^ 
the  late  Vice  Chancellor  of  England  appears 
to  have  proceeded  upon  the  terms  of  the 
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endowment,  and  upon  the  opinion  which 
he  considered  to  have  been  expressed  by 
Lord  Cottenham  in  the  Manchester  School 
case,  that  the  terms  of  the  endowment  of 
that  school  precluded  the  admission  of 
boarders,  and  accordingly  when  that  case 
itself  came  before  him  on  further  directions 
he  decided  that  boarders  ought  not  to  be 
admitted  into  that  school.  Whether  the 
late  Vice  Chancellor  rightly  construed  the 
endowment  in  the  one  case,  or  rightly 
collected  the  opinion  of  Lord  Cottenham 
in  the  other,  is  not  for  me  to  decide,  and  is 
not  indeed  material  to  the  present  case ; 
but  I  confess  that  on  very  carefully  con- 
sidering the  Manchester  School  case,  I  am 
unable  to  collect  from  it  any  such  opinion 
as  was  considered  by  the  late  Vice  Chan- 
cellor to  have  been  expressed  in  it.  That 
Lord  Cottenham  was  adverse — most  ad- 
verse— to  the  admission  of  boarders  into 
these  schools  is  clear  from  his  judgment, 
not  only  in  that  case  but  in  many  other 
cases  which  were  referred  to  in  argu- 
ment, but  neither  in  that  case  nor  any 
other  cases  do  I  £nd  that  he  prohibited 
their  admission.  It  is  sufRcient,  how- 
ever, for  the  present  purpose  to  observe 
that  the  cases  which  have  been  cited 
proceeded  upon  the  construction  of  par- 
ticular endowments  under  particular  cases ; 
and  that  we  have  here  to  consider  the  con- 
struction of  a  different  endowment  under 
different  circumstances;  and  I  cannot  there- 
fore consider  them  as  at  all  governing  the 
present  case.  This  endowment  is  for  the 
education  of  children  and  youth  in  Kidder- 
minster; not,  as  in  the  Tiverton  School 
case,  primarily  of  children  bom  in  the 
place.  What,  then,  is  there  to  prevent 
the  inhabitants  of  Kidderminster  from 
taking  as  boarders  boys  who  may  resort  to 
the  school  for  their  education ;  and  if  it 
be  competent  for  the  inhabitants  to  do 
so,  why  are  the  masters  to  be  precluded 
from  the  same  privilege?  Lord  Eldon, 
in  the  Bindley  School  case,  referring  to 
this  subject,  says,  '*  In  the  evidence  I 
find  no  contradiction  to  the  allegation 
that  children  boarding  with  inhabitants 
of  Bingley  have  been  admitted,  and 
that  obliges  one  to  consider  whether, 
if  you  destroy  the  right  of  the  master  to 
take  boarders,  you  can  leave  untouched 
the  ancient  practice  with  respect  to  other 


persons  taking  boarders.  I  think  it  pro- 
bable, from  the  evidence,  that  the  boarders 
were  first  introduced  at  an  early  period 
of  the  mastership  of  Mr.  Hudson.  What 
is  the  effect  of  the  fact  of  the  master  not 
having  taken  boarders  before  that  time  is 
a  question  to  be  considered  by  and  bye ; 
but  if,  even  up  to  this  time  the  master  had 
received  no  boarders,  there  would  be  con- 
siderable difficulty  in  determining  that,  for 
that  reason,  he  should  not  hereafler  be  per- 
mitted to  have  them"  (3).  And  although 
it  is  true  that  Lord  Eldon  there  refers  to  an 
ancient  practice  as  having  existed  in  that 
case,  the  same  difficulty  appears  to  me  to 
present  itself  whether  the  practice  has 
existed  or  not.  It  was  said,  in  argument, 
that  greater  favour  would  of  course  be 
extended  to  the  boarders,  and  that  their 
superior  condition  in  life  must  prevent 
association  and  produce  discord  in  the 
school,  and  that  those  are  evils  the  very 
danger  of  which  ought  to  be  avoided  where 
the  income  of  the  charity  is  sufficient  to 
maintain  competent  masters.  It  is,  I  think, 
a  sufficient  answer  to  the  first  objection, 
that  it  would  be  an  abuse  which  the  trus- 
tees and  the  Court  would  be  bound  in- 
stantly to  correct;  and  that,  supposing 
the  admission  of  boarders  to  be  of  itself 
beneficial,  it  would  hardly  be  refused  upon 
the  ground  that  abuses  might  arise  from  it; 
and  to  the  second  objection  the  answer 
appears  to  me  to  be  that  inequality  of 
grade  must  necessarily  exist  in  all  these 
schools,  and  that  if  on  the  one  side  there 
be  evils  there  are  on  the  other  side  great 
advantages  resulting  from  the  admixture 
of  the  different  classes.  This  is  most  admi- 
rably expressed  by  Lord  Lyndhurst,  in 
The  Attorney  General  v.  the  Earl  of  Stam^ 
ford,  where  he  sums  up  that  case,  and  uses 
this  expression  :  **  There  is  another  con- 
sideration also  connected  with  these  esta- 
blishments, that  they  are  the  avenues  by 
which  the  humbler  classes,  by  industry, 
activity  and  intelligence,  can  force  their 
way  into  the  highest  situations  of  the  state; 
and  by  furnishing  the  means  of  uniting  at 
an  early  age  the  upper  and  lower  classes, 
they  tend  to  bind  together  by  the  strongest 
ties  the  whole  system  ^^  society"  (4).  The 
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observations  which  have  been  made  upon 
the  income  of  the  charity  being  sufficient 
to  maintain  competent  masters  do  not,  in 
my  opinion,  present  this  case  in  its  true 
point  of  view.  All  the  cases  establish  that 
it  is  the  duty  of  the  Court  to  consult  to 
the  utmost  the  interests  of  the  free  scholars, 
the  primary  object  of  the  testator's  bounty ; 
and  the  question,  therefore,  as  I  view  it,  is 
not,  whether  competent  masters  can  be 
provided  for  a  given  income,  but  by  what 
means  the  services  of  superior  masters  can 
be  secured.  It  cannot,  I  think,  be  doubted 
that  the  admission  of  boarders  to  the  school 
tends  to  accomplish  thii  end ;  and  when  it 
is  asked  that  the  boarders  may  be  excluded 
from  it,  it  must  be  borne  in  mind  that  the 
probable,  if  not  the  necessary,  consequence 
will  be  to  lower  the  standard  of  the  master. 
I  must  add,  upon  this  point  of  the  case, 
that  there  appears  to  have  been  some  prac- 
tice in  this  school  of  taking  boarders, 
although  to  a  limited  extent  only,  and 
abandoned  of  late  years  in  consequence  of 
the  advanced  ages  of  the  masters ;  and 
that  whatever  my  opinion  might  have 
been,  I  could  no^  consistently  with  the 
authorities,  have  excluded  boarders  during 
the  incumbency  of  Mr.  Cockin.  I  must 
add,  also,  that  it  is  the  duty  of  the  trustees 
to  take  care  that  the  number  of  boarders 
admitted  be  not  such  as  in  any  manner  to 
affect  the  admission  of  free  boys  or  the 
means  of  educating  them  to  the  best  ad- 
vantage according  to  the  provisions  of  the 
scheme.  I  am  of  opinion  that  this  part  of 
the  information  could  not,  in  any  view  of 
tbis  case,  have  been  maintained. 

I  have  thought  it  right  to  enter  more 
fully  into  this  question  as  to  boarders, 
because  I  find  on  referring  to  Mr.  Carlyle's 
book '  On  Endowed  Schools'  that  there  is 
scarcely  one  of  these  grammar  schools  in 
which  boarders  are  not  received ;  and  I  am 
fearful  that  great  mischief  would  ensue  if 
any  countenance  was  given  to  the  notion 
that  this  Court  would  exclude  them  in  all 
cases  where  the  income  of  the  charity  was 
sufficient  for  the  maintenance  of  the 
masters:  such  a  determination  would,  I 
think,  lead  to  endless  questions  which 
could  only  be  determined  by  this  Court,  as 
to  what  amount  was  to  be  considered  suffi- 
cient for  the  master's  maintenance.  No 
rule  laid  down  for  one  school  could  with 


any  justice  be  applied  to  another.  It 
would  be  necessary  to  consider  in  each 
case  the  position  and  character  of  the 
school. 

As  to  the  question  raised  by  the  in- 
formation upon  the  payments  charged  to 
the  free  scholars,  I  am  of  opinion  that  the 
information  ought  as  to  this  also,  in  my 
view  of  the  case,  to  be  dismissed.  There 
are  also  many  branches  of  education  pro- 
vided by  this  scheme  which  do  not  fall  within 
the  oidinary  range  of  the  instruction 
which  the  masters  of  grammar  schools  are 
bound  to  give;  and  the  income  of  the 
charity  does  not,  in  my  opinion,  afford  an 
adequate  remuneration  for  such  extended 
instruction.  The  number  of  boarders  of 
course  could  not  be  relied  on  as  a  provision 
for  this  instruction,  and  I  do  not  see  how 
it  could  be  secured  otherwise  than  by 
those  payments.  The  question  therefore 
appears  to  me  to  have  been  reduced  to  this 
—whether  it  was  desirable  that  this  in- 
struction should  be  secured  ?  And  I  am  of 
opinion  that  it  was :  for  it  being  necessary 
to  keep  up  the  grammar  school,  and  to 
retain  the  superior  education  afforded  by  it, 
I  think  it  could  not  be  otherwise  than  de- 
sirable that  that  education  should  be  made 
complete. 

As  to  the  minor  points  respecting  the 
ages  and  number  of  the  boys,  I  regard 
them  so  entirely  as  matters  of  discretion, 
involving  no  general  principle,  that  I  do 
not  think  it  necessary  to  enter  into  them : 
and  the  facts  do  not  raise  the  question  as 
to  the  prizes. 

There  is,  however,  one  question  in 
this  case  which  I  feel  bound  to  enter- 
tain, regarding  it  asja  question,  not  of 
discretion,  but  of  principle,  —  I  mean 
the  question  as  to  the  religious  quali- 
fication of  the  boys  required  by  this 
scheme,  and  as  to  the  other  provisions  having 
reference  to  religious  instruction.  There 
is,  I  think,  some  reason  to  suspect  that  this 
school  was  in  connexion  with  the  Church 
of  England,  but  the  evidence  shews  that 
the  usage  has  been  to  admit  the  children 
of  dissenters ;  and  in  the  absence  of  any 
positive  evidence  confining  the  benefit  of 
the  charity  to  members  of  the  Church  of 
England,  I  think  the  question  must  be 
governed  by  usage,  and  that  the  Attorney 
General  therefore  is  entitled  to  have  this 
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r»:^7L"ir:Ip,s  reo-^T^  I  tbink  also  that  this 
v:i^er.-,*t-  h-»r:r.;?  >r«i  £:iaLLlj  u^ed  in  1848, 
ai^tr  t;i^  cecijioii  in  t^  }Varwi/:k  Sckooi 
ca^,  fr^^rit  not  Co  La^e  coctained  the 
o^^^i^T  proriii'/OJ  as  t/>  leli^ous  instnictioii 
vixa  are  izj»trntd  in  h.  Tqc  eonne  pur- 
sc«d  re  the  Worwuik  Scko^  out  is,  in 
KT  ^ptr.i^r*!,  bj  far  tiiie  beit  to  be  adopted, 
where  cijH«&n tiers  are  ^zzrAZtd  to  their 
Kj-L^y^lf.  as  h  t^ids  to  prerent  those  feel- 
;r.z*  of  f^ffrn^  w>'.;ca  are  too  apt  to  arise 
or.  sT-'ib  a  f*:.b;a:t.  I  shall,  therefore, 
cire*:!  iLu  this  schtme  be  reformed 
aeyxrrdir*^  to  the  precedent  of  the  Warwick 

Then,  the  remaining  question  laiscd  by 
tke  information  is  as  to  the  exchange. 
Upon  this  point  I  feel  no  difficulty.  It 
is  not  alleged  that  there  was  any  fraud 
or  conceal  :/.ent  in  the  transaction,  or  that 
all  the  requuitions  of  the  act  were  not  duly 
ob^MTTed,  but  it  is  said  that  the  exchange 
was  for  the  convenience  of  the  master,  and 
that  it  was  not  beneficial  to  the  charity, 
except  npon  the  footing  of  boarders  being 
maintained.  Those  are  questions  with 
which,  in  my  opinion,  this  Court  has 
nothing  to  do.  It  was  part  of  the  duty 
of  the  Commissioners  appointed  under  the 
act  to  ascertain  whether  the  exchange  was 
for  the  permanent  benefit  of  the  charity, 
and  it  was  part  of  the  duty  of  the  Bishop, 
under  the  provisions  of  the  act,  to  review 
their  determination.  The  Commissioners 
and  the  Bishop  have  determined  it  to  be 
beneficial,  and  I  am  aware  of  no  power 
which  this  Court  has  to  reverse  their 
decision.  It  was  said  that  the  Bishop 
was  himself  a  trustee ;  but  it  is  not  allied 
that  he  had  any  personal  interest  in  the 
matter,  or  that  he  had  in  any  manner 
misconducted  himself.  To  hold  that  the 
exchange  could  be  affected  upon  such  a 
ground  would  be  to  render  the  act  inope- 
rative in  all  cases  where  the  Bishop  hap- 
pens to  be  a  trustee  of  the  charity,  and 
this  clearly  could  not  have  been  the  inten- 
tion of  the  le^slature,  as  the  act  contains 
express  pro  visions  applicable  to  the  case 
where  the  party  who  takes  in  exchange 
happens  to  be  a  trustee. 

The  decree,  therefore,  which  I  shall 
make  will  be  to  alter  the  scheme  as  to 
matters  of  religious  qualification  and 
instruction    in   the  mode,  which   I    have 


pointed  oat,  and  to  dismiaa  the  ml  <^  the 
information.  So  fu-  as  I  dismwa  it,  I  shall 
dismiss  it  with  co«ts  ;  as  although  no  just 
complaint  can  be  made  of  the  pleadings 
in  the  cause,  I  most  highly  disj^f^noTe 
of  diarity  infonnatioos  got  up  by  pfublie 
meetings  and  sopportcd  by  public  sub- 
scription. I  think  there  is  just  reason 
to  complain  of  the  enormous  mass  of  evi- 
dence bv  which  this  information  has  been 
attempted  to  be  supported,  and  of  the  cha^ 
racter  of  some  part  of  that  evidence;  I 
allude  pardculariy  to  the  evidenee  of  the 
surveyors.  So  ^  as  I  give  relief  upon 
this  infbnnation,  I^give  it  without  costs, 
bemg  fully  satisfied  from  the  oondnct  of 
one  of  these  relaUm  that  the  matter  on 
which  the  reii^  is  given  was  not  the  sub- 
stantial ground  on  which  this  infonnation 
was  filed.  I  find  one  of  the  reLators  him- 
self objected  before  the  -Bishop  to  the 
children  of  dissenters  having  been  admitted 
to  the  school.  The  decree  which  I  shall 
make  will  be  to  have  the  sdieme  revised 
according  to  the  principles  of  the  Ifor- 
wick  School  cose,  and  I  dismiss  the  rest  of 
the  informatiou,  with  costs.  The  defen- 
dants will  take  the  extra  coats  out  of  the 
fund. 
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BLACKET  r.  LAMB. 


WiU-^Constmetion — Election^Appoint^ 
meni — Condition — Precatory  Words, 

A  testator  by  will  disposed  of  his  own 
property ^  and  then,  by  virtme  of  a  power  in 
his  marriage  settlement,  appointed  the  tmsi 
property  among  six  of  his  children,  nomina- 
tim,  in  equal  shares,  and  requested  them 
"  not  to  sink  inio  or  spend  their  respective 
shares,  but  to  leave  the  same  for  the  benefit 
of  their  respective  children,  and  if  any  of 
them  have  no  children  then  to  leave  the  same 
so  that  their  share  may  go  in  the  same  way 
as  my  general  estate  and  effects  are  limited :" 
— Held,  that  the  words  formed  no  part  of 
the  appointment ;  that  they  were  inconsistent 
with  the  power;  that  no  trust  was  raised 
for  the  grandchildren ;  that  so  case  of  elec' 
tion  arose;  and  that  '^^  children  were 
entitled  to  their  shares  o**^****^^* 
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TliiB  was  a  special  case. 

Upon  the  marriage  of  George  Lamb  and 
Ljdia  his  wife  in  1815,  a  policy  of  assur- 
ance for  3,000^.,  payable  upon  the  decease 
of  Creoige  Lamb, was  vested  in  trustees,  who 
were  to  stand  possessed  of  the  proceeds  for 
the  benefit  of  his  wife  for  life,  and  after 
her  decease  upon  trust  to  pay  and  transfer 
the  monies  unto  and  amongst  all  and  every 
or  any  one  or  more  of  the  children  of 
George  Lamb  and  Lydia  his  wife,  in  such 
shares  as  Geoi^  Lamb  should,  either  by 
deed  or  will,  appoint. 

There  were  seven  cl^dien  of  the  mar- 
riage: Augustus  Lamb,  James  Lamb, 
Dorothy  Lamb,  George  Lamb,  Eliza,  the 
wife  of  Charles  BntUer,  Francis  Lamb,  and 
Selina,  the  wife  of  Norris  Boag. 

On  the  21st  of  February  1844,  George 
Lamb  made  his  will,  and  gave  his  real  and 
personal  estate  to  John  Blacket,  Joseph 
Hadland  and  William  Bell,  their  heirs, 
executors,  administrators  and  assigns,  upon 
trost,  to  convert  certain  parts  into  money, 
aod  stand  possessed  of  the  money,  and 
other  his  estate  and  effects,  upon  trust,  to 
invest  the  same  and  pay  the  dividends  and 
interest  unto  his  six  youngest  children, 
in  equal  shares;  one-sixth  to  each  for 
&eir  respective  lives;  the  shares  of 
daughters  to  be  for  their  separate  use; 
and  after  the  decease  of  any  of  his 
children  that  one-sixth  of  the  capital  was 
to  be  in  trust  for  his  or  her  child  or 
chfldien  then  living,  and  the  issue  then 
living  of  such  of  his  or  her  child  or  children 
as  diould  have  died  in  his  or  her  lifetime, 
such  issue  taking  per  stirpet^  if  more 
than  one,  equally  to  be  divided  between 
them  as  tenants  in  common,  the  income  of 
which  and  of  any  accruing  share  was  to  be 
applied  to  their  maintenance  during  their 
respective  minorities.  And  in  the  event 
of  any  of  his  children  dying  without  leaving 
any  such  child  or  children,  or  issue  of  such 
child  or  children  as  aforesaid,  the  testator 
directed  that  the  interest  and  dividends  of 
the  nxth  share  of  each  such  of  his  children 
so  dying  should  be  paid  to  the  survivor  and 
survivors  of  his  children,  and  the  issue  of 
any  of  his  deceased  child  or  children  who 
should  have  died  leaving  issue  as  aforesaid, 
such  issue  to  take  his,  her,  or  their  respective 
parent's  share ;    and  that  on  the  death  of 


any  surviving  children  the  said  accruing 
share  of  capital  should  be  divisible  amongst 
his  or  her  child  or  children  and  issue  of  his 
deceased  child  or  children,  in  the  same  way 
as  the  original  sixth  share  was  made  divi- 
sible. The  testator  then  recited  the  settle- 
ment made  upon  his  marriage,  and  in 
execution  of  the  power  vested  in  him, 
appointed  out  of  the  monies  to  arise  from 
the  policy  of  assurance,  the  sum  of  150/. 
to  each  of  his  seven  children,  and  appointed 
the  residue  of  the  monies  to  be  derived 
from  the  policy  unto  his  six  children, 
James  Lamb,  Dorothy  Lamb,  George  Lamb, 
Eliza  Buttler,  Francis  Lamb,  and  Selina 
Boag,  equally  to  be  divided  between  them 
in  sixth  shares,  the  shares  of  the  daughters 
to  be  for  their  separate  use,  and  said,  '*  I 
especially  request  each  of  my  said  six 
children  will  not  sink  into  or  spend  their 
respective  shares  thereof,  but  leave  the 
same  for  the  benefit  of  their  respective 
children ;  and  if  any  of  them  have  no 
children,  then  to  leave  the  same  so  that 
their  shares  may  go  in  the  same  way  as 
my  general  estate  and  effects  are  hereby 
limited." 

The  testator  died  on  the  19th  of  June 
1850 ;  and  the  will  was  proved  by  Joseph 
Hadland  and  William  Bell,  two  of  the 
executors  only,  power  for  John  Blacket  to 
prove  being  reserved. 

Mr,  Roupell  and  Mr.  Bates  appeared  for 
the  trustees. 

Mr.  R.  Palmer  and  Mr.  Nalder^  for 
the  six  chOdren  of  the  testator,  contended 
that  the  testator,  in  exercising  the  power 
reserved  to  him  by  his  settlement,  had 
raised  several  questions  ;-*First,  whether 
an  appointment  had  been  made  in  &vour 
of  grandchildren.  Secondly,  whether  they 
created  a  trust,  and  bound  the  children 
to  elect  between  the  gifts  under  the 
will  and  the  appointment  under  the  set- 
tlement. Thirdly,  whether  the  words 
amounted  to  a  condition,  without  being 
intended  to  operate  as  a  portion  of  the 
appointment,  in  which  case  it  would  be 
void,  and  the  children's  shares  would 
vest  absolutely — Knight  v.  Boughton  (1), 
Meredith  v.  Heneage  (2),  Carver  r.  Bowles 

(i)  11  Cl.&F.fil3. 

(2)  1  Sim.  542;  8.c.  10  Price,  306. 


48 


COURTS  OF  CHANCERY: 


[New  Sebibs 


(8),  Sale  V.  Moore  (4),  BardsweUv.  Bards^ 
toell  (5),  Winch  ▼.  BrutUm  (6),  White  ▼. 
Briggs  (7)»  Johnston  y.  Rowlands  (8), 
Williams  v.  Williams  (9),  Zetvis  v. 
JTiny  (10)  and  Kampf  v.  /onex  (l^)- 
The  result,  however,  seemed  to  he  that 
the  children  were  entitled  to  vested  in- 
terests under  the  appointment,  and  that 
the  subsequent  words  amounted  to  nothing 
but  a  recommendation  which  possibly  he 
hoped  they  would  attend  to  ;  but  that  if 
they  created  a  condition,  it  was  incon- 
sistent with  the  power,  and  could  raise 
no  case  of  election.  It  was,  therefore, 
argued  that  the  children  were  absolutely 
entitled  under  the  appointment,  and  that 
the  residuary  estate  of  the  testator  might 
be  enjoyed  by  them  under  the  will. 

Mr.  Lhyd  and  Mr,  Brodrick^  for  the 
grandchildren  of  the  testator,  contended 
tiiat  the  words  of  the  will  created  a  trust 
and  limited  the  previous  gift — Wynne  v. 
Hawkins  (12),  Pierson  v.  Garnet  (13), 
Eade  v.  Bade  (14),  Wood  v.  Cox  (15)  and 
Baker  v.  Mosley  (16).  The  testator,  by 
these  words,  had  imposed  an  election  upon 
his  children,  and  they  must  either  subject 
the  money  arising  from  the  policy  to  the 
provisions  of  the  will  or  give  up  all  claim 
to  the  testator's  property ;  and  Whistler 
V.  Webster  {\1)  shewed  that  the  rule  applied 
to  parties  who  were  not  objects  of  the 
power.     Church  v.  Kemhle  (18). 

(S)  2  Rum.  &  M.  aOl ;  t.  c  9  Law  J.  Ren.  Chane. 
91. 

(4)  I  Sim.  534. 

(5)  9  Ibid.  819 ;  a.  c.  7  Law  J.  Rep.  (n.8.)  Cbanc. 
268. 

(6)  14  Sim.  379. 

(7)  15  Ibid.  17,  33 ;  8.  e.  17  Law  J.  Rep.  (n.s.) 
Chanc.  196. 

(8)  2  De  Gex  &  Sm.  356 ;  a.  e.  17  Law  J.  Rep. 
(H.a.)  Chanc.  438. 

(9)  1  Sim.  N.S.  358 ;  a.  e.  20  Law  J.  Rep.  (n.8.) 
Chanc.  280. 

(10)  2Bro.  C.C.600. 

(11)  2  Keen,  756;  a.c.  7  Law  J.  Rep.  (v.8.) 
Chanc  63. 

(12)  1  Bro.  C.C.  142,  n.,  179. 
<I3)  2  Ibid.  38,  226. 

(14)  5Madd.  118. 

(15)  1  Keen,  317:  a.c  5  Law  J.  Rep.  (n.8.) 
Chanc.  361 ;  2  M.  &  Cr.  684 ;  6  Law  J.  Rep.  (n.b.) 
Chanc.  366. 

(16)  12  Jar.  740. 

(17)  2  Vea.  jun.  867. 

(18)  5  Sim.  525;  a.  c.  8  Law  J.  Rep.  (v.b.) 
Chanc.  65. 


Mr,  R,  Palmer^  in  reply. 

Dec.  1. — The  Master  op  the  Rolls. — 
In  carrying  out  this  will  of  the  testator,  a 
doubt  has  arisen  whether  the  words  follow- 
ing the  appointment  have  not  imposed 
upon  the  children  the  necessity  of  electing 
whether  they  would  take  the  property  of 
the  testator,  and  subject  the  settled  pro- 
perty to  the  trusts  of  his  will,  and  whether 
a  trust  has  not  been  created,  which  equity 
will  either  compel  the  children  to  carry 
out  in  £Eivour  of  the  grandchildren,  or  if 
they  do  not  choosy  to  do  so,  compel  them 
to  make  compensation  to  thegrandchildren. 
The  testator  distinctly  recites  the  terms  of 
the  power  he  was  about  to  execute;  it  was 
present  in  his  mind  that  he  could  not  ex* 
ecute  it  in  favour  of  his  grandchildren,  and 
having  disposed  of  what  he  thought  proper 
among  his  children,  he  made  an  appoint- 
ment of  what  remained,  and  added  those 
precatory  words  as  a  special  request.  The 
question  to  be  determined  appears  to  re- 
solve itself  into  two  points :  first,  whether 
the  words  amount  to  a  direct  appointment 
in  &vour  of  the  grandchildren ;  if  they  do, 
there  can  be  no  doubt  that  a  case  of  elec- 
tion has  been  raised :  but  if  these  preca- 
tory words  are  to  be  treated  as  anything 
short  of  an  actual  appointment,  that  is,  if 
they  do  not  form  a  part  of  the  actual 
appointment  then  they  constitute  a  super- 
added condition.  In  this  view,  the  case  of 
Carver  v.  Bowles  is  material.  It  was  there 
held,  that  if  the  shares  given  by  the  ap- 
pointment vest  absolutely  in  the  children, 
and  the  donee  of  the  power  in  making  the 
appointment  adds  a  condition  inconsistent 
with  the  power,  that  condition  is  absolutely 
void.  This  case  is  similar :  the  words  of 
condition,  therefore,  must  be  treated  as 
if  they  were  not  in  the  wHl,  and  it  must 
be  declared  that  the  children  of  the  testator 
are  entitled  absolutely  to  the  fund  the  sub* 
ject  of  the  power,  and  that  they  are  also 
entitled  for  their  lives  to  the  income  of 
their  shares  under  the  will.  The  costs 
must  come  out  of  the  residue. 


You  XXI.] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


49 


M.R.     7 

No      24     \      LUSHINGTON  V.  BOLDERO. 

Wiute — Timber — Money  in  Court — Ac^ 
cumvlaiions,  "Right  to — Settled  Estates. 

Several  persons  were  entitled  successively 
to  life  e$tales  in  real  property  limited  in  strict 
settlement :  they  became  bankrupt^  and  their 
assignees  cut  down  timber  left  for  ornament 
and  skelter.  Upon  a  bill  filed  on  behalf  of 
H,  /#,  the  then  first  tenant  in  tail  in  exist' 
enee,  who  was  an  infant,  the  assignees  were 
ordered  to  bring  the  money  into  court ;  this, 
with  the  aecunmlations  amounted  to  26,133^. 
2s,  lOd.  Two  of  the  tenants  for  life  died  with^ 
out  issue ;  H,L.  attained  twenty 'One,  and  being 
stUl  the  first  tenant  in  tail,  and  entitled  to 
the  first  estate  of  inheritance,  he  presented 
a  petition  for  payment  to  him  of  the  fund  and 
the  accumulations :  which  were  ordered  to  be 
transferred  to  him. 

John  BolderOy  by  his  will,  dated  the 
31st  of  December  1785,  gave  and  devised 
certain  real  estates  to  trustees  for  the  term 
of  1,000  years,  and  subject  thereto  luto 
and  to  the  use  of  his  son,  Charles  Boldero, 
and  his  assigns,  for  life,  inthout  impeach- 
ment of  waste,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  first  and  other 
sons  of  the  said  Charles  Boldero  succes- 
sively in  tail  male ;  with  remainder  to  the 
use  of  his  son,  William  Boldero,  and  his 
assigns,  for  life,  without  impeachment  of 
waste ;  with  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  with  remain- 
der to  the  use  of  the  first  and  other  sons  of 
the  said  William  Boldero  successively  in 
r  tail  male;  with  remainder  to  the  use  of 
Henry  Lushington,  the  eldest  son  of  his 
daughter  Hester  Lushington,  for  life,  with- 
out impeachment  of  waste;  with  remainder 
to  trustees  to  preserve  contingent  remain- 
ders ;  with  remainder  to  the  use  of  the  first 
and  other  sons  of  the  said  Henry  Lushing- 
ton, successively  in  tail  male ;  with  remain- 
der to  Stephen  Lushington,  the  second  son 
of  his  daughter  Hester,  for  life,  without 
impeachment  of  waste  ;  with  remainder  to 
trustees  to  preserve  contingent  remainders ; 
with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  said  Stephen  Lushington 
successively  in  tail  male ;  with  divers  re- 
mainders over. 

Niv  BiBiiB,  XXI.— OHAirc. 


On  the  22nd  of  August  1787,  the  tes- 
tator, by  a  codicil  to  his  will,  directed  the 
devisees  to  uses  with  all  convenient  speed 
after  his  death,  for  such  time  and  so  long 
as  Charles  Boldero  should  continue  un- 
married, from  time  to  time  to  demise  and 
lease  the  house  called  Aspeden  Hall,  with 
its  appurtenances,  and  his  park,  called  As- 
peden Park,  and  the  lands  which  should 
happen  to  be  in  his  own  actual  occupation 
at  the  time  of  his  death,  with  the  household 
goods,  &c.  at  the  most  improved  yearly 
rent,  for  any  term  not  exceeding  twelve 
years,  if  the  said  Charles  Boldero  should 
so  long  live  and  continue  unmarried,  so 
as  among  other  things  no  clause  should  be 
contained  in  such  lease  empowering  such 
lessees  to  commit  waste,  and  the  testator 
directed  that  the  rents  should  be  invested 
and  accumulated  at  compound  interest,  and 
laid  out  in  the  purchase  of  freehold  or 
copyhold  estates,  and  settled  upon  the  uses 
declared  by  his  will. 

The  testator  died  shortly  after  the  exe- 
cution of  the  codicil,  leaving  John  Boldero 
his  eldest  son  and  heir-at-law,  and  leaving 
Charles  Boldero,  William  Boldero,  and 
Henry  Lushington  the  tenants  for  life  of 
the  devised  estates. 

The  testator  to  the  day  of  his  death  had 
carried  on  the  business  of  a  banker  in  Comhill 
in  partnership  with  Charles  Boldero,  Ed- 
ward Gale  Boldero,  and  Sir  Stephen  Lush- 
ington, and  subsequently  thereto  the  busi- 
ness was  continued  by  the  surviving  partners 
and  by  Henry,  afterwards  Sir  Henry, 
Lushington,  who  was  admitted  a  partner 
in  the  house. 

On  the  12th  of  January  1807,  Sir 
Stephen  Lushington  died,  and  the  remain- 
ing partners  admitted  Henry  Boldero,  the 
son  of  Edward  Gale  Boldero,  a  partner. 

On  the  2nd  of  January  1812a  commission 
of  bankruptcy  was  issued  against  the  firm. 
They  were  found  bankrupts,  and  Messrs. 
Chrutopher  Idle,  William  Timson,  and 
Joseph  Marryat  were  appointed  assignees 
of  the  estate  and  effects. 

This  suit  was  instituted  on  the  11th  of 
March  1813,  and  it  stated  that  the  as- 
signees of  the  bankrupts  had  caused  all  the 
timber  and  timber-like  trees  upon  the  park 
and  lands  at  Aspeden  to  be  marked  for  the 
purpose  of  felling,  with  an  intent  to  sell 
the  same  as  part  of  the  estate  of  Charles 
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Boldero ;  that  the  plaintiff  was  the  eldest 
son  of  Sir  Henry  Lushington,  and  that 
Charles  Boldero  and  William  Boldero  had 
not  any  issue,  and  that  he,  therefore,  was 
the  first  tenant  in  tail  in  esse  of  the  de- 
vised estates ;  and  it  prayed  that  the  will 
and  codicil  of  John  Boldero  might  be  esta- 
blished, and  the  trusts  performed  in  respect 
of  the  devised  real  estates  and  the  dis- 
position of  the  rents  ;  and  that  the  as- 
signees might  be  restrained  from  felling 
any  of  the  timber  and  other  trees  then 
standing  upon  the  premises,  and  from  sell- 
ing the  same. 

The  assignees,  however,  pending  the 
proceedings  felled  the  timber,  &c,  and  re- 
ceived the  produce  of  the  sale. 

On  the  22nd  of  March  1819  the  Master, 
in  pursuance  of  a  reference  made  to  him  in 
1815,  certified  that  all  the  timber  and  other 
trees  had  been  left  for  the  ornament  and 
shelter  of  the  house  called  Aspeden  Hall, 
and  the  park,  pleasure-grounds,  and  lands; 
and  that  they,  and  especially  the  trees  in 
the  valley,  overlooked  by  the  drawing-room 
windows  of  the  house,  were  left  by  the 
testator  for  ornament  and  shelter. 

On  the  14th  of  March  1822  the  Master, 
in  pursuance  of  a  reference  made  to  him,  on 
the  26th  of  July  1819,  certified  that  the  re- 
moval of  the  trees  felled  was  not  essential  to 
the  purpose  of  ornament  or  shelter  intended 
by  the  devisor ;  and  that  the  timber  and 
other  trees  cut  and  sold  did  not  injure  or 
impede  the  growth  of  any  other  trees  ad- 
joining, which  were  so  important  to  the 
purpose  of  ornament  and  shelter,  that 
the  removal  of  such  timber,  &c.  cut  was 
essential  to  such  purposes  of  ornament 
and  shelter. 

Upon  these  reports  the  assignees,  in 
pursuance  of  several  orders,  paid  into  court 
the  sum  of  6,S79/.  4«.,  the  amount  for 
which  the  timber  had  been  sold,  to  the 
credit  of  the  cause  to  an  account  entitled 
*'  The  account  of  timber  felled  by  the 
assignees  of  the  estate  of  Messrs.  Boldero, 
Lushington  &  Co.,  bankrupts."  They 
also  subsequently  paid  into  court  to  the 
like  account  the  sum  of  2,2832.  19«.  Sd,^ 
which  was  found  due  for  interest  upon  that 
sum.  Both  these  sums  were  laid  out,  and 
had  ever  since  accumulated,  and  now 
amounted  to  the  sum  of  26,133/.  2s,  lOd. 

William  Boldero  died  many  years  since 


without  having  been  married,  and  Charles 
Boldero,  though  married,  died  on  the  10th 
of  September  1851,  without  issue.  Sir 
Henry  Lushington  was  still  living,  and  the 
plaintiff  Henry  Lushington  having  attained 
twenty-one,  as  being  the  person  who  at 
the  time  of  the  severance  of  the  timber  had 
and  still  had  the  first  estate  of  inheritance 
in  the  estates,  now  asked  that  he  might  be 
declared  entitled  to  the  26,133/.  2s.  lOd. 
consols,  and  that  the  fund  might  be  trans- 
ferred to  him. 

Mr,  Lloyd  and  Mr,  Tripp,  for  the  peti- 
tioner.— The  timber  improperly  felled  was 
ornamental  timber.  Had  Charles  Boldero 
cut  the  timber,  he  could  not  have  taken 
advantage  of  his  own  wrong.  The  money 
was  retained  in  court  only  on  account  of 
the  infancy  of  the  party  entitled  to  the 
first-vested  estate  of  inheritance ;  the  pro- 
perty in  the  timber  however  vested  at  the 
time,  and  Sir  Henry  Lushington  would 
have  been  excluded  from  taking  it;  but 
the  case  became  much  stronger  as  the 
same  assignees  were  appointed  for  all  the 
tenants  for  life,  and  the  cutting  the  timber 
related  to  the  whole  of  their  interest. 

Lewis  Bowles'  case^  11  Coke,  79,  7th 
Resolution. 

Whitfield  V.  Bewit,  2  P.  Wms.  240. 

Bewick  v.  Whitfield,  3  P.  Wms.  267. 

Dare  v.  Hopkins,  2  Cox,  110. 

fVilliams  v.  the  Duke  of  BoUon,  1  Ibid. 
72. 

Powleti  V.  the  Duchess  of  Bolton,  3  Ves. 
374. 

Delapole  v.  Delapole,  17  Ibid.  150. 
Cases  have  arisen  where  timber  had  been 
cut  on  account  of  decay,  and  where  it  had 
been  cut  by  order  of  the  Court  or  by  trus- 
tees, and  also  by  the  wrongful  act  of  the 
tenant  for  life,  but  the  precise  point  does 
not  seem  to  have  been  decided — Lushing 
ton  V.  Boldero {!).  If  the  assignees  had 
been  entitled  to  any  portion  of  the  money, 
they  would  have  applied  for  it. 

Lee  V.  Alston,  1  Yes.  jun.  82 ;  s.  c.  8 
Bro.  C.C.  37. 

Waldo  V.  Waldo,  7  Sim.  261 ;  12  Sim. 
107 ;  s.  c.  10  Law  J.  Rep.  (k.s.) 
Chanc.  312. 

Wickham  v.  Wiekham,  19  Ves.  41^; 
s.  c.  G.  Coop.  288. 

(l)6Mada.^*^- 
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PhUUps  y.  Barlow,  14  Sim.  263  ;  b.  c. 

14  Law  J.  Rep,  (n.s.)  Chanc.  35. 
TullU  y.  TMU,  Amb.  370 ;  s.  c.  Dick. 

322. 
Garth  y.  Cotton,  3  Atk.  751 ;  8.  c.  1 

Yes.  sen.  524,  546,  555. 
Tooker  y.  AnnUley,  5  Sim.  235. 

Mr.  R,  Palmer  and  Mr.  Goldamid, 
for  tbe  assignees. — ^Wheneyer  any  infrac* 
tion  of  a  settlement  takes  place,  equity 
contents  itself  by  restoring  what  has  been 
improperly  taken  from  its  protection,  and 
again  bringing  it  within  the  limits  laid 
down  by  the  settlor  —  The  Duke  of 
Leeds  y.  Lord  Amherst  (2),  Mildmay  y. 
MUdmay  (3).  If  the  tenant  for  life  was 
not  entitled  to  the  money  which  arose 
from  the  sale  of  the  timber,  it  must 
then  form  a  part  of  the  settled  estates,  and 
the  interests  and  accumulations  would  be* 
long  to  the  tenant  for  life  for  the  time 
heingf  as  a  part  of  the  income  arising  from 
the  settled  property.  It  was  similar  to  the 
case  of  a  tenant  for  life  who  had  committed 
a  breach  of  trust  by  a  misapplication  of  the 
trust  funds ;  the  Court  would  order  it  to 
be  restored,  but  when  restored,  he  would 
not  be  deprived  of  his  life  estate.  It  was 
admitted  that  the  assignees  of  Sir  Henry 
Luahington  were  entitled  to  the  income, 
but  it  was  insisted  that  they  had  forfeited 
their  right  to  the  income  of  this  fund,  but 
that  was  to  inflict  upon  him  a  wrong  done 
by  parties  acting  as  the  assignees  of  Charles 
Boldero;  that,  however,  would  operate 
unjustly;  it  would  be  to  enter  into  the 
question  of  penalties,  which  this  Court  has 
no  power  to  enter  into. 

The  Master  of  the  Rolls. — In  decid* 
ing  this  case  I  shall  consider  what  would 
have  been  the  effect  if  Charles  Boldero  had 
himself  done  this  act.  Here  was  a  tenant 
for  life,  without  impeachment  of  waste, 
who  cut  ornamental  timber;  the  Court 
compelled  him  to  pay  the  amount  for  which 
the  timber  was  sold  into  court ;  and,  omit- 
ting all  questions  respecting  intermediate  life 
estates,  the  question  now  is,  whether  he  or 
the  reversioner  was  entitled  to  the  income  of 
that  fund.    The  equitable  doctrine  which 

(2)  13  Sim.  459;  14  Sim.  357;  s.c.  14  Law  J. 
Rep.  (2r.8.)  Chanc.  73. 
(8)  4  Bro.  C.C.  76. 


applies  to  this  and  other  cases  is,  that  no 
person  shall  obtain  any  advantage  by  his 
own  wrong.  1 1  is  manifest  that  the  tenant  for 
life  may  obtain  very  considerable  advan* 
tage  from  his  own  wrong,  if  he  were  to  cut 
down  timber  and  obtain  the  interest  of  the 
fund  and  thereby  increase  his  income  for 
life,  which  would  not  be  the  case  if  the 
timber  were  not  cut.  It  has  been  observed 
that  in  all  the  reported  cases  it  applies  to 
the  corpus  of  the  fund ;  but  that  I  think 
ought  not  to  vary  my  judgment,  because 
it  depends  upon  an  equitable  and  just  prin- 
ciple. It  says  no  man  shall  obtain  a  benefit 
by  his  own  wrongful  act,  but  he  would  obtain 
a  benefit  if  he  obtained  the  interest  of  the 
fund  ;  and  the  cases  which  lay  down  the 
principle  as  having  relation  only  to  the 
corpus  are  equally  applicable  to  any  spe- 
cies  of  interest  to  be  derived  by  reason  of 
his  own  wilful  act.  It  is  then  said,  that 
this  is  a  case  in  which  the  Court  does  not 
act  in  the  way  of  penalty,  but  only  by 
way  of  restitution,  and  that  it  would  be  a 
penalty  upon  the  tenant  for  life,  inasmuch 
as  he  has  the  advantage  of  the  shade  and 
mast  of  the  timber,  and  which,  if  it  had 
not  been  cut,  he  would  have  still  enjoyed. 
The  Court  deprives  him  of  that,  or  rather 
he  deprives  himself  of  it,  and  the  Court 
deprives  him  of  any  substitution  or  remu- 
neration for  it.  It  is  his  own  act.  It  is  also 
material  to  bear  in  mind,  that  if  the  timber 
had  not  been  cut  it  would  have  increased 
in  value  for  the  reversioner,  but  that  has 
been  made  impossible  by  the  tenant  for  life 
having  cut  it.  If,  therefore,  it  was  totally 
impossible  for  the  Court  to  ascertain  what 
portion  of  the  interest  ought  to  be  applied 
to  the  timber  during  the  time  when  Uie  re- 
version will  fall  into  existence,  and  that 
portion  which  ought  to  be  applied  to  the 
mast  and  shade  of  tbe  trees  which  have 
been  cut  down,  it  is  the  tenant  for  life  who 
has  himself  put  the  Court  into  that  situa- 
tion and  makes  it  incapable  of  arriving  at 
such  a  conclusion.  It  is  not  a  case  in 
which  the  Court  speaks  of  the  restitution 
of  a  fund.  The  case  put,  by  way  of  analogy, 
of  a  tenant  for  life  selling  out  the  fund, 
and  being  compelled  to  restore  it,  is  not 
here  applicable,  because  the  tenant  for  life 
cannot  restore  the  subject-matter. 

There  may  be  a  great  number  of  cases 
in  which  the  timber  would  become  of  great 
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value  when  the  reversion  fell  in,  and  it  is 
impossible  for  the  Court  to  ascertain  what 
portion  of  that  would  have  been  applied 
towards  the  reversioner  if  the  wrong^l  act 
had  not  been  committed.  And  then  un- 
doubtedly this  takes  place,  that  if  the 
tenant  for  life  has  not  committed  or  joined 
in  any  wrongful  act,  and  has  had  nothing 
at  all  to  do  with  it,  yet  he  does  indirectly 
gain  an  advantage,  but  it  is  not  by  rea^ 
son  of  any  act  of  his.  So  if  by  the  act 
of  God,  a  large  quantity  of  timber  is  de- 
stroyed by  a  storm,  upon  an  estate,  that 
would  be  laid  out  in  the  purchase  of  stock, 
and  the  interest  of  the  fund  would  be 
paid  to  the  successive  tenants  for  life.  So, 
upon  the  same  principle,  when  there  is  a 
decay  in  timber.  There  the  Court  cuts  it 
down,  having  ascertained  that  it  is  for  the 
benefit  of  all  parties :  the  timber  continuing 
cannot  benefit  the  reversioner  in  any  respect 
whatever :  and  having  ascertained  the  fact, 
the  Court  orders  the  interest  of  the  fund 
to  be  paid  to  the  tenants  for  life  in  suc- 
cession. 

When,  however,  the  tenant  for  life  has 
committed  the  wrongful  act  which  pro- 
duces the  fund,  the  Court  in  that  case  will 
not  allow  him  to  gain  any  benefit  firom 
it;  but  the  reversioner  would  take  the 
benefit  in  that  case  arising  from  an  accre- 
tion of  the  fund  instead  of  an  accretion  of 
the  timber.  Can  I  look  at  this  in  any 
different  point  of  view  if  assignees  had 
done  it?  The  assignees  stand  for  these 
purposes  exactly  in  the  same  place  as  the 
tenants  for  life;  they  are  bound  by  the 
same  equities,  and  are  exactly  in  the  same 
position  and  the  same  observations  apply, 
nor  am  I  able  to  separate  the  cases,  or 
to  distinguish  between  the  cases  of  Sir 
Henry  Lushington  and  Charles  Boldero, 
Because,  if  the  two  tenants  for  life  had 
concurred  together,  and  had  between  them- 
selves agreed  that  the  one  in  posses- 
sion should  cut  the  timber,  and  that  they 
should  divide  the  produce  in  certain  pro- 
portions, the  Court  would  have  prevented 
either  of  the  tenants  for  life  from  gaining 
any  benefit  from  the  wrongful  act  which 
they  concurred  in  performing.  Here,  they 
are  the  assignees  of  both;  and  I  am  not 
able  to  find  any  principle  which  says,  that 
the  assignees  must  not  stand  exactly  in 
the  same  situation  as  the  tenants  for  life 


would  stand,  or  be  bound  by  exactly  the 
same  equities.  If  the  tenants  for  life  had 
succeeded  in  the  matter,  it  might  have 
happened  that  Charles  Boldero  might  have 
died  immediately  afterwards,  and  that 
a  very  long  estate  for  life  of  Sir  Henry 
Lushington  might  have  accrued,  and  the 
whole  of  the  proceeds  of  that  estate  might 
have  been  applied  in  payment  of  the  joint 
creditors.  That  would  have  been  a  great 
benefit  to  the  creditors  of  the  tenant  for 
life,  or,  in  other  words,  the  tenant  for  life 
would  have  been  in  exactly  the  same  po- 
sition as  if  the  wrongful  act  had  been  com- 
mitted by  himself  alone,  and  he  alone  had 
been  the  person  who  had  been  living  during 
the  whole  period  of  time.  I  cannot  sepa- 
rate the  characters  of  the  two  assignees ; 
they  are  assignees  for  the  joint  creditors  of 
the  joint  estate,  and  I  consider  that  I  must 
treat  the  case  exactly  in  the  same  point  of 
view  as  if  the  two  tenants  for  life,  though 
one  was  not  in  possession,  had  concun«d 
in  the  wrongful  act  of  cutting  the  timber. 
It  was  suggested,  during  the  hearing,  that 
I  should  suppose  that  the  commission  had 
been  superseded,  and  I  was  asked  whether 
the  tenant  for  life,  Sir  Henry  Lushington, 
who  is  perfectly  innocent  in  the  matter, 
was  to  be  prejudiced  by  reason  that  the 
assignees  had  committed  this  wrongful  act. 
It  would  be  hard  if  it  were  to  be  so,  but  I 
do  not  consider  that  question  at  present, 
because  it  does  not  occur  before  me.  But  if 
the  question  did  arise,  it  is  manifest  that 
it  would  apply  just  as  much  to  the  case  of 
Mr.  Charles  Boldero's  estate,  as  to  that  of 
Sir  Henry  Lushington,  nor  can  I  find  any- 
thing whatever  in  the  fiduciary  character 
of  the  assignees,  who  stand,  as  far  as  the 
tenants  for  life  are  concerned  in  matters 
of  this  description,  exactly  in  the  same 
position  as  the  tenants  for  life ;  nor  can  I 
find  anything  in  their  fiduciary  relation 
whatever  to  prevent  their  being  liable 
exactly  in  the  same  manner  as  the  tenants 
for  life  were.  This  is  a  wrongful  act  which 
they  have  done.  They  cannot,  nor  can  the 
persons  for  whom  they  are  trustees,  gain 
any  advantage  by  reason  of  their  wrongful 
act ;  I  am  of  opinion,  therefore,  that  I 
must  make  an  order  upon  the  petition, 
according  to  the  prayer. 
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TRUSTS. 
HARRISON  V,  MA8SELIN. 


Practice — Trustees  Relief  Act^Trans- 
fer, 

A  transfer  of  a  fund  paid  into  court 
Wider  the  Trustees  Relief  Act  can  only  be 
direeted  by  an  order  made  om  a  petition, 

A  sum  of  stock  had  been  transferred 
into  the  name  of  the  Accountant  €lenera] 
under  the  Trustees  Relief  Act  in  the  firsts 
mentioned  matter. 

It  was  desired  that  this  sum  should  be 
transferred  in  trust  in  the  above-mentioned 


The  only  question  was,  whether  this 
could  be  done  on  motion,  or  whether  a 
petition  was  necessary. 

Mr.  Lewin^  for  the  application,  referred 
to  the  2nd  section  of  ihe  Trustees  Relief 
Act,  10  &  11  Vict.  c.  W. 

Parker,  V.C.  said,  that  he  thought 
that  the  application  ought  to  be  made  by 
petition,  Uie  act  not  authorizing  an  appli- 
cation of  this  kind  by  motion. 


M.R« 
Dec.  6 


.} 


BUROESS  V.  8TURGI8. 


Claim — Foreclosure  —  Parties — Mort^ 
Sagees. 

Upon  a  claim  hy  an  equitable  mortgagee 
against  a  mortgagor^  asking  for  a  sale,  and 
oIm  that  the  several  other  mortgagees  might 
be  summoned  before  the  Mastery  or  that  a 
decree  might  be  made  to  ascertain  what  mort- 
gages there  were,  and  their  priorities,  the 
Court  refused  the  order. 

This  was  a  claim  by  an  equitable  mort- 
gagee of  real  estates  against  the  official 
assignee  of  the  mortgagor  alone,  to  obtain 
a  sale  of  the  estate  and  pa3rment  of  the 
money  due.  It  was  admitted  that  there 
were  subsequent  mortgagees. 

Mr.  Horsey  asked  for  the  usual  decree, 
and  for  a  direction  to  the  Master  to  summon 
all  the  mortgagees — ISth  Order  of  the  22nd 


of  April  1850  (1);  and  contended  that 
if  this  order  was  not  made,  the  Court 
would  make  a  decree,  directing  the  Master 
to  inquire  what  incumbrances  there  were 
and  their  priorities,  as  the  8th  Order 
of  the  22nd  of  April  1850  provided,  and 
that  the  only  person  to  be  named  in  the 
writ  of  summons  as  defendant  to  the  suit 
in  the  first  instance  was  the  person  against 
whom  direct  relief  was  claimed. 

The  Master  of  the  RoLLs.^-The  relief 
asked  is  direct  against  all  the  mortgagees. 
Were  I  to  make  the  decree,  it  might  sffect 
several  absent  parties.  I  think,  therefore, 
that  I  cannot  in  the  presence  of  one  defen- 
dant alone  make  any  such  order.  The 
daim  may  be  amended. 


M 

Nov 
Dec 


.R.  ") 
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PRICE  V.  PRICE. 


Deed — Voluntary  Conveyance —  Gift — 
Baron  and  Feme — Constructive  Trust. 

G.  P.  executed  a  document,  which  was 
attested  by  two  witnesses,  giving  and  grant- 
ing  to  E,  P.  his  wife  a  freehold  house  in 
which  they  resided.  G.  P.  afterwards  died, 
without  having  made  any  will,  and  his  heiress- 
at-law  brought  an  action  of  ^ectmeni  to  re- 
cover the  possession  of  the  house  and  premises 
from  E.  P,  and  obtained  a  verdict;  upon 
which  E,  P.  filed  this  bill.  Upon  a  motion 
to  dissolve  an  if^nction  which  had  been  ob- 
tained,— Held,  that  the  gift  was  incomplete; 
that  the  relationship  of  trustee  and  cestui 
que  trust  was  not  created ;  that  this  Court 
would  not  assist  either  party,  but  leave  them 
as  it  found  them;  and  that  the  injunction  must 
be  dissolved. 

Greoige  Price,  being  seised  of  a  messuage, 
in  which  he  and  his  wife  resided,  duly  exe- 
cuted the  following  instrument : — "  July  8, 
1849.— I  hereby  certify,  that  I,  Greorge 
Price,  collier,  of  Whitecroft,  in  the  township 
of  West  Dean  and  county  of  Gloucester, 
for  and  in  consideration  of  the  goodwill 
which  I  bear  towards  my  wife  Esther  Price, 

(1)  19  Law  J.  Rep.  (n.8.)  Chanc  vl 
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also  of  the  same  place,  have  given  and 
granted,  and  do  hereby  freely  give  and  grant 
to  the  said  Esther  Price,  in  the  presence  of 
my  uncle  Samuel  Price,  of  the  same  place, 
all  my  land,  house,  and  chattels;  and  I 
hereby  again  declare  that  I,  George  Price, 
have  absolutely,  and  of  my  own  accord, 
given  and  granted  the  same  without  any 
manner  of  condition  to  the  aforesaid  Esther 
Price,  and  it  is  her  sole  and  absolute 
property  henceforth  for  ever.  In  witness 
whereof  I  have  this  8th  day  of  July  1849 
set  my  hand  and  seal.'*  To  this  docunient 
George  Price  set  his  mark  in  the  presence 
of  William  Tanner  and  Samuel  Price. 

The  document  was  delivered  to  William 
Tanner,  who  was  requested  to  take  charge 
of  the  same  for  Esther  Price. 

On  the  20th  of  April  1850  George  Price 
died  without  having  made  any  will,  leaving 
his  wife,  the  plaintiff,  and  Emma  Price,  the 
only  child  of  his  elder  brother,  his  heiress- 
at-law. 

Esther  Price  continued  to  hold  the  here- 
ditaments under  the  deed-poll,  and  the 
defendant  Emma  Price,  by  her  mother  as 
guardian,  brought  an  action  of  ejectment 
to  recover  possession  of  the  premises,  and 
obtained  a  verdict.  Esther  Price  then  filed 
this  bill,  praying  that  Emma  Price  might 
be  declared  a  trustee  of  the  legal  estate  for 
the  plaintiff,  her  heirs  and  assigns,  and 
asking  that  she  might  convey  the  same  to 
the  plaintiff,  and  deliver  up  the  deeds  in 
her  possession.  It  also  asked  for  an  injunc- 
tion to  restrain  all  proceedings  at  law. 

To  this  bill  the  defendant  put  in  an 
answer,  and  moved  to  dissolve  die  injunc- 
tion which  had  been  obtained. 

Mr,  Eddis,  in  support  of  the  motion. — 
The  defendant,  instead  of  putting  in  an 
answer,  should  have  demurred  to  the  bill. 
Had  that  been  done,  the  defendant  could 
have  obtained  a  decision  upon  the  equit- 
able right.  The  testator's  husband  by 
executing  the  deed  converted  himself  into  a 
trustee :  he  had  contemplated  a  permanent 
provision  for  his  wife,  and  that  was  a  duty 
which  this  Court  would  execute — Waiter 
V.  Hodge  (1). 

Mr,  Sandys  J  contri. — The  testator's  widow 

(1)  2  Swanat.  102. 


was  a  mere  volunteer,  and  had  no  claim  to 
be  put  in  a  better  situation  than  a  stranger. 
The  deed  contemplated  a  gift,  which  was 
imperfect,  and  had  no  legal  operation.  Effect 
has  been  given  to  imperfect  documents  in 
favour  of  a  wife  and  children ;  but  the  policy 
of  the  law  will  not  allow  a  man  to  deprive 
himself  of  everything  in  favour  of  his  wife, 
or  by  that  means  he  might  defeat  the  claims 
of  creditors  ;  the  wife,  therefore,  was  a 
volunteer,  and  could  have  no  claim  under 
an  imperfect  deed  against  her  husband  or 
against  the  right  of  the  heiress-at-law. 
Mr,  EddiSf  in  reply. 

Dec.  2. — The  Master  of  the  Rolls.— > 
It  is  not  disputed  that  the  deed  is  wholly 
inoperative  at  law,  but  the  plaintiff  con- 
tends that  this  deed  converted  the  husband 
into  a  trustee  for  the  separate  use  of  his 
wife,  and  that  the  heiress-at-law  upon  his 
death  became  also  in  like  manner  a  trustee 
for  the  wife.  On  the  hearing  of  the  case  I 
entertained  a  strong  opinion  that  the  deed 
in  question  created  no  trust  which  the 
Court  could  enforce,  and  that  the  heiress^ 
at-law  was  not  converted  into  a  trustee  for 
the  wife,  but  as  no  cases  were  cited,  I  de- 
ferred my  judgment  to  look  at  the  autho- 
rities. This  has  confirmed  me  in  my  view. 

The  questions  are  two :  first,  whether  the 
gift  would  have  been  valid  if  it  was  between 
two  strangers  ;  and,  secondly,  whether  its 
being  between  husband  and  wife  made  any 
difference.  Between  strangers  this  deed 
would  have  been  inoperative  in  equity  as 
well  as  in  law ;  I  entertain  no  doubt  on 
that  point.  On  the  other  hand,  if  this  deed 
is  a  gift,  this  Court  will  not  convert  a  gift 
into  a  trust.  If  I  were  to  decide  that  this 
deed  would  be  good  as  between  strangers^ 
I  should,  in  truth,  be  deciding  that  if  a  roan 
executes  a  deed,  simply  declaring,  *'  I  hereby 
g^ve  and  grant  all  my  estate  to  another," 
and  nothing  more  takes  place,  this  Court 
would  compel  the  delivery  of  the  estate. 
This  would  be  contrary  to  every  authority. 

The  next  question  is,  was  this  a  transaction 
between  husband  and  wife  which  the  Court 
would  carry  out?  A  deed  was  executed 
for  the  benefit  of  the  wife,  it  was  intended 
to  be  for  her  separate  use :  do  these  cir- 
cumstances give  the  transaction  a  different 
character  from  that  which  it  would  have 
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hadf  if  it  had  been  one  between  strangers  ? 
Was  there  a  trust  created  ?   In  other  words, 
eoold  the  wife,  daring  the  life  of  her  bus-* 
bandy  have  maintained  a  bill  in  this  courti 
by  her  next  friend,  against  her  husband,  for 
the  rents  for  her  separate  use  ?      I  am  of 
opinion  that  no  such  suit  could  hare  been 
maintained.    In  Ex  parte  Dubost  (2)  Lord 
Eldon  said,  "It  is  clear  that  this  Court 
will  not  assist  a  volunteer ;  yet,  if  the  act 
is  completed,  though  voluntary,  the  Court 
win   act  upon  it.     It  has  been  decided, 
that  upon  an  agreement  to  transfer  stock 
tins  Court  will  not  interpose ;  but  if  the  party 
had  declared  himself  to  be  the  trustee  of  that 
stock,  it  becomes  the  property  of  the  centui 
que  irusi  without  more,  and  the  Court  will 
act  upon  it,"  but  that  would  not  be  the 
case  where  a  gift  was  intended.     The  ob- 
ligee of  a  bond  five  days  before  her  death, 
by  a  memorandum  indorsed  upon  the  bond, 
purporting  to  be  an  assignment  without 
consideration  to  a  person  to  whom  the  bond 
was  at  the  same  time  delivered,  was  held  to 
be  an  incomplete  gift,  and,  as  it  was  with- 
out consideration,   that  the  Court  could 
not  give  it  efkeir^Edwards  v.  Jones  (3) 
Meek  v.  KetUeweU  (4).     In  this  case  there 
was  no  declaration  of  trust ;  it  was  either 
a  gilt,  or  it  was  inoperative,  and  the  rule 
of  this  Court  was,  that  it  wAild  not  aid  a 
volunteer  to  carry  an  imperfect  gift  into 
effect — Colman  v.   Sarrel  (5),  Shane  v. 
Cadoffon  (6),  Hollaway  v.  HeadingUm  (7) 
and  Jejferys  v.  Jefferya  (8).     I  am,  there- 
fore, of  opinion  that  the  relation  of  trustee 
and  eettui  que  trwt  was  not  created  in  this 
case ;  that  the  whole  was  an  imperfect  gift, 
and  that  the  transaction  was  one,  in  which 
equity  will  not  interfere  to  assist  either 
party,  but  wiU  leave  them  as  it  found  them, 
and  that  consequently  this  injunction  must 
be  dissolved. 


(2)  18  Ves.  140, 149. 

(8)  1  MyL  &  Cr.  226;  s.  e.  5  Law  J.Rep.(ic.s.) 
Cbanc.  194. 

(4)  1  Hare,  464;  iwc.  11  Law  J.  Rep.  (m.s.) 
Chane.  293;  1  Ph.  842;  18  Law  J.  Rep.  (n.8.) 
Chanc.  28. 

(5)  8  Bro.  C.C.  12;  a.  e.  1  Yes.  jnn.  80. 
(5)  3  Sngd.  Vend.  &  Pur.,  App.  66. 

(7)  8  Sim.  824 ;  s.  c.  6  Law  J,  Rep.  (n.b.)  Cbano. 
199. 

(8)  Cr.  &  Ph.  188. 


M.R.    \ 

Dec.  11./  BAXTER  r.  L08H. 

Legacy  —  Lapse — Residuary  Estate  — 
Joint  Bequest-^Survivorship— Implication. 

A  testatrix  gave  her  residuary  estate,  after 
the  death  of  three  persons,  upon  trust  to  pay 
and  assign  it  equally  between  O.B.  and  E.B^ 
their  executors,  administrators  and  assigns ; 
but  if  neither  of  them  should  be  living  at  the 
death  of  the  survivor  of  the  tenants  for  Ufe, 
she  gave  the  same  to  F,  H.  G.  B.  died  in 
the  lifetime  of  the  testatrix,  but  E,  B,  sur^ 
vived  the  tenants  for  life : — Held,  that  the 
gift  lapsed  as  to  a  moiety  of  the  residuary 
estate ;  that  no  joint  estate  was  created  be- 
tween  G.  B,  and  E.  B ;  that  no  right  by 
survivorship  arose  by  implication ;  that  the 
event  had  not  happened  upon  which  the  gift 
over  was  to  take  effect;  and  that  one  moiety 
of  the  residuary  estate  was  undisposed  of 
and  belonged  to  the  next-of-kin  of  tf^e  testa- 
trix, and  that  the  costs  must  be  paid  out  of 
her  estate. 

This  was  a  special  case  under  the 
13  &  14  Vict.  c.  35. 

Sweetenham  Waters,  by  her  will,  dated 
in  1818,  gave  her  residuary  personal 
estate  in  trust  for  three  persons  for  life, 
with  survivorship,  and  after  the  decease 
of  the  survivor  upon  trusts,  which  were 
expressed  as  follows  : — **  Upon  trust  to 
pay,  assign,  or  transfer  the  whole  of  the 
said  stocks,  funds,  government  securities, 
and  all  interest  due  thereon,  unto  and 
to  the  use  of  and  equally  between  George 
Baxter  and  Eliza  Baxter,  children  of  my 
sister  Ann  Baxter,  their  executors,  ad- 
ministrators and  assigns,  absolutely  for 
ever;  but  in  case  it  shall  happen  that  the 
said  Greorge  Baxter  and  Eliza  Baxter 
shall  neither  of  them  be  living  at  the  time 
of  the  death  of  the  survivor  of  the  said 
[three  tenants  for  life]  then  I  give  and 
bequeath  the  same  to  Francis  Hutchinson, 
of  Newcastle,  if  he  shall  be  then  living." 

George  Baxter  died  in  1821,  in  the  life- 
time of  the  testatrix. 

The  testatrix  died  in  1822. 

The  three  tenants  for  life  having  died, 
the  questions  were,  first,  whether  Eliza 
Baxter,  the  plaintiff,  by  the  event  which 
had  happened,  was  absolutely  entitled  under 
the  tenour  of  the  will  to  the  whole  bene- 
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ficial  interest  in  the  residuary  personal 
estate ;  and  if  she  was  not  so  entitled, 
secondly,  were  the  defendants,  Jemima 
Porteous  and  Susan  Hussey  Elizabeth 
Davidson,  as  legal  personal  representatives 
of  the  next-of-kin  of  the  testatrix  Sweets 
enham  Waters,  entitled  to  have  one  equal 
fourth  part  of  the  same  stock  transferred 
into  each  of  their  names. 

Mr.  Straitan,  for  the  plaintiff. — The 
questions  for  consideration  under  this  will 
are,  whether  Eliza  Baxter,  having  survived 
her  brother  Gteoige,  is  entitled  to  the  whole 
of  the  residuary  estate ;  and  if  not,  whether 
one  moiety  does  not  belong  to  the  legal 
personal  representatives  of  the  next-of-kin 
of  the  testatrix.  As  to  one  moiety,  there 
is  little  or  no  difficulty ;  but  as  to  the  other, 
it  is  submitted,  that  the  legatees  became 
entitled,  undera  joint-tenancy;  or  otherwise 
by  a  necessary  implication,  as  by  the  limi- 
tation over,  the  testatrix  contemplated  a 
survivorship  between  George  and  Eliza 
Baxter,  which  was  equivalent  to  creating  a 
joint  tenancy,  especially  as  the  gift  over 
to  Francis  Hutchinson  was  in  the  event  of 
both  being  dead  at  the  death  of  the  last 
tenant  for  life. 

Armstrong  v.  Eldridge,  3  Bro.  C.C.  215. 

Scott  V.  Bargeman,  2  P.  Wms.  6S. 

Maekell  v.  Winter,  3  Ves.  236,  536. 

Beauman  v.  Stock,  2  Ball  &  B.  406. 

Townleg  v.  Bolton,  1  Myl.  &  K.  148  ; 
s.  c.  2  Law  J.  Rep.  (n.s.)  Chanc.  25. 

Davies  v.  Hopkins,  2  Beav.  276. 

Mr»  ToUer,  for  the  defendants,  was  not 
heard. 

The  Master  of  the  Rolls. — The  Court 
can  only  put  a  construction  upon  the  words 
of  the  will ;  it  cannot  make  a  will  for  the 
testatrix,  or  take  into  consideration  whether 
she  would  have  deemed  it  prudent  to  make 
such  a  disposition  of  her  property,  had  she 
foreseen  the  events  that  have  taken  place. 
She  gave  her  residuary  personal  estate  to 
three  persons,  and  die  survivor  for  life.  She 
proceeds,  "  and  from  and  after  their  decease 
the  stock  shall  be  paid  and  transferred  to 
George  Baxter  and  Eliza  Baxter,  abso- 
lutely," with  a  limitation  over  in  case  of 
their  deaths  before  that  of  the  survivor  of 
the  tenspt^ff  for  life.     George  Baxter  died 


before  the  testatrix;  his  share,  therefore, 
lapsed,  and  remained  undisposed  of.     The 
bequest  was  to  the  two  as  tenants  in  com- 
mon ;  cases,  however,  have  been  referred  to, 
in  which,  notwithstanding  words  creating 
a  tenancy  in  common,  a  joint-tenancy, 
or  what  was  equivalent  to  a  joint  tenancy, 
was  considered  to  have  arisen.     A  tenancy 
in  common  may  be  created  between  two 
persons,  and  words  may  be  added  de- 
claring that    on    the   death  of  one,  his 
interest  should  pass  to  the  other.     That 
would,  in  some  respects  be  similar  to  a 
joint-tenancy,  but  I  know  of  no  case  in 
which  the  words  "  equally  between"  have 
created  anything  else  than  a  tenancy  in 
common ;  and  tibat  was  the  interest  which 
these  parties  would  have  taken ;  but  as  one 
of  them  died  in  the  lifetime  of  the  testatrix, 
that  share  had  lapsed,  and  being  a  moiety 
of  a  residuary  estate,  it  did  not  fall  into 
the  residuary  estate,  but  was  undisposed 
of,  and  passed  to  the  next-of-kin  of  the 
testatrix.     But  the  will  contained  a  gift 
over  to  Francis  Hutchinson  in  the  event 
of  the  death  of  George  Baxter  and  Eliza 
Baxter,  in  the  lifetime  of  the  tenants  for 
life.    If  any  was  wanted,  Scoti  v.  Bargeman 
was  a  direct  authority  to  shew  that  a  fph  over 
could  not  take  effect  unless  the  event  upon 
which  the  pxliperty  was  to  go  over  hap- 
pened.   There  a  man,  having  a  wife  and 
three  daughters,  bequeathed  900^.  to  the 
three  daughters  equally,  payable  at  their 
respective  ages  of  twenty-one,  or  marriage, 
and  if  all  should  die  before  their  legacies 
became  payable,  then  the  whole  was  to  go 
to  the  mother.    Two  of  the  daughters  died 
before  their  shares  became  due,  and  ihe 
surviving  daughter  was  held  entitled   to 
the  whole.      In  this  case  the  event,  on. 
which  the  gift  was  to  take  effect,  has  not 
happened ;  neither  are  there  any  words  by 
which  Eliza  Baxter  can  be  considered  as 
taking  by  implication.     There  are  cases 
upon  the  subject,  but  no  general  rule  has 
proceeded  from  them;   every  case  must, 
therefore,  depend  upon  the  whole  of  the 
words  used  taken  together :  and  in  this  case 
I  consider  that  Eliza  Baxter  is  entitled  to 
one  moiety  of  the  fund,  and  that  the  next- 
of-kin  of  the  testatrix  9xe  entitled  to  the 
other.     The  costs  must  be  paid  out  of  the 
estate. 
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Ld.  CeanwobtbA 
V  C  f 

1851*  f    STEVENS  V,  WILLIAMS. 

April  30.        J 

Baron  and  Feme — Feme  Covert — Ifexi 
Friend — Security  for  Coste, 

A  married  woman  cannot  he  allowed  to 
nehy  a  next  friend  who  ia  incapable  of 
fioing  eeeuriiyfor  costs. 

In  this  case  a  motion  was  made,  on 
behalf  of  tiie  defendant,  that  the  next  Mend 
of  the  plaintiff,  who  was  a  mairied  woman, 
might  be  ordexed  to  give  secnrity  for  costs. 
The  next  firiend  was  the  hnsband  of  the 
plaintiff's  annt,  and  it  was  in  evidence  that 
he  was  a  labouxer ;  that  he  lived  in  ahonse 
the  rent  of  which  was  only  21,  lOa,  per 
annnm,  and  that  he  was  not  of  ability  to 
pay  the  costs. 

Mr,  BetheU  and  Mr.  Glasse  appeared 
in  support  of  the  motion. 

Mr,  RoU  and  Mr,  Renshaw^  in  opposition 
to  the  motion,  said  the  plaintiff  was  herself 
a  poor  woman,  and  it  was  very  natural 
diat  she  should  be  unable  to  procure  any 
one  bat  a  poor  man  to  be  her  next  friend. 
It  was  true  that  this  man  was  a  labourer, 
but  he  had  sworn  that  he  dM  not  owe  5/. 
The  Court  would  not  allow  a  married 
woman  to  sue  without  a  next  friend,  but 
if  a  woman  in  this  rank  of  life  was  com- 
pelled to  obtain  a  rich  man  to  be  her  next 
fiiend,  it  would  virtually  be  a  denial  of 
justice.  It  was  not  necessary  that  a  next 
friend  should  be  a  person  capable  of  giving 
security  for  costs.  The  question  was 
limply  whether  a  woman  was  to  be  pre- 
cluded from  suing  because  she  could  find 
no  next  friend  who  was  satisfactory  to  the 
defendant. 

The  following  cases  were  cited — 

Penrnngton  v.  Alvin,  1  Sun.  &  S.  264 ; 

s.  c.  1  Law  J.  Rep.  Chanc.  202. 
Dawden  v.  Hook^  8  Beav.  399 ;    s.  c. 

14  Law  J.  Rep.  (n.8.)  Chanc.  383. 
Fellows  V.  Barrett^  1  Keen,  119;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  204. 
Drniaa  V.  Mannix^  3  Dr.  &War.  154. 

Lord  Cranwouth,  Y.C. — Suppose  this 
lady  had  a  large  property  of  her  own,  and 
Nbv  SnisB,  XXL— OHAia 


her  relation  whom  she  appointed  her  next 
friend  was  incapable  of  paying  the  costs, 
in  that  case  she  would  be  suing  in  velvet ; 
she  would  be  putting  a  poor  man  forward 
who  could  not  be  made  liable,  and  thereby 
save  herself.  The  cases  which  have  been 
cited  relate  to  the  next  friend  of  an  infant. 
Now,  I  see  a  great  distinction  between  the 
next  friend  of  a  married  woman  and  the 
next  friend  of  an  infant.  Any  one  may 
sue  for  an  infant  without  giving  security. 
In  that  case  it  is  the  suit  of  the  next 
friend ;  but  with  regard  to  a  married  woman 
it  is  mere  machinery;  the  suit  is  hers,  and 
there  would  be  great  danger  in  allowing 
her  to  sue  by  an  insolvent  person.  In  this 
case  it  is  the  same  thing,  for  it  is  sworn 
that  this  man  is  a  labourer  out  of  work, 
and  lives  in  a  house  of  2^.  IDs.  per  annum. 
I  cannot  look  at  the  relationship.  If  she 
were  in  a  position  to  sue  in  formd  pauperis 
that  would  be  different,  but  otherwise  she 
must  abide  by  the  practice  of  the  Court ; 
and  it  appears  to  me  I  am  bound  by  the 
authorities,  particularly  that  of  Drinan  v. 
ManniXf  decided  by  Sir  £.  Sugden,  to 
direct  that  the  usual  security  should  be 
entered  into.  The  costs  of  this  application 
to  be  costs  in  the  cause. 


NAVULSHAW  V,  BROWN- 
RIGO. 


Ld.  Cranworth, 

v.c. 

1851. 
June  11,  16. 

Principal  and  Agent — Factors*   Acts'-* 
Validity  of  Pledges, 

The  plaintiff  consigned  goods  to  a  Liver^ 
pool  merchant  for  sale,  and  drew  bills  upon 
him  to  the  amount  of  the  value  of  the  goods. 
The  Liverpool  merchant  then  handed  the  goods 
to  his  London  agent  to  be  sold,  and  drew 
bills  upon  him,  as  an  advance,  upon  account 
of  the  goods.  The  London  agent  accepted 
the  biUs,  having  notice  that  they  were  coU'- 
signed  by  the  plainiifffor  sale.  The  Liver^ 
pool  merchant  became  insolvent,  and  the 
bills  drawn  upon  him  by  the  plaintiff  were 
not  paid.  The  London  agent  sold  the  goods 
to  recoup  himself  the  amount  of  the  bills 
drawn  upon  him  by  the  Liverpool  merchant. 
The  plaintiff  then  filed  a  bill  against  both 
firms  for  an  account,  alleging  collusion,  and 

I 


58 


COURTS  OF  CHANCERY: 


[Nkw  Seribb 


praying  that  the  London  agent  might  be 
decreed  to  pay  him  the  amount  produced  by 
the  sale  of  the  goods: — Held^  that  the  Fac^ 
tors  Acts  applied  to  cases  where  goods  were 
pledged;  that  there  was  no  mala  iides  in 
this  transaction^  and  that  it  was  one  expressly 
intended  to  be  protected  by  the  acts. 

Held  alsOf  that  a  bill  for  an  account  by 
a  principal  against  his  agent  cannot  be  sus^ 
tained  in  equity  where  the  transaction  is 
a  single  transaction,  and  not  tainted  with 
fraud,  the  plaintiff  in  such  case  having  his 
remedy  by  an  action  at  law.  Bill  dis" 
missed,  with  costs. 

In  this  case  the  plaintiff  was  a  merchant 
resident  in  India,  and  in  the  month  of 
March  1847  he  consigned  two  hoxes  of 
pearls  to  the  defendants,  Messrs.  Brownrigg 
&  Co.,  who  were  merchants  at  Liverpool, 
and  drew  hills  for  2,4662.  on  them,  which 
they  accepted.  On  the  26th  of  May  the 
pearls  having  arrived,  the  defendants  sent 
them  to  their  London  agents,  Messrs.  Col- 
lett  &  Co.,  for  the  purpose  of  ascertaining 
their  value,  and  they  valued  them  at 
2,050Z.  Messrs.  Brownrigg  &  Co.  then 
directed  Messrs.  CoUett  &  Co.  to  sell  the 
pearls,  and  drew  hills  on  them  for  2,000/., 
which  they  accepted.  In  June  following 
Messrs.  Brownrigg  &  Co.  sent  the  invoice 
of  the  pearls,  signed  hy  the  plaintiff,  to 
Messrs.  Collett  &  Co.,  which  was  the  first 
intimation  they  received  of  the  pearls  heing 
the  same  as  Messrs.  Brownrigg  &  Co.  had 
some  months  previously  advised  them  of, 
nor  were  they  aware  of  the  fact  of  Messrs. 
Brownrigg  &  Co.  having  accepted  hills 
upon  the  pearls.  In  July  1 847  the  pearls 
were  put  up  to  auction  hy  Messrs.  Collett 
&  Co.,  hut  the  greater  portion  were  hought 
in ;  320/.  worth  only  heing  sold.  On  the 
28th  of  August  the  hill  for  2,000/.  accepted 
hy  Messrs.  Collett  &  Co.  hecame  due,  and 
Messrs.  Collett  &  Co.,  at  the  request  of 
Messrs.  Brownrigg  8c  Co.,  who  did  not 
find  it  convenient  to  meet  it,  accepted 
a  hill  for  1,680/.  which  Messrs.  Brownrigg 
6c  Co.  procured  to  he  discounted ;  and 
vhen  that  hill  hecame  due,  the  same  course 
was  pursued,  the  original  ohject  heing  to 
make  up  the  2,000/.  In  Novemher  the 
defendants  hecame  insolvent,  and  Messrs. 
Collett  &  Co.  were  ohliged  to  pay  the 
holders   of    the    1,680/.   hill.     The    hills 


drawn  upon  Messrs.  Brownrigg  8c  Co. 
and  accepted  hy  them  were  dishonoured, 
except  one.  The  plaintiff  having  sent 
a  power  of  attorney  to  Messrs.  Forhes 
8c  Co.  to  receive  the  pearls,  they  on  the 
4th  of  March  1848  applied  to  Messrs. 
Brownrigg  8c  Co.  for  them,  and  they,  three 
days  subsequently  returned  for  answer  that 
they  were  in  the  hands  of  Messrs.  Collett  & 
Co.,  to  whom  Messrs.  Brownrigg  8c  Co.  were 
indebted.  This  produced  a  correspondence, 
in  which  it  appeared  that  Messrs.  Collett 
8c  Co.  had  sold  the  residue  of  the  pearls 
for  1,300/.,  after  the  plaintiff  had  sent  the 
power  of  attorney  to  Messrs.  Forbes  &  Co. 
The  plaintiff's  solicitor  then  wrote  to 
Messrs.  Collett  8c  Co.  on  the  subject,  and 
they  replied,  that  having  accepted  bills  on 
the  pearls,  they  had  placed  the  proceeds 
against  such  claim.  The  plaintiff  then 
filed  the  present  biU  for  an  account,  and 
for  the  payment  of  the  money  produced 
by  the  sale  of  the  pearls ;  the  bill  likewise 
charged  fraud  against  the  defendants  in  the 
transaction. 

Mr,  Bethell  and  Mr,  Lewis,  for  the 
plaintiff,  contended  that  Messrs.  Collett  & 
Co.  had  notice  that  Messrs.  Brownrigg  & 
Co.  were  only  the  agents  for  the  sale  of  the 
pearls,  hy  the*inquiry  previously  made,  and 
before  the  acceptance  by  them  of  the  bills 
for  1 ,680/.  distinct  notice  being  given  by  the 
invoice.  The  sale  of  the  remainder  taking 
place  immediately  after,  or  indeed  during 
the  correspondence  with  Messrs.  Forbes  & 
Co.  on  the  plaintiff's  behalf,  made  it  clear 
that  there  was  collusion  between  Brownrigg 
&  Co.  and  Collett  8c  Co.,  and  that  the 
whole  transaction  was  maid  fide.  This 
gave  the  plaintiff  a  right  to  proceed  in 
equity,  and  file  a  bill  against  his  agent 
also  for  an  account.  By  the  4  Geo.  4. 
c.  83,  the  6  Geo.  4.'  c.  94.  and  the  5  &  6 
Vict.  c.  39.  validity  was  given  to  contracts 
with  an  agent,  notwithstanding  the  pur- 
chaser was  aware  of  that  fact,  and  the  last 
act  gave  the  same  validity  to  pledges  as 
were  given  to  sales  by  the  two  former. 
But  this  only  applied  to  bond  fide  trans- 
actions without  notice  of  the  absence  of 
due  authority.  The  words  of  the  preamble 
of  the  latter  act  were  these :  "  Provided 
such  contract  or  payment  be  made  in  the 
usual  and  ordinary  coturse  of  business,  -and 
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that  sucli  person  shall  not,  when  such  con- 
tract is  entered  into  or  payment  made,  have 
notice  that  such  agent  is  not  authorized  to 
sell  the  same,  or  to  receive  the  said  pur- 
chase-money." Then  followed  an  exten- 
sion of  the  validity  theretofore  given  to 
jolef,  to  fledges  also,  hut  the  advances  and 
exchange  of  securities  were  to  he  bond  fide. 
By  the  3rd  section  it  was  enacted,  that  the 
act  should  he  deemed  to  give  validity  to 
such  contracts  and  agreements  only,  and 
to  protect  only  such  loans,  advances,  and 
exchanges,  as  should  he  made  bond  fide^ 
and  without  notice  that  the  agent  making 
such  contracts  or  agreements  had  not  autho- 
rity to  make  the  same,  or  was  acting  maid 
fide  in  respect  thereof  against  the  owner  of 
such  goods  and  merchandise  ;  and  nothing 
in  the  act  contained  should  he  construed 
to  extend  to  or  protect  any  lien  or  pledge 
for  or  in  respect  of  any  antecedent  deht 
owing  from  any  agent  to  any  person  with 
or  to  whom  such  lien  or  pledge  should  he 
given,  nor  to  authorize  any  agent  intrusted 
as  aforesaid  in  deviating  from  any  express 
oiders  or  authority  received  from  the 
owner;  hut  that,  for  protecting  all  such 
bond  fide  loans,  advances,  and  exchanges 
(though  made  with  notice  of  such  agent 
not  heing  the  owner,  hut  without  any  no- 
tice of  the  agent's  acting  without  authority) 
and  to  no  other  purpose,  such  contract, 
&c.  should  he  hinding  on  the  owner,  and 
those  interested  in  the  goods. 

Martini  v.  Coles,  I  M.  &  S.  140. 

Evans  v.  Truman,  2  B.  &  Ad.  886. 

Mason  v.  lAckbarrow,  1  H.  Black.  362. 

Blain  v.  Agar,  1  Sim.  37  ;  s.  c.  5  Law 
J.  Rep.  Chanc.  1. 

Mr.  Malins  and  Mr,  C.  Hall  appeared 
for  Messrs.  Brownrigg  8c  Co. 

Mr,  James  Parker,  Mr,  Roll  and  Mr, 
Goidsmid  appeared  for  Messrs.  CoUett  & 
Co.,  and  a  large  mass  of  evidence  was  read 
to  shew  that  Messrs.  Collett  &  Co.  had 
acted  bond  fide,  and  in  perfect  ignorance  of 
the  want  of  authority  to  pledge,  or  of  the 
actual  ownership  of  the  pearls. 

Mr.  Bethell  was  heard  in  reply. 

Lord  Cranworth,  V.C, — I  feel  myself 
irarranted  in  giving  my  judgment  imme- 
diately upon  this  case,  although  it  is  an 
important  one,  hecause,  as  a  good  many 


days  have  elapsed  since  the  matter  was 
first  considered,  I  have  had  the  oppor- 
tunity of  turning  it  in  my  mind,  and  I 
confess  I  arrive  at  the  conclusion  without 
any  douht  upon  the  subject.  In  my 
opinion  the  plaintiff  wholly  fails  to  make 
out  any  title  to  relief  whatever.  I  should 
quite  go  along  with  the  view  that  has  heen 
pressed  upon  the  Court  for  the  plaintiff,  if 
I  adopted  that  which  is  the  main  founda- 
tion on  which  the  argument  rests,  namely, 
that  there  is  any  inconsistency  in  the  fact 
of  goods  heing  deposited  with  a  factor  for 
sale,  and  his  having  authority  to  pledge ; 
I  see  no  such  inconsistency.  I  think  that 
there  was  prohably  that  which  would  have 
satisfied  me  that  there  was  notice  hefore  the 
hill  for  2,000/.  was  accepted,  that  the  goods 
were  in  the  hands  of  Messrs.  Brownrigg  & 
Co.  for  sale  ;  I  do  not  make  up  my  mind 
upon  that,  because  it  does  not  appear  to 
me  to  be  very  important.  I  think  that 
whether  there  was  notice  or  not  before  the 
first  transaction,  there  certainly  was  before 
the  subsequent  transactions.  And  one  part 
of  the  opinion  I  had  formed  I  confess  the 
plaintiff's  counsel  has  a  good  deal  shaken 
me  about,  namely,  whether  it  would  neces- 
sarily follow  that  if  the  transaction  was 
sustainable  as  to  the  2,000/.,  it  was  also 
sustainable  as  to  the  1,680/.  I  give  no 
opinion  upon  that  subject,  for  this  reason : 
it  appears  to  me  that  there  was  no  notice 
whatever  that  could  by  reasonable  intend- 
ment lead  Messrs.  Collett  &  Co.  to  suppose 
that  Brownrigg  &  Co.  had  not  authority  to 
pledge  before  they  accepted  the  bill  for 
2,000/.,  or  either  of  the  bills  for  1,680/. 
There  certainly,  as  to  the  two  last,  was  dis- 
tinct notice  that  they  were  agents  for  sale, 
hut  in  my  opinion  that  does  not  give  them 
anything  like  notice  that  they  had  not 
authority  to  pledge ;  and  I  come  to  that 
conclusion  for  this  reason — I  believe  that 
I  should  be  putting  upon  this  act  a  con- 
clusion totally  different  from  that  which 
the  legislature  intended,  if  I  were  to  hold 
that  it  meant  to  deal  with  two  classes  of 
deposits  by  the  owners  of  goods  with  factors 
in  London  or  other  places ;  namely,  one 
an  authority  to  sell,  and  another  an  autho- 
rity to  pledge.  I  believe  that  it  is  a  very 
rare  transaction  indeed  to  consign  goods 
to  a  party  merely  that  they  may  pledge 
them ;  it  is  not  the  course  of  dealing  at  all. 
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What  was  in  the  habit  of  taking  place  was 
this :  goods  were  consigned  to  factors  for 
sale,  the  factors  then  became  largely  in 
advance  to  the  owners  of  the  goods,  and 
before  the  act  authorized  it  they  used  to 
recoup  themselves  as  well  as  they  could  by 
pledging.  These  were  not  valid  trans- 
actions ;  there  was  no  authority  by  law  to 
do  so.  To  meet  that  case  this  statute  was 
passed,  and  in  my  opinion,  when  the  act 
speaks  of  the  ordinary  practice,  what  is 
meant  is  the  ordinary  practice  of  parties 
having  goods  for  sale  raising  money  upon 
them  by  deposits.  The  act  says,  "  whereas 
advances  on  the  security  of  goods  and  mer- 
chandise have  become  an  usual  and  ordi- 
nary course  of  business,  and  it  is  expedient 
and  necessary  that  reasonable  and  safer 
facilities  should  be  afforded  thereto,  and 
that  the  same  protection  and  validity  should 
be  extended  to  bond  fide  advances  upon 
goods  and  merchandise  as  by  the  said  re- 
cited act  is  given  to  sales,  and  that  owners 
intrusting  agents  with  the  possession  of 
goods  should  be  bound  by  a  contract  of 
pledge  for  any  advances  bond  fide  made 
on  the  security  thereof — then  these  enact- 
ments are  made. 

Now  the  transaction  that  gives  rise  to 
the  present  suit  is  this.  The  plaintiff  con- 
signs to  Brownrigg  &  Co.  a  shipment  of 
pearls  ;  the  moment  he  consigns  them,  he 
draws  for  2,4002., — and  I  say  the  moment, 
because  it  is  quite  clear  that  bills  to  that 
amount  had  been  accepted  before  the 
2,0002.  was  accepted  by  Collett  &  Co. ;  it 
is  so  stated.  Therefore  the  position  of 
Brownrigg  &  Co.  was  this :  they  had  in 
their  hands  pearls  to  be  sold  for  Navul- 
shaw ;  they  had  rendered  themselves  liable 
to  the  amount  of  2,4002.  supposed  to  be 
something  within  what  would  be  produced 
by  the  sale  of  pearls  ;  in  this  state  of 
things  they,  not  being  themselves  parties 
to  sell  the  pearls,  send  them  in  due  and 
regular  course  of  business  to  Messrs.  Col- 
lett &  Co.  that  they  might  do  what  was 
regular,  and  thereupon  Messrs.  Collett  8c 
Co.  having  got  them,  make  the  advances. 
Now,  in  my  opinion  (and  if  I  am  wrong  in 
that,  I  am  quite  wrong  throughout),  that  is 
the  very  case  which  this  statute  was  meant 
to  meet.  The  party  had  rendered  himself 
liable, — ^it  is  true  that  he  had  not  paid  it, 
and  it  turned  out  afterwards  that  he  became 


insolvent,  and  therefore  never  did  pay  this 
2,400/.,-^but  he  had  rendered  himself  liable 
for  that  sum ;  therefore,  putting  the  goods 
into  the  hands  of  the  party  who  is  to  sell 
and  receive  the  proceeds,  he  gets  what  is, 
in  fact,  an  advance  to  him  on  account  of 
these  goods.  In  my  opinion  that  was  the 
precise  case  which  Uie  statute  was  meant 
to  meet ;  therefore  if  I  am  right  in  that 
view  of  the  case  there  is  nothing  of  nuda 
fides  in  it;  there  is  notice  that  the  party 
held  these  goods  for  sale,  that  is,  notice 
that  he  was  a  factor ;  every  factor  holds 
them  for  sale,  at  least,  in  ninety-nine  cases 
out  of  a  hundred.  Goods  put  into  the  hands 
of  factors  are  put  into  their  hands  for  the 
purpose  of  side,  not  for  the  purpose  of 
raising  money  by  way  of  pledge  or  deposit. 
He  knows  they  are  to  be  sold,  and  the 
party  who  puts  them  into  his  hands  raises 
money  upon  them,  which  I  conceive  to  be 
a  raising  of  money  protected  by  this  statute ; 
consequently  there  was  nothing  like  fraud 
or  mala  fides  in  the  transaction  from  the 
beginning  to  the  end.  I  have  already 
stated  that  I  am  inclined  to  think  there 
was  sufficient  notice  to  fix  Messrs.  Collett 
&  Co.  before  they  accepted  the  2,000/* 
bill,  with  the  knowledge  that  these  were 
pearls  of  a  merchant  in  India  to  be  sold. 
It  is  true  that  it  was  not  stated  they  were 
the  same,  but  there  was  quite  enough  to 
put  them  upon  inquiry ;  therefore  tI  the 
plaintiff's  case  depended  on  whether  Messrs. 
Collett  &  Co.  knew  the  goods  were  in 
the  hands  of  Brownrigg  8c  Co.  for  sale, 
I  think  the  original  vice  would  taint  the 
whole  transaction ;  but  as  I  think  there 
was  no  vice  in  it,  it  does  not  appear  to  me 
that  I  need  go  into  the.  question  of  what  is 
the  effect  upon  the  other  'bills;  because 
there  is  no  doubt  that  afterwards,  before 
the  other  bills  were  accepted,  there  was 
notice.  As  I  am  of  opinion  there  was  no 
malafide$,  that  inquiry,  therefore,  becomes 
unimportant. 

That  being  so,  the  only  other  ques- 
tion is,  whether  there  is  a  case  for  an 
account.  What  was  argued  was  that  there 
was  a  case  for  an  account  independent  of 
this  transaction,  for  that  Messrs.  Brown- 
ngg  8c  Co.  either  alone  or  with  Messrs. 
Collett  8c  Co.  were  agents ;  and  that  this 
Court  gives  relief  in  tbe  suit  of  a  principal 
against  his  agent.     If  there  had  been  any- 
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thing  ci  firaud  that  certainly  would  have 
been  so ;  but,  although  it  is  said  that  this 
Court  gives  relief  where  a  principal  is  pro- 
ceeding against  his  agent,  I  think,  upon 
all  the  authorities, — I  do  not  mean  merely 
the  one  or  two  handed  up  to  me,  but  the 
text  books  and  many  otiier  authorities  if 
one  were  to  search  the  books, — that  that 
proposition  must  depend  upon  this,  that  it 
is  a  question  not  capable  of  being  conve« 
niently  inquired  into  in  a  court  of  law. 
But  this  is  really  only  one  single  trans- 
sction.  Mr.  Navulshaw  sends  a  box  of 
pesrls  or  two  boxes  of  pearls  to  Brownrigg 
ft  Co.  to  sell  them.  '  They  have  sold  them, 
snd  there  is  nothing  in  the  evidence  to 
skew  they  have  not  sold  them  fairly.  Pro- 
hably  they  were  to  sell,  either  by  public 
suction  or  private  sale,  as  they  thought 
best.  They  were  put  up  to  public  auction, 
sad  only  a  portion  of  them  were  sold. 
Afterwards  they  did  their  best  with  the 
rest,  and  realized  all  that  it  was  possible 
to  realise.  Therefore  it  is  money  had  and 
received  by  them  to  the  use  of  Navulshaw, 
sad  may  be  recovered  in  an  action  at  law. 
Upon  that  ground  also  I  think  that  the 
bill  fiiils;  and  the  consequence  is,  that 
the  bill  as  against  both  sets  of  defendants 
must  be  dismissed,  with  costs. 

Mr.  BeiheU  then  submitted,  on  the 
question  of  costs,  that  there  had  been 
separate  answers  put  in  by  every  member 
of  the  firm  of  Brownrigg  &  Co.,  and  there 
were  several  of  them  in  partnership  to- 
gether. 

Jtf  r.  HdU  said,  the  plaintiff  had  been 
applied  to,  to  waive  the  oath  of  the  messen- 
ger, which  he  would  not  do,  and  it  there- 
fore became  necessary  to  put  in  separate 
answers  in  consequence  of  the  parties 
living  in  different  parts  of  the  country, 
one  Uving  in  Devonshire,  one  in  Scotland, 
and  one  in  Liverpool. 

Lord  Cranworth,  V.  C. —  These  are 
most  disagreeable  questions  to  deal  with. 
Undoubtedly,  where  parties  put  in  three  an- 
swers where  one  would  suffice,  it  looks  very 
like  incurring  unnecessary  expense,  unless 
there  is  something  to  justify  it.  Ail  I  can 
do  is  to  dismiss  the  bill,  with  costs ;  and 
with  r^;ard  to  the  costs  of  the  defendants 
who  have  put  in  separate  answers,  let  the 


taxing  Master  inquire  whether  it  was  neces- 
sary that  there  should  have  been  more  than 
one  answer,  and  he  will  deal  with  the  case 
accordingly. 


Ln.  Cranworth, 

V.C. 

1851. 

June  7,  26. 


PRESTON  V.  THE  LIVER- 
POOL, MANCHESTER, 
AND  NBWCA8TLE-UP- 
ON  TYNS  JUNCTION 
RAILWAY  COMPANY. 


Railway  Company — Specific  Performance 
of  AgreemenP^ReMentai  Injury, 

T%e  plaintiff  agreed  with  a  railway  earn" 
pany  thatf  on  the  following  eonditionSf  he 
would  assent  to  the  railway  being  made 
through  his  property : — thai  if  the  company 
should  obtain  their  act  they  should  pay  him 
1,000/. /or  all  lands  required  for  making  the 
railway f  and  the  further  sum  of  4,000/.  for 
residental  h^ry  to  the  estate  and  hali  of 
the  plaintiff.  The  company  amalgamated 
with  another  company^  who  formed  the  raiU 
way  in  another  direction  and  did  not  pass 
through  the  plaintiffs  property: — Heldf 
upon  demurrer  to  a  bill  for  specific  perform* 
ance  of  the  agreement^  that  there  was  sufi- 
dent  evidence  to  shew  that  the  defendants 
represented  the  persons  who  originally  con* 
traeted  with  the  plaintiffs  and  although  no 
land  was  taken  in  pursuance  of  the  agree* 
ment,  the  defendants  were  bound  to  pay  the 
4,000/.  which  must  be  considered  as  agreed 
to  be-  paid  for  the  plaintiffs  assent  to  the 
undertaking. 

This  bill  was  filed  by  Mr.  Cooper  Pres- 
ton, of  Flashy  Hall,  in  Yorkshire,  against 
the  above  company  for  specific  perform- 
ance of  an  agreement,  dated  in  February 
1846,  which  was  to  the  following  effect : 
"  It  is  agreed  that,  on  the  following  condi- 
tions, the  said  Cooper  Preston  will  and  does 
assent  to  the  railway  being  made  through 
his  property  at  Flashy,  as  laid  down  in  ti^e 
deposited  plans  of  the  company :  first,  that 
in  case  the  company  shall  in  this  or  any 
subsequent  session  obtain  an  act  of  incor- 
poration, the  said  company  shall  pay  to 
the  said  Cooper  Preston,  his  heirs  and 
assigns,  the  sum  of  1,000/.  for  all  lands  re- 
qui^  by  the  company  for  the  due  making 
of  the  railway,  and  the  further  sum  of 
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4,000/.  for  residental  injury  to  the  estate 
and  hall  of  the  said  Cooper  Preston."     It 
was  also  agreed  that  the  charges  of  the 
plaintiff's  solicitor  should  be  paid,  and  the 
sum  of  25/.  for  his  personal  expenses.     It 
appeared  that  when  the   agreement  was 
entered  into  there  were  two  companies  pro- 
posing to  make  the  line  in  contemplation, 
and  the  company  with  which  the  plaintiff 
contracted,  which  was   entitled  the  Lan- 
cashire   and    North    Yorkshire    Railway 
Company,    represented    by   two    persons 
named   Harper  and  Yates,  amalgamated 
with  another  set  of  persons,  by  whom  the 
undertaking  was   eventually  carried  out, 
the  latter  persons  taking  upon  themselves 
the  whole  of  the  liabilities  entered  into  by 
both  parties.     It  also  appeared  that  the 
company  had  given  the  plaintiff  the  usual 
notice  of  their  intention  to  enter  upon  his 
land  and  take  surveys  and  levels,  and  that 
they  had  entered  in  pursuance  of  the  notice 
and  staked  out  the  land  according  to  the 
agreement.     This  company  obtained  their 
act,  but  having  subsequently  become  amal- 
gamated with  the  company  under  whose 
name  they  were  now  sued,  the  line  origi- 
nally intended  to  be  taken  was  given  up 
and  another  adopted,  so  that  they  had  not 
occasion  to  pass  through  or  take  any  por- 
tion of  the  plaintiff's  land,  and  therefore 
refused  to  pay  the  4,000/.  mentioned  in 
the  agreement  or  to  perform  it  in  any  way. 
The  plaintiff  then  filed  his  bill  stating  the 
above  facts,  and  more  particularly  com- 
munications with  him  and  his  solicitor  on 
the  part  of   the  company,  whereby  the 
agreement   in   question    was    clearly    re- 
cognized  and   referred   to,  and   charging 
that  it  was  binding  upon  them  and  ought 
to  be  performed ;   that  the  withdrawal  of 
his  opposition   to   the  bill  was  obtained 
upon  the  faith  of  the  performance  of  the 
agreement,  the  failure  of  which  would  be  a 
fi^ud  upon  him.     That  the  railway  was 
in  progress,  and  that  the  company  had  ob- 
tained an  extension  of  time  for  compulsory 
purchases,   which   had  not    yet    expired. 
The  bill  then  prayed  a  declaration  that  the 
agreement  might  be  declared  binding  upon 
the  company,  and  that  they  might  be  de- 
creed to  pay  the  sums  of  1,000/.  and  4,000/. 
therein  agreed  to  be  paid,  and  the  expenses 
of  the  plaintiff's  solicitor,  and  to  enter  into 
possession  of  the  land. 


The  case  came  on  upon  a  demurrer  for 
want  of  equity  put  in  by  the  railway  com- 
pany. 

Mr.  Bethell  and  Mr,  Humphreys^  in 
support  of  the  demuirer,  contended,  that 
the  company  was  not  bound  to  fulfil  the 
agreement.  The  persons  with  whom  the 
plaintiff  contracted  failed  to  obtain  their 
act  of  parliament,  and  the  undertaking  was 
carried  out  by  another  set  of  persons.  The 
line  did  not  pass  through  the  plaintiff's 
land,  and  therefore  no  damage  was  done 
to  him  or  his  property,  and  Uie  company 
could  not  be  compelled  to  pay  him  com- 
pensation for  an  injury  which  he  had  not 
suffered,  nor  for  land  which  was  not  re- 
quired. It  was  true  that  notice  had  been 
served  upon  the  plaintiff  of  the  intention 
of  the  company  to  enter  upon  his  land, 
but  this  was  merely  the  usual  entry  for 
surveying  and  taking  levels — 

Columbine  y,  Chichester ^  2  Ph.  27;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  408. 
Edwards  v.  the  Grand  Junction  RaUwa/^ 

Company i  1  Myl.  &  Cr.  650  ;   s.  c« 

6  Law  J.  Rep.  (n.s.)  Chanc.  47* 
Stanley  v.   the    Chester  and  Birhen^ 

head  Railway  Company^  9  Sim.  264 ; 

s.  c.  3  Myl.  &  Cr.  778. 
Simpson  v.  Lord  Hotoden^  3  Myl.  ft 

Cr.  97 ;   s.  c.  6  Law  J.  Rep.  (n.s.) 

Chanc.  315. 

The  Solicitor  General,  Mr,  Southyate  and 
Mr.  Preston,  for  the  plaintiff,  contended, 
that  the  company  ought  to  pay  the  4,0001. 
mentioned  in  the  agreement,  whether  they 
took  the  land  or  not,  that  sum  being  partly 
intended  to  secure  the  plaintiff's  assent  to 
the  act  of  parliament  which  the  promoters 
of  the  undertaking  were  seeking  to  obtain. 
The  present  company  represented  those  who 
contracted  with  the  plaintiff  to  all  intents 
and  purposes,  and  were  as  much  bound  as 
the  actual  parties  to  that  agreement  them- 
selves. 

Lord  Cran worth,  V.C. — This  was  a 
bill  filed  to  enforce,  against  the  defendants, 
the  Liverpool,  Manchester  and  Newcastle- 
upon-Tyne  Junction  Railway  Company, 
an  agreement,  dated  the  5th  of  February 
1846,  between  the  plaintiff  and  two  gentle- 
men named  Harper  and  Yates.     It  appears 
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by  the  bill,  that  in  1845  Harper  and  Tates 
and  othen  projected  a  railway  to  be  called 
the  Lancashire  and  North  Yorkshire  Rail- 
way,  and  required  lands  of  the  plaintiff, 
and  that  line  was  intended  to  pass  near 
his  reddence  of  Flasby  Hall.  In  1846 
they  introduced  a  bUl  into  parliament  to 
make  this  railway  and  the  plaintiff  pre- 
pazed  to  oppose  it,  and  in  order  to  avert 
the  plaintifTs  opposition,  the  agreement  in 
question  was  entered  into.  In  the  same 
sesdon  certain  other  x>erson8  introduced  a 
bill  into  parliament  for  a  rival  line,  to  be 
called  the  Liverpool,  Manchester  and  New- 
castle Junction,  and  a  third  set  of  proprie- 
tors introduced  another  bill  for  another 
rival  line,  to  be  called  the  Northumberland 
and  Lancashire  Junction  Railway  Com- 
pany, but  nothing  turns  upon  that  third 
line.  The  first  two  sets  of  projectors 
agreed  to  unite  and  form  a  line,  to  follow 
the  line,  so  far  as  the  plaintiff  is  concerned,  of 
the  Lancashire  and  North  Yorkshire  Rail- 
way, and  they  expressly  agreed  to  adopt 
the  contract  of  the  5th  of  February  1846, 
on  the  faith  of  which  the  plaintiff  withdrew 
his  opposition.  All  this  appears  on  the 
bilL  On  the  26th  of  June  1846  the  act 
passed,  for  incorporating  the  company  by 
the  name  of  the  Liverpool,  Manchester 
and  Newcastle-upon-Tyne  Junction  Rail- 
way Company.  The  books  deposited  with 
the  clerk  of  the  peace  and  referred  to  in 
the  act  enumerate  several  fields  of  the 
plaintiff's  through  which  the  line  was  to 
pass.  The  defendants,  after  the  passing, 
set  out  the  line  over  the  plaintiff's  lands, 
and  gave  notice  that  they  should  require 
the  same ;  but  they  have  never  taken  pos- 
session thereof,  though  the  plaintiff  has 
always  been  ready  to  give  up  the  same. 
The  object  of  the  present  bill  is  to  enforce 
performance  of  the  agreement  and  to  obtain 
payment  of  the  1,000^.  and  4,000^.  The 
plaintiff  says  that  the  contract  of  Harper 
and  Yates  is  binding  in  equity  on  the 
defendants.  The  doctrine  of  the  Court  is 
that  where  projectors  of  a  company  enter 
into  contracts  on  behalf  of  a  body  not 
then  existing  but  afterwards  called  into 
being,  if  so  coming  into  existence  they 
take  tlie  benefit  of  that  contract,  they  can- 
not do  80  without  performing  that  part  of 
it  which  such  projectors  undertook  to  per- 
form, that  is,  the  Court  treats  such  pro- 


jectors as  agents  of  the  company  so  after- 
wards called  into  existence.  The  plaintiff 
says  that  according  to  this  doctrine,  the 
agreement  is  binding  on  the  defendants. 
The  defendants  object  on  two  grounds : 
first,  that  they  are  not  the  parties  for 
whom  Harper  and  Yates  were  acting ;  and 
secondly,  that  they  did  not  take  the  bene- 
fit of  the  contract. 

First,  I  think  the  defendants  clearly 
are  the  parties,  within  the  principle  of 
the  rule  of  equity,  on  whose  behalf 
Harper  and  Yates  must  be  taken  to  have 
made  the  contract.  It  is  true  it  was 
originally  made  on  behalf  of  a  different 
body,  but  the  promoters  of  the  two  rival  lines 
afterwards  coalesced  and  agreed  to  concur 
in  obtaining  an  act  for  a  line  which  should 
iEuiopt  that  part  of  the  line  which  traversed 
the  plaintiff's  land,  and  for  that  purpose 
adopt  {inter  alia)  the  contract  of  Harper  and 
Yates,  and  the  plaintiff  on  the  faith  of  that 
withdrew  his  opposition,  and  I  think  this 
puts  matters  in  exactly  the  same  position 
as  if  the  contract  had  been  between  the 
plaintiff  of  the  one  part  and  Harper  and 
Yates  as  agents  for  the  company  which  was 
afterwards  amalgamated,  that  is,  the  defen- 
dants, of  the  other  part.  The  same  persons 
who  agreed  with  him  as  projectors  ob- 
tained the  act ;  it  is  true  others  concurred 
with  them,  and  the  name  of  the  company 
was  changed,  but  as  far  as  the  plaintiff  was 
concerned  that  made  no  difference;  and 
then  the  united  projectors  adopted  the  ori- 
ginal contract.  I  tlunk  this  clearly  entitled 
the  plaintiff  to  look  to  the  defendants  as 
the  parties  liable  to  him.  The  case  of 
Stanley  v.  the  Chester  and  Birkenhead 
Railway  Company  is  directly  in  point,  if 
authority  is  necessary. 

The  real  difficulty  is  on  the  second 
point,  whether  the  defendants  have  taken 
the  benefit  of  the  contract.  This  de- 
pends upon  its  construction.  If  the 
meaning  of  the  contract  is,  that  in  con- 
sideration of  the  plaintiff  assenting  to  the 
bill,  the  defendants,  on  obtaining  their  act, 
were  to  pay  him  1,000/.  and  4,000/., 
they  have  had  the  benefit  of  the  contract, 
for  they  have  bought  off  the  plaintiff's 
opposition.  If  the  meaning  is,  that  in 
case  the  defendants  should  obtain  their  act, 
and  also  require  the  plaintiff's  land,  the 
plaintiff  should  sell  to  them  what  they 
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might  lequire  at  the  price  and  on  the  terms 
stipulated  in  the  contract,  ihen  the  defen- 
dants have  not  the  benefit  of  the  contract, 
for  they  have  taken  no  lands.  But  I  think 
that  this  is  not  the  meaning.  It  could 
hardly  be  that  if  the  company  took  any- 
thing, however  small,  they  were  to  pay 
5,0001. ;  they  were  to  pay  SfiOOl,  as  the 
consideration  for  what  they  took,  otherwise 
nothing:  whereas  there  is  no  inconsistency 
in  supposing  that  the  defendants  agreed  to 
pay  &e  5,000^.  in  case  the  act  passed,  in 
consideration  of  the  plaintiff's  consent, 
and  as  the  priee  of  the  land  required.  The 
language,  it  is  true,  is  not  precisely  the 
same  as  in  the  late  case  of  Bland  v.  Crowley 
(1),  in  the  Exchequer,  but  in  substance  it, 
means  the  consideration  to  be  in  part  the 
consent  of  the  landholder  to  the  passing  of 
the  act.  The  value  of  the  assent  could  not 
be  nicely  calculated.  There  was,  there- 
fore nothing  anomalous  in  fixing  a  sum, 
including  matter  of  lesser  moment,  namely, 
the  price  of  the  land  through  which  the 
railway  was  to  pass,  whether  for  that  pur- 
pose more  or  less  might  be  required.  But 
it  could  hardly  have  been  intended  that, 
without  reference  to  the  advantage  of 
obtaining  the  plaintiff's  assent  to  the  bill, 
the  company  should  before  they  got  their 
act  have  stipulated  to  pay  5,000/.  for  any 
portion  of  the  plaintiff's  land,  whether  the 
quantity  was  small  or  to  the  whole  extent 
on  the  map  ;  but  if^  instead  of  taking  any 
of  his  land  they  i^ould  just  go  on  the 
boundary  and  create  just  as  much  annoy- 
ance to  him,  they  should  pay  nothing. 
This  could  not,  I  think,  have  been  in- 
tended. The  contract,  therefore,  must  be 
read  as  a  contract  to  pay  1,000/.  and 
4,000/.  as  the  price  of  the  plaintiff's  assent 
and  of  so  much  of  his  land  as  should  be  re- 
quired for  the  time,  including  compensa- 
tion for  what  is  called  residental  injury. 
It  follows,  therefore,  that  the  demurrer 
must  be  overruled.  The  defendants  are 
bound  by  the  contract  of  Harper  and 
Yates,  and  have  in  part  had  the  benefit 
of  it. 

But  the  question  on  the  contract  is  a 
mere  legal  one,  and  therefore  I  shall  not 
overrule  the  demuner  without  giving  the 
defendants  the  opportunity,  if  they  wish  it, 

(1)  20  Law  J.  Rep.  (N.t.)  Exeh.  218. 


of  taking  the  opinion  of  a  court  of  law. 
If  I  am  right  in  my  construction  of  the 
contract,  the  plaintiff  has  a  present  right  of 
action  against  Harper  and  Yates.  I  do  not 
mean  that  an  action  should  be  brought, 
but  that  a  case  should  be  stated,  tiie  ques- 
tion being,  whether,  the  act  having  passed, 
and  the  defendants  having  done  the  acts 
stated  in  the  bill,  the  plaintiff  has  any 
present  right  of  action  against  Harper  and 
Yates.  On  this  view  of  the  contract,  I 
am  not  obliged  to  decide  on  the  question 
of  the  solicitor's  biU,  for  there  is  no  aver- 
ment of  the  account,  delivery,  or  refusal 
to  pay:  this  was  essentiaL  The  statute 
requires  the  delivery  of  a  signed  bill ;  but  it 
would  be  oppressive  to  hold  parties  liable 
to  pay  costs,  a  bill  for  which  has  not  been 
delivered. 

It  was  then  agreed  that  a  case  should  be 
taken  to  the  Court  of  Queen's  Bench,  and 
his  Lordship's  order  for  overruling  the 
demurrer  was  suspended  until  the  decision 
at  law  should  be  known. 


M.R.      ■) 
Nov.  8, 10.  S 


CREASOR  9.  ROBINSON. 


Administrator  de  son  tort — Assets-^ 
Debt — Intestate  Debtor — Personal  Repre^ 
sentative — Party. 

The  widow  of  a  deceased  debtor^  withoui 
taking  out  letters  of  administration^  got  m  all 
ike  assets  of  her  husband  and  compounded 
with  his  creditors.  Upon  a  claim  by  a  cre^ 
ditor  to  obtain  payment  of  a  debt  due  to  him 
in  fully'— 'Held,  that  a  legal  personal  repre^ 
sentative  of  the  intestate  ought  to  be  made 
a  party,  and  leave  was  given  to  amend. 

This  was  a  claim  by  William  Creasor 
against  Mary  the  widow  of  John  Robinson 
to  obtain  pa3rment  of  principal  and  interest 
upon  a  debt  of  31/.  2«.  and  9/.  I6s.  for 
costs  of  an  action. 

John  Robinson,  saddler,  died  intestate  in 
August  1 849,  indebted.  His  widow,  without 
takmg  out  letters  of  administration  to  her 
husband,  called  his  creditors  together,  and 
with  their  approbation  got  in  the  whole 
of  her  husband's  estate  'with  the  exception 
of  a  few  small  stuns  al^^  applied  the  pro- 


Vou  XXI.] 


MICHAELMAS  1861  to  MICHAELMAS  1852. 


65 


ceeds  towards  the  satisfaction  of  his  dehts. 
William  Creasor  was  a  creditor  of  the  de- 
ceased upon  a  hill  of  exchange  dated 
tbe  22nd  of  May  1849,  for  20/.  14f.  6d., 
and  he  was  also  a  creditor  for  a  further 
sum  of  10{.  7s.  6d,  for  goods  sold  and 
delivered,  making  together  the  S\L  2s.  for 
which  he  brought  an  action  against  the 
defendant  Mary  Robinson,  who  pleaded 
j^ne  administravit ;  but  without  joining 
issue  William  Creasor  signed  judgment 
against  Mary  Robinson  in  respect  of  assets 
of  her  husband  qnando  acciderint  as  to  the 
rest  of  the  declaration  ;  and  he  then  filed 
this  claim. 

Mr.  Osier,  for  Mary  Robinson,  objected 
that  the  proceeding  was  imperfect  as  there 
was  no  personal  representative  of  John 
Robinson  before  the  Court. 

Mr»  MarHtukUe,  for  the  plaintiff,  con- 
tended that  this  claim  was  filed  against 
an  administratrix  de  son  tort.  She  ad- 
mitted having  got  in  assets,  and  having 
placed  herself  in  an  accountable  position, 
she  could  not  now  object  to  the  re- 
sponsibility of  the  character  she  had  as- 
sumed, and  insist  upon  the  legal  appoint- 
ment of  a  personal  representative.  She 
was  the  party  entitled  to  take  out  the  letters 
of  administration,  and  as  she  had  acted  as 
administratrix  and  received  and  disposed 
of  the  property  of  the  deceased,  she  was 
liable  to  account,  and  it  was  not  necessary 
to  bring  any  other  party  before  the  Court 
— Dan.  Chane.  Prac.  421,  1st  ed.  In 
Cleland  v.  Cleland  (1)  an  objection  was 
taken  for  want  of  parties  on  the  ground 
that  there  was  no  administrator  before  the 
Court,  but  it  was  overruled,  because  the 
widow  of  the  deceased,  who  was  the  person 
by  law  entitled  to  the  administration,  and 
who  had  possessed  herself  of  her  husband's 
personal  estate,  and  disposed  of  it,  was  a 
party,  though,  by  her  answer,  she  denied 
having  taken  out  administration,  which 
the  bill  alleged  she  had  done.  In  this 
case  the  plaintiff  asked  for  payment  out  of 
the  assets,  and  as  it  was  admitted  that 
assets  had  been  received,  the  defendant  was 
liable  to  account  for  the  money. 

The  Master  op  thb  Rolls. — I  am  not 
prepared  to  follow  the  case  of  Cleland  v. 

<1)  Prac.  Chanc.  64. 
Niw  SsRiss,  XXI.— Chavo. 


Cleland;  I  do  not  consider  it  the  practice; 
and  I  shall  decline  to  make  a  decree  in 
respect  of  the  assets  received  only  ;  I  will, 
however,  look  to  the  authorities, 

Nov,  10.— The  Master  of  the  Rolls. 
— 1  have  looked  at  the  cases,  but  I  do  not 
find  any  in  support  of  the  plaintiff's  claim 
except  the  one  cited,  and  upon  that  alone 
I  cannot  make  the  order  asked,  especially 
as  Tyler  v.  Bell  (2),  Humphreys  v.  //um- 
phreys  (3),  Madox  v.  Jackson  (4),  and  the 
general  stream  of  authorities  require  that 
a  personal  representative  should  be  before 
the  Court,  and  differ  from  that  cited.  The 
plaintiff,  however,  may  amend  the  claim— 
Eccles  V.  Cheyne  (5). 


M 

Nov 


.R.    > 


MULLOCK  V,  JENKINS. 


Benefit  Building  Societies — Purchaser — 
Agent — Real  Estate — Illegal  Contract — /n- 
vestment  of  Money^^urisdiction. 

The  trustees  of  a  benefit  building  society 
hating,  through  a  shareholder  as  their  agent, 
purchased  an  estate  out  of  the  funds  of  the 
society,  and  paid  a  sum  of  money  on  account 
of  the  deposit,  filed  tJ^^ir  bill  against  their 
agent,  who  had  himself  obtained  a  convey^ 
ance  of  the  estate,  which  he  refused  to  convey 
to  the  trustees  of  the  society,  to  compel  him 
to  convey  the  estate  to  them  upon  the  trusts 
and  for  the  purposes  of  the  society.  Upon 
a  demurrer  for  want  of  equity  and  for  want 
of  parties, — Held,  that  the  trustees  had 
power  to  institute  this  suit  to  obtain  a  con- 
veyance, though  the  purchase  which  had 
been  made  was  alleged  to  be  illegal  and 
contrary  to  the  act  of  parliament  and  the 
rules  of  the  society ;  and  that  a  suit  insti- 
tuted by  the  trustees  authorizing  the  pur- 
chase, on  behalf  of  themselves  and  all  the 
other  members  and  shareholders  of  the 
society,  was  sufficient;  that  it  was  not  ne- 
cessary to  bring  all  the  members  before 
the  Court  to  consent  to  the  purchase,  and 
that  the  jurisdiction  of  this  Court  was  not 

(2)  2  Myl.  &  Cr.  89,  109;  s.  c.  6  Law  J.  Rep. 
(N.B.)  Chanc  169. 

(3)  3  P.  Wms.  395. 

(4)  3  Atk.  406. 

(5)  20  Law  J.  Rep.  (n.9.)  Chanc.  681. 
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ousted  hy  the  appointment  of  a  separate 
jurisdiction  for  the  regulation  of  the  affairs 
of  these  societies. 

This  bill  was  filed  by  Richard  Mullock, 
Edward  Wills,  Edward  Thomas,  Philip 
Thomas  and  John  Richards,  trustees,  mem- 
bers and  shareholders  in  the  Newport 
District  Benefit  Building  Society,  on  be- 
half of  themselves  and  all  other  members 
and  shareholders  of  the  society,  to  obtain 
a  declaration,  that  an  estate,  purchased  in 
the  name  of  Ebenezer  Vaughan  Jenkins, 
was  the  property  of  the  Newport  District 
Benefit  Building  Society,  and  that  he  and 
his  mortgagee  might  convey  the  same  to 
the  plaintiffs,  as  trustees,  according  to  the 
rules  of  the  society;  and  that  he  might 
pay  off  the  mortgage  and  deliver  up  the 
deeds,  and  that  the  mortgage  might  be 
declared  void  against  the  society.  It  also 
asked  for  an  injunction  to  restrain  the 
defendant  from  disposing  of  or  incumber- 
ing the  estate  and  property,  or  parting 
with  the  title  deeds,  or  receiving  the  rents. 
It  also  asked  that  the  accounts  might  be 
taken  and  a  receiver  appointed. 

The  bill  stated  that  this  society  was 
formed  in  1850,  under  its  present  style, 
and  that  rules  for  regulating  the  society 
were  duly  framed,  certified  and  enrolled, 
pursuant  to  the  statute  in  that  behalf; 
and  that  such  rules  had  been  duly  printed 
and  circulated  amongst  the  members ;  and 
that  the  first  rule  stated  that  the  object  of 
the  society  was  to  enable  each  member  to 
receive  out  of  the  funds  of  the  society  the 
amount  or  value  of  his  share  or  shares 
therein  (each  share  not  to  exceed  the  sum 
of  50/.,)  to  erect  or  purchase  one  or  more 
dwelling-house  or  houses,  or  other  real  or 
leasehold  estate ;  to  be  secured  by  way  of 
mortgage  to  the  society,  until  the  amount 
or  value  of  his  share  or  shares  should  have 
been  fully  repaid  to  such  society,  with  the 
interest  thereon,  and  all  fines  and  other 
payments  incurred  in  respect  thereof. 
The  second  rule  provided  for  persons  be- 
coming members ;  and  the  third  rule  pro- 
vided that  the  society  should  be  governed 
by  a  committee,  consisting  of  a  president, 
vice-president,  five  trustees,  and  fifteen 
members ;  and  by  the  fourth  rule  that  the 
subscriptions  to  the  society  should  be  paid 
weekly.      Provision   was   also  made   for 


annual  and  other  meetings  of  the  society, 
and  for  the  weekly  and  other  payments  to 
be  made  by  members,  and  also  for  the 
payment  of  all  money  into  the  bank  in 
the  name  of  the  trustees  ;  and  that  shares 
in  the  society  should  be  allotted  to  members 
according  to  seniority  of  membership ;  and 
that  any  member,  by  giving  notice,  might 
take  the  whole  or  any  part  of  the  shares 
he  subscribed  for  in  one  allotment.  The 
ninth  rule  provided  that  any  member,  upon 
receiving  the  share  advanced,  should  exe- 
cute to  the  trustees  for  the  time  being  such 
mortgage  as  therein  mentioned ;  and  the 
same  rule  also  provided  that  all  monies  to 
be  received  and  retained  by  the  trustees, 
under  or  by  virtue  of  any  such  mortgage, 
were  to  be  immediately  placed  with  the 
society's  bankers,  to  its  account  and  for  its 
use.  The  eleventh  rule  provided  that  the 
trustees  and  committee  should  be  at  liberty, 
as  often  as  they  should  deem  it  advisable, 
to  apply  for  and  obtain  from  the  bankers 
or  other  persons,  at  such  rate  of  interest  as 
they  might  determine,  such  sums  of  money 
as  they  should  think  proper,  in  order  to 
advance  the  same  to  members.  The  twelfth 
rule  declared  that  on  the  death  of  a  member 
there  should  be  no  right  of  survivorship, 
and  the  shares  should  be  personal  estate. 
The  seventeenth  rule  provided  that  the 
trustees  should  be  intrusted  with  the  funds 
and  securities  belonging  to  the  society  ; 
that  the  banking  account  should  be  in  their 
names ;  and  all  money  received  should  be 
placed  to  their  account  with  the  West  of 
England  and  South  Wales  Banking  Com- 
pany, or  any  other  bankers  the  members 
or  committee  might  agree  to.  All  pro- 
ceedings, whether  civil  or  criminal,  were 
to  be  commenced,  prosecuted  and  defended 
by  and  in  their  names,  and  all  expenses, 
costs  and  charges,  and  damages  incurred 
were  to  be  home  and  paid  by  and  out  of 
the  funds  of  the  society.  The  rules  also 
contained  other  provisions  for  vesting  the 
property  of  the  society  in  the  trustees  for 
the  time  being.  They  also  contained 
provisions  for  referring  to  arbitration  any 
disputes  between  members  or  the  trustees 
or  committee. 

The  bill  then  stated  that  divers  persons, 
together  with  the  plaintiffs,  had  subscribed 
and  had  become  and  were  members  and 
shareholders  in  the  soC^^^Y » which  consisted 
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of  upwards  of  800  persons,  who  formed  a 
flactuating  body  and  were  too  numerous 
to  be  named  individually  as  parties  plain- 
tiffs or  defendants,  and  could  not  be  made 
parties  without  manifestly  preventing  the 
prosecution  of  the  suit. 

That  the  defendant  £.  V.  Jenkins  lately 
acted  as  one  of  the  vice-presidents,  and 
is  or  was  or  claimed  to  be  a  member  or 
shareholder  of  the  society.  That  the 
plaintiffs  were  the  trustees  of  the  society ; 
and  as  such  were  duly  authorized  to  com- 
mence and  prosecute  this  suit  on  behalf  of 
the  society. 

That  in  August  1850  an  estate,  called 
the  Maindee  estate,  in  the  neighbourhood 
of  Newport,  was  advertised  for  sale,  and 
as  it  was  considered  advantageous  to  the 
society,  it  was  resolved,  at  a  meeting  at 
which  the  defendant  was  present  and  pre- 
sided, that  he  should  be  deputed  to  pur- 
chase that  portion  of  the  estate  called  the 
Fair  Oak  estate  for  the  society,  to  which 
he  consented. 

On  the  28th  of  August  1850  the  defen- 
dant attended  the  sale,  as  the  agent  for  and 
on  behalf  of  the  society,  and  purchased  a 
certain  portion  of  the  estate,  being  lot  22, 
consisting  of  seventy-six  acres,  for  the 
sum  of  5,680^.,  exclusive  of  timber  of  the 
value  of  325/. 

On  the  30th  of  August  1850,  at  a  meet- 
ing of  the  committee,  the  defendant  re- 
ported to  the  meeting  that  he  had  purchased 
the  land  in  lot  22  for  the  society ;  and  for 
the  purpose  of  the  defendant  paying  a 
deposit,  in  part  of  the  purchase-money, 
according  to  the  conditions  of  sale,  a  sum 
of  600/.  10s.  was  paid  by  the  trustees  of 
the  society  to  the  defendant,  who  accord- 
ingly paid  the  deposit. 

That  proceedings  were  taken  to  appro- 
priate the  property  purchased  for  the  pur- 
poses of  the  society,  and  also  for  the  inves- 
tigation of  the  title  and  obtaining  the 
proper  conveyances  ;  and  that  they  were 
entered  on  the  minutes  and  signed  by  the 
defendant  £.  Y.  Jenkins ;  and  on  the 
5th  of  September  1850  the  report  of  the 
purchase  was  confirmed,  in  the  presence 
of  the  defendant,  at  a  general  committee  of 
the  society.  At  that  time  there  was  about 
4,000/.  belonging  to  the  society  in  the 
bankers'  hands,  applicable  to  the  payment 
of  the  purchase-money ;  and  arrangements 


had  been  made  to  obtain  a  loan  from  them 
of  about  2,000/.,  at  interest,  to  enable  the 
society  to  complete  the  purchase ;  but  it 
was  alleged  thatthe  defendant  E.V.Jenkins 
had,  without  any  authority,  procured  the 
land  purchased  to  be  conveyed  to  him,  and 
that  he  had  borrowed  a  large  sum  of  money 
from  some  person  not  a  member  of  the  so- 
ciety, and  had,  it  was  believed,  secured  the 
same  with  interest  by  way  of  equitable 
mortgage  and  deposit  of  the  title-deeds. 

The  bill  then  charged  that  the  person 
who  had  advanced  the  money  had  notice 
that  the  purchase  was  made  for  the  plain- 
tiffs, and  that  the  defendant  E.  V.  Jenkins 
had  expressly  at  times  dealt  with  the 
property  as  belonging  to  the  society  ;  but 
that  he  had  recently  attempted  to  set  on 
foot  a  rival  building  society  at  Newport, 
and  had  issued  a  printed  prospectus  or 
advertisement  of  such  proposed  society,  to 
which  a  note  was  appended,  stating  '*  that 
in  consequence  of  recent  disturbances  it 
was  anticipated  that  several  eligible  allot- 
ments on  the  Fair  Oak  estate  would  not 
be  purchased  or  taken  up  ;  it  was  there- 
fore intended  that  they  should  be  ballotted 
for  at  the  earliest  opportunity,  when  all 
members  not  interested  in  the  estate  and 
who  should  have  paid  up  to  that  time  might 
participate  in  the  ballot*' ;  that  this  was  at 
variance  with  the  rights  of  the  Newport 
District  Benefit  Building  Society  and  of 
the  plaintiffs  and  other  members. 

To  this  bill  the  defendant  put  in  a  general 
demurrer,  for  want  of  equity,  and  also  be- 
cause the  committee  and  the  several  share- 
holders other  than  the  defendant  and  the 
plaintiffs  were  not  made  parties. 

Mr.  Roupell  and  Mr.  Miller,  in  support 
of  the  demurrer. — Building  societies  can- 
not purchase  real  estate  either  for  invest- 
ment or  for  their  own  purposes ;  thoiigh  if 
real  estate  is  purchased  by  a  member,  the 
society  may  take  and  hold  it,  by  way  of 
mortgage,  as  a  security  for  money  advanced 
to  that  member  out .  of  the  funds  of  the 
society,  but  in  no  other  way  can  it  deal 
with  real  property.  Some  of  the  members 
had  thought  it  beneficial  to  the  society  to 
purchase  this  estate  with  a  view  to  deal  it 
out  in  lots  that  members  might  build; 
a  sub-committee,  and  not  a  committee,  of 
the  society  had  consequently  resolved  to 
appoint  the  defendant  their  agent  to  pur- 
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chase  the  estate.     A  committee  of  the  so- 
ciety met  after  the  sale,  and  to  them  the 
defendant  reported  the  purchase,  and  upon 
this  it  was  insisted  hy  the  plaintiffs  Uiat 
the  defendant  purchased  for  the  society  at 
large  ;  that  he  was  a  trustee  for  the  mem- 
hers,  and  that  he  holds  the  estate  for  them  : 
but  this  was  contrary  both  to  the  rules  of 
the  society  and  to  the  6  &  7  Will.  4.  c.  32^ 
under  which  it  was  founded.  This  act  con- 
tains no  powers  enabling  building  societies 
to   purchase   land  for  investment.      The 
money  they  were  empowered  to  raise  was 
to  be  advanced  as  money  to  be  repaid  by 
instalments,  the  property  of  the  individual 
member  being  mortgaged  to  secure  it ;  it 
cannot   be   said  that  land  was  advanced 
within  the  meaning  of  the  act.  The  society 
was  not  even  formed  with  any  apparent 
view  to  speculate  in  the  purchase  of  land 
to  be  transferred  in  lots  to  its  members :  it 
is  therefore  unnecessary  to  consider  that 
point.     The  purchase,  therefore,  of  land 
was  altogether  at  variance  with  the  objects 
of  the  society ;  and  were  it  not  so,  the 
governing    body  of    the    society   neither 
sanctioned  it,  nor  did  the  society  adopt  the 
purchase.     It  was  said  that  the  trustees 
advanced  money  to  pay  the  deposit,  and 
they,  and  not  the  governing  body  of  the 
society,  or  the  committee  and  members,  filed 
this  bill  to  obtain  the  benefit  of  a  purchase 
which  was  made  contrary  to  the  rules  of 
the  society  and  the  purpose  of  its  forma- 
tion.    But  if  the  purchase  did  fall  within 
the  objects  of  the  society,  every  member 
ought  to  be  before  the  Court,  that  he  might 
have  an  opportunity  of  stating  any  objec- 
tions he  might  have  both  to  the  purchase 
and  the  proceedings,  which  did  not  even 
originate  with   the  governing  body.      It 
might  be  said  that  the  defendant,  who  was 
a  member  of  the  society,  entered  into  a 
contract  to  purchase  for  the  society ;  but 
then,  as  it  was  illegal,  and  he  had  com- 
mitted a  breach  of  trust,  he  stopped.     The 
only  object  of  these  societies  was,  a  com- 
bination to  insure  small  loans  to  members, 
that  they  might  complete  the  purchase  of 
small  plots  of  land  or  houses,  the  purchase- 
money  for  which  was  to  be  secured  to  the 
society  by  mortgage ;  but  in  the  present 
case  members  were  necessitated  to  purchase 
the  land  however  disadvantageous  to  them ; 
they  were  left  no  option.     The  plaintiffs 


also  were  wrong  in  filing  this  bill;  they  had 
mistaken  their  jurisdiction,  and  ought, 
under  the  10  Geo.  4.  c.  26.  s.  27,  to  have 
applied  for  redress  to  a  Justice  of  the 
Peace.  It  was,  therefore,  most  material 
to  consider  whether  this  suit  was  for  the 
benefit  of  the  society,  as  it  would  lock  up 
the  whole  pf  its  funds. 

1  DanielVs  Ch.  Prac.  2nd  edit.  240. 

Bainbridge  v.  Burton,  2  Beav.  539. 

Evans  v.  Stokes^  1  Keen,  24 ;  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  145. 

Mr,  R,  Palmer,  Mr,  Rogers  and  Mr, 
Walford  appeared  in  support  of  the  bill, 
but  were  not  heard. 

The  Master  of  the  Rolls. — In  this 
case  the  trustees  of  a  building  society  have 
instituted  this  suit  on  behalf  of  themselves 
and  all  other  members,  except  this  single 
defendant,  and  he  had  been  appointed  their 
agent  to  purchase  an  estate  for  the  society. 
He  accordingly  purchased  the  estate,  and 
received  money  from  the  society  to  pay 
the  deposit.  If  the  trustees  were  competent 
to   authorize  the  defendant   to   purchase, 
they,  without  doubt,  were  competent  to  sue 
on  behalf  of  the  society,  as  in  any  ordinary 
suit  for  the  specific  performance  of  a  con- 
tract by  a  vendor,  where  the  Court  con- 
sidered that  parties,  having  power  to  pur- 
chase, sufficiently  represented  those  who 
were  beneficially  interested,  and  who  con- 
sequently need  not  be  parties.     But,  as- 
suming that  the  suit  was  properly  consti- 
tuted in  respect  of  parties,  could  relief  be 
given  in  this  state  of  the  record  ?   A  mem- 
ber and  vice-president  of  the  committee 
buys  the  estate,  and  acknowledges  he  has 
done  so  for  the  society,  and  that  he  has 
received  a  part  of  the  purchase-money,  and 
taken  the  conveyance  to  himself  for  his 
own  use,  and  then  refused  to  convey  to 
the  parties  for  whom    he  purchased.     I 
assume  the  facts  to  be  true  and  correctly 
stated;  the  transaction,  however,  has  been 
called  illegal,  and  it  is  said  that  there  was 
no  power  to  make  such  a  purchase;  but 
that  the  object  of  the  society  was  to  enable 
persons  having  land  to  build  houses,  or  to 
acquire  land,  or  means  to  borrow  money 
to  acquire  land  for  that  purpose :  such  was 
the  object  of  the  society  contemplated  both 
by  the  act  of  parliament  *^^^  ^y  ^^  rules 
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winch  had  been  framed.  But  assuming 
that  the  society  had  any  surplus  funds, 
was  there  anything  to  prevent  it  from  in« 
Testing  them  in  real  estate  ?  It  appears, 
thoogh  not  clearly  stated,  that  the  defen- 
dant was  present  at  the  time  when  the 
resolution  was  passed  deputing  him  to 
purchase  the  estate,  and  that  he  purchased 
accordingly,  yet  now  he  insists  upon  keep- 
ing both  estate  and  deposit-money,  which 
certainly  cannot  be  allowed.  It  differs 
from  those  cases  where  the  Court  will  not 
uphold  the  contract  on  the  ground  of  its 
heing  contrary  to  law ;  but  even  in  those 
cases,  for  instance  in  a  case  of  usury,  the 
Court  always  compels  the  party  to  do 
equity.  I  shall  express  no  opinion  upon 
what  the  result  may  be  ultimately  ;  but  it 
is  not  competent  for  the  defendant,  who, 
by  his  demurrer,  admits  the  facts  alleged, 
to  withhold  the  estate  from  the  plaindffs, 
or  to  hold  it  for  his  own  use. 

It  is  said  that  this  Court  has  not  juris- 
diction to  consider  this  question,  that  it 
belongs  to  the  Justices  of  the  Peace ;  but 
this  Court  has  interfered  where  a  particular 
jurisdiction  has  been  created,  and  it  must 
do  so  in  this  case,  unless,  which  is  not 
the  case,  the  jurisdiction  of  this  Court  is 
expressly  taken  away.  I  must,  therefore, 
overrule  this  demurrer. 


Turner,  V.C. 


Nov.  1 
Dec 


HEWITT  V.  LOOSEMORE. 


SoUcUor  and  Client — Constructive  Notice 
— Mortgage — Deposit  of  Title  Deeds  — 
Equitable  and  legal  Mortgages — Priority. 

Where  a  mortgagor ^  a  solicitor,  prepares 
the  mortgage  deed,  the  mortgagee  not  em- 
ploifing  another  solicitor,  the  mortgagor  will 
he  considered  to  he  the  solicitor  of  the  mort- 
gagee in  the  transaction  of  the  mortgage ;  hvi 
the  latter  wiU  not  therefore  be  deemed  to 
hate  notice  of  a  prior  deposit  of  the  title- 
deeds  by  the  mortgagor,  or  of  any  uncommu- 
nieaied  fact  which  it  was  the  interest  of  the 
mortgagor  to  conceal  from  the  mortgagee. 

Constructive  notice  is  knowledge  imputed 
by  the  Court  on  presumption,  too  strong  to  be 


rebutted,  that  the  knowledge  must  have  been 
communicated. 

A  legal  mortgagee  will  not  be  postponed  to 
a  prior  equitable  one,  on  the  ground  of  not 
having  got  in  the  title  deeds,  unless  there  has 
been  fraud  or  gross  or  wilful  negligence  on 
the  part  of  the  legal  mortgagee. 

Fraud  or  gross  or  wilful  negligence  will 
not  be  imputed  to  a  mortgagee  who  has  made 
bon&  fide  an  inquiry  for  the  title  deeds,  and 
a  reasonable  excuse  has  been  given  for  the 
non-delivery  of  them  to  him.  Secus,  if  he 
has  not  made  any  inquiry  after  the  deeds. 

This  was  a  suit  by  an  equitable  mort- 
gagee by  deposit  of  title  deeds  for  fore- 
closure, and  for  redemption  against  a  sub- 
sequent legal  mortgagee. 

In  1884  Robert  Loosemore,  a  solicitor, 
at  Tiverton,  deposited  the  lease  of  certain 
leasehold  property  with  the  plaintiff,  ac- 
companied by  a  memorandum  for  the  pur- 
pose of  securing  to  the  latter  the  repayment 
of  1 ,700/.  and  interest. 

By  indenture  of  the  17th  of  November 
1838,  Robert  Loosemore  assigned  the 
leaseholds  to  the  defendant  John  Loose- 
more,  a  farmer  in  the  neighbourhood  of 
Tiverton,  to  secure  to  him  the  repayment 
of  300/.  and  interest,  at  Al.  10s.  per  cent, 
per  annum.  The  mortgagor  prepared  the 
deed  of  assignment  at  his  own  expense, 
and  promised,  at  the  request  of  the  defen- 
dant, John  Loosemore  (who  did  not  employ 
any  solicitor  in  the  transaction)  to  deliver 
to  him  the  lease  of  the  mortgaged  property, 
but  excused  himself  from  time  to  time  for 
not  doing  so  upon  various  grounds,  and 
principally  upon  the  ground  of  being  busy 
when  applied  to  on  the  subject.  In  1842 
the  mortgagor  became  bankrupt,  and  the 
defendant  John  Loosemore  then  for  the  first 
time  ascertained  that  the  lease  had  been 
deposited,  previously  to  his  mortgage,  with 
the  plaintiff. 

The  bill  charged  inter  alia  that  the  defen- 
dant J.  Loosemore  had,  at  the  time  of  his 
assignment,  actual  notice  of  the  plaintiff's 
charge  and  the  deposit  of  the  lease  and 
memorandum ;  that  he  did  not  use  due 
caution  or  diligence  in  inquiring  for  the 
title  deeds ;  that  he  had  then  notice  that 
the  mortgagor  was  in  embarrassed  cir- 
cumstances, and  had  parted  with  his 
title  deeds ;    that  the  defendant  ought  to 
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have  required  the  production  and  inspec- 
tion of  the  lease ;  that  he  had  heen  guilty 
of  gross  negligence  and  want  of  caution, 
and  therefore  not  entitled  to  the  benefit  of 
his  assignment  as  against  the  plaintiff; 
that  the  mortgagor  was  the  solicitor  of  the 
defendant  in  the  transaction  of  the  mort- 
gage, and  that  the  latter  had  therefore 
constructive  notice  of  the  mortgagor's  pre- 
vious dealings  with  the  mortgaged  property 
as  if  he  had  had  actual  notice  of  the  plain- 
tiff's charge  and  the  deposit ;  and  that  the 
plaintiff,  if  not  entitled  to  priority,  was 
entitled  to  redeem  the  defendant.  The  bill 
also  prayed  for  a  receiver. 

The  plaintiff  rested  his  case  upon  the 
above  facts,  and  relied  upon  the  following 
passage,  read  as  evidence  from  the  defen- 
dant's answer: — "That  in  or  about  the 
month  of  October  1838,  the  defendant  was 
possessed  of  the  sum  of  300/.,  which  he  was 
desirous  of  investing  upon  mortgage  or 
other  sufficient  security  at  interest,  and 
accordingly  applied  to  the  said  Robert 
Loosemore,  who  then  and  had  for  many 
years  carried  on  an  extensive  business  as  an 
attorney  and  solicitor  at  Tiverton,  in  the 
county  of  Devon,  to  know  if  he  had  any 
client  desirous  of  borrowing  that  sum  upon 
a  security  which  he  could  recommend ;  that 
he  replied  he  had  not  then  any  client  who 
wanted  such  a  sum,  but  if  he  should  hear 
of  such  a  security  as  the  defendant  required 
he  would  inform  him  of  it;  that  shortly 
afterwards,  in  the  beginning  of  November 
1838,  he  received  a  letter  from  the  mort- 
gagor requesting  him  to  come  to  Tiverton, 
as  he  could  then  give  him  a  good  security 
for  his  money,  and  accordingly  he  went  and 
had  an  interview  with  the  mortgagor,  who 
proposed  to  borrow  the  sum  of  300/.  for 
himself,  and  to  assign  a  certain  leasehold 
estate  called  Rosehouse,  situate  in  Know- 
stone,  in  the  said  county,  being  the  lease- 
hold premises  in  the  bill  mentioned,  to  which 
the  mortgagor  Robert  Loosemore  was  en- 
titled under  an  indenture  of  lease,  dated  the 
2nd  of  December  1833,  for  the  residue  of 
a  term  of  ninety -nine  years  determinable 
on  the  deaths  of  himself  and  Robert  Loose- 
more,  and  of  Frances  Sarah  Loosemore 
and  Robert  Wood  Loosemore  his  children, 
and  the  survivor  of  them,  to  the  defen- 
dant as  a  security  for  the  repayment  of 
the  said  sum  of  300/.,  together  with  in- 


terest thereon  at  the  rate  of  4L  lOs,  per 
cent,  per  annum;  that  the  defendant 
knowing  the  said  leasehold  premises  to 
be  an  ample  security,  accepted  such  pro- 
posal and  agreed  to  lend  the  sum  of  300/. 
to  the  mortgagor  upon  the  security  afore- 
said, and  the  17th  of  November  1838 
was  appointed  to  carry  the  agreement 
into  effect ;  that  on  that  day  the  defendant 
attended  at  the  office  of  the  mortgagor  in 
Tiverton  and  advanced  to  him  the  sum 
of  300/.,  and  the  mortgagor  then  duly 
executed  and  delivered  to  the  defendant 
an  indenture  of  assignment  and  mort- 
gage of  the  leasehold  premises  to  the 
defendant,  and  which  indenture  was  dated 
the  17th  of  November  1838,  and  expressed 
to  be  made  between  the  mortgagor  of  the 
one  part  and  the  defendant  of  the  other 
part." 

The  defendant  denied  by  his  answer 
all  notice  whatever,  express  or  implied, 
of  the  above-mentioned  memorandum, 
charge  or  deposit,  and  stated  that 
when  the  assignment  and  mortgage  was 
handed  to  him  he  inquired  whether  the 
lease  ought  not  to  be  delivered  to  him, 
and  that  the  mortgagor  replied  it  should, 
but  as  he  was  rather  busy  then  he  would 
look  for  it  and  give  it  to  the  defendant 
when  he  next  came  to  market;  that  at 
that  time  the  mortgagor  had  the  reputation 
of  being  and  was  believed  by  the  defen- 
dant to  be  a  wealthy  man  and  was  much 
respected  in  the  neighbourhood ;  that  the 
defendant,  having  no  reason  to  doubt  that 
such  lease  was  in  the  possession  of  the  said 
mortgagor  and  would  be  looked  for  and 
delivered  to  him  on  the  next  market  day, 
promised  to  call  for  it  and  took  away  the 
assignment ;  that  on  a  subsequent  market 
day  and  at  several  times  afterwards,  the 
defendant  called  upon  the  mortgagor  for 
the  lease,  but  the  latter  always  made  some 
excuse  for  not  delivering  it  to  the  defen- 
dant, generally  observing  that  he  had  been 
so  busy  he  had  not  had  time  to  look  it  out; 
that  on  the  last  occasion  when  the  defen- 
dant called  for  the  lease  the  mortgagor 
appeared  to  be  rather  angry  with  him  for 
coming  so  often  about  it,  and  said,  "  I  hope 
you  don't  mistrust  me  for  so  paltry  a  sum 
as  300/." ;  that  the  defendant  having  in 
common  with  all  his  neighbours  great  con- 
fidence in  the  mortgage'  *^^  *  ^^^^  opin* 
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ion  of  his  integrity,  and  folly  believing 
that  he  had  only  been  prevented  by  the 
pressure  of  business  from  looking  out  the 
lease,  made  no  further  application  upon 
the  subject;  that  in  or  about  July  1842, 
the  defendant  heard  to  his  great  surprise 
that  the  mortgagor  had  become  bankrupt, 
and  that  he  had  pledged  the  lease  to 
some  other  person. 

Mr.  RoU  and  Mr.  Giffard  appeared  for 
the  plaintiff ;  and, 

The  SoUeUor  General  and  Mr.  Speedy 
for  the  defendant  John  Loosemore. 

For  the  plaintiff  it  was  argued,  first,  that 
under  the  circumstances  above  stated,  Ro- 
bert Loosemore,  the  mortgagor,  was  the 
agent  and  solicitor  of  the  defendant,  John 
Loosemore,  and  therefore  that  the  latter 
had  through  him  notice  of  the  deposit  of 
the  lease  with  the  plaintiff — Sheldon  v.  Cox 
(1),  Le  Neve  v.  Le  Neve  (2),  Dry  den  v, 
Fnsi  (3) :  and  secondly,  Uiat  the  defen- 
dant having  taken  the  assignment  without 
the  lease  or  further  inquiry  than  appeared 
by  his  answer,  the  plaintiff's  equitable  title 
ought  to  prevail  against  the  defendant's 
le^  interest,  and  that  the  non-delivery  of 
the  lease  and  the  absence  of  inquiry  con- 
stituted constructive  notice  of  ihe  plain- 
tiff's claim — 

Jackson  v.  Rowe^  2  Sim.  &  S.  472 ; 

s.  c.  4  Law  J.  Rep.  Chanc.  118. 
Tfflee  V.  Webb,  6  Beav.  552. 
Jones  V.  Smith,  1  Hare,  43  ;  s.  c.  1  Ph. 

244;  11  Law  J.  Rep.  (n.s.)  Chanc* 

83  ;   12  Ibid.  381. 
Worthington  v.  Morgan,  16  Sim.  547  ; 

s.  c.  18  Law  J»  Rep.  (y.s.)  Chanc. 

233. 

For  the  defendant,  John  Loosemore,  it 
was  contended,  first,  that  the  mortgagor 
had  not  acted  as  his  solicitor  or  agent,  and 
had  not  been  retained  or  paid  by  him  ; 
bat  that  if  he  could  be  considered  to  be 
lus  solicitor  or  agent,  a  client  would  not 
be  held  to  have  had  constructive  notice  of 
a  foud  committed  by  his  solicitor  and 
agent,  and  concealed  from  his  knowledge — 
Kennedy  v.  Green  (4)  ;  and  secondly,  that 

(1)  Ambl.  624 ;  t.  c  2  Eden,  22S. 

(2)  3  Atk.  646 ;  s.  c.  1  Yes.  sen.  64. 

(3)  3  MyL  &  Cr.  670;  s.  c.  8  Law  J.  Rep.  (n.s.) 
Chanc  235. 

(4)  3  Myl.  &  K.  699. 


a  mortgagee  was  not  bound  to  take  all  the 
precaution  of  a  wary  and  prudent  pur- 
chaser, and  that  the  defendant,  having  in- 
quired for  the  lease  and  received  a  satis- 
&ctory  reason  for  its  non-production,  would 
not  be  postponed  to  the  plaintiff.  Allen  v. 
Kniyht{5)  and  the  cases  above  cited  on 
the  point  of  constructive  notice. 

Dec.  2. — Turner,  V.C,  after  stating 
the  above  facts,  said— Two  points  were 
aigued  at  the  bar :  first,  that  Robert  Loose- 
more  must  be  taken  to  have  acted  as  the 
solicitor  of  the  defendant  in  the  transaction 
of  the  mortgage,  and  that  the  defendant, 
therefore,  had  notice  through  him  of  the 
lease  having  been  deposited  with  the  plain- 
tiff; and  secondly,  that  the  defendant 
having  taken  the  legal  mortgage  without 
the  lease,  or  making  further  Inquiry  than 
appears  upon  his  answer,  the  plaintiff's 
equitable  title  by  deposit  ought  to  prevail 
against  the  legal  interest  of  the  defendant, 
and  that  the  non-delivery  of  the  lease  and 
the  absence  of  inquiry  constituted  con- 
structive notice. 

As  to  the  first  point,  I  think  that 
where  the  mortgagor  is  himself  a  solicitor 
and  prepares  the  mortgage  deed,  the 
mortgagee  employing  no  other  solicitor,  the 
mortgagor  must  be  considered  to  be 
the  agent  or  solicitor  of  the  mortgagee  in 
the  transaction  of  the  mortgage.  The  mort- 
gagee in  such  a  case  trusts  the  mortgagor 
to  discharge  duties  which  his  own  soQcitor 
would  have  discharged  if  he  had  thought 
fit  to  employ  one.  It  can  make  no  differ- 
ence that  the  mortgagor  is  not  paid  by  the 
mortgagee,  for  the  nature  of  the  transaction 
is  this,  that  all  expenses  are  to  be  home 
by  the  mortgagor.  I  am  of  opinion,  there- 
fore, that  Robert  Loosemore  must  be  con- 
sidered to  have  been  the  agent  or  solicitor 
of  the  defendant  in  the  transaction. 

I  do  not,  however,  think  that  the  defen- 
dant is  therefore  to  be  considered  as  having 
had  notice  of  the  plaintiff's  deposit.  Such 
notice  would  be  constructive  merely,  and 
constructive  notice  is  a  knowledge  which 
the  Court  imputes  to  the  party  on  a  pre- 
sumption so  strong  that  it  cannot  be  re- 
butted, that  the  knowledge  must  have  been 

(5)  5  Hare,  272 ;  s.  c.  15  Law  J.  Rep.  (n.s.) 
Chanc.  430 ;  16  Ibid.  370  (on  appeal). 
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communicated.  I  could  not  act  on  such 
a  presumption  in  the  face  of  the  evidence 
which  the  plaintiff  himself  has  adduced. 

In  determining  this  point  in  favour 
of  the  plaintiff,  I  desire  it  to  be  under- 
stood that  I  do  not  proceed  on  the  case 
of  Kennedy  v.  Green,  The  doctrine  of 
constructive  notice  established  by  that  case 
does  not  apply  to  the  present  case.  Where 
there  has  been  no  £niud  in  the  original 
deposit  with  the  plaintiff,  and  no  fraud  in 
the  mortgage  to  the  defendant,  if  the  fact  of 
the  deposit  with  the  plaintiff  is  to  be  taken 
to  have  been  communicated  to  the  defen- 
dant, it  would  be  a  misapplication  of  the 
case  of  Kennedy  v.  Green  to  hold  that  the 
fact  of  the  deposit  must  be  taken  to  have 
been  communicated  because  it  was  a  fraud 
to  conceal  it.  It  would  be  to  assume  that 
there  was  fraud  in  bringing  the  question, 
whether  there  was  knowledge  or  not. 

The  first  point  being  thus  disposed  of, 
I  proceed  to  consider  tibe  second  question, 
(which  is  one  of  very  great  and  general 
importance)  whether  an  equitable  mort- 
gagee by  deposit  of  title  deeds  is  entitled 
to  priority  over  a  subsequent  legal  mort- 
gagee of  the  property  comprised  in  the 
deeds,  who  has  not  made  all  the  inquiries 
after  the  deeds  which  he  could  or  might 
have  obtained.  It  is  first  to  be  considered 
bow  this  question  stands  upon  the  autho- 
rities ;  for  if  there  is  a  settled  rule  on  the 
subject  I  cannot  certainly  venture  to  alter 
it,  nor  should  I  be  disposed  to  do  so,  as 
I  am  fully  satisfied  Uiat  the  advantage 
derived  from  adhering  to  settled  rules  of 
law  greatly  overbalances  the  mischief  with 
which  adherence  to  those  rules  may  in  par- 
ticular cases  be  attended.  Without  referring 
to  the  authorities  anterior  to  the  case  of 
Plumb  V.  Fluitt  (6)  (many  of  which  were 
fieivourable  to  the  doctrine  there  laid 
down),  it  will  be  sufiScient  to  state  that 
it  was  there  held  that  nothing  but  fraud  or 
gross  and  voluntary  negligence  in  leaving 
the  title  deeds  will  oust  the  priority  of  the 
legal  mortgagee  ;  and  that  where  the  legal 
mortgagee  had  applied  for  the  deeds,  and 
had  relied  on  the  promise  of  the  mortgagor 
to  send  them,  it  was  held  that  that  was  not 
such  a  fraud  or  gross  or  wilful  negligence 
OS  would  postpone  the  legal  mortgagee  to 

(6)  2  Anstr.  438. 


a  prior  equitable  one.  The  doctrine  thus 
laid  down  was  re-asserted  by  Lord  Eldon, 
in  Evana  v.  BiekneU  (7),  and  again  in  Mar^ 
tinez  V.  Cooper  (8)  ;  by  Sir  William 
Grant,  in  BameU  v.  WesUm  (9) ;  by  {Sir 
John  Leach,  in  Harper  v.  Faulder{\Qi)\ 
by  Lord  Langdale,  in  Farrow  v.  ReeeiX  1), 
and  by  Lord  Cottenham,  in  Alien  v.  Knight 
(supra) .  This  must,  therefore,  be  taken  to  be 
the  doctrine  of  the  Court,  unless  there  were 
other  authorities  which  could  be  brought 
contesting  it.  It  was  said  in  argument  in 
the  present  case,  that  the  doctrine  in  the 
authorities  just  referred  to  could  not  be 
reconciled  with  the  decisions  in  Jackson 
V.  Rowe,  Dryden  v.  Frosty  Tylee  v.  Wdfbj 
and  Worihingion  v.  Morgan;  but,  on  ex- 
amination, I  do  not  think  it  will  be  found 
that  those  cases  are  inconsistent  with 
Plumb  V.  Fluitt,  In  Jackson  v.  Rowe  the 
question  was,  not  whether  a  prior  equitable 
title  should  prevail  against  a  subsequent 
legal  one,  but  whether  the  party  had  a 
legal  or  equitable  defence  against  a  prior 
legal  title ;  and  it  does  not  appear  whether 
any  inquiry  had  been  made  about  the 
title.  In  Dryden  v.  Frost,  though  the 
facts  of  the  case  do  not  appear  from  the  re- 
port, it  may  be  inferred  horn  the  reference  in 
the  judgment  to  the  case  of  Hiem  v.  Mill 
(12),  that  the  defendant  had  notice  that 
the  deeds  were  in  the  hands  of  the  plaintiff. 
In  Tylee  v.  Webb  there  was  no  question 
about  the  legal  estate,  but  both  the  plain- 
tiff and  the  defendant  Hinton  were  equit- 
able mortgagees  by  deposit;  and,  lastly,  in 
Worthington  v.  Morgan  there  was  no  in- 
quiry as  to  the  title  deeds. 

The  law,  therefore,  as  I  collect  it  from 
the  authorities,  stands  thus:  that  a  legal 
mortgage  is  not  to  be  postponed  to  a 
prior  equitable  one,  on  the  ground  of  not 
having  got  in  the  title  deeds,  unless  there 
has  been  fraud  or  gross  and  wilfril  negli- 
gence on  the  part  of  the  legal  mortgagee ; 
and  that  the  Court  will  not  impute  such 
fraud  or  negligence  to  him  if  there  has 
been  a  bond  fide  inquiry  after  the  deeds, 
and  a  reasonable  excuse  given  for  non- 

(7)  6  Ve».  174. 

(8)  2  Rubs.  198. 

(9)  12  Ves.  188. 

(10)  4  Mad.  129. 
(U)  4Beav.  18. 
(12)  18  Vc».  II*- 
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delivery  of  them ;  but  tbat  the  Court  will 
impute  fraud  or  gross  and  wilful  negligence 
to  him  if  he  omits  all  inquiry  as  to  the 
deeds.  I  am  of  opinion  that  there  is 
much  principle  both  in  the  rule  and  the 
decisions  upon  it.  When  the  Court  is 
called  on  to  postpone  a  legal  mortgage, 
its  powers  are  invoked  to  take  away  a 
legal  right,  and  it  says  that  there  is  no 
ground  on  which  it  will  act,  except  that 
of  fraud,  or  of  wlHul  neglect  of  a  kind 
amounting  to  fraud.  I  think  in  trans- 
actions of  sale  and  mortgage,  if  no  inquiry 
IB  made  as  to  deeds  which  constitute 
the  title  to  the  property,  the  Court  is 
justified  in  assuming  that  the  purchaser 
abstains  from  making  the  inquiry  from  a 
suspicion  that  the  title  will  be  affected 
by  the  inquiry,  if  made,  and  that  it  is, 
therefore,  bound  to  impute  to  the  pur- 
chaser, or  mortgagee,  a  knowledge  of  the 
facts  which  would  have  been  disclosed  on 
inquiry ;  but  where  an  inquiry  is  made, 
and  a  reasonable  excuse  given,  and  there 
is  no  ground  to  impute  suspicion,  this 
principle  cannot  apply. 

Applying  this  principle  to  the  present 
case,  the  plaintiff  having  failed  to  make 
out  a  case  for  postponing  the  defendant's 
mortgage,  the  only  decree  I  can  make  is 
the  nsual  decree  for  redemption  ;  but  the 
plaintiff  must  pay  the  costs  up  to  and  in- 
cluding the  decree.  The  charge  in  the  bill 
that  the  plaintiff  is  entitled  to  redeem  the 
defendant,  seems  to  me  to  take  this  case 
out  of  the  range  of  Lord  Eldon's  observa- 
tions in  Martinez  v.  Cooper. 

Decree  accordingly. 


Lords  Ju8TicEs.*\  the  button  haubour  im- 

1851.  >      PBOVEMENT  COMPANY  t?. 

Dec.  9,  10.     J       HITCHINS, 

Lands  Clauses  Consolidation  Act,  1845, 
sect.  68. — Property  injuriously  affected — 
Conqiensation — It^unction. 

A  harbour  improvement  company,  in  the 
prosecution  of  their  works,  under  the  autho^ 
rity  of  a  special  act  of  parliament,  obstructed 
access  to  a  wharf  from,  the  place  of  business 
of  M,  H,  by  which  he  was  put  to  expense 
in  loading  and  unloading  ships^     ilf.  H, 

Nbw  Skbiss,  XXI.~-Chahc. 


claiming  compensation,  gave  a  notice  and 
proceeded  to  appoint  an  arbitrator,  under 
the  mth  section  of  the  8  VicU  c.  18.  (tl^ 
Lands  Clauses  Consolidation  Act,  1845^. 
Upon  a  biU  filed  by  the  company,  an  m- 
junction  was  granted  to  restrain  the  further 
proceedings  of  M.  H.  until  he  established 
his  right  at  law,  but  on  appeal  the  same  was 
dissolved. 

This  was  amotion  to  dissolve  an  injunc- 
tion granted  by  the  late  Master  of  the 
Rolls  (Lord  Langdale)  restraining  the  de- 
fendant from  taking  any  proceedings  under 
a  notice  he  had  given,  to  obtain  compen- 
sation by  an  arbitration  under  the  68th 
section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  for  alleged  injury  sustained  in 
consequence  of  the  works  performed  by  the 
company  for  the  improvement  of  Sutton 
harbour,  under  the  powers  conferred  on 
them  by  special  acts  of  parliament  of  the 
51  Geo.  3.  c.  cxcvi,  the  2  &  3  Will.  4.  c.  ix, 
and  the  10  &  11  Vict.  c.  ccxcvii,  by  the  last 
of  which,  the  Lands  Clauses  Consolidation 
Act  and  other  general  acts  were  incorporat- 
ed therein.  The  facts  of  this  case  are  fully 
set  out  in  20  Law  J,  Rep.  (n.s.)  Chanc. 
489,  but  may  be  shortly  stated  thus  : — The 
company,  in  the  prosecution  of  their  works, 
made  a  coffer-dam,  which,  for  a  time,  en- 
closed part  of  the  harbour,  by  reason  of 
which  the  defendant,  who  rented  stores 
adjoining  Sutton  Wharf,  and  who  had  a 
right,  in  respect  of  such  stores,  to  ship  and 
unship  goods  at  the  wharf,  was  prevented 
from  so  doing,  and  was  compelled  to  send 
his  workmen  and  labourers  a  greater  dis- 
tance for  that  purpose,  and  at  an  additional 
expense.  When  the  works  were  sufficiently 
completed  the  coffer-dam  was  removed, 
and  it  was  removed  before  the  notice  was 
given  claiming  compensation  for  the  defen- 
dant's lands  being  "  injuriously  affected." 

On  the  hearing,  before  Lord  Langdale, 
the  case  of  The  London  and  North-  Western 
Railway  Company  v.  Smith  (1)  was  cited 
and  relied  on  on  behalf  of  the  plaintiffs. 
The  defendant  now  appealed. 

Mr,  BetheU  and  Mr.  Terrell,  for  the 
appeal,  argued  that  the  Master  of  the  Rolls 

(1)  1  Hall  &  TwelU,  364;  s.  c.  1  Mac.  &  Got. 
216 ;  19  Law  J.  Rep.  (n.s.)  Chanc.  193. 
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had  apparently  acted  on  the  authority  of 
Lord  Cottenham's  decision  in  The  London 
and  North-Western  Railway  Company  ▼• 
Smith;  but  since  that  case  a  decision  of 
equal  authority,  namely,  that  of  The  East 
and  West  India  Docks  and  Birmingham 
Junction  Railway  Company  v.  GaUke{2\ 
had  been  pronounced  by  Uie  present  Lord 
Chancellor,  who,  in  his  judgment,  ob- 
served that  although  he  disclaimed  any 
intention  to  overrule  Lord  Cottenham's 
decision  in  Smith's  case,  that  being  pro- 
perly the  province  of  an  appellate  court, 
yet  he  should  not  deem  it  right  to  extend 
the  application  of  the  principle  of  that  de- 
cision. His  Lordship  then,  in  his  judg- 
ment, said  that  the  application  of  the 
principle  of  Smith's  case  to  the  one  before 
the  Court,  "and  to  others  of  the  same 
nature,  would  operate  very  hardly  upon 
the  claimant,  and  would,  I  think,  defeat 
an  intention  clearly  entertained  by  the 
legislature,  that  of  giving  a  summary 
remedy  for  assessing  and  recovering  com- 
pensation ;  and  experiments  like  the  pre- 
sent, if  successful,  would  deprive  the 
claimant  of  a  small  amount  of  his  com- 
pensation money,  and  would  defeat  the 
intention  of  the  act  of  parliament."  In 
that  case,  which  was  a  demand  as  to  lands 
alleged  to  be  injuriously  affected  by  reason 
of  &e  railway  damaging  Gattke's  goods 
and  diminishing  his  custom,  the  question 
was,  whether  such  consequential  damage 
was  within  the  contemplation  of  the  68th 
section  of  the  Lands  Clauses  Consoli- 
dation Act.  The  Vice  Chancellor  Sir 
James  Wigram,  on  the  company  filing  a 
bill  to  restrain  Gattke  from  procee^g 
under  a  notice  he  had  given  for  assess- 
ing compensation  under  that  section  of 
the  act,  granted  an  injunction ;  but  on 
the  same  coming  before  the  present  Lord 
Chancellor  he  held  that  the  words  "  inju- 
riously affected"  were  not  confined  to  the 
case  of  a  person  whose  lands  were  directly 
interfered  with  by  a  company,  but  extended 
to  a  case  of  consequentisd  damage,  and 
that  the  sheriff's  jury  had  jurisdiction  to 
decide  upon  the  title  to  compensation,  as 
well  as  to  the  amount  of  damages  to  be 
awarded,  and  he  dissolved  the  injunction 
accordingly.     Whatever  was  the  state  of 

(2)  20  Law  J.  Rep.  (n.s.)  Cbanc.  217. 


the  law  in  January  1851,  when  Lord  Lang- 
dale  decided  this  case,  and  it  might  be 
admitted  that  the  decision  in  Smith's  case, 
decided  in  1849  by  Lord  Cottenham,  was 
to  be  held  binding,  still,  as  now  there  had 
been  the  judgment  of  a  succeeding  Lord 
Chancellor  in  February  1851,  differing 
from  that  state  of  the  law,  and  declaring 
the  law  to  be  otherwise,  though  not  over- 
ruling the  decision,  the  defendant  was 
entitled  to  have  the  inffeinction  dissolved. 

Mr.  Roundell  Palmer  and  Mr*  C.  Hall^ 
for  the  company,  contended  that  the  appel- 
lant's case  must  fail,  because  the  case  of 
damage  which  he  alleged,  and  which  only 
amounted  to  6$l.  by  his  own  demand, 
was  not  within  the  meaning  of  the  68th 
section  of  the  Lands  Clauses  Consoli- 
dation Act,  and  also  because,  as  the 
case  of  Smith,  before  Lord  Cottenham, 
was  plainly  and  precisely  in  point,  any 
reversal  of  the  decision  of  Lord  Lang- 
dale,  in  the  case  before  the  Court,  would 
be  in  effect,  and  indeed  in  substance,  an 
overruling  of  Lord  Cottenham's  judgment. 
It  was  to  be  observed  that  although 
Lord  Truro  had  remarked  on  that  case, 
and  said  in  Gattke's  case  that  he  should 
not  be  disposed  to  extend  the  application 
of  such  a  principle,  he  carefully  and  point- 
edly abstained  from  any  course  which  might 
be  considered  as  overruling  it,  and  elabo- 
rately distinguished  Gattke's  case  from 
that  of  Smith.  The  distinction  was  plain ; 
Smith's  was  the  case  of  arbitration,  that  of 
Gattke  was  a  jury  case.  Although  the 
judgment  of  the  Master  of  the  Rolls  was 
pronounced  in  January,  no  action  had  been 
brought,  nor  did  the  defendant  make  any 
application  for  that  purpose,  as  he  might 
have  done,  and  then  the  Court  would 
have  directed  the  judgment  to  be  dealt 
with  as  it  should  see  fit,  as  was  done  by 
Lord  Cottenham,  in  the  case  before  him. 

[Lord  Justice  Lord  Cranworth.— 
There  is  this  distinction  between  Smith's 
case  and  this.  Ib  ^^^  c&s^  Smith  said 
that  the  works  ^\i^^  completed,  would  do 
permanent  datontfC,  '''^^'^  ^®^®  ^^®  injmry 

complained  of  *     te^^"^'  "^^  ^***  ^^^ 
ceased.]  ^H 

Even  autitv  d>*  toxav»ny  bsd  done 

wi»  under  «1  V* V  \  ^^^^^^  ^'^^^^^ 
for  comp^!,^^^^  \\v:^i  ^^  miurioualy 
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affected  by  the  works  of  the  harbour  im- 
provement **m  regard  to  lands  actually 
taken*'  for  such  works ;  but  as  that  gende* 
man  had  had  no  lands  taken,  he  could  not 
eome  under  the  clause,  and  the  special  act 
did  not  provide  for  such  a  case  as  this, 
because  it  must  be  assumed  no  such  case 
eould  be  a  ground  for  compensation. 

[Lord  Justicb  Knight  Bruce. — Sup- 
pose the  case  of  a  much  frequented  part  of 
a  citj,  and  that  persons,  having  authority 
to  do  so,  order  the  roadway  to  be  taken  up 
by  which  access  to  shops  is  prevented,  and 
shopkeepers  suffer  in  their  custom,  there 
the  acts  which  authorize  the  thing  done  do 
not  provide  for  compensation.  Here  the 
acts  done  are  done  by  authority,  and  pro- 
vision is  made  for  compensation.] 

There  was  a  fisdlacy  in  such  an  argument, 
for  the  68th  section  related  to  the  case  of 
lands  not  persons,  injuriously  affected.  If 
the  defendant  was  held  to  be  entitled  to 
proceed  for  compensation  under  the  Lands 
Clauses  Consolidation  Act,  every  man  con- 
ducting business  on  the  side  of  a  public 
road,  the  use  of  which  was  diminished  by 
the  construction  of  a  neighbouring  railway, 
would  be  entitled  to  compensation  for  the 
loss  of  custom  in  his  trade  and  profit  in 
his  business. 

[Lord  Justice  Knight  Bruce.-— What 
is  tiie  precise  head  of  equity  on  which  the 
bill  is  founded  ?] 

The  equity  on  which  the  bill  is  founded 
was  that  by  vbtue  of  which  the  subjects 
of  the  realm  were  entitled  to  resort  to  a 
court  of  equity  to  have  a  question  decided 
in  the  most  convenient  form,  at  the  smallest 
amount  of  expenses,  and  without  being 
compelled  to  resort  to  a  multiplicity  of 
suits,  or  involved  in  an  entanglement  of 
ri^ts.  If  the  present  claim  were  success- 
ful, the  harbour  company,  in  the  perform- 
ance of  their  duties,  and  in  constructing 
works  for  the  general  benefit  of  the  com- 
munity, would  be  open  to  a  vast  number  of 
claims  of  the  very  smallest  amount  and  for 
alleged  injuries  of  the  most  insignificant 
character,  which  they  now  called  upon  the 
Court,  in  the  exercise  of  its  discretion,  to 
prevent.  Beyond  this,  if  the  company,  on 
their  part,  named  an  arbitrator,  they  would 
have  concluded  themselves  from  after- 
wards questioning  the  title  to  compensation. 
The  foUowing  cases  were    also    cited— 


The  King  v.  the  Directors  of  the  Bristol 
Dock  Company  (8)  and  The  Queen  v.  the 
Eastern  Counties  Railway  Company  (4). 
Mr.  Bethell  was  not  called  on  to  reply. 

Lord  Justice  Knight  Bruce. — ^This 
Court  being  in  the  habit  of  interfering  to 
prevent  multiplicity  of  suits  and  needless 
entanglement  of  rights,  it  is  not  necessary 
for  me  to  dispute  or  deny,  and  I  do  not 
dispute  or  deny,  that  cases  may  arise  and 
have  arisen  in  which  this  head  of  equity 
would  support  a  bill  founded  upon  an 
attempt  and  intention  to  prevent  the  resort 
to  the  powers  of  compulsory  arbitration 
which  are  contained  in  an  act  of  parliament 
of  this  description.  A  case  may  be  so 
circumstanced  as  to  bring  it  within  the 
range  of  this  head  of  equity,  but  in  each 
particular  case  it  is  the  duty  of  the  Court, 
if  it  be  satisfied,  and  more  especially  so  on 
an  interlocutory  application,  that  more  liti- 
gation and  more  entanglement  will  be 
created  by  interfering  than  by  abstaining 
to  interfere,  to  abstain  from  interference. 
Now,  looking  at  all  the  facts  of  this  case, 
considering  idl  its  circumstances,  and  seeing 
that  I  have  come  to  the  conclusion  that 
more  litigation,  more  expense,  more  delay, 
more  entanglement,  and  more  difficulty  will 
be  incurred  by  interfering  than  by  declining 
to  interfere,  I  am  of  opinion  that  there 
ought  to  be  no  intexference,  and  that  there 
ought  to  be  no  injunction.  So  far  as  I  am 
concerned,  I  leave  the  parties  to  assert 
their  legal  rights,  or  their  supposed  legal 
rights. 

Lord  Justice  Lord  Cranworth. — I 
am  of  the  same  opinion.  This  case  does 
not  appear  to  me  to  require  the  laying 
down  of  any  such  doctrine  as  has  been 
argued.  When  the  legislature  has  laid 
down  a  particular  mode  of  proceeding  it 
ought  to  be  a  strong  case  to  induce  us  to 
direct  another.  It  is  to  be  observed  that 
in  the  present  instance  the  amount  of  com- 
pensation claimed  is  only  15J.  above  the 
minimum  amount  for  which  an  arbitration 
could  have  been  resorted  to.  I  cannot  yield 
to  the  idea  of  the  naming  an  arbitrator 
being  conclusive  as  suggested  during  the 

(3)  12  East,  429. 

(4)  2  aB.  Rep.  347;  9.C.2  Rail.  Can.  7-W. 
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srgmnent.  In  Smiik*s  ease — with  the 
fObiiii^  in  which  I  oonfeis  1  am  unable  to 
concur — the  ram  was  lar]^,  it  was  2,000/. 
and  upwards,  and  it  might  be  worth  while 
to  see  whether  there  was  or  was  not  a 
claim  lor  anything  at  all.  I  admit  that 
aithou{^h  there  is  that  distinction,  it  is  not 
a  distinction  in  principle.  It  does  not 
appear  that  the  company  wOl  be  hart  by 
the  proceedings  under  the  act.  They 
name  an  arbitrator  onder  protest  because 
the  act  compels  them  to  do  so.  If  Uiere 
be  any  legal  difficulty  which  shall  azise  in 
this  case  it  will  be  very  small  when  com- 
pared with  the  evil  which  will  inevitably 
arise  by  the  bringing  an  action  at  law,  and 
which  must  occur  from  continuing  the  in- 
junction. I  think  the  injunction  ought 
to  be  dissolved. 


M.R.     > 
Dec  12.  S 


8IH8  9.  BELUNe. 


Mortgage  -^  Equitable  Deposit  -^  Real- 
izing— Administrator — Evidence. 

G,  S*  insisting  that  /.  F,  the  owner  of  an 
agreement  for  a  building  lease j  had  deposited 
it  to  secure  to  him  900/.,  claimed  payment  of 
the  money  from  the  administrator  of  J,  P,  who 
had  expended  money  out  of  his  own  pocket 
in  finishing  the  houses^  and  had  obtained 
leases  from  the  lessors^  and  questioned  the 
deposit  and  the  extent  of  the  advance  if  any 
had  been  made : — Heldf  that  the  affidavits 
affording  evidence  of  deposit,  the  Court  was 
bound  to  act  upon  them;  that  when  the 
deposit  was  made,  it  gave  G.  S,  a  title  to  a 
mortgage,  and  that  he  had  a  right  to  payment; 
and  the  Court  made  a  decree  for  an  account 
and  sale  of  the  houses  comprised  in  the  agree^ 
ment. 

This  claim  was  filed  by  George  Sims  to 
obtain  payment  of  900/.,  with  interest, 
which  was  advanced  by  the  plaintiff  to 
John  Faitfafull :  or  to  have  three  leasehold 
houses  in  Goldington  Crescent  sold,  and 
the  produce  applied  in  payment  of  the  debt 
and  costs,  and  to  have  the  balance,  or  re* 
sidue  of  such  debt  and  costs,  paid  out  of 
his  general  personal  estate,  or  otherwise 
that  it  might  be  administered  under  the 
direction  of  this  Court. 


The  claim  stated  that,  in  Deeember  1849, 
the  plain  tifi^  Geoiirc  Sims,  agreed  to  advance 
1,000/.  to  John  Faithfnll  at  61.  per  cent., 
npon  some  or  one  of  four  properties,  being 
a  freehold  house  at  Worthing,  four  lease- 
hold houses  in  Weedington  Street,  St.  Pan- 
eras,  two  leasehold  houses  in  Medbuxn 
Street,  or  three  leasehold  houses  in  Grold- 
ington  Crescent,  which  wete  to  be  worth 
2,000/.  On  the  13th  of  December  1849 
the  plaintiff  advanced  400/.  to  J.  Faithful! 
and  tcK>k  his  memorandum.  On- the  14th 
of  December  1849  he  advanced  a  Inither 
sum  of  200/.  to  J.  Faithfoll,  who  signed 
the  following  memorandum :  **  I  hereby 
undertake  to  give  a  good  and  proper  mort- 
gage to  the  property  in  Medbom  Street  to 
George  Sims,  he  having  this  day  advanced 
me  the  sum  of  200/."  On  the  5th  of  Jan- 
uary 1850  the  plaintiff  advanced  a  further 
sum  of  200/.,  and  on  the  11th  of  January 
1850  the  plaintiff  lent  him  a  further  sum 
of  100/.,  and  J.  Faithfidl  signed  the  follow- 
ing memonndum:  *'I  acknowledge  that 
George  Sims  has  this  day  advanced  me  the 
further  sum  of  1 00/.,  making  together  900/. 
on  account  of  the  mortgage  to  be  prepared 
by  Mr.  Read."  In  February  1850  George 
Sims  agreed  to  give  up  his  security  on  the 
houses  in  Medbum  Street  in  exchange  for 
a  security  on  the  three  leasehold  houses  in 
Goldington  Crescent,  and  John  Faithfull 
then  deposited  and  pledged  with  Mr.  Read 
on  behalf  of  the  plaintiff,  an  agreement 
dated  the  22nd  of  December  1849,  under 
which  he  was  building  the  houses  in  Grol- 
dington  Crescent,  and  also  the  draft  of  a 
lease  for  the  same  with  the  approval  of  the 
head  landlord  marked  upon  it,  and  it  was 
also  marked  with  the  approval  of  Albert 
Read  on  behalf  of  the  plaintiff. 

In  pursuance  of  this  agreement  Geoige 
Sims  allowed  J.  Faithfull  to  sell  the  houses 
in  Medbum  Street,  and  apply  the  proceeds 
to  his  own  use. 

In  November  1850  John  Faithfull  died, 
and  on  the  21st  of  December  1850  Joseph 
Helling,  the  defendant,  became  his  admi- 
nistrator with  the  will  annexed. 

From  the  affidavits,  it  appeared  that  Al- 
bert Read  had  acted  ^  ^^  solicitor  of  both 
parties ;  that  he  had  8^^^  ^  Australia ;  that 
the  plaintiff  sold  1  ftS^^'  stock,  out  of  which 
he  made  th^  ^-i^  c^***  ^^  °^  payment 
of  the  last  R^i^^^^nOl*  ^^^  memorandum 
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which  J.  Faithfull  ligned  was  xead  aloud 
by  Mr.  Read  in  the  presence  of  J.  Faithfull 
and  his  'wife,  and  that  she  subsequently 
paid  4L  on  account  of  interest,  and  that 
other  sums  of  money  were  afterwards  at 
different  times  paid  by  J.  Faithfull  on  ac- 
count of  interest ;  that  some  disputes  took 
place  in  consequenq^  of  the  irregular  pay« 
ment  of  the  interest ;  that  on  the  6th  of 
July  1850  the  plaintiff  went  with  A.  Read 
to  the  office  of  Mr.  Vines,  the  solicitor  of  the 
Brewers'.  Company,  who  were  the  lessors, 
and  that  the  clerk  promised  to  send  a  copy 
of  the  leases  to  Mr.  Read  on  the  11th  of 
July  1850 ;  and  that  Mrs.  Faithfull,  after 
the  decease  of  her  husband,  said  it  was  the 
&ult  of  Mr.  Read  that  the  plaintiff  had  not 
the  mortgage  security. 

The  defendant,  Joseph  Helling,  admitted 
that  administration  with  the  wUl  annexed 
was  granted  to  him  as  a  creditor  of  J. 
Faithfull.  That  the  principal  part  of  the 
testator's  property  consisted  of  the  car* 
casses  of  the  houses  in  Goldington  Cres- 
cent, and  that  he  had  finished  Uie  houses 
himself  at  a  cost  out  of  his  own  pocket  of 
630/.,  and  that  he  had  obtained  leases 
from  the  Brewers'  Company,  dated  the 
20th  of  March  1850.  He  denied  that  any 
notice  of  the  plaintiff's  claim  had  been 
given  either  to  him  or  the  Brewers'  Com- 
pany. That  the  building  agreement  was 
left  in  the  hands  of  Albert  Read  as  the 
solicitor  of  J.  Faithfull,  and  passed  with 
his  papers  to  the  solicitor  who  succeeded 
to  bis  business.  That  there  were  no  traces 
upon  the  books  and  papers  of  J.  Faithfull 
of  his  having  received  any  money  from  the 
plaintiff,  and  that  he  did  not  believe  the 
testator  was  indebted  to  the  plaintiff,  when 
he  died,  in  any  money  beyond  100/. 
And  he  believed  that  the  plaintiff,  if  he 
had  the  money,  made  the  advance  to 
A.  Read  and  not  to  the  testator,  and  that 
he  did  not  believe  that  the  testator  de- 
posited the  agreement  with  an  intent  to 
create  a  lien  upon  the  premises  in  favour 
of  the  plaintiff. 

Mr,  Raupell  and  Mr.  Sandys^  for  the 
plaintiff. — ^The^  plaintiff  has  advanced  his 
money  upon  the  security  of  one  of  four 
properties.  The  security  had  finally  at- 
tached  upon   the  houses  in   Goldington 


Crescent  which  the  deceased  was  building 
at  the  time :  the  agreement  for  the  lease 
had  been  deposited  with  the  gentleman 
who  acted  as  the  solicitor  of  boSi  parties, 
but  this  was  immaterial  if  the  Court  is 
satisfied  that  it  was  held  by  him  for  the 
plaintiff:  that  testimony,  however,  cannot 
be  directly  obtained  as  he  has  gone  to 
Australia;  but  the  plaintiff  claims  at  the 
hands  of  the  Court  the  benefit  of  the  de- 
posit, and  his  claim  is  supported  by  other 
collateral  testimony  upon  which  the  Court 
can  act. 

Mr,  R,  Palmer  and  Mr.  Tripp^  contra.— 
This  is  not  a  case  in  which  a  claim  ought 
to  have  been  filed.  The  agreement  upon 
which  the  claim  was  based  was  not  the  de- 
fendant's title ;  he  has  finished  the  houses 
at  his  own  charge,  and  has  obtained  leases 
from  the  ground  landlords.  The  agree- 
ment therefore  was  gone,  and  with  it  the 
plaintiff's  security.  But  where  is  the  evi- 
dence of  the  deposit?  The  agreement  had 
been  found  in  the  custody  of  the  solicitor 
of  the  deceased.  Mr.  Read  had  gone  to 
Australia,  and  there  is  not  even  an  alle- 
gation or  any  evidence  that  Mr.  Read  held 
Uie  agreement  for  the  plaintiff.  The  de- 
fendant also  has  expended  money  upon 
the  houses,  and  the  plaintiff  sought  no 
relief  until  they  were  complete.  The 
claim,  therefore,  ought  to  stand  over,  with 
liberty  for  the  plaintiff  to  file  a  bill,  as  no 
decree  can  be  made  upon  such  a  claim 
without  a  more  searching  investigation,  or 
without  opening  the  doors  of  the  court  to 
fraud  or  worse. 

No  reply  was  heard. 

The  Master  of  the  Rolls. — The  plain- 
tiff has  proved  a  debt  of  900/.  to  be  due 
from  John  Faithfull  to  him,  and  it  was 
sworn  that  it  was  charged  upon  a  particu- 
lar property  which  had  been  sold,  as  the 
plaintiff  agreed  to  give  up  that  security  in 
exchange  for  one  upon  the  houses  in  Gold- 
ington Crescent.  When,  therefore,  the 
deposit  of  the  documents  was  made  with 
Mr.  Read  for  the  plaintiff,  a  title  to  a 
mortgage  was  given.  The  evidence  on 
behalf  of  the  plaintiff  was  direct ;  there  was 
nothing  on  the  other  side  to  contradict  it. 
The  Court  was,  therefore,  bound  to  act 
upon  it.      The   Brewers'   Company,   the 
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lesson,  were  said  to  have  repudiated  the 
agreement  made  with  the  deceased,  and  to 
have  granted  leases  to  Mr.  Helling,  who 
had  hecome  a  purchaser  of  that  interest, 
and  came  in  under  a  new  holding ;  his 
title,  however,  originated  in  his  being  the 
administrator  of  the  deceased,  and  his 
having  expended  money  and  obtained 
leases  did  not  make  any  difference,  as  the 
order  of  the  Court  would  only  affect  the 
interest  of  the  testator  in  the  houses ;  I 
must,  therefore,  make  the  usual  decree  in 
the  case  of  an  equitable  mortgage,  for  an 
account  and  sale  of  the  leasehold  property 
in  Goldington  Crescent. 


L0BD8  JUBTICBS.') 

Nov.  24,  25.  S      '■'''*'''  "•  *'""""• 

Specific  Performance —  Undivided  Moiety 
-^Lease, 

A^  in  a  letter  addressed  to  B,  said  he 
would  let  the  coal  at  L.  B,  to  B.  on  the 
terms  stated  in  the  agreement  in  the  hands 
of  C.  C,  had  two  papers  in  his  hands.  One 
was  eaUed  terms  for  letting  "  coals,  ^c.*'  at 
L,  B,  and  G,  E;  the  other,  instructions, 
^c,  "  to  obtain  coal  in  L.  B"  A,  and 
another  were,  in  fact,  tenants  in  common  in 
fee  of  the  L,  B,  and  G.  E.  property.  B* 
assigned  his  interest  to  P,  who  filed  a  bill 
for  specific  performance  of  the  agreement  by 
A,  and  the  other  joint  owner,  hut  subsequent' 
kf  his  biU  was  dismissed  against  the  other 
owner.  The  prayer  of  the  biU  was,  that 
both  might  specifically  perform  the  agreC" 
ment,  or  that  A.  might  perform  it  if  the 
claim  should  fail  against  both : — Held,  that 
** coals,  ^c,"  was  ambiguous,  and  that  it  was 
uncertain  which  of  the  documents  in  the  hands 
of  C.  was  meant. 

Held,  also,  that  there  being  no  ground  of 
impropriety  or  misrepresentation  by  A,  the 
Court  would  not  act  against  him  as  the  owner 
of  an  undivided  moiety  by  decreeing  specific 
performance  as  to  that  share,  with  compen^ 
sation  for  the  other  moiety  which  he  was 
unable  to  demise. 

This  was  a  suit  for  specific  performance. 
In  1842  Thomas  Digby  Aubrey  Griffith 
and  Miss  Mary  Jenkins  his  aunt,  were 


seised  in  undivided  moieties  in  fee  simple 
of  femns,  lands  and  hereditaments  in  the 
parish  of  Bettws,  in  Glamorganshire,  called 
Llettai  Brongie  and  Gellie  Eblig.  In  the 
early  part  of  1843  the  following  document 
was  drawn  up,  and  is  the  document  spoken 
of  as  Exhibit  A.  It  was  drawn  up  by 
Mr.  Griffith,  and  placed  by  David  Rees, 
a  mining  agent  of  Mr.  Griffith  and  his 
aunt,  in  the  hands  of  Mr.  Greorge  Cuthbert- 
son,  a  solicitor.  The  document  was  after- 
wards delivered  back  by  Mr.  Cuthbertson 
to  Mr.  Rees,  and  was  in  the  following 
words :— "  Terms  proposed  by  Mr.  David 
Rees  for  letting  and  taking  of  coals,  &c. 
at  Llettai  Brongie  and  Gellie  Eblig.  Les- 
sors to  grant  term  of  ninety-nine  years. 
Term  to  commence  from  the  1st  of  May 
1848.  If  worked  as  a  country  colliery 
without  a  road,  rent  to  be  20l,  per  annum. 
If  used  for  exportation  or  manufactories, 
or  if  sold  to  manufactories,  rent  to  be  100/. 
per  annum,  with  stated  royalty.  Royalty 
to  be  6d,  per  ton  on  all  minerals.  If 
minerals  from  other  lands  than  the  said 
farms  be  carried  over  the  said  farms,  rent 
to  be  1002.  per  annum,  whether  the  minerals 
on  the  said  farms  are  worked  or  not. 
Lessors  to 'grant  all  right  of  waters  appur* 
tenant  to  the  said  farms,  and  not  being  to 
the  detriment  of  the  said  farms,  to  the 
lessees  as  far  as  the  lessors'  rights  extend. 
Lessees  to  have  the  power  of  discontinuing 
said  lease  by  twelve  months'  notice ;  such 
notice  to  commence  and  be  given  on  the 
first  day  of  May  ensuing  [then  followed 
the  reservation  of  rent  quarterly,  and  the 
stipulations  as  to  making  the  road].  That 
lessees  shall  supply  lessors,  and  all  tenants 
of  lessors  on  the  site  of  working,  with  coal 
for  their  purposes  and  the  purposes  of  the 
land  they  shall  hold  of  the  said  lessors, 
free  of  fdl  expense,  save  and  except  the 
expense  of  working  the  said  coal."  The 
document  then  concluded  with  stipulations 
as  to  the  price  of  the  land  taken  for  the 
road,  and  for  timber  destroyed  in  making 
it,  and  as  to  the  erection  of  a  weighing- 
machine,  and  liberty  of  inspection  of 
lessees'  books  to  ascertain  the  "  quantity 
worked."  In  April  1843  Mr.  Griffith 
addressed  the  following  letter  to  Mr.  Rees, 
which  is  the  document  marked  C,  and  so 
referred  to  in  the  judgnie**** 
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"April  15,  184S. 
'*  Dear  Sir» — As  to  the  coal  at  Llettai 
BrOBgie,  I  b^  to  say  that  I  am  still  of  the 
same  mind  as  to  the  letting,  and  to  yoa  as 
the  lessee,  on  the  terms  we  advanced  and 
which  we  both  coincided  in,  which  terms 
are  stated  in  the  agreement  in  Mr.  Cuth- 
hertson's  hands,  and  the  time  to  commence 
from  May  next. — I  am,  Sir,  very  truly 
yours,  T.  D.  A.  Griffith." 

*'  To  Mr.  David  Rees,  Bettws." 
At  the  time  of  the  writing  of  this  letter, 
Mr.  Cuthbertson  had  in  his  hands  a  paper 
in  the  following  words,  which  is  the  exhibit 
referred  to  in  the  judgment  as  exhibit  Z— > 
"Instructions  for  proposed  articles  of 
agreement.  Parties,  Miss  Jenkins  and 
T.  A.  G.  lessors.  David  Rees,  of  Bettws, 
lessee.  Particulars — Lessors  agree  with 
lessee  that  for  consideration  \6l,  per 
annum,  payable  weekly,  lessee  shall  drive 
one  level  to  obtain  coad  in  Llettai  Brongie 
for  the  space  of  twelve  months.  That  for 
second  year,  the  consideration  be  20/. 
payable  as  before.  That  lessee  will  pur- 
chase all  timber  required  for  his  purposes 
therein  of  lessors  at  market  price.  That 
if  such  coal  is  worked  by  more  than  one 
party  deriving  any  interest  therein  as  joint 
lessee  or  partner,  that  then  the  rent  shall 
be  lOOL  per  annum,  payable  as  before, 
with  a  royalty  of  6d,  Or  if  lessee  shall 
ship  coal  at  any  port  or  sell  to  any  public 
company  otherwise  than  as  a  country  col- 
lier, that  then  for  the  first  year  the  rent  be 
50^.  payable  as  before,  and  the  second 
100/.,  with  the  mentioned  royalty.*'  Then 
followed  other  stipulations  as  to  determi- 
aatioii  of  the  term,  and  as  to  making  a 
road,  and  as  to  the  supply  of  coal  to  the 
lessors  for  the  purposes  '*  of  the  said  farm." 
On  the  18th  of  March  1846,  Mr.  Rees^by 
an  indenture  of  that  date,  assigned  to  Sir 
Robert  Price,  Bart.,  his  executors,  admin- 
latrators  and  assigns,  all  his  right  and 
interest  under  the  alleged  contract  between 
him  and  Miss  Jenkins  and  Mr.  Griffith. 
This  deed  recited  that  the  agreement  was 
made  between  Mr.  Griffith  on  his  own 
behalf,  and  as  agent  for  his  aunt,  with  Mr. 
Rees.  Sir  Robert  Price  filed  this  bill  in 
April  1846  against  Mr.  Griffith,  Miss 
Jenkins  and  Mr.  Rees,  and  it  prayed 
specific    performance   of   the    agreement 


against  the  two  former,  and  if  need  be  that 
Mr.  Rees  might  be  decreed  to  join  them : 
or  if  the  Court  should  be  of  opinion  that 
she  was  not  bound  by  the  agreement,  that 
Mr.  Griffith  might  be  decreeid  specifically 
to  perform  the  same  so  far  as  respected  his 
own  undivided  moiety  of  the  said  premises. 

The  answers  denied  the  agreement,  and 
set  up  the  Statute  of  Frauds,  and  claimed 
the  benefit  of  it.  After  the  suit  was  at 
issue,  and  before  witnesses  were  examined, 
the  bill  was  allowed  to  be  dismissed  as 
against  Miss  Jenkins. 

On  behalf  of  the  plaintiff,  it. was  argued 
that  the  exhibits  C  and  A  formed  an  agree- 
ment, and  that  A  was  the  paper  referred 
to  in  C,  and  that  the  signature  to  paper  C. 
was  a  sufficient  signature  by  Mr.  Ghriffith  to 
the  agreement.  As  to  any  doubt  on  the 
meaning  of  ''coals,  &c.,"  that  could  soon 
be  set  at  rest  by  any  person  conversant 
with  the  customs  of  a  coal  district,  and  it 
would  be  found  to  mean  coals,  iron-stone 
and  fire  clay. 

The  cause  was  heard  before  Wigram,y.  C . , 
on  the  25th,  26th  and  28th  of  January 
1850 ;  and,  on  the  7th  of  February  follow- 
ing, his  Honour  dismissed  the  bill,  with 
costs,  holding  that  there  was  no  evidence 
to  shew  that  exhibit  A.  was  the  document 
referred  to  in  exhibit  C,  or  what  document 
was  in  foct  referred  to  in  exhibit  C.  On 
that  occasion,  the  cases  of  Wheatley  v. 
Slade{\\  Thomas  v.Derinsi. (2),  Hvdey. 
Wrench  (3)  and  Graham  v.  Oliver  (4)  were 
cited.  The  plaintiff  appealed  from  the 
whole  decree. 

Mr.  RoU  and  Mr.  Hishp  Clarke  ap- 
peared for  the  appellant. 

Mr.  MaUns  and  Mr.  J.  H.  Palmer^  for 
the  respondent,  were  not  called  on. 

Upon  the  hearing  of  the  appeal,  the  cases 
of  MorUock  v.  Buller  (5)  and  NeUhorfe  v. 
Holgate  (6)  were  referred  to. 

Lord  Justice  Knight  Brucb.— -The  first 
question  here  is,  whether  the  documents  A. 

(1)  4  Sim.  126. 

(2)  1  Keen,  729;  ■.  c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  267. 

(3)  8  Bear.  $34. 

(4)  Ibid.  124. 
(6)  10Ve«.292. 
(6)  1  Coll.  203. 
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and  C.  taken  together  eomprise  a  perfect 
agreementi  capable  of  being  carried  into 
effect  by  a  decree  of  this  Court  for  specific 
performance.  To  the  affirmative  of  that 
proposition  there  are  several  objections. 
In  the  first  place,  I  am  not  satisfied,  speak- 
ing for  myself  alone,  that  the  subject- 
matter  of  die  contract  is  sufficiently  stated. 
I  am  not  satisfied  what  it  was  which  was 
intended  to  be  included  in  the  term, 
"coals,  &c."  There  is  no  evidence  to 
shew,  and  perhaps  such  evidence  would  be 
difficult  to  get,  what  this  "  &c"  includes 
or  what  it  does  not  include.  In  the  next 
place,  I  am  not  satisfied  that  the  other 
terms  of  the  alleged  agreement  are  com- 
pletely intelligible^  or  such  as  could  be 
compelled  to  be  carried  into  execution. 
But  assuming  that  papers  A.  and  C.  com- 
prise all  that  is  necessary  for  constituting 
a  binding  contract,  the  question  remains, 
are  they  to  be  acceded  to,  inasmuch 
as  they  are  not  signed,  but  only  pro- 
posed to  David  Rees  as  the  conditions 
upon  which  the  coal  mines  were  to  be 
let?  The  absence  of  a  sigpied  agreement 
was  endeavoured  to  be  overcome  by  the 
letter  C,  which  letter,  however,  only  refers 
to  the  coal  at  one  of  the  two  places  men- 
tioned in  the  exhibit  A.  The  agreement 
referred  to  in  this  letter  is  alleged  to  be 
the  document  marked  A,  which,  I  may  re- 
mark, is  no  agreement  at  all.  However,  it 
might  perhaps  be  too  strict  criticism  to 
decide  on  the  absence  of  identity  merely 
on  such  grounds.  It  is  a  more  important 
observation  that  there  were  two  papers, 
namely,  the  exhibits  A  and  Z,  in  Mr.  Cuth- 
bertson*s  office,  each  of  which  might  with 
equal  propriety,  if  with  propriety  at  all, 
answer  the  description  in  this  letter.  It 
is  therefore  unnecessary  further  to  examine 
what  is  the  meaning  of  the  paper  marked 
A,  since  we  cannot  assume  that  it  was  the 
document  referred  to  as  the  agreement  in 
Mr.  Cuthbertson's  hands,  because  of  the 
uncertainty  thus  introduced.— [His  Lord- 
ship then  made  reference  to  the  Statute  of 
Frauds,  and  proceeded.] — But  this  is  not 
the  whole  case  against  the  plaintiff.  This 
colliery  belongs  to  two  persons  in  undivided 
moieties.  The  plaintiff  filed  his  bill  against 
both,  alleging  that  the  contract  was  binding 
against  both,  but  by  an  alternative  prayer 


he  prayed  relief  against  one.  If  he  should 
fail  to  establish  his  claim  against  the  two. 
The  bill  was  afterwards  dismissed  against 
Mary  Jenkins,  leaving  only  the  owner  of  the 
other  share.  But  the  owner  of  the  other 
share  never  meant  to  contract  for  one  share 
alone :  if  he  intended  to  contract  at  all,  he 
intended  for  a  lease  of  the  whole  colliery. 
I  can  conceive  cases  where  a  person  who 
has  contracted  to  convey  more  than  it  is 
in  his  power  to  convey,  ought  to  be  de- 
creed to  convey  what  he  can,  either  with 
or  without  miOcing  compensation  to  the 
vendee  for  such  part  of  the  subject-matter 
of  the  contract  as  the  vendor  is  unable  to 
convey.  A  lease  of  an  undivided  moiety 
of  a  colliery  is  a  very  different  thing  from 
a  lease  of  a  whole  colliery,  and  here  there 
is  no  ground  of  impropriety  or  misrepre- 
sentation, as  by  holding  himself  out  as 
capable  of  contracting  for  the  whole,  or  in 
fact  any  other  ground,  for  enabling  the 
Court  to  act  against  the  owner  of  one  un- 
divided share. 

The  only  question  which  remains  is,  as 
to  the  costs  of  this  appeal,  and  complaints 
have  been  made  of  the  defence.  There 
are  numerous  cases  in  which  the  plaintiff's 
case  failing,  it  does  not  fail  with  all  costs, 
but  there  the  course  of  the  plaintiff  ought 
to  be  clear.  Here,  there  is  no  case  what- 
ever against  the  defendant,  and  nothing 
for  dividing  or  giving  less  than  the  whole 
costs.  There  was  never  any  pretence  for 
filing  the  bill  at  all. 

Lord  Justice  Lord  Cranworth.  —  I 
am  of  the  same  opinion.  The  Vice  Chan- 
cellor seems  to  have  gone  on  the  ground 
that  there  was  no  agreement  capable  of 
being  enforced.  The  agreement  relied  on 
is  in  two  respects  deficient.  I  am  not 
satisfied  what  that  paper  is  which  is  refer- 
red to  in  the  letter  of  the  15th  of  April 
1843,  as  ''the agreement  in  Mr.  Cuthbert- 
son's  hands  ;"  and  if  the  document  A.  be 
that  paper,  I  am  of  opinion  that  the  terms 
of  it  are  too  ambiguous  for  this  Court  to 
carry  into  effect.  The  appeal  must  be 
dismissed,  with  costs. 
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TRYE  V.  THE  CORPORATION 
OF  GLOUCESTER. 


M.R.       ^ 
1851.         > 
Jone  5,  6,  24.  J 

Charily  —  Bequest  to  build  and  endow, 
conditional  on  a  Gift  of  Land — Mortmain — 
Stai.  9  Geo,  2.  c.  36. 

/.  O.  by  his  tffiUf  directed  his  trustees, 
after  the  decease  of  his  wife,  to  transfer 
funds  of  the  value  of  8,000/.  sterling  to  the 
corporation  of  G,  and  a  like  sum  of  8,000/. 
to  the  corporate  bodies  of  C,  T,  and  W, 
upon  trust  tn  each  ease  thereout  to  raise 
1,900/.  and  lay  out  the  same  in  the  founda- 
tion, buUdiny,  and  furnishing  a  hospital  or 
almshouse  for  the  city  of  G,  and  each  of  the 
other  places,  C,  T.  and  W,  in  the  event  of 
any  Umd  being  given  orgrantedto  the  corpora- 
tion for  the  purpose  of  his  charity  within  the 
period  of  ten  years  next  after  his  decease, 
under  U^  provisions  of  9  Geo.  2.  c.  36. 
And  he  declared  that  no  part  of  the  trust 
monies  should  be  applied  in  the  purchase  of 
land;  and  in  the  event  of  no  land  being 
granted  within  the  ten  years,  then  the 
prineipal  trutt  monies  incapable  of  being 
applied,  were  to  fall  into  his  residuary  estate. 
Land  as  a  site  for  the  hospital  was  con- 
veyed to  the  corporation  of  G,  and  to  each 
of  the  corporate  bodies  of  C,  T.  and  W» 
shortly  before  the  expiration  of  the  ten  years, 
but  the  deed  conveying  the  land  to  the  cor- 
poraUon  of  G.  was  not  enrolled  until  five  days 
after  the  ten  years  had  expired: — Held,  that 
the  deeds  conveying  the  land  were  good  under 
the  9  Geo,  2.  c,  36.  That  a  bequest  made 
on  an  inducement  to  third  parties  to  convey 
land  in  mortmain,  and  not  to  take  effect 
unless  land  should  be  conveyed  accordingly, 
was  void:  and  that  a  bequest  which  tended 
directly  to  bring  fresh  lands  into  mortmain 
was  void:  and  that  a  bequest  of  money  to  be 
expended  in  the  erection  or  repair  of  build- 
ings was  void,  unless  an  intention  was  clearly 
expressed  that  the  money  was  to  be  expended 
upon  land  already  in  mortmain. 

John  Ollnej,  by  his  will,  dated  the  3rd 
of  January  1836,  gave  unto  Henry  Trye, 
Thomas  Hinney  and  William  King,  their 
executors  and  administrators,  the  sum  of 
36,000/.  secured  to  him  by  a  contract  with 
William  King,  and  also  a  sum  of  5,000/. 
secured  to  him  by  the  bond  of  the  Rev. 
Henry  Maxwell,  upon  trust  to  get  in  and 
Kbv  Sutixs^  XXL— Chaito. 


invest  the  same  in  government  stocks 
or  funds,  and  accumulate  the  dividends 
during  the  life  of  his  wife  Johanna,  and 
after  her  decease,  then  to  transfer  so 
much  of  the  said  trust  funds  as  should  be 
equal  in  value  to  the  sum  of  8,000/.  ster- 
ling into  the  names  of  the  mayor  and 
corporation  of  the  city  of  Gloucester,  who 
should  stand  possessed  thereof  upon  the 
trusts  and  for  the  purposes  thereinafter 
declared  of  and  concerning  the  same,  (that 
is  to  say)  upon  trust  that  they,  the  said 
mayor  and  corporation,  did  and  should 
thereout  in  the  'first  place  raise  the  sum  of 
1,300/.,  and  he  directed  that  in  the  event 
of  any  land  being  given  or  granted  to  the 
said  mayor  and  corporation  of  Gloucester 
for  the  purposes  of  his  charity,  within  the 
period  of  ten  years  next  after  his  decease, 
under  the  provisions  of  the  9  Geo.  2.  c.  36, 
intituled  ''  An  Act  to  restrain  the  dispo* 
sition  of  lands,  whereby  the  same  became 
inalienable,"  be  laid  out  and  expended  in 
or  towards  the  erecting  and  building, 
finishing  and  rendering  habitable,  a  sub- 
stantial hospital  or  almshouse  for  the  dty 
of  Gloucester,  according  to  the  scheme 
or  plan  which  he  had  drawn  up  and 
signed  for  the  due  regulation  of  those 
hospitals  or  almshouses  which  he  intended 
should  be  founded  and  established  in  due 
time  after  his  decease.  And  he  directed 
that  the  residue  of  the  said  sum  of  8,000/. 
should  be  held  for  the  benefit  of  the  city 
of  Gloucester  upon  the  trusts  declared  by 
him  in  his  scheme  or  plan  for  the  founda* 
tion  and  endowment  of  the  respective 
almshouses. 

The  testator  then  directed  the  trustees 
for  the  time  being  of  his  will,  as  the  trust 
monies  and  the  accumulations  should  be 
sufficient,  to  transfer  so  much  as  should  be 
equal  to  8,000/.  sterling  into  the  names  of 
the  corporate  body,  or  if  none,  into  the 
names  of  the  minister  and  churchwardens 
of  each  place  thereinafter  mentioned,  that 
is  to  say,  Cheltenham,  Tewkesbury  and 
Winchcomb,  who  were  to  stand  possessed 
thereof  upon  trusts  similar  to  those  before 
declared  of  the  8,000/.  directed  to  be 
transferred  to  the  mayor  and  corporation 
of  Gloucester. 

"  Provided  always,  and  he  thereby  de- 
clared that  no  part  of  the  said  trust  monies, 
stocks,  funda   or  securities  should  be  in 
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any  respect  applied,  or  attempted  to  be 
applied,  for  the  purpose  of  procuring  or 
purchasing  land  upon  which  to  build  or 
erect  aaj  of  the  said  hospitals  or  alms- 
houses." 

"  Provided  always,  and  he  further  de« 
clared  that  in  the  event  of  no  land  or  site 
being  respectively  granted  or  conveyed  for 
the  purposes  aforesaid  within  the  period 
of  ten  years  next  after  his  decease,  then 
and  thenceforth  so  much  of  the  said  prin- 
cipal trust  monies,  funds  and  securities  as 
should  eventually  become  incapable  of 
being  applied  for  the  purposes  aforesaid, 
should  sink  into  his  residuary  personal 
estate  for  the  benefit  of  his  residuary  lega- 
tees." 

The  testator  then  gave  several  small 
charitable  legacies,  and  directed  that  they 
should  be  paid  out  of  his  monies  and  other 
personal  estate  not  arising  from  or  secured 
upon  land.  And  as  to  all  the  rest  and 
residue  of  his  said  trust  monies,  stocks, 
funds  and  securities,  subject  to  any  further 
legacies  he  might  give  by  any  codicil  to 
his  will,  he  gave  the  same  to  his  wife 
Johanna,  Margaret  Powell  and  William 
King  for  their  own  benefit  as  tenants  in 
common;  and  he  appointed  his  trustees 
executors  of  his  will. 

A  testamentary  paper,  duly  executed 
and  attested,  was  annexed  to  the  will, 
containing  a  scheme  for  the  management 
of  the  almshouses  intended  to  be  founded. 
The  testator  died  on  the  16th  of  January 
1836,  having  made  and  published  a  codicil 
to  his  will,  dated  the  9th  of  January  1836, 
which  did  not  affect  the  question  in  the 
cause,  and  both  the  will  and  codicil  were 
proved  by  all  the  executors  on  the  2nd 
of  March  1836. 

This  suit  was  instituted  by  the  trustees, 
on  the  31st  of  May  1848,  asking  the  Court 
to  declare  whether  the  bequests  made  by 
the  testator  of  the  four  sums  of  8,000l. 
each  were  valid;  and  if  so,  for  proper 
directions  as  to  the  course  they  should  pur- 
sue with  respect  to  the  monies. 

The  Master,  by  his  report,  dated  the 
23rd  of  April  1850,  in  pursuance  of  a 
reference  made  to  him  on  the  15th  of  De- 
cember 1849,  found  that  by  four  several 
indentures,  dated  respectively  the  12th  of 
January  1846,  the  13th  of  January  1846, 
the  12th  of  January  1846,  and  the  13th  of 


January  1846,  four  several  pieces  of  land 
near  Gloucester,  Cheltenham,  Tewkesbury, 
and  Winchcomb,  had  been  conveyed  by 
several  parties  to  the  persons  pointed  out 
by  the  testator,  in  order  that  almshouses 
and  hospitals  might  be  built  thereon,  and 
that  the  whole  of  these  indentures  were 
enrolled,  in  compliance  with  the  provisions 
of  the  Mortmain  Act,  prior  to  the  16tfa  of 
January  1846,  except  the  indenture  by 
which  the  land,  intended  for  the  site  of  the 
hospital  at  Gloucester,  was  conveyed  to  the 
mayor  and  corporation  of  Gloucester ;  this 
indenture  was  not  enrolled  until  the  21st 
of  January  1846,  which  exceeded  by  five 
days  the  period  of  ten  years  fiK>m  the  day 
of  the  death  of  the  testator.  In  eadi  oi 
these  cases  the  grantors  survived  twelve 
months  after  each  of  the  deeds  severally 
executed  by  them,  and  that  the  several 
pieces  of  land  had  been  given  since  the 
death  of  die  testator,  with  the  intention  of 
giving  effect  to  the  puipose  of  the  testae 
tor's  charities. 

The  questions  raised  were,  first,  whetiier 
a  gift  of  money  to  be  applied  for  erecting^ 
building,  furnishing,  and  rendering  habit- 
able  a  hospital,  in  case  land  for  that  pur- 
pose should  be  given  by  a  third  party,  was 
valid;  and,  secondly,  whether,  assuming 
such  gift  to  be  valid,  the  conditions  speci- 
fied by  the  testator  in  his  will,  requiring 
grants  to  be  made  for  the  purpose  of  his 
charities  within  ten  years  had  been  com- 
plied with. 

Mr.  Kenyan  Parker  and  Mr.  ElderUm^ 
for  the  plaintiffs,  the  trustees,  and  executors, 
stated  the  &cts. 

Mr.  Lloyd  and  Mr.  Lewin^  for  the  cor- 
poration of  Gloucester.-— It  may  be  con- 
sidered as  clearly  established,  that  unless  a 
testator  distinctly  points  to  some  land  in 
mortmain,  the  Court  will  consider  that  he 
means  an  interest  in  land  to  be  purchased, 
and  the  gift  will  be  invalid ;  that  principle 
was  laid  down  in  the  cases  of  The  Attorney 
General  v.  TyndaU  (1),  The  Attorney  Gen- 
eral v.  Davies  (2),  Mather  v.  Seott  (3),  and 
Dixon  V.  Butler  {^)^  but  in  this  case  the 
testator  has  declared  that  no  portion  of  his 

(1)  2  Eden.  On?  •  e.  c.  ^mbL  614. 
(2)9Ve«.5jJ^' 
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property  shall  be  laid  out  in  the  purdiaie 
of  landy  and  has  made  his  gift  conditional 
upon  land  being  legally  in  mortmain  within 
the  term  of  ten  years  after  his  decease.  It 
was  therefore  open  for  a  charity  with  lands 
already  in  mortmain  to  come  forward  within 
the  time  specified  by  the  testator,  and  ap«- 
propriate  land  for  the  purpose  of  erecting 
the  almahouses,  and  it  was  also  open  for 
any  person  to  give  a  piece  of  land  for  that 
purpoae  :  in  either  case  the  object  of  the 
testator  coold  be  accomplished,  as  the  land 
being  in  roortmain  the  money  might  be 
expended.  The  policy  of  the  law  allows 
bequests  for  the  erection  of  hospitals  and 
ahnshouaes  if  lands  are  to  be  obtained  for 
that  purpose —  The  Attormey  General  v. 
Bmdee  (5).  In  GibkU  v.  Hob$an  (6)  the 
bequest  of  a  sum  of  money  generally  to 
build  almshouses  fidled  only  because  there 
was  no  land  upon  which  they  could  be 
buUty  and  the  direction  to  build  was  con- 
sidered aa  a  direction  to  purchase.  In  this 
case  the  testator  contemplated  the  forma- 
tion of  a  fund  auxiliary  to  others,  and  as 
an  aid  to  other  donations,  and  upon  the 
presumption  that  other  persons  would  assist 
in  finding  the  house  or  land  for  the  alms- 
houses—^^nuAotp  ▼.  AtkiMon  (7)f  The 
AUomey  Oeneral  ▼.  ^taxmaa  (8).  The 
gift  of  the  testator  was  distinct  and  inde- 
pendent of  the  grant  of  the  land,  and 
neither  depended  upon  the  other,  the  con- 
dition in  Uie  will  being  no  portion  of  the 
gift.  A  gift  to  repair  almshouses  already 
in  mortmain  is  valid — The  AUomey  Oen^ 
end  v.Par»om»{^\  Johnston  ▼•  ^f0aatt(lO), 
and  The  Attorney  General  ▼.  Na$h(\\). 
In  cases  also  where  the  Court  can  see 
the  intention  of  the  testator,  and  that  it  is 
wholly  distinct  from  the  Statute  of  Mort- 
main, it  will  not  allow  the  bequest  to  fail 
on  account  of  the  frame  of  the  gift — Simon 
▼.border  (12)  and  Hayier  y.  Trego  (IS). 
And  here  the  land  might  be  considered  aa 
conveyed  to  a  corporation,  under  the  39 

W  S  Atk.  806;  ■.€.  2  Yet.  md.  647. 

(6)  3  Ujh  &  K.  525 ;  i.  c  4  Law  J.  Rep.  (n.8.) 
Chanc.  41. 

(7)  S  Madd.  306. 

(8)  2  Jac  &  W.  270,  276. 

(9)  8  Vts.  186. 

(10)  3Madd.467. 

(11)  3Bro.C.C.588. 

(12)  5  Rust.  1 12. 

(13)  IUid.118. 


£liz.  c.  5.  88.  1,  3.  and  4,  which  was  made 
perpetual  by  the  21  Jac.  1.  c.  1 :  those 
acts,  for  the  purposes  of  a  hospital,  enabled 
persons  seised  in  fee  of  lands  to  create  a 
corporation  and  endow  it  with  lands  to  the 
value  of  2001.  a  year,  and  not  less  than 
10/.  In  this  case  the  deeds  have  been 
duly  enrolled  in  Chancery  in  compliance 
with  the  provisions  of  tibe  acts,  and  of 
the  9  Geo.  2.  c.  ^.  There  is,  therefore, 
property  upon  which  the  gift  of  the  tes- 
tator will  attach,  so  that  with  these  powers 
in  existence  the  whole  intention  and  policy 
of  the  law  shall  be  carried  out.  It  will, 
no  doubt,  be  argued  that  the  corporation  of 
Gloucester,  or  any  other  of  the  charities,  has 
not  any  land  as  a  site  for  the  hospital,  and 
that  the  deeds  have  not  been  duly  enrolled : 
but  enrolment  was  the  act  of  the  grantee- 
Taylor  v.  Jones  (14),  and  might  be  done 
without  the  concurrence  of  the  grantor.  As, 
therefore,  U\e  donor  has  survived  the  exe- 
cution of  the  deeds  twelve  months,  their 
validity  cannot  be  questioned.  The  en- 
rolment was  made  within  the  six  calendar 
months  from  the  date — Gilbert  on  Uses,  209, 
Sug,  ed,f  and  upon  the  principle  acted  upon 
under  the  27  Hen.  8.  c.  16,  no  ejectment 
could  be  maintained  between  the  date  of 
the  deed  and  the  enrolment — Dymmoek's 
ease{\S\  and  upon  enrolment  the  deed 
became  valid  from  its  day  of  execution. 

Mr.  Walpole  and  Mr,  JoUiffe^  for  the 
incumbents  and  ministers  of  the  several 
churches  of  Cheltenham. 

Mr.  Haig,  for  die  corporation  of  Tew- 
kesbury. 

Mr,  R.  Palmer  and  Mr.  Prior^  for  the 
vicar  and  minister,  and  churchwardens  of 
the  parish  of  Winchoomb. 

Mr.  RoupeU  and  Mr.  T.H.  HaU,  for  the 
residuary  legatees. — If  the  formation  of  a 
charity  was  contemplated  which  could  not 
be  carried  out,  and  a  personal  bequest  was 
attached  to  it,  that  must  fiiil  with  the 
principal  objectr— TVbe  Attorney  General  v. 
IVhitchureh  (16).  A  bequest  of  money  to 
build  a  parsonage-house  at  the  bottom  of 
the  parson's  garden  has  been  held  valid — 
Brodie  v.  the  Duke  of  Chandos  (17)  ; 
but  it  is   always   necessary   to   consider 

(14)  1  Salk.  389. 

(13)  Cro.  Jac.  408;  sc  Hob.  136. 

(16)  3Vei.  141. 

(17)  1  Bit).  C.C.  444,  Fi. 
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whether  there  was  an  indirect  intention 
that  land  should  be  purchased  out  of  the 
money — The  Attorney  General  v.  Davies^ 
The  Attorney  General  v.  Nash,  The  Attor^ 
ney  General  v.  Hyde  (18).  In  Henshaw 
v.  Atkinson  the  bequest  was  supported  on 
account  of  the  negative  words,  that  the 
money  was  not  to  be  laid  out  in  land ;  but 
here  the  bequest  was  made  a  direct  induce* 
ment  to  draw  lands  into  mortmain.  It 
was  a  condition  precedent  to  the  gift,  and 
related  to  no  particular  parcel  of  land ;  it 
was  a  purchase  in  fact,  the  value  for  which 
was  the  intended  outlay.  In  The  Attorney 
General  v.  Downing  (19),  the  devise  was 
before  the  9  Geo.  2.  c.  36,  and  there  it 
was  considered  necessary  to  obtain  a 
licence  from  the  Crown  to  take  in  mort- 
main, and  the  decree  was  conditional. 
The  gift  of  the  land  in  this  case  was  not 
complete  at  the  time  indicated  by^  the 
testator;  the  deeds  were  not  d)ily  enrolled, 
and  until  enrolment  the  estate  was  not 
legally  vested  in  the  grantees,  and  had  they 
never  been  enrolled  the  bargainor  would 
have  continued  seised — 2  Com,  Dig,  tit. 
'Bargain  and  Sale,'  (B,  6).  Until,  there- 
fore, the  enrolment  did  take  place,  the 
estate  was  in  abeyance — 2  Inst.  674.  It 
appears  that  all  the  grantors  of  these 
lands  have  lived  a  year  after  the  execution 
of  the  several  deeds ;  but  have  the  convey- 
ances satisfied  the  intention  of  the  testator? 
The  Court  will  not  look  into  futurity  to 
determine  whether  the  gifts  were  severally 
good.  The  testator  has  named  ten  years, 
and  the  Court  will  not  extend  that  time 
a  day,  and  certainly  not  add  to  it  the  year 
which  the  grantors  must  live  to  render  the 
gifts  valid — Matthews  v.  Venahles  (20). 
Such  gifts  must  be  construed  strictly  and 
the  condition  be  complied  with — Tidk  v. 
Houlditch  (21),  and  here  perfect  and  not 
inchoate  gifts  were  contemplated.  The 
reference  was  not  to  the  gift  being  made, 
but  to  its  being  perfected.  Assuming, 
therefore,  that  any  of  the  gifts  failed,  who 
was  entitled  to  that  gift  ?  The  testator,  as 
between  the  legatees,  directed  no  abate- 
ment.   The  first  named  were  to  be  satisfied 

(18)  Ambl.  751. 

(19)  Ibid.  550;  Dick.  414;  s.  c.  noin.  Att  Gen. 
9.  Bowyer,3  Yes.  714;  5  Yes.  300;  8  Yes.  256. 

(20)  2  Bing.  136 ;  s.c.  2  Law  J.  Rep.  C.P.  124. 

(21)  1  Yes.  &  B.  248;  s.c.  1  Rop.  Leg.  666. 


in  full ;  the  failure,  therefore,  of  any  one 
of  the  legacies  would  carry  that  legacy 
direct  into  the  residuary  estate.  On  the 
whole,  it  appears  that  the  gift  to  the  chari- 
ties has  faUed,  and  the  residuary  legatee! 
are  entitled  to  the  legacies. 
Mr*  Lloyd,  in  reply. 

June  24. — ^The  Master  of  the  Rolls. 
•'—The  first  question  raised  in  this  case  is^ 
whether  the  deeds  which  have  been  exe- 
cuted conveying  the  land  for  the  purpose 
of  these  several  charities  can  be  considered 
as  coming  within  the  directions  contained 
in  this  will,  as  it  was  impossible,  on  the 
day  the  ten  years  expired,  to  say  that  the 
conveyances  had  been  perfected;  and  with 
respect  to  Gloucester  in  particular,  from 
the  circumstance  of  the  non-enrolment,  it 
was  as  it  is  alleged  incomplete.  With 
respect  to  all  those  points,  I  do  not  think 
any  doubt  exists,  and  that  whatever  might 
be  the  state  of  the  property  during  the 
intermediate  period  that  elapsed  between 
the  execution  of  the  grant  and  the  ultimate 
enrolment  within  six  months  and  the  sur- 
vivorship of  the  grantors  for  twelve  months, 
all  the  authorities,  as  well  as  reason  and 
principle,  concur  in  saying,  that  whether 
the  deeds  are  made  good  or  bad  by  the 
compliance  or  non-compliance  with  the 
necessary  conditions  imposed  by  the  sta- 
tute, the  validity  or  invalidity  must,  for 
all  purposes,  date  from  the  day  of  the 
execution  of  the  deeds.  I  am  therefore  of 
opinion,  that  as  the  deeds  were  duly  en- 
rolled within  the  six  months,  and  as  the 
grantors  all  survived  for  twelve  months 
after  the  date  of  the  respective  conveyances, 
the  deeds  were  good  and  effectual  deeds 
from  the  day  of  their  due  execution,  and 
that  in  particular  the  deed  conveying  the 
land  to  the  corporation  of  Gloucester  was, 
on  the  12th  of  January  1846,  and  has  since 
continued  to  be,  a  good  and  effectual 
conveyance  for  all  purposes.  I  consider 
this  to  be  so  well  settled  that  I  have  been 
unwilling  to  go  through  the  authorities 
cited  at  the  bar,  more  particularly  as  I 
shall  have  to  refer  to  several  with  reference 
to  the  subsequent  part  of  the  case.  The 
circumstance  that  the  grantors  might  de- 
feat the  conveyances  (upon  which  I  give 
no  opinion)  by  con^^^y^^S  ^^  \2^^  to  a 
purchaser  for  valual^^^  consideration  does 
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not,  in  my  opinion,  affect  the  qnestion. 
If  the  conveyance  had  taken  place  before 
the  will  of  the  testator,  and  he  had  directed 
the  money  to  be  laid  out  on  the  lands  so 
conveyed,  I  should  not  have'  hesitated  to 
consider  the  bequest  good, — and  yet  the 
same  question  might  have  arisen  if  the 
grantor  of  the  land  had  been  then  alive. 

The  remaining  question  is,  whether  the 
bequest  is  good,  having  regard  to  the  Sta* 
tute  of  Mortmain,  and  to  the  circumstance 
that  the  bequest  is  made  on  condition  that 
lands  should  be  granted  for  the  purpose  of 
enabling  the  bequest  to  be  carried  into 
effect.  This  depends  entirely  upon  the 
principle  to  be  extracted  from  the  nume* 
xous  decisions  which  have  been  pronounced 
on  the  construction  of  this  statute,  9  Geo.  2. 
c,  36.  To  make  the  conclusion  I  have 
arrived  at  intelligible,  I  shall  refer  to  many 
of  these  cases  and  state  the  points  as  they 
have  arisen,  and  I  shall  also  state  how  far 
I  consider  the  law  to  be  settled.  These 
authorities  I  consider  establish  conclusively 
two  propositions :  first,  that  a  bequest  to 
lay  out  money  in  the  erection  of  build- 
ings,  without  more,  pre-supposes  that  a 
portion  of  the  bequest  must  be  applied  in 
the  purchase  of  land  for  this  purpose ;  and 
that  this,  therefore,  comes  within  the  pro* 
hibition  contained  in  the  Statute  of  Mort- 
main, and  that  the  bequest  is  void:  se* 
condly,  that  a  bequest  to  lay  out  money 
in  the  erection  or  repair  of  buildings  upon 
land  already  in  mortmain  is  not  within  the 
prohibition,  but  is  a  valid  and  effectual 
bequest. 

The  question  I  have  to  consider  is, 
whether  the  bequest  is  good  when  it  is 
so  framed  as  to  induce  some  other  person 
to  give  land  in  mortmain,  and  where  the 
testator  provides  that  the  bequest  is  not  to 
take  effect  unless  the  inducement  so  held 
out  shall  prove  effectual.  The  authorities 
which  bear  directly  or  indirectly  on  this 
subject  are  very  numerous ;  and  I  think 
it  necessary  shortly  to  notice  those  that 
bear  direcUy  upon  the  subject.  The  first 
case  is  Sorresby  v.  HoUins  (22).  In  that 
case  a  direction  to  secure  an  annuity  to 
the  poor  of  Leeke,  '*  either  by  purchase  of 
lands  of  inheritance,  or  otherwise  as  the 
executors  should  be  advised,"  was  held  by 

(22)  9  Mod.  221. 


Lord  Hardwicke  to  be  a  good  bequest,  by 
reason  of  the  words  '*  or  otherwise" ;  and 
he  stated,  that  '*  upon  this  act  of  parliament 
there  is  no  authority  to  construe  a  bequest 
to  be  void  if  by  law  it  can  possibly  be  made 
good"  ;  and  I  cite  this  case  rather  for  this 
observation  as  to  the  construction  of  the 
bequest  with  reference  to  the  statute,  than 
for  the  point  expressly  decided.  In  Cant^ 
well  v.  Baker  (23)  the  bequest  of  residue  to 
trustees  "in  order  to  and  towards  erecting  a 
school,"  was  held  by  Lord  Hardwicke  to  be 
a  good  bequest.  In  Vaughan  v.  Farrer  (24) 
Lord  Hardwicke  also  held,  that  a  bequest 
of  personal  estate  for  erecting  a  hospital 
was  not  void  within  the  statute.  In  The 
Attorney  General  v.  Bowles  a  testator  gave 
500/.  "  upon  trust  to  lay  out  part  thereof 
in  erecting  a  small  school-house,  and  a  little 
house  adjoining  for  the  master  to  live  in,  the 
whole  purchase  and  building  not  to  exc^^ed 
200/.,  the  remaining  300/.  to  be  laid  out 
in  the  purchase  of  land,  or  in  some  real 
security,  for  the  maintenance  of  master." 
Lord  Hardwicke  held,  according  to  the  re* 
port  in  Fesey,  sen.,  that  the  300/.  was  void ; 
"but  as  to  the  200/.,  if  they  could  get  a 
piece  of  ground  by  the  gift  or  generosity  of 
any  person — ^not  by  purchase — they  might 
be  at  liberty  to  apply  to  the  Court  to  lay 
out  that  200/.  in  erecting  a  school-house 
thereon."  As  to  this  it  may  be  observed, 
that  Lord  Hardwicke  has  expressed  in  his 
judgment  nearly  what  the  testator  has 
here  expressed  in  his  will.  It  is  clear, 
therefore,  consistently  with  that  case,  and 
with  the  cases  I  have  already  cited,  if  it 
is  law,  that  this  would  be  a  good  bequest. 
According,  however,  to  the  report  in  Atkyna^ 
Lord  Hardwicke  held  that  the  money  could 
only  be  laid  out  in  case  there  existed  some 
piece  of  land  in  mortmain  already  in  the 
parish,  on  which  the  school  might  be  erected. 
In  Glubh  V.  the  Attorney  General  (25)  a 
bequest  to  build  a  parsonage-house  on 
existing  glebe  was  held  by  Sir  Thomas 
Clarke  to  be  a  good  bequest. 

The  Attorney  General  v.  Tyndall,  of 
which  I  have  Uiree  reports— -one  in  AmbL 
614,  a  second  in  2  Eden,  207,  and  also 
some  private  manuscript  notes,  which  came 
to  me  from  the  possession  of  my  father, 

(23)  Cited  2  Ves.  sen.  185. 

(24)  Ibid.  182. 

(25)  AmbL  373. 
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(but  by  whom  those  notes  were  made  I 
am  unable  to  state)— has  been  considered 
a   sort    of   leading   authority   upon    the 
subject,   and  appears  to  have  been   the 
subject  of  repeated  comment  in  the  sub* 
sequent  cases.      It  certainly  altered   the 
precise  law,  as  it  is  to  be  gathered  from 
the  decisions  which   I  have   already  re- 
ferred to,  and  it  contains  some  propositions 
which    have   not   received    confirmation. 
The    testatrix    in    that    case    expressly 
directed  land  to  be  purchased,  and  alms- 
houses to  be  erected  on  the  land  so  pur- 
chased :  so  that  there  was  little  doubt  but 
that,  according  to  all  the  authorities,  the 
gift,  so  far  as  regarded  the  purchase  of 
land,  was  bad ;  and  the  other  gift  depend- 
ing on  that  would  fail  also,  and  would  have 
been  so  decided  by  Lord  Hardwicke,  and 
Lord  Henley  accordingly  so  decided,  and 
in  doing  so,  though  it  was  not  necessary 
for  his   decision,  he  laid  the  rule  down 
broadly  thus— that  a  bequest  to  lay  out 
money  in  erecting  buildings,  even  if  the 
land  is  already  in  mortmain,  would  be  bad, 
''because  building  on  an  existing  site  is 
laying  out  the  money  in  realty,  and  there- 
fore contrary  to  the  spirit  of  the  statute :  it 
improves  the  site,  is  demandable  in  a  pr^- 
eipet  and  is  a  purchase  of  so  much  reaJty." 
This  is  certainly  not  law,  according  to  the 
modem  decisions  ;  and  the  importance  of 
this  decision  is  rather  firom  the  manner  in 
which  it  has  been  treated  by  subsequent 
Judges,forthe  observations  of  Lord  Henley 
were  not  necessary  to  the  decision ;  and  he 
seems  also  to  have  felt  some  little  warmth 
in  deciding  the  case  with  reference  to  his 
observations  in  the  House  of  Lords.     It 
is  true,  in  the  case  in  Eden  it  is  stated  that 
that  does  not  appear  in  the  manuscript 
note,  and  is  supposed  not  to  have  been 
stated ;  but  in  tJie  manuscript  note  which 
I  have  of  the  judgment,  which  is  evidently 
a  third  report,  the  same  observations  are 
contained.     It  is  possible,  therefore,  he 
might  have  thought  that  it  was  desirable  to 
omit  that  subsequently.  In  the  subsequent 
case  also  of  The  Athmey  General  v.  Down^ 
ing,  Lord  Northington  seems  desirous  to 
support  the  case  of  The  Attorney  General 
V.  BawleSj  for  he  states  that  that  case  and 
the  case  of  The  Attorney  General  v.  Tyn^ 
dall  are  not  inconsistent  with  each  other ; 
and  in  the  decision  I  think  they  are  not  so. 


In  the  case  of  Pelham  v.  Ander9on{2&)j  a 
bequest  to  "  bidld  and  endow  an  hospital," 
was  held  to  be  void ;  and  in  Brodie  v.  M« 
Duke  of  Chandos  a  bequest  to  build  a  new 
parsonage-house  on  land  already  in  mort- 
main was  held  to  be  good.    In  The  Attorney 
General  v.  Hyde  the  testatrix  gave  1,500/. 
to  be  laid  out  under  the  direction  of  the 
minister  and  churchwardens  of  Royston, 
for  erecting  a  free  school,  and  that  when 
built  2,000/.  should  be  applied  for  the 
support  of  it.     It  appeared  that  there  was 
a  piece  of  land  in   Royston  already  in 
mortmain,  on  a  part  of  which  there  was  a 
school-house  standing,  and  which  might  be 
applicable  for  this  purpose.     Lord  Apsley 
in  his  judgment  reviewed  the  former  de- 
cisions, and  laid  down  this  as  the  broad 
distinction  :— that  a  gift  to  build  on  land 
already  in  mortmain  was  good,  but  a  gift 
to  build  generally  imported  bu3ring  as  well 
as  building,  and  was  therefore  bad;  and 
he    held,    that  The  Attorney   General  v« 
Bowles  had  been  overruled  by  The  Attorney 
General  v.  TyndaU,     I  consider  the  law 
as  to  this  point  to  be  in  a  great  measure 
settled  by  diis  case.  This  distinction  which 
he  pointed  out  has  prevailed  since  in  all 
the  subsequent  cases.     In  The  Attorney 
General  v.  Nash  a  bequest  to  build  a 
school  was  held  to  be  void,  and  a  demurrer 
to  the  information  was  allowed  accord- 
ingly; and  so  Lord  Eldon  states  in  8  Ves, 
191,  solely  upon  the  gpround  of  the  pre- 
sumption already  stated,  that  you  ought 
to  infer,  where  tlie  testator  is  silent,  t^at 
he  meant  land  to  be  purchased.     In  The 
Attorney    General  v.    WhUekwreh,   Lord 
Loughborough    held    that   The  Attorney 
General  v.  Bowles  had  been  shaken  by 
subsequent  authorities,  and  he  concurred 
in  dissenting  from  it.  .  Chapmam  v.  Brown 
(27)  and  The  Attorney  General  v.  Pareome 
repeated  and  confirmed  that  a  bequest 
of  money    to    be  laid    out  in    making 
or  repairing  a  building  was  good,  so  fiEur 
as  applicable  to  land  already  in  mort- 
main, but  bad  to  the  extent  that  it  went 
beyond    that.      But  the  latter   contains 
a  remarkable  expression  in  Lord  Eldon's 
judgment,  which,  to  some  extent,  is  favour- 
able to  the  case  of  the  charities  in  this  case. 

{^fC\  2  E^cn,  296. 
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He  nys»  "I  agxee  with  tbe  late  v«.i», 
which  go  a  great  way  to  estahlish  that  the 
Court  cannot  put  snch  a  conttmction  upon 
the  word  *  erect'  as  was  put  upon  that 
word  in  former  cases,  and  that  primdfaeie 
the  testator  must  he  taken  to  mean  hy  that 
word,  that  land  shall  he  hought.  I  think 
the  good  sense  is  with  the  later  cases, 
requiring  that  the  testator  himself  should 
have  manifested  his  purpose  to  he  suffi« 
dently  answered  if  they  could  hire  or  heg 
land,  according  to  the  expressions  in  the 
different  cases."  I  will  consider  the  effect 
of  this  expression  when  I  comment  upon 
the  ease  of  Hemhaw  ▼.  Atkinson ;  hut, 
taking  these  words  hy  th^nselves,  it  would 
appear  aa  if  Lord  Eldon  thought,  that  if 
the  testator  pointed  out  they  might  hire 
or  heg  the  land,  that  would  make  a  good 
hequest.  The  AUomey  General  v.  Datiet 
is  a  very  important  case.  There  a  tes« 
tator  gave  a  "sum  of  5»000l.,  more  or 
less,  as  it  may  he  wanted,  to  huild  twelye 
almshouses,  purchase  the  ground,  six  for 
poor  men,  and  six  for  poor  women,  eco« 
nomy  and  conyenience  to  he  ohsenred  in 
thestrocture."  Then  he  also  gave  as  fol* 
lows :—"  After  the  fisregoing  hequests  are 
discharged,  and  anything  further  that  may 
ocenr  of  that  sort,  I  give  all  the  remainder 
of  my  property  for  the  use  of  the  Orphan 
Sdiool  in  the  City  Road,  under  the 
direction  of  the  committee  of  that  school 
for  the  time  heing,  provided  they  will 
furnish  a  piece  of  ground  near  the  school, 
to  huild  the  aforesaid  houses  on,  and 
the  committee  to  take  the  management 
of  them  and  all  my  affairs,  wluch  is 
not  great ;  and  if  it  is  not  agreeahle  or 
convenient  for  them  to  do  so,  I  re* 
quest  the  following  to  accept  of  the 
tnmhle  of  fulfilling  my  desire."  Then  he 
makes  some  further  statement.  Sir  Wil- 
liam Gkant  held  this  to  he  void,  on  the 
ground  that  the  residue  was  given  to  the 
charity  on  condition  that  they  furnished 
the  ground.  He  states,  '*  It  is  unnecessary 
to  consider  how  fax  that  opinion,  contrary 
to  Lord  Haxdwicke*s,  may  he  well  founded ; 
for  the  provision  of  this  will  is  not  merely 
that  if  land  shall  he  given  these  alms- 
houses shall  he  huilt,  hut  he  proposes 
to  the  committee  a  gift,  and  offers  them 
the  residue  as  a  consideration  for  their 
furnishing   land  for  his  almshouses,  and 


taking  the  management  of  them  and  his 
affairs."  It  woidd  take  me  too  long  to 
read  the  reasons  for  his  coming  to  that 
conclusion.  Lord  Eldon,  in  affirming  this 
judgment,  makes  this  ohservation,  (9  Fe»» 
p.  544;,  which  is  of  great  importance, 
''Whatever  were  the  decisions  formerlyi 
when  charity  in  this  court  received  more 
than  fair  consideration,  it  is  now  clearly 
eslahlished,  and  I  am  glad  it  has  come 
hack  to  some  common  sense,  that  unless 
the  testator  distinctly  points  to  some  land 
already  in  mortmain,  the  Court  will  under- 
stand him  to  mean  that  an  interest  in  land 
is  to  he  purchased,  and  the  gift  is  not 
good."  In  Joknekm  v.  Swaun  it  was 
held,  that  a  sum  of  money  that  was 
left  to  he  invested,  and  the  dividends  ap- 
plied in  providing  a  school-house,  was 
good,  inasmuch  as  this  hequest  pointed 
to  hiring  the  school-house,  and  not  to 
putting  any  land  in  mortmain.  And  in 
the  case  of  Hemhaw  v.  Atkimonf  which 
was  decided  five  months  hefore  hy  the 
same  Judge,  a  case  which  at  first  sight 
appears  to  have  a  very  material  and  con- 
trolling effect  upon  tins  case,  the  testator 
states  his  wish  that  a  hlue-coat  school 
shall  he  erected  at  Oldham,  and  a  hlind 
asylum  at  Manchester,  and  he  gives 
20,000/.  in  trust  to  trustees  for  the  use  of 
each  of  the  charities,  and  directs  that  the 
monies  shall  not  he  applied  in  the  purchase 
of  lands,  it  heing  his  expectation  that  other 
persons  will,  at  their  expense,  purchase 
lands  and  huildings  for  Uiose  purposes; 
and  then  he  gave  all  the  remainder  of  his 
personal  estate  in  trust  for  these  charities. 
He  afterwards,  hy  his  codicil,  points  out 
that  he  does  not  expect  that  any  land  what- 
ever shall  he  given.  The  reasons  given,  in 
the  printed  report,  hy  the  Vice  Chancellor 
for  his  decisions  are  not,  to  my  mind,  very 
full  or  satisfactory,  hut  he  seems  to  have 
decided  it  solely  upon  the  ground  that  the 
second  codicil  shewed,  that  although  ori- 
ginally the  testator  might  have  contem- 
plated that  land  would  he  required  for  the 
purpose  of  the  charities,  yet  afterwards, 
when  he  made  his  second  codicil,  he  was 
of  a  different  opinion  ;  he,  therefore,  di- 
rected only  the  interest  to  he  paid  to  the 
trustees  for  the  maintenance  and  the  sup- 
port of  the  charities.  This  was  commented 
upon  hy  Sir  Thomas  Plumer,  in  the  case 
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of  The  Attorney  General  v.  Hinxman^ 
which  is  only  material  so  far  as  it  relates 
to  this  point.  In  The  Attorney  General 
V.  Hinxman  there  was  a  bequest,  which 
would  have  been  good  as  it  stood  origin- 
ally, but  being  inseparably  connected 
with  one  that  was  bad,  the  whole  failed. 
Sir  Thomas  Plumer  said,  in  giving  his 
judgment,  that  "if  the  case  could  be 
brought  up  to  that  of  Henshaw  v.  Atkin^ 
son^  where  there  were  negative  words 
shewing  the  intention  to  be,  what  is  con- 
tended  for  here,  that  the  money  should 
not  be  applied  to  purchase  or  keep  in 
repair  any  real  estate, — if  it  appeared,  as 
it  did  then,  that  the  bequest  was  intended 
to  form  an  auxiliary  fund,  to  go  in  aid  of 
other  donations,  on  the  supposition  that 
some  other  person  would  give  a  house, 
we  should  then  be  relieved  from  the 
difficulty."  These  observations  shew  that 
Sir  Thomas  Plumer  did  not  consider  that 
the  decision  in  the  case  of  Henshaw  v. 
Atkinson  established  anything  more  than 
this  proposition,  namely,  that  a  bequest 
in  favour  of  a  charity  expressly  directing 
that  no  portion  of  the  bequest  should 
be  applied  to  land,  but  providing  that 
if,  at  any  future  time,  some  person 
should  give  land  to  the  charity,  this 
bequest  might  be  made  available  in  erect- 
ing or  repairing  buildings  on  that  land, 
was  a  good  bequest,  and  one  of  which 
this  Court  would  execute  the  trusts. 
Assuming  that  to  be  decided,  it  is  very 
much  in  accordance  with  the  supposed  case 
suggested  by  Lord  Eldon,  in  his  judgment 
in  The  Attorney  General  v.  Parsons,  to 
which  I  have  already  referred.  It  would 
also  be  very  near  the  present  case,  and  yet 
it  would  be  scarcely  consistent  with  the 
rule  laid  down  by  Lord  Eldon  in  The 
Attorney  General  v.  Davies,  which  I  have 
already  read.  If  that  rule  is  to  be  carried 
to  its  fullest  extent,  still  it  would  not  be 
conclusive  of  the  present  case,  as  some  ma- 
terial distinctions  exist  between  that  case 
and  the  present.  The  bequest  in  Henshaw 
V.  Atkinson  was  to  take  effect  at  all  events, 
even  though  no  land  should  be  obtained  ; 
and  no  portion  was  to  be  applied  in  ob- 
taining land,  nor  any  direct  encourage- 
ment held  out  for  that  purpose.  But  in 
the  case  before  me,  though  it  is  directed 
that  no  portion  of  the  bequest  is  to  be 


expended  in  the  purchase  of  land,  yet  the 
bequest  is  to  fail  altogether  unless  land 
can  be  obtained  from  other  persons  to  be 
put  in  mortmain,  and  it  is  expressly  con- 
ditional on  that  event.  This  has  never 
beeiv  decided  to  be  good,  and  is,  as  I  have 
already  stated,  opposed  to  the  dicta  which 
I  have  read  of  Lord  Eldon. 

In  Pritchard  v.  Arbouin  (28)  Lord 
Lyndhurst  stated  the  rule  to  be  as  laid 
down  by  Lord  Eldon,  namely,  that  "  un- 
less the  testator  distinctly  pointed  to  some 
land  which  was  already  in  mortmain,"  a 
bequest  to  build  could  not  be  sustained. 
Gibleit  V.  Hobson  is  an  important  and 
material  case,  but  principally  ^for  the 
observations  contained  in  the  judgment. 
The  bequest  was  in  these  words  :-^"  I 
give  and  bequeath  to  the  Butchers'  Charit- 
able Institution  the  sum  of  5,000/.,  to- 
wards building  almshouses  to  the  said 
institution."  This  was  held  to  be  void, 
in  conformity  with  the  older  cases,  because 
it  assumed  that  land  must  be  purchased 
in  order  to  enable  the  legacy  to  take 
effect.  Though  the  decision  in  that  case 
does  not  positively  bear  upon  the  present, 
some  of  Uie  observations  of  Lord  Broug- 
ham are  very  important  and  material  as 
to  the  general  policy  of  the  act.  He  ob- 
serves, that  "  placing  land  in  mortmain  is 
the  object  against  which  the  act  is  point- 
ed :  but  then  money  is  equally  forbidden 
to  be  devised  for  the  purpose  of  buying 
land,  because  that  would  indirectly  put  the 
land  purchased  in  mortmain.  So  charitable 
bequests,  to  be  invested  in  real  securities, 
are  equally  forbidden,  in  consequence  of 
their  tendency  to  bring  land  by  foreclosure 
into  the  perpetual  ownership  of  a  corporate 
mortgagee."  It  appears,  there^fore,  to 
have  been  Lord  Brougham's  opinion,  that 
any  bequest  which  directly  tended  to  put 
land  in  mortmain  would  be  a  contraven- 
tion of  the  statute. 

Mather  v.  Scott  is  a  most  important 
case :  the  bequest  there  was,  "  As  to  all 
the  residue  of  my  property,  I  give  the 
same  to  the  chaplains  of  His  Majesty's 
Dockyard  at  Devonport,  and  of  the  Royal 
Hospital  of  Stonehouse,  in  conjunction 
with  my  executors,  with  a  request  that 

(28)  8  Rues.  456;  s.  c.  5  Law  J.  Rep.  (k.s.) 
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tfaej  will  be  pleased  to  entreat  the  lord 
of  the  manor,  either  at  Devonport  or  East 
Stonehonse,  to  grant  a  spot  of  ground 
saitable  for  the  erection  of  as  many  decent 
dwellings  or  rooms.*'  And  then  it  pro- 
vides how  they  are  to  be  boilt.  The  tes- 
tator evidently  did  not  here  contemplate 
the  purchase  of  land.  He  does  not  ex- 
piesaly  prohibit  it,  but  he  expects  that 
the  land  can  be  obtained,  to  use  the  ex- 
pression of  Lord  Eldon  in  The  Attorney 
General  v.  Parsons ,  by  begging  from  the 
lord  of  the  manor.  Lord  Langdale  went 
careftdly  through  the  authorities.  He 
did  not,  as  it  appears  to  me,  consider  the 
cssual  expressions  of  Lord  Eldon  in  The 
Attorney  General  v.  Parsons^  nor  the  case 
of  Henshaw  v.  Atkinson^  as  conclusive  on 
the  case ;  but,  on  the  contrary,  having 
reviewed  all  the  cases,  he  laid  down  the 
rule  thus :  that  the  bequest  was  void 
unless  it  pointed  expressly  to  land  already 
in  mortmain.  He  then  adds  this  passage, 
which,  if  it  be  the  law,  is  decisive,  in 
my  opinion,  of  the  present  case.  It  is 
at  the  end  of  his  judgment:—"  It  is 
said,  that  the  direction  of  the  trustees,  to 
be  pleased  to  entreat  the  lord  to  grant  a 
piece  of  ground,  does  not  bring  this  case 
within  the  principle ;  but  I  am  of  opinion 
that,  if  the  testator  intended  to  exclude  a 
purchase,  he  has  failed  to  express  his  in- 
tention^  and  that  it  is  contrary  to  the 
policy  of  the  Mortmain  Act  to  permit 
testamentary  gifts  of  money  to  bci  laid  out 
on  land  as  an  inducement  to  draw  land 
into  mortmain.  I  am  of  opinion,  upon 
the  first  point,  that  the  language  of  the 
bequest  is  not  sufficiently  express ;  and, 
upon  the  second,  that  the  charitable  gift 
must  &il." 

There  is  but  one  further  authority  to 
which  I  intend  to  advert,  but  before  I 
do  so  I  pause  to  consider  the  effect  of 
the  cases  to  which  I  have  already  re- 
ferred. The  current  of  the  later  decisions 
at  least  has  been  express,  bearing  stronger 
and  stronger,  and  concluding  with  the  last, 
that  whatever  acts  as  a  direct  inducement 
to  put  land  in  mortmain  is  a  void  bequest ; 
and,  with  the  exception  of  the  case  of 
Henshaw  v.  Atkinson^  on  which  I  express 
no  opinion  as  to  whether  that  case  would 
now  receive  the  same  decision  as  it  did 
then,  but  which,  as  it  appears  to  me,  is 
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easily  distinguishable,  so  as  to  be  consistent 
with  all  the  other  decisions,  though  not 
possibly  with  all  the  dicta  to  be  found  in 
those  cases,  the  rule  to  be  deduced  from 
these  decisions,  laying  aside  some  casual 
expressions,  appears  to  be  as  stated  by  Lord 
Eldon  in  the  case  of  The  Attorney  General 
V.  DavieSf  to  which  I  have  already  referred, 
that  unless  the  testator  distinctly  points  to 
some  land  already  in  mortmain,  the  Court 
will  understand  him  to  mean  that  an  in- 
terest in  land  is  to  be  purchased,  and  that 
the  gift  is  not  good ;  and  this  rule  is  con- 
firmed by  Lord  Lyndhurst  and  Lord  Lang- 
dale.  I  am  therefore  of  opinion  that  I 
could  not  declare  this  legacy  to  be  good, 
without  being  prepared  to  state  my  opinion 
that  the  cases  of  Mather  v.  Scott  and  The 
Attorney  General  v.  Davies,  decided  by 
Lord  Langdale,  Sir  William  Grant  and 
Lord  Eldon,  were  not  law — at  least  to  this 
extent,  that  the  case  of  Mather  v.  Scott  was 
not  law ;  and  with  respect  to  the  second 
case,  that  the  dicta  in  it  would  not  be  con- 
sidered law,  unless  very  much  restricted  in 
respect  of  what  is  there  laid  down. 

The  difSculty  in  this  case,  however,  is  not, 
in  my  opinion,  concluded,  for  there  still  re- 
mains one  case  on  which  I  must  make  two  or 
three  observations.  This  is  the  case  of  Dixon 
V.  Butler.  This  case,  as  it  stands  reported, 
is  one  of  a  very  singular  description.  As 
it  appears  to  me,  no  arguable  question  in 
reality  existed.  In  that  case,  the  bequest 
was  expressly  made  good  by  the  statute 
43  Geo.  3.  c.  108,  which  had  been  passed 
by  the  legislature  precisely  to  meet  be- 
quests of  that  nature ;  because,  in  the 
opinion  of  the  legislature  and  of  convey- 
ancers, such  bequests  would  be  invalid 
unless  sanctioned  by  statute  ;  and  yet  the 
counsel  seem  to  have  argued  the  case,  and 
the  Court  seems  to  have  reserved  its  judg- 
ment, in  entire  ignorance  of  the  existence 
of  that  statute.  The  learned  Judge  accord- 
ingly, in  giving  judgment,  having  appa- 
rently observed  tibe  statute  subsequently 
to  the  argument,  states,  at  the  close  of  his 
observations,  that  the  statute  43  Geo.  3. 
c.  108.  determines  the  question  in  the 
case.  His  previous  observations,  there- 
fore, are  rather  to  be  considered  as  obiter 
dicta^  than  as  actually  deciding  the  point. 
They  are,  however,  from  the  ability  of  that 
learned   Judge,    entitled   to  the    greatest 
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weight.  He  states  the  principle  of  all 
the  cases  to  be  this  :  '*  But  I  apprehend, 
where  a  testator  gives  money  to  be  laid 
out  on  land  already  purchased  by  others 
for  such  building,  or  on  land  to  be  given 
by  a  third  person  for  that  purpose,  and 
the  trustees  have  only  authority  to  lay 
out  the  money  in  building  on  such  land 
so  procured,  and  cannot  employ  it  in  pro- 
curing such  land,  the  bequest,  if  such  an 
object  appear  clearly  from  the  language 
used  in  the  testator's  will,  is  good.  For 
then  the  word  '  build'  is  not  to  be  taken 
in  its  extended  sense,  as  including  the 
purchase  of  the  land,  but  is  by  the  lan- 
guage of  the  testator  applied  specially  to 
the  mere  cost  of  erecting,  as  contradistin- 
guished from  procuring  the  land  on  which 
such  erection  is  to  take  place."  With 
the  greatest  respect  and  deference  to  the 
opinion  of  that  learned  Judge,  I  cannot 
say  that  I  have  come  to  the  same  conclu- 
sion as  to  the  result  of  the  previous  cases; 
and  I  cannot  reconcile  the  observations  I 
have  just  read  with  what  was  decided  by 
Lord  Langdale  in  Mather  v.  Scoit ;  with 
what  was  laid  down  by  Lord  Brougham 
in  Giblett  v.  /foA^on— -neither  of  which 
cases  appears  to  have  been  cited  before 
the  learned  Baron  ;  nor  can  I  reconcile  it 
with  the  principle  laid  down  by  Lord  Eldon 
in  The  Attorney  General  v.  Davies^  nor  by 
Lord  Lyndhurst  in  Pritchard  v.  Arhouin. 

I  am  therefore  unable  to  reconcile  this 
with  the  former  authorities— -I  mean  the 
later  authorities— because  the  earlier  deci- 
sions of  Lord  Hardwicke  undoubtedly 
would  support  that  view  of  the  case. 

If  I  agreed  with  it  on  principle,  and 
dissented  from  the  other  authorities,  I 
should  even  then  feel  great  difHculty  in 
resisting  what  appears  to  me  to  be  so 
strong  a  body  of  decision  by  such  learned 
Judgres;  but  as  I  concur  with  the  prin- 
ciple enunciated  by  those  decisions,  and 
as  I  believe  that  die  only  clear  and  in- 
telligible mode  of  construing  the  Statute 
of  Mortmain,  so  as  to  give  it  a  con- 
sistent rule  and  a  test  easily  applied  by 
which  to  ascertain  the  validity  of  bequests 
of  this  nature,  is  by  adopting  the  rule  laid 
down  in  those  authorities,  I  am  compelled 
to  follow  them  in  that  which  I  consider 
they  have  decided.  In  order  to  facilitate 
an  appeal  in  this  case,  and  in  order  that 


the  grounds  of  my  decision  may  be  as 
clear  and  distinct  as  I  can  make  them,  I 
state  my  opinion  to  be,  that,  according  to 
the  decided  cases  and  the  true  construction 
of  the  9  Geo.  2.  c.  36,  a  bequest  is  void 
which  tends  directly  to  bring  fresh  land 
into  mortmain ;  and  also,  that  a  bequest  of 
money,  to  be  expended  in  the  erection  or 
repair  of  buildings,  is  void  also,  unless  the 
testator  in  his  will   expressly  states  his 
intention  that  the  money  so  bequeathed  is 
to  be  expended  upon  some  land  already  in 
mortmain.     This  bequest,  in  my  opinion, 
offends  against  both  these  principles.     It 
is  therefore,  in  my  opinion,  void ;  and  I  am 
prepared   to   make   a   declaration  to  that 
effect,  and  to  give  the  consequential  direc- 
tions. 

I  cannot,  however,  conclude  this  case 
without  observing  that  it  is  of  great  im- 
portance   that    Uie    principle    on    which 
gifls  to  charities  can  be  supported  should 
be  settled ;  and  that,  as  this  is  a  case,  in 
which  the  property  is  of  large  amount,  it 
would,  in  my  opinion,  be  a  very  proper 
case  to  carry  to  a  higher  tribunal ;    and 
with  this  view,  and  to  assist  the  parties 
against  whom  I  decide,  I  have  endeavoured 
to  make  the  grounds  of  my  decision  as  plain 
as  possible.     This  is  a  matter,  however, 
to  be  left  to  their  discretion.     I  can  only 
make  the  decree  as  I  have  already  stated, 
and  give  the  costs  of  all  parties  out  of  the 
estate. 


WARDK  V.  WARDE. 


Baron  and  Feme — Solicitor  and  Client — 
Production  of  Documents. 

The  plaintiff  h^ng  thewife  of  the  principal 
defendant,  filed  a  bill  against  her  husband, 
alleging  that  by  ^^^  marriage  settlement  a 
particular  estate  «^^*  charged  with  ajainhfre 
an  her  behalf,  {haifihe  afterwards  signed  a 
deed  exonerail  iho^  «»*«*«  fi^^^  thejoiniure, 
f*pon  the  ti*T^  l<lt«^9  *^*  *  *^^  f"  . 
barged  on  "^^^^  '^^  «"^  *^*J  ^^^^ 
^^  prepaid  ^^tfrf  i***  *'*^  ^^  *?^'^f 
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decree  prayed  cmm  that  the  »ec<md  estate 
wughi  be  charged  with  the  jointure*  The 
hfuband^  by  fU$  answer^  stated  that  the  trane^ 
action  relative  to  the  release  of  the  jointure 
was  conducted  by  the  solicitor  solely  on  his 
behalf,,  and  the  solicitor  stated  that  the  plain" 
tiff  had  no  separate  solicitor  or  counsel,  and 
acted  only  under  the  opinion  of  the  husband^ s 
leyal  advisers : — Held,  (reversing  the  deci^ 
sion  of  the  Court  below)  that  the  solicitor 
was  to  be  deemed  the  solicitor  of  the  wife  as 
weU  as  of  the  Imsband;  and  ihat  the  wife 
had  a  right  to  the  inspection  of  all  documents 
which  came  into  the  solicitor's  possession  in 
relation  to  and  during  that  employment, 

Semble — Where  husband  and  wife  have 
Ustinet  interests,  and  the  wife  is  induced,  in 
dealing  with  those  interests,  to  act  under  the 
advice  of  a  solicitor  employed  and  paid  by 
the  husband,  the  solicitor  will  be  deemed 
to  act  as  the  soUeitor  both  of  the  husband 
and  wife* 

This  iras  the  renewal  of  a  motion,  which 
bad  been  refused  bj  the  Vice  Chancellor 
Lord  Cranworth,  for  the  production  of 
certain  documents  referred  to  in  the  answer 
of  the  defendants  Charles  Thomas  Warde 
and  Henrj  Bury  his  solicitor  (1). 

The  case  may  be  stated  shortly  as 
follows. 

By  deeds  of  October  1834,  being  the 
settlements  executed  previously  to  the  mar« 
riage  of  the  defendant  C.  T.  Warde  with 
the  plaintiff,  certain  estates  in  Warwick- 
shire were  charged  with  a  jointure  of 
1,0001.  »-year  in  favour  of  the  plaintiff,  in 
case  she  should  survive  her  husband ;  and 
a  power  was  reserved  to  C.  T.  Warde  to 
substitute  other  estates  in  lieu  of  the  War- 
wickshire estates  as  a  security  for  the 
jointure.  On  the  29th  of  November  1 844, 
C.  T.  Warde  contracted  for  the  purchase 
of  an  estate  in  Bedfordshire,  called  the 
Luton  Hoo  estate,  for  the  sum  of  1 50,000  J. ; 
and  by  the  terms  of  the  contract,  6,000h 
was  to  be  paid  down  at  the  time  of  signing, 
and  a  further  sum  of  50,000^.  on  the  25th 
of  Maidi  1845 ;  and  in  de&ult  of  such 
payment  of  the  last-mentioned  sum,  the 
sale  was  to  be  void,  and  the  5,0001.  for* 
feited  to  the  vendor.  C.  T.  Warde  being 
desirous  of  selling  the  Warwickshire  estates 

(1)  20  Lair  J.  Rep.  (n.8.)  Chanc.  36. 


for  the  purpose  of  raising  funds  to  pay 
for  the  Luton  Hoo  estate,  the  plaintiff 
released  the  Warwickshire  estates  from  the 
jointure  of  1,000^.  a  year,  on  C.  T.  Warde 
covenanting  to  secure  the  same  upon  such 
real  estates  as  he  should  thereafter  acquire. 
C.  T.  Warde  afterwards  sold  the  Warwick- 
shire estates,  and  out  of  the  proceeds  of 
such  sale,  paid  the  50,000/.,  part  of  the 
purchase-money  of  the  Lutoii  Hoo  estate, 
and  was  let  into  possession ;  but  he  de- 
clined to  charge  it  with  the  jointure  of 
1,000/.  The  bill  was  filed  by  Mrs.  Warde 
against  her  husband,  the  surviving  trustee 
of  the  settlement,  Henry  Bury  (who  was 
the  solicitor  of  C.  T.  Warde  in  the  trans- 
action) and  others,  and  it  charged  that  at 
the  time  of  the  execution  of  the  deed  by 
which  the  Warwickshire  estates  were  re- 
leased from  the  jointure,  it  was  understood 
by  all  parties  that  the  Luton  Hoo  estate 
was  to  be  charged  with  the  same,  and  that 
on  the  faith  of  that  being  done,  the  plain- 
tiff had  executed  and  acknowledged  the 
deed:  and  that  the  cases  laid  before  coun- 
sel and  the  instructions  for  the  preparation 
of  the  deeds,  and  the  correspondence  would, 
if  produced,  evidence  the  fact ;  and  that 
the  plaintiff  entered  into  the  arrangements 
and  executed  the  release  under  the  advice 
of  the  solicitor  and  counsel  of  C.  T. 
Warde,  and  without  having  any  other  legal 
advice.  The  bill  then  charged  that  the 
defendants  or  some  or  one  of  them  had  in 
their  possession  or  power,  or  in  the  pos- 
session or  power  of  their  solicitors  or  agents, 
divers  deeds  and  cases  for  the  opinion  of 
counsel,  and  instructions  to  counsel  for  the 
preparation  and  settlement  of  deeds,  letters 
and  other  papers  relating  to  the  matters 
aforesaid,  or  some  or  one  of  them,  by  which 
the  truth  thereof  would  appear;  and  that 
they  ought  to  produce  tiie  same.  The 
bill  prayed  a  specific  performance  of  the 
contract  to  charge  the  Luton  Hoo  estate 
with  the  jointure  of  1,000/. 

The  defendant,  C.  T.  Warde,  by  his 
answer,  admitted  that  the  release  of  the 
Warwickshire  estates  from  the  jointure 
was  made  for  facilitating  the  sale  of  the 
same,  and  for  enabling  him  to  complete 
the  purchase  of  the  Luton  Hoo  estate,  but 
that  there  was  no  contract  or  understand- 
ing that  the  Luton  Hoo  estate  should  be 
charged  with   the  jointure;    and  he  ad- 
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tnitted  that  previously  to  the  execution  of 
the  release  of  the  20th  of  September  1845, 
divers  cases  for  the  opinion  of  counsel,  and 
instructions  for  the  preparation  of  the 
necessary  deeds,  were  laid  before  counsel, 
and  that  considerable  correspondence  re- 
lating thereto  did  pass  between  the  defen- 
dant and  his  legal  advisers ;  but  he  insisted 
that  he  was  not  bound  to  produce  the  same, 
having  reference  to  the  matters  in  issue  in 
the  cause ;  and  he  admitted  that  the  plain- 
tiff executed  the  said  release  under  the 
advice  of  the  solicitors  and  counsel  of  the 
defendant  without  having  any  other  legal 
adviser.  The  second  schedule  to  the 
answer  contained  a  list  of  cases  for  the 
opinion  of  counsel,  and  the  opinions  thereon, 
and  letters  passing  between  the  defendant 
and  his  solicitors  relating  to  the  matters  at 
issue  in  this  suit ;  and  the  second  part  of 
the  same  schedule  consisted  of  cases, 
opinions  and  letters  respectively,  stated, 
given  and  written,  after  the  dispute  between 
the  plaintiff  and  the  defendant  had  arisen ; 
and  the  defendant  submitted  that  he  ought 
not  to  be  compelled  to  produce  any  of  the 
particulars  contained  in  the  said  second 
schedule. 

The  defendant,  H.  Bury,  by  his  answer 
admitted  that  the  plaintiff  had  no  separate 
solicitor  or  counsel ;  but  he  insisted  that 
the  documents  in  question  came  into  his 
hands  as  solicitor  of  Mr.  Warde  alone,  and 
that  he  could  not  without  a  violation  of 
professional  confidence  disclose  the  contents 
of  the  same. 

Mr,  Stuart  and  Mr,  Dickinson,  in  sup- 
port of  the  motion,  contended  that,  pre- 
viously to  the  execution  of  the  release,  no 
dispute  had  arisen  between  the  plaintiff 
and  her  husband,  but  there  was  a  com- 
munity of  interest ;  and  that  the  opinions 
were  taken,  and  the  instructions  were  given 
on  behalf  of  both  parties;  and  that  the 
plaintiff,  having  acted  throughout  under 
the  advice  of  her  husband's  solicitor,  with- 
out having  any  separate  legal  advice,  must 
be  taken  to  have  a  joint  interest  with  her 
husband  in  the  documents  in  question ; 
and  they  referred  to 

Clasiett  V.  Phillips,  2  You.  &  C.  C.C.  82. 

Hughes  v.  Biddulph^  4  Russ.  190. 

Flight  V.  Robinson,  8  Beav.  22 ;  s.  c. 
13  Law  J.  Rep.  (n.s.)  Chanc.  425. 


Blenkinsopp  v.  Blenkinsopp,  2  Phil. 
607 ;  s.  c.  17  Law  J.  Rep.  (n.s.) 
Chanc.  343. 

Mr,  RoU  and  Mr,  Ershtne,  contra.— 
These  documents  are  protected,  for  they 
arose  from  the  subject-matter  of  dispute 
out  of  which  litigation  subsequently  en- 
sued, though  not  at  the  time  contemplated 
— Lord  Walsingham  v.  Goodricke  (2),  The 
case  of  Flight  v.  Robinson  is  inconsistent 
with  the  case  of  Herring  v.  Clobery  (3).  It 
does  not  necessarily  follow  that  because 
the  plaintiff  employed  no  other  solicitor, 
the  defendant's  solicitor  was  her  solicitor ; 
and  the  defendant  Bury,  by  his  answer, 
says  that  he  got  possession  of  the  docu- 
ments as  the  confidential  adviser  of  the 
husband  alone,  and  the  plaintiff  must  take 
that  statement  as  she  finds  it. 

Perry  v.  Smith,  9  Mee.  &  W.  681 ; 
s.c.  11  Law  J.  Rep.(N.s.)£xch.  281. 

Doe  d.  Peter  v.  Watkins,  3  Blng.  N.C. 
421 ;  s.  c.  6  Law  J.  Rep.  (n.s.)  C.P. 

107. 
Greenough  v.  GaskeU,  1  Myl.  &  K.  98. 

Mr.  Messiter  appeared  for  the  defendant, 
H.  Bury. 

Mr,  Stuart  replied. 

August  5,  1851. — ^The  Lord  Chancel- 
lor.— This  is  an  appeal  against  an  order 
made  by  the  Vice  Chancellor  Lord  Cran- 
worth,  dismissing  an  application  made  on 
behalf  of  the  plaintiff  for  an  order  directing 
the  defendants  Warde  and  Bury,  to  produce 
for  the  inspection  of  the  plaintiff,  certain 
written  documents  referred  to  in  the  plead- 
ings. The  facts  of  the  case,  so  far  as  they 
are  relevant  to  this  appeal,  may  be  shortly 
stated.  The  plaintiff  Marianne  Warde  is 
the  wife  of  the  defendant  Mr.  Waide.  The 
marriage  took  place  in  1834.  A  settlement 
was  made  previous  to  the  marriage,  dated 
the  18th  of  October  1834,  by  which  certain 
estates  in  Warwickshire  called  the  Clopton 
Hall  estates,  were  charged,  amongst  other 
sums,  with  a  jointure  of  1,0001.  a-yearin 
favour  of  Mrs.  Warde,  in  die  event  of  her 
surviving  her  intended  husband.  The 
trustees  of  that  settlement  were  the  defen- 

(2)  3  Hare,  122. 

(3)  1  Ph.  91 ;  8.C.  11  Law  J.  Rep.  (if.8.)  Chaac 
149. 
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danta  Lawes  and  Cottle,  and  two  other 
persona   since  dead.     Mr.   Cottle  retired 
firom  the   tmst,  and   the  defendant  Bury 
was  substituted  in  his  place.     The  settle- 
ment contained  the  usual  powers,  allowing, 
under  certain  restrictions,  a   substitution 
of  the  security  for  a  jointure.     In  the  year 
1845,  the  defendant  contracted  to  purchase 
a  considerable  estate  in  Bedfordshire,  called 
the  Luton  Hoo  estate,  and  he  became  de- 
sirous to  sell  the  Clopton  Hall  estate,  in 
order  to  apply  the  proceeds  in  payment 
for  the  Bedfoidshire  estate ;  and  to  effect 
that  purpose,  it  was  necessary  that  the 
Clopton  Hall  estate  should  be'  discharged 
of  the  jointure,  so  that  the  purchaser  should 
not  be  responsible  for  the  validity  of  the 
substituted  charge,  and  the  necessary  deeds 
were  executed  to  release  the  Clopton  Hall 
estate.     It  was  alleged,  on  the  part  of  the 
plaintiff,  that  she  was  induced,  at  the  re- 
quest  of  her  husband,  the  defendant,  and 
upon  the  advice  of  the  defendant  Bury, 
who  she  insbts  acted  lis  the  solicitor  for 
her  and  her  husband,  to  consent  to  the 
release  of  that  estate,  upon  the  understand- 
ing, that  the  newly  purchased  estate,  or 
some  other    estate,   should   be    properly 
charged  with  the  payment  of  the  jointure. 
Amongst  the  deeds  executed  in  relation 
to  the  transaction  was  a  deed  of  covenant 
by  which  Mr.  Warde  contracted  to  grant 
and  secure  out  of,  or  otherwise  well  and 
sufficiently  charge,  a  competent  and  suffi- 
cient part  of  such  estate  as  he   should 
thereafter  acquire,  one  annuity  or  yearly 
rent-charge  for  1,0001.  for  the  benefit  of 
his  wife,  the  plaintiff,  in  case  she  should 
survive  him,  with  like  powers  as  in  the 
former  settlement.     The  purchase  of  the 
Luton  Hoo  estate  has  not  yet  been  com- 
pleted, but  a  considerable  part  of  the  pur- 
chase-money has  been  paid,  and  the  defen- 
dant is  in  possession  of  the  estate,  and  has 
since  entered  into  a  contract  for  the  sale 
of  the  estate.     Differences  arose  between 
Mr.  and  Mrs.  Warde  which  led  to  a  separa- 
tion, and  Mr.  Warde  has  refused  to  charge 
either  the  Luton  Hoo  estate  or  any  other 
estate  with  the  jointure.     The  present  bill 
is  filed  by  Mrs.  Warde,  praying  that  her 
husband  may  be  decreed  to  make  such 
charge.      The  defendant  insists  that  he 
never  did  agree  or  contract  to  charge  a 
jointure  upon  any  estate  of  his,  but  admits 


he  intended  to  do  so,  and  that  the  plain- 
tiff, Mrs.  Warde,  joined  in  the  release  of  the 
Clopton  Hall  estate,  with  the  expectation 
merely  that  the  defendant  would  secure 
the  jointure  by  such  a  charge.  Upon  the 
coming  in  of  the  answers  of  Mr.  Warde  and 
Mr.  Bury,  containing  admissions  of  the 
possession  by  Bury  of  certain  documents, 
to  which  I  shall  presently  advert,  applica- 
tion was  made  to  the  Court  for  an  order 
for  the  defendants  to  bring  in  those  docu- 
ments. That  application  was  resisted  on 
the  ground  that  the  documents  referred  to 
consisted  of  cases  and  opinions  of  counsel, 
drafts  of  deeds  and  letters,  which  referred 
to  the  matters  in  issue  in  the  cause,  and 
that  some  of  them  were  given  and  written 
after  the  dispute  had  arisen,  and  in  antici- 
pation of  and  in  reference  to  the  present 
suit.  The  application  for  production  was 
refused,  and  the  present  application  is 
against  that  order.  With  respect  to  the 
second  class  of  documents,  no  question  can 
arise;  they  fall  within  a  recognized  and 
ordinary  principle  of  protection,  that  the 
plaintiff  is  not  entitled  to  such  inspection. 
So  far  as  concerns  the  former  class  of 
documents,  assuming  that  they  would  have 
been  within  the  ordinary  rule  exempting 
them  from  inspection,  as  decided  by  the 
Vice  Chancellor,  if  the  plaintiff  and  defen- 
dant had  been  strangers  to  each  other,  I 
think  the  circumstances  of  the  present  case 
deprive  them  of  such  protection.  The  law 
excludes  all  presumption  of  firaud;  and 
there  is  no  evidence  in  this  case  to  shew 
that  this  transaction  was  entered  into  or 
conducted  on  the  part  of  Mr.  Warde  with 
any  intention  to  deprive  his  wife  of  all 
security  by  inducing  her  to  release  the 
charge  of  the  Clopton  Hall  estate,  upon 
the  pretence  that  he  was  only  desirous  of 
carrying  into  effect  the  provision  in  the 
settlement  relating  to  the  substitution  of 
the  security.  I  think  the  facts  demonstrate 
that  he  entered  into  the  transaction  with 
perfect  bona  fides^  and  I  think  the  bona 
fides  involved  in  it  a  high  moral  obligation 
on  Mr.  Warde's  part,  to  see  that  his  wife 
was  well  advised  and  protected  in  such  a 
transaction.  This  case  may  be  important 
in  its  consequences  to  married  women 
who  are  living  with  their  husbands  upon 
terms  of  affection  and  confidence,  and  most 
likely  to  act  upon  the  representation  and 
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advice  of  their  husband's  solicitor  in  deal- 
ing with  their  own  property  and  legal 
rights,  and  who  must  often  be  precluded 
from  resorting  to  other  advice  without  a 
breach  of  domestic  harmony  and  peace. 
Wherever  the  husband  and  wife  have  dis- 
tinct interests,  and  the  wife  is  induced  in 
dealing  with  that  interest  to  act  under  the 
advice  of  an  attorney  employed  and  paid 
by  the  husband,  I  shall  feel  bound  to  hold 
that  the  attorney  must  be  deemed  to  act 
as  the  attorney  of  both  husband  and  wife, 
and  that  each  of  them  would  have  a  right 
to  call  for  the  production  and  full  inspec- 
tion of  all  documents  that  should  come 
into  the  possession  of  the  attorney  during 
such  employment  relating  to  transactions 
and  to  the  advice  so  given  by  him  to  the 
wife.  But  for  the  reasons  that  will  appear, 
my  decision  in  the  present  case  will  not 
rest  upon  any  such  general  principle. 

The  transactions  out  of  which  this  liti- 
gation arises,  consist  of  two  parts,  but  the 
accomplishment  of  each  of  these  parts  was, 
equally  with  others,  within  the  object  and 
intention  of  the  parties.  The  one  object 
was  to  release  the  Clopton  Hall  estate,  and 
the  other  was  to  provide  for  the  substitu- 
tion of  another  security.  Mr.  Bury  was 
the  attorney  employed  by  the  husband  to 
effect  both  purposes,  and  to  have  the  duty 
of  advising  the  wife,  and  protecting  her 
interests,  which  were  confided  to  him ;  and 
I  think  Mr.  Bury  was  bound  to  act  as  the 
professional  attorney  of  Mrs.  Warde,  as 
distinctly  and  independently  as  if  he  had 
not  been  concerned  for  the  husband.  I 
cannot  entertain  the  idea  that  after  Mrs. 
Warde  had  been  induced  to  deal  with  her 
pecuniary  interests,  on  the  reliance  of  the 
advice  of  the  attorney  employed  by  her 
husband  for  the  purpose  of  giving  that 
advice,  she  is  to  be  told  that  ti^e  attorney 
is  not  to  be  considered  as  having  advised 
or  acted  on  her  behalf  to  the  extent 
of  giving  her  a  right  to  inquire  into  and 
inspect  the  documents  which  were  the 
foundation  of  the  advice  so  given  to  her, 
and  upon  which  she  was  so  induced  to  act. 
I  cannot  consider  the  husband  and  wife  as 
strangers  to  each  other  in  this  transaction, 
but  as  united  in  seeking  to  obtain  one  com- 
mon object  and  in  effecting  one  common 
purpose.  The  wife  had  no  wish  to  change 
the  security ;  but  she  evidently,  upon  the 


request  of  her  husband,  did  unite  with  him 
in  endeavouring  to  release  one  estate  from 
her  jointure,  and  to  obtain  an  effectual 
substituted  charge  upon  some  other  estate. 
I  believe  Mr.  Warde  acted  at  that  time 
with  the  same  identical  purpose,  and  Mr. 
Bury  was  to  my  mind  even  employed  to 
the  extent  to  act  for  and  on  behalf  of  both 
in  effecting  such  common  purpose,  and  in 
doing  so  to  protect  the  interest  of  both ; 
and  I  therefore  think  the  case  is  brought 
to  that  point  that  the  learned  Judge  below 
thought  would  render  that  portion  of  the 
documents  subjectto  inspection,  which  refer 
to  the  matters  in  issue,  but  which  existed 
before  any  dispute  arose.  I  come,  therefore, 
to  the  distinct  conclusion  that  Mr.  Bury 
was  the  attorney  of  both  husband  and  wife, 
and  that  each  party  had  an  equal  right  with 
the  other  to  inspect  the  documents  that 
came  into  the  possession  of  Mr.  Bury  in 
relation  to  his  employment.  I  will  refer 
to  the  passages  in  the  answer  that  lead 
me  to  the  conclusion  I  have  stated.  The 
answer,  after  setting  forth  the  general  cir- 
cumstances of  the  case,  admits  that  under 
the  circumstances  stated  in  the  bill,  it  was 
recommended  by  the  legal  advisers  of  the 
defendant,  and  was  assented  to  by  the 
plaintiff  and  her  trustee,  that  the  plaintifiT 
should  release  the  jointure ;  and  the  de- 
fendant believed  that  the  plaintiff,  as  well 
as  the  defendant,  executed  the  release  in 
the  expectation  of  the  Luton  Hoo  estate, 
or  a  sufficient  or  competent  part  thereof 
being  voluntarily  chai^d  with  the  join- 
ture. It  will  be  observed  that  the  answer 
contains  no  denial  whatever  that  Mr.  Bury 
did  act  as  the  attorney  as  well  on  the 
behalf  and  was  employed  to  protect  the 
interest  of  Mrs.  Wsunde,  as  to  protect  the 
interest  of  Mr.  Warde;  and  the  fact  of 
Mrs.  Warde  having  no  other  legal  adviser 
to  protect  her  very  important  interests, 
which  she  was,  at  the  request  and  with  the 
recommendation  of  the  husband,  dealing 
with,  can,  I  think,  be  accounted  for  on  no 
other  ground ;  but  I  am  of  opinion  that 
the  statement  of  the  defendant  amounts  to 
an  admission  of  tbe  f&ct,  and  establishes 
for  all  the  purposed  ^^  ^^  present  question 
that  Mr.  Bury  tn\  i  ^  considered  as  having 
conducted  th^  ^^^i^^^^  ^  ^®  attorney 
and  on  the  Wv  ^^a{  V^^*  ^«^^®» ««  ^«11 
^^^  tfcft^J^t  \e  ^«^«^^a»^  and  that 
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the  plaintiff  is  entitled  to  the  inspection  of 
the  documents  which  came  into  the  posses* 
tion  of  Mr.  Buy,  and  which  are  connected 
with  the  advice  he  gave  to  Mrs.  Warde* 
The  only  sentence  which  can  be  found 
which  CYen  by  implication  denies  that 
Bury  acted  as  such  attorney,  is  contained 
in  die  affidavit  filed  by  Mr.  Warde,  in 
order  to  explain  an  admission  in  his  answer 
as  to  the  documents  in  Mr.  Bury's  posses* 
sion.  In  that  affidavit  Mr.  Warde  states 
that  the  several  documents,  which  he 
enumerates,  were  laid  before  and  obtained 
from  counsel  on  his  behalf,  and  by  his 
direction,  and  not  on  the  behalf  of  and  by 
the  direction  of  any  other  person.  This 
statement,  standing  alone,  would  seem  to 
be  a  denial  that  Mr.  Bury  acted  on  the 
behalf  of  Mrs.  Warde ;  but  whatever  con- 
struction .  Mr.  Warde  may  put  upon  the 
hctf  I  think  that  the  other  distinct  state- 
ment by  him  that  Mr.  Bury,  under  the 
circumstances  to  which  I  have  adverted, 
acted  as  the  professional  adviser  of  Mrs. 
Warde,  connecting,  as  it  does,  that  advice 
with  the  documents  referred  to,  establishes 
her  right  to  the  inspection. 

For  these  reasons,  I  am  of  opinion  that 
the  documents  referred  to  in  the  first  part 
of  the  second  schedule,  and  which  existed 
before  the  dispute  commenced,  ought  to 
be  produced* 


Pabkes 

Nov 


R,  V.C.  ) 

.  11.    > 


GROVE  V,  TOUNO. 


Costs — Suits  for  establishing  the  Will  of 
a  Testator — Heir^at^Law. 

A  testator  deoised  his  real  estates  to  A,  and 
died,  leaving  B.  his  heir-at-law.  B.  brought 
an  action  of  ejeeimewt  against  A,  in  respect 
of  a  part  of  the  testator's  real  estate,  on  the 
grounds  of  the  incompetency  of  the  testator , 
and  fraud  on  the  part  of  A,  The  action 
was  tried^  and  failed^  and  a  motion  for  a  new 
triid  was  refused.  A  bill  was  then  filed  by 
Am  against  B,  for  the  purpose  of  establishing 
the  will,  B,  in  his  answer^  set  up  the  incom* 
peteney  of  the  testator^  and  fraud  on  the  part 
of  the  devisee,  and  entered  into  a  good  deal 
of  evidence  in  support  of  his  case.  At  the 
hearing,  issues  were  directed  to  try  the  validity 
of  the  will.     The  issues  were  tried,     B,  at 


(he  trial  merely  cross-examined  A,'s  wit- 
nesses, and  did  not  enter  into  any  indepen- 
dent evidence,  A  verdict  was  given  in  support 
of  the  will.  On  the  coming  on  again  of  the 
cause  on  the  question  of  the  costs  of  the 
suit  and  issues, — Held^  that  B.  was  not  en- 
titled to  any  of  the  costs  of  the  suit  or  issues, 
but  was  bound  to  pay  so  much  of  the  costs 
of  the  suit  and  issues  as  were  occasioned 
by  his  raising  the  above-mentioned  questions 
i^  incompetency  and  fraud, 

A  testator,  by  his  will,  dated  in  1844, 
after  leaving  some  small  legacies  to  his 
relations,  devised  and  bequeathed  the 
greater  part  of  his  property  to  the  plaintiffs, 
upon  certain  trusts  for  the  benefit  of  the 
solicitor  who  prepared  the  will,  and  his 
children.  The  will  was  made  in  the  testa- 
tor's last  illness,  and  he  died  a  short  time 
after  it  was  executed. 

The  trustees  entered  into  a  contract  with 
Mr.  Bastard  for  a  sale  of  a  part  of  the  tes- 
tator's real  estate.  After  the  contract  was 
entered  into,  Mr.  Young,  the  heir-at-law 
of  the  testator,  brought  an  action  of  eject- 
ment against  tlie  trustees  in  respect  of  this 
property,  on  the  ground  that  the  wUl  of 
the  testator  had  been  obtained  fraudulently 
and  by  undue  influence.  The  action  was 
tried,  in  July  1846,  and  a  verdict  was  given 
for  ^e  trustees,  and  a  motion  for  a  new 
trial  of  the  action,  made  in  June  1847,  was 
refiised. 

Mr.  Bastard,  declining  to  complete  the 
contract,  on  the  ground  that  the  will  was 
open  to  suspicion,  a  bill  was  filed  against 
him  for  a  specific  performance  of  the  con- 
tract. The  Master,  on  the  usual  reference, 
found  that  a  good  title  could  be  made  to 
the  property*  Exceptions  taken  to  the 
report  by  Mr.  Bastard  were  overruled  by 
Knight  Bruce,  V.C,  and  a  decree  was  pro- 
nounced for  specific  performance.  On 
appeal  made  by  Mr.  Bastard  from  that  de- 
cision. Lord  Cottenham  thought  that  a  bill 
ought  to  be  filed  by  the  vendors  against 
the  heir-at-law  for  the  purpose  of  establish- 
ing the  will.  A  part  of  his  Lordship's 
judgment  was  as  follows  :  —  "In  that 
way,  the  question  will  be  speedily  and 
conclusively  determined.  If,  as  soon 
as  the  bill  is  filed,  the  heir  puts  in  an 
answer,  abandoning  his  claim,  the  cloud 
will  be  removed  at  once,  and  the  question 
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set  at  rest  for  ever.  If,  on  the  other  hand, 
he  insists  on  an  issue,  it  is  much  more  in 
accordance  with  the  practice  of  this  Court 
that  that  question  should  he  tried  hetween 
the  heir  and  the  devisee  than  between  the 
heir  and  the  purchaser,  after  he  has  paid 
his  purchase-money"  (1). 

In  pursuance  of  this  decree,  a  bill  was 
filed  by  the  trustees  against  Mr.  Young, 
the  heir-at-law,  in  June  1848.  Mr.  Young, 
by  his  answer,  insisted  that  the  testator 
had  been  incompetent  to  make  a  will,  and 
that  the  will  had  been  obtained  by  fraud 
and  undue  influence,  and  entered  into  a 
great  deal  of  evidence  in  support  of  his 
case.  The  cause  came  on  to  be  heard,before 
Knight  Bruce,  V.C,  and  issues  were  di- 
rected to  try  the  validity  of  the  will. 
These  issues  came  on  to  be  tried  at  the 
Summer  Assizes  in  1851.  At  the  trial, 
witnesses  were  examined  by  the  trustees 
in  support  of  the  will,  and  cross-examined 
by  Mr.  Young.  Mr.  Young,  however, 
did  not  examine  any  witnesses  of  his  own. 
A  verdict  was  given  in  favour  of  the  will. 

The  cause  now  came  on  for  further  di- 
rections. The  only  question  was  as  to 
the  costs  of  the  suit  for  establishing  the  will 
and  the  issues. 

The  evidence  entered  into  by  Mr. 
Young  in  the  cause,  was  mentioned  by  the 
counsel  for  both  parties  in  the  discussion, 
but  none  of  it  was  read.  The  counsel  for 
the  plaintiffs  described  it  as  containing 
very  gross  and  scandalous  charges  against 
the  solicitor,  in  whose  favour  the  will  was 
made.  The  counsel  for  the  defendant 
described  it  as  containing  circumstances 
from  which,  at  least,  very  grave  suspicions 
of  unfair  dealing  would  arise. 

Mr,  MaUns  and  Mr,  Rasch^  for  the 
plaintiffs,  read  the  following  passage  from 
Barney  v.  Eyre  (2),  **  If  a  devisee  brings 
a  bill,  and  the  heur-at-law  does  nothing 
more  than  cross-examine  the  witnesses 
who  are  produced  to  confirm  the  will,  he 
is  entitled  to  his  costs.  If  he  examines 
witnesses  to  encounter  the  will,  then  he 
shall  not  have  his  costsf  If  he  sets  up 
insanity  or  any  other  disability  against  the 
person  who  made  the  will,  and  &ils,  he 

(1)  This  case,uDder  the  title  of  Grove  o.  Bastard, 
is  reported,  2  Phill.  619;  and  17  Law  J.  Rep.  (n.8.} 
Chanc.  351. 

(2)  3  Atk.  387. 


shall  not  have  his  costs.  But  it  must  be 
a  very  strong  case  which  will  induce  the 
Court  to  give  the  costs  against  him,  as 
spoliation  or  secreting  the  wiU."  They 
also  referred  to  fVhite  v.  Wilson  (3),  Smith 
V.  Dearmer  (4)  and  Tucjcer  v.  Sanger  (5). 
There  are,  then,  these  rules  to  be  adapted 
to  three  classes  of  cases.  First,  if  a  bill  for 
establishing  a  will  is  filed  against  the  heir- 
at-law,  and  the  heir  merely  puts  the  devisee 
to  the  proof  of  his  title,  and  cross-examines 
the  devisee's  witnesses,  he  is  entitled  to 
his  costs.  Secondly,  if  such  a  bill  is  filed, 
and  the  heir,  by  his  answer  and  by  evidence, 
sets  up  a  case  of  incompetency  of  the  tes- 
tator, or  fraud  on  the  part  of  the  devisee, 
and  fails  in  it,  he  shall  not  be  entitled  to 
costs,  but  shall  not  pay  them.  Thirdly, 
if  such  a  bill  is  filed,  and  the  heir  sets  up 
such  a  case,  and  also,  in  the  conduct  of  his 
case  conducts  himself  vexatiously,  liti- 
giously,  and  oppressively,  he  will  be  made 
to  pay  costs.  Taking  all  the  circumstances 
of  this  case  into  consideration, — the  action 
that  was  tried  before,  in  which  everything 
that  could  be  urged  against  the  will  had 
been  pressed,  and  failed  —  the  plaintiffs 
being  compelled  by  the  Court  to  file  a  bill 
to  establish  the  wiU—- the  evidence  adduced 
by  the  defendant,  containing  as  it  does 
gross  charges  against  the  devisee,  which, 
at  the  trial  of  the  action,  he  did  not 
attempt  to  substantiate  by  independent 
evidence — all  these  bring  the  case  into  the 
third  class,  and  the  heir  ought  to  be  held 
to  pay  costs.  At  any  rate,  he  ought  not 
to  be  allowed  any  costs. 

Mr,  Bacon  and  Mr,  Bealea  read  the  fol- 
lowing passage  from  fVebb  v.  Claverden 
(6),  "  Where  an  heir  is  made  a  defendant, 
even  though  he  should  insbt  upon  the 
will's  being  fraudulent,  and  an  issue  at 
law  is  directed  to  try  the  fraud,  yet  this 
Court  will  not  give  costs  against  him^ 
though  he  fails,  but  very  often  allows  the 
heir  his  costs,"  and  referred  to  Wright 
V.  Wright  (7).  They  then  contended  that 
the  position  that  the  heir  was  to  pay 
costs  was  not  established  by  the  cases 
that  had  been  cite^  ^7  ^^  plaintiffs.     In 

(3)  13  Vea.  ay^ 

(4)  3  Yon    »•  *       .a, 

(5)  13  Pri' f  i-  7.1^'  c.'ii*C\e.  &  Y.  426. 

(6)  2  Atk.'^^;.^^!  .,  ^ 


(7)  6  Sitti^ 
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the  evidence  adduced  by  the  heir  in  the 
cause,  there  were  circumstances  from  which 
imfiur  dealing  might  be  inferred,  and  the 
testator's  heir-at-law  or  his  family,  smart- 
ing under  the  disappointment  of  seeing  his 
property  go  from  them  to  strangers,  and 
having  reason  to  believe  that  there  had 
beoi  fraud  and  improper  conduct,  were 
entitled  to  a  good  deal  of  indulgence. 

Pakker,  y.C. — There  is  no  doubt  as  to 
the  general  rules  respecting  the  costs  of 
establuhing  a  will  against  an  heir-at-law. 
The  devisee  coming  to  this  Court  to  have 
a  will  established  against  the  heir,  comes 
for  his  own  benefit,  and  the  heir  is  entitled 
to  put  the  devisee  to  the  proof  of  his  title, 
and,  in  an  ordinary  case,  to  have  his  costs 
of  such  a  ]nroceeding.  The  Court  will  not 
treat  the  heir-at-law  as  bound  to  litigate 
questions  of  that  kind  with  his  hands 
tied,  and  will  consider  him  at  liberty  to 
bring  any  matter  before  the  Court  to  de- 
termine the  validity  of  the  will.  But,  as 
uk  any  other  case,  the  heir-at-law,  if  he  is 
guilty  of  litigious  and  vexatious  conduct, 
must  suffer  the  consequences  of  it.  It 
would  be  dangerous  to  lay  down  that  the 
heir-at-law,  whatever  his  conduct  may  be, 
win  be  entitled  to  costs.  These  are  the 
general  principles  ;  but  the  application  of 
them  to  particular  cases  must  be  in  the 
discretion  of  the  Court. 

The  peculiar  feature  of  the  present  case  is 
this : — ^before  the  present  bill  was  filed,  the 
heir-at-law  had  brought  an  action  against 
the  devisee,  disputing  the  validity  of  the 
will,  and  had  then  an  opportunity  of 
bringing  forward  everything  against  the 
will.  In  this  action  he  failed.  The  effect 
of  this  was,  not  to  preclude  him  from 
again  disputXDg  the-  will,  but  only  to 
determine  whether  he  was  entitled  to  the 
property  in  dispute  in  that  action.  The 
devisee  has  afterwards  occasion  to  establish 
the  will.  He  had  no  right  to  ask  the  heir- 
at-law  to  release  his  claims,  and  he  is 
obliged  to  come  to  this  Court  to  file  a  bill 
to  establish  it.  In  this  suit,  the  heir-at- 
law  had  certainly  a  perfect  right  to  put  the 
devisee  to  the  proof  of  his  title,  but  the 
cixcxunstance  that  he  had  had  the  advantage 
of  ajudicLsI  investigation  before  that  time, 
must  materially  weigh  with  the  Court  in 
considering    the  question  of    costs,   and 
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induce  the  Court  to  look  with  much  less 
indulgence  on  the  line  of  defence  adopted 
by  him  than  in  ordinary  cases.  The  bill 
being  filed,  I  find  that  the  heir-at-law  sets 
up  the  incompetency  of  the  testator,  and 
fraud,  and  improper  practices  on  the  part 
of  the  devisee.  On  these  points  he  goes 
into  evidence.  Then  the  cause  comes 
before  the  Court,  and,  on  the  hearing, 
issues  are  directed  to  decide  the  validity 
of  the  will.  The  parties  go  to  trial  upon 
those  issues.  The  devisee  examines  wit- 
nesses in  support  of  the  will.  The  heir 
cross-examines  witnesses,  but  does  not 
examine  any  witnesses  for  himself.  The 
result  is  a  verdict  for  the  devisee.  Under 
the  circumstances  of  the  case,  I  shall  refuse 
the  heir  his  costs  of  the  suit,  including  the 
costs  of  the  issues,  and  shall  make  him  pay 
the  costs  of  so  much  of  the  suit  and  action 
as  have  been  occasioned  by  the  questions 
of  fraud  and  improper  practice  which  have 
been  raised  by  his  answer,  and  which  he 
endeavoured  to  support  by  evidence  at  the 
hearing  of  the  cause.  The  decree  will  be 
this-— No  costs  as  regards  the  general 
result  of  the  suit  and  the  issues.  The  de- 
fendant to  pay  the  costs  of  so  much  of  the 
suit  and  issues  as  were  caused  by  raising 
the  question  by  the  answer,  and  going  into 
evidence.  The  costs  of  this  hearing  to  be 
treated  as  costs  in  the  cause. 


^caldwell  and  others  v, 
Turner,  V.C.  1      van  vlissengen. 
Dec.  8,  9,  20.  j  same  v,  verbeck. 

V^SAME  0.  ROLFE. 

Injunction  —  Patent  —  Infringement  — 
Foreignera^-JurUdiction, 

Upon  the  plaintiffs  entering  into  the  usual 
undertaking  to  bring  actions  against  the  de- 
fendantSf  an  injunction  was  granted  to  re- 
strain  foreign  owners  of  foreign  vessels  whilst 
in  this  country  from  infringing  a  patent  within 
the  limits  of  the  grants  unless  and  until  they 
obtained  proper  licences  from  the  owners  of 
the  patent^  where  the  invalidity  of  the  patent 
had  been  bonA  fide  twice  unsuccessfully  con* 
tested  at  law  in  an  action  brought  by  the 
patentee^  and  once  in  an  action,  against  him 
and  the  assignees  of  the  patent,  under  a  writ 
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of  sci.  fa.  io  repeal  the  grant  of  the  letters 
patent. 

These  were  three  several  motions  on  the 
part  of  the  plaintiffs  in  the  above  causes 
for  injunctions  to  restrain  the  defendants 
from  using  or  exercising  within  the  limits 
of  that  part  of  the  United  Kingdom  called 
England,  the  dominion  of  Wsdes  and  the 
town  of  Berwick-upon-Tweed,  including 
the  seas,  rivers  and  havens  thereof,  the  in- 
vention of  James  Lowe,  or  any  mode  or 
process  for  the  propulsion  of  vessels  merely 
colourably  differing  therefrom ;  and  from 
using  or  employing,  or  permitting  to  be 
used  and  employed  within  the  limits  afore- 
said any  vessel  fitted  or  provided  with 
a  propeller  constructed  and  applied  without 
the  licence  of  the  plaintiffs,  according  to 
the  form  and  mode  respectively  described 
in  the  specification  of  James  Lowe's  patent, 
or  merely  colourably  differing  therefrom; 
and  particularly  from  permitting  certain 
vessels  mentioned  in  the  several  notices  of 
motion,  or  any  other  vessel  or  vessels  within 
the  limits  aforesaid  under  the  command  or 
controul  of  the  defendants,  and  fitted  or 
provided  with  a  propeller  or  propellers 
constructed  and  applied  without  the  licence 
of  the  plaintiffs,  according  to  the  form  and 
mode  aibresaid,  or  merely  colourably  differ- 
ing therefrom,  to  proceed  on  any  voyage  or 
voyages. 

The  plaintiffs,  Charles  Andrew  Caldwell, 
Joshua  Procktor  Brown  Westhead,  Webster 
Flockton,  Magnus  Count  de  Rosen  and 
Frederick  CoUyer  Christy,  were  the  assig- 
nees, under  certain  indentures  of  the  14th 
of  October  1846  and  the  8th  of  February 
1850,  of  Lowe's  patent  mentioned  in  the 
above  notices  of  motion,  and  granted  to 
him  by  letters  patent  of  the  24th  of  March 
1888,  for  the  term  of  fourteen  years,  and  of 
any  extension  to  be  granted  of  the  patent. 
The  nature  of  the  patent  is  described  in 
the  judgment  below ;  and  it  was  stated 
that  an  extension  of  it  had  been  duly 
granted. 

It  appeared  from  an  affidavit  of  one  of 
the  plaintiffs  that  in  November  1843  J. 
Lowe,  the  patentee,  brought  an  action 
against  John  Penn,  of  the  firm  of  Penn  & 
Sons,  engineers,  for  infringement  of  the 
patent,  and  obtained  a  verdict,  with  40«. 
damages.  This  action  was  again  tried,  with 


a  like  result,  before  Lord  Chief  Justice 
Denman  and  a  special  jury.  A  rule  for 
a  new  trial  was  obtained,  but  judgment 
was  subsequently  entered  up  for  the  plain- 
tiff by  consent  without  another  trial.  A 
writ  of  act.  fa.  was  afterwards  issued 
against  the  owners  of  the  patent  and  the 
patentee,  on  the  prosecution  of  Thomas 
Henry  Maudslay,  to  repeal  the  letters 
patent.  The  action  on  the  sci,  fa,  came 
on  for  trial  in  February  1850,  in  the  Court 
of  Exchequer,  before  the  Lord  Chief  Baron, 
and  a  verdict  of  not  guilty  upon  all  the 
issues  was  by  consent  taken  for  the  defen- 
dants, and  an  agreement  to  the  following 
effect  entered  into,  viz.,  the  engineers  (sub- 
sequently named)  to  pay  all  money  re- 
ceived or  to  be  received  for  propellers 
made  or  contracted  for  up  to  Uiis  time  ; 
the  account  to  be  furnished  and  settled  by 
the  1st  of  May ;  to  have  licence  to  make 
propellers  at  11,  per  horse  during  Lowe's 
patent,  and  10^.  per  horse  during  Smith's 
extension ;  parties  left  to  their  respective 
rights  after  that ;  other  engineers  to  come 
in  on  the  same  terms  on  or  before  the  1st  of 
May ;  Flockton  v.  Miller  to  be  discon^ 
tinued,  each  party  paying  his  own  costs ; 
Lowe  V.  Penn^  judgment  for  the  plaintiff, 
each  party  paying  his  own  costs.  The 
engineers,  parties  to  this  arrangement  are, 
Maudslay  (Maudslay  &  Co.),  Penn  (Messrs. 
Penn  &  Son),  Rennie  (Messrs.  Rennie  & 
Co.),  Seaward  (Messrs.  Seaward  &  Co.), 
and  Miller  &  Ravenhill ;  Messrs.  Cald- 
well, Newberry  &  Flockton  to  be  parties 
on  behalf  of  the  representatives  of  the 
under-mentioned  patents,  viz.,  Smith's, 
Woodcroft's,  Lowe's,  Ericsson's  and  Blax- 
land's ;  any  misunderstanding  to  be  re- 
ferred to  the  Attorney  General,  Sir  John 
Jervis,  (counsel  for  the  defendants)  and  Sir 
F.  Thesiger  (counsel  for  the  plaintiffs). 

The  affidavit  stated  that  aU  those  engineers 
(except  two  firms  of  them,  who  had  only 
paid  a  portion  on  account)  duly  paid  the 
sums  and  royalties  agreed  upon,  and  which 
amounted  to  3,898^. ;  that  eleven  suits  for 
injunctions  to  restrain  infringement  of  the 
patent  had  been  stayed  at  the  request 
of  the  respective  defendants,  on  payment 
by  them  of  the  royalties  required  and 
costs  of  suit ;  that  the  profits  of  the  patent 
were  very  lucrative;  and  it  enumerated 
other  engineers  and  eleven  steam  navigation 
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companies  who  had  submitted  to  pay  roy- 
alties to  the  ^aintiffs.  The  patent  was 
also  stated  to  be  extensively  used  in  the 
royal  navy. 

The  several  vessels  particularly  referred 
to  in  the  notices  of  motion  in  the  above- 
mentioned  causes  were  three  foreign  vessels, 
vi2.,  the  Burgemeester  Hindekoper  and  the 
Gouvemeur  van  Ewyek,  both  belonging 
to  a  foreign  company  called  the  Amster- 
dam Steam  Screw  Schooner  Company,  and 
trading  between  Amsterdam  and  London, 
and  the  Syemoord  belonging  to  a  foreign 
company  called  the  Netherlands  Steam- 
Packet  Company,  and  trading  between 
Rotterdam  and  London.  The  defendant 
in  the  first  cause,  Paul  Van  Ylissengen, 
was  the  managing  director  of  the  first- 
mentioned  company ;  the  defendants  in  the 
second  cause  were  Yerbeck  &  Stuit,  the 
former  the  alleged  owner,  and  the  latter 
the  master  or  captain  of  the  Gouverneur 
Fan  Ewyck ;  and  Rolfe,  the  defendant  in 
the  third  cause,  had  been  the  master  or 
captain  of  the  Syemoord^  but  had  ceased  to 
be  so  when  his  answer  was  filed. 

Substituted  service  of  the  notices  of 
motion  were  made  by  leave  of  the  Court 
upon  the  London  agents  of  the  Amsterdam 
company,  and  the  solicitors  in  London  of 
the  Netherlands  company. 

Mr.  RoU  and  Mr.  AmphleU  appeared 
for  the  plaintiffs ; 

The  SolicUor  General  and  Mr.  Bogy  allay  ^ 
for  the  defendant  in  the  first  cause ;  - 

Afr.  Eddis^  for  the  defendants  in  the 
second  cause;  and 

Mr,  Bacon  and  Mr.  Miller^  for  the  de- 
fendant in  the  third  cause. 

The  grounds  of  defence  and  the  principal 
argument  of  the  defendants'  counsel  are 
sufficiently  noticed  in  the  judgment. 

The  following  cases  were  cited  in  support 
of  the  motions  : — 

BoulkmY.  Bull,  3  Yes.  140;  s.  c.  2  H. 

Black.  463. 
Harmer  v.  Plane,  14  Yes.  130;  s.  c. 

(nom.  Harmar  v.  Playne)  11  East, 

101. 
Stevens  v.  Keating,  2  Phill.  333. 
Loih  V.  Hague,  Webster's  Pat.  Cas. 
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The  following  cases  and  authorities  were 
referred  to  by  the  defendants'  counsel : — 
HiUs  V.  the   University  of  Oxford,  1 

Yem.  275. 
The  Universities  of  Oxford  and  Cam^ 

bridge  v.  Richardson,  6  Yes.  689. 
Hill  V.  Thompson,  3  Mer.  622. 
The  King  v.  Wheeler,  2  B.  &  Aid.  345. 
Saunders  v.  Aston,  3  B.  &  Ad.  881 ; 

s.  c.  1  Law  J.  Rep.  (n.s.)K.B.  265; 

1  Hindm.  Pat.  163. 
Minter  v.  Williams,  4  Ad.  &  E.  251 ; 

s.  c.  5  Law  J.  Rep.  (n.s.)  K.B.  60 ; 

5  Nev.  &  M.  647. 
CoUard  v.  Allison,  4  Myl.  &  Cr.  487. 
Brown  v.  Annandale,  Webster's  Patent 

Cases,  433. 
Roebuck  V.  Stirling,  Ibid.  573. 
WiUon  V.  Tindal,  Ibid.  730. 
7  Bythewood  ^  Jarman^s  Conveyancing, 

'Patent  and  Copyright,'   511.  (3rd 

edit.) 
Hindmarch  on  Patents,  pp.  28  and  385. 
Treaty  with  Holland  (27th  of  October 

1837.) 
5  HertsleVs  Commercial  Treaties,  338 
(1820-44.) 

Dec.  20. — ^Turner,  Y.C. — ^after  stating 
the  effect,  as  above,  of  the  notices  of 
motion,  said,  —  The  plaintiffs  in  these 
causes  are  the  assignees  of  a  patent 
granted  to  James  Lowe  in  the  year  1838, 
for  a  mode  of  propelling  vessels  by  means 
of  one  or  more  curved  blades  set  or  af- 
fixed on  a  revolving  shaft  below  the  water 
line  of  the  vessel  and  running  from 
stem  to  stem  of  the  vessel.  The  defen-* 
dants  in  the  first  two  causes  are  owners  of 
vessels  trading  between  Holland  and  this 
country,  and  the  defendant  in  the  third 
cause  was  the  captain  of  a  vessel  engaged 
in  the  same  trade,  but  it  appears  by  his 
answer  that  he  is  not  now  captain  of  the 
vessel. 

Upon  the  argument  of  these  motions, 
and  particularly  of  the  motion  in  the  first 
above-mentioned  cause,  it  was  insisted  on 
the  part  of  the  defendants  that  the  injunc* 
tion  ought  not  to  be  granted ;  first,  because 
the  patent  was  invalid  for  want  of  novelty, 
and  for  several  insufiiciencies  and  other 
imperfections  in  the  specifications;  se- 
condly, because  there  had  been  no  such 
enjoyment  under  the  patent  as  would  war- 
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rant  the  interference  of  this  Court  before 
the  validity  of  the  patent  was  established 
at  law ;  and  thirdly,  because  the  plaintiffs 
and  those  under  whom  they  claim  have,  as 
it  is  said,  acquiesced  in  the  use  of  the  in- 
vention by  the  defendants ;  but,  on  exa- 
mining the  affidavits  on  these  points  I 
think  that  the  defendants  have  not  esta- 
blished such  a  case  of  acquiescence  as  will 
preclude  the  interference  of  this  Court. 
They  have,  I  think,  made  out  such  a 
case  as  renders  it  incumbent  on  the  Court 
to  put  the  plaintiffs  upon  an  undertaking 
to  bring  an  action  (the  interference  of  the 
Court  in  cases  of  this  nature  being  founded 
upon  the  legal  right)  ;  but  I  do  not  think 
the  case  they  have  made  out  is  such  as 
would  justify  the  Court  in  withholding  its 
interference  until  the  legal  right  has  been 
tried. 

The  question  whether  the  Court  will 
interfere  to  protect  a  patentee  before  he 
has  established  his  right  at  law,  or  will 
suspend  its  interference  until  the  right  at 
law  has  been  established,  appears  to  me  to 
depend  upon  very  simple  principles.  It 
is  part  of  the  duty  of  this  Court  to  protect 
property  pending  litigation ;  but  when  it 
is  called  upon  to  exercise  that  duty  the 
Court  requires  some  proof  of  title  in  the 
party  who  calls  for  its  interference.  In 
the  case  of  a  new  patent  this  proof  is 
wanting.  The  public  whose  interests  are 
affected  by  the  patent  have  had  no  oppor- 
tunity of  contesting  the  validity  of  the 
patentee's  title,  and  the  Court  therefore 
refuses  to  interfere  until  his  right  has  been 
established  at  law ;  but  in  a  case  where 
there  has  been  long  enjoyment  imder  the 
patent  (the  enjoyment  of  course  including 
user)  the  public  have  had  the  opportunity 
of  contesting  the  patent,  and  the  fact  of 
their  not  having  done  so  successfully 
affords  at  least  primd  fade  evidence  that 
the  title  of  the  patentee  is  good,  and  the 
Court,  therefore,  interferes  before  the  right 
is  established  at  law.  In  the  present  case, 
I  think  that  the  plaintiffs  have  proved  such 
a  case  of  enjoyment  under  the  patent  and 
of  their  title  having  been  maintained  at 
law  against  the  several  attempts  which 
have  been  made  to  impeach  it  that  the 
Court  is  bound  at  once  to  interfere  for  their 
protection  unless  there  are  other  sufficient 
grounds  for  withholding  its  interference. 


It  was  insisted,  on  the  part  of  the 
defendants,  that  there  was  In  each  of  these 
cases  a  sufficient  grotmd  for  the  interference 
of  the  Court  being  withheld.  In  the  first 
place  the  ground  is  thus  stated  in  the  affi- 
davit of  Izebbe  Swart,  of  Amsterdam  :— - 
He  says,  in  his  affidavit,  that  he  is  the 
master  of  the  ship  called  the  BurgemeeHer 
Hindehoper,  in  the  pleadings  of  this  cause 
named,  and  that  he  has  been  master  of  the 
said  ship  since  the  23rd  of  March  1850 ; 
that  he  was  bom  in  the  kingdom  of  Hol- 
land; that  the  vessel  belongs  to  a  com* 
pany  formed  in  Holland  in  the  year  1848, 
and  called  the  Amsterdam  Screw  Schooner 
Company ;  that  the  company  consists  of  a 
great  number 'of  shareholders  or  partners, 
all,  he  believes,  natives  and  subjects  of 
Holland,  and  residing  in  Holland,  and 
that  no  Englishman  has,  as  he  believes, 
any  share  or  interest  whatever  in  the  com- 
pany or  in  the  ship,  property  or  effects 
thereof;  that  the  said  company  was  esta^ 
blished  for  the  purpose  of  tiading  with 
steam  ships  between  Amsterdam  and  other 
countries ;  that  for  the  purposes  of  the 
company  and  the  trade  for  which  the  same 
was  established,  a  vessel  named  the  Burge^ 
meester  Hindehoper  was,  in  the  year  1849, 
built  and  fitted  up  with  the  same  propelling 
power  with  that  which  is  now  and  always 
has  been  used  for  the  propulsion  of  the  said 
vessel,  by  the  defendant  (Van  Ylissengen) 
and  workmen  in  his  employ  at  Amsterdsm, 
for  and  on  behalf  and  by  order  of  the  com- 
pany; that  the  vessel  was  hwndfidehwlt 
and  fitted  up  with  her  steam  engines  and 
propelling  power  in  the  kingdom  of  Hol- 
land, by  and  for  natives  and  subjects  of  that 
kingdom,  and  that  no  Englishman  was  in 
any  way  employed  in  building  and  fitting 
up  the  vessel ;  that  it  was  so  built  and 
fitted  up  according  to  the  most  approved 
course  of  ship  building  then  in  use  in 
Holland ;  that  all  the  machinery  and  pro- 
pelling power  with  which  it  was  fitted  up» 
or  which  have  since  been  used  for  the 
purposes  of  the  vessel,  were  manu&ctnred 
and  made  up  by  the  defendant  at  Amster- 
dam ;  that  some  time  before  the  vessel  was 
built  and  fitted,  the  same  propelling  power 
with  that  used  for  ^^  vessel  had  been 
openly  used  and  exercised  in  Holland ;  that 
the  deponent  is  ^^^  always  has  been 
altogether  ien^-i.  ^  ^^  unacquainted  with 
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Jamee  Ijowe  and  with  his  alleged  invention 
for  certain  modes  of  propelling  vesaels,  and 
also  with  the  patent  alleged  to  have  been 
obtained  by  him  in  respect  of  such  alleged 
invention ;  that  he  venly  believes  that  the 
dup  was  built  and  fitted  up  in  ignorance 
of  any  such  patent,  and  according  to  the 
most  approved  principles  of  ship-building 
and  maritime  machinery  then  in  use  in 
Holland  ;  that  no  patent  has  been  granted, 
or,  as  he  is  informed  and  believes,  applied 
for  in  Holland,  for  or  in  respect  of  such 
allied  invention ;  that  it  is  competent  for 
English  subjects  who  may  have  discovered 
any  new  or  valuable  invention  to  apply 
for  and  obtain  a  patent  for  the  sole  use  of 
the  same  in  Holland,  and  such  patents  are 
frequently  applied  for  and  obtained ;   that 
the  said  ship  sails,  and  is  entitled  to  sail, 
under  and  to  carry  the  national  flag  of 
Holland,  and  is  entitled  to  trade  with  and 
to  enter  the  ports  of  all  countries  at  peace 
with  Holland,  and  to  depart  therefrom  at 
pleasure ;  that  the  crew  of  the  vessel  are 
all  natives  of  Holland ;    that  before  the 
vessel  was  built  and  fitted  up  with  the 
propelling  power,  and  before  such  propel- 
ling power  was  used  on  board  the  vessel, 
another   steam  ship  had  been  built  and 
fitted  iq>  by  the  defendant,  for  and  by  order 
of  the  company,  and  was  built  and  fitted 
up  in  the  same  manner  and  with  precisely 
the  same  propelling  power  as  the  Burge^ 
meeUer  Hindekoper ;  that  he  was  mate  of 
the  vessel,  and  it  had  (before  the  Burgt'- 
meetter  Hindekoper  was  fitted  up  with  such 
propelling  power  as  aforesaid)  traded  be- 
tween Amsterdam  and  London,  and  had 
made  many  voyages  between  those  respec- 
tive ports  with  such  propelling  power  as 
aforesaid ;  that  until  the  month  of  Septem- 
ber last  he  never  heard  that  the  plaintiffs 
or  James  Lowe,  or  any  other  person,  did  or 
could  raise  any  objection  to  the   use  of 
such  propelling  power  as  that  now  in  use 
in  the  Burgemeester  Hindekoper,  or  make 
any  claim  in  respect  thereof;  and  that  he 
betieves  that  previously  to  the  said  month 
of  September  last  no  objection  or  claim 
was  made  by  the  plaintifis  or  James  Lowe 
or  any  other  person  in  respect  of  the  said 
vessels   or   either  of  them,   although  he 
believes  that  the  plaintiffs  and  James  Lowe 
must  have  well  known  that  the  said  vessels 
had,  for  upwards  of  two  years  and  a  half. 


been  from  time  to  time  trading  to  and  from 
London ;  that  various  other  steam  ships 
have  been  built  and  fitted  up  in  Holland, 
by  and  on  behalf  of  natives  and  subjects 
of  that  kingdom,  upon  the  same  principle 
and  with  the  same  propelling  pow^  as  the 
said  Burgemeester Hindekoper,  and  that  very 
large  sums  of  money  have  been  expended 
in  building  and  fitting  up  such  vessels, 
and  that  the  same  have  respectively  been 
built  and  fitted  up  in  ignorance  of  the 
alleged  patent;  that  a  very  large  pro- 
portion of  the  trade  of  Holland  consists 
in  the  export  of  articles  for  consump- 
tion from  Holland  to  England,  and  the 
importation  of  goods  and  merchandise 
from  England  to  Holland ;  that  such  trade 
is  now,  and  has  been  for  some  time  past, 
mainly  conducted  by  and  by  means  of 
steam  ships,  built  and  fitted  up  in  the  same 
manner  and  with  the  same  propelling  power 
as  the  Burgemeester  Hindekoper ;  that  such 
trade  is,  in  his  judgment  and  belief,  of 
great  advantage  to  both  the  said  countries, 
and  would  be  gpreatly  prejudiced  if  such 
steam  ships  were  prevented  trading  be- 
tween them  ;  that  large  sums  of  money 
have  been  expended  by  the  company  in 
the  building  and  fitting  up  of  the  Burge^ 
meester  Hindekoper,  and  that  very  serious 
loss  would  be  sustained  by  the  company  if 
the  sailing  of  the  Burgemeester  Hindekoper 
were  to  be  restrained  by  the  injunction 
of  this  Court. 

I  think  it  right  to  observe  that  I  never 
read  an  affidavit  in  this  court  more  concise 
and  more  properly  stating  the  case  on  the 
part  of  a  defendant,  and  I  very  much  wish 
that  all  the  affidavits  filed  in  this  court 
were  as  much  directed  to  the  real  point  at 
issue  as  this  has  been. 

In  the  next  case,  {Caldwell  y,  Verbeck,) 
I  find  no  ground  assigned  beyond  what  is 
stated  in  the  affidavit  of  the  defendant 
Stuit,  which  merely  states  that  he  is 
master  of  the  vessel,  and  does  not  enter 
upon  the  merits  of  the  case. 

In  the  third  case,  {CaldweU  v.  Rolfe,) 
the  answer  of  the  defendant  Rolfe  states 
his  case  as  follows  : — ^That  the  vessel  in 
the  said  bill  mentioned,  called  the  Sge* 
moord,  has  been  employed  by  the  Nether- 
lands Steam-Packet  Company  for  several 
months  past,  in  steaming  between  Rotter- 
dam and  London ;  that  this  vessel  was  fitted 
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up  or  provided  with  a  screw  propeller; 
that  the  propeller  was  and  is  composed  of 
two  blades  only,  each  being  a  portion  of  a 
curve,  and  that  the  same  is  set  or  affixed 
on  a  revolving  shaft  below  the  water-line, 
and  running  from  stem  to  stem  of  the 
vessel ;  that  he  believes  that  the  propeller 
used  in  the  vessel  was  made  in  Holland, 
and  designed  and  invented  by  the  maker 
thereof,  without  having  seen  any  propeller 
alleged  to  have  been  invented  by  J.  Lowe, 
or  any  drawing  or  specification  thereof; 
and  he  denies  that  he  is  the  captain  of  the 
vessel  Syemoord^  or  that  he  has  any  ma- 
nagement or  controul  of  the  vessel,  or  that 
the  management  is  under  his  command ; 
that  he  does  not  threaten  or  intend  to  take 
the  vessel  on  her  voyage  between  Rotter- 
dam and  London ;  that  he  resides  at  Rot- 
terdam, in  Holland,  where  he  has  always 
resided,  and  that  he  has  not  used  any 
domicile  in  any  part  of  the  kingdom  of 
Great  Britain ;  that  the  Netherlands  Steam- 
Packet  Company  is  a  registered  company 
according  to  the  laws  of  Holland,  and  that 
all  the  persons  interested  in  the  company 
and  having  any  right  to  interfere  in  the 
management  of  the  vessels  belonging  to  it 
are  resident  in  Holland;  that  he  is  ad- 
vised that  the  plaintiffs  can,  according  to 
the  law  of  Holland,  obtain  relief  in  the 
courts  of  that  country  against  the  com- 
pany for  any  infringement  of  the  patent 
which  they  may  be  able  to  establish ;  and, 
therefore,  submits  and  insists  that  the 
plaintiffs  are  bound  to  pursue  their  remedy 
in  those  courts  against  the  company,  and 
that  this  suit  has  been  improperly  insti- 
tuted against  him. 

It  is  to  be  observed,  that  in  none  of 
these  cases  is  it  attempted  to  be  denied  on 
the  part  of  the  defendants,  that  the  screw- 
propellers  used  in  their  respective  vessels 
fall  within  the  invention  claimed  by  the 
patent;  and  after  anxiously  considering 
the  case,  I  am  of  the  opinion,  that  I 
cannot  withhold  these  injunctions  upon 
the  grounds  which  are  above  stated.  I 
take  this  rule  to  be  universal,  that  foreign- 
ers are  in  all  cases  subject  to  the  laws  of 
the  country  in  which  they  may  happen  to 
be,  and  if  in  any  case  when  they  are  out 
of  their  own  country,  their  interests  are 
regulated  and  governed  by  their  own  laws, 
I  take  it  to  be  not  by  force  of  those  laws, 


but  by  the  law  of  the  country,  in  which 
they  may  be,  adopting  those  laws  as  part 
of  its  own  law  for  the  purpose  of  deter- 
mining such  rights. 

Mr.  Justice  Story,  in  his  TreatUe  on 
the  Conflict  of  Laws,  addressing  himself 
to  this  subject,  says,  "  In  regard  to 
foreigners  resident  in  a  country,  idthough 
some  jurists  deny  the  right  of  a  nation 
generally  to  legislate  over  them,  it  would 
seem  clear,  upon  general  principles  of  in- 
ternational law,  that  such  a  right  does 
exist;  and  the  extent  to  which  it  should 
be  exercised,  is  a  matter  purely  of  muni- 
cipal arrangement  and  policy.  Hubems 
lays  down  the  doctrine  in  his  second 
axiom.  All  persons  who  are  found 
within  the  limits  of  a  government,  whether 
their  residence  is  permanent  or  temporary, 
are  to  be  deemed  subjects  thereof.  BouUc' 
nois  says,  that  the  sovereign  has  a  right 
to  make  laws  to  bind  foreigners,  in  relation 
to  their  property  within  his  domains,  in 
relation  to  contracts  and  acts  done  therein, 
and  in  relation  to  judicial  proceedings  if 
they  implead  before  his  tribunals.  And,  fur- 
ther, that  he  may  of  strict  right  make  laws 
for  all  foreigners  who  merely  pass  through 
his  domains,  although  commonly  this 
authority  is  exercised  only  as  to  matters 
of  police.  Fattel  asserts  the  same  general 
doctrine,  and  says,  that  foreigners  are  sub- 
ject to  the  laws  of  a  state  while  they  reside 
in  it*'  (1).  In  this  country,  indeed,  the 
position  of  foreigners  is  not  left  to  rest 
upon  this  general  law,  but  it  is  provided 
for  by  statute ;  for  by  the  statute  of 
32  Hen.  8.  c.  16.  s.  9,  it  is  enacted,  **  that 
every  alien  and  stranger  bom  out  of  the 
king's  obeisance  not  being  denizen,  which 
now  or  hereafter  shall  come  in  or  to 
this  realm  or  elsewhere  within  the  King's 
dominions,  shall,  after  the  Ist  of  September 
next  coming,  be  bounden  by  and  unto  the 
laws  and  statutes  of  this  realm,  and  to  all 
and  singular  the  contents  of  the  same." 
Natural  justice,  indeed,  seems  to  require 
that  this  should  be  the  case.  When 
countries  extend  to  foreigners  the  protec- 
tion of  their  laws*  ^^J  ^^J  ^^^  require 

obedience  to  thoae^^^^  ^  ^^^  ^^^^  ^^  ^^^ 
protection.  XVia  a  defei^dants,  therefore, 
whilst  in  thia  r  ^^txy»  ^^^»  ^  think,  be 
subject  to  ita  i^^^^ 
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It  is  to  be  considered,  then,  what  are  the 
Iblws  of  this  country  with  reference  to  the 
rights  of  patentees  ?  According  to  our  laws 
and  constitution  the  Crown,  I  apprehend, 
has  at  all  times  exercised  a  controul  over 
the  trade  of  the  country.  Anterior  to  the 
statute  of  21  Jac.  1.  c.  3.  the  Crown  as- 
sumed to  exercise  that  controul  to  a  very 
prejudicial  extent  by  the  creation  of  mono- 
polies, and  in  the  great  case  of  monopolies 
— Darcy  v.  AUein  (2),  such  an  exercise  of 
its  powers  was  held  to  be  illegal ;  but  it 
was  at  the  same  time  held,  that  the  Crown 
had  power  to  grant  as  a  lecompence  for 
any  new  invention  the  exclusive  right  to 
trade  in  it  for  a  reasonable  period.  What 
was  to  be  considered  as  a  reasonable  period 
does  not  appear  to  have  been  settled.  By 
the  statute  of  James  it  was  fixed  at  four- 
teen years,  and  thus, — as  explained  by  Lord 
Coke  in  his  commentaries  on  the  statute 
(2), — ^the  statute  did  not  create,  but  con- 
trouled  the  powers  of  the  Crown  in  the 
granting  of  patents.  Patentees,  therefore, 
have  always  derived,  and  still  derive,  their 
rights  not  from  the  statute,  but  from  the 
grant  of  the  Crown. 

We  must  consider,  then,  what  is  the  effect 
of  the  grant.  It  purports  to  give  to  the 
grantee,  his  executors,  administrators,  and 
assigns,  special  licence,  full  power,  sole 
privilege,  and  authority,  that  he,  his  exe- 
cutors, administrators  and  assigns,  and 
every  of  them,  by  himself  and  them- 
selves, or  by  hb  and  their  deputy  and 
deputies,  servants  or  agents,  or  such  others 
as  he,  his  executors,  administrators  or  as- 
signs, shall  at  any  time  agree  with,  and  no 
otihers,  from  time  to  time  and  at  all  times 
hereafter  during  the  term  of  years  herein 
expressed,  shall  and  lawfully  may  make, 
use,  exercise,  and  vend  his  said  invention 
within  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  called  Eng- 
land, the  dominion  of  Wales,  and  the  town 
of  Berwick-upon-Tweed.  Undoubtedly, 
this  grant  gives  to  the  grantee  a  right  of 
action  against  persons  who  infringe  upon 
the  sole  and  exclusive  right  purported  to 
be  granted  by  it.  Foreigners  coming  into 
this  country  are,  as  I  apprehend,  subject  to 
actions  for  injuries  done  by  them  whOst 

(2)  11  Rep.  85;  also  reported  in  Nov,  178. 
(8)  8  Co.  Inst.  181. 


here  to  the  subjects  of  the  Crown.  Why, 
then,  are  they  not  to  be  subject  to  actions 
for  the  injury  done  by  their  infringing  on 
the  sole  and  exclusive  right  which  I  have 
shewn  to  be  granted  in  conformity  with  the 
laws  and  constitution  of  this  country  ?  And 
if  they  are  subject  to  such  actions,  why 
is  not  the  power  of  this  Court,  which  is 
founded  upon  the  insufficiency  of  the  legal 
remedy,  to  be  applied  against  them  as  well 
as  against  the  subjects  of  the  Crown  ?  It 
is  said  that  the  prohibitory  words  of  the 
patent  are  addressed  only  to  the  subjects 
of  the  Crown ;  but  these  prohibitory  words 
are  in  aid  of  the  grant,  and  not  in  derogation 
of  it,  and  they  were  probably  introduced 
at  a  time  when  the  prohibition  of  the  Crown 
could  be  enforced  penally  against  the  par- 
ties who  ventured  to  disobey  it.  The  lan- 
guage of  this  part  of  the  patent,  therefore, 
does  not  appear  to  me  to  alter  the  case. 

In  the  course  of  the  argument  upon  these 
motions,  I  put  the  question  whether,  in  the 
case  of  a  railway  engine  patented  in  Eng- 
land and  not  in  Scotland,  tl\e  engine,  if 
made  in  Scotland,  could  be  permitted  to 
run  into  England ;  and  I  might  have 
added,  whether,  if  the  invention  we  are  now 
considering  was  patented  in  England  and 
Scotland,  and  not  in  Ireland,  steamboats 
propelled  by  means  of  it  could  be  per- 
mitted to  run  from  Dublin  to  Holyhead, 
Bristol,  and  Glasgow.  The  answer  which 
I  received  to  this  question  was  that,  in  the 
case  of  patents,  there  was  a  difference  be- 
tween Scotland  and  foreign  countries ;  that 
a  prior  user  in  Scotland  would,  although  a 
prior  user  in  a  foreign  country  would  not, 
invalidate  an  English  patent;  but  this 
answer  does  not  appear  to  me  to  meet  the 
question.  What  previous  user  wiU  invali- 
date a  patent,  and  what  user  if  any  can  be 
permitted  in  contravention  of  the  patent 
right,  are  different  questions,  depending 
wholly  on  different  considerations ;  the  one 
upon  the  extent  of  previous  knowledge,  the 
other  upon  the  effect  of  the  grant. 

It  was  further  argued,  upon  the  part  of 
the  defendants,  that  the  user  by  them  of  this 
invention  was  not  such  user  or  exercise  of  the 
invention  as  would  amount  to  an  infringe- 
ment of  the  patent;  and  some  observations 
which  fell  from  Lord  Eldon,  in  The 
Universities  of  Oxford  and  Cambridge  v. 
Richardson,  (suprOfJ  were  eited  on  this 
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point,  as  was  also  the  case  of  Minter 
V.  fVilliamSf  (supra),  in  which  it  was  inti- 
mated that  there  might  he  an  innocent 
user  of  a  patented  invention.  But  I  do 
not  think  those  authorities  at  all  assist  the 
case  of  the  defendants.  On  the  contrary, 
the  case  of  The  UniversHiea  of  Oxford  and 
Cambridge  t.  Richardson  appears  to  me  to 
be  very  much  in  fiivour  of  the  plaintiffs ; 
for  there  Lord  Eldon  draws  a  marked  dis- 
tinction between  user  for  the  purposes  of 
trade,  and  other  user.  It  is  true  that  he 
there  speaks  of  cases  of  necessity ;  but 
surely  it  cannot  be  said  that  the  user  of 
this  invention  by  the  defendants  is  a  matter 
of  necessity.  Their  user  of  it  is  merely 
for  the  purposes  of  trade,  and  is  not  other- 
wisenecessary  than  as  the  means  of  securing 
them  increased  profit  by  their  trade*  If^ 
indeed,  any  of  tlieir  vessels  were  stranded, 
and  it  became  necessary  to  use  the  pro- 
peller, this  might  be  a  case  of  necessity, 
fiilling  within  the  range  of  Lord  Eldon's 
observations.  So,  again,  in  the  case  of 
Minier  v.  WilUamSf  I  find  no  trace  of  a  user 
for  the  purposes  of  trade  being  considered 
as  innocent. 

In  the  argument,  on  the  part  of  the  de- 
fendants, much  was  said  upon  the  hardship 
of  this  Court  interfering  against  them,  and 
upon  the  inconvenience  wUch  would  result 
from  it,  and  some  reference  was  made  to 
the  policy  of  this  country;  but  it  must 
be  remembered  that  British  ships  cer- 
tainly cannot  use  this  invention  without 
the  licence  of  the  patentees,  and  the  bur- 
thens incident  to  such  licence ;  and  foreign- 
ers, I  think,  cannot  justly  complain  ^at 
their  ships  are  not  permitted  to  enjoy, 
without  licence  and  without  payment,  ad- 
vantages which  the  ships  of  this  country 
cannot  enjoy  otherMose  than  under  licence 
and  upon  payment.  It  must  be  remem- 
bered, too,  Uiat  foreigners  may  take  out 
patents  in  this  country  and  thus  secure  to 
themselves  the  exclusive  use  of  their  in- 
Tentions  within  Her  Majesty's  dominions, 
and  that  if  they  neglect  to  do  so,  they  to 
this,  extent  withhold  their  inventions  from 
the  subjects  of  this  country.  It  is  to  be 
observed,  also,  that  the  enforcement  of  the 
exclusive  right  under  a  patent  does  not 
take  away  from  foreigners  any  privilege 
which  they  ever  enjoyed  in  this  country ; 
for  if  the  invention  was  used  by  them  in 


this  country  before  the  granting  of  the 
patent,  the  patent,  I  apprehend,  would  be 
invalid.  One  principal  ground  of  incon- 
venience suggested  was,  that  if  foreign 
ships  were  restrained  from  using  this  in- 
vention in  these  dominions,  English  ships 
might  equally  be  restrained  from  using  it 
in  foreign  dominions.  But  I  think  this 
argument  resolves  itself  into  a  question  of 
national  policy,  and  it  is  for  the  legislature 
and  not  for  the  Courts  to  deal  with  that 
question.  My  duty  is  to  administer  the 
law,  and  not  to  make  it. 

Upon  the  grounds  which  I  have  men- 
tioned, I  think  that  the  fruits  stated  in  the 
affidavits  and  answer  do  not  furnish  suffi- 
cient grounds  for  refusing  these  injuncticms. 
I  think,  however,  that  the  defendant  Rolfe 
having  ceased  to  be  captain  of  the  vessel 
mentioned  in  the  third  suit,  and  being  no 
longer  in  a  position  to  infringe  the  patent, 
and  there  being  no  evidence  of  any  inten- 
tion on  his  part  to  resume  the  infringement, 
the  injunction  as  to  him  ought  not  to  be 
granted.  I  do  not  think  that  the  Court 
would  be  justified  in  acting  upon  the  sus- 
picion that  it  is  intended  to  reappoint  him ; 
at  all  events,  not  without  such  a  case  being 
made  upon  the  record :  and  I  think  that  the 
injunction  in  the  other  suits  must  be  quali- 
fied. I  cannot  go  further  than  to  restrain 
the  defendants  unless  and  until  they  shall 
have  obtained  the  licence  of  the  plaintiffs 
so  to  do,  from  using  and  exercising,  or 
causing  or  permitting  to  be  used  or  exer- 
cised within  the  limits  of  that  part  of  the 
United  Kingdom  called  England,  the 
dominion  of  Wales  and  the  town  of  Ber- 
wick-upon-Tweed, the  invention  of  Jamea 
Lowe  in  the  bills  mentioned,  or  any  mode 
or  process  for  the  propulsion  of  vessels 
merely  colourably  differing  therefrom, 
and  in  particular  to  restrain  the  de« 
fendants  unless  and  until  so  licensed  as 
aforesaid,  from  propelling  the  vessels  in 
the  bills  mentioned,  or  causing  or  permit- 
ting the  same  to  be  propelled  within  the 
limits  aforesaid  with  or  by  means  of  the 
propeller  now  att^^^^  thereto,  and  from 
propelling  the  ^^'^  vesseb  or  any  other 
vessels  or  veaa^i  nt  ^^™g  or  procuring 
or  permitting  4V  b«^^  ^^  ^  propelled 
within  the  fi^*  ^  j^Joteftwd,  with  or  by 
means  of  ariv  ^  i^^^  ^^  i^iopeWer  con- 
structed an^  \.  ^Tftiv^r:  ^ctOT^^g  to  the  form 
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and  mode  respecdrely  described  in  the 
specification  of  the  said  James  Lowe*s 
patent,  or  merely  colourably  di£fering  there- 
from. 

The  orders  were  accordingly  so  made, 
on  the  usual  undertaking  of  the  plain- 
tiff to  bring  actions.  Liberty  for  either 
party  to  apply.     No  order  as  to  costs. 


LoBDfl  Justices.'^ 

1851.  >      PELLT  p.  WATHEN. 

Nov.  5,  6,  25.  J 
Solicitor  and  Client — Lien  on  Deeds. 

A.  eontraeted  to  buy  the  equity  of  redemp^ 
tien  of  the  L.  estate,  and  immediately  con- 
traeted  to  seUpart.  He  then  mortgaged  the 
other  part  and  his  other  estates  to  B,  for 
securing  10,0001.  He  then  mortgaged  the 
part  of  Lm  he  had  before  mortgaged,  to  C. 
for  securing  3,000/.  and  the  same  part  to  2). 
for  securing  1,000/.  The  legal  estate  in  L. 
was  then  conveyed  by  the  vendor  to  a  trustee 
for  A,  and  a  term  of  years  was  assigned  to 
another  trustee  to  attend  the  inheritance, 
the  original  mortgages  affecting  the  same  being 
paid  off.  Before  the  mortgage  for  10,000/. 
was  created,  A.  was  indebted  to  solicitors  in 
a  biU  of  costs,  and  became  indebted  to  them 
for  the  conveyance  of  the  legal  estate.  On 
the  occasion  of  that  conveyance,  the  title  deeds 
of  the  L,  estates  were  handed  over  by  the 
vendor  to  the  solicitors,  as  solicitors  for  A. 
Subsequently  one  of  the  firm  of  solicitors, 
having  no  notice  of  the  mortgage  for  10,000/., 
took  an  assignment  of  the  3,000/.  and  1 ,000/. 
mortgages,  dnd  made  a  further  advance  on 
the  same  security : — Held,  that  the  deeds,  if 
in  the  hands  of  A,  be  would  subject  to  the 
right  of  B,  and  they  were  so  subject  in  the 
hands  of  the  solicitor. 

Held,  also,  thiU  the  deeds  being  delivered 
by  the  vendor  to  the  soUeitors  and  not  to  A, 
and  by  him  to  the  solicitors,  made  no  differ- 


Held,  a/ffo,  that  there  was  no  distinction 
between  the  costs  due  before  the  mortgage  to 
B,  and  the  costs  of  getting  in  the  legal  estate, 
the  solicitors  in  that  matter  being  employed 
by  A,  and.  he  alone  being  responsible  for 
them. 

A  client  cannot  give  a  lien  to  his  solicitor 

JStmw  Bbeibs,  XXI.— Gbaxo. 


of  a  higher  nature  than  the  interest  which  he 
himself  has  in  deeds. 

This  was  an  appeal  from  an  order  of 
the  late  Vice  Chancellor  Sir  James  Wigram, 
made  on  the  hearing  of  the  cause,  on  ex- 
ceptions to  the  Master's  report,  and  on 
further  directions. 

The  facts  of  the  case  are  fully  stated  in 
the  report  (1),  and  a  mere  recapitulation 
of  them  only  will  now  be  necessary.  They 
are  as  follows: — Previous  to  the  month  of 
September  1839,  Mr.  William  Lewis  had 
contracted  to  purchase  the  equity  of  re- 
demption of  certain  property  in  Gloucester- 
shire, designated  as  the  Lyppiatt  estate, 
and  which  was  subject  to  two  mortgages 
for   18,000/.   and  6,000/.      In  order    to 
enable  him  to  raise  money  for  completing 
the  purchase,  he  agreed  to  sell  part  of  the 
property  to  two  gentlemen,  who  agreed  to 
become  purchasers  ;  and  by  an  indenture 
dated  the   14th  of  September    1839,   he 
conveyed  to  Mr.  Robert  Parker  Pelly,  the 
plaintiff  in  the  suit,  all  his  real  estates, 
including  so  much  of  the  Lyppiatt  estate 
as  had  not  been  so  agreed  to  be  sold ;  to 
hold  the  same  to  the  plaintiff  by  way  of 
mortgage,  for  securing  a  running  account, 
not  exceeding  10,000/.      By  another  in- 
denture, dated  the  14th  of  December  1840, 
Mr.  Lewis  mortgaged   that   part  of  the 
Lyppiatt  property  comprised  in  the  plain- 
tiff's mortgage,   to   Mr.  Horatio   James, 
to    secure   3,000/.  ;    and  afterwards,   by 
another  mortgage,  dated  the  3rd  of  Sep- 
tember 1841,  he  mortgaged  the  same  pro- 
perty to  Mr.   Charles  Barton,  to   secure 
1,000/.     The  purchase  of  the  property  by 
Mr.  Lewis  had  not,  up  to  this  time,  been 
completed ;   but  in  the  month  of  January 
1842,  the  transactions  were  brought  to  a 
close  in  the  following  manner : — The  parts 
of  the  property  which  had  been  agreed  to 
be  sold  had  been  conveyed  to  tbe  pur- 
chasers ;  and  by  means  of  their  purchase- 
money,  or  otherwise,  the  two  old  mortgages 
of  18,000/.  and  6,000/.  were  paid  off,  and 
the  legal  fee  in  the  parts  not  sold  to  the 
two  sub-purchasers  was  conveyed  to  Mr. 
Thomas  Bassett  in  trust  for  Mr.  Lewis ; 
and  an  outstanding  term  of  1,000  years 
was  at  the  same  time  assigned  to  Mr.  John 

(1)  18  Law  J.  Rep.  (n.8.)  Chanc.  281. 
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Ourney,  in  trust,  to  attend  the  inheritance. 
At  this  time  Mr.  Thomas  Bassett  and 
Mr.  John  Gurney  carried  on  business  as 
attomies  and  solicitors,  in  partnership  with 
the  defendant,  Mr.  George  Wathen,  under 
the  firm  of  Wathen,  Bassett  &  Gumey ; 
and  that  firm  acted  as  the  solicitors  for 
Mr.  Lewis  in  the  matter  of  the  purchase, 
Mr.  George  Wathen,  in  fjBu;t,  having  so 
acted  for  many  years  previously.  Upon 
the  completion  of  this  purchase  the  title 
deeds  were  handed  over  to  Messrs.  Wa- 
then, Bassett  &  Gumey,  as  solicitors  of 
Mr.  Lewis.  After  the  execution  of  these 
deeds  in  January  1842  the  only  outstand- 
ing interest,  exclusive  of  the  plaintiff's 
mortgage,  were  the  two  mortgages  vested 
in  Mr.  James  and  Mr.  Barton,  and  Mr. 
George  Wathen  agreed  with  Mr.  Lewis  to 
pay  off  those  charges  and  to  take  assign- 
ments  of  them  to  himself.  This  was 
accordingly  done  by  two  indentures,  both 
dated  and  executed  on  the  14th  of  Feb- 
ruary 1842,  so  that  Mr.  George  Wathen 
became  a  mortgagee  for  the  two  sums  of 
8,000^.  and  1,000^.  In  the  following 
month  of  August  he  advanced  a  further 
sum  of  673^.  on  security  of  the  same  pre- 
mises, and  thus  became  an  incumbrancer 
for  a  principal  sum  of  4,673/. 

This  bill  was  filed  by  Mr.  Pelly  against 
Mr.  George  Wathen,  Mr.  Lewis  and  others 
for  redemption  and  foreclosure.  A  decree 
was  made,  directing  inquiries  aa  to  mort- 
gages on  Mr.  Lewis's  estates  and  their 
priorities,  and  what  lien  existed  on  any 
deeds,  and  other  matters.  The  Master 
reported  the  existence  of  the  mortgages 
above  enumerated,  and  that  those  in  the 
hands  of  Mr.  Greorge  Wathen  had  priority 
over  that  of  Mr.  Pelly.  He  also  reported 
that  the  solicitors  had  a  lien  on  the  deeds 
mentioned  in  the  schedules  to  his  report 
in  priority  over  Mr.  Felly's  mortgage. 
Mr.  Pelly  filed  exceptions  on  these 
points. 

The  cause  came  on,  befbre  Wigram,  V.C, 
in  the  month  of  March  1849,  when  he 
overruled  the  exceptions  as  to  priority, 
declaring  that  Mr.  George  Wathen's  secu- 
rity had  priority  over  tiiat  of  Mr.  Pelly, 
by  reason  of  the  conduct  pursued  by  the 
latter;  but  he  allowed  those  relating  to 
the  lien.  From  this  decree,  so  far  as  it 
related  to  the  question  of  lien,  the  repre- 


sentatives of  the  defendant,  Mr.  George 
Wathen,  appealed. 

Mr,  RoU  and  Mr.  Bazai^etie,  for  the 
appellants,  argued  that  the  case  of  a  soli- 
citor's lien  was  different  from  the  lien  of 
any  other  party;  that  a  solicitor  might 
claim  a  lien  on  the  deeds  in  his  possession 
for  all  that  was  due  to  him ;  and  here, 
moreover,  the  debt  due  to  the  firm  of 
solicitors  was  mainly  contracted  before  the 
date  of  the  mortgage  security  to  the  plain- 
tiff. Here  originidly  there  was  no  legal 
estate  in  any  of  the  parties  now  disputing; 
the  solicitor  got  in  that  legal  estate,  and 
thereupon  the  deeds  came  into  his  posses- 
sion and  invested  him  with  the  lien  of  a 
solicitor  for  all  his  costs,  whether  for 
business  before  done  or  then  transacted ; 
and  as  the  getting  in  of  that  legal  estate 
was  as  beneficial  to  the  mortgagee,  the 
plaintiff,  as  to  the  mortgagor,  the  solicitor 
was  entitied  to  his  costs  of  that  transaction 
as  against  both,  even  supposing  he  was 
not  held  to  be  so  entitied  as  against  the 
mortgagee  in  respect  of  the  former  costs. 
The  former  costs,  however,  were  incurred 
before  the  plaintiff's  mortgage,  and  ought 
to  be  included  in  the  Uen,  and  more 
especially  as  his  conduct  in  not  disclosing 
his  mortgage  and  his  activity  in  procuring 
the  loan  of  the  3,0002.  and  the  l,000i.  had 
operated  to  make  his  own  charge  an  inferior 
one  in  point  of  priority  to  that  of  the 
defendant  the  solicitor,  in  his  character  of 
mortgagee. 

[Lord  Justice  Knight  BRUGB.-*-^The 
solicitor  has  only  a  dormant  lien,  not  a  lien 
by  contract.] 

That »  depositee  might  obtun  a  priority 
over  a  former  mortgagee  was  clear  from 
the  case  of  Wiseman  v.  Westland(2)f  where 
on  a  mortgage  the  deeds  were  not  delivered, 
and  afterwflurds  they  were  deposited  for  a 
loan ;  and  tiiere  no  notice  was  given  to 
the  depositee  of  the  mortgage,  and  he  was 
held  to  be  entitied  to  priority. 

[Lord  Justice  Kniqht  Bruce. — There 
the  mor^^age  was  for  a  term,  and  not  in 
fee.] 

The  case  was  then  argued  on  the  ques- 
tion of  the  lien  remaining  to  sucoessive 
firms  of  soticitors,  as  it  had  been  in  the 

(2)  I  Ton.  &  J.  117. 
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Court  below ;  bot  «i  the  judgment  doei 
not  toach  that  point  the  argument  is 
omitted.  On  the  general  question  of  lien 
the  case  of  Bernard  ▼.  Drouphi  (3)  was 
cited,  in  addition  to  many  of  those  cited 
in  the  eourt  below.  It  was  also  argued 
that  the  deeds  were  delivered  to  the  soli- 
citors, not  by  Mr.  Lewis  the  mortgagor, 
but  by  the  vendor  himself. 

The  SoUeUar  General  and  Mr.  Bevir, 
for  the  respondent,  contended  that  the 
deeds,  having  eome  into  the  possession  of 
the  solicitor  as  solicitor  for  the  mortgagor, 
were  in  his  possession  subject  to  all  the 
rigfata  to  which  they  would  have  been 
subject  in  the  hands  of  the  mortgagor  him- 
self, and  that  it  mattered  not  that  they 
were  delivered  by  the  vendor  and  not  by  the 
mortgagor.  They  relied,  on  the  appeal,  on 
the  same  cases  as  were  dted  on  the  original 
hearing,  more  particularly  on  the  decisions 
of  Sir  Edward  Sugden.  The  cases  were 
as  follows  :— 

Smith  V.  Chichester,  2  Dr.  &  War.  893. 

Bkmden  v.  Detart,  Ibid.  405. 

Meleewarih  v.  RMrim,  2  Jo.  &  Lat.  858. 

Jacobs  v.  Laionr,  5  Bing.  180 ;    s.  c. 
6  Law  J.  Rep.  C.P.  248. 

Ycmng  v.  English,  7  Beav.   10 ;    s.  c. 
18  Law  J.  Rep.  (n.8.)  Chanc.  76* 

Mr.  Chandless,  for  the  representatives 
of  Mr.  Lewis,  the  mortgagor. 
Mr.  BazalgeUe,  in  reply. 

Nov.  25. — ^LoBD  Justice  Lord  Cran- 
woRTH  delivered  the  judgment  of  the 
Court.— ^After  observing  that  the  facts  of 
the  case  were  very  complicated,  but  might 
be  stated  in  a  comparatively  nairow  com- 
pass, so  £Eur  as  it  was  necessary  for  the  due 
understanding  of  the  question  before  the 
Court,  he  proceeded  to  detail  them  as  before 
Kt  forth,  and  then  continued  as  follows."— 
It  must  be  taken  as  a  fact  not  in  dispute 
that  the  plaintiff,  Mr.  Pelly,  so  conducted 
himself  towards  Mr.  James,  Mr.  Barton 
and  Mr.  Wathen,  the  parties  entitled  to 
the  securities  of  December  1840,  of  Sep« 
tember  1841  and  of  February  1842  for 
8,000{.,  1,000/.  and  678'.,  thus  amounting 
to  4,678/.;  that  his  mortgage,  though  prior 

(3)  1  Moll.  38. 


in  point  of  date,  would  be  postponed  to 
theirs.    He  had  actively  assisted  Mr.  Lewis 
in  obtaining  the  loans  from  Mr.  James 
and  Mr.  Barton,  and  neither  to  them  nor 
afterwards  to  Mr.  Wathen  did  he  commu- 
nicate the   fact  of  the  existence  of  his 
mortgage  of  September   1889,  of  which 
Mr.  George  Wathen  had  no  notice  till 
a  few  days  before  the  institution  of  this 
suit,  on  the  19th  of  March  1848.     Upon 
the  completion  of  the  purchase  by  Lewis 
in  January  1842  the  title  deeds  were  all 
handed  over  to  Messrs.  Wathen,  Bassett 
&  Gumey,  as  solidtors  of  Mr.  Lewis ;  and 
they  claim  a  lien  on  those  deeds  against 
the  plaintiff,  Mr.  Pelly,  for  the  amount  of 
their  bill  of  costs  against  Mr.  Lewis,  and 
whether  this  daim  is  valid  is  the  point  we 
have  to  decide.   Sir  James  Wigram  decreed 
against  the  li^i,  and  against  his  decision 
the  solicitors  have  appealed.     The  argu- 
ment for  the  appellants  divided  itself  into 
three  heads: — First,  it  was  contended  that 
independently  of  any  special  circumstances 
the  lien  of  the  solicitors  must  prevail. 
Secondly,  if  this  were  not  so,  sdll  that 
there  were  circumstances  which  would  give 
such  a  lien  independently  of  any  general 
right ;  and,  thirdly,  it  was  argued,  that  even 
if  there  is  no  lien  for  the  general  costs  due 
to  the  solicitors,  still  there  is  such  a  lien 
for  the  costs  of  and  incident  to  the  pro* 
curing  the  conveyance. 

On  the  first  point,  we  think  it  clear 
that  no  such  lien  as  that  contended  for 
exists.  The  general  lien  of  a  solicitor 
KB  merely  a  right  to  keep  back  from  his 
client  the  deeds  and  papers  which  he 
holds  as  solicitor  until  his  bill  of  costs 
is  satisfied.  It  is  a  right  derived  entirely 
through  the  client ;  and  therefore,  on  the 
most  obvious  principles  of  justice,  cannot 
go  beyond  the  right  of  the  client  himself. 
If  the  client's  right  to  the  deeds  which 
came  to  the  hands  of  the  solicitor  is  abso- 
lute,  so  will  be  the  right  of  the  solicitor. 
If  the  deeds  in  the  hands  of  the  client  are 
subject  to  any  rights  outstanding  in  third 
parties,  such  rights  will  follow  them  into 
the  hands  of  the  solicitor.  These  conse- 
quences flow  so  immediately  from  the 
nature  of  the  relation  subsisting  between 
the  client  and  his  solicitor,  that  even  inde- 
pendently of  authority  we  should  have  felt 
bound  by  the  principles  on  which  they 
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depend.  But  we  have  the  most  ample 
authority  in  support  of  the  view  we  take 
on  this  part  of  the  case,  in  the  three  cases 
hefore  Sir  Edward  Sugden,  so  much  dwelt 
on  in  the  argument.  We  allude  to  the 
cases  of  Smith  v.  Chichester,  Blunden  v. 
Desart  and  Molesworth  v.  Rohhins,  In 
the  last  of  these  cases  it  was  expressly 
decided  that  the  claim  of  a  party  having 
an  equitahle  right  against  the  client  must 
prevdl  into  whosesoever  hands  the  deeds 
have  come  after  such  equitahle  right  has 
arisen.  Indeed,  the  principle  is  obviously 
the  same,  whether  the  right  affecting  the 
client's  interest  is  legal  or  equitable. 
*'  No  man,"  as  was  stated  by  Sir  Edward 
Sugden  in  his  judgment,  "  can  give  a  lien 
to  a  solicitor  of  a  higher  nature  than  the 
interest  he  himself  has  in  the  deeds." 

Applying,  then,  these  principles  to  the 
fiEMsts  of  the  present  case,  it  appears  to  us 
clear,  that,  laying  aside  all  consideration 
of  particular  conduct,  the  solicitor  did  not 
on  the  completion  of  the  ccfntract  acquire 
any  lien  on  the  deeds  against  the  plaintiff. 
If,  on  the  completion  of  the  contract  and 
execution  of  the  conveyance  yi  January 
1842,  the  title  deeds  had  been  all  handed 
over  to  Mr.  Lewis  himself,  and  not  to  his 
solicitors,  he  would  then  have  had  them 
subject  to  an  equitable  claim  on  the  part 
of  the  plaintiff  as  mortgagee,  by  virtue  of 
his  mortgage  of  September  1839.  And  if 
Mr.  Lewis  had  then  put  them  into  the 
hands  of  his  solicitors,  they  could  only  have 
held  them  subject  to  the  same  rights  as 
attached  to  them  in  the  hands  of  Mr.  Lewis 
himself.  It  can  make  no  difference  that 
instead  of  coming  first  into  the  hands  of 
Mr.  Lewis  and  from  him  to  the  solicitors, 
they  were  at  once  handed  over  by  the 
vendors  to  the  solicitors ;  for  the  solicitors, 
on  their  obtaining  them,  obtained  them 
not  by  any  title  paramount  to  that  of  their 
client,  but  as  his  agent,  and  of  course  with 
all  the  liability  which  would  have  attached 
on  them  if  they  had  passed  first  into  the 
hands  of  the  client  and  from  him  to  the 
solicitors.  This  disposes  of  the  first  head 
of  the  argument. 

But  then,  it  was  said,  secondly,  that 
whatever  may  be  the  general  doctrine, 
here  the  conduct  of  the  plaintiff  was  such 
as  to  preclude  him  from  insisting  on  his 
title  against  the  lien  of  the  solicitors  of 


Mr.   Lewis  ;    but  we  can  discover  no- 
thing whatever  in  the  plaintiff's  conduct 
to  warrant  such    a    proposition.     When 
the    plaintiff   advanced  his    money    and 
obtained  his  mortgage-deed  in   Septem- 
ber  1839,   he,   of  course,   employed  his 
own  solicitor  to  act  for  him.     All  that  can 
be  alleged  against  him  by  the  solicitors  of 
Mr.  Lewis,  the  mortgagor,  is  that  he  did 
not  inform  them  of  his  security.     But  he 
was  under  no  obligation  to  give  them  any 
such  information,  nor  was  it  in  the  ordi- 
nary course  of  business  that  he  should  do 
so.    There  is  no  suggestion  that  he  meant 
or  wished  to  mislead  them.     There  was 
nothing  to  suggest  to  his  mind  that  it  could 
be  of  importance  to  the  solicitors  that  he 
should  give  them  notice  of  his  security. 
Cases  may  undoubtedly  occur  in  which 
parties  by  standing  by  and  remaining  silent 
may  give  to  others  rights  against  Uiem  in 
the  same  way  as  if  they  had  been  active 
in   making  representation,  but  that  can 
only  be  where  it  has  been  the  duty  of  the 
party  not  to  be  silent,  or  where  the  party 
remaining  silent  might  reasonably  infer 
that  such  silence  would  be  taken  by  others 
as  sanctioning  a  particular  course  of  con- 
duct.    No  such  circumstances  exist  here. 
The  conduct  of  the  plaintiff,  for  aught  at 
least  that  appears,  was  just  what  might  be 
expected  from   a  man  intending  to  deal 
with  perfect  fairness.     He  became  mort- 
gagee, employing  his  own  solicitor,  and 
took  it  for  granted  that  the  mortgagor  and 
his  solicitor  would  settle  their  own  rights 
among  themselves.  There  does  not,  there- 
fore, appear  to  us  to  be  anything  in  the 
conduct  of  the  plaintiff  depriving  him  of 
his  ordinary  rights. 

The  only  remaining  question  is  on  the 
point,  whether  the  solicitors  may  not 
have  a  lien  against  the  plaintiff,  Uiough 
not  for  their  whole  demand  on  Mr. 
Lewis,  yet  for  so  much  as  relates  to 
the  obtaining  the  conveyance  of  the 
Lyppiatt  estate  from  the  vendors  ?  As  to 
this  the  argument  was,  that  these  costs 
were  incurred  for  the  common  benefit  of 
the  plaintiff  and  M^*  Lewis,  and  so  that 
the  lien  of  the  golicitors  ought  to  prevail 
against  both  the  ^^^  ^^^  other.  On 
this  minor  t^^*  t,  ^^  Justice  Knight 
Bruce  entet^^^  S^^*  doubt,  and  I  can. 
therefore.  •^^^     in5  o^^^  opinion  only. 
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In  my  opinion  these  costs  do  not  differ 
firom  the  rest.     I  think  the  solicitors  have 
no  lien  against  the  plaintiff  for  the  costs 
of  obtaining  the  conveyance  any  more  than 
for  any  other  part  of  their  bill.     The  lien 
of  the  solicitor  is  a  right  to  retain  deeds  as 
a  mode  of  enforcing  payment  of  a  debt  due 
by  the  party  whose  deeds  are  retained.    It 
is  essentially  a  light  arising  between  the  ' 
party  employed  and  his  employer.     The 
right  when  once  constituted  may,  under 
circumstances,   prevail  in  favour  of  the 
solicitor,  not  only  against  his  employer 
but  also  parties  deriving  title  under  his 
employer.     But  it  always  originates  from 
the  relation  of  client  and  attorney, — ^that 
is,  the  employer  and  the  employed.  Taking 
that  to  be  a  correct  view  of  the  law,  the 
question  here  is,  who  employed  Messrs. 
Wathen,  Bassett  &  Gumey  to  obtain  and 
perfect  the  conveyance  ?     No  doubt  when 
they  had  completed  the  conveyance  their 
services  enured  to  the  benefit  not  only  of 
Mr.  Lewis  the  purchaser,  but  also  of  the 
plaintiff  who  claimed  under  him.     But  I 
do  not  think  that  this  is  material.     If  the 
case  could  be  brought  to  the  point,  that 
the   solicitors  were  acting  not  only   for 
Mr.  Lewis  but  also  for  the  plaintiff,  then 
neither  Mr.  Lewis  nor  the  plaintiff  could 
take  the  deeds  of  conveyance  out  of  their 
hands  without  paying  them  the  full  amount 
of  their  costs  incurred  in  preparing  and 
perfecting  them.     But  this  certainly  was 
not  so.     The  solicitors  were  the  solicitors 
of  Mr.  Lewis  and  of  him  only.     He  alone 
employed  them.     He  alone  was  liable  to 
pay  them  for  their  services,  and  against 
him  alone,  therefore,  was  this  lien  avail- 
able when  the  deeds  came  into  their  hands. 
Their  right  is,  as  I  think,  precisely  what 
it  would  have  been  if  on  the  final  settle- 
ment of  the  purchase,  and  execution  of 
the  deeds,  the  vendors  had  delivered  the 
deeds  to  Mr.  Lewis,  and  he  had  handed 
them  over  to  the  solicitors.    In  such  a  case 
the  right  of  the  solicitors  would  be  only, 
as  I  Uiink,  to  hold  the  deeds  subject  to 
all  the  rights  legal  and  equitable  affecting 
them  in  the  hands  of  Mr.  Lewis ;  and 
tiierefore  their  right  was,  as  I  conceive, 
subject  to  a  prior  right  in  the  plaintiff  in 
respect  of  his  mortgage  of  September  1839. 
I  do  not,  therefore,  think  there  is  any  dis- 


tinction between  these  deeds  and  the  other 
deeds  in  the  hands  of  the  solicitors. 

The  result,  therefore,  is,  that  the  decision  of 
Sir  James  Wigram  will  be  affirmed  in  every 
respect,  and  this  appeal  must  therefore  be 
dismissed ;  and  Lord  Justice  Knight  Bruce 
concurs  with  me,  that   the   costs  of  the 
appeal  must  in  this  case  follow  the  event, 
and  so  be  paid  by  the  appellants,  because 
the  appeal  reproducing  litigation  on  points 
manifestly  in  the  opinion  of  both  members 
of  this  Court  properly  decided  by  the  Vice 
Chancellor,  has  taken  a  range  widely  be- 
yond the  narrow  and  restricted  part  of  the 
case  on  which  alone  my  learned  Brother 
entertains  any  doubt.     It  is  unnecessary 
to  say  anything  on  the  question  raised  at 
the  bar,  whether  if  the  lien  had  been  esta- 
blished it  would  have   extended  to  the 
debts  due  to  all  the  successive  firms,  or 
only  to  that  due  to  the  last  firm  ?     Whe- 
ther, in  short,  according  to  the  doctrine 
laid  down  in  In  re  Forshaw  (4),  the  lien 
of  a  solicitor  is  affected  by  his  taking  a 
partner  ?     That  question  does  not  arise  in 
this  case.     On  that  point  we  express  no 
opinion. 


Parker 
Nov 
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New  Trustees — Death  of  Trustee  in  the 
Lifetime  of  the  Testator — j^ppointment  of 
Trustees  hy  a  Trustee  declining  to  act. 

A  testator,  hy  his  will,  appointed  A.  and 
B,  to  be  his  trustees ;  he  then  directed  that 
"if  the  trustees  hereby  appointed  or  to  he 
appointed  as  hereinafter  is  mentioned,  should 
die,**  8^c,  it  should  be  lawful  for  other 
trustees  to  be  appointed  as  therein  mentioned, 

A,  died  in  the  lifetime  of  the  testator : — 
Held,  that,  under  the  power,  a  new  trustee 
could  be  appointed  in  the  place  of  A, 

A  testator,  by  his  wUl,  appointed  A.  and 

B.  to  be  his  trustees,  and  directed  that  if  his 
trustees  thereby  appointed  should  die,  or 
desire  to  be  discharged  from,  or  refuse  or 
decline  to  act,  it  should  be  lawful  for  the  sur^ 
viving  or  continuing  trustee  or  trustees,  or 
if  there  should  be  none  such,  then  for  the 


(4)  IB  Siin.  121 ;  b.  c  17  Law  J.  Rep.  (n.8.) 
Chanc.  61. 
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ff^ift  h»nf0^^,  hH4  Ih^  p&ffifff  iff  MffffAn^mf 
ft^fff  kn^l^p^  M  thp  pUn'.^  ttf  A*  and  B^ 

''  U  Off*  (fii^l^'f'ii  tfi>rf>>vy  u\ipAf\\^f  Of 
Ui  If^  M^fpfflMf n1  Aft  tif*r^)nttft^r  U  fft«fiUofi«<l« 
«f  m\y  Iff  lli#*m,  <l»i»lr  or  utiy  erf  iMr  hirfri, 
*f MMJOfMi  MitiMliiliitrMt^irft  or  MufKnvi  •hftll 
il)(>(  fff  i1i>filr(*  tM  liK  (llftolmrgMl  frotn,  or 
H'luiti*,  uf  (t<*('titt(«i  or  hi*<Mmt«*  ItioNpfiblii  to 
Ni*l  lit,  lltM  Irimtii,  |fowi>rii,  muI  nuihorltioi 
\mphy  )Hi  Mtul  (o,  (li«*m  r(>ii|i«>otlvoly  r<t- 
hM«i><|  Mtut  itlvMti  AN  iinirt»iiiit(t|  liofurc*  th«  imid 
[(mhIn,  (tMWi'i'ii,  Mtut  MUthurltlm  thiill  bo 
l^llly  i*^^('ul(«iti  (hmi  Mul  «o  ohrii  «•  tho 
urtHii'  uluill  lm|titt»ui  U  iilmll  mul  miiy  bo 
\ti\K\\s\  til  MMil  m  \\\^  (hi>n  Murvlvtng  or 
i>tMa(HU(Myt  h'MM(i»«>  or  trvtdtt'i'i  of  mv  taid 
\^UIi  oi>  tr  \\\^\^  nlmll  bi"  tut  Murviving  or 
I'^M^HiuiU^lt  t«^tM«»«»i  \\\^\\  lb«  trunt^o  10 
«b««(M«S|l  lo  bi»  lUftt'burttiHli  or  n^l\i»iii(i  or 
ilvvU^tMA  o^  l^voo^ih|t  0UH«)>AbW  to  ncl  m 
t^t\MVMuTi  ov  tb^  i^M»oot\Mti  or  mbutuUtrwtort 
ot  tb^^  Um  novNtx^o^  sM'  \smtin\iti\|t  tni»t<^« 
b\  i^^u  ^IvsMv  \^\s  t\>M^^  Xisw^  h^  tittw  to 

0OMS^^(^t\S  «(>^M\tHK  ^^-^^IHHMI  OM)r  t>lh<^ 

|^v^'%>^H\  ov  ^sMn>N^\»  l\\  b^  II  u^i»tv*  or  Uu»« 

N^  ^S^^^lK^V^bV  ^^  ^H"^  **  llt\%W«NI^^N^^ 


ana  die  waad  F.  BIAtdry,''    Bf 
nuientove  f,  BUikeiU^ 
hrfjmr^  and  i»  WlutoMfe  lo  ht 
the  iUad  ol  T.  C  Bnmmmd  F. 
mm!  awinfuro  tht  tnnt  property  to 

Mr.  hhAMUj  had 
o#  tU  inll,  aaa  had 
Un$iU  m  any  waj  except  bj  Ae  appoiuU 
mcnt  of  ttew  tmsteca  aiid  the  aongBBCBt. 

The  new  tnialecs  aelcd  hi  the*tnsiB  igr 
iome  ttme^  bot  woant  doubt  having  been 
entertmned  whether  they  were  ptopetly 
appointed^  a  petitum  was  pRtented  for 
their  appointment  aa  tinateea  by  the  €k>nit, 
aanew  tmsteea. 

Mr»  Diekinsm,  for  the  petition,  con* 
tended  that  the  appointment  was  invalid, 
first,  on  the  ground  that  a  new  tmstee 
could  not  be  appointed  in  the  place  of  Mr. 
T«  C.  Brown,  who  had  died  in  the  lifetime 
of  the  tesUtrix,  and  cited  WaUh  v.  Glad^ 
$(om{\)  and  fVinter  ▼•  Rudge(2);  and, 
secondly,  that  Mr.  Blakesley,  having  dis- 
claimed the  trusts  of  the  will,  oould  not 
appoint  a  new  trustee. 

Mr.  E.  F.  SmUh^  for  the  trustees  ap- 
pointed  by  Mr.  Blakesley,  would  not  admit 
that  they  had  been  improperly  appointed, 
but  submitted  to  act  as  die  Court  should 
direct*  He  cited  Hwmpkrtj^  ▼•  Howcm  (3) 
and  rAe  EmH  ^  Lmudmk  ▼.  B€ekeii{4\ 
which  were  cases  on  the  appointment  of 
trustees ;  and  WiUhm  v.  Ba^r(5),  ffmlk^r 
X.  Afeta  t^6\  and  Mailed^  v.  H'iUHU  (7\ 
which  were  caaas  on  the  subsiitntMHi  of  one 
eel  of  legatees  for  anoAsg  set  dying  ni  the 
Utirtime  of  the  testator. 

\>f  tW  Mw«r«^— ^In  this 
ba»k  bx  ber  wiU»)j!J 
aiNL  ui  iW  ikf'wvr^fW^ 
liN«k  ba$  wd  iW  wv«is^ 
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a  deicriptioii  of  the  peraona  appointed 
tnistees  of  the  wiU.  I  can  see  no  differ- 
ence hetween  her  describing  them  as 
"  trostees  hereby  appointed/'  and  the 
naming  them,  and,  if  she  had  named  them, 
there  could  not  have  been  any  doubt.  I 
apprehend  that  it  is  dear  that  if  a  testator 
gives  an  interest  to  A,  B,  C,  and  D,  to 
continne  up  to  a  certain  time,  and  then 
provides  that  if  A,  B,  C,  and  D.  shall  die, 
this  interest  shall  go  over,  this  provision 
ivill  apply  to  the  event  of  A,  B,  C,  and  D. 
dying  in  the  lifetime  of  the  testator,  as 
well  as  after  his  death.  I  think  that  the 
eases  referred  to  establish  the  principle 
that  a  contingency  is  not  less  a  contingency 
because  it  operates  in  the  testator's  life- 
time. I  may  also  observe  that  this  con- 
struction is  a  convenient  one.  It  would 
be  extremely  inconvenient  if  it  were  to  be 
held  that,  where  a  testator  has  directed  the 
appointment  of  new  trustees  in  case  of  the 
death  of  his  trustees,  this  provision  should 
be  defeated  by  the  death  of  a  trustee  in 
the  testator's  lifetime. 

As  to  the  question  whether  the  power 
could  be  exercised  by  the  trustee  who 
declined  to  act,  except  for  the  purpose  of 
appointing  new  trustees,  it  is  to  be  ob- 
served that  the  testatrix  has  herself  dis- 
tinctly said  "that  it  should  be  lawful 
foft  the  surviving  or  continuing  trustee, 
or,  if  there  was  no  surviving  or  continu- 
ing trustee,  then  for  the  trustee  so  de- 
sirous of  being  discharged,  or  refusing,  or 
declining  to  act,  to  appoint."  Hence  a  per- 
son refusing  to  act  is  not  prevented  from 
exercising  the  power  of  appointing  a  new 
trustee.  The  case  oi  Sharp  v.  Sharp  (8) 
was  much  narrower  than  this.  There  the 
i^pointment  of  new  trustees  was  g^ven  to 
the  **  survivors  or  survivor  acting  in  the 
trusts."  The  trustees  disclaimed,  and  it 
was  held  that  the  persons  disclaiming  were 
not  to  be  considered  as  **  the  survivors  or 
survivor  of  persons  acting  in  the  trusts." 
Here  there  is  a  power  enabling  the  per- 
son refusing  to  act  to  appoint  trustees. 
Being  of  opinion  that  the  power  was  pro- 
perly exerdsed,  I  think  that  this  petition 
moat  be  dismissed.      * 


(8)  3  B.  ft  Aid.  405. 


IfOant  Jvirxcss."^ 

1851.  >    BOBIKSON  V.  ROBINSON. 

Dec.  12,  22.  J 

Trusteea — InveatmerU  -—  Real  Securitiea 
Tenant  for  Life — Cestui  que  Trust — Rate 
of  Interest — Payment  of  money  out  of  Court 
without  Petition, 

Trustees  under  a  wiU  had  an  option  to 
invest  the  testator's  estate  either  in  8/.  per 
cents,  or  on  real  security ^  but  neglected  to  do 
so,  leaving  the  fund  in  some  other  state  of 
investment  :'^Held,  overruling  a  decree  at 
the  RoUs,  that  the  cestui  que  trust  had  not 
the  option  of  charging  them  with  the  money 
and  interest,  or  to  claim  the  amount  of  SL 
per  cents,  because  the  cestui  que  trust  never 
had  the  right  to  compel  the  purchase  of  SI, 
per  cents,  and  that  the  trustees  were  charge^ 
able  only  with  the  money  and  interest. 

The  trustees  having  this  option  to  invest 
either  in  SI,  per  cents,  or  on  real  security,''^ 
Held,  overruling  the  same  decree,  that  the 
tenant  for  life  was  entitled  to  interest  for  one 
year  after  ihe  death  of  the  testator  at  4/.  per 
cent,  on  the  money  the  property  would  have 
produced  if  sold  at  the  end  of  that  year,  until 
ihe  produce  was  invested  in  the  Si,  per  cents,, 
not  exceeding  the  amount  of  interest  actually 
received. 

Turnpike  road  bonds,  secured  by  a  mort- 
gage or  charge  on  tolls  and  toll-houses,  are 
real  estate,  and  held  so  to  be,  overruling  the 
same  decree ;  and  although  the  tenant  for 
Ufe  was  declared  entitled  to  the  interest 
on  them,  the  Court,  considering  the  social 
changes  resulting  from  the  formation  of  rail' 
ways,  directed  a  reference  to  the  Master,  to 
inquire  whether  it  was  expedient  to  leave 
assets  so  invested, 

A  party  having  paid  in  money,  in  obedi- 
ence  to  a  decree  of  the  Court  below,  and  the 
decree  being  varied  in  such  a  way  that  he  is 
entitled  to  have  that  money  paid  out,  the 
same  can  be  directed  in  the  order  on  the 
appeal  to  be  so  paid  out  without  any  petition 
being  presented  for  that  purpose, 

Semble— -fAol  where  trustees  are  bound  to 
invest  in  Si,  per  cents,  and  SI,  per  cents, 
have  fallen  instead  of  risen  in  value,  they 
are  chargeable  with  the  money  and  interest, 
instead  of  SI,  per  cents.,  at  the  option  of  the 
cestui  que  trust. 

The  Court  also,  after  reviewing  the  former 
decisions,  laid  down  the  following  propo- 
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sitions : — Firsts  where  trustees  improperly 
retainbalances  or  cause  or  permit  trust  money 
to  be  lost,  they  are  chargeable  for  the  same 
with  interest  at  41,  per  cent.  Secondly, 
where  trustees  have  money  in  their  hands, 
which  they  are  bound  permanently  to  invest 
for  the  benefit  of  their  cestui  que  trust,  the 
rule  of  the  Court  is  generally  that  they  shall 
invest  in  3/.  per  cents, ;  therefore,  if  they 
neglect  to  do  so,  and  there  is  no  express  direc- 
tion not  to  do  so,  or  there  is  an  express  trust 
that  they  shaU  do  so,  in  the  latter  case,  and 
semble  as  to  the  two  former  cases,  it  is  in  the 
option  of  the  cestui  que  trust  to  charge  them 
either  with  the  principal  sum  retained  and 
interest,  or  with  the  amount  of  31,  per  cents, 
which  would  have  been  purchased  if  the  in- 
vestment  had  been  made.  Thirdly,  where 
trustees  lend,  or  use  trust  money  in  trade,  they 
are  chargeable  not  only  with  the  money  and 
interest,  but  with  the  profits  made  in  the  trade, 
the  interest  generally  being  5l,  per  cent. 

This  was  an  appeal  from  part  of  a  decree 
of  the  late  Master  of  the  Rolls,  Lord  Lang- 
dale.  The  facts  are  fully  set  forth  in  the 
report  of  the  case,  18  Law  J,  Rep,  (n.s.) 
Chanc.  73,  but  may  be  sufficiently  stated 
for  the  understanding  of  the  judgment  on 
the  appeal,  as  follows: — Matthew  Robin- 
son, by  his  will,  gave  his  residuary  personal 
estate  to  trustees,  upon  trust,  with  all  con- 
venient speed  to  collect,  get  in,  and  dis- 
pose thereof,  or  to  continue  the  same  in  or 
upon  any  of  the  parliamentary  stocks  or 
funds  of  Great  Britain,  or  on  real  securities 
in  England,  at  interest,  or  to  alter  and  vary 
the  same  for  others  of  a  like  nature,  when 
and  so  often  as  it  should  be  expedient,  and 
to  pay  the  interest  and  dividends  unto  his 
son  Augustin  Robinson,  for  his  life,  and 
after  his  decease  to  pay  and  transfer  the 
said  residuary  estate,  and  the  stocks,  funds, 
and  securities,  in  which  the  same  should 
be  invested  among  the  children  of  his  son 
in  equal  shares  as  therein  mentioned.  The 
trustees  were  appointed  executors,  who, 
after  the  testator*s  death,  proved  the  will. 
A  large  part  of  the  estate  consisted  of 
London  Dock  stock.  Bank  stock,  and 
money  due  to  the  testator  from  the  trustees 
of  the  Surrey  and  Sussex  roads,  and  on 
bonds  from  the  Commissioners  of  Sewers 
of  Surrey  and  Kent,  and  these  were  allowed 
by  the  trustees  to  remain  unconverted  for 


several  years  after  the  testator's  death,  and 
a  loss  accrued  to  the  estate  from  the  sale 
of  the  Bank  stock  and  the  Sewers  bonds, 
but  a  gain  was  made  from  the  London 
Dock  stock.  Some  turnpike  bonds,  part 
of  the  estate,  were  never  converted  at  all. 
The  dates  were  as  follow : — the  testator 
died  in  July  1837>  and  his  will  Was  proved 
in  August  following ;  in  December  in  the 
same  year  two  of  the  Surrey  and  Sussex 
road  bonds  were  paid  off;  in  July  1845, 
the  Bank  stock  and  London  Dock  stock 
were  sold,  and  in  August  following  the 
tenant  for  life  bought  the  debt  due  to  the 
testator  (5,0002.)  from  the  Commissioners 
of  Sewers  for  5,000/.,  and  the  money  in 
each  case  was  invested  in  SL  per  cent, 
consols;  and  in  November  1846  another 
of  the  road  bonds  was  paid  off  at  par.  The 
sewers  bonds  were  secured  by  the  rates 
and  assessments  which  the  Commissioners 
were  authorized  by  certain  acts  of  parlia- 
ment to  levy,  and  the  road  bonds  were 
secured  on  the  toll-houses  and  the  tolls 
payable  thereat.  Lord  Langdale  was 
of  opinion  and  held,  that  the  turnpike 
bonds  were  not  such  real  securities  as  were 
contemplated  by  the  testator  in  his  will, 
and  were,  at  best,  only  mixed  securities ; 
and  after  stating  that  it  could  not  reason- 
ably be  contended  that  the  sewers  bonds 
were  real  securities,  held  that  they  were 
not  so;  his  Lordship  also  held  that  the 
loss  which  had  arisen  on  the  sale  of  the 
sewers  bonds  and  Bank  stock  could  n6t 
be  set  off  against  the  gains  that  arose  frota 
the  sale  of  the  London  Dock  stock,  and 
that  Augustin  Robinson,  the  tenant  for 
life,  was  entitled  to  the  whole  of  the  divi- 
dends and  annual  income  that  actually 
accrued  due  from  the  residuary  estate, 
including  therein  the  dividends  and  income 
that  accrued  due  on  the  Bank  stock,  the 
London  Dock  stock,  and  the  money  secured 
on  the  sewers  bonds  and  road  bonds^ 
during  and  up  to  the  end  of  the  first  year 
from  the  testator's  death,  and  that  he  was 
entitled  to  the  dividends  and  annual  in- 
come of  so  much  of  the  residuary  estate 
as  was  in  a  propel  ^^^®  ^^  investment  at 
the  end  of  such  ^^  ^^'*  ^^  ^  ^^  much 


only  of  the  A:  *AeB&&  ^^^  annual  income 

that  since  ^Jx      nd  ^^ 

^^  C"    ^  0Tit\ieBank  stock  and 


actually  acc^^  ^^^c  0Til\ieBank  stock  and 
London  D^kJ^^^^  li^.®'^^^^*™^^®^  secured 
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on  the  Sewers  bonds  and  road  bonds  as 
should  not  exceed  the  amount  of  the  divi- 
dends which  would  have  accrued  on  the 
8/.  per  cent,  consols,  which  should  have 
been  purchased  at  the  end  of  such  first 
year  with  the  monies  arising  from  the  sale 
or  conversion  or  receipt  of  the  same  re- 
spectively', if  the  same  had  been  sold  or 
converted  or  received  and  invested  in  the 
purchase  of  3/.  per  cent,  consols.  And 
it  was  also  ordered  that  the  trustees  and 
executors  should  make  good  to  the  estate 
of  the  testator  such  an  amount  of  Bank 
annuities  as  could  have  been  purchased 
with  the  proceeds  of  such  sale  or  conversion 
or  receipt,  in  case  the  same  had  been  sold 
or  converted  into  money,  or  raised  at  the 
end  of  such  one  year.  And  it  was  declared 
that  the  gain  which  had  accrued  in  respect 
of  the  London  Dock  stock  had  accrued  for 
the  benefit  of  the  estate.  From  so  much 
of  this  decree  as  related  to  the  road  bonds, 
and  the  amount  of  interest  to  be  paid  to 
him,  the  tenant  for  life  appealed.  There 
was  also  a  petition  of  appeal  by  the  ex- 
ecutors and  trustees,  as  to  the  refunding 
by  ^em. 

The  plaintiffs  in  the  suit  were  infant 
children  of  Augustin  Robinson,  the  tenant 
for  life;  the  defendants  were  Augustin 
Robinson  the  tenant  for  life,  the  two  sur- 
viving executors  and  trustees,  and  the 
personal  representatives  of  the  deceased 
executor  and  trustee,  and  the  object  of 
the  suit  was  the  administration  of  the 
testator's  estate  and  a  declaration  of  the 
rights  of  all  parties  in  the  clear  residue.  It 
was  in  evidence  that  in  order  to  indemnify 
the  executors  and  to  secure  the  full  benefit 
of  the  rights  of  his  children,  Mr.  Augustin 
Robinson,  the  tenant  for  liife,  had  bought 
three  sums  of  3/.  per  cents,  in  the  names  of 
the  executors,  to  meet  the  excess  of  his 
receipts  beyond  what  he  would  have  been 
entitled  to  from  the  dividends  of  3/.  per 
cents,  if  the  same  had  been  purchased  at 
the  end  of  a  year  from  the  testator's  death. 
These  sums  were  289^.,  225/.  and  1,213/. 
consols. 

Mr,  Walpoie  and  Mr.  Kent,  for  the  ap- 
pellant, the  tenant  for  life,  stated  that  the 
question  of  the  Sewers  bonds  was  not 
raised,  but  as  to  the  road  bonds  it  was 
clear  they  were  real  securities ;  and  the  only 
Niw  Skriis,  XXI.— Chak& 


point  for  consideration  on  them  was  whether 
they  were  so  within  the  meaning  and  in- 
tention of  the  testator's  will.  The  case  of 
Doe  d.  Banks  v.  Booth  (!)  shewed  that  the 
money  being  secured  on  the  toll-houses, 
ejectment  could  be  brought;  therefore, 
in  the  abstract,  these  road  bonds  were 
real  securities,  and  as  the  form  of  the 
bonds  was  in  pursuance  of  the  local  act 
(and  the  acts  continuing  that  statute),  by 
which  the  road  trustees  were  authorized  to 
mortgage,  among  other  things,  the  "  toll- 
houses;" and  as  the  testator  himself  had 
so  invested  his  money,  and  had  directed 
his  trustees  either  to  call  in  or  to  continue 
his  property  on  their  present  investment 
in  the  fiinds,  or  on  real  securities,  or  to 
alter  and  vary,  and  so  on,  it  was  plain  the 
road  bonds  were  real  securities  within  the 
contemplation  of  the  testator  himself.  Had 
nioney  been  at  the  time  of  the  testator's 
death  invested  in  railway  shares,  and  had 
such  a  discretion  been  given  to  trustees  as 
was  here  conferred,  no  doubt  could  have 
been  entertained  but  they  were  real  secu- 
rities, and  real  securities  within  the  mean- 
ing of  the  testator's  will.  As  to  the  rate 
of  interest  to  be  given  to  the  tenant  for 
life,  the  judgment  of  the  Master  of  the 
Rolls  was  fsdlacious,  for  it  seemed  to  go 
upon  the  ground  that  there  was  an  improper 
investment,  and  that  there  ought  to  have 
been  a  sale  and  an  investment  in  3/.  per 
cent,  consols,  that  being  most  advantageous 
to  the  eestuis  que  trust.  In  the  first  place, 
there  was  a  fallacy  as  to  investment;  for 
the  complaint  here  was,  that  there  had 
been  no  investment ;  and,  secondly,  that 
the  option  should  be  treated  as  belonging 
to  the  eestuis  que  trust.  In  truth,  the 
option  was  given  to  the  trustees,  and  they 
not  having  exercised  it,  they  were  answer- 
able, but  not  for  an  investment  or  assumed 
investment  in  stock  ;  if  it  were  otherwise, 
in  case  the  will  had  contained  a  power  of 
investing  in  railway  shares,  and  the  trus- 
tees had  neglected  so  to  invest,  as  well 
might  the  eestuis  que  trust  select  shares  in 
any  particular  raUway  which  were  most 
expensive  to  be  purchased.  The  cases  of 
Marsh   v.  Hunter  (2),  Hockley   v.   Ban* 

(1)  2  Bos.  &  P.  219,  223. 

(2)  6  Madd.  295. 

Q 


114 


COURTS  OF  CHANCERY: 


[New  SsEies 


iock  (3),  Watts  ▼.  Girdlestone  (4),  Ames  v. 
Parkinson  (5),  OuseUy  v.  Anstruther  (6), 
Shepherd  v.  Mouls  (7  )>  and  i2ee«  v.  fVilliams 
(8),  were  also  cited  and  commented  on,  on 
behalf  of  the  tenant  for  life,  as  to  the  fore- 
going points.  That  the  interest  should  be 
41.  per  cent.,  the  cases  of  Caldecoit  v.  Calde^ 
cott  (9)  and  Sutherland  v.  Cooke  (10)  were 
referred  to. 

Mr.  Roundell  Palmer  and  Mr,  Elmsley, 
for  the  surviving  trustees  and  executors 
and  representatives  of  the  deceased  trustee 
and  executor,  argued  that  the  case  oi  Dimes 
V.  Scott  {11),  relied  on  in  the  argument 
in  the  court  below,  was  no  longer  an 
authority.  It  was  a  confusion  in  principle 
to  consider  the  present  case  as  governed 
by  those  where  the  trustees  had  used  the 
trust  fund,  and  to  say  that,  because  an 
investment  had  not  been  made.  Si.  per 
cents,  were  to  be  bought  The  case  of 
Buxton  V.  Buxton  (12)  was  also  cited. 

Mr.  G.  DrucCf  for  other  defendants. 

Mr.  RoU  and  Mr.  Dickinson,  for  the 
plaintiffs,  contended  that  the  principal  se- 
curity of  the  road  bonds  was  on  the  tolls, 
and  they  could  not  be  real  securities  within 
the  testator's  meaning ;  and,  moreover, 
the  tolls  were  only  to  be  collected  during 
the  continuance  of  each  act  of  parliament, 
as  it  was  successively  passed  authorizing 
the  collection  of  such  tolls.  The  charge 
on  the  toll-houses  could  not  be  relied  on, 
for  they  were  of  very  trifling  comparative 
value.  The  case  of  Doe  v.  Booth,  cited  by 
the  appellants,  was  an  authority  in  favour 
of  the  plaintiffii,  as  was  that  of  MUU  v. 
Mills  (13).  The  question  before  the  Court, 
as  to  real  securities,  was  very  different 
from  that  which  arose  under  the  Mortmain 


(3)  1  Rasa.  141. 

(4)  6  Beav.  188 ;  s.  c.  12  Law  J.  Rep.  (n.b.) 
Cbanc.  863. 

(5)  7  Beay.  379. 

(6)  10  Ibid.  453. 

(7)  4  Hare,  500;  a.  c.  14  Law  J.  Rep.  (na) 
Chanc.  366. 

(8)  1  De  Gez  &  Sin.  819. 

(9)  1  You.  &  C.  C.C.  312,  321 ;  s.  c.  11  Law  J. 
Rep.  (n.s.)  Chanc.  158. 

(10)  1   Coll.  498;  a.  c.  14  Law  J.  Rep.  (v.s.) 
Chanc.  71. 

(11)  4Ra8s.195. 

(12)  1  Myl.  &Cr.80. 

(13)  7  Sim.  501 ;  a.  c.  4  Law  J.  Rep.  (n.s.) 
Chanc.  266. 


Act.  In  this  case  the  Court  would  use  its 
discretion ;  in  those  cases  the  only  question 
was,  whether  the  money  given  was  charged 
on  real  estate.  Here  the  Court  would 
see,  first,  whether  the  security  was  a 
real  security ;  and,  secondly,  whether  it 
was  of  such  a  character  as  was  con- 
templated by  the  testator.  Road  bonds 
were  not  of  such  a  nature.  The  cases  of 
Dimes  v.  SeoU  and  Ex  parte  Lewis  (14), 
and  some  of  the  later  cases  before  Lord 
Langdale,  and  which  had  before  been  cited, 
shewed,  whatever  was  the  weight  now 
given  to  the  first-mentioned  case  in  other 
respects,  that  the  tenant  for  life  was  en- 
titled to  no  more  than  SI.  per  cent.  On 
both  grounds,  therefore,  the  appeal  should 
be  dismissed,  and  with  costs. 

Dec.  22. — Lord  Justice  Lord  Cran- 
WORTH,  after  stating  the  will,  .the  suit  and 
its  object,  the  reference  to  the  Master  on 
the  original  hearing,  the  Master's  report, 
and  the  decree  of  Lord  Langdale  on  further 
directions,  particularly  as  to  those  parts 
which  relate  to  the  tenant  for  life,  and  his 
title  to  interest  as  before  set  forth,  and  as 
to  the  executors  and  the  tenant  for  life 
being  bound  to  refund  so  much  of  the 
interest,  after  the  first  year  of  the  testator's 
decease,  on  the  Bank  stock,  the  London 
Dock  stock,  the  road  bonds,  and  the  Sewers 
bonds,  as  had  been  paid  to  the  tenant  for 
life,  over  and  above  the  dividends  on 
consols,  if  such  consols  had  been  purchased 
at  that  time,  proceeded  with  the  judgment 
of  the  Court  as  follows: — ^Against  this 
part  of  the  decree  Augustin  Robinson,  the 
tenant  for  life,  and  the  executors,  have 
severally  appealed,  on  the  ground  that  the 
decree  is  erroneous  in  charging  the  ex- 
ecutors with  the  amount  of  3/.  per  cents, 
which  might  have  been  realised  at  the  end 
of  the  year,  and  also  in  declaring  that  the 
tenant  for  life  was  entitled  to  no  more  than 
the  amount  of  the  dividends  that  would 
have  arisen  from  such  3/.  per  cents,  in  case 
they  had  been  purchased.  The  executors 
contend  that  they  are  chargeable  only  with 
the  money  <^bich  the  securities  in  ques- 
tion, if  sold  at  ^^  ^^^  ^^  *  ^^^  ^^°^  ^^^ 
testator's  ^^  oaS^i  "^^^^^  ^®^  have  pro- 
duced, aii4  ^^fiTi^^^*^  thereon  at  41.  per 
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cent. ;  and  that,  as  in  &ct  the  securitieB 
produced  more  than  could  have  been  ob- 
tained in  1 838,  the  plaintiffs  haye  no  demand 
against  them.  The  tenant  for  life  contends 
that  he  is  entitled  to  have  credit  firom  Jul  j 
1838  to  July  1845,  not  for  the  amount  of 
the  dividends  which  would  hare  been  pro^ 
duced  if  the  SL  per  cents,  had  been  pur- 
chased, but  interest  at  4L  per  cent,  on  the 
sums  which  the  securities,  if  sold  in  July 
1888,  would  then  hare  produced,  not 
exceeding  of  course  the  amount  of  divi- 
dends or  interest  actually  realised. 

The  case  was  very  ftdly  argued  before 
us  a  few  days  since,  and  as  there  has  been 
a  difference  of  opinion  in  different  branches 
of  the  Court  on  the  subject  of  the  duties 
and  liabilities  of  executors,  and  the  rights 
of  a  tenant  for  life  in  cases  like  the  present, 
we  desired  a  short  time  to  look  into  those 
authorities  before  we  came  to  a  decision. 
In  the  present  case,  it  will  be  observed, 
the  executors  had  the  option  of  investing 
the  trust  money  at  their  discretion  in  real 
or  government  securities;  and  in  such  a 
case  Sir  John  Leach  held,  in  the  case  of 
Marsh  v.  Hunter,  that  the  trustees  by  whose 
default  the  money  ^s  lost  were  charge- 
able, not  with  the  amount  of  stock  which 
might  have  been  purchased,  but  only  with 
the  principal  money  lost ;  and,  of  course, 
although  the  report  is  not  so  expressed, 
with  interest  thereon.  That  decision  oc- 
curred in  1822.  Four  years  later,  namely, 
in  1826,  occurred  the  case  of  Hockley  v. 
Bantoek,  before  Lord  CKfford.  There  the 
executors  had  a  similar  discretion  of  in- 
vesting either  in  real  or  government  secu- 
rities ;  and  upon  a  bill  seeking  to  charge 
them  with  balances  improperly  retained 
in  their  hands,  Lord  Gifford  directed  an 
inquiry  as  to  the  price  of  3/.  per  cents,  at 
the  several  times  when  the  balances  ought 
to  have  been  invested.  Such  an  inquiry 
would  have  been  improper  if  the  executors 
could  not  have  been  charged  with  the 
value  of  the  stock  ;  and  that  case,  there- 
fore, is  an  authority  that,  in  the  opinion  of 
Lord  Gifford,  they  might  be  so  charged. 
Notwithstanding  this  last  case,  however. 
Sir  John  Leach  adhered  to  his  own  view 
of  the  law,  and  acted  upon  it  in  an  un- 
reported case  of  Gale  v.  Ptft,  at  the  Rolls, 
on  the  10th  of  May  1830,  which  we  referred 


to  in  the  Registrar's  book.  Lord  Giffbrd's 
authority  has  been  foUowed  by  Lord  Lang- 
dale  in  several  reported  cases,  to  which  we 
were  referred  in  the  course  of  the  argument, 
namely.  Watts  v.  GirdUsUme^  Ames  v. 
Parkinson  and  Ouseley  v.  Anstruther.  On 
the  other  hand,  Sir  James  Wigram,  in 
Shepherd  v.  Mouls,  and  my  learned 
Brother,  in  Rees  v.  Williams,  have  refused 
to  follow  the  authority  of  Hockley  v. 
Bantock,  and  have  acted  on  the  earlier  case 
of  Marsh  v.  Hunter,  In  this  irreconcile- 
able  conflict  of  authority,  it  is  absolutely 
necessary  for  us  to  look  to  the  principle 
on  which  the  doctrine  rests. 

There  can  be  no  doubt  but  that  where 
trustees  improperly  retain  balances  in  their 
hands,  or  by  want  of  due  care  cause  or  per- 
mit trust  monies  to  be  lost,  they  are  charge- 
able with  the  sums  so  retained  or  lost,  and 
with  interest  thereon  at  4/.  per  cent. ;  and 
it  may  also  be  true  that  where  the  trustees 
have  in  their  hands  money  which  they  are 
bound  to  secure  permanently  for  the  benefit 
of  their  cestuis  que  trust,  there,  in  the 
absence  of  express  authority  or  direction 
to  the  contrary,  they  are  generally  bound 
to  invest  the  money  in  the  3/.  per  cents. 
This  obligation,  not  the  result  of  any 
positive  law,  has  been  imposed  on  trustees 
generally  by  the  Court  as  a  convenient 
rule,  affording  security  to  the  cestui  que 
trust,  and  presenting  no  possible  difficulty 
to  the  trustees.  Supposing,  then,  the 
trustees  have  improperly  retained  in  their 
hands  balances  which  they  ought  to  have 
invested  in  the  3i.  per  cents.,  either  by 
reason  of  this  general  rule  of  the  Court  or 
because  such  a  duty  was  expressly  im- 
posed upon  them  by  the  terms  of  their 
trust,  or  have  by  neglect  allowed  such 
balances  to  be  lost,  what,  in  such  a  case, 
is  the  right  of  the  cestui  que  trust  ?  In  all 
such  cases,  or,  at  all  events,  in  all  cases 
where  there  has  been  an  express  trust  to 
invest  in  the  3f.  per  cents.,  the  eestui  que 
trust  has  the  option  of  charging  the  trustee, 
either  with  the  principal  sum  retained  and 
interest,  or  with  the  amount  of  the  3/.  per 
cents,  that  would  have  arisen  if  the  invest- 
ment had  been  properly  made.  The  doc- 
trine of  the  Court,  where  it  implies  this 
rule  is,  that  the  trustee  shall  not  profit  by 
his  own  wrong.      If  he  had  done  what  he 
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was  bound  to  do,  a  certain  amount  of  3^.  per 
cents,  would  have  been  forthcoming  for 
the  cestui  que  trust ;  and,  therefore,  if 
called  on  to  have  such  31,  per  cents,  forth- 
coming, he  is  bound  to  do  so ;  just  as  in 
an  ordinary  case  every  wrongdoer  is  bound 
to  put  the  party  injured,  as  far  as  the 
nature  of  the  case  allows,  in  the  same 
situation  in  which  he  would  have  stood  if 
the  wrong  had  not  been  done.  All  this 
is  very  intelligible.  Again,  suppose  the 
trustee  has  not  improperly  retained  ba- 
lances, but  has  lent  or  used  them  in  trade ; 
there  the  cestui  que  trust,  if  it  is  for  his 
interest  to  do  so,  has  a  right  to  charge  the 
trustee,  not  only  with  the  sum  retained 
and  interest,  but  also  with  the  profits  made 
in  the  trade.  The  ground  on  which  that 
right  rests  is  this  :  the  employment  in 
trade  is  unwarrantable,  but  if  it  turns  out 
to  be  profitable  the  cestui  que  trust,  in 
such  a  case,  has  aright  to  follow  (he  money 
that  is  used  in  trade  and  the  profit,  because 
in  sucb  a  case  the  trade  profits  have,  in 
fact,  been  produced  by  the  employment  of 
the  money  of  the  cestui  que  trust;  and  it 
would  be  manifestly  unjust  to  permit  the 
trustee  to  rely  on  his  own  misconduct  in 
having  exposed  the  fund  to  the  risks  of 
trade  as  a  reason  for  retaining  the  extra 
profits  beyond  interest  for  his  own  bene- 
fit. Even  where  no  such  extra  profits 
have  been  made,  the  cestui  que  trust  is,  in 
general,  at  liberty  to  charge  the  trustee 
who  has  allowed  the  trust  money  to  be 
employed  in  trade  with  interest  at  5/.  per 
cent.,  that  being  the  ordinary  rate  of  in- 
terest paid  on  capital  in  trade.  This 
light  depends  on  principles  the  same,  or 
nearly  the  same,  as  those  which  enable  the 
cestui  que  trust  to  adopt  the  investment 
and  take  the  profit  actually  made.  But 
the  ground  on  which,  in  sdl  these  cases, 
the  right  of  election-  in  the  cestui  que  trust 
rests,  wholly  fails  in  the  case  where  a 
trustee,  having  an  option  to  invest  either 
in  the  3^.  per  cents,  or  in  real  securities, 
neglects  his  duty  and  carelessly  leaves  the 
trust  fund  in  some  other  state  of  invest- 
ment. In  such  a  case,  the  cestui  que  trust 
cannot  say  to  the  trustee,  "  If  you  had 
done  your  duty,  I  should  have  had  a 
certain  amount  of  3/.  per  cents. ;"  or,  ''the 
trust  fund  would  now  consist  of  a  certain 


amount  of  SL  per  cents."  It  is  obvious 
that  the  trustee  might  have  duly  discharged 
his  duty,  and  yet  no  such  result  would 
have  ensued.  Where  a  man  is  bound  by 
covenant  to  do  one  of  two  things  and 
does  neither,  there  an  action  lies  by  the 
covenantee ;  the  measure  of  damage  is  the 
loss  arising  by  reason  of  the  covenantor 
having  failed  to  do  that  which  is  most,  not 
that  which  is  least,  beneficial  to  the  cove- 
nantee ;  and  the  same  principles  may  per- 
haps be  applied,  by  analogy,  to  the  case 
of  a  trustee  failing  to  invest  in  either  of 
two  modes,  equally  lawful  by  the  terms  of 
the  trust.  It  was  contended  at  the  bar 
that  in  such  a  case  the  trustee  has,  by  his 
neglect,  lost  his  right  of  electing  between 
the  two  modes  of  investment, — ^that  he 
was  always  bound  by  the  trust  to  exercise 
his  discretion  in  the  mode  most  beneficial 
for  the  objects  of  the  trust,— and  that 
having  omitted  to  do  so  at  the  time  when 
the  option  was  open  to  him,  he  can  no 
longer  do  it  when  he  is  called  on  to  account 
for  his  neglect,  and  when  he  can  no  longer 
exercise  an  unbiassed  and  impartial  option. 
The  fallacy  of  this  argument  consists  in 
assuming  that,  in  t|pe  case  supposed  the 
trustee  is  called  on  to  exercise  any  option 
at  all.  He  is  not  called  on  to  exercise 
any  option  retrospectively,  but  is  made 
responsible  for  not  having  exercised  it  at 
the  proper  time ;  for  not  having  made  one 
of  two  several  kinds  of  investment :  and  a 
reason  for  his  being  in  such  case  chargeable 
only  with  the  money  which  should  have 
been  invested,  and  not  with  the  3/.  per 
cents,  which  might  have  been  produced, 
is,  that  there  never  was  any  right  in  the 
cestui  que  trust  to  compel  the  purchase  of 
the  3/.  per  cents.  The  trustee  is  answer- 
able for  not  having  done  what  he  was  bound 
to  do  ;  and  the  measure  of  his  responsibi- 
lity should  be,  what  the  cestui  que  trust 
must  have  been  entitled  to,  in  whatever 
mode  that  duty  was  performed. 

The  grounds  on  which  Lord  Langdale 
proceeded  in  the  several  cases  before  him 
appear  to  have  been,  that  when  the  trustee 
has  failed  to  discharge  his  duty  in  either 
of  the  ways  wbich  were  open  to  him,  the 
eestuis  que  trust  may  then  exercise  an 
option  which  certainly  did  not  belong  to 
them  by  the  terms  ^^  ^^  trust ;  that  is  to 
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■ay,  that  if  the  trustee  baa  fidled  to  exercise 
his  option,  then  the  right  of  election  passes 
to  the  cestui  que  trusty  though  not  given  to 
him  by  the  instrament  creating  the  trust. 
But  on  what  foundation  does  this  supposed 
right  of  the  cestui  que  trust  to  exercise  such 
an  option  rest?     No  such  right  can  be 
derived  from  the  principle  that  the  cestui 
que  trtut  is  entitled  to  compel  the  trustee 
to  do  irhat  he  was  bound  to  do,  for  he 
was  not  bound  to  purchase  the  3/.  per 
cents. ;  nor  from  the  principle  that  he  may 
follow  the   trust  funds  into  their  actual 
state  of  investmenty  or  charge  a  higher  rate 
of  interest  in  consequence  of  such  invest- 
ment ;  for  the  foundation  of  the  complaint 
is,  that  the  funds  have  not  been  invested 
at  all.     The  only  plausible  foundation  for 
the  doctrine  which  occurs  to  us  is  this  : 
the  trustee  was  bound  to  exercise  his  option, 
not  capriciously,  but  in  the  mode  likely  to 
be  most  beneficial  to  the  eestuis  que  trust ; 
and  their  interests  appear,  in  the  result,  to 
be  best  served  by  requiring  the  investment 
of  the  3/.  per  cents.     But  this  reasoning 
leems  founded  on  a  fallacy ;  the  selection 
of  the  Si.  per  cents,  is  thus  made  to  depend, 
not  on  any  option  in  their  favour  which 
the  trustee  was  originally  bound  to  exercise, 
but  upon  the  accident  of  their  subsequent 
rise  in  value ;  a  principle  of  decision  from 
which,  with  all  deference,  we  differ.  If  such 
a  principle  is  to  be  applied,  then,  as  it  was 
well  put  at  the  bar,  if  in  the  present  case 
there  had  been  a  discretion  to  invest  in 
railway  shares,  the  cestui  que  trust  might 
perhaps  now  fix  on  shares  in  some  parti- 
cular railway  which  have  risen  very  highly 
in  value,  and  say  the  investment  might 
have  been  and  so  ought  to  have  been  made 
on  that  particular  security.     Upon   the 
whole,  therefore,  we  cannot  discover  any 
such  right  of  option  as  is  contended  for  in 
the  cestui  que  trust;  not  on  the  ground  of 
his  being  entitled,  by  the  terms  of  the  trust, 
to  compel  the  trustees  to  make  an  invest- 
ment in   the  3/.  per  cents.,  for  no  such 
obligation  was  imposed  on  them, — not  on 
the  ground  of  his  being  bound  to  adopt 
or  insist  on  any  actual  investment,  for  no 
invdhtment  was  made, — ^not  on  the  ground 
of  any  obligation  on  the  part  of  the  trustees 
to  select  ike  SL  per  cents,  as  the  most 
beneficial  mode  of  investment,  for  the  ad- 
vantage of  the  3/.  per  cents,  arises  from 


the  accidental  subsequent  rise  in  value, 
and  not  from  any  necessary  superiority 
at  the  time  when  die  investment  ought  to 
have  been  made. 

The  consequence  is,  that  the  decree 
should,  we  think,  be  varied  by  striking 
out  so  much  of  it  as  declares  that  the 
produce  arising  from  the  sale  of  the 
Bank  stock,  London  Dock  stock  and 
Sewers  bonds  ought  to  have  been  invested 
in  the  3^.  per  cents.,  and  that  the  defen- 
dant, Augustin  Robinson,  was  entitled  to 
so  much  only  of  the  income  arising  from 
those  funds  from  the  end  of  one  year  after 
the  testator's  decease,  as  should  not  exceed 
the  amount  of  the  dividends  which  would 
have  accrued  due  on  the  3^.  per  cents,  if 
purchased.  And  it  must  be  declared  that 
he  is  entitled,  from  the  end  of  the  first 
year  after  the  testator's  decease  up  to  the 
time  of  the  sale  and  investment  in  the 
3/.  per  cents,  in  July  and  August  1845, 
to  interest  at  41,  per  cent,  on  the  amount 
which  the  Master  has  found  that  those 
funds  would  have  produced  at  the  end  of 
the  year,  not  exceeding  the  amount  of 
interest  and  dividends  actually  produced. 
This  disposes  of  the  question  as  to  the 
Bank  stock,  London  Dock  stock  and 
Sewers  bonds.  But  before  we  quit  this 
part  of  the  subject  we  think  it  right,  by 
way  of  caution,  to  remark  that  our  decision 
does  not  at  all  go  to  exonerate  trustees  who, 
by  the  express  terms  of  the  trust,  are  bound 
to  invest  in  the  3/.  per  cents.,  but  who 
have  retained  the  balance  in  their  hands, 
from  the  obligation  to  account  for  those 
balances,  with  interest,  instead  of  making 
good  the  amount  of  3/.  per  cents.,  when- 
ever the  3^.  per  cents,  have  fallen  instead 
of  risen  in  value.  In  such  a  case,  the 
same  principle  applies  which  authorizes 
the  cestui  que  trust  to  adopt  any  investment 
in  trade  or  otherwise  which  has  been 
actually  made.  He  may  insist  on  having 
the  Si.  per  cents.,  for,  by  the  very  terms  of 
the  trust,  it  was  the  duty  of  the  trustee  so 
to  invest  the  trust  money ;  or  he  may,  on 
the  other  hand,  if  no  such  investment  has 
been  made,  treat  the  money  as  being, 
according  to  the  fact,  in  the  hands  of  the 
trustee,  to  be  accounted  for  by  him.  No 
such  question  arises  in  the  present  case, 
and  we  only  advert  to  it  now  because  an 
argument  principally  founded  on  such  a 
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possible  state  of  things  was  advanced  by 
counsel. 

It  now  remains  to  consider  the  question 
as  to  the  turnpike  road  bonds.  The  Master 
found  that  the  testator  was  at  his  death 
entitled  to  6,000^.  due  from  the  trustees 
of  the  Surrey  and  Sussex  roads,  secured 
by  a  mortgage  or  charge  on  the  tolls  and 
toll-houses,  which  the  said  trustees  were 
by  act  of  parliament  authorized  to  make. 
Of  this  sum  1,000^.  was  paid  off  by  the 
road  trustees  to  the  executors  on  the  2nd 
of  December  1837}  which  was  duly  applied 
as  part  of  the  testator's  assets.  The  in- 
terest on  the  remaining  5,0002,  was  regu- 
larly paid  to  the  tenant  for  life  up  to  the 
23rd  of  November  1846,  when  a  further 
sum  of  500/.,  part  of  the  5,000/.,  was  paid 
off  and  was  invested  by  the  executors  in 
the  purchase  of  3/.  per  cents.,  so  that  a  sum 
of  4,500/.  only  now  remains  secured  on 
those  road  securities.  Lord  Langdale's 
order  puts  these  road  bonds,  as  they  have 
been  not  very  accurately  designated  in  the 
argument,  on  precisely  the  same  footing  as 
the  Bank  stock,  London  Dock  stock,  and 
Sewers  bonds,  and  treats  the  5,000/.  road 
bonds  which  were  in  the  hands  of  the 
executors  at  the  end  of  the  year  from  the 
testator's  decease,  as  assets  left  by  them 
improperly  invested,  and  as  to  which,  there- 
fore, the  executors  ought  to  be  charged 
with  the  amount  of  3/.  per  cents,  which, 
if  they  were  sold,  they  would  have  pro- 
duced. If  these  securities  are  not  real 
securities  within  the  meaning  of  that 
expression  contained  in  the  will, — by 
which  it  is  to  be  recollected,  the  testator 
authorizes  his  executors  to  invest  in  real 
securities,  or  to  leave  any  money  in  real 
securities  ; — ^if  these  securities  are  not  real 
securities  within  the  meaning  of  that  ex- 
pression, then  of  course  the  same  rule  must 
be  applied  to  them  as  to  the  other  securi- 
ties sold  in  July  and  August  1845.  But 
we  think  that  these  road  bonds,  as  they 
have  been  called,  are  real  securities,  in 
which,  by  the  terms  of  the  will,  the  exe- 
cutors were  justified  in  leaving  the  testator's 
assets  invested.  There  cannot  be  any 
doubt  that  they  are  real  securities.  In- 
deed they  are  so,  perhaps,  even  more 
emphatically  than  an  ordinary  mortgage. 
The  security  is  merely  a  security  on  the 
tolls   and  toll-houses,  that  is  to  say,  on 


certain  corporeal  and  certain  incorporeal 
hereditaments.  They  give  no  personal 
right  against  any  one.  The  remedy  of  the 
mortgagee  or  bondholder  is  merely  against 
the  real  property  made  the  subject  of  the 
charge,  and  if  the  testator  had  given  to  any 
one  by  way  of  specific  legacy  all  such  real 
securities  as  he  should  die  possessed  of  or 
entitled  to,  we  consider  it  perfectly  clear 
these  turnpike  road  securities  would  haye 
passed.  The  question  then  is,  whether  the 
executors  were  justified  in  leaving  these 
securities  as  they  found  them  ?  That  is  to 
say,  treating  them  as  being  not  improper 
investments  to  be  continued  under  the 
authority  given  by  the  will  7  We  think 
they  were.  There  was  nothing  to  fetter 
the  discretion  of  the  executors ;  they  were 
at  liberty  to  leaye  any  part  of  the  assets 
which  they  might  find  invested  in  real 
securities,  in  the  same  security  in  which 
they  might  find  it.  The  5,000/.  in  ques- 
tion was  invested  in  that  which  we  con- 
sider to  be  a  real  security,  permanent  in 
its  nature  and  approved  by  the  testator. 
To  hold  that  it  was  a  breach  of  duty  in 
the  executors  to  leave  that  sum  as  they 
found  it,  would,  as  we  think,  be  to  deprive 
them  of  the  discretion  given  to  them  by  the 
testator,  without  any  sufficient  warrant  for 
our  so  doing.  The  circumstances,  how- 
ever, connected  with  the  great  social 
changes  resulting  from  the  formation  of 
railways,  may  now  have  made  these  turn- 
pike mortgages  ineligible  as  a  security  in 
which  longer  to  leave  the  assets  invested ; 
and  we  think  it  reasonable  that  the  Master 
should  inquire  whether  it  may  not  be 
expedient  that  they  should  now  be  called 
in?  But,  in  the  mean  time,  we  do  not 
feel  warranted  in  treating  them  as  securities 
which  the  executors  were  bound  to  realize. 
The  order,  therefore,  must,  as  to  these 
mortgages,  be  varied  by  declaring,  if  neces- 
sary, that  they  were  real  securities  in  which 
the  executors  were  justified  in  leaving  the 
assets  of  the  testator  invested,  and  the  in- 
terest on  which,  therefore,  has  been  pro- 
perly paid  to  the  tenant  for  life.  We  desire 
not  to  be  understood  as  giving  any  opinion 
on  the  poin^  ^  t  ^singin  the  present  %ase, 
whether  the  cC^^^^  would  have  been 
justified  i^  ^*aA  °^^  *^y  ^J^^  ^^  ^^® 
general  as*     Vl^   tt<^T^^^  aecurities  umilsr 
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It  appears  that,  in  order  to  corer  the 
deficiency  in  the  3/.  per  cents,  purchased 
hy  the  investment  of  1845»  with  the 
money  produced  hy  the  sale  of  the  Bank 
stock  and  Sewers  honds,  Augustin  Rohin- 
son,  the  tenant  for  life,  has  purchased  in 
the  names  of  the  executors  two  sums  of 
289/.  ^3/.  per  cents,  and  225/.  3/.  per 
cents.,  and  he  has  in  like  manner  purchased 
in  their  names  1,213/.  3/.  per  cents,  to 
meet  the  excess  of  his  receipts  as  income 
heyond  what  he  would  have  heen  entitled 
to  in  the  way  of  dividends  on  the  3/.  per 
cents,  if  purchased  at  the  end  of  the  first 
year.  Aji  account  must  he  taken  of  what 
*  Augustin  Rohinson  ought  to  have  received 
as  interest  at  4/.  per  cent,  on  the  value  of 
the  Bank  stock,  the  London  Dock  stock, 
snd  Sewers  bonds,  at  the  end  of  the  year 
from  the  testator's  decease,  and  he  must 
pay  into  court  the  excess  of  his  receipts  of 
the  dividends  and  interest  on  those  funds 
heyond  the  amount  of  such  4/.  per  cent. 
Those  three  sums  of  289/.,  225/.  and  1,213/. 
3/.  per  cents,  will  stand  as  a  security  for 
what  shall  he  found  due  from  him  in  re- 
spect of  that  excess,  and  on  his  paying 
into  court  what,  if  anything,  shall  be  found 
due  firom  him  on  taking  the  account,  those 
sums  of  stock  must  be  re- transferred  to 
him.     That  disposes  of  the  whole  case. 

At  the  dose  of  the  judgment,  counsel 
for  the  appellant,  Augustin  Robinson,  stated 
that  that  gentleman  had  paid  into  court,  in 
obedience  to  the  decree  of  the  Master  of  the 
Rolls,  a  considerable  sum  of  money,  much 
more  than,  now  the  decree  had  been  varied, 
would  be  payable  by  him.  It  was,  there- 
ibce,  desirable  that  the  expense  of  a  petition 
to  get  any  balance  due  to  him  out  of  court 
should  be  saved,  if  that  could  be  arranged 
in  the  decree  on  the  appeal.  All  parties 
admitted  that  the  balance  would  be  in  his 
fiivour. 

Lord  Justice  Knioht  Bruce,  as  all 
ptrtiea  agreed,  directed  the  Registrar  to 
enter  the  decree  now  pronounced  thus  :*— 
Vary  the  decree  in  the  manner  stated  by 
Lord  Cran worth,  and  then  go  on — "  Conn* 
sel  on  all  sides  representing"  so  and  so 
(the  facts  now  stated),  "the  Court  doth 
order"  so  and   so  (the  payment  of  the 


balance  out  to  the  tenant  for  life).  That 
would  save  the  expenses  of  a  petition,  and 
if  the  parties  could  come  to  an  understand- 
ing, the  amounts  could  be  verified  by  afii- 
davit. 


L.C. 

1851 

May  13 
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In  re  upfuix's  trust. 


Trustees    Relief  Act — Pauper    Lunatic 
•  — Order  for  Payment  to  Guardians  of  the 
Poor  for  past  Maintenance, 

A  fund  belonging  to  a  pauper  lunatic  was 
paid  hy  the  trustees  into  court  under  the 
10  4*  1 1  Vict.  c.  96.  On  the  petition  of  the 
guardians  of  the  poor,  an  order  was  made 
for  the  payment  to  them  out  of  the  fund  of 
the  expenses  incurred  by  the  parish  in  the 
support  of  the  lunatic. 

Andrew  UpfuU,  by  his  will,  dated  the 
29th  of  March  1831,  gave  to  his  wife, 
Mary  UpfuU,  to  her  own  use,  and  for 
the  care  and  support  of  his  son,  Charles 
Upfull,  aU  the  Bank  stock  which  he 
might  be  possessed  of  at  the  time  of 
his  decease,  with  power  to  his  wife  to 
sell  out  of  the  principal  stock  every  year 
so  much  as  would,  with  the  dividends, 
amount  to  45/.,  and  to  raise  an  additional 
10/.  if  required ;  and  the  testator  also  em- 
powered his  wife  by  will  to  bequeath  to 
such  trustees  as  she  might  choose  what 
should  remain  of  the  stock  at  her  death. 

At  the  time  of  the  testator's  death,  in 
1833,  he  was  possessed  of  800/.  3^/.  per 
cent,  annuities. 

Mary  Upfull  died  in  April  1850,  and,  by 
her  will,  after  directing  payment  of  her  debts, 
&c.,  gave  all  her  personal  estate  to  her 
executors  in  trust,  to  apply  the  same 
towards  the  maintenance  of  Charles  UpMl 
in  such  manner  as  they  should  think  fit ; 
and  she  appointed  the  respondents,  Thomas 
Dawes  and  H.  G.  Day,  her  executors,  who 
duly  proved  her  will.  On  the  7th  of  Feb- 
ruary 1851,  the  executors  transferred  into 
the  name  of  the  Accountant  General  of  the 
Court  of  Chancery  to  an  account  en- 
titled "  In  the  matter  of  Upfull's  Trust," 
the  sum  of  350/.  3^/.  per  cent.  Bank  an^ 
unities,  being  the  residue  of  the  said  sum 
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of  8002.  stock,  after  sales  made  at  different 
times  by  Mary  Upfull. 

Charles  Upfull,  at  the  time  of  the  testa- 
tor's death,  was  a  person  of  unsound  mind, 
and  had  ever  since  so  continued ;  and  in 
February  1844,  he  was  placed  by  Mary 
Upfull  in  the  workhouse  of  the  Brentford 
Union,  whence  he  was  shortly  afterwards 
removed  to  the  Middlesex  county  lunatic 
asylum  at  Hanwell,  where  he  now  resided 
at  the  cost  of  the  parish  of  Isleworth ;  but 
no  commission  of  lunacy  had  been  taken 
out  against  him. 

The  present  petition  was  presented  by 
the  guardians  of  the  poor  of  the  Brentford 
Union,  stating  that,  at  the  time  Charles 
Upfull  was  placed  in  the  workhouse,  it 
was  not  known  to  the  parish  authorities 
that  either  he  or  his  mother  was  entitled 
to  any  property;  that  various  sums  had 
been  paid  by  the  guardians  of  the  poor  of 
the  Brentford  Union  to  the  treasurer  of  the 
said  county  lunatic  asylum  for  the  main- 
tenance of  the  said  Charles  Upfull,  which 
sums  amounted  on  the  31st  of  December 
last  to  the  sum  of  155/.  14<. ;  and  that  the 
parish  authorities  were  liable  to  pay  yearly 
to  the  said  treasurer  the  sum  of  221.  so 
long  as  the  said  Charles  Upfull  should  con- 
tinue an  inmate  of  the  said  asylum.  The 
petition  prayed  that  it  might  be  referred  to 
the  taxing  Master  to  tax  the  costs  of  the 
petitioners  and  respondents  relating  to  this 
application,  and  that  so  much  of  the  said 
sum  of  350/.  stock  might  be  sold  as  would 
be  sufficient  to  raise  die  sum  of  155/.  1 4s. 
and  the  said  costs,  and  the  proceeds  applied 
accordingly ;  and  that  no  part  of  the  residue 
of  the  said  stock,  after  such  sale  as  afore- 
said, might  be  sold  or  transferred  without 
notice  to  the  petitioners  or  the  guardians 
for  the  time  being  of  the  Brentford  Union. 

Mr.  S.  Miller^  for  the  petition. — The 
27th  section  of  the  7  &  8  Vict.  c.  101. 
enacts,  that  expenses  incurred  for  insane 
paupers  may  be  levied  on  their  estates,  and 
authorizes  any  person  having  property  of 
a  lunatic  to  defray  such  charges ;  and  by 
the  12  &  18  Vict.  c.  103.  s.  16,  the  guar- 
dians of  the  poor  are  authorized  to  take 
the  property  of  a  pauper  for  the  expenses 
of  his  maintenance.  In  this  case,  there  is 
a  direct  trust  in  &vour  of  the  lunatic,  and 
the  fund  is  in  court ;  and  the  question  is. 


whether  the  Court  will,  in  analogy  to  the 
statute,  direct  payment  of  these  expenses 
out  of  the  fund,  and  without  a  reference. 

In  re  Burbidge,  3  Mac.  Sc  Got.  1. 

Brodie  v.  Barry^  2  Ves.  &  B.  36. 

Ex  parte  Greeny  1  Jac.  &  W.  258. 

Ex  parte  Swifts  1  Russ.  &  M.  575. 

Shelford  on  Lunatics^  p.  220.     « 

Mr.  Nichols  appeared  for  the  trustees, 
and  submitted  that  the  next-of-kin  ought 
to  have  been  served. 

The  Lord  Chancellor. — ^The  act  of 
the  7  &  8  Vict.  c.  101.  authorizes  the 
trustees  of  a  lunatic,  out  of  property 
in  their  possession,  to  defray  certain  ex- 
penses incurred  by  the  parish  in  respect 
of  such  lunatic,  and  makes  the  receipt  of 
the  overseers  a  good  discharge  to  the  trus- 
tees for  the  money  so  paid ;  and  the  act  of 
12  &  13  Vict.  c.  103.  empowers  the  guar- 
dians of  the  poor  to  levy  for  maintenance 
on  the  property  of  paupers  generally ;  but 
neither  of  those  acts  refers  to  the  jurisdiction 
of  the  Court.  The  10  &  1 1  Vict.  c.  96, 
the  act  under  which  the  fund  has  been 
paid  in,  empowers  trustees,  having  money 
belonging  to  a  trust,  to  pay  the  same  into 
court  in  the  matter  of  the  particular  trust, 
to  attend  the  orders  of  the  Court;  and  the 
second  section  empowers  the  Court  to  make 
orders  on  petition  for  the  administration 
of  the  trust,  such  orders  to  have  the  same 
effect  as  if  made  in  a  suit.  Assuming  the 
money  to  be  properly  paid  in,  and  the  ap- 
plication to  be  properly  supported,  the 
question  still  remains,  how  far  the  act 
applies  to  the  case  of  a  lunatic  cestui  que 
trust  ?  For  the  act  supposes  the  party  in- 
terested to  be  served,  but  here  the  lunatic 
is  not  represented.  Now,  before  payment 
of  the  fund  into  court,  the  trustees  might, 
under  the  authority  of  the  27th  section  of 
the  7  &  8  Vict.  c.  101,  have  paid  this 
money  to  the  guardians  of  the  poor,  and 
their  receipt  would  have  been  a  sufficient 
discharge  to  the  trustees.  By  the  10  &  11 
Vict.  c.  96,  the  Court  is  placed  in  the 
position  of  a  trustee ;  and,  therefore,  I  am 
of  opinion  that  I  may  properly  make  the 
order. 
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Nov.  5.  V      FOWLBR  «.  RETNAL. 

1852. 
Jan.  15, 16, 17. 

Trust,  Breach  of— Parties— Proof  of  Title 
in  Plaintiffs, 

By  an  anie^'nuj^ial  settlement  the  trustees 
were  empowered,  with  consent  of  the  parties, 
to  seU  out  the  trust  fund^  and  invest  the  pro^ 
ceeds  upon  real  securities.  By  a  memoran- 
dun  executed  contemporaneously  with  and 
indorsed  on  the  settlement,  the  parties  re- 
fuested  the  trustees  to  advance  the  trust 
monies  to  the  owners  of  FauxhaU  Gardens 
upon  mortgage  as  first,  second,  or  third  mort^ 
gagees: — Held,  that  **the  owners*^  meant 
owners  at  the  date  of  the  settlement  and 
memorandiwm,  and  that  an  advance  to  the 
three  owners  originally  without  security,  and 
ike  subsequent  acceptance  of  a  mortgage  with 
a  joint  and  several  covenant  from  two  of  the 
three  owners,  one  having  then  retired,  was 
a  breach  of  trust,  and  the  trustees  were 
ordered  to  bring  the  fund  into  court. 

The  biU  alleged  ^t  some  of  the  plaintiffs 
were  children  of  another  plaintiff,  and  that 
they  and  certain  defendants  were  the  only 
chUdren  of  the  marriage.  The  answer  did 
not  deny  the  allegation,  but  stated  that  the 
defendants  did  not  know  that  these  were  all 
the  children,  and  raised  no  objection  for 
want  of  parties  on  this  ground ;  no  evidence 
was  gone  into  to  prove  the  relationship.  The 
Court  refused  to  entertain  an  objection  taken 
for  the  first  time  on  the  rehearing  that  some 
of  the  plaintiffs  had  not  proved  their  title. 

By  an  indenture,  dated  the  15tli  of 
January  1825,  made  between  Thomas  Bish 
and  Fiances  Elizabeth  Bish,  spinster,  his 
daughter,  of  the  first  part,  Robert  Hodgson 
Fowler  of  the  second  part,  and  George 
Thomas  Robert  Reynal,  George  Webb, 
William  Fowler,  and  Chappel  Fowler  of 
the  third  part,  being  a  settlement  made 
previously  to  the  marriage  of  Mr.  Fowler 
with  Miss  Bish,  after  reciting,  that  8,450^. 
3i.  per  cent,  reduced  annuities,  had  been 
tranaferred,  by  Thomas  Bish,  into  the 
names  of  the  said  G.  T.  R.  Reynal,  G. 
Webb,  W.  Fowler  and  C.  Fowler,  it  was 
declaied  that  they,  the  said  four  trustees, 
should  stand  possessed  thereof,  after  the 
Nsw  SxaiBS,  XXL— Craiio. 


then  intended  marriage,  upon  trust  out  of 
the  dividends  to  pay  the  premium  on  a 
policy  of  assurance,  and  subject  thereto, 
to  pay  the  residue  to  the  intended  wife 
dunng  her  life,  for  her  separate  use,  with* 
out  power  of  anticipation ;  and  after  her 
decease,  in  case  there  should  not  be  any 
child  or  issue  of  the  marriage  living  at  her 
decease,  the  said  trustees  were  directed  to 
stand  possessed  of  the  capital  stock  in 
trust  for  the  said  T.  Bish  ;  but  in  case  she 
should  have  any  issue  of  the  marriage 
living  at  the  time  of  her  death,  then  upon 
trust  to  pay  the  dividends  to  the  intended 
husband  for  life,  or  until  his  bankruptcy; 
and  after  the  determination  of  the  preceding 
interest,  the  said  trustees  were  directed  to 
stand  possessed  of  the  capital  stock  and 
dividends  in  trust  for  the  children  living 
at  the  decease  of  the  intended  wife,  who 
should  live  to  attain  the  age  of  twenty-one 
years,  or  who  should  die  leaving  issue. 
And  there  was  a  power  for  the  trustees, 
with  the  consent  and  approbation  of  R.  H . 
Fowler  and  F.  E.  Fowler,  in  writing,  during 
their  lives,  to  sell  out  the  8,450/.  3/.  per 
cent,  reduced  Bank  annuities,  or  any  part 
thereof,  and  invest  the  proceeds  upon  any 
other  public  stock  or  fUnds,  or  upon  real 
security  or  securities  at  interest ;  and  also 
from  time  to  time  to  vary  the  securities 
on  which  the  trust  monies  should  be  in- 
vested. 

Contemporaneously  with  or  shortly  after 
the  execution  of  the  settlement,  and  before 
the  marriage,  the  intended  husband  and 
wife  and  Mr.  Bish  signed  a  memorandum 
indorsed  on  the  settlement  to  the  following 
effect : — 

**  We  hereby  request  the  trustees  within 
named  to  advance,  pursuant  to  the  power 
Mrithin  contained  for  that  purpose,  the  sum 
of  8,450/.,  SI.  per  cent,  reduced  Bank  an- 
nuities, or  any  part  thereof,  to  the  owners 
or  lessees  of  Vauxhall  Gardens,  in  the 
county  of  Surrey,  upon  mortgage,  either 
as  first,  second,  or  third  mortgagees,  for 
such  time  and  at  such  rate  of  interest  as 
the  said  trustees  may  in  their  discretion 
think  fit." 

At  the  date  of  the  settlement,  Mr.  Bish, 
trith  two  partners  named  Frederick  Gye 
and  Richard  Hughes,  were  proprietors  of 
Vauxhall  Gardens  (which  were  of  copy- 
hold tenure)  and  were  entitled  to  the  fee 
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according  to  the  custom  of  the  manor,  as 
tenants  in  common. 

The  marriage  having  been  solemnised, 
the  trustees  soon  after  sold  out  the  stock, 
and  on  the  24th  of  February  1825  lent 
the  proceeds,  amounting  to  8,000/.  to 
Thomas  fiish,  Frederick  Gye,  and  Richard 
Hughes,  on  the  understanding  that  a 
mortgage  of  VauxhaU  Gardens  should  be 
executed,  but  without  taking  any  present 
security. 

On  the  30th  of  July  1825,  Mr.  Bish  re- 
tired from  the  partnership  concern,  and  all 
his  interest  in  the  copyhold  premises  was 
thereupon  transferred  to  and  became  vested 
in  Messrs.  Gye  &  Hughes,  who  continued 
to  carry  on  the  concern. 

The  8,000/.  lent  remained  unsecured  until 
the  29th  of  November  1826,  when,  by  an 
indenture  made  between  Messrs.  Gye  & 
Hughes  of  the  one  part  and  the  four  trus- 
tees of  the  other  part,  Messrs.  Gye  & 
Hughes  covenanted  to  surrender  the  pro- 
perty (subject  to  two  prior  mortgage  secu- 
rities tiierein  specified,  and  also  subject  to 
redemption  on  repayment  of  the  8,000/. 
and  interest)  to  the  four  trustees. 

The  interest  on  the  8,000/.  was  regularly 
paid,  and  in  the  year  1837t  Messrs.  G^e 
&  Hughes,  upon  the  application  of  Reynal 
for  repayment  of  the  8,000/.,  repaid  1,000/. 
in  part  thereof. 

In  May  1840,  Messrs.  Gye  8c  Hughes 
became  bankrupts ;  and  on  the  9th  of 
September  1841,  in  pursuance  of  an  order 
made  in  the  bankruptcy  by  the  Court  of 
Review,  upon  the  petition  of  Mr.  Reynal 
and  of  the  three  other  trustees,  and  of  cer- 
tain other  persons  interested  in  the  two 
other  prior  mortgages,  the  mortgaged  pre- 
mises were  put  up  for  sale  by  auction,  but 
they  were  not  then  sold. 

The  premises  were  afterwards  nominally 
sold  to  Mr.  William  Fowler,  one  of  the 
trustees,  at  a  nominal  price  of  22,339/. 
?<•  7</*f  and  were  conveyed  to  him  by  an 
indenture,  dated  the  16th  of  February  1843, 
in  consideration  of  the  payment  of  that 
sum  to  the  several  mortgagees ;  but  no 
part  of  the  sum  was  ever  in  fact  paid  by 
him. 

No  part  of  the  balance  of  7,000/.  was 
ever  afterwards  realized. 

On  the  30th  of  June  1847,  Mrs.  Fowler 
with  other  plaintiffs  described  as  her  chil- 


dren, by  their  next  friend,  filed  a  bill 
against  Mr.  Reynal,  one  of  the  trustees  of 
the  settlement  of  her  husband,  and  other 
eestuia  que  trust  under  the  settlement; 
but  Mr.  Webb,  Mr.  William  Fowler,  and 
Mr.  Chappel  Fowler,  the  three  other  trus- 
tees of  the  settlement,  were  not  made 
parties. 

The  bill  detailed  the  facts  and  circum- 
stances above  stated,  and  various  trans- 
actions from  which  it  appeared  that  the 
security  had  been  deficient  for  many  years. 
The  bill  charged  that  the  plaintiff  Mrs. 
Fowler  and  her  husband  had  made  certain 
specified  requests  to  the  trustees  to  realize 
the  security,  and  to  enforce  the  pajrment 
of  the  mortgage  debt  of  Messrs.  Gye  and 
Hughes,  long  previous  to  their  bankruptcy^ 
but  that  the  trustees  had  not  done  so.  It 
also  charged  that  all  the  transactions  re- 
lating to  the  trust  funds,  and  the  security, 
and  the  mortgaged  premises,  were  managed 
and  conducted  by  and  under  the  direction 
of  Mr.  Reynal  alone ;  and  that  after  the 
bankruptcy  of  Messrs.  Gye  and  Hughes, 
Mr.  Reynal  entered  into  possession  of  the 
mortgaged  premises,  ai^d  took  upon  him- 
self the  sole  management  thereof;  and  that 
he  had  ever  since  continued  in  the  posses- 
sion thereof;  and  that  he  had  constantly- 
represented  that  the  whole  was  unprofitable 
and  unproductive. 

The  bill  prayed  a  declaration  that  by 
var3ring  the  investment  of  8,450/.  3/.  per 
cent,  reduced  annuities,  and  by  selling  the 
same  and  lending  the  proceeds  to  Messrs. 
Bish,  Gye  &  Hughes,  the  defendant  Reynal 
was  guilty  of  a  breach  of  trust,  and  became 
personally  liable  to  make  good  the  amount 
of  the  Bank  annuities ;  and  that  he  might 
be  charged  with  the  same,  or  that  he  might 
be  declared  liable  to  make  good  the  amount 
of  the  loss,  which  had  or  should  have  arisen 
to  the  trust  estate  by  the  depreciation  in 
value  of  the  mortgage  security  from  the 
time  when  he  ought  to  have  realized,  or  to 
have  concurred  in  realizing  the  same. 

The  defendants,  by  their  answers,  ad- 
mitted the  principal  ^^  charged  in  the 
bill,  and  evidence  "^^  ^^^  S^^^  ^^*  ^^^ 
as  regarded  the  ini^^  plaintiffs  being  chil- 
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plaintiflb  ireie  all  the  chfldren  then  living 
of  Mrs.  Fowler.  Mr.  Reynal  also  stated 
in  his  answers,  that  the  plaintiff  Mrs. 
Fowler,  by  Teceiving  the  increased  rate  of 
interest  on  the  mortgage,  as  tenant  for  life, 
or  otherwise,  had  acquiesced  in  the  invest- 
ment,  and  the  acts  of  the  trustees ;  and 
diat  the  defendant  Reynal  was  under  no 
liability,  at  all  events  as  regarded  her.  The 
biU  was  subsequently  amended  by  making 
the  three  other  trustees  parties  to  the  suit. 

The  cause  coming  on  for  hearing,  before 
Knight  Bruce,  V.C.,  his  Honour  held  that 
there  had  been  no  waiver  of  the  breach  of 
trust,  if  any  had  been  committed ;  that, 
independently  of  the  memorandum,  the 
loan  originally  would  have  been  clearly  a 
breach  of  trust,  but  that  the  memorandum 
was  to  be  taken  as  part  of  the  settlement, 
heang  entered  into  by  Mrs.  Fowler  when 
unmarried  and  of  age  \  that  *'  the  owners 
or  lessees  of  Vauxhall  Gardens"  must  be 
construed  to  mean  the  persons  who  were 
such  at  the  time  of  executing  the  memo- 
randum ;  and  that  the  trustees  were  bound 
to  have  taken  irom  the  three  a  joint  and 
several  liability  for  the  money;  and  an 
order  was  made  for  the  stock  to  be  brought 
into  court  by  the  four  trustees,  and  an 
inquiry  was  directed  as  to  the  state  of  the 
&mily  of  Mrs.  Fowler. 

FjTom  this  order  the  defendant  Reynal 
appealed. 

Mr.  Baeon,  Mr,  Matins^  and  Mr.  Hum* 
phreys^  for  the  plaintiffs,  in  support  of  the 
decree. — In  the  first  place,  there  was  a 
clear  breach  of  trust  in  advancing  the 
trust  money  without  security ;  and  in  the 
next  place  in  taking  an  insufficient  secu- 
rity— SHekney  Y,  S€weU{l),  The  memo- 
randum authorized  a  loan  to  the  then  pro- 
prietors of  Vauxhall  Gardens,  and  the 
money  was  advanced  to  the  three,  and  a 
year  afterwards  a  security  was  taken  from 
Gye  &  Hughes  alone,  with  a  covenant  by 
the  two  only  for  the  repayment  of  the 
advance ;  and  thereby  the  simple  contract 
debt  of  Bish  was  extinguished.  A  mar- 
ried woman  can  only  be  bound  by  ac- 
quiescence, when  such  acquiescence  is  in 
nccordance  with   the  deed  creating   her 

(1)  IMyL&Cr.S. 


rights — Baieman  v.  Davis  {2\  Cocker  v. 
Quayle(^\  Nail  v.  Punter  {A\  Hopkins 
V.  Myall  (5),  KeUaway  v.  Johnson  (6), 
Briee  v.  Siokes{7),  Ryder  y,  BiekerUm(S% 
An  infant's  title  cannot  be  affected  by  ac- 
quiescence—BucArerJdC^e  V.  Glasse  (9). 

Mr.  Wigram  and  Mr,  Drewry^  for  the 
defendant  Reynal. — First,  there  is  ho 
evidence  that  the  co-plaintiffs  are  the 
children  of  Mrs.  Fowler  and  interested  in 
the  suit.  All  the  plaintiffs  must  be  in- 
terested in  the  subject-matter  of  the  suit, 
and  every  plaintiff's  title  to  sue  must  be 
proved — The  King  of  Spain  v.  Machado 
(10),  Makepeace  v.  Haythome  (ll),  Cot9- 
ley  V.  Cowley  (12),  Anderson  v.  fVallis 
(13),  Hudson  v.  Maddison  (14),  Padwick 
▼.  Piatt  {15);  and  the  evidence  in  this 
case  is  insufficient  to  make  a  ease  for 
inquiries— MaWen  v.  fVhiehelo {16),  MiU 
ler  V.  Priddon  (17),  Jope  v.  Morshead 
(18),  Simmons  v.  Simmons  {\9).  The  loan 
originally  was  authorized  by  the  settle- 
ment and  memorandum ;  and  if  that  is 
so,  the  decree  is  wrong  in  directing  the 
trust  fund  to  be  brought  into  court ;  but 
inquiries  ought  to  have  been  directed  as 
to  whether  die  defendants  might,  by  due 
diligence,  have  got  in  the  money  sooner, 
and  what  loss  has  ensued  in  consequence 
of  their  laches-^3f«eifc/ow  v.  Fuller  (20), 

(2)  8  Madd.  98. 

[8)  1  Kass.  &  M.  686. 

4)  4  Sim.  479. 

6)  2  RusB.  &  M.  86. 

(6)  6  Bear.  319. 

(7)  U  Yes.  819. 

(8)  8  Swantt  80,  n. 

(9)  Cr.  fir  Ph.  126;  8.0.  10  Law  J.  Rep.  (n.8.) 
Chanc  134. 

(10)  4Ra8s.226;  i.e.6LawJ.  Rep. Chanc. 61. 

(11)  4  Rnsi.  244 ;  8.  c.  6  Law  J.  Rep.  Chanc.  147. 

(12)  9Siin.299}  i.c  7LawJ.Rep.(H.8.)Chane. 
269. 

(13)  1  Phil.  202;  a.  c.  10  Law  J.  Rep.  (m.s.) 
Ex.  £q.  9;  4  You.  &  C.  836. 

(14)  12  Sim.  416;  s.e.  11  Law  J.  Rep.  (n.b.) 
Chanc.  65. 

(16)  llBeay.608. 

(16)  Cr.  &Ph.  267  ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  884. 

(17)  1  Maa  &  0. 687;  a.  c  18  Law  J.  Rep.  (n.b.) 
Chanc.  226. 

(18)  6  Bea?.  218;  i.c   12  Law  J.  Rep.  (n.s.) 
Chanc  190. 

(19)  6  Hare,  862. 

(20)  Jacob,  198. 
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Stiles  V.  Guy  (21).     They  cited  also  the 
cases  of — 

Denton  \,  Davy,  1  Moore,  P.C,  16. 

Say  y.  Creedf  8  Hare,  455. 

Mitford V.Reynolds,  1  Phil.  185;  s.  c. 

12  Law  J.  Rep.  (n.s.)  Chanc.  40. 
Beauclerk   v.    Ashhnmham,    8   Beav. 
822;    s.c.   14  Law  J.  Rep.  (n.s.) 
Chanc.  241. 

Mr,  Osborne,  Mr,   Ooldsmid  and  Mr, 
Freeling  appeared  for  other  parties. 
Mr,  Bacon  replied. 

The  Lord  Chancellor. — ^The  bill  in 
this  case  is  filed  by  the  plaintiff,  Frances 
Elizabeth  Fowler,  the  wife  of  the  Rev. 
Robert  Hodgson  Fowler,  and  by  several 
other  persons,  alleged  to  be  the  children 
of  Mr.  and  Mrs.  Fowler,  as  parties  inter- 
ested under  a  marriage  settlement,  for 
the  purpose  of  making  the  trustees  account- 
able for  the  trust  fund,  upon  the  ground 
of  certain  acts,  on  the  part  of  the  tn^tees, 
which  are  alleged  to  have  amounted  to 
breaches  of  trust.  The  facts  of  the  case, 
so  far  as  they  are  material,  are  the  follow- 
ing : — On  the  15th  of  January  1825,  a  deed 
of  settlement  was  executed,  by  which  a 
sum  of  8,450/.  3/.  per  cent,  reduced  an- 
nuities, was  settled  on  the  marriage  of 
Mr.  and  Mrs.  Fowler,  upon  trust,  to  apply 
the  dividends  to  various  purposes,  and 
among  them  a  certain  portion  to  the  sepa- 
rate use  of  Mrs.  Fowler  during  her  life, 
with  a  trust  as  to  the  principal  for  the 
benefit  of  the  children  of  the  marriage,  in 
certain  events,  which  have  happened.  The 
particular  trusts  are  not,  in  other  respects, 
material  to  the  consideration  of  the  present 
case.  The  parties  to  that  settlement  were, 
Thomas  Bish,  the  father  of  Mrs.  Fowler, 
who  gave  the  8,4501.  stock,  by  way  of 
marriage  portion,  Mrs.  Fowler  and  her 
intended  husband,  and  the  defendants, 
George  Thomas  Robert  Reynal,  George 
Webb,  William  Fowler  and  Chappel  Fow- 
ler, the  trustees.  The  settlement  contained 
a  power  to  the  trustees,  and  the  survivors 
and  survivor  of  them,  with  the  consent  of 
the  plaintiff  and  her  intended  husband,  or 

(21)  1  Hall  &  Twells,  523 ;  8.c.  1  Mac.  &  0. 426; 
19  Law  J.  Rep.  (N.8.}-Chanc.  185. 


the  survivor  of  them,  and  after  the  decease 
of  such  survivor  at  their  own  discretion  to 
sell  the  said  trust  fund,  or  any  part  thereof, 
and  to  invest  or  place  out  die  monies  to 
arise  by  such   sale  on   any  other  public 
stock  or  funds  or  upon  real  security,  and 
from  time  to  time  to  call  in  the  monies  so 
placed  out  on  security,  or  to  sell  the  stock 
in  which  the  same  might  be  invested,  or 
any  part  thereof,  as  they  should  think  fit. 
The  four  trustees  named  in  the  settle- 
ment accepted  the  trusts,  but  the  defen- 
dant George  Thomas  Robert  Reynad  has 
throughout  been  the  acting  trustee.  It  was 
understood  by  the  parties,  previously  to 
the  execution  of  the  settlement,  that  the 
funds  about  to  be  settled  should  be  lent  to 
the  said  Thomas  Bish,  the  settlor,  and  Gye 
and  Hughes,    who  were  joint  lessees  of 
Yauxhall  Gardens,  and  who  were  also  joint 
equitable   owners   of  the  same  property, 
under  a  purchase  contract,  dated  the  6th 
of  December  1824,  and  the  loan  was  pro- 
posed to  be  secured  by  a  mortgage  upon 
the    property,    which    was   of    copyhold 
tenure.     With  the  view  of  carrying  into 
effect  the  proposed  arrangement,  contem- 
poraneously  with  the   execution    of   the 
settlement,  a  memorandum  was  accordingly 
indorsed  upon  the  deed  of  settlement,  and 
signed  by  Mr.  Bish,  and  Mr.  and  Mrs. 
Fowler,  which  was  as  follows :  "  We  hereby 
request  the  trustees  within  named  to  ad- 
vance, pursuant  to  the  power  within  con- 
tained for  that  purpose,  the  sum  of  8,4501. 
8/.  per  cent,  reduced  Bank  annuities,  or 
any  part  thereof,  to  the  owners  or  lessees  of 
Yauxhall  Gardens,  in  the  county  of  Surrey, 
upon  mortgage,  either  as  first,  second,  or 
third  mortgagees,  for  such  time  and  at  such 
rate  of  interest  as  the  said  trustees  may,  in 
their  discretion,  think  fit.  (Signed)  T.  Bish, 
R.  H.  Fowler,  and  F.  £.  Bish."  The  stock 
was  transferred  to  the  trustees,  and  the 
whole  was  shortly  afterwards  sold,  and  die 
produce  of  the  sale  amounting  to  about 
8,000/.,  was,  on  the  24th  of  February  1825, 
advanced  to  Bish,  Gye  and  Hughes,  but  no 
written  security  was  then  taken  for  the  re- 
payment. On  Uie  25th  of  March  1825,  the 
purchase  of  Yauxhall  Gardens  was  com- 
pleted by  a  surrender  to  Bish,  Gye^  and 
Hughes.      On   the   30th   of   July    1825, 
Thomas  Bish  retir^^  ^^™  ^®  partnership 
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with  Gye  and  Hughes^  and  his  intexest  in 
the  property  in  Yauxhall  Gardens  was  sur* 
rendered  to,  and  became  vested  in  Oye  and 
Hughes. 

By  an  indenture,  dated  the  29th  of  No- 
vember 1826,  Gye  and  Hnghes  covenanted 
with  the  trustees  of  the  settlement  to  sur- 
render Yauxhall  Gardens,  by  way  of  mort« 
gage,  subject  to  two  charges  of  7,000/.  each 
created  in  favour  of  the  defendant  Reynal 
and  others  as  trustees  under  the  wfll  of 
Thomas  Bish  the  elder.  Whether  this  mort- 
gage was  an  adequate  security,  at  the  date 
of  this  mortgage  deed,  it  is  not  necessary  to 
determine.  Tlie  defendant  Reynal  admits 
that  it  is  now  wholly  inadequate.  Conse- 
quently a  loss  has  clearly  arisen,  and  which 
there  is  reason  to  fear  may  prove  a  total  one, 
and  the  present  suit  is  instituted  to  compel 
the  trustees  to  reinstate  the  stock.  There 
are  several  acts  of  the  trustees  which  are 
imputed  to  them  as  breaches  of  their  trust, 
winch  in  equity  subject  them  to  the  lia* 
hility  with  which  it  is  the  object  of  this 
suit  to  fix  them.  The  Vice  Chancellor 
held  that  the  trustees  were  bound  to  re- 
place such  stock,  and  ordered  the  amount 
of  the  produce  to  be  paid  into  court.  The 
present  appeal  is  against  that  decision. 

As  before  stated,  the  defendants  are 
charged  with  various  breaches  of  trust.  The 
first,  and  most  important,  is  alleged  to  arise 
out  of  the  following  circumstances : — that 
the  authority  given  to  them  to  advance  the 
trust  fund,  which,  as  before  stated,  was 
signed  contemporaneously  with  the  execu- 
tion of  the  settlement,  was  to  advance  it  to 
the  owners  or  lessees  of  Yauxhall  Gardens 
upon  a  first,  second  or  third  mortgage-* 
while  the  trustees,  in  fact,  advanced  the 
money  without  having  any  mortgage  or 
written  security,  until  November  1826,  the 
loan  having  been  made  in  March  1825 — 
and  that  although  the  advance  in  March  was 
made  to  Bish,  Gye  &  Hughes,  who  were 
then  the  lessees  and  equitable  owners  of 
Yauxhall  Grardens,  yet  Uie  mortgage  secu- 
rity, which  was  in  die  form  of  a  covenant 
to  surrender  and  a  covenant  for  repayment 
of  the  mortgage-money,  was  taken  from 
Gye  and  Hughes  only,  without  Bish.  Mr. 
Bish  has  been  long  since  dead,  and  his 
estate  administered.  Gye  &  Hughes  have 
become  bankrupts,  with  a  very  insufficient 
estate,  and  it  is  doubtful  whether  Yauxhall 


Gardens  will  produce  more  than  sufildent 
to  pay  off  the  first  and  second  mortgages, 
and  it  is  alleged  that  the  defendants'  con- 
duct, as  above  stated,  amounted  to  a  breach 
of  trust.  First,  because  the  money  was 
originally  lent  without  taking  any  security 
whatever.  Secondly,  that  although  the 
trustees  were  authorized  to  lend  the  money, 
upon  the  security  of  Yauxhall  Gardens, 
yet  that  was  subject  to  an  implied  condi- 
tion that  the  security  was  adequate,  which 
it  was  not.  Thirdly,  that  the  trustees  im- 
properly, not  only  forebore  taking  any 
security  whatever  until  many  months  after 
the  loan,  but  that  when  they  did  take  the 
security,  it  was  taken  from  Gye  &  Hughes 
only,  and  Mr.  Bish  was  discharged  by  the 
trustees  choosing  to  take  covenants  from 
two  only  of  the  joint  debtors.  Fourthly, 
that  the  trustees  improperly  forebore  to 
recall  and  enforce  payment  of  the  mortgage- 
money  for  an  unreasonable  time;  and  by 
these  means  it  is  alleged  that  a  great  part, 
if  not  the  whole,  of  the  trust  fund  will  be 
lost. 

In  answer  to  the  first  alleged  breach,  it 
is  said  that  no  loss  has  arisen  firom  the 
circumstance  of  the  mortgage  not  being 
procured  until  November,  several  months 
after  the  loan.  The  effect  of  this  objection 
and  the  sufficiency  of  the  answer  to  it  may 
be  subject  to  the  same  observations  as  will 
arise  in  respect  to  the  second  alleged  breach ; 
and  with  regard  to  that  breach,  it  is  con- 
tended that  the  memorandum  indorsed 
on  the  deed  expressly  authorized  the  loan 
to  be  made  to  the  owners  or  lessees  of 
Yauxhall  Gardens ;  and  the  security  taken 
in  November  was,  in  fact,  taken  from  the 
then  owners  of  the  property.  Their  conduct, 
it  is  therefore  said,  was  sanctioned  by  the 
terms  of  the  memorandum,  the  authority 
or  direction  expressly  pointing  to  Yaux- 
hall Grardens.  In  estimating  the  effect 
of  this  charge  and  the  answer  to  it, 
it  will  be  necessary  to  consider  what 
will  be  the  proper  construction  of  the 
memorandum.  It  is  contended,  on  the 
part  of  the  plaintiffs,  that  the  authority 
was  to  advance  the  money  to  the  owners 
of  the  property  at  the  date  of  the  memo- 
randum, and  not  to  persons  who  might 
become  the  owners  at  some  indefinite  future 
time ;  that  the  owners  at  that  time  were 
persons  whose  credit  and  solvency  were 
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known;  whereas,  according  to  the  de» 
fendants'  construction,  the  trustees  were 
authorized  to  make  the  advance  to  any 
persons  who  might  fill  the  character  of 
owners  in  future,  without  regard  to  their 
condition  or  responsibility;  which,  it  is 
said,  cannot  he  reasonably  intended  to 
have  been  the  meaning  of  the  parties. 

It  is  argued  that  the  memorandum 
operated  as  an  imperative  direction  to  the 
trustees,  which  they  were  bound  to  obey 
by  advancing  the  money  within  a  con- 
venient time ;  and  that  they  were  not  at 
liberty  to  postpone  such  advance  at  plea- 
sure, one  object  of  the  advance  being  to 
obtain  an  increase  of  income,  and  if  (the 
owners  of  the  Grardens  being  ready  to  take 
the  money  on  loan)  the  direction  referred 
to  a  present  advance,  it  necessarily  pointed 
to  the  owners  for  the  time  being.  The 
property,  from  its  peculiar  nature,  must  be 
considered  as  likely  to  fluctuate  in  value, 
according  as  the  public  taste  and  fashion 
might  adopt  the  place  as  one  of  public 
resort,  and  amusement.  The  loan  was 
also  authorized  to  be  made  on  a  first, 
second,  or  third  mortgage.  Both  these 
circumstances  strengthen  the  supposition 
that  the  known  personal  responsibility  of 
the  owners  of  the  gardens  might  influence 
the  discretion  of  those  who  directed  the 
investment. 

Upon  these  grounds,  it  is  contended, 
that  the  conduct  of  the  trustees  was  in  no 
respect  sanctioned  by  the  terms  of  the  set- 
tlement and  memorandum,  and  that,  by 
advancing  in  March,  without  any  written 
security,  and  having  advanced  to  the  then 
three  owners  of  the  property,  and  after- 
wards by  accepting  a  covenant  from  two 
only,  they  made  an  investment  unautho- 
rized by  the  trust  reposed  in  them,  and 
accepted  a  less  and  different  security  from 
that  which  upon  the  true  construction  of  the 
memorandum  they  were  directed  to  do. 

As  I  understand  the  judgment  of  the 
Vice  Chancellor,  he  was  of  opinion  that 
the  construction  of  the  memorandum  con- 
tended for  on  the  part  of  the  plaintiff  was  a 
correct  construction,  and  that  under  such  cir- 
cumstances the  trustees  must  be  considered, 
in  making  the  advance  without  security  and 
in  afterwards  accepting  the  covenant  of 
two  only  of  the  three  joint  debtors,  as 
having  misapplied  the  fund  and  subjected 


themselves  to  replace  it  when  called  upon 
by  the  Court.  I  am  of  opinion  that  the 
judgment  and  order  made  by  his  Honour, 
was  the  proper  judgment  to  be  given  in 
the  case,  and  must  be  affirmed. 

It  is  necessary  that  I  should  observe 
upon  a  point  which  has  been  raised  in  the 
argument  before  me,  but  which  I  under- 
stand was  not  made  in  the  court  below. 
The  plaintiffs  in  this  suit,  besides  Mrs. 
Fowler,  are  alleged  to  be  her  children ; 
but  it  has  been  said,  that  although  the 
bill  contains  such  an  allegation,  there  is  no 
admission  on  the  part  of  the  defendants  of 
the  identity  of  those  plaintiffs,  nor  any 
evidence  in  support  of  it  in  the  cause ; 
and  it  was  said  that  a  bill  ought  to  be  dis- 
missed, in  which  it  shall  appear  at  the 
hearing  that  persons  having  no  interest  in 
the  subject-matter  of  the  suit  are  joined 
with  others  who  are  properly  made  plain- 
tiffs. The  plaintiffs  contended  that  such 
an  objection,  if  valid,  was  too  late  at  the 
hearing  of  the  cause,  and  after  the  plain- 
tifis'  case  had  been  heard  ;  but  that,  at  all 
events,  the  pleadings  raising  no  issue  in 
regard  to  the  identity  of  the  alleged  chil- 
dren, but  such  identity  being  assumed 
throughout,  up  to  the  rehearing,  the  Court 
would  allow  the  objection  to  be  repelled 
by  an  affidavit. 

Several  cases  were  referred  to  as  autho- 
rities in  support  of  the  argument ;  but,  in 
all  the  cases  referred  to,  the  alleged  interest 
of  the  plaintiffs,  to  whom  the  objection 
applied,  was  either  disproved  by  evidence 
or  denied.  In  the  present  case,  the  an- 
swer contains  no  denial,  nor  uses  any  ex- 
pressions importing  a  doubt  upon  the  fiiot, 
that  the  plaintiffs,  other  than  Mrs.  Fowler, 
were  her  children.  The  answer  rather 
proceeds  upon  the  assumption  that  they 
in  truth  possessed  the  character  ascribed 
to  them  by  the  bOl. 

Supposing  the  objection  to  have  been 
taken  at  the  proper  time,  and  in  proper  fonn, 
its  validity  is  very  doubtful ;  but  as  it  is  in 
fact  taken,  I  think  it  cannot  be  sustained  | 
and  it  is  so  obvious  firom  the  ooujse  of 
the  pleadings,  and  from  the  fact  that  it  ia 
urged  for  the  first  time  upon  the  rehearing, 
that  it  is  an  entire  afterthought,  occurring 
probably  for  the  A^b^  ^^^  ^^^  hearing 
the  plaintiffs'  caset  that  if  I  thought  the 
objection,  when  t^^®"'  ^^  ^P^^  ^^  ^® 
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I»aity,  I  Bkoiild  feel  it  my  duty  to  recdve 
an  affidavit  to  repel  it. 

I  have  not  come  to  the  oondosion  upon 
the  merits  which  I  have  stated,  without  an 
anxious  and  laborious  consideration  of 
the  ease,  and  of  the  authorities  which  bear 
upon  it,  because  I  have  felt  that  under 
the  circumstances  disclosed  in  the  plead- 
ings, the  case  bears  very  hardly  upon  the 
defendant  Reynal,  who  has  been  influenced 
solely  by  kindly  feelings  and  confidence 
to  fidl  in  the  observance  of  lus  strict  legal 
duty.  But  as  he  became  a  trustee  fer  &ie 
benefit  and  security  of  the  children  of  the 
marriage,  and  the  loss  of  the  trust  fund  to 
those  children  has  been  the  consequence 
of  his  departure  from  his  duty  towards 
them,  they  are  entitled  to  the  remedy  for 
that  loss  which  the  decree  secures  to 
them. 

As  regards  Mrs.  Fowler  being  a  party 
to  all  the  departure  of  duty  committed  by 
the  defendant  Reynal,  he,  being  a  pro- 
fesaonal  man,  must  have  been  aware 
that  her  authority  and  sanction,,  being  a 
married  woman,  would  afford  no  excuse 
or  justification  of  such  conduct.  This 
appeal  must,  therefore,  be  dismissed,  with 
costs. 


Turner,  V 
Nov.  14 


.c.> 


GOODS  r.  WEST. 


Claim  J  AUegaiiuma  in^'Trusiees  Indem^ 
miy  AcU  ("10  4^  11  VieU  c.  96.  and  12  ^  18 
Viet,  c.  7^.J—JurisdieUon, 

A  ekum  not  stating  aU  the  facts  of  the 
ease  within  the  plahUiff*$  knowtedge  is  liable 
to  be  dismissed f  with  costs,  and  if  the  pkUn^ 
tif  withholds  those  facts  and  takes  the  chance 
of  relief  from  what  may  iwm  up  from  the 
afidamts^  the  Court  will  not  adjudicate  upon 
the  claim. 

When  trustees  have  paid  any  monies  into 
court  under  the  Ttustees  Indemnity  Acts, 
the  remedy  of  a  plaintiff  as  to  the  sum  paid 
t»  can  be  prosecuted  only  under  those  sta^ 
tuteSf  and  not  under  the  ordinary  jurisdiC" 
tiom  of  the  Court  by  bill  or  claim. 

This  was  a  claim  for  the  administration 
under  the  direction  of  the  Court  of  a  cer« 


tain  trust  fund,  amounting  to  the  sum  of 
1,777^.  13«.  4i.,  and  of  certain  arrears 
of  interest  thereon,  and  was  filed  against 
the  trustees  of  the  fund  by  a  cestui  ^e 
trust  entitled  to  one  fourth  part  of  it.  The 
claim^  stated  the  title  of  the  plaintiff  under 
a  settlement  of  the  20th  of  December  1844, 
a  deed  of  appointment  of  the  6th  of  June 
1845,  and  certain  dealings  with  the  settled 
property,  whereby  he  became  entitled  in 
January  1850  to  one  fourth  part  of  the 
above  sum  (which  had  been  invested  by 
the  trustees  on  mortgage),  and  of  the 
arrears  of  interest  thereon  from  October 
1849. 

It  appeared  from  the  affidavits  that  the 
amount  due  to  the  plaintiff  had  been  agreed 
upon  by  himself  and  the  trustees  in  No- 
vember 1850,  and  that  the  latter  had 
offered  to  pay  the  amount  upon  having  a 
release  from  Uie  plaintiff,  and  the  delivery 
to  them  of  the  deed  of  appointment,  or  an 
attested  copy  and  a  covenant  to  produce 
the  original,  executed  at  the  expense  of  the 
plaintiff.  The  latter  declined  to  deliver 
up  the  deed  of  appointment,  or  to  pay  the 
expense  of  the  attested  copy  and  covenant, 
and  the  trustees  then  paid  the  amount  of 
his  share  (444/.  Ss.  4i.  for  prindpal,  and 
17/«  2«.  2d.  for  interest)  into  court  under 
the  provisions  of  the  Trustees  Indemnity 
Acts  (10  &  11  Vict.  c.  96.  and  12  &  18 
Vict.  c.  74.)  less  the  sum  of  25/.,  retained 
by  them  for  their  costs.  The  claim  con- 
tained no  statement  of  this  dealing  with 
the  plaintiff's  share. 

The  Solicitor  General  and  Mr,  Younge, 
for  the  plaintiff,  submitted  that  he  was  en- 
titled to  have  the  whole  frmd  administered 
under  the  direction  of  the  Court ;  that  he 
disputed  the  right  of  the  trustees  to  deduct 
so  large  a  sum  as  25/.  for  costs,  on  the 
grounds  that  one  of  them,  who  was  a  soli- 
citor, could  only  charge  for  costs  out  of 
pocket  in  matters  in  which  he  had  acted 
professionally ;  and  that  the  plaintiff  could 
not  raise  the  question  of  such  deduction  if 
he  proceeded  under  the  Trustees  Indemnity 
Acts,  because  they  did  not  contain  any 
provision  in  that  behalf. 

They  cited — 
In  re  Bloye's  Trust,  1  Mac.  &  Gror. 
488;  S.C.  2  Hall  &  Twells,  140; 
19  Law  J.  Rep.  (n.s.)  Chanc.  89. 
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Mu  John  Baikf  and  Mr,  Simpson^  fbr 
the  trustees,  argued,  first,  that  the  plaintiff 
ought  to  proceed  under  the  Trustees  In- 
demnity Acts,  ai^d  that  hy  those  acts  the 
ordinary  jurisdiction  of  the  Court  by  hill 
or  claim  in  respect  of  the  sum  paid  in  by 
the  trustees  was  superseded ;  and  secondly, 
that  the  claim  was  substantially  for  the 
amount  deducted  for  costs  by  the  trustees, 
in  respect  of  which  the  claim  contained  no 
statement,  and  ought  therefore  to  be  dis- 
missed, on  the  authority  of  his  Honour's 
decisions  in  Johns  v.  Mason  (l)t  Penny  v. 
Penny  (2)  and  Eceles  v.  Cheyne  (3). 

The  Solicitor  General  replied. 

TuBNER,  V.C. — ^A  claim  recently  came 
under  my  consideration,  in  which  I  ex- 
pressed an  opinion  upon  a  point  which  b 
also  involved  in  the  case  now  before  me 
(4).  It  was  a  claim  for  the  redemption  of 
a  mortgage,  and  upon  the  hearing  it  came 
out  upon  the  affidavits  that  there  had  been 
a  release  of  the  equity  of  redemption.  The 
plaintiff  in  that  case  had  filed  the  claim 
without  noticing  the  release  of  the  equity 
of  redemption,  and  I  on  that  occasion  ex- 
pressed an  opinion  which  I  still  adhere  to, 
viz.,  that  parties  resorting  to  the  summary 
jurisdiction  of  the  Court  upon  claims  are 
bound  to  state  all  the  facts  of  the  case 
which  are  within  their  knowledge,  and  that 
they  are  not  justified  in  bringing  a  case  be- 
fore the  Court,  not  as  it  really  stands,  but  as 
it  would  have  stood  in  the  view  the  parties 
may  entertain  of  the  relief  to  which  they 
are  entitled.  If  they  put  before  the  Court 
a  case  not  fully  stating  the  facts,  the  Court 
ought  not  to  entertain  the  claim  but  dis- 
miss it,  whatever  course  it  may  pursue  to 
preserve  the  rights  of  the  parties  on  a  claim 
if  properly  brought. 

The  claim  before  me  is  filed  stating  a 
settlement  under  which  a  sum  of  1,777^. 
ISs.  4d.  was  settled  upon  trust  as  to 
one-fourth  for  a  certain  person  for  life, 
and  subject  to  the  life  interest  for  the 
appointee  of  the  tenant  for  life,  and  as 

(1)9  Hare,  29 ;  a.  c.  20  Law  J.  Rep.  (n.b.  )  Chanc 
805. 

(2)  9  Hare,  89;  i.  c.  20  Law  J.  Rep.  (n.8.)  Chanc 
389. 

(8)  20  Law  J.  Rep.  (n.8.)  Chanc  68L 

(4)  His  Honour  was  understood  to  refer  to  the 
claim  of  Borritt  v.  Moore  (not  reported),  which  was 
heard  on  the  8th  of  Novemher  1881. 


to  the  remaining  three  fourth  parts  of  the 
fund,  subject  to  distinct  and  separate  trusts. 
Before  this  claim  was  filed,  it  was  known 
to  the  plaintiff  that  the  three-fourths  had 
been  severed  firom  the  one-fourth,  and  that 
the  one-fourth  had  been  paid  into  court 
under  the  Trustees  Indemnity  Acts.  The 
claim  takes  no  notice  whatever  of  this 
application  of  the  fund,  but  seeks  to  have 
the  whole  sum  of  1,7 77/*  ISs.  4d.  adminis- 
tered under  the  decree  of  the  Court.  Until 
set  right  by  a  higher  authority,  I  must 
entertain  a  strong  opinion  that  a  claim  of 
this  kind  should  state  to  the  Court  the 
actual  facts  of  the  case;  and  that  if  the 
plaintiff  withholds  those  facts  and  takes 
the  chance  of  relief  resulting  firom  what 
may  turn  up  firom  the  affidavits,  the  claim 
ought  not  to  be  adjudicated  upon.  It  is 
the  duty  of  the  plaintiff  upon  a  claim 
to  proceed  secundum  allegata  et  probata^ 
and  as  the  case  suggested  by  the  claim 
is  not  the  case  the  Court  is  asked  to 
adjudicate  upon,  I  think,  on  that  ground, 
the  claim  must  be  dismissed.  The  ques- 
tion is,  whether  it  should  be  dismissed  with 
or  without  costs;  but  however  that  may 
be,  it  will  be  dismissed  without  prejudice 
to  any  other  proceeding  the  plaintiff  may 
be  advised  to  take. 

With  regard  to  what  has  been  done 
by  the  trustees,  no  doubt  the  jurisdic- 
tion of  the  Court  by  bill  is  gone  as  to  the 
fund  paid  by  them  into  court  under  the 
above  acts,  which  enact  to  the  effect 
that  trustees  may  pay  into  court  any 
monies,  and  that  such  payment  into  court 
shall  be  a  discharge  of  the  trustees  as  to 
what  they  shall  so  pay  in.  If  the  acts 
had  said  all  monies,  and  part  only  were 
paid  in,  it  might  be  well  contended  that 
the  original  jurisdiction  of  the  Court  by 
bill  remained.  The  distinctioni  however, 
is,  that  the  acts  say  "any"  monies,  and 
that  payment  into  court  shall  be  a  dis- 
charge as  to  those  monies.  I  am  of  opinion 
that  the  remedy  of  the  plaintiff  as  to  the 
sum  paid  in  can  be  prosecuted  only  under 
those  statutes,  and  not  under  the  ordinary 
jurisdiction  of  the  Court  by  bill  or  claim. 
The  effect  of  this  is,  that  the  case  appearing 
upon  the  claim,  if  indeed  it  can  be  enter- 
tained at  all,  is  reduced  to  a  claim  for  25J. 
retained  in  band  ^^  ^^  trustees  for  their 
costs. 
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For  the  reason  already  given  I  do  not 
think  I  can  entertain  the  daim,  and  the 
only  question  is,  whether  it  shall  be  dis- 
missed with  or  without  costs  as  to  the 
tnistees.  Trustees  are  undoubtedly  enti* 
tied  in  all  eases  to  apply  under  those  sta- 
tutes for  protection  ;  and  I  am  of  opinion, 
looking  through  the  correspondence  in 
evidence,  that  they  have  in  the  present 
case  unanswerable  grounds  for  coming  to 
the  Court  ^^r  that  protection.  However, 
although  so  entitled,  they  are  not  entitled 
to  settle  their  own  charges  against  the 
estate.  What  I  have  to  consider  is,  whe- 
ther, if  the  trustees  had. paid  over  the 
whole  trust  fund,  less  the  amount  retained 
for  costs,  without  prejudice  to  the  right  of 
the  cestui  que  trust  to  dispute  the  amount 
so  retained,  a  bill  could  be  filed  by  the 
cesim  que  trust  to  recover  the  amount  which 
the  trustees  had  retained.  Now,  if  it 
should  appear  on  the  result  of  a  bill  of  that 
kind  that  the  trustees  are  truly  entitled  to 
a  certain  amount  of  the  costs  retained  by 
them,  and  there  being  no  firaudulent  con- 
duct on  their  part,  that  they  had  retained 
an  amount  beyond  that  which  the  law  will 
strictly  allow  them  for  their  costs,  I  do 
not  Uiink  that  the  &ct  of  having  retained 
an  amount  beyond  what  they  are  entitled 
to  would  be  a  ground  for  depriving  them 
of  Uieir  costs  of  that  suit,  lliat  being  so 
in  tbe  case  of  a  suit  by  bUl,  the  same 
reasoning  will  apply  to  the  case  of  a  suit 
by  claim.  I  cannot,  dierefore,  refuse  the 
tnistees  their  costs,  although  I  give  them 
widi  reluctance,  seeing  that  by  a  little 
fdibearance  on  Uieir  part  they  might  have 
prevented  the  claim  firom  being  filed.  I, 
therefore,  dismiss  the  claim  with  costs,  but 
wiUiont  prejudice  to  the  right  of  the  plain- 
tiff to  proceed  as  he  may  be  advised  in  re- 
spect of  the  sum  retained  by  the  trustees. 

Decree  accordingly. 
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Lien  for  Unpaid  Purchase-money — Sta- 
tute of  Limitations — Trustee  and  Cestui 
que  Trust — Acknowledgment. 

A  testator  devised  his  real  estates  to  A.  B. 
Haw  Ssuss,  XXL— CuAva 


ta  /ee,  charged  with  the  payment  of  his  dAts. 
A.  B.inl^ll  contracted  with  C.  Z).  to  sell 
part  of  the  real  estate,  the  purchase^money 
to  be  paid  two  months  after.  C.  D.  was 
immediately  let  into  possession.  The  pur^ 
chase-money  was  not  paid.  In  January 
\%l%  A,  n.  was  declared  a  bankrupt.  In 
October  in  the  same  year,  C.  D.  contracted 
to  seU  part  of  the  same  real  estate  to  E.  F, 
who  was  let  into  possession,  hut  his  purchase- 
money  was  not  paid.  C.  D.  made  his  will 
In  1817f  by  which  he  devised  his  real  and 
personal  estate  to  trustees  upon  trust  to  pay 
his  dd>ts,  and  then  upon  trust  for  his  children, 
and  died  in  1827-  The  trustees  refused  to 
act,  and  the  widow  of  C.  D.  and  her  children 
filed  a  bill  for  the  appointment  of  trustees, 
and  in  that  suit  J.  S.  and  JV.  R.  were  ap' 
pointed  new  trustees.  In  1834  the  attorney 
for  J.  S.  and  JV.  R.  gave  notice  to  the 
assignees  of  A,  B.  (J.  T,  and  J.  C.J 
that  the  purchase-money  for  the  property 
comprised  in  the  contract  of  1811,  and  in» 
terest,  or  rent  in  respect  of  the  land,  were 
ready  to  be  paid,  for  the  express  purpose  of 
completing  the  agreement.  In  1844,  the 
money  not  having  been  paid,  the  assignees 
filed  a  bill  against  J.  S.  and  W.  R,  the 
trustees  of  the  wiU  of  C.  D,  and  against  the 
parties  beneficially  interested  thereunder, 
and  against  E.  F.  the  sub-purchaser  and 
others,  praying  a  declaration  that  the  plain^ 
tiff  had  a  Uen  on  the  estate  for  the  unpaid 
purchase-money  >^Held,  that  the  notice  from 
the  attorney  of  J.  S.  and  JV.  R.  was  an 
acknowledgment  in  writing  within  the  mean* 
ing  of  the  40/A  section  of  the  statute  3  4*  ^ 
JViU.  4.  c.  27 :  that  a  person  by  whom  "  the 
money  is  payable,**  means,  in  the  case  of  a 
claim  by  equitable  Uen,  the  person  entitled 
to  the  Uind  on  which  the  charge  is  sought  to 
be  fixed,  and  that  this  acknowledgment  being 
by  devisees  in  trust  for  payment  of  debts 
was  good  as  against  the  cestui  que  trust  under 
the  same  will. 

There  being  no  proof  as  against  the  cestui 
que  trust  that  the  attorney  who  wrote  the 
notice  was  in  fact  the  agent  of  the  devisees 
in  trust,  the  Court  granted  an  inquiry. 

This  was  an  appeal,  by  the  plaintiff, 
from  a  decision  of  the  late  Vice  Chancellor 
Sir  James  Wigram  which  is  reported  in 
7  Hare,  1.  In  the  court  below  several 
questions  were  raised  to  which  it  is  not 
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necessary  now  to  advert;  they  are  re*, 
ferred  to  in  the  judgment.  On  that  occa- 
sion the  notice  or  letter  of  acknowledg- 
ment, produced  and  admitted  in  evidence 
on  the  appeal,  was  not  tendered.  The 
admission  of  that  document  as  against  the 
trustees  on  whose  account  it  was  written 
was  resisted  on  the  ground  that  it  did  not 
form  part  of  the  evidence  on  which  the 
Court  helow  had  founded  its  judgment; 
but  that  objection  was  at  once  ovemiled, 
both  their  Lordships  concurring  in  that 
determination.  The  suit  was  instituted  by 
Joseph  Toft  and  John  Chapman,  the  assig- 
nees of  the  estate  and  effects  of  Thomas 
M arris,  a  bankrupt,  against  Joseph  Ste- 
phenson and  William  Read,  the  trustees 
of  the  will  of  John  Stephenson,  and  against 
the  parties  beneficially  interested  under 
that  will  under  the  following  circumstances : 
— Joseph  Marris,  who  died  in  1808,  by  his 
will,  dated  a  short  time  before,  devised  his 
real  estates  to  Thomas  Marris  in  fee  charged 
with  the  payment  of  his  debts.  By  an 
agreement  in  writing,  dated  the  4th  of 
March  1811,  Thomas  Marris  agreed  to  sell 
to  John  Stephenson  lands  in  Owston,  in  the 
county  of  Lincoln,  containing  151  acres 
and  something  more,  parcel  of  the  lands 
devised  by  the  will  of  Joseph  Marris,  in 
consideration  of  a  sum  of  6,300/.  to  be 
paid  on  the  13th  of  May  then  next;  and 
immediately  on  the  execution  of  the 
agreement  John  Stephenson  was  let  into 
possession,  though  no  part  of  the  pur- 
chase-money was  paid.  In  January  1812, 
a  commission  of  bankruptcy  issued  against 
Thomas  Marris  and  his  then  partner 
Richard  Nicholson,  under  which  they 
were  duly  found  and  declared  bankrupts, 
and  the  plaintiffs,  Joseph  Toft  and  John 
Chapman,  were,  at  the  institution  of  the 
suit,  their  assignees.  In  October  1812, 
John  Stephenson  agreed  to  sell  to  Cornelius 
Sandars  63  acres  or  more,  part  of  the 
Owston  estate,  so  purchased  from  Thomas 
Marris,  and  thereupon  Cornelius  Sandars 
was  let  into  possession,  and  he  and  those 
who  derived  title  under  him  ever  since 
remained  in  possession.  John  Stephen- 
son, by  his  will  dated  in  1817>  devised  all 
the  lands  so  contracted  to  be  purchased, 
together  with  all  his  persona]  estate,  to  two 
trustees  in  fee,  in  trust  for  payment  of  his 
debts  and  subject  thereto  upon  certaiQ 


trusts  for  the  benefit  of  his  children.  John 
Stephenson  died  in  July  1827,  without 
having  revoked  or  altered  his  will,  and 
the  two  trustees  named  in  the  will  having 
refused  to  accept  the  trusts  thereof,  the 
defendants,  Joseph  Stephenson  and  Wil- 
liam Read,  were  duly  appointed  trustees 
in  their  place  by  virtue  of  a  decree  of  this 
Court  in  a  suit  instituted  for  that  purpose 
by  the  parties  interested  under  the  will. 
The  bill  was  filed  in  1844  by  the  assignees 
of  Thomas  Marris  against  Joseph  Stephen- 
son and  William  Read  and  the  parties  bene- 
ficially interested  under  the  will  of  John 
Stephenson,  and  also  against  the  repre- 
sentatives of  Cornelius  Sandars  (the  sub- 
purchaser) for  the  purpose  of  establishing 
a  lien  on  the  property  comprised  in  the 
original  contract  of  the  4  th  of  March  1811, 
and  for  that' purpose  it  prayed  as  follows : 
— **  That  it  may  be  declared  that  the  plain- 
tiffs have  a  lien  upon  the  said  hereditaments 
and  premises  comprised  in  the  said  agree- 
ment of  the  4th  day  of  March  181 1,  for  the 
said  sum  of  6,499/.  ISs,  (1),  with  interest 
thereon  after  the  rate  of  4/.  per  cent,  per 
annum  from  the  13th  day  of  May  1811, 
and  the  said  defendants  Elizabeth  Ste- 
phenson, Joseph  Stephenson  and  William 
Read,  and  Frances  Sandars  and  W^illiam 
Brocklehurst  Stonehouse  and  Elizabeth 
his  wife  (the  representatives  of  Cornelius 
Sandars),  or  some  or  one  of  them,  may  be 
ordered  to  pay  the  same  to  the  plaintifis  aa 
this  honourable  Court  shall  think  fit  at  an 
early  day  to  be  named  for  that  purpose, 
and  in  case  the  said  defendants  ^all  not 
pay  the  same  to  the  plaintiffs,  then  that 
the  same  may  be  raised  by  sale  or  mort- 
gage of  the  said  hereditaments  and  pre- 
mises as  to  this  honourable  Court  shaU 
seem  meet,  and  that  in  the  mean  time  some 
proper  person  may  be  appointed  as  re- 
ceiver," and  so  on.  The  case  was  heard 
in  the  court  below  several  days  in  the 
month  of  March  1848,  and  on  the  20th  of 
March  the  Vice  Chancellor  Wigram  held, 
that  the  right  of  the  vendor  to  recover  the 
purchase-money  as  a  lien  or  charge  on  the 
lands  was  barred  by  the  40th  section  of 
the  Statute  {oT  ^^^  Limitation  of  Actions 
and  Suits  (^  ft;"^^^*  ^-  c*  2*^)  -  ^^^  ^® 

0)  The    v.      v^e-tnoney  wm  by  the  contract 
a^eed  to  ^^^^^^\nc*^^  certwn  events;  and  this 
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lien  was  not  saved  by  the  25th  section 
of  the  same :  and  that  the  lien  was  not 
kept  on  foot  by  a  suit  for  the  administra- 
tion of  the  devisee's  estate,  nor  by  suit  by 
the  residuary  devisees  and  legatees  of  the 
will  of  the  purchaser  for  the  administration 
of  his  estate.  The  bill  was  retained  for 
twelve  months,  and  leave  was  given  to  the 
surviving  plaintiff  to  proceed  in  ejectment 
for  the  recovery  of  the  property,  as  he 
might  be  advised  (2). 

Mt^  Lee^  Mr.  Glasse  and  Mr.  Fooks, 
for  the  appellant,  the  plaintiffs,  argued 
that  the  statute  did  not  apply,  and  if  it 
did  the  time  at  which  the  suit  would  be 
barred  had  not  arrived ;  that  the  defen- 
dants, the  trustees  claiming  under  the 
will  of  John  Stephenson  the  purchaser, 
were  constructively  trustees  of  the  pur- 
chase-money, and  they  were  such  trustees 
for  the  plaintiffs,  the  assignees  of  Thomas 
Marris  the  devisee  in  trust  under  the  will 
of  Joseph  Marris  the  devisor.  Lord  Hard- 
wicke,in  Green  v.  Smith  (3),  laid  down  "  that 
the  vendor  of  the  estate  is,  from  the  time  of 
his  contract,  considered  as  a  trustee  for  the 
purchaser,  and  the  vendee,  as  to  the  money, 
a  trustee  for  the  vendor.*'  Lord  Lough- 
borough, in  Bhekbum  v.  Gregsan  (4), 
citing  the  words  of  Lord  Camden,  used  by 
him  in  Chapman  v.  Tanner,  there  referred 
to,  said,  the  vendor  ''has  a  natural  equity," 
and  added,  'Mt  struck  me  always  that 
there  was  such  a  lien,  and  that  it  was  so 


(2)  The  40th  section  of  the  3  &  4  Will.  4.  c.  27. 
is  as  follows: — '*And  be  it  further  enacted,  that 
after  the  3l6t  of  December  1833,  no  action  or  snit 
or  odier  proceeding  shall  be  brought,  to  recover  any 
sum  of  nM>oey  secured  by  any  mortgage,  judgment, 
or  lien,  or  odierwise  charged  upon  or  payable  out 
of  any  land  or  rent,  at  law  or  in  equity,  or  any 
legacy,  bat  within  twenty  years  next  after  a  present 
right  to  receive  the  same  shall  have  accrued  to  some 
person  cmpable  of  giving  a  discharge  for  or  release 
of  the  same,  unless  in  the  mean  time  some  part  of 
the  principal  money,  or  some  interest  thereon,  shall 
have  been  paid,  or  some  acknowledgment  of  the 
right  thereto  shall  have  been  given  in  writing 
rigned  by  the  person  by  whom  the  same  shall  be 
payable,  or  his  agent,  to  the  person  entitled  thereto 
or  his  agent ;  and  in  such  case  no  snch  action  or 
suit  or  proceeding  shall  be  brought  but  within 
twenty  years  after  snch  payment  or  acknowledge 
meat,  or  the  last  of  such  payments  or  acknowledg- 
ments if  more  than  one,  was  given." 

(3)  1  Atk.  572. 

(4)  1  Bro.  C.C.  420,  424. 


firom  the  foundation  of  the  court."  And 
again,  "  if  an  estate  is  sold  and  no  part  of 
the  money  paid,  the  vendee  is  a  trustee." 
The  time  had  never  arrived  for  payment, 
for  the  title  had  never  been  completed,  and 
therefore  the  statute  could  not  operate — 
BwrreU  v.  the  Earl  of  Egremont  (5),  Grant 
V.  Ellis  (6) ;  and  if  so,  relief  might  be  had 
notwithstanding  the  statute.  Mestaer  v. 
Gillespie  (7),  which  was  first  heard  before 
Lord  £ldon,  and  afterwards  by  him  assisted 
by  Sir  William  Grant,  shewed  that  the 
mere  formality  required  by  an  act  of  par- 
liament would  not  stand  in  the  way  of  this 
Court  doing  justice,  and  that  the  purchaser 
or  those  representing  him  could  not  by 
the  neglect  to  do  what  should  have  been 
done  long  ago,  vary  the  rights  of  other 
parties.  Independently,  however,  of  that 
point,  the  objection  on  which  Sir  James 
Wigram  had  mainly  decided  the  case, 
namely,  that  the  plaintiff's  claim  was 
barred  by  the  40th  section  of  that  statute, 
no  longer  existed,  for  the  answers  of  the 
defendants  Stephenson  and  Read  having 
stated  that  a  correspondence  had  passed 
between  Mr.  Cartwright,  their  solicitor, 
and  Mr.  Holgate,  the  solicitor  of  the  plain- 
tiff, an  investigation  took  place  and  a  search 
was  made,  the  result  of  which  was  the  pro- 
duction of  the  following  letter,  dated  in 
1834,  and  therefore  within  the  time  pre- 
scribed by  the  40th  section.  That  letter 
was  as  follows: — "To  Messrs.  Joseph 
Toft  and  John  Chapman,  assignees  of  the 
estate  and  effects  of  Thomas  Marris,  a 
bankrupt,  and  to  Mr.  Patteson  Holgate, 
their  attorney. — ^As  attorney  for  and  on 
behalf  of  William  Read,  of  Epworth,  in  the 
county  of  Lincoln,  draper,  and  Joseph 
Stephenson,  of  Everton,  in  the  county  of 
Nottingham,  farmer,  the  persons  appointed 
by  the  High  Court  of  Chancery  to  carry 
into  execution  the  trusts  of  the  last  will 
and  testament  of  John  Stephenson,  late  of 
Craiselound,  in  the  parish  of  Haxey  and 
said  county  of  Lincoln,  land  surveyor, 
deceased,  I  do  hereby  give  you  notice  that 
the  amount  of  the  purchase-money  for  all 
those  several  pieces  or  parcels  of  freehold 

(5)  7  Beav.  205 ;   s.  e.  13  Law  J.  Rep.  (n.s.) 
Chanc.  309. 

(6)  9  Mee.  &  W.  113;  a.  c.  11  Law  J.  Rep. 
(n.s.)  Exch.  228. 

(7)  11  Ves.  621. 


132 


COURTS  OF  CHANCERY: 


[New  Skeibs 


and  copyhold  land  aituate  in  the  parish  of 
Owston,  in  the  said  county  of  Lincoln, 
mentioned  in  a  certain  agreement  in  writing, 
hearing  date  the  4th  of  March  1811,  and 
made  between  the  said  Thomas  Marris  of 
the  one  part,  and  the  said  John  Stephenson 
of  the  other  part,  and  all  interest  due  in 
respect  of  the  said  purchase-money,  or 
rent  in  respect  of  the  said  land,  are  ready 
to  be  paid,  and  that  the  amount  of  such 
purchase-money  and  interest  or  rent  is 
lying  at  bankers'  interest ;  and  as  attorney 
as  aforesaid,  I  further  give  you  notice,  that 
the  said  William  Read  and  Joseph  Ste- 
phenson are  willing  to  invest  at  your  ex- 
pense the  amount  of  the  said  purchase- 
money  and  interest  or  rent  in  any  security 
or  securities  to  be  approved  of  by  them 
and  you  for  the  express  purpose  <^  com- 
pleting the  purchase  under  the  said  agree- 
ment; and  as  attorney  as  aforesaid,  I 
further  give  you  notice,  that  unless  the 
said  purchase  be  immediately  completed, 
or  the  said  investment  be  made,  the  said 
William  Read  and  Joseph  Stephenson  will 
only  allow  bankers'  interest  on  the  amount 
of  the  purchase-money  firom  the  date 
hereof  to  the  time  of  completion  of  the 
said  purchase.  Witness  my  hand  this  13th 
day  of  March  1834."  That  was  an  acknow- 
ledgment within  the  40th  section  of  the 
statute. 

Doe  d.  Cadwalader  v.  Price,  16  Mee. 

&  W.  603 ;    s.  c.  16  Law  J.  Rep. 

(n.s.)  £xch.  159. 
Catar  v.   Croydon  Canal  Ccmpanfff  4 

You.  &  C.  405,  420. 

Mr,  Teed  and  Mr,  Rogers^  for  the  trus- 
tees, Stephenson  and  Read,  objected  to  the 
reception  of  this  paper  as  not  having  been 
used  in  the  court  below  ;  but  their  Lord- 
ships, as  already  stated,  overruled  it,  and 
the  same  was  proved  vivd  voce  ;  they  how- 
ever decided  that  counsel  should  be  heard 
at  the  proper  time,  as  to  the  weight  to  be 
attributed  to  it. 

Mr,  Kenyon  Parker,  Mr,  Baeon,  Mr, 
WiUeock,  Mr,  FoUett,  Mr.  Goodeve,  Mr, 
Osborne,  Mr,  Faber,  Mr,  Smyihe  and  Mr, 
Lean  also  appeared  for  the  defendants. 

On  behalf  of  the  trustees,  as  well  as  of 
the  cesiuis  que  trust,  it  was  argued  that  the 


admitted  document  was  not  an  acknow- 
ledgment within  the  meaning  of  the  40th 
section;  for,  in  the  first  place,  the  legal 
personal  representatives  of  Sandars  as  to 
part  of  the  money,  and  the  legal  personal 
representatives  of  John  Stephenson  as  to 
the  remainder,  were  the  only  parties  by 
whom  the  same  was  '*  payable ;"  and,  se- 
condly, Stephenson  and  Read,  the  trustees, 
were  not  such  representatives ;  and,  on 
behalf  of  the  eestuis  que  trust,  it  was  con- 
tended that,  even  if  the  general  objection  to 
the  acknowledgment  foiled,  still  as  to  them, 
or  at  any  rate  as  to  such  of  them  as  had 
insisted  on  the  bar  of  the  statute,  it  could  not 
be  made  available,  for  it  was  not  referred 
to  in  the  bill,  and  was  not  known  to  them 
at  the  hearing  in  the  court  below;  and  even 
if  it  had  been,  there  was  no  proof  as  against 
them  that  Mr.  Cartwright  when  he  wrote 
the  letter  was  the  agent  for  the  trustees ;  and, 
lastly,  that  if  he  were  the  agent  for  those 
trustees,  still  their  acknowledgment  could 
not  bind  the  cesiuis  que  trust.  For  the  same 
parties,  it  was  also  argued,  that  the  pos- 
session was  clearly  adverse,  and  that  the 
15  th  section  of  the  act  applied,  the  applica- 
tion of  the  25th  section  relating  to  trustee 
and  eestuis  que  trust  being  out  of  the 
question. — Christophers  v.  Sparke  (8). 

Mr,  Lee,  in  reply,  argued  that  the  con- 
tract clearly  constituted  a  legal  debt,  a 
simple  contract  debt,  which  effected  a 
charge  on  the  land,  which  charge  was  not 
defeated  by  the  statute.  It  was,  in  effect, 
an  eqxdtable  mortgage  or  equivalent  to  it. 
It  was  a  debt  provided  for  by  the  debtor 
by  a  charge  made  by  him.  In  reply,  the 
cases  after  mentioned  were  cited — 

Howell  V,  Price,  Prec.  Ch.  428. 

Bulwer  v.  Astley,  1  Phill.  429  ;  s.  c. 
13  Law  J.  Rep.  (n.s.)  Chanc.  329. 

Longuet  v.  Scawen,  1  Yes.  sen.  402. 

Nov.  25. — Lord  Justice  Lord  Cran- 
woRTH  now  delivered  the  judgment  of  the 
Court;  and  after  recapitulating  the  facts  of 
the  case,  proceeded  as  follows: — There 
could  be  no  doubt  as  to  the  right  of  the 
plaintiffs  to  the  relief  which  they  ask,  if  they 
had  proceeded  vritbiA  areasonable  time  after 
the  date  of  the  cO^^^*    '^^  question  in 
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the  eaase  is,  whether  by^  not  proceedmg 
more   promptly  they  have  forfeited  that 
right.     The  defendants  Stephenson    and 
Read,  the  tnutees,  by  their  answer,  say 
they   submit  to  the   Comt  whether  the 
right  of  the  plaintiflb  to  the  relief  sought 
by  the  bill  is  not  barred  by  laches  and  by 
lapse  of  time,  and  whether  the  same  is  not 
bmed  by  the  Statute  for  the  Limitation  of 
Actions  and  Suits.  Of  the  persons  entitled 
beneficially  under  the  will  of  John  Stephen^ 
■on,  some  do  and  some  do  not  insist  on 
the  Statute  of  Limitations.     The  parties 
claiming  under  Mr.  Sandars  do  not  insist 
on  Uie  statute,  but  say  that  they  are  ready 
to  pay  to  Stephenson's  representatives  the 
money  due  to  them  in  respect  of  the  sub- 
sale  to  Mr.  Sandars,  on  having  a  good  title 
made  to  them.     Upon  the  hearing  of  the 
cause  before  the  Vice  Chancellor  Wigram, 
he  held  that  the  answers  sufficiently  set  up 
snd  insisted  on  the  Statute  of  Limitations 
and  that  the  40th  section  of  the  statute, 
3  &  4  WUl.  4.  c.  27*  expressly  applied  to 
the  ease,  and  presented  a  complete  bar  to 
the  relief  sought  by  the  bill,  unless  the 
plaintiff  could  by  ejectment  establish  a 
legal  title  to  possesaon  of  the  lands  in 
question.     The  40th  section  is  as  follows : 
•--[His  Lordship  here  read  the  section  as 
before  set  out,  to  the  effect  that  money 
diaiged  upon  land  and  legacies  were  to  be 
deemed  satisfied  at  the  end  of  twenty  years, 
if  there  shall  be  no  interest  paid,  or  ac- 
knowledgment in  writing  in  the  mean  time]. 
The  Vice  Chancellor,  by  his  decree,  ordered 
to  the  following  effect : — *'  That  the  bill 
be    retained    for    twelve    months,    with 
liberty  for  the  surviving  plaintiff,  in  the 
mean  time  to  proceed  at  law  touching  the 
matter  in  question  as  he  shall  be  advised." 
(That  was  with  reference  to  the  point,  that 
if  there  was  a  legal  title  to  the  land  then  the 
judgment  of  the  Court  could  not  apply.) 
"  But  in  case  the  plaintiff  shall  not  proceed 
at  law,  and  proceed  to  trial  within  Uie  time 
aforesaid,   the   plaintiff's  bills    are  from 
thenceforth  to  stand  dismissed  out  of  this 
court,  with  costs  to  be  taxed  by  the  Mas- 
ter," and  so  forth.     In  the  argument  of 
the  case  before  the  Vice  Chancellor,  it  was 
contended  that,  even  admitting  the  40th 
section  to  apply  to  the  present  case,  still 
there  were  a  variety  of  circumstances  that 
made  the  statute  inapplicable.  His  Honour 


decreed  against  those  arguments,  and  we  do 
not  feel  ourselves  called  upon  to  consider 
that  part  of  the  case,  because  assuming  the 
view  taken  by  His  Honour  to  have  been 
perfectly  correct,  as  to  which  we  express 
no  opinion  whatever,  yet,  upon  the  hearing 
before  us  there  was  evidence  not  before 
the  court  below,  which  puts  the  case  arising 
on  Uie  statute  wholly  out  of  the  question. 
That  evidence  is  as  follows :  the  defendan  ts 
Stephenson  and  Read,  the  trustees,  by  their 
answer,  state  that  a  correspondence  passed 
between  Mr.  Cartwright,  their  solicitor,  and 
Mr.  Holgate,  the  solicitor  of  the  plaintiffs, 
in  reference  to  some  of  the  matters  in  ques- 
tion. At  the  hearing  before  us,  one  of  the 
letters  constituting  that  correspondence  was 
proved  and  read  in  evidence,  being  a  letter 
from  Mr.  Cartwright  as  solicitor  of  Read 
and  Stephenson,  to  Mr.  Holgate  as  solicitor 
of  the  plaintiffs.  The  letter  was  dated  the 
18th  of  March  1834,  and,  I  must  state,  was 
not  in  evidence  before  the  Vice  Chancellor 
Wigram,  and  was  as  follows.— [His  Lord- 
ship here  read  the  letter  before  set  out.]— 
Now,  this  letter  appears  to  us  to  come 
precisely  within  the  very  terms  of  the  40th 
section,  and  to  be  a  document  taking  the 
case  out  of  the  operation  of  the  statute. 
It  is  an  acknowledgment  in  writing  of 
the  right  to  the  money  in  question,  signed 
by  the  agent  of  the  persons  by  whom 
it  was  payable,  and  given  to  the  agent  of 
the  person  entitled  thereto ;  and  is  within 
the  express  words  of  the  clause.  It  was 
indeed  attempted  to  be  contended  before 
us,  though  but  faintly,  that  Read  and 
Stephenson  were  not  the  persons  by  whom 
the  money  was  payable,  for  that  no  one  was 
liable  to  pay  the  money  but  the  legal 
personal  representatives  of  Mr.  Sandars 
the  purchaser.  Read  and  Stephenson,  it 
was  said,  though  entitled  to  the  land  upon 
which  the  plaintiffs  sought  to  enforce  a 
lien,  were  not  personally  liable  to  pay  any- 
thing; but  this  argument  evidently  pro- 
ceeds on  an  erroneous  interpretation  of  the 
statute.  The  person  designated  in  the  40th 
section  as  **  the  person  by  whom  the  money 
is  payable,"  must  evidently  mean  in  the 
case  of  a  claim  by  equitable  lien,  the  person 
entitled  to  the  land  on  which  the  charge  is 
sought  to  be  fixed ;  the  money  is  payable 
by  him  in  the  only  sense  in  which  it  must 
of  necessity  be  payable  by  some  one,  and 
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unless  he  pays  it  he  will  lose  his  land. 
It  is  obviously  in  that  sense  that  the  sta- 
tute speaks  of  the  money  as  payable. 

It  was  further  contended  that  this  acknow- 
ledgment by  Read  and  Stephenson  ought 
not  to  affect  the  cesiuis  que  trust ;  but  this 
again  is  a  mistake.  The  acknowledgment 
of  the  executor  in  an  ordinary  case  will 
keep  a  debt  alive  against  all  parties  bene- 
ficially interested,  and  the  same  principle 
prevails  in  the  ca^e  of  devises  of  real  estate 
in  trust  for  the  payment  of  debts,  as  was 
decided  by  Sir  Lancelot  Shadwell,  in  the 
case  of  Lord  St,  John  v.  Boughton  (9).  We 
are  aware  that  Read  and  Stephenson  were 
not  the  trustees  named  in  John  Stephen- 
son's will,  but  that  appears  'to  us  to  be 
immaterial.  They  were  appointed  trustees 
by  a  decree  of  this  Court  in  the  place  of 
the  original  trustees,  and  have  ever  since 
been  in  possession  in  that  character.  This 
letter  of  Mr.  Cartwright*s  displaces  alto- 
gether the  bar  of  the  statute  so  far  as  re- 
spects Read  and  Stephenson,  the  trustees. 
But  though  conclusive  as  against  them,  yet 
the  other  defendants  who  have  insisted  on 
the  statute  are  not  in  the  present  state  of 
the  record  bound  by  it ;  for  as  against  them 
there  is  no  legitimate  proof  that  Mr.  Cart- 
wright,  when  he  wrote  the  letter,  was  the 
agent  of  the  trustees,  and  those  other  de- 
fendants have  a  right  to  insist  on  this  proof 
being  properly  made ;  and  even  as  against 
Read  and  Stephenson  themselves,  the  do- 
cument, though  as  we  stated  at  the  hearing 
clearly  receivable  in  evidence,  is  not  speci- 
fically referred  to  in  the  bill.  It  is,  there- 
fore, not  unreasonable  that  an  opportunity 
should  be  given  to  them,  as  well  as  to  the 
other  defendants,  of  offering  any  further 
proof  touching  the  genuineness  and  nature 
of  the  paper.  The  only  course  open  to  us 
for  the  present,  is  to  direct  an  inquiry  on 
this  point:  that  is,  an  inquiry  ''whether 
any  acknowledgment  in  writing  of  the  right 
to  the  money  payable  by  virtue  of  the  con- 
tract of  the  4th  of  March  1811,  was  ever 
and  when  given  by  Read  and  Stephenson, 
or  their  agent,  to  the  plaintiffs,  or  their 
agent."  There  can  be  little  doubt  as  to 
what  will  be  the  result  of  such  an  inquiry, 
and  assuming  it  to  be  established  that  Mr. 

(9)  9  Sim.  219;    b.  c.  7   Law  J.  Rep.  (n.8.) 
Chanc.  208. 


Cartwright  did  ^te  the  letter  of  the  13th 
of  March  1834,  as  agent  and  by  the  autho- 
rity of  Read  and  Stephenson,  then  the  bar  of 
the  statute  will  be  removed,  and  the  plain- 
tiff will  be  clearly  entitled  to  relief.  No 
further  inquiry  can  in  such  a  case  be  of 
any  advantage ;  but  with  a  view  to  the 
possibility  of  a  report  as  to  the  document 
unfavourable  to  the  plaintiff,  we  are  will- 
ing, if  any  parties  desire  it,  to  direct  a 
further  inquiry  in  conformity  with  what 
was  suggested  at  the  bar  as  giving  rise  to  a 
possible  equity  even  against  the  statute, 
namely  '*  by  whom  the  estate  comprised  in 
the  contract  of  1811  and  the  rents  and 
profits  thereof  have  been  held,  received, 
and  applied  since  the  date  thereof,  and 
under  what  circumstances,  and  whether 
any  and  what  payment  or  payments  has  or 
have  been  ever  and  when  made,  and  by 
and  to  whom,  for  or  in  respect  of  the  pur- 
chase-money in  the  said  contract  men- 
tioned or  the  interest  thereon,  and  whether 
the  title  of  the  vendor  has  been  ever,  and 
when  and  under  what  circumstances,  ac- 
cepted." But  any  such  inquiry  must  be 
made  at  the  risk  of  costs  to  be  paid  by 
the  parties  desiring  it,  and  we  must  not  be 
understood  as  giving  any  opinion  as  to  its 
importance.  There  must  be  a  general 
liberty  to  the  Master  to  state  special  cir- 
cumstances, and  of  course  further  directions 
and  costs  will  be  reserved. 

No  counsel  asking  the  additional  in- 
quiries, the  order  made  was  to  direct  the 
inquiries  originally  mentioned  in  the  judg- 
ment, whether  there  was  any  acknowledg- 
ment made  by  Read  and  Stephenson,  or 
their  agent,  to  the  plaintiffs,  or  their  agent. 

Lord  Justice  Knioht  Bruce. — The 
original  decree  in  other  respects  fails  by 
reason  of  the  evidence  now  adduced,  which 
was  not  adduced  before.  We  give  no 
opinion  what  we  should  have  done  without 
that  evidence.  We,  instead  of  the  decree 
as  it  stands,  direct  that  inquiry,  with  liberty 
to  state  circumstances  specially,  no  counsel 
asking  for  the  whole  or  any  part  of  the 
additional  inquiries  which  we  have  stated 
our  readiness  to  grant  if  desired.  It  must 
be  distinctly  xem^™^®^^  ^^^  ^^^  letter 
was  not  before  ^'^  Court  below,  and  that 
the  judgm^*.*^   {  8ff  J«»c*  Wigram  did  not 
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therefore  refer  to  it,  and  that  it  did  not, 
nor  could  it,  form  any  part  of  the  materials 
upon  which  his  Honour  came  to  the  con- 
clusion he  arrived  at. 

Besides  the  before-mentioned  cases  the 
following  were  cited  :— 
At  law,— 

Nepean  v.  Doe  d.  KniglU^  2  Mee.  &  W. 
894;    s.  c.   7  Law  J.    Rep.   (n.s.) 
Exch.  335. 
Garrard  v.   Tuck^  19  Law  J.    Rep. 

(n.s.)  C.P.  232. 
Hall  V.  Surtees,  5  B.  &  Aid.  687. 
TayUnr  v.  Horde,  1  Burr.  60. 
Dae  d.  Thumpsfm  v.  Thompson,  6  Ad. 
&  E.  721 ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
K.B.  167. 
Doe  T.  Bock,  4  Man.  &  G.  30. 
In  equity, — 

Beekford  v.  fVade,  17  Ves.  87. 
PhiUipo  T.  Mufmings,  2  M.  &  Cr.  309. 
Bond  ▼.  Hopkins,  1  Sch.  &  Lef.  422. 
Wrixon  ▼.  Vize,  3  D.  &  War.  104. 
BerringUm  ▼.  Evans,  1  You.  &  C.  434. 
Hunter  y.  Noekolds,  1  Hall  &  Twells, 
644;  s.  c.  1  Mac.  &  Gor.  640;    19 
Law  J.  Rep.  (n.s.)  Chanc.  177. 


KiNDERSLST,  V.C. 

Nov.  6,  10. 


Ex  parte  davies,  in  re 

THE  WILTS,  SOMER- 
SET AND  WEYMOUTH 
RAILWAY  COMPANY. 


Wm^Consimction— Estate  Tail— Exe- 
cutory Devise, 

A  testator  gave  the  residue  of  his  pro^ 
perty,  both  real  and  personal,  to  his  son 
Matthew,  his  heirs,  executors,  administra-^ 
tors  and  assigns,  with  a  proviso  that  in  case 
his  son  Matthew  should  die  without  leaving 
any  lawful  issue  of  his  body,  such  part  of 
his  residuary  estate  as  might  be  in  the  nature 
of  freehold  should,  at  his  death,  be  divided 
into  two  equal  parts,  one  half  part  whereof  he 
gave  to  his  son  Charles  and  the  other  half 
to  his  daughter  Frances: — Held,  that  the 
testator^s  son  Matthew  took  an  estate  in  fee 
in  the  freeholds,  with  an  executory  devise 
over  to  take  effect  in  the  event  of  his  dying 
without  issue  living  at  the  time  of  his  death. 

In  this  case  it  appeared  that  the  Wilts, 
Somerset  and  Weymouth  Railway  Com- 


pany having  required,  for  the  purposes  of 
their  railway,  certain  pieces  or  parcels  of 
land  devised  by  the  will  of  Matthew  Davies, 
amounting  to  two  acres  and  two  roods,  and 
being  desirous  of  purchasing  the  same, — ^in 
pursuance  of  the  Lands  Clauses  Consoli- 
dation Act,  it  was  agreed  by  the  pe- 
titioner, Matthew  Davies,  the  son  of  the 
testator,  and  the  solicitor  of  the  company, 
that  the  purchase-money  to  be  paid  for  the 
same  should  be  determined  by  the  valu- 
ation of  two  surveyors,  and  that  such 
purchase-money  should  be  paid  into  the 
Bank  for  the  benefit  of  the  several  parties 
interested  according  to  the  provisions  of 
the  said  act;  and  that,  thereupon/  the  pe- 
titioner should  execute  a  conveyance  of 
the  said  pieces  of  land  to  the  company  in 
pursuance  of  the  powers  of  the  said  act ; 
that  accordingly,  a  valuation  was  made, 
and  the  purchase-money  to  be  paid  for  the 
said  land  was  determined  at  the  sum  of 
5252.,  which  amount  was  shortly  afterwards 
paid  into  the  Bank  by  the  company  and  a 
conveyance  of  the  land  was  executed  by 
the  petitioner. 

This  petition  was  now  presented  by 
Matthew  Davies,  the  son,  praying  that  the 
said  sum  of  525/.  might  be  paid  out  to  him : 
but  a  question  was  raised  imder  the  will 
of  Matthew  Davies  the  father,  as  to  whether 
the  petitioner  was  entitled  to  an  estate  tail 
in  the  property  so  taken  by  the  railway 
company  or  to  an  estate  in  fee,  subject  to 
an  executory  devise  over  in  the  event  of 
his  dying  without  leaving  issue  living  at 
his  death. 

It  appeared  by  the  will  of  Matthew 
Davies,  dated  the  23rd  of  October  1832, 
that  the  testator  gave  the  residue  of  his 
property  in  the  following  terms: — "And 
as  to  the  remainder  of  my  residuary  estate, 
both  real  and  personal,  not  hereinbefore 
disposed  of,  I  give,  devise,  and  be- 
queath the  same  (subject  to  the  proviso 
hereinafter  contained)  unto  my  said  son 
Matthew,  his  heirs,  executors,  administra- 
tors and  assigns ;  provided  also,  and  it  is 
my  will  that  in  case  he,  my  said  son  Mat- 
thew, shall  die  without  leaving  any  lawful 
issue  of  his  body,  that  such  part  of  my  said 
residuary  estate  so  given  to  him  as  before 
mentioned,  as  may  be  in  the  nature  of 
freehold  situate  in  Warminster  aforesaid, 
and  Westbury  in  the  said  county,  shall,  at 
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his  death,  be  divided  into  two  equal  parts 
or  shares :  one  equal  half  part  or  share  of 
such  freehold  property  I  give,  devise,  and 
bequeath  unto  my  said  son  Charles,  his 
heirs  and  assigns,  and  the  other  half  part 
or  share  thereof  I  give,  devise,  and  be- 
queath unto  my  said  daughter  Frances,  her 
heirs  and  assigns ;  he,  my  said  son  Mat- 
thew, having  it  in  his  power  to  give 
sufficient  to  the  children  of  my  said 
daughter  Anne,  out  of  the  personal  estate 
which  he  has  and  will  have  at  the  death 
of  his  mother." 

Mr,  Malins  and  Mr,  Berkeley  appeared 
in  support  of  the  petition,  and  contended 
that  the  estate  limited  to  Matthew  Davies 
l^e  son  under  the  will  was  an  estate  tail. 
The  following  cases  were  cited : — 

Walter  v.  Drew,  1  Comyns,  872. 

Doe  d.  Cock  v.  Cooper^  1  East,  229. 

Dunk  v.  Fenner^  2  R.  &  M.  557. 

Ginger  v.  WhUe,  WUs.  848. 

Mr,  Seltvffn,  contra,  submitted  that  the 
petitioner  took  an  estate  in  fee,  with  an 
executory  devise  over,  to  take  effect  in  the 
event  of  his  dying  without  issue  living  at 
his  death,  and  cited — 

Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546. 
Broadhurst  v.  Morris^  2  B.  &  Ad.  1  ; 

8.  c.  9  Law  J.  Rep.  K.B.  27. 
Doe  d.  Smiihv,  Webber,  1  B.& Ald.718. 
LyUon  v.  Lytion,  4Bro.  C.C.  441. 
Nichols  V.  Hooper,  I  P.  Wms.  198. 
Baker  v.  Tucker,  8  House  of  Lords 
Cases,  106. 

KiNDERSLST,  V.C.-— Thls  petition  de- 
pends upon  the  construction  of  the  will 
of  Matthew  Davies,  and  the  question 
is,  whether  the  devisee  of  the  testator, 
who  was  his  son,  takes  an  estate  in  fee 
with  an  executory  devise,  to  take  effect 
in  the  event  of  his  d3ring  without  issue 
living  at  the  time  of  his  death,  or  whether 
he  takes  an  estate  tail  with  a  remainder 
limited  upon  it.  By  the  will,  the  testator, 
after  giving  certain  specific  gifts,  not 
material  to  the  present  question,  devises 
in  this  way.  He  devises  all  the  rest,  re- 
sidue, and  remainder  of  his  money,  secu- 
rities for  money,  goods,  chattels  and  effects, 
and  of  all  his  estates,  both  real  and  personal, 
to  his  wife  and  his  two  sons  Matthew  and 


Charles,  and  his  daughter  Frances,  on  the 
following  trusts :  To  permit  and  suffer  his 
wife  to  take  the  rents,  &c.  during  her  life, 
subject  to  the  proviso  after  mentioned ;  then 
at  her  death  he  gave  the  sum  of  2,500/., 
part  of  his  residuary  estate,  to  his  son 
Charles  on  certain  conditions  as  to  exe- 
cuting the  trusts  of  the  will,  and  then  he 
gave  another  sum  of  4,000/.  to  his  trustees 
and  executors  upon  certain  trusts  for  the 
benefit  of  his  daughter  Frances ;  and  an- 
other sum  of  8,000/.  among  the  diildren  of 
his  deceased  daughter  Anne,  and  then 
follows  the  devise  upon  which  the  question 
immediately  turns,  '*  and  as  to  the  remain- 
der of  my  residuary  estate  both  real  and 
personal  not  hereinbefore  disposed  of,  I 
give,  devise,  and  bequeath  the  same  (sub- 
ject to  the  proviso  hereinafter  contained) 
unto  my  son  Matthew  Davies,  his  heirs, 
executors,  administrators  and  assigns," — so 
that  it  is  a  devise  of  all  the  residue:  a  gift 
of  the  realty  and  personalty  to  Matthew 
Davies.  '*  Provided  also,  and  it  is  my  will 
that  in  case  he,  my  said  son  Matthew 
Davies,  shall  die  without  leaving  any  law- 
ful issue  of  his  body,  that  such  part  of  my 
said  residuary  estate  so  given  to  him  as 
before  mentioned  as  may  be  in  the  nature 
of  freehold,  situate  in  Warminster  and  West- 
bury,  shall  at  his  death  be  divided  into  two 
equal  parts  or  shares ;  one  equal  half  part 
or  share  of  such  freehold  I  give,  devise,  and 
bequeath  unto  my  said  son  Charles  Davies, 
his  heirs  and  assigns,  and  the  other  half 
part  or  share  thereof  I  give,  devise  and  be- 
queath unto  my  said  daughter  Frances,  her 
heirs  and  assigns ;"  then  he  adds  this  clause, 
which  was,  after  the  arguments  had  takea 
place,  and  when  I  was  prepared  to  give  my 
judgment,  called  to  my  attention.  Although 
I  still  continue  of  the  same  opinion  as  I 
then  was,  it  is  still  of  service  as  1  shall 
hereafter  shew.  "He,  my  said  son  Matthew, 
having  it  in  his  power  to  give  sufficient  to 
the  children  of  his  said  sister  Anne  out  of 
the  personal  estate  which  he  has  and  will 
have  at  the  death  of  his  mother. ' '  The  ques- 
tion is,  whether  Matthew  in  respect  of  the 
freehold  part  only  of  the  general  residue 
devised  to  him,  tsJLes  an  estate  in  fee  with 
an  executory  devise  to  take  effect  only  in 
the  event  of  his  leaving  issue  living  at  his 
death,  or  an  estate  ^^^ 
'^^G  general    'pi^^^P^^   applicable  to 
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the  construction  of  a  will  with  respect 
to  a  question  of  this  sort  is  this,  as  I  un- 
derstand the  cases  that  were  cited  upon 
it:  that  you  are  to  look  at  the  whole 
willy  to  see  whether  you  are  satisfied  upon 
the  general  effect  of  the  will  that  the 
period  to  which  the  testator  is  pointing, 
when  he  speaks  of  the  dying  without  any 
lawful  issue  of  his  hody,  was  meant  by  him 
to  be  the  precise  period  of  the  death  of  the 
devisee,  or  whether  upon  the  context  of 
the  will,  his  intention  was  that  it  should 
take  effect  after  an  indefinite  failure  of 
issue.  Now,  in  the  case  before  me  there  is 
no  question  but  by  the  first  devise,  Mat- 
thew Davies  would  be  tenant  in  fee  of  the 
freehold  as  well  as  absolute  owner  of  the 
personal  property.  If  he  has  an  estate  tail, 
it  b  by  these  words :  ''  lawful  issue  of  his 
body,"  and  no  doubt  according  to  the 
law  before  the  Will  Act,  as  far  as  relates 
to  real  estate  in  distinction  of  personalty, 
these  words,  ''  In  case  he  shall  die  without 
leaving  any  lawful  issue  of  his  body,"  made 
him  tenant  in  tail,  and  the  word  '*  leaving" 
did  not  fix  the  time  to  his  death ;  but  that 
was  not  the  case  with  personalty.  I  am 
now,  however,  to  interpret  the  law  as  it 
stood  before  the  Will  Act,  and  without 
reference  to  that  at  all. 

With  respect  to  the  cases  cited  I  will 
refer  to  two  or  three  principal  ones  to 
see  how  they  help  us  in  the  matter. 
fVaker  ▼.  Drew  was  a  case  in  ComynSf 
in  which  a  testator  devised  "  in  case  his 
eldest  son  should  die  and  leave  no  issue 
of  his  body,"  then  after  his  decease  he 
gave  the  lands  to  the  youngest  son  and  his 
heirs.  It  is  to  be  observed  that  there  was 
no  direct  devise  to  the  eldest  son  at  all, 
and  he  would  take  no  estate  unless  the 
Courtgave  it  him  by  implication.  The  Court 
considered  that  he  did  take  an  estate  by 
implication,  until  he  should  die  and  leave 
no  issue  of  his  body — ^in  other  words,  an 
estate  tail,  and  the  other  words  used  were  not 
considered  sufficient  to  shew  that  the  time 
of  his  decease  was  the  time  pointed  out  by 
the  testator.  We  know  it  is  clear  that  a  con- 
tingent remainder  or  executory  devise,  if  it 
can  take  effect  by  way  of  remainder  at  all 
might  do  so  by  way  of  executory  devise, 
and  the  Court  came  to  the  conclusion  that 
there  was  an  estate  tail  in  remainder  to  the 
Nkw  SxRim,  XXI.—Chanc. 


youngest  son  and  his  heirs, — ^not  that  I  think 
that  case  at  all  governs  the  present.  There 
was  another  case  of  Broadhurst  v.  Morris, 
and  that  arose  upon  a  case  that  was 
sent  from  a  court  of  equity  for  the  opinion 
of  a  court  of  law,  in  a  suit  for  specific  per- 
formance, and  the  question  was  whether 
the  vendor  had  such  an  estate  as  to  make  a 
good  title  to  a  purchaser.  The  limitation 
there  was  this :  a  devise  to  '*  William  Broad- 
hurst and  to  his  children  lawfully  begotten 
for  ever."  Stopping  there  for  a  moment, 
it  was  decided,  and  1  think  rightly,  to  be 
an  estate  tail ;  the  same  thing  as  if  he  had 
devised  to  William  Broadhurst,  and  the  heirs 
of  his  body ;  then  came  this,  "  but  in  de- 
fault of  such  issue  at  his  decease  to  Alex- 
ander Bridoak ;"  now  that  sentence  might 
be  read  two  ways  by  altering  the  comma : 
thus,  "  but  in  default  of  such  issue  at  his 
decease,  to  Alexander  Bridoak,"  or  **in 
default  of  such  issue,  at  his  decease  to  Alex- 
ander Bridoak."  No  opinion  was  given 
what  estate  the  devisee  over  took ;  the  only 
question  was,  what  estate  did  the  first 
devisee  WDliam  Broadhurst  take  ?  And,  on 
looking  at  the  arguments  of  counsel,  the 
case  having  been  very  ably  argued  by  Mr. 
Cowling  and  Mr.  Preston  on  either  side,  it 
did  not  appear  to  turn  on  whether  it  was  an 
executory  devise  or  not,  but  whether  Wil- 
liam Broadhurst  took  an  estate  for  life  only 
or  an  estate  tail  ?  The  Court  thought  that 
it  was  an  estate  tail,  and  it  appears  to  me 
to  be  extremely  probable,  as  no  reasons  are 
given  at  all  for  the  decision,  which  in  opin- 
ions from  a  court  of  law  is  often  the  case, 
that  coming  to  the  conclusion  as  they  rightly 
did,  that  it  was  an  estate  tail  in  William 
Broadhurst,  the  question  would  be  this: 
whether  the  limitation  over  to  Alexander 
Bridoak  was  a  limitation  to  take  effect  by 
way  of  executory  devise  in  defeazance  of 
the  estate  tail  at  his  death,  or  whether  it 
was  to  take  effect  by  way  of  contingent 
remainder,  contingent  upon  the  event  of 
the  estate  tail  determining  in  a  particular 
mode  by  the  dying  without  issue  living  at 
his  death ;  the  only  difference  would  tihen 
be,  that  that  would  be  a  contingent  re- 
mainder; no  reasons  being  given  I  can  only 
surmise ;  if  there  had  been  any  comment 
upon  it,  very  likely  it  would  have  been  of 
the   nature  I  have  mentioned;  but   that 
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authority  does  not  appear  to  me  to  govern 
this  case.  The  only  other  case  that  was 
referred  to,  and  which  in  my  opinion  is  the 
most  material  to  the  present  one,  and  upon 
which  I  think  it  necessary  to  make  an  oh- 
servation,  is  that  of  Doe  v.  FrosU  There 
the  limitation  was  to  "  William  Frost  and 
his  heirs  for  ever,"  that  was  a  clear  devise 
in  fee ;  then  there  was  this  limitation  over, 
'*  if  William  Frost  should  have  no  children, 
child,  or  issue,  the  said  estate  is  on  the  de- 
cease of  the  said  William  Frost  to  become 
the  property  of  the  heir-at-law,  subject  to 
such  legacies  as  he,  William  Frost,  may 
leave  by  will."  The  words  there  were  "  on 
the  decease,"  and  here  "  at  the  decease," 
and  I  confess  I  do  not  see  any  distinction 
between  the  two.  The  decision  in  that 
case  was  that  William  Frost  took  an  estate 
in  fee,  with  an  executory  devise  in  the  event 
of  his  dying  without  leaving  children  at  his 
decease.  The  words  "  subject  to  such 
legacies,"  &c.  were  said  to  be  the  reason 
for  the  decision,  but  when  I  look  at  the 
judgment  of  all  the  learned  Judges  who 
decided  it,  Chief  Justice  Abbott,  Justices 
Bay  ley,  Holroyd  and  Best,  I  see  that  as 
regards  Bay  ley  and  Holroyd,  each  of  them 
thought  it  was  an  estate  in  fee  with  an  exe- 
cutory devise,  independently  of  the  clause 
relating  to  the  legacies.  Mr.  Justice  Bay  ley 
says,  the  clause  as  to  the  legacies  corro- 
borates the  rest  of  the  gift.  H olroy d  does  not 
refer  to  the  clause,  but  puts  it  entirely  upon 
the  words  "on  the  decease;"  it  satisfied 
his  mind  that  the  testator  intended  to  give 
a  fee,  but  the  fee  so  far  limited  that  if  the 
devisee  died  without  issue  living  at  his 
death,  then  there  was  an  executory  devise 
over.  Chief  Justice  Abbott  expressed  the 
same  opinion,  and  Justice  Best  merely  said, 
that  he  concurred  with  the  other  Judges. 

If  from  the  will  in  Doe  v.  Frost  you  ex- 
punge the  clause  as  to  "  legacies,"  I  con- 
fess I  do  not  see  any  distinction  between 
that  case  and  this ;  and  I  must  conclude 
that  the  Judges  would  have  decided  as  they 
did  in  that  case,  in  this,  had  it  come  before 
them,  and  I  confess  I  feel  strongly  satisfied 
that  the  testator  was  referring  to  the  period 
of  the  death  of  the  devisee,  as  the  period  at 
which  he  thought  of  failure  of  issue,  and  that 
then  there  should  be  a  devise  over.  There 
is  a  different  clause  here  as  to  the  subject 


of  the  devise,  if  the  devisee  gave  something 
to  other  parties.  The  testator  had  three 
children  living  at  his  death,  and  the  chil- 
dren of  a  deceased  daughter  "  Anne,"  and 
no  other  member  of  his  family  was  referred 
to.  Now,  what  is  he  doing  ?  He  has  first 
given  the  whole  real  and  personal  estate  to  his 
wife  for  her  life,  and  the  whole  residue  after 
her  death  to  other  parties,  and  certain  sums 
are  to  be  appropriated  upon  certain  trusts 
for  the  benefit  of  his  issue,  and  he  devises 
all  the  rest  and  residue  to  his  son  Matthew, 
and  3,000Z.  is  given  to  one  and  4,000/.  to 
another  for  the  benefit  of  his  other  children, 
and  all  the  rest  to  the  eldest  son,  and  it  is 
given  to  him  absolutely,  in  terms,  and  he 
does  not  put  any  limit  to  the  absolute  gift 
as  to  the  estates  at  Warminster  and  West- 
bury  in  the  former  part  of  the  will :  "  If  he 
should  die  without  leaving  lawful  issue," 
then  a  valuable  estate  b  to  go  to  his  son 
Charles  and  his  daughter  Frances,  and  not 
giving  any  share  to  the  children  of  Anne. 
Then,  he  adds  this:  '*He,  my  said  son 
Matthew,  having  it  in  his  power  if  he  thinks 
proper  out  of  the  personal  estate,  which  he 
will  have  on  the  death  of  his  mother ;"  he 
does  not  say  by  will,  nor  does  he  refer  to  its 
being  out  of  the  estate  which  he  is  devising 
over,  but  when  he  had  put  in  the  clause, 
gave  an  additional  power  because  he  had 
given  the  whole  of  the  personalty  to  him : 
but  inasmuch  as  he  gave  half  to  Charles 
and  half  to  Frances,  and  not  any  to  the 
children  of  his  daughter  Anne,  it  is  the 
same  as  if  he  said,  I  do  not  include  the 
children  of  my  daughter  Anne,  because 
Matthew  has  it  in  his  power  out  of  the  per- 
sonal estate  to  make  such  provision  as  he 
thinks  fit  for  the  children  of  Anne.  That 
I  think  was  in  his  mind.  It  might  also  have 
been  in  his  mind  that  Matthew  might  die 
without  issue ;  if  he  died  leaving  issue,  then 
of  course  you  could  not  expect  him  to  give ; 
having  the  means,  of  course  points  to  "  by 
will,"  though  he  has  not  said  so  with  respect 
to  the  children  of  Anne. 

I  do  not  decide  this  case  on  the  last 
clause.  The  inatter  which  influenced 
my  mind  ivi  coming  to  the  conclusion 
was  on  t\\ft  Jt^^  '^^»  *^^  particularly 
that   ps^  ^\i\c^  the  testator  points 

by  reasoY\  ^  \xt  ^^^^  ®^  Ss&Xkt  of  Mat- 
thew orfc      ^t  V  „Aw  ipenod  of  the  death 
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of  Matthew.  The  order,  therefore,  cannot 
be  made  in  the  terms  of  the  prayer  of  the 
petition,  as  my  opinion  is,  that  Matthew 
Davies  takes  an  estate  in  fee  subject  to  an 
executory  devise  over  in  case  he  shall  die 
without  issue  living  at  the  time  of  his  death. 


LoaiW  JVSTICBS.^  THE    ATTORNEY     GENBBAL 
1851.  >      V.  THE  CORPORATION  OP 

Nov.  3,  4.     J        NORWICH. 

Municipal  Corporation  Act  —  Borough 
Fund. 

The  92nd  section  of  the  statute  5  <$>  6 
Will.  4.  c.  76.  enabled  the  surplus  of  the 
borough  fund  to  be  applied  for  the  public 
benefit  of  the  inhabitants  and  improvement 
of  the  borough.  By  an  ad  subsequenth 
passedy  the  corporation  of  the  city  of  if. 
were  authorized  to  levy  certain  tonnage  dues 
to  be  applied  in  a  specified  manner ^  and  after 
they  were  satisfied^  the  remainder  to  be 
applied  to  certain  purposes^  some  of  which 
were  the  same  as  those  to  which  the  surplus 
of  the  borough  fund  w€ts  made  applicable; 
and  distinct  accounts  were  directed  to  be 
kept  of  the  tonnage  dues  and  borough  fund* 
The  treasurer  mixed  the  two  funds  at  his 
bankers*  The  corporation  proposed  to 
obtain  an  act  of  parliament  for  improving  a 
river  flowing  trough  the  city^  and  applied 
money  from  the  funds  at  the  bankers  in 
paying  certain  expenses.  An  information 
was  filed  by  the  Attorney  General,  at  the 
relation  of  rate^payersy  praying  an  it^nction 
to  restrain  this  appUcation  to  parliament  at 
the  expense  of  the  borough  fund,  and  the  same 
was  granted :  and  on  appeal  from  that  de- 
cisiouy  the  appeal  motion  was  refused,  with 
costs. 

The  borough  fund  is  a  trust  fund,  and 
is  so  consiHuted  by  the  Municipal  Corpora* 
tion  Act. 

Tbis  was  an  information  filed  by  the 
Attorney  General,  at  the  relation  of  three 
rate-payers  of  the  city  of  Norwich,  against 
the  mayor,  aldermen  and  citisens  of  that 
dty,  and  against  the  treasurer  and  the  town 
clerk,  setting  forth  (among  other  things) 
that  the  corporation  was  subject  to  the 
regulations  of  the  statute  &  &e  Will.  4. 
c.  76.  (the  Municipal  Corporations  Act), 


and  that  it  had  then  and  since  and  at  the 
time  of  filing  the  information  (1848)  had 
real  and  personal  estate,  and  funds,  dues 
and  revenues ;  and  according  to  the  said 
act  the  rents  and  profits,  interest,  dividends 
and  annual  proceeds  of  such  real  and  per- 
sonal estate,  funds,  dues  and  revenues,  and 
such  other  income  as  in  the  said  statute 
mentioned,  formed  and  constituted  the 
fund  called  "  the  borough  fund,"  applica- 
ble only  to  the  purposes  of  the  payment  of 
such  expenses  as  in  the  said  statute  men- 
tioned in  connexion  with  the  said  city ; 
that  the  borough  fund  had  never  been 
sufficient  for  such  purposes  without  the 
aid  of  borough  rates,  which,  from  time  to 
time,  had  been  levied  for  such  purposes ; 
that  the  navigable  river  Wensum,  Wenson 
or  Yare  passed  or  flowed  through  or  near 
the  city,  and  thence  to  Grreat  Yarmouth, 
and  that  a  branch  thereof,  called  the  Trowse 
Hithe,  was  within  a  mile  from  the  city ; 
that  over  part  of  this  river  and  the  branch 
the  corporation  had  jurisdiction ;  that  the 
corporation  were  promoting  a  bill  in  par- 
liament for  enabling  them  more  effectually 
to  improve  and  maintain  the  navigation  of 
the  said  river  and  branch,  to  levy  tolls, 
&c.,  to  alter,  amend  and  enlarge  the  powers 
of  certain  acts,  and  among  them  to  repeal 
so  much  of  the  statute  of  the  second  year 
of  the  reign  of  Queen  Victoria  as  related 
to  tonnage  dues  thereby  authorised  to  be 
levied,  and  to  provide  a  new  mode  of 
application  thereof  and  other  purposes; 
that  the  corporation  had  expended  2,662/. 
out  of  the  borough  fund  in  paying  the 
expenses  of  surveys,  &c.  for  tiie  purpose 
of  procuring  the  intended  act.  The  in- 
formation then  prayed  (among  other  things) 
an  injunction  to  restrain  the  defendants 
from  promoting  the  said  bill,  or  any  other 
bill  for  the  purposes  aforesaid,  by  means 
or  at  the  expense  of  the  borough  ^nd. 

The  injunction  was  granted  on  notice 
of  motion,  and  after  a  discussion  (1).  The 
answer  was  put  in  on  the  20th  of  April 
1848,  and  it  stated  that  the  projected 
improvement  would  tend  greatly  to  the 
benefit  of  the  inhabitants  of  Norwich  by 
facilitating  the  access  of  shipping  to  that 
city,  and  increasing  the  trade  diereof ;  and 


(1)  So  BUted  by  Mr.  Staart,  although  that  does 
not  appear  by  the  report  of  the  case,  16  Sim.  226. 
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that  the  defendants  were  authorized  hy  a 
local  act  of  parliament  (2  &  3  Vict.  c.  Ixii.) 
to  levy  certain  tonnage  dues,  and  to  apply 
them  for  the  purposes  specified  in  that  act, 
and  after  the  performance  of  those  purposes, 
for  widening  the  streets  of  Norwich  and 
removing  projecting  buildings  and  other 
obstructions  therein,  and  for  removing  pro- 
jecting buildings  and  banks  on  the  sides 
of  the  river,  and  other  obstructions  to  the 
navigation  thereof ;  and  that  there  was  a 
surplus  arising  from  the  tonnage  dues 
which  was  applicable  to  the  improvement 
of  the  city,  and  the  navigation  of  the  river, 
but  there  was  not,  nor  had  there  been, 
since  the  passing  of  the  Municipal  Cor- 
porations Reform  Act,  any  surplus  of  the 
borough  fund ;  and  that  the  treasurer  of 
the  corporation  was  in  the  habit  of  receiving 
the  tonnage  dues  as  well  as  the  other 
revenues  of  the  corporation  which  formed 
the  borough  fund,  and  of  paying  them  to 
his  bankers  in  such  manner  that  the  same 
were  all  blended  in  one  account ;  and  that 
he  had  paid  2,662/.  by  cheques  on  his 
bankers  to  engineers  and  surveyors  whom 
the  corporation  had  employed  to  make 
surveys  and  plans  of  the  river,  and  of  the 
intended  improvements  in  order  to  enable 
them  to  procure  the  passing  of  the  proposed 
bill  through  parliament ;  and  the  answer 
submitted  that  as  the  improvements  in- 
tended to  be  made  under  the  powers  of  the 
proposed  act  would  tend  greatly  to  benefit 
the  city  and  the  inhabitants  thereof,  and 
as  the  local  act  contemplated  the  improve- 
ment of  the  navigation  of  the  river  as  one 
of  the  objects  to  which  the  surplus  of  the 
tonnage  dues  should  be  applied,  and  as 
there  was  a  surplus  arising  from  those  dues, 
the  obtaining  of  an  act  for  the  improvement 
of  the  navigation  was  an  object  to  which 
the  borough  fund,  and  more  particularly 
the  fund  arising  from  the  dues,  might  be 
properly  applied,  it  being  intended  that 
the  amount  so  applied  should  be  repaid 
out  of  the  first  monies  to  be  raised  under 
the  powers  of  the  proposed  act. 

The  92nd  section  of  the  Municipal 
Corporations  Reform  Act  enacts  that  the 
borough  frmd  shall  be  applied  towards 
payment  of  the  salaries  of  the  mayor, 
recorder,  town  clerk  and  treasurer  of 
the  corporation,  the  expenses  of  preparing 
burgess  lists,  ward  lists,  and  notices,  and 


of  prosecuting,  maintaining  and  punish- 
ing offenders,  &c.,  and  in  case  it  shall  be 
more  than  sufficient  for  those  purposes 
the  surplus  shall  be  applied  under  the 
direction  of  the  council  for  the  public 
benefit  of  the  inhabitants  and  improvement 
of  the  borough. 

The  local  act  relating  to  the  tonnage 
dues,  after  mentioning  the  purposes  to 
which  those  dues  are  to  be  applied  in  the 
first  instance,  concludes  thus — "Lastly, 
after  the  performance  of  all  the  purposes 
hereinbefore  mentioned,  for  or  towards 
making  any  improvements  in  the  said  city 
of  Norwich,  and  particularly  for  widening 
the  streets  and  the  roads  and  ways  in  and 
leading  to  the  said  city  and  removing  pro- 
jecting buildings  and  other  obstructions 
therein,  and  for  removing  projecting  build- 
ings and  banks  on  the  sides  of  the  river 
running  through  the  said  city  and  other 
obstructions  to  the  navigation  thereof." 

On  the  4th  of  May  1848,  the  case  came 
before  Sir  Lancelot  Shadwell,  when,  in 
support  of  the  injunction,  the  following 
cases  were  cited : — 

The  Attorney  General  v.  the  Mayor ^  ^c. 

of  Liverpool,  1  Myl.  &  Cr.  171 ;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  51. 
The  Attorney  General  v.  the  Corpora^ 

tion  of  Lichfield,  13  Sim.  547. 

On  behalf  of  the  corporation,  their  trea- 
surer and  town  clerk,  the  following  cases 
were  relied  on : — 

The  Attorney  General  v.  the  Mayor,  ^c. 

of  Norwich,  2  Myl.  &  Cr.  406. 
Ware  v.  the  Grand  Junction  Waterworlu 

Company,  2  Russ.  &  M.  470 ;  s.  c. 

9  Law  J.  Rep.  Chanc.  169. 
Briyht  v.  North,   2  Phill.   216;  s.c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  255. 
Parker  v.  the  River  Dunn  Naviyatiom 

Company,  1  De  6.  &  Sm.  192. 
The  Attorney  Generalv^  the  Manchester 

and    Leeds    Railway    Company,    1 

Rail.  Cas.  436. 

On  that  occasion,  the  Vice  Chancellor  of 
England,  after  referring  to  the  92nd  section 
of  the  Muixic^P^^  Corporation  Act  and  to 
the  clause  ^^^  {ott\i  of  the  local  act,  said, 
he  consid^^  a  0^^^  ^^  ^^sti^  observation 
might  be  1^  le  ^^^^^'P®^^  ^  ^^  ihowQ 
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enftcUnetitSy  namely,  that  they  had  refer- 
ence to  the  state  of  the  law  as  it  existed 
when  they  were  made,  and  that  they  did 
not  authorize  the  corporation  to  apply  the 
funds  in  obtaining  powers  which  were  not 
then  vested  in  l^em,  and  could  not  be 
Tested  in  them  except  by  an  act  of  parlia- 
ment specially  passed  for  the  purpose. 

His  Honour  then,  upon  the  question  of 
costs,  declared  that  if  this  Court  had  sane* 
tioned  the  application  to  parliament,  it 
would  have  allowed  the  corporation  the 
expenses  of  the  application ;  but  if  trus* 
tees,  whether  they  are  a  public  body  or 
private  indiyiduals,  thought  proper  to  apply 
to  parliament  without  the  sanction  of  the 
Court  to  enable  them  to  carry  into  effect  a 
project  which,  however  beneficial  it  might 
be,  might  eyentually  £eu1,  the  Court  would 
not  allow  them  to  retain  their  expenses  out 
of  the  trust  fund ;  andhis  Honour  continued 
the  injunction. 

Mr^  StuariyMr.  Lee  and  Mr.  Brookshank 
now  appeared  in  support  of  an  appeal  from 
this  order,  and  contended  that  as,  by  the 
local  act,  the  corporation  had  authority  to 
levy  tonnage  dues,  and  to  apply  them  to 
certain  specified  purposes,  and  afterwards 
**  in  renyoving  projecting  banks  on  the  sides 
of  the  river  and  other  obstructions  to  the 
navigation  thereof;"  and  there  being  a 
surplus  of  the  tonnage  dues,  which  surplus 
formed  part  of  the  borough  fund,  the  pro- 
posed works,  if  sanctioned  by  parliament, 
would  be  both  legitimately  within  the 
intention  of  the  local  act  and  most  benefi- 
cial to  the  inhabitants  of  Norwich.  The 
ground  of  the  Vice  Chancellor  of  England's 
judgment  seemed  to  be  erroneous ;  for 
beating  the  tonnage  dues  on  the  same  foot- 
ing as  part  of  the  borough  fhnd,  his  Honour 
held  that  as  there  was  no  surplus  of  the 
borough  fund  so  constituted,  there  was  no 
power  in  the  corporation  to  apply  the 
money  as  they  proposed  to  do.  The  ton- 
nage dues  themselves,  except  as  to  any 
surplus  of  them,  were,  however,  no  part 
of  the  borough  fund.  Besides  the  cases 
referred  to  in  the  Court  below,  the  case  of 
The  AUomey  General  v.  Andrews  (2)  was 
observed  on  and  distinguished  from  the 

(2)  2  M.  &  Gor.  225;  s.c.  2  Hall  &  Twells,  431; 
20  Law  J.  Rep.  (h.s.)  Chanc.  467. 


present.  The  effect  of  obtaining  the  act 
would  be,  to  create  a  surplus  of  the  borough 
fund,  the  absence  of  a  surplus  of  which  at 
this  time  the  Vice  Chancellor  of  England 
made  the  ground  of  refusing  permission  to 
go  to  parliament.  It  was  not  a  wise  or 
prudent  exercise  of  the  discretion  of  the 
Court  of  Chancery  to  restrain  the  subject 
from  going  to  parliament  for  its  sanction 
to  the  performance  of  a  great  public  work, 
and  if  the  relators  were  to  succeed  in  such 
a  case,  as  well  might  any  two  out  of  ten 
thousand  rate-payers  have  prevented  the 
application  for  the  local  act  already  in  exist- 
ence. 

Mr,  Beihelli  Mr.  Walker  and  Mr.  Rogers 
were  for  the  relators,  and  in  answer  to  a 
question  from  Lord  Justice  Knight  Bruce, 
submitted  to  a  declaration  that,  without 
prejudice  to  any  question  of  costs  and 
witiiout  prejudice  to  any  question  what- 
ever, the  order  and  injunction  were  not  to 
be  considered  or  treated  as  restraining  or 
relating  to  the  expenditure  or  application 
of  the  borough  fund  or  any  part  thereof  to 
or  for  any  other  purpose  than  for  seeking 
or  applying  for  or  endeavouring  to  obtain 
the  act  of  parliament  for  the  purpose  of 
enabling  or  authorizing  the  vridening,  &c. 
of  the  river  Wensum,  and,  &c.  It  was 
also  declared  that  the  injunction  did  not 
relate  to  the  expenditure  or  application  in 
any  manner  of  the  tonnage  dues. 

Mr.  F.  S.  JVilliams  appeared  for  the 
treasurer  and  the  town  clerk,  but  did  not 
support  the  appeal. 

Lord  Justice  Knight  BRUCB.^-The  de- 
claration being  agreed  to,  that  Sir  Lancelot 
Shadweirs  order  only  prevents  the  appli- 
cation of  the  borough  fund  to  the  purpose 
of  soliciting  their  act  of  parliament ;  and 
it  being  admitted  that  that  order  does  not 
relate  to  the  tonnage  dues  or  their  expen- 
diture, the  case  is  reduced  to  one  of  costs, 
and  to  whether  the  corporation  are  justified 
in  applying  any  part  of  the  borough  fund 
in  soliciting  such  an  act  as  this  ?  What 
would  have  been  our  decision  if  there  had 
been  a  surplus  of  that  fund  we  do  not  say. 
There  is  no  surplus  of  the  borough  fund. 
We  are  of  opinion  that,  in  the  absence  of 
such  a  surplus,  the  proposed  application 
of  the  borough  fund  to  the  purpose  of 
soliciting  the  act  of  parliament,  the  subject- 
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matter  of  dispute,  would  be  substantially 
in  contravention  of  the  Municipal  Corpo- 
rations Act,  which  act  created  that  fund  and 
constituted  it  a  trust  fund.  We  think  that 
the  application  of  any  part  of  it  to  the 
proposed  purposes  would  be  a  misapplica- 
tion of  that  trust  fund ;  and,  constituted 
as  the  fund  is,  it  is  the  province  of  the 
Court  to  restrain  such  application,  and  on 
account  of  the  particular  nature  of  the 
trust  and  of  the  property,  to  do  so  at  the 
instance  of  the  Attorney  Greneral.  With 
such  a  declaration,  therefore,  as  I  have 
mentioned,  the  motion,  we  think,  ought  to 
be  refused ;  but  whether  with  or  without 
costs  we  shall  presently  determine. 

Lord  Justice  Lord  Cranworth. — ^As 
I  entirely  concur  in  the  view  of  the  nature 
and  constitution  of  this  fund  which  has 
been  expressed  by  my  learned  Brother, 
and  as  upon  these  points  the  general  result 
of  my  judgment  would  be  the  same  as  his, 
it  would  be  a  waste  of  time  were  I  to  repeat 
his  observations  in  any  language  of  my 
own.  I  may,  however,  say,  that  cases, 
as  well  before  the  Court  of  Queen's  Bench 
as  before  Lord  Cottenham,  shew  that,  under 
certahi  circumstances,  there  are  purposes, 
not  enumerated  in  the  92nd  section  of  the 
Municipal  Corporations  Act,  to  which  the 
corporation  are  entitled  to  apply  the  borough 
fund  ;  but  then  those  are  purposes  which, 
although  not  enumerated  or  expressed  in 
the  section,  are  plainly  and  of  necessity 
within  the  scope  and  spirit  of  the  act. 

The  several  counsel  for  the  corporation 
then  addressed  the  Court,  contending  that, 
although  the  motion  was  refused,  still,  as 
the  order  below  had  been,  in  effect,  varied 
by  the  declaration  now  made  by  the  Court, 
a  variation  which  could  not  have  been 
made  without  an  appeal,  the  motion  ought, 
therefore,  to  be  refused,  without  costs.  The 
Vice  Chancellor  of  England  had  treated 
the  borough  fund  and  the  tonnage  dues 
on  the  same  footing,  in  which  this  Court 
did  not  agree.  Then,  the  corporation 
might  not  be  able  to  pay  the  costs,  and  a 
distringas  might  issue,  and  the  effect  of 
the  decree  of  the  Court  would  be,  that  the 
funds  of  the  corporation  could  not  be 
applied  in  payment  of  the  costs,  leaving 
the  members  of  the  Corporation  liable. 


Lord  Justice  Knight  Bruce. — Express- 
ing my  own  individual  opinion  only,  I 
think  that  although  I  consider  the  words 
of  the  Vice  Chancellor  of  England's  judg- 
ment have  rendered  the  declaration  now 
made  necessary  to  prevent  all  future  dis- 
putes on  this  particular  matter, — ^to  shew 
that  the  question  of  the  borough  fund  was 
that  only  in  contest,— yet  the  motion  ought 
to  be  refused,  with  costs. 

Lord  Justice  Lord  Cranworth. — I 
quite  agree  with  the  decision  as  to  the  costs ; 
but  I  go  still  farther,  for  I  cannot  say  I  see 
any  reason  for  the  declaration  which  has 
been  made.  It  has  been  argued  that  the 
surplus  of  the  tonnage  dues  forms  ipso  facto 
part  of  the  borough  fund ;  but  that  is  a 
&llacy,  for  every  shilling  of  the  tonnage 
dues  is  made  applicable  to  certain  specified 
purposes,  not  as  part  of  tiie  borough  fund, 
but  as  tonnage  dues  applicable  to  pur- 
poses some  of  which  are  identical  with  the 
destination  of  the  borough  fund.  On  the 
whole,  I  agree  that  the  appeal,  having 
entirely  failed,  must  be  dismissed,  with 
costs. 


Lords  JusticxsA 

1851.  >     /n  re  KNOWLEs. 

Nov.  24.     3 

Payment  of  Money  out  of  Couri-^Ad- 
ministration,  whether  Diocesan  or  Preroga^ 
tive — Trustees  Relief  Act. 

Trustees  and  executors  of  personal  estate 
situate  wholly  in  the  diocese  of  C  sold  and 
realized  the  same.  The  will  was  proved  in 
the  diocesan  court.  One  of  the  trustees 
and  executors  died  in  the  lifetime  of  the 
other ^  and  on  the  death  of  the  other  trustee 
and  executor  letters  of  administration  to  his 
estate  were  taken  out  in  the  same  court  by 
Af  B.  and  C  One  of  the  parties  entitled 
to  a  sharCf  under  the  wiU  of  the  testator^ 
died  intestate,  possessed  of  no  other  property^ 
and  letters  of  administration  to  his  estate 
were  taken  out  by  his  next-of-kin  in  the  same 
court.  A,  B.  and  C,  paid  the  share  into 
court f  under  the  statute  10  ^  11  Vict.  c.  96. 
The  person  efilU^^  ^  ^^  share  petitioned 
for  its  patifn^  ^^  ^f  ^^^>  ^*^  l^  ""^^ 
was  <^»Vcctoj  g.Aif)P»*^*^*i<**«5'  *^*  preroga- 
tive letter^  .  ^  j^ifMS^i'^^o*  were  not  taken 
out. 


Of/^ 
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Tbis  was  a  petition  presented  in  the 
matter  of  the  statute  10  &  11  Vict.  c.  96^ 
the  "  Trustees  Relief  Act,"  and  in  the  matter 
of  the  trusts  of  the  will  of  Thomas  Knowles, 
deceased.  The  facts  were  these  :-^Thomas 
Knowles,  of  Walton-on-the-HiU,  Lanca- 
shire,  by  his  will,  dated  the  16th  of  Feb- 
ruary 1810,  after  directing  the  payment  of 
all  his  debts,  funeral  expenses,  and  charges 
of  probate,  gave,  devised  and  bequeathed 
all  his  real  and  personal  estate  and  effects 
to  William  Harvey  and  James  Harvey, 
both  of  Liverpool,  in  the  county  of  Lan- 
caster, their  heirs,  executors,  administra- 
tors and  assigns,  upon  trust  to  sell  the 
same,  and  out  of  the  produce  to  pay  cer- 
tain legacies,  and  to  divide  and  distribute 
the  residue  into  four  equal  parts,  and  put 
and  place  them  out  at  interest,  and  pay 
the  dividends,  interest  and  annual  produce 
of  one  share  to  his  son  Michael  Knowles 
for  his  life,  and  after  his  death  upon  trust 
to  divide  the  capital  among  all  his  children, 
who  being  sons  or  a  son  should  attain  the 
age  of  twenty-one  years,  or  die  under  that 
age  leaving  issue  at  their  or  his  decease, 
or  bom  in  due  time  afterwards;  or  who 
being  daughters  or  a  daughter  should  at- 
tain that  age,  or  marry,  in  equal  shares ; 
and  if  but  one  such  child,  in  trust  for 
that  one  child ;  and  if  no  child,  then  the 
share  was  to  be  divided  among  his,  the  testa- 
tor's two  other  sons  and  daughter  in  the  same 
manner.  The  trusts  of  the  other  three- 
fourths  were  in  favour  of  the  other  two 
sons  and  the  daughter,  with  similar  cross- 
trusts  over  for  the  benefit  of  the  testator's 
SODS  and  daughters  in  each  case  where 
there  should  be  no  child  who  took  a  vested 
interest. 

William  Harvey  and  James  Harvey  were 
appointed  executors.  The  testator  died 
in  April  1811,  and  his  will  was  proved  by 
both  executors  on  the  30th  of  May  follow- 
ing in  the  Consistory  Court  pf  the  Bishop 
of  Chester.  The  trustees  and  executors 
realized  the  assets,  paid  all  the  debts  and 
legacies  and  testamentary  expenses.  All 
the  four  children  of  the  testator,  three  sons 
and  one  daughter,  had  issue  living  at  their 
deaths,  and  all  but  Michael  received  their 
respective  shares  of  the  residue.  William 
Harvey  died  in  1838.  James  Harvey  died 
in  1841,  and  letters  of  administration  of 
his  goods,  chattels  and  credits  were  on  the 


8rd  of  June  in  that  year  granted  by  the 
Consistory  Court  of  the  Bishop  of  Chester 
to  Robert  Ellison  Harvey,  Thomas  Mather 
and  Thomas  Harvey. 

Michael  Knowles  had  seven  children, 
three  of  whom  died  in  his  lifetime  under 
the  age  of  twenty-one  years  and  without 
having  been  married,  the  other  four  at- 
tained the  age  of  twenty-one  years.  Mi- 
chael Knowles  died  in  September  1834. 
Thomas  Knowles,  one  of  the  four  surviving 
children  of  Michael,  left  England  during 
his  father's  lifetime,  and  never  afterwards 
returned  to  this  country,  and  he  died  in 
America  without  issue,  and  letters  of  admi- 
nistration in  August  1848  of  his  goods, 
chattels,  credits  and  effects  were  granted 
by  the  Consistory  Court  of  the  Bishop  of 
Chester  to  William  Knowles,  his  brother, 
and  one  of  his  next-of-kin. 

The  share  of  Thomas  Knowles,  the  son 
of  Michael,  one  of  the  four  children  of  the 
testator,  amounted,  after  some  deductions, 
to  378/.  3«.  Id. ;  and  that  sum  Robert 
Ellison  Harvey,  Thomas  Mather,  and  Tho- 
mas Harvey,  the  administrators  of  James 
Harvey,  the  surviving  executor  of  the 
testator's  will,  paid  into  court  on  the  10th 
of  March  1851,  under  the  provisions  of  the 
Trustees  Relief  Act,  and  the  same  was 
placed  to  an  account  particularly  desig- 
nated. 

WOliam  Knowles,  another  brother  and 
a  sister  of  Thomas  Knowles,  were  his  only 
next-of-kin.  William  Elnowles  and  the  other 
next-of-kin,  all  of  whom  resided  in  the 
county  of  Lancaster,  presented  their  peti- 
tion entitled  in  the  matter  of  the  act  and 
in  the  matter  of  the  trusts  of  the  will  of 
Thomas  Knowles,  praying  that  the  sum 
of  378/.  3«.  lei.  then  standing  in  tlie  Bank 
books  to  the  credit  of  the  Accountant 
General,  in  the  matter  of  the  act  and  of  the 
trusts  of  the  will,  might  be  paid  to  the  pe- 
titioner, William  Knowles,  as  the  adminis- 
trator and  sole  legal  personal  representa- 
tive of  the  intestate  Thomas  Knowles. 

At  the  hearing  of  the  petition,  on  the 
26th  of  July  1851,  Vice  Chancellor  Knight 
Bruce  directed  the  production  of  certain 
evidence,  and  on  the  1st  of  August  made 
the  order  as  prayed.  The  Registrar,  how- 
ever (Mr.  Colville,  jun.),  required  the  pro- 
duction of  prerogative  letters  of  adminis- 
tration to  the  estate  of  Thomas  Knowles 
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the  intestate.  This  point  was  mentioned 
to  His  Honour,  who  agreed  at  that  time 
in  the  view  of  the  Registrar,  and  ohserved 
that  if  the  practice  of  requiring  prerogative 
letters  of  administration  hefore  paying 
money  out  of  court,  was  to  he  altered,  it 
ought  to  he  done  hy  the  Lord  Chancellor, 
and  suggested  that  the  question  might 
he  mentioned  to  His  Lordship,  and  his 
opinion  taken,  or  he  put  into  his  paper 
on  some  stated  day  for  argument.  During 
the  long  vacation  of  1851  the  Vice  Chan- 
cellor Knight  Bruce  was  appointed  one  of 
the  Lords  Justices  of  Appeal.  On  the  5th 
of  November  1851  the  matter  was  men- 
tioned to  the  Lord  Chancellor,  when  his 
Lordship  said,  that  as  Lord  Justice  Knight 
Bruce  was  now  in  a  different  jurisdiction 
to  that  which  he  exercised  when  he  made 
the  order,  and  as  the  Court  of  Appeal 
exercised  the  same  jurisdiction  as  his  Lord- 
ship, he,  the  Lord  Chancellor,  considered 
that  the  question  had  better  be  considered 
and  adjudicated  on  by  the  Lords  Justices. 
Accordingly,  on  the  22nd  of  November, 
the  matter  was  brought  before  the  notice 
of  the  Court  of  Appeal,  when  the  petition 
was  directed  to  be  in  the  paper  of  the  24th 
of  the  same  month,  and  Mr.  Colville,  jun. 
to  attend  the  Court. 

Mr^  E.  F,  Smith  now  appeared  in  sup- 
port of  the  petition,  and  submitted  that  a 
prerogative  administration  was  wholly  need- 
less. It  was  to  be  observed  that  the  admi- 
nistration was  taken  out  before  the  money 
was  paid  in,  and,  in  fact,  was  taken  out 
with  a  view  to  satisfy  the  trustees  that  the 
title  was  complete ;  but  they  on  some  sug- 
gestion of  others  or  ideas  of  their  own,  con- 
sidered that  the  title  was  not  completed  by 
that  act,  and  paid  the  money  into  court. 

Mr.  Colville,  jun.  (the  Registrar),  in 
answer  to  a  question  from  the  Court,  stated, 
that  it  was  the  universal  practice  of  the  office 
to  require  the  production  of  prerogative  pro- 
bates or  prerogative  letters  of  administra- 
tion, before  money  once  in  court  could  be 
paid  out.  The  money  paid  in  was  always 
considered  as  bona  notabilia  out  of  the 
diocese  in  which  the  testator  or  intestate 
died. 

Lord  Justice  Knight  Bruce.  —  All 
things  being  as  they  are  stated  on  these 


affidavits  to  be,  this  fund  being  from  first 
to  last,  and  wholly  and  entirely  Cestrian,  if 
ever  there  was  a  case  in  which  the  rule 
requiring  prerogative  probates  and  prero- 
gative letters  of  administration  might  be 
relaxed,  that  is  the  present  case.  I  think 
that  rule,  strict  as  it  is,  and  perhaps  pro- 
perly strict,  may  be  dispensed  widi,  and 
that  this  fund  may  be  paid  out  on  these  dio- 
cesan letters  of  administration.  In  agreeing 
to  make  such  an  order,  it  must  be  most  dis- 
tinctly understood  that  it  is  made  on  the 
particular  state  of  circumstances  of  this 
case,  and  that  the  general  rule  as  to  prero- 
gative probates  and  letters  of  administra- 
tion being  requisite  remains  in  all  respects 
untouched. 

Lord  Justice  Lord  Cranworth. — I 
agree  in  that  course.  The  diocesan  letters 
of  administration  were,  in  fact,  taken  out 
before  the  money  was  paid  into  court ;  and 
I  confess  that,  in  agreeing  with  my  learned 
Brother  in  the  order  now  to  be  made,  I 
should  have  been  willing  to  make  it  even  if 
the  letters  of  administration  had  been  taken 
out  after,  instead  of  before,  the  payment 
of  the  money  into  court.  It  is,  however, 
unnecessary  now  to  decide  that ;  and  the 
order,  therefore,  will  be  that  the  fund  be 
paid  to  the  petitioner  on  the  diocesan  letters 
of  administration. 


Ld.  Cranworth,  '^ 

V.C.  (the  bund  school  r. 

1851.  C  GORBN. 

April  25.        ; 

Payment  of  Money  out  of  Court — Mo- 
tion, 

7*he  Court  wiU  not  make  an  order  for 
payment  of  money  out  of  courts  except  upon 
petition^  however  smaU  the  sum  may  be. 

In  this  case  a  small  sum,  amounting  to 
about  90{.  l^ad  been  carried  over  to  the 
separate  accoU^^  ^^  ^^  infant.  The  infant 
had  attaiix^^  kW  ^^  ^^  twenty-one ;  and 

Mr.  p  \vO'^  applied,  upon  motion, 
to  have  ^^^  n®^  '^'^^  ^^^  ^  ^^®  infant. 
It  waa  ^^  wA  ^^^^  ^^  ^^^^  ^^^^^ 
™ake   ^  ^^Wi^^  t^^^^  ^^  ^^  authority  of 
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Heatheoie  v.  Edwards  (1).  It  was  true 
that  a  similar  modon  had  been  refused  in 
another  case  of  Garratt  v.  Nibloek  (2), 
but  the  sum  in  this  case  was  very  small, 
and  the  right  of  the  infant  was  perfectly 
clear,  and  if  the  Court  could  make  the 
order  on  motion,  instead  of  petition,  it 
would  be  a  material  saving  in  so  small  a 
fond.  The  expense  of  obtaining  the  money 
oat  of  court  upon  motion  woi:dd  be  about 
7/.,  and  on  petition  as  mnch  as  13/. 

Lord  Crakworth,  Y.C.  said  it  was 
eontrary  to  the  practice  of  the  Court  to 
allow  money  to  be  paid  out  on  motion. 
The  case  of  Heatheoie  v.  Edwards  only 
shewed,  what  the  practice  was  in  the  time 
of  Lord  Eldon,  but  it  was  very  clear  that 
a  contrary  rule  had  prevailed  in  this  court 
for  a  great  many  years.  He  could  not 
therefore,  make  an  order  for  payment  of 
money  out  of  court,  except  upon  petition. 


Ld.  Cranworth,^ 

18M.  r    /n  re  COOKE. 

July  29.         J 

Baron  and  Feme — PetUUm-^Payment  of 
Money  to  Husband* 


A  sum  of  money  had  been  paid  into  court 
to  the  aecaunt  of  a  female  infant,  a  ward  of 
eonrU  The  iftfant  married^and  a  petition 
was  presented  by  her  and  her  hud^and  for 
payment  of  the  money  out  of  court  to  the 
htuband,  upon  the  authority  of  two  cases 
cited.  The  Court  disapproved  of  the  prin- 
ciple upon  which  the  previous  cases  had 
beendeeided;  but  allowed  the  petition  on  affi- 
davits  thai  it  would  be  beneficial  for  the 
huAand  to  receive  the  money. 

In  this  case  a  sum  of  money  had  been 
paid  into  court  under  the  Legacy  Duty  Act 
to  the  account  of  an  iu£u]t,  and  guardians 
had  been  appointed  upon  petition,  to  whom 
the  income  had  been  regularly  paid  for  the 
maintenance  of  the  infant.  The  infant 
married  one  year  before  she  came  of  age, 
with  the  consent  of  her  guardians,  but 


without  any  application  having  been  made 
to  the  Court  for  its  sanction  to  the  mar- 
riage. 

A  petitioR  was  now  presented  by  the 
husband  and  wife  for  payment  of  the  fund 
out  of  court  to  the  husband,  with  the  con- 
sent of  the  wife. 

Lord  Cran worth,  V.C.  said  as  the 
young  lady  was  a  ward  of  court,  the  con- 
sent of  the  Court  ought  to  have  been  ob- 
tained to  her  marriage,  and  under  these 
circumstances  he  thought  the  money  ought 
to  be  settled  upon  the  wife. 

Mr,  YounyCf  in  support  of  the  petition, 
cited  Leeds  v.  Bamardiston  (1)  and  Bennett 
V.  Biddies  (2),  in  which  similar  orders  had 
been  made,  and  also  read  affidavits  by  the 
husband  and  the  guardians,  shewing  that 
it  was  desirable  that  the  money  should  be 
paid  to  the  husband.  The  amount  of  the 
fimd  was  227/. 

Lord  Cranwortb,  V.C.  said  he  could 
not  approve  of  the  principle  upon  which 
the  two  cases  of  Leeds  v.  Bamardiston  and 
Bennett  v.  Biddies  had  been  decided.  He 
could  only  suppose  that  they  went  upon 
some  &cts  not  stated  in  the  reports.^  He 
thought,  however,  upon  looking  at  the 
affidavits  filed  in  this  case  it  would  be 
beneficial  that  the  husband  should  receive 
the  fund. 

The  order  was  made  accordingly. 


Kindersley 
Nov 


:.EY,  V.C.I 
.17.        J 


WINTHROP   V, 
TON. 


ELDER- 


Outlawry^^Plea-'^Court  of  Bankruptcy, 

Upon  a  plea  of  outlawry,  it  was  held  that 
an  order  of  the  Court  of  Bankruptcy  direct- 
ing the  plaintiff  to  prepare  and  file  his  ac- 
counts by  a  certain  day,  and  the  certificate 
and  proclamation  of  the  Court,  tluU  he  had 
faUed  to  surrender  himself  on  that  day,  did 
not  amount  to  a  formal  judgment  of  out- 
lawry such  as  would  support  the  plea, — 
Plea  overruled. 


(1)  Jac  504. 

(2)  6  B€av.  143. 

Niw  Skrrs,  XXL— Ghaho. 


(1)  4  Sim.  53S. 

(2)  10  Jurist,  5S4. 

U 
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This  was  a  bill  filed  by  the  plaintiff 
against  his  solicitor  for  an  injunction  to 
restrain  the  defendant  from  continuing  an 
action  at  law,  commenced  against  him  for 
an  alleged  balance  of  an  account.  The 
defendant  put  in  a  plea  of  outlawry  to  the 
bill,  alleging  that  on  the  29th  of  June 
1848,  the  plaintiff  was  outlawed  by  the 
Court  of  Bankruptcy  in  London,  as  by 
the  said  outlawry,  on  proceedings  in  the 
said  Court  of  Bankruptcy  fil^  as  of 
record  or  the  office  copy  thereof,  would 
appear,  and  which  said  outlawry  still  re- 
mained in  full  force  and  unreversed;  and 
the  defendant,  therefore,  submitted  that  he 
was  not  bound  to  answer  the  plaintiff's 
bill. 

The  evidence  as  to  the  outlawry  was, 
that  by  an  order  made  on  the  13th  of  June 
1848,  by  the  Commissioner  of  Bankrupts 
under  the  act  of  the  7  &  8  Vict.  c.  111. 
entitled  'An  act  for  facilitating  the 
winding-up  the  affairs  of  joint- stock 
companies  unable  to  meet  their  pecu- 
niary engagements,'  tbe  plaintiff  and 
anodier  gentleman,  who  were  two  of 
the  directors  of  a  company  called  "  The 
Merchant  Traders'  Ship  Loan  and  Insur- 
ance Association,"  were  ordered  to  pre- 
pare the  balance  sheets  and  accounts  of 
such  association,  and  to  file  the  same  in 
the  said  court,  and  deliver  a  copy  thereof 
to  the  official  assignee  ten  days  at  least 
before  the  29th  of  June,  or  such  other  day 
as  the  Court  should  appoint  for  the  last 
examination  of  the  fiat  against  the  above 
association.  It  further  appeared  that,  on 
the  29th  of  June,  a  proclamation  was  issued 
by  the  Court  of  Bankruptcy,  declaring  that 
the  plaintiff  and  the  other  gentleman  in- 
cluded in  the  above  order  of  the  13th  of 
June  did  not  surrender  themselves  on  the 
day  appointed  for  that  purpose.  An  order 
for  winding  up  the  affiurs  of  the  above 
company  haid  since  been  made  by  the  Court 
of  Chancery,  and  the  proceedings  under 
the  fiat  in  bankruptcy  had,  in  pursuance 
of  the  provisions  of  the  Winding-up  Act 
of  1848,  been  transferred  from  the  Court  of 
Bankruptcy  to  the  Master  in  Cbancery 
who  was  charged  with  the  winding-up 
order. 

Mr,  W.  Cooper  appeared  in  support  of 
the  plea,  and  contended  that  the  order  of 
the   Court  of  Bankruptcy  directing  the 


plaintiff  to  file  his  balance  sheets  and  ac- 
counts and  the  proclamation,  in  conse- 
quence of  his  failing  to  surrender  upon  the 
day  appointed  by  the  Court,  were  equiva- 
lent to  a  judgment  of  outlawry  at  law. 
The  Court  of  Bankruptcy  had  power  under 
the  5  &  6  Vict.  c.  122.  and  the  Bankrupt 
Law  Consolidation  Act  of  1849,  to  declare 
a  bankrupt  who  did  not  surrender  a  felon, 
and  he  was  liable  to  be  punished  as  such. 
Mr,  BetheU  and  Mr,  Glasse  appeared  for 
the  bill,  and  contended  that  the  above 
proceedings  of  the  Court  of  Bankruptcy 
did  not  constitute  an  outlawry  such  as 
would  support  the  plea. 

KiNDERSLET,  V.C.—- The  grounds  upon 
which  this  plea  has  been  put  in  are,  that 
the  plaintiff  has  been  outlawed  by  the 
Court  of  Bankruptcy  for  not  surrendering, 
as  appears  by  the  order  and  proclamation 
of  the  Court  of  Bankruptcy.  The  question 
is,  whether  the  matters  stated  in  the  plea 
do  constitute  an  outlawry  or  state  of  &ct8 
from  which  an  outlawry  can  be  inferred. 
I  cannot  understand  that  there  can  be  any 
outlawry  whicb  is  not  a  formal  judgment 
of  outlawry ;  and  it  does  not  appear  to  me 
that  what  is  here  stated  amounts  to  a 
judgment  of  outlawry.  There  is  nothing 
more  than  an  order  for  the  plaintiff  to  pass 
his  accounts  on  a  certain  day,  and  then 
there  is  a  certificate  that  the  plaintiff  did 
not  surrender  himself  in  pursuance  of  sucb 
order,  and  to  that  certificate  the  words 
"  proclaimed,  H.  Stacey,"  are  added.  I 
cannot  think  that  this  is  equivalent  to  the 
formal  proclamations  consequent  upon  a 
judgment  of  outlawry ;  the  plea  must, 
therefore,  be  overruled,  with  costs. 


Turner,  V.C. 

1851. 

July  26,  28,  29 ; 

Dec.  2. 


RUSSELL  V.  JACKSON. 


Solicitor  and  Client — Privileged  Cornmu^ 
nications — Deposiiions^  Suppression  of, 

^^^  rule  whi^^  protects  from  disclosure 
confidential  comf^^*^^^^^^^'^  between  solicitor 
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propeHjf  to  defend^  or  prosecute  his  rights  and 
interests.  Therefore^  the  rule  is  inappUeable 
ra  eases  of  testamentary  dispositions^  and  as 
between  parties  claiming  under  the  testator ; 
and  where  a  question  is  raised^  whether  the 
executors  are  or  are  not  trusted  for  the  next' 
of-kin^  the  evidence  of  the  solieUor  who  pre* 
pared  the  will  as  to  what  passed  between 
himself  and  the  testator,  or  his  agent  on  the 
subject  of  the  will,  is  admissible,  on  behalf  of 
the  nexi'-of'ktn,  and  will  not  be  suppressed 
on  the  application  of  the  executors  on  the 
ground  ofpriuilege  ;  but  all  oomwmnications 
bettseen  the  executors  and  the  $ame  solicp' 
tor,  acting  as  their  solicitor,  on  the  subject 
of  the  will  of  the  testator  and  after  his  deaths 
are  privileged. 

Evidence  otherwise  admissible  will  not  be 
refected  on  the  ground  that  it  mag  disclose 
an  illegal  purpose, 

Semble— 7%e  existence  of  an  iUegal  pur-- 
pose  wnU,  as  in  a  case  of  fraud,  prevent  the 
privilege  attaching ;  because  it  is  as  Utile  the 
part  or  duty  of  a  solicitor  to  advise  his  client 
how  to  evade  the  law,  as  it  is  to  contrive 
a  fraud. 

This  was  a  motion  by  the  defendants, 
William  Jackson  and  Thomas  Acton  Jack- 
son, the  executors  of  J.  Russell  the  tes- 
tator in  the  cause,  to  suppress  the  deposi- 
tions of  the  solicitor  of  the  executors, 
and  formerly  of  the  testator.  The  bill  was 
^led  by  one  of  the  testator's  next-of-kin, 
and  stated  that  the  testator,  by  his  will, 
of  the  8th  of  July  1850,  gave  the  residue 
of  his  property  to  the  defendants,  the  exe- 
cutors, as  a  testimony  of  his  regard  and 
esteem  for  them,  and  as  a  compensation 
for  the  trouble  they  would  have  in  the 
execution  of  his  wiIL  The  bill  alleged 
that  the  residue  was  given  to  the  exe- 
cators  upon  a  secret  trust  to  found  a 
socialist  school  at  Birmingham,  and  upon 
an  understanding  that  the  executors  would 
carry  such  trust  into  execution.  The  soli- 
citor of  the  testator,  who  prepared  the 
wOl,  and  continued  to  act  as  the  solicitor 
of  the  executors,  was  examined  as  a  wit- 
ness under  a  commission  issued  in  the 
cause,  and  in  answer  to  the  13th  interroga- 
tory under  that  commission  deposed  that 
the  testator  had  given  the  residue  of  his  pro- 
perty to  the  executors  upon  a  secret  trust ; 
but  the  witness  demurred  to  that  part  of 


the  interrogatory  which  inquired  into  the 
nature  of  the  trust,  and  also  to  other  parts 
of  the  interrogatories  relating  to  the  in- 
structions from  which  he  had  prepared  the 
will,  and  to  communications  on  the  subject 
between  himself  and  the  testator,  and  sub- 
sequently between  himself  and  the  exe- 
cutors. The  ground  of  the  demurrer  was, 
that  the  witness  had  acted  in  the  matter 
as  solicitor  for  the  testator  and  the  execu- 
tors. The  demurrer  was  set  down  for 
argument,  and  overruled  in  the  absence 
of  counsel  to  support  it.  A  second  com- 
mission was  then  issued,  under  which  the 
witness  was  again  examined,  and  he  then 
stated  to  the  effect  that  the  general  purport 
and  effect  of  the  instructions  received  by 
him  from  the  testator  for  the  preparation 
of  his  will  were  declaratory  of  his  intention 
to  leave  his  property  for  the  purpose  of 
establishing  a  school  at  Birmingham  for 
the  education  of  children  in  the  doctrines 
of  socialism,  so  £bx  as  the  witness  recol- 
lected, according  to  the  principles  of  Robert 
Owen ;  that  die  instructions  contained 
a  scheme  upon  which  the  testator  intended 
the  proposed  school  to  be  conducted  ;  that 
on  receiving  the  instructions  (which  as 
appeared  from  his  examination  under  the 
first  commissicm  were  brought  to  him  by 
the  defendant  W.  Jackson)  the  witness  in- 
timated a  doubt  whether  the  law  would 
permit  such  disposition  of  the  testator's 
property  as  contemplated  by  the  scheme ; 
that,  on  subsequently  seeing  the  testator  in 
the  presence  of  the  defendants,  W.  Jack- 
son and  T.  A.  Jackson,  the  witness  referred 
to  the  written  instructions  of  the  testator, 
and  repeated  his  doubts  of  the  legality  of 
the  intended  disposition  of  the  testator's 
property  ;  that  the  testator  then  stated  that 
having  confidence  in  the  two  defendants,  he 
would  leave  his  property  to  them  absolutely, 
being  satisfied  that  they  would  carry  out 
his  intention  ;  that  the  defendant,  W.  Jack- 
son, assented  to  this,  and  the  defendant, 
T.  A.  Jackson,  did  not  dissent  from  it ; 
that  in  preparing  the  draft  the  witness 
inserted  powers  of  sale  in  the  will  which 
would  not  have  been  necessary,  but  for  the 
purpose  agreed  upon  between  the  testator 
and  the  two  defendants,  the  executors; 
that  at  the  time  the  witness  delivered  the 
original  instructions  and  the  will  to  the 
defendant,  W.  Jackson,  the  witness  told  the 
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latter  tbathe  would  require  the  instructions 
to  enable  him  (the  defendant)  to  carry  out 
the  testator's  intentions. 

The  present  motion  was  for  the  suppres- 
sion of  the  above  depositions. 

Mr,  Roll  and  Mr.  White,  for  the  exe- 
cutors, in  support  of  the  motion. 

Mr.  Malins  and  Mr.  Speed,  for  the 
plaintiiOf;  and— - 

The  SoUcUor  General,  Mr.  Walker  and 
Mr.  W.  M.  James,  for  the  several  next-of- 
kin  of  the  testator,  opposed  the  motion. 

On  behalf  of  the  trustees,  and  in  support 
of  the  motion,  it  was  aigued,  first,  that 
the  above  communications  between  the 
testator  and  his  solicitor  were  privileged 
and  ought  not  to  be  disclosed;  that  this 
privilege  never  ceased — Wilson  v.  Rastall 
(1)  ;  that  it  extended  to  every  purpose — 
Cromaek  v.  Heathcoie  (2),  Doe  d.  SheUard 
V.  Harris  (3),  Herring  v.  Clobery  (4) ; 
and  survived  after  the  death  of  the  client 
for  the  benefit  of  those  claiming  under  him 
— Earl  Cholmondeley  v.  Lord  Clinton  (5), 
Chant  V.  Brown  (6).  Secondly,  that  the 
trustees  were  not  bound  to  disclose  the 
trusts — Wheatleyv.  Williams  (7),  Twrquand 
V.  Knight  (8) ;  and  that  if  there  had  been 
any  fraud  or  attempt  to  evade  the  law,  the 
facts  must  be  proved  aliunde. 

Upon  the  general  question  of  privileged 
communications  between  client  and  soli- 
citor the  following  authorities  were  cited — 
Cholmondeley  v.  Clinton,  (supra). 
Beer  v.  Ward,  Jac.  77. 
Greenough  v.  GasheU,  1  Myl.  &  K.  98. 
Flight  V.  Robinson,  8  Beav.  22 ;  s.  c. 
13  Law  J.  Rep.  (n.s.)  Chanc.  425. 

For  the  plaintiff,  and  some  of  the  defen- 
dants (the  testator's  next-of-kin),  and  in 
opposition  to  the  motion,  it  was  contended 

(1)  4  Term  Rep.  758. 

(2)  2  Brod.  &  B.  4. 

(3)  5  Car.  &  P.  592. 

(4)  1  Ph.  91 ;  8.C.  11  Law  J.  Rep.  (n.b.)  Chanc. 
149. 

(5)  19  Ves.  261. 

(6)  7  Hare,  79. 

(7)  1  Mee.  &  W.  6^Z ;  8.c.  5  Law  J.  Rep.  (m.8.) 
Exch.  287. 

(8)  2  Mce.  &  W.  102;  s.c.  6  Law  J.  Rep.  (n.s.) 
Exch.  4. 


that  the  doctrine  of  privilege  did  not  apply, 
because  it  was  not  part  of  a  solicitor's  duty 
to  contrive  an  evasion  of  the  law,  or  a  fraud 
^^Follett  V.  Jefferges  (9) ;  that  the  deposi- 
tions related  to  matters  of  fact,  and  not  to 
confidential  communications  between  soli- 
citor and  client  for  the  purpose  of  obtaining 
legal  adYice— Walker  v.  WHdman  (10)» 
BramweU  v.  Zifciu(ll)  and  Deaborwgh  y. 
RawUns(\2)\  and  that  if  the  piivil^^  ex- 
isted, it  would  prevail  for  the  benefit  of  all 
claiming  under  or  adversely  to  the  testator^ 
not  merely  in  &your  of  the  executors  and 
trustees  to  the  exclusion  of  the  next-of-kin» 
and  therefore  in  suits  for  establishing  wills 
or  rectifying  settlements,  the  solicitor  might 
be  examined  by  the  heir-at-law,  or  parties 
claiming  under  the  8ettlement-~7%e  Duke 
of  Bedford  v.  the  Marquis  ofAhercom  (13). 

Dec.  2. — Turner,  V.C. — This  was  a 
motion  on  behalf  of  Ibe  trustees  of  the  will 
of  J.  Russell,  the  testator  in  the  cause,  to 
suppress  the  depositions  of  the  witness^ 
under  the  following  circumstances.— [His 
Honour  detailed  the  facts  to  the  effect  above 
stated.] — ^The  questionis,  whether  the  state- 
ments thus  made  by  the  witness,  or  any  of 
them,ought  to  be  received  in  evidence  against 
the  defendants,  the  Jacksons.  The  question 
must  be  considered  separately  with  respect 
to  the  communications  had  in  the  lifetime 
of  the  testator,  and  to  those  had  after  his 
decease ;  but  I  do  not  think,  with  refer- 
ence to  the  communications  had  in  the  tes- 
tator's lifetime,  that  any  distinction  can 
properly  be  made  between  those  had  with 
the  testator,  and  those  had  with  the  defen- 
dant, W.  Jackson  ;  for  I  think  the  latter, 
in  the  communications  had  with  the  soli- 
citor, must  be  considered  to  have  acted  as 
the  agent  of  the  testator,  and  to  have  been 
the  channel  of  communication  between  him 
and  the  witness,  and  that  the  protection 
which  the  law  throws  around  communica- 
tions of  this  nature  extends  to  those  had 
through  the  medium  of  an  agent,  as  far  as 

(9)  1  Sim.  (N.B.)  1 ;  s.  c.  20  Law  J.  Rep.  (n.s.) 
Chanc.  %b. 

(10)  6  Mad.  47. 

(1 1)  2  B.  &  C.  745 ;  b.c.  2  Law  J.  Rep.  K.B.  161 ; 
4  DowL  &  R.  867. 

(12)  8  Myl.&Cr.61Si  «•«.  7  LawJ.Rep.(N.8.) 
Chanc  171. 

(13)  1  ^Yl  A,r(.3l2i  s.c.5LawJ.  Rep.(N.8.) 
Chano.  230, 
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it  would  extend  to  those  had  with  a  prin- 
cipal. 

As  to  the  conununications  had  with  the 
solicitor  in  the  lifetime  of  the  testator,  I 
think  the  evidence  ought  to  he  admitted. 
It  is  evident  that  the  role  which  protects 
from  disclosure  confidential  communica- 
tions between  solicitor  and  client,  does  not 
rest  simply  upon  the  confidence  reposed 
hy  the  ^ent  in  the  solidtor,  for  such  rule 
does  not  exist  in  other  cases,  in  which  at 
least  an  equal  confidence  is  reposed — in 
those  cases,  for  instance,  of  a  medical 
adviser  and  his  patient,  and  a  clergyman 
and  a  prisoner.  The  rule  seems  to  rest, 
not  on  confidence,  but  upon  the  necessity 
there  is  for  carrying  out  the  rule.  Lord 
Brougham,  in  Greenough  v.  GatkeU  (supra), 
has  given  the  true  foundation  of  the  rule. 
His  Lordship,  in  his  judgment  in  that  case 
is  reported  to  have  said,  "  The  foundation 
of  tfajs  rule  is  not  difficult  to  discover.  It 
Is  not  (as  has  sometimes  been  said)  on 
account  of  any  particular  importance  which 
the  law  attributes  to  the  business  of  legal 
profiessors,  or  any  particular  disposition  to 
afford  them  protection,  though  certainly 
it  may  not  be  very  easy  to  discover  why 
a  Hke  privilege  has  been  refused  to  others, 
and  especially  to  medical  advisers.  But  it  is 
out  of  regard  to  the  interests  of  justice,  which 
cannot  be  upholden,  and  to  the  administra- 
tion of  justice,  which  cannot  go  on  without 
the  aid  of  men  skilled  in  jurisprudence,  in 
the  practice  of  the  courts,  and  in  those  mat- 
ters affectmg  rights  and  obligations  which 
form  the  sul^ect  of  all  judicial  proceedings. 
If  the  privilege  did  not  exist  at  all,  every 
one  would  be  thrown  upon  his  own  legal  re- 
sources ;  deprived  of  eSl  professional  assist- 
ance, a  man  would  not  venture  to  consult 
any  skilful  person,  or  would  only  dare  to 
tell  his  counsellor  half  his  case"  (14). 

This,  then,  being  the  foundation  of  the 
rule,  the  Court,  when  called  upon  to  apply 
it,  must  have  regard  to  the  foundation  on 
which  it  rests,  and  must  not  extend  it  to 
cases  which  do  not  fall  within  the  mischief 
it  was  designed  to  meet.  When  the  rights 
and  interests  of  clients,  or  those  claiming 
under  them,  come  into  collision  with  the 
lights  and  interests  of  third  parties,  there 

(14)  IMyL&K.  103. 


is  not  any  difficulty  in  applying  the  rule. 
If  it  were  not  applied  in  those  cases,  the 
client  could  never  safely  state  to  his  solici- 
tor the  true  position  of  his  case,  but  would 
be  driven  to  speculate  as  to  what  it  would 
be  his  interest  to  conceal  or  divulge.  The 
prosecution  or  defence  of  his  rights  would 
not  be  adapted  to  the  circumstances  as 
they  really  existed,  and  courts  of  justice 
would  be  embarrassed  by  imperfect  infor- 
mation arising  from  imperfect  communica- 
tions. But  when  we  pass  from  cases  of 
conflict  between  the  rights  of  a  client  and 
parties  claiming  under  him,  and  those  of 
third  persons,  to  cases  of  testamentary 
disposition,  do  the  same  reasons  apply? 
The  disclosure  in  such  cases  can  affect  no 
right  or  interest  of  t£e  client,  and  the  appre- 
hension of  it  can  present  no  impediment 
to  a  full  statement  of  his  case  to  his  soli- 
citor (unless  he  were  contemplating  an 
illegal  disposition,  a  case  to  wUch  I  shall 
presently  refer),  and  the  disclosures  when 
made  would  expose  the  Court  to  no  greater 
difficulty  than  it  has  in  all  cases  where  the 
views  and  intentions  of  persons,  or  the 
objects  for  which  the  disposition  is  made, 
are  unknown.  In  the  case,  therefore,  of  a 
testamentary  disposition,  the  very  founda- 
tion of  the  rule  seems  to  be  wanting,  and, 
in  the  absence  of  any  illegal  purpose  being 
entertained  by  the  testator,  there  does  not 
appear  to  be  any  ground  for  applying  the 
rule  to  such  a  case. 

Can  it  be  said,  then,  that  the  commu- 
nication is  to  be  protected,  because  it 
may  lead  to  the  disclosure  of  an  illegal 
purpose  ?  I  think  not,  and  that  evi- 
dence otherwise  admissible  cannot  be  re- 
jected on  such  a  ground.  On  the  con- 
trary, I  am  very  much  disposed  to  think 
that  the  existence  of  an  illegal  purpose 
would  prevent  any  privilege  attaching  to 
the  communications.  When  a  solicitor  is 
a  party  to  a  fraud,  there  is  no  privilege 
attaching  to  communications  between  the 
client  and  him  upon  the  subject  of  the 
firaud,  because  to  contrive  fraud  is  no  part 
of  a  solicitor's  duty ;  and  I  think  it  can  as 
little  be  said  that  it  is  part  of  a  solicitor's 
duty  to  advise  his  client  as  to  the  means 
of  evading  the  law. 

Another  view  of  the  case  is,  that  the 
protection  which  the  rule  gives  is  the  pro- 
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tection  of  the  client ;  and  it  cannot  be  said 
to  be  for  the  protection  of  the  client  that 
evidence  should  be  rejected,  the  effect  of 
ivhich  would  be  to  prove  a  trust  created 
by  him,  and  to  destroy  a  claim  to  take 
beneficially  by  the  parties  accepting  the 
trust. 

One  argument  for  the  defendants  (the 
executors)  was,  that  the  privilege  did  not 
terminate  with  the  death  of  the  client,  that 
it  belonged  to  a  purchaser  from  the  client, 
and  that  this  must  equally  apply  to  the 
case  of  a  volunteer  under  him ;  in  fact,  tliat 
the  privilege  followed  the  legal  interest, 
and  vested  in  the  executors  claiming  under 
the  will,  and  not  in  the  next-of-kin  claim- 
ing adversely  to  it.  ^  That  the  privilege 
does  not  in  all  cases  terminate  with  the 
death  of  the  party  I  entertain  no  doubt, 
and  that  it  belongs  to  parties  claiming 
under  the  client  as  aforesaid  and  those 
claiming  adversely  to  him  I  entertain  as  little 
doubt,  but  it  does  not  therefore  follow  that 
it  belongs  to  the  executors  of  the  party  as 
against  his  next-of-kin  in  such  a  case  as  the 
present.  In  the  one  case  where  the  ques- 
tion is,  whether  the  property  belongs  to 
the  client  or  his  estate,  indeed,  the  rule 
may  well  apply  for  the  protection  of  the 
client's  interest;  but  in  the  other  case 
where  the  question  is,  to  which  of  two  par- 
ties claiming  under  the  client  the  property 
in  question  belongs,  it  seems  to  me  arbi- 
trary to  hold  that  the  privilege  belongs  to 
one  rather  than  to  the  other.  The  privi- 
lege being  one  which  follows  the  legal 
interest,  it  must  be  subject  to  the  same 
incidents  to  which  the  legal  interest  is 
subject,  and  if  the  legal  interest  is  subject 
to  a  trust  the  privilege  must  be  subject  to 
it  also ;  and  in  that  view  of  the  case,  to  per- 
mit the  defendants  (the  executors)  to  avail 
themselves  of  the  privilege  would  be  to 
permit  them  by  the  use  of  the  privilege 
to  exclude  the  question,  whether  they  are 
trustees  of  it  or  not. 

These  are  the  views  I  entertain  of  the 
question  without  reference  to  the  audiorities. 
Those  which  were  cited  on  the  part  of  the  de- 
fendants (the  executors)  do  not  appear  to  me 
to  affect  the  question.  Gtenend  remarks 
found  in  the  books  must,  of  course,  be 
understood  with  reference  to  the  cases  in 
which  they  are  found,  and  none  of  the  cases 


at  all  approach  the  present,  and  were  all 
cases  arising  between  the  clients  or  parties 
claiming  under  them  and  adverse  claimants. 
There  are,  however,  cases  which  I  think 
approach  more  nearly  to  the  present  case, 
and  in  which  the  Court  received  and  acted 
upon  such  evidence  as  that  objected  to  with- 
out hesitation.  Thus,  in  The  Duke  ofBed* 
ford  V.  the  Marquis  ofAhercom  (supra),  the 
Court  received  and  relied  upon  the  evidence 
of  the  solicitor  as  to  the  intention  of  the 
parties  to  marriage  articles,  and  directed 
a  settlement  differing  from  the  articles, 
mainly  on  the  faith  of  such  evidence ;  and 
in  Nourse  v.  Finch  {15)^  where  the  question 
was,  whether  the  executors  were  trustees 
for  the  next-of-kin  of  undisposed-of  resi- 
due, the  evidence  of  the  solicitor  who  had 
prepared  the  will  as  to  what  had  passed 
between  him  and  the  testator  was  received 
and  minutely  commented  upon  in  the  judg- 
ment. Those  cases,  and  particularly  the 
latter,  have  a  strong  bearing  on  the  present; 
and  on  the  authority  of  them,  or  of  the 
principal  of  them,  my  opinion  is,  that  the 
evidence  of  communications  which  took 
place  in  the  testator's  lifetime  must  be  re- 
ceived. 

With  respect  to  the  evidence  as  to  the 
communication  which  passed  between  the 
solicitor  and  William  Jackson  upon  the  oc- 
casion when  the  instructions  were  deliver- 
ed to  him  after  the  death  of  the  testator, 
I  think  the  case  stands  upon  a  different 
footing.  That  was  clearly  a  communi- 
cation between  solicitor  and  client  in  the 
course  of  professional  business,  and  all 
principle  and  all  authority  are  against  the 
reception  of  the  evidence  in  respect  of  it. 
The  depositions  to  this  extent  ought  to  be 
suppressed. 

I  grant  the  motion  so  far  as  it  relates  to 
the  conununications  between  the  witness 
and  the  defendant  W.  Jackson  after  the 
death  of  the  testator ;  but  refuse  it  so  far 
as  it  respects  the  communications  had  in 
the  lifetime  of  the  testator.  The  question 
is  one  of  great  importance.  I  give  no 
costs. 

Order  accordingly.     Coste  of  the 
motion  to  be  coste  in  the  casse. 


(15) 


\  Vca.  jun.  344. 
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KiNDERSLEY 

Nov 


LEY,  V.C.7      In 
.  12.         3 


re    8P00NER  8 
TRUST. 


Power— Appointment'-^Wills  Act^^Re^ 
ndvary  Legatee, 

A  Ugtairixy  having  a  general  power  of 
appointmenij  upon  her  death,  over  a  sum  of 
2,0001. »  after  referring  to  the  power,  directed 
and  appointed  ^kat  the  said  sum  should,  after 
her  death,  be  paid  to  her  four  daughters  and 
her  two  sons,  John  and  Joseph;  and  the 
testatrix  appointed  her  son  Joseph  her  exe- 
cutor, and  constittUed  him  her  residuarg 
legatee.  Before  the  death  of  the  testatrix, 
her  son  John  died,  whereby  his  sixth  share 
lapsed : — Held,  that  such  sixth  share  passed 
bg  the  residuarg  clause  in  the  wiU  to  Joseph, 
under  the  provisions  of  the  WiUs  Act. 

This  petition  stated  that  Thomas  Spooner, 
deceased,  by  his  will,  dated  the  4th  of  March 
1833,  amongst  other  bequests,  directed  his 
execQtoiB  to  invest  2,000/.  in  Bank  3/.  per 
cent,  annuities,  and  to  pay  the  dividends 
thereof  to  Mrs.  Ann  Dnncan,  a  widow,  for 
her  life,  and  after  her  decease  to  transfer 
the  annuities  nnto  such  person  or  persons 
or  in  such  shares  or  proportions  as  Ann 
Dnncan  should,  by  her  will  or  any  codicil 
thereto,  to  be  respectively  signed  in  the 
presence  of  at  least  one  witness,  direct  and 
appoint ;  and  the  testator  appointed  four 
persons  executors  of  his  will,  and  he  de- 
elaxed  that  at  present  he  left  Uie  residue  of 
his  personal  estate  undisposed  of.  The  tes- 
tator died  in  March  1839,  without  having 
revoked  or  altered  his  will,  leaving  Mary 
Spooner,  his  widow,  Jane  Turner,  Hannah 
Middleton  and  Ann  Duncan  his  next-of-kin. 
After  the  death  of  the  testator,  his  executors 
invested  the  sum  of  2,0001.,  part  of  his 
personal  estate,  in  the  purchase  of  2,209/* 
\Ss,  \\d.  Zl.  per  cent,  consols,  in  their 
names,  and  paid  the  dividends  thereof  to 
Ann  Duncan  during  her  life. 

Ann  Dnncan,  by  her  will,  dated  the 
13th  of  August  1841,  after  referring  to 
the  power  in  that  behalf  given  to  her  by 
the  will  of  Thomas  Spooner  deceased, 
directed  and  appointed  that  the  sum  of 
2,000/.,  in  which  she  had  a  life  interest 
under  such  will,  and  the  said  Bank  an- 
nuities   on  which    the    same    might    be 


invested,  should,  after  her  decease,  be  paid 
and  transferred  to  her  daughters,  the  peti- 
tioner, Isabella  Mounts,  widow,  Mary  Ann 
Duncan,  Rachel  Duncan  and  Dora  Duncan, 
spinster,  and  her  son,  John  Duncan,  and 
her  son,  the  petitioner,  the  Rev.  Joseph 
Duncan,  share  and  share  alike,  reserving, 
nevertheless,  out  of  the  said  bequests,  the 
sum  of  300/.  to  make  provision  to  produce 
an  annuity  of  30/.,  to  be  paid  by  her 
executors  unto  her  son  James  Duncan. 
And  as  to  any  ftirther  or  other  sum  of 
money  or  other  property  to  which  she 
then  was  or  might  thereafter  become 
entitled  under  the  will  of  the  said  Thomas 
Spooner,  the  said  testatrix  left  the  same  to 
be  divided  amongst  such  of  her  children  as 
might  be  then  living,  share  and  share  alike. 
And  the  said  testatrix  appointed  her  said 
son,  the  Rev.  Joseph  Duncan,  and  John 
Woolsey,  Esq.  executors  of  her  said  will, 
and  she  constituted  her  son,  the  Rev.  Joseph 
Duncan,  her  residuary  legatee. 

Ann  Duncan  died  in  August  1850,  and 
at  that  time  her  estate  was  entitled  to  a 
proportionate  part  of  the  dividends  which 
became  due  at  the  half-yearly  day  of 
payment  next  after  her  death.  The  exe- 
cutors of  Thomas  Spooner  paid  to  the 
petitioner,  Joseph  Duncan,  as  the  exe- 
cutor of  Ann  Duncan,  the  sum  of  9/.  \s. 
\Qd.  as  the  proportionate  part  of  such 
dividends  from  the  last  day  of  payment 
up  to  the  day  of  her  decease,  and  the 
sum  of  23/.  \s.  9d.,  the  balance  of  the 
said  dividends,  amounting  to  32/.  3^.  7d,, 
remained  in  their  hands.  John  Duncan, 
one  of  the  sons  of  the  testatrix  Ann 
Duncan,  died  without  issue  in  her  lifetime, 
and  thereby  the  sixth  share  of  the  said 
sum  of  2,209/.  1 5s.  lid.  lapsed,  and  fell 
into  the  residue  bequeathed  to  the  pe- 
titioner Joseph  Duncan ;  that  the  executors 
of  Thomas  Spooner  then  paid  into  court, 
under  the  act  for  the  relief  of  trustees,  the 
said  sums  of  23/.  1^.  9d.  and  2,209/.  1 5s. 
lid.  The  petitioners,  who  were  the  sur- 
viving children  of  Ann  Duncan,  prayed 
that  the  residue  of  the  said  two  sums,  so 
paid  into  court,  after  setting  apart  the  sum 
of  300/.  for  the  purchase  of  the  annuity 
given  by  Ann  Duncan  to  her  son  James 
Duncan,  and  afterpayment  of  costs,  should 
be  paid  over  to  the  petitioners  in  equal 
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sixth  parts,  and  that  the  sixth  part  given 
to  John  Duncan,  deceased,  might  be  paid 
to  Joseph  Duncan,  the  residuary  legatee. 

The  question  raised  upon  this  petition 
was,  whether  the  sixth  part  of  the  fund 
given  by  Ann  Duncan  to  her  son  John 
Dimcan,  and  which  lapsed  by  his  death 
during  her  lifetime,  was  payable  to  the 
persons  entitled  to  the  residuary  personal 
estate  of  the  testator,  Mr.  Spooner,  as 
having  been  unappointed  by  Ann  Duncan, 
or  whether  it  went  to  Joseph  Duncan,  who 
was  the  residuary  legatee  under  the  will  of 
Ann  Duncan. 

Mr,  Lewin  appeared  for  the  petitioners, 
and  contended  that  the  share  appointed  to 
John  Duncan,  by  the  will  passed  under 
the  residuary  bequest  contained  in  Mrs. 
Duncan's  will,  to  her  son  Joseph  Duncan ; 
that  this  was  the  result  of  the  27th  section 
of  the  Wills  Act,  1  Vict.  c.  26,  which 
provided  that  any  bequest  of  personal 
estate  of  a  testator,  or  of  personal  property 
described  in  a  general  manner,  should  in- 
clude personal  estate  which  the  testator 
might  have  power  to  appoint  in  any  man- 
ner which  he  might  think  proper,  unless  a 
contrary  intention  should  appear  by  the 
will;  that  such  sixth  part,  which  Mrs. 
Duncan  had  ineffectually  appointed  to  her 
son  John,  being  personal  estate,  which  she 
had  power  to  appoint  in  any  manner  she 
might  think  proper,  passed  under  her  resi- 
duary bequest ;  that  no  contrary  intention 
appeared  by  the  will  of  the  testatrix,  who 
must  be  taken  to  have  known  that  by  a 
general  rule  applicable  to  wills,  any  be- 
quest which  fluled  by  the  death  of  the 
legatee  in  her  lifetime,  would  pass  under 
the  residuary  gift,  if  any  such  were  con- 
tained in  the  will.  The  following  cases 
were  cited  in  support  of  this  argument  :— 

Easum  v.  Alppleford,  10  Sim.  274;  s.c. 
6  Myl.  &  Cr.  56 ;  10  Law  J.  Rep. 
(n.s.)  Chanc.  81. 

Carter  v.  Taggari,  16  Sim.  423. 

Jenour  v.  Jenour^  10  Yes.  562. 

Mr*  Chandieu  appeared  for  the  widow 
and  next-of-kin  of  Mr.  Spooner,  and  con- 
tended that  they  were  entitled  to  the  sixth 
part  of  the  fund  which  lapsed  by  the  death 
of  John  Duncan,  such  share  having  been 
unappointed  by  his  will. 


KiNDERSLET,  V.C. — The  first  question 
is  with  reference  to  the  residuary  be- 
quest, and  upon  every  authority  I  appre- 
hend that  the  words  **  constituting  my  son, 
the  Rev.  Joseph  Duncan,  my  residuary 
legatee*'  must  mean  the  same  thing  as  if 
the  testatrix  had  said,  '^  I  give  all  ^e  rest 
and  residue  of  my  personal  estate  to  my 
son,  the  Rev.  Joseph  Duncan,"  and  if  a 
testator  gives  all  the  rest  and  residue  of  his 
personal  estate  to  A.  B,  he  intends  to  give 
and  does  give  everything  he  has  not  dis- 
posed of  by  his  will.  If  by  any  reason 
a  gift  is  rendered  inoperative,  the  effect  of 
the  residuary  bequest  is  to  give  everything 
not  disposed  of.  It  is  no  argument  to  say 
he  has  only  given  to  the  residuary  legatee 
after  the  particular  bequests.  That  is  the 
case  irrespective  of  any  power.  Now,  the 
effect  of  Uie  Wills  Act  is  to  make  a  general 
bequest  operate  the  same  as  if  the  testator, 
referring  to  the  power,  had  purported  to 
make  the  bequest  under  it.  Therefore, 
even  if  the  testatrix  had  not  referred  to  the 
power  at  all,  or  made  any  specific  gift  of 
the  2,000/.,  the  residuary  bequest  of  her 
own  personal  estate  would  have  operated 
as  a  gift  of  the  2,000/.,  over  which  she  had 
a  general  power  of  appointment.  If  it 
would  do  so,  it  appears  to  me  on  the  uni- 
versal construction  of  a  residuary  bequest, 
it  must  carry  every  part  of  the  particular 
fund  over  which  she  has  power  of  appoint- 
ment, and  which,  although  she  has  at- 
tempted to  appoint,  she  has  not  eflfectoally 
appointed  by  reason  of  the  death  of  the 
pitfty.  I  do  not  see  any  expression  of 
intention  that  the  residuary  bequest  was 
not  meant  to  carry  all ;  and  I  think  that 
Aim  Duncan  having  made  an  appointment 
of  the  2,000/.  in  favour  of  several  persons 
as  tenants  in  common,  one  of  whom  has 
died  in  the  lifetime  of  the  testatrix,  and 
having  appointed,  by  will,  the  Rev.  Joseph 
Duncan,  her  son,  her  residuary  legatee,  he 
is  entitled  to  that  share  which  would  have 
gone  to  John  Duncan,  but  which  has  lapsed 
by  his  death*  As  to  costs,  I  think  the 
particular  fn^d  ought  to  bear  the  costs 
properly  incnti^d  in  relation  to  the  execu- 
tion of  the  trtt^- 
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.9.10,11,23.1     SOLTAU  r.  DE  HELD. 

Nuisance^  Public  and  Private  —  Bell^ 
ringing — Demurrer — Injunction, 

The  plaintiffs  in  the  year  1817,  became 
the  lessee  of  a  dwelling-house,  which  formerly 
eonstUuied  part  of  a  large  mansion,  the 
other  part  of  which  was  also  occupied  as 
a  dwelling-house  till  the  year  1848,  when  it 
was  purchased  on  behalf  of  a  Roman  Catholic 
commmmty,  who  converted  the  lower  rooms 
into  a  chapel,  and  erected  a  bell  at  the  top 
of  the  housCf  which  bell  was  rung  at  various 
times  every  day,  commencing  at  five  o^ clock 
«  the  morning.  Subsequently  a  chapel 
capable  of  containing  400  persons  was  built 
M  front  of  the  house  so  adjoining  to  the 
pltUntiff's  house,  and  a  belfry  was  erected 
containing  six  large-sized  belU.  These  bells 
were  also  rung  very  frequently.  The  plain- 
tif  brought  an  action  against  the  defendant, 
who  was  priest  of  this  Catholic  chapel,  on 
the  ground  that  the  bells  were  a  nuisance, 
and  recovered  40s,  damages.  The  bells 
were  afterwards  rung  only  on  Sundays  for 
five  periods  of  five  minutes  each.  The 
plaintiff  filed  his  biU  for  an  injunction  to 
restrain  the  ringing : — Held,  upon  demurrer 
for  want  of  equity,  that  a  bUl  might  be  filed 
by  an  indMdual  alleging  a  private  nuisance, 
although  the  nuisance  might  at  the  same  time 
be  public. 

Held,  also,  that  the  plaintiff,  having  brought 
his  action  for  damages  in  respect  of  the  ring- 
ing of  beUs,  though  to  a  greater  extent  than 
was  subsequently  practised,  need  not  com'- 
mence  afresh  action  for  every  modified  form 
of  beU^nging:  but  that  if  the  plaintiff  had 
not  obtained  a  verdict  at  law,  that  was  no 
ground  of  demurrer  to  a  biU  for  an  injunc" 
turn.  The  demurrer  was  therjefore  over- 
rukd. 

The  demurrer  being  overruled,  the  plain- 
ts moved  for  an  injunction  to  restrain  the 
ringing  of  these  bells,  which  was  granted 
so  far  as  they  occasioned  an  annoyance  to 
the  plaintiff  or  his  family. 

This  case  came  on  first  u{>on  a  general 
demurrer  for  want  of  equity,  and,  upon  the 
demurrer  being  overruled,  a  motion  was 
then  made  on  behalf  of  the  plaintiff  for  an 
injunction. 

The  bill  stated,  that  previously  to  the 
Nbw  Siedb,  XXL— Chaxc. 


25th  of  March  1817  the  late  Lord  Teign- 
mouth  resided  in  a  mansion-house,  with 
pleasure-grounds  and  appurtenances  there- 
to belonging,  situate  in  Park  Road,  Clap- 
ham,  then  called  Acre  Lane,  and  which 
mansion-house,  after  Lord  Teignmouth 
ceased  to  reside  there,  was  converted  into 
two  dwelling-houses,  but  without  there 
being  any  party- wall  between  them.  That 
on  the  25th  of  March  1817  the  plaintiff, 
William  Soltau,  became  the  purchaser  of 
one  of  these  houses  for  the  residue  of  a  term 
of  sixty-nine  years,  at  the  yearly  rent  of 
130/.  That  the  plaintiff  had  ever  since 
resided  in  this  house  with  his  family.  That 
the  adjoining  house,  which  was  so  se* 
parated  from  his,  was  occupied  between 
1817  and  1848  as  a  place  of  residence. 
That  in  July  1848,  this  last-mentioned 
house  was  purchased  on  behalf  of  a  reli- 
gious order  or  society  of  persons,  profess- 
ing the  Roman  Catholic  religion,  called  the 
Redemptorist  Fathers,  and  they  determined 
to  set  apart  a  portion  of  the  building  for 
religious  worship,  and  accordingly  appro- 
priated the  ground-floor  to  that  purpose, 
and  appointed  the  Rev.  Frederick  De 
Held,  the  defendant  to  this  suit,  to  officiate 
as  priest,  and  to  exercise  the  rites  of  his 
religion.  That  since  the  month  of  July 
1848,  the  said  house  was  called  St.  Mary's 
Catholic  Chapel;  that  in  August  1848  the 
said  Frederick  De  Held,  or  some  other 
person  superintending  the  performance  of 
religious  worship  in  this  chapel,  caused 
a  wooden  frame  to  be  erected  on  the  roof 
of  the  house,  and  suspended  a  bell  thereto ; 
that  such  bell  was  tolled  and  rung  for  five 
days  in  the  week  five  times  every  day ; 
that  it  was  rung  six  times  on  Saturday, 
and  ofltener  on  Sunday  :  the  ringing  ordi- 
narily commenced  as  early  as  five  o'clock, 
and  continued  for  ten  minutes  or  there- 
abouts, to  the  great  discomfort  and  annoy- 
ance of  the  plaintiff  and  the  other  members 
of  his  family  ;  that  on  the  1 2th  of  October 
1848,  the  plaintiff  wrote  a  letter  to  the 
superiors  of  the  said  Roman  Catholic  estab- 
lishment, which  was  to  the  following  effect : 
— **  Sir,  or  Sirs, — ^As  well  on  the  part  of 
myself  and  neighbours  as  the  parish  gene- 
rally, I  have  to  complain  of  the  great  an- 
noyance of  the  bell  you  have  caused  to  be 
erected  on  the  roof  of  your  house,  and 
which  is   loudly   tolled  as   early  as  five 
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o'clock,  and  very  frequently  afterwards 
during  the  morning,  afternoon  and  evening. 
We  hope,  on  your  receiving  this  represen- 
tation, you  will  take  immediate  measures 
to  abate  the  great  nuisance,  and  thereby 
relieve  me  and  my  neighbours  and  the  rest 
of  the  inhabitants  of  this  parish  from  any 
further  disturbance.  I  am  Sir,  or  Sirs, 
Your  obedient  servant,  W.  Soltau."  That 
no  answer  was  returned  to  this  letter ; 
that  the  plaintiff  had  recently  discovered 
that  the  said  Redemptorist  Fathers  on 
the  8th  of  November  1848  caused  a 
notice  to  be  given  under  the  provisions  of 
the  31  Geo.  3.  c.  32,  that  this  house  was 
intended  to  be  used  as  a  Roman  Catholic 
chapel,  and  it  was  accordingly  registered 
as  directed  by  the  act.  That  notwith- 
standmg  the  plaintiff's  remonstrance,  the 
bell  of  this  chapel  was  continued  to  be 
tolled  and  rung  as  before,  to  the  great 
annoyance  of  the  plaintiff  and  also  of  his 
neighbours;  and  thereupon  the  plaintiff 
and  several  other  persons  determined  to 
send  a  notice  in  writing  with  respect  to 
the  annoyance  to  Dr.  Wiseman,  who  exer- 
cised ecclesiastical  jurisdiction  over  the 
defendant  as  priest  of  the  chapel.  That 
such  notice  was  to  the  following  effect : — 
''  To  the  superiors,  directors,  managers, 
and  occupiers  of  the  Roman  Catholic 
House  and  Establishment,  at  Park  Road, 
Clapham,  and  to  all  others  whom  it  may 
concern. < — ^We,  the  undersigned  occupiers 
of  dwelling-houses  in  the  vicinity  of 
the  house  and  establishment  above  men- 
tioned, desire  to  represent  that  we  are 
subjected  to  a  great  inconvenience  and 
annoyance  from  the  loud  and  frequent 
ringing  (often  at  unseasonable  hours)  of  the 
large  and  harsh-sounding  bell  some  time 
since  erected  upon  an  open  frame  on  the 
roof  of  the  said  house.  The  practice  we 
complain  of  is  offensive  alike  to  our  ears  and 
feelings,  disturbs  the  quiet  and  comfort  of 
our  houses,  molests  us  in  our  engagements 
whether  of  business,  amusement  or  devo- 
tion, and  is  peculiarly  injurious  and  dis- 
tressing when  members  of  our  household 
happen  to  be  invalids.  It  tends  also  to 
depreciate  the  value  of  our  dwelling-houses. 
Under  these  circumstances  we  trust  you 
will  immediately  take  the  present  com- 
plaint into  your  serious  consideration,  and 
voluntarily  redress  the  grievance  instead  of 


constraining  us  to  have  recourse  to  the  law 
to  abate  what  we  all  from  experience  deem 
a  very  grave,  indeed  intolerable,  nuisance. 
Dated,  21st  of  December  1848."  That  a 
copy  of  this  document  was  served  on  Mr. 
Harting,  the  solicitor  of  Dr.  Wiseman  and 
of  the  defendant.  That  on  the  1st  of 
February  1849,  the  plaintiff's  solicitor  had 
an  interview  with  Mr.  Harting,  w%o  stated 
that  he  had  seen  Dr.  Wiseman  and  some 
other  persons  on  the  subject  of  the  com- 
plaint, and  he  then  admitted  that  the 
said  bell  was  rung  five  times  a-day  five 
days  in  the  week,  six  times  on  Satur- 
days, and  somewhat  oftener  on  Sundays, 
but  that  the  said  bell  was  never  rung  for 
any  but  public  purposes,  that  is  to  say, 
purposes  interesting  to  the  Catholic  popu- 
lation, and  not  for  any  household  purposes ; 
that  these  public  purposes  were  as  follows, 
for  five  days  in  the  week  the  Angelus  bell 
was  rung  thrice  as  notice  to  all  good  Catho- 
lics to  utter  a  prayer  in  honour  of  the 
Virgin,  and  twice  a-day  the  bell  sounded 
for  mass.  It  was  further  stated  that,  in 
deference  to  the  wishes  intimated  in  the 
plaintiff's  letter  the  hour  of  the  early 
bell  had  been  altered  from  five  to  six 
o'clock,  and  that  willingly,  if  they  could, 
they  would  meet  the  desires  of  the  neigh- 
bours still  further,  but  this  they  could  not. 
The  bill  then  stated  that  in  the  month 
of  May  last  a  church  capable  of  holding 
400  persons  was  erected  on  the  ground 
attached  to  the  premises  so  used  as  a 
chapel  and  religious  establishment,  and 
such  church  was  opened  on  the  14th  of 
May  1851,  and  it  had  ever  since  been  used 
for  religious  worship,  and  a  steeple  or 
tower  100  feet  high  was  built  as  part  of 
the  church,  and  in  March  last  six  bells 
were  placed  in  the  steeple,  and  on  the 
occasion  of  the  church  being  opened,  the 
bells  were  rung  nearly  the  whole  of  the  day ; 
that  this  church  was  called  the  Church  of 
our  Immaculate  Lady  of  Victories;  that 
the  bell  in  the  chapel  and  the  peal  of  bells 
in  the  new  church  were  rung  daily  at  the 
following  times — ^the  chapel  bell  was  rung 
at  five  o'clock  and  a  quarter  to  seven  every 
morning,  the  steeple  bell  at  a  quarter  to 
nine  every  mo^^^S  ^^^  ^^  ^  quarter  before 
seven  and  a.  QW*^^  P*®^  seven  every 
evening  ^t^  particular  days  the  single 

bell  at^  ^^    e^  °^  ^®^^*  ^^^  ™^S  much 
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ofteaer,  and  this  was  continued  down  to 
the  time  of  the  plaintiff  obtaining  a  verdict 
in  the  action  after  mentioned ;  that  when 
tiie  peal  of  bella  was  rung,  the  noise  was 
so  great  that  it  was  impossible  for  the 
plaintiff  or  the  members  of  his  family  to 
read,  write  or  converse  in  his  dwelling- 
house,  and  if  it  was  continued,  the  plaintiff 
would  be  unable  to  reside  any  longer  in 
his  said  house ;  that  in  consequence  of  the 
grievanoe  suffered  by  the  plaintiff,  he  ap- 
plied to  tlie  defendant  to  desist  from  tolling 
and  ringing  these  bells  so  as  to  occasion 
any  annoyance  to  him  and  his  neighbours, 
but  this  request  having  been  refused,  the 
plaintiff  on  the  28th  of  June  1851,  com* 
menced  an  action  against  the  defendant  in 
the  Court  of  Exchequer  to  recover  dam- 
ages for  the  nuisance  committed  by  means 
of  the  before-mentioned  tolling  and  ring- 
ing of  the  bells.  The  trial  came  on  for 
hearing,  and  the  plaintiff  obtained  a  verdict 
with  40s.  damages  and  costs  on  the  13th 
of  Augnst  1851 ;  that  the  bell  attached  to 
the  chapel  was  some  time  after  the  com- 
mencement of  the  action  removed  from  the 
roof  to  one  of  the  sides ;  and  that  subse- 
qnentiy  to  the  13th  of  August  last  until 
tiie  9th  of  November,  neither  the  bells  of 
the  church  nor  that  of  the  chapel  were 
tolled  or  rung ;  but  on  Sunday,  the  9th  of 
November  last,  the  defendant  caused  the 
said  bells  to  be  tolled  or  rung  as  follows  : 
one  bell  at  a  quarter  before  nine  in  the 
morning  for  rix  minutes,  one  bell  at  twenty 
minutes  past  ten  o'clock  for  the  same  time, 
three  beUs  at  a  quarter  before  eleven  for 
the  like  space  of  time,  one  bell  at  half  past 
six  in  tiie  evening  for  five  minutes,  and 
three  bells  at  ten  minutes  to  seven  for  five 
minutes ;  and  the  bells  were  rung  for  the 
same  number  of  times  and  for  a  like  period 
on  the  16th  of  November,  the  following 
Sunday.  The  bill  charged  tiiat  the  defen- 
dant Uireatened  and  intended,  not  only 
to  continue  tolling  or  ring^g  the  said  bells 
every  Sanday  in  the  manner  hereinbefore 
mentioned,  but  he  also  threatened  and  in- 
tended to  ring  peals  of  the  six  bells,  and 
also  to  toll  and  ring  on  week  days.  The 
bill  then  charged  that  the  weight  of  the 
peal  of  six  bells  amounted  altogether  to 
28  cwt.  2  qrs.  14  lb.,  the  largest  bell 
being  9  cwt.,  and  tiieir  size  in  diameter 
amounted  to  about  3  feet  each ;  that  the 


ringing  of  these  bells  in  the  manner  they 
were  now  rung  caused  considerable  annoy- 
ance to  the  plaintiff  and  the  members  of 
his  £unily,  and  during  the  time  when  some 
of  the  more  weighty  of  the  said  bells  were 
rung  or  tolled  it  was  impossible  for  the 
plaintiff  to  read  or  converse  without  great 
difficulty ;  that  the  plaintiff  had  a  daugh- 
ter who  for  several  years  had  been  in  a 
delicate  state  of  health,  and  during  the 
period  the  defendant  caused  the  bells  of 
the  church  to  be  so  tolled  and  rung  pre- 
viously to  the  commencement  of  the  action, 
the  plaintiff  was  obliged  to  remove  her 
to  a  more  quiet  place  of  residence ;  that 
the  plaintiff  had,  since  the  action  brought 
back  his  daughter  to  her  home,  but  if  the 
bells  were  now  continued  to  be  rung,  he 
would  be  obliged  again  to  remove  her  on 
account  of  the  injury  which  her  health 
would  sustain  by  reason  of  such  ringing 
and  tolling.  The  bill  charged  that  the 
ringing  of  the  bells  as  they  were  now 
tolled  and  rung,  would  considerably  dimi- 
nish the  value  of  the  plaintiff's  house,  and 
he  should  be  obliged  to  leave  it,  and  would 
have  great  difficulty  in  disposing  of  it, 
except  at  a  considerable  pecuniary  sacri- 
fice. It  was  also  stated  that  the  distance 
of  the  plaintiff's  bed-room  from  the  bells 
of  the  chapel  and  church  did  not  exceed 
twenty  yards.  The  bill  prayed  that  the 
defendant  and  all  persons  acting  under  his 
directions  might  be  restrained  by  injunc- 
tion from  tolling  or  ringing  the  bell  of  the 
before-mentioned  religious  house  or  Catho- 
lic chapel,  and  from  tolling  and  ringing 
the  bells  belonging  to  Uie  Roman  Catholic 
Church  adjoining  the  said  chapel  called  the 
Church  of  our  Immaculate  Lady  of  Victo- 
ries, or  any  of  such  bells.  The  bill  also 
prayed  in  the  alternative  that,  at  all  events, 
the  defendant  and  all  persons  acting  under 
his  direction  might  be  restrained  from 
tolling  or  ringing  the  said  bells  so  as  to 
disturb  or  annoy  the  plaintiff,  but  the  mo- 
tion for  the  injunction  was  confined  to  the 
first  part  of  the  prayer. 

Mr,  CampbeU  and  Mr.  Bagshawe,  in 
support  of  the  demurrer,  submitted,  as  the 
first  ground  of  demurrer,  that  the  founda- 
tion on  which  the  plaintiff  rested  his  case 
was,  that  the  ringing  of  the  bells  constituted 
an  annoyance  to  himself  and  a  nuisance  to 
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his  neighbours  and  the  public  at  large,  but 
he  did  not  state  a  special  instance  of  annoy- 
ance to  himself  more  than  would  be  suffered 
by  all  his  neighbours.  The  case  stated 
was,  therefore,  public,  and  the  remedy  was 
consequently  by  information  filed  by  the 
Attorney  General  on  behalf  of  the  public. 
There  were  three  grounds  of  nuisance: 
public,  private,  and  a  combination  of  both. 
In  the  first  of  these,  the  Court  of  equity 
would  only  interfere  when  the  Attorney 
Greneral  prosecuted.  If  the  nuisance  were 
private  then  the  remedy  was  by  bill,  but  if 
the  nuisance  were  both  public  and  private 
then  the  plaintiff  must  file  a  bill,  and  there 
must  also  bean  information  by  the  Attorney 
General.  This  was  only  a  bill  by  a  single 
plaintiff  against  a  single  defendant,  although 
the  plaintiff  stated  that  the  nuisance  affected 
the  whole  neighbourhood.  To  maintain 
this  bill  the  plaintiff  must  make  out  that 
he  was  the  only  person  injured,  which  was 
not  the  case  made  by  him.  This  principle 
had  been  established  to  prevent  a  multi- 
plicity of  actions ;  but  if  the  plaintiff  could 
maintain  this  bill  singly,  so  could  every 
inhabitant  maintain  a  similar  bill.  The 
principles  were  elementary  and  were  laid 
down  in  Black.  Com,  vol.  iii.  p.  219.  It 
was  also  supported  in  Iveson  v.  Moor  (1), 
where  it  was  held  that  an  action  would  not 
lie  for  a  general  nuisance  when  a  particular 
damage  only  was  done;  in  this  case  the 
plaintiff  might  possibly  have  more  incon- 
venience, but  could  have  no  more  damage 
than  was  public.  The  following  cases  were 
also  cited  upon  this  point — The  Attorney 
General  v.  Nichol  (2),  The  Fishmongers* 
Company  v.  the  East  India  Company  (3), 
Baines  v.  Baker  (4),  The  Attorney  General 
V.  Johnson  (5),  Squire  v.  Campbell  (6), 
Crotcdery,  Tinkler  (7),  Hudson  v.  Maddi^ 
ton  (8),  Haines  v.  Taylor  (9\  The  Attorney 
General  Y.  the  Foundling  Hospital  {10\  and 

(1)  CoinynB,  SB, 

(2)  16Vea.S88. 

(3)  1  Dickens,  163. 

(4)  Atnb.  158 ;  8.  c.  nom.  Anon.  S  Atk.  750. 

(5)  2  WiU.  87. 

(6)  1  Myl.  &  Cr.  459 ;  s.  c.  6  Law  J.  Rep.  (ir.8.) 
Chane.  41. 

(7)  19Vc».  617. 

(8)  12  Sim.  416  ;  a.  c.    11   Law  J.   Rep.  (n.8.) 
Chanc.  55. 

(9)  lOBeav.  75. 

(10)  4Bro.  C.C.  165. 


Coulson  V.  White  (11).  The  second  ground  of 
demurrer  was,  that  assuming  the  plaintiff 
had  a  single  right  to  come  to  the  Court  to 
complain  of  a  public  nuisance,  still  he  could 
not  maintain  his  bill  until  he  had  established 
his  right  at  law.  The  grievance  now  com- 
plained of  was  different  from  that  upon 
which  the  plaintiff  had  brought  his  action. 
The  old  case  was  the  continual  ringing  of 
bells  at  inconvenient  hours.  The  Court  of 
law  decided  that  that  was  a  nuisance,  but 
now  the  case  was  simply  that  of  the  bells 
being  rung  five  times  and  five  minutes  each 
time,  and  that  on  Sundays  only.  This  was  no 
greater  nuisance  than  was  caused  by  every 
parish  church.  The  object  the  plaintiff 
had  in  view  was  evidently  to  stop  the  ring- 
ing altogether,  but  this  was  entirely  op- 
posed to  the  law  of  the  land.  Every  class 
of  religionists  had  a  right  to  ring  bells  so 
long  as  they  did  not  create  an  annoyance 
to  other  people,  but  it  was  not  simply  a 
personal  inconvenience  such  as  might  be 
supposed  would  be  suffered  by  a  person  of 
a  nervous  temperament  that  would  give  a 
right  to  stop  the  ringing  of  church  bells. 
It  was  true  that  the  bill  contained  an  alle- 
gation that  the  defendant  threatened  to 
ring  the  bells  oftener  than  at  present,  but 
to  give  the  plaintiff  a  right  to  file  a  bill  for 
an  injunction,  he  must  state  such  a  case  as 
would  entitle  him  to  sustain  an  action  at 
law  and  to  obtain  substantial  damages,  but 
it  could  not  be  supposed  that  any  jury 
would  give  damages  where  the  case  was 
one  founded  only  upon  threats. 

Mr.  Malins  and  Mr.  Tripp,  in  support 
of  the  bill,  said  there  were  two  objections 
raised  by  this  demurrer;  one  as  to  the 
right  of  an  individual  alleging  an  injury  to 
himself  to  come  to  this  Court  when  the 
nuisance  was  also  a  public  nuisance,  and 
the  other  as  to  the  plaintiff's  right  being 
established  at  law.  On  the  first  point, 
there  could  be  no  doubt  that  a  person 
who  had  sustained  an  injury  and  con- 
ceived himself  aggrieved  might  come  to 
ihis  Court  to  restrain  a  nuisance,  although 
it  was  also  ft  public  nuisance.  If  the 
nuisance  wer^  ^^^  public  an  individual 
could  not  ftiio  ^^^  ^  ^^  "^^  private  as  well 
""  public  t\\    'ti4^^^^^  ^^®  suffered  might 

*  in  hi*  •   y  vi^^^^  capacity.    This  prin- 
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ciple  was  laid  down  in  Mitford*9  Plead- 
imgs^  168,  in  Crowder  v.  Tinkler^  Spencer 
T.  ike  London  and  Birmingham  Railway 
Company  (12),   Sampson   y.    Smith  (13), 
Haines  v.   Taylor,  The  Attorney  GenertU 
T.  Forbes  {14\  and  H^alter  v.  Selfe  {15). 
On  the  next  point,  it  was  contended,  that 
the  plaintiff  had  established  his  right  at 
law.     The  right  had  been  tried  as  to  the 
ringing  of  a  single  bell  and  a  peal  of  bells. 
It  was  said  that  the  amount  of  ringing  was 
different  now  to  what  it  was  when  the  action 
was  tried,  and  that  therefore  a  new  case 
was  established,  but  they  might  as  well 
\age  that  putting  a  new  clapper  to  the  bell 
would  make  a  new  case,  or  they  might 
diminish  the  amount  of  ringing  by  a  minute 
or  more,  and  so  establish  a  new  case  as 
often  as  they  pleased:  such  an  argument 
was  without  foundation.      The   constant 
nnging  of  bells  was  invariably  a  nuisance, 
but  with  respect  to  the  parish  churches  the 
annoyance  was  very  different,  since  they 
did  not  commence  as  the  defendant's  bells 
did  at  five  or  six  o'clock  in  the  morning. 
The  following  cases  were  also  cited  on  the 
second  ground   of  demurrer —  Weller  v. 
Smeaton  (16),    The  Attorney   General  v. 
Cleaver  {\1\  and  Elmhirst  v.  Spencer  {IS), 
This  was  not  a  religious  question  in  any 
manner ;  but  these  bells  were  rung  in  de- 
fiance of  the  laws  of  the  country  and  the 
wishes  of  the  neighbours.      For  the  last 
300  years,  the  Roman  Catholics  had  not 
been  allowed  to  ring  a  peal  of  bells,  and 
'  they  had  been  very  well  able  to  do  with- 
out it,  but  now  it  was  contended  that  the 
ringing  was  necessary  for  religious  purposes. 
The  31  Geo.  3.  c.   32.  was  referred   to, 
under  which  act  the  Catholics  were  subject 
to  numerous  restrictions.  The  11th  section 
provided  that  no  priest  should  be  allowed 
to  officiate  in  a  chapel  with  a  steeple  and 
bell.    It  was  said  that  by  the  2  &  3  Will.  4. 
c.    115.    permission    was    given    to   the 
Catholics  to  ring  bells,  but  it  would  be 
found  that  no  such  power  was  given  by 

(12)  8  Sim.  193 ;   8.  c.  7   Law  J.  Rep.  (n.s.) 
Chanc.  281. 

(13)  8  Sim.  272;    8.  c.  7  Law  J,  Rep.  (n.s.) 
Chanc  2<S0. 

(14)  2MyL&Cr.  123. 

(15)  20  Law  J.  Rep.  (n.s.)  Chanc.  433. 

(16)  1  Cox,  102. 

(17)  18Ve».211. 

(18)  2  Mac.  8c  G.  45. 


that  act.  It  was  a  fact  that  many  at- 
tempts had  been  made  by  the  Catholics 
to  repeal  the  act  of  Geo.  3,  but  it  had 
never  yet  been  effected. 

Mr.  CampbeU  was  heard  in  reply. 

KiNDERSLEY,  V.C. — lu  expressing  my 
opinion  upon  the  demurrer,  I  should, 
imder  ordinary  circumstances,  state  the 
grounds  upon  which  I  formed  that  opinion ; 
but  having  arrived  at  the  conclusion  that 
this  demurrer  ought  to  be  overruled,  I 
think  it  better  to  abstain  from  making  any 
further  observations  upon  the  case,  because 
when  the  motion  for  an  injunction  is 
brought  on,  some  of  the  expressions  I 
should  use  might  possibly  be  supposed 
to  prejudice  the  arguments  addressed  to 
the  motion.  I  shall,  therefore,  simply 
overrule  the  demurrer,  and  shall  give  my 
fuU  opinion  after  the  motion  has  been 
heard. 

Mr,  MaUns  and  Mr,  Tripp  then  moved 
for  an  injunction  in  the  terms  of  the  first 
part  of  the  prayer ;  and  several  affidavits 
were  read,  which,  so  far  as  material,  were 
commented  upon  by  the  Vice  Chancellor 
in  his  judgment.  The  facts,  however,  were 
not  controverted,  and  the  case  was  pre- 
cisely the  same  as  the  case  upon  the  argu- 
ment for  the  demurrer. 

Mr,  CampbeU  and  Mr,  Bagshawe  op- 
posed the  motion. 

Mr,  Malins  having  been  heard  in  reply, 
the  Court  reserved  its  judgment. 

Dec. 23. — KiNDERSLEY, V.C. — This  case 
comes  before  me  in  the  first  instance  by  way 
of  demurrer,  and  that  demurrer  being  over- 
ruled, it  comes  on  in  the  next  place  by 
way  of  motion  for  an  injunction.  On 
overruling  the  demurrer,  I  abstained  from 
expressing  any  reasons  for  so  doing  at  the 
time,  from  an  apprehension  that  I  might 
intimate  some  opinion  or  drop  some  ex- 
pression that  might  prejudice  the  argument 
of  the  motion  on  one  side  or  the  other.  I 
now  proceed  to  state  my  reasons  for  having 
overruled  the  demurrer,  and  then  I  shall 
proceed  to  give  my  opinion  on  the  motion. 

The  demurrer  is  a  general  demurrer  for 
want  of  equity,  and  of  course  by  that  de- 
murrer the  defendant  undertakes  to  shew 
that  upon  the  statements  contained  in  tb^ 
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bill,  the  plaintiff  would  not  at  the  hearing 
be  entitled  to  any  relief.  Now,  the  state- 
ments in  the  bill,  which  I  may  state  in  sub- 
stance without  reading  them  through  in 
detail,  are  these.  [The  Vice  Chancellor 
then  stated  the  substance  of  the  bill,  which 
has  already  been  fully  set  forth.]  Now, 
the  grounds  of  demurrer  to  this  bill  are 
these.  The  first  ground  of  demurrer  is, 
that  this  is  a  public  nuisance,  and  there- 
fore that  the  suit  should  have  been  an  in- 
formation by  the  Attorney  General ;  and 
that  it  is  not  competent  to  the  plaintiff,  the 
nuisance  being  a  public  nuisance,  to  file  a 
bill  as  for  a  private  nuisance. 

Now,  with  regard  to  that  ground  of  de- 
murrer, I  confess  it  appears  to  me,  to  say 
the  least,  extremely  questionable  whether 
this  is  a  public  nuisance  at  all.  In  the 
view  which  I  tak^  of  the  case,  it  is  scarcely, 
if  at  all,  material  to  consider  whether  it  be 
or  be  not  a  public  nuisance,  but,  as  I  have 
said  I  entertain  very  great  doubt  whether 
it  be  a  public  nuisance— whether  an  indict- 
ment would  lie  for  it  as  a  public  nuisance. 
I  conceive  that  to  constitute  a  public 
nuisance  the  thing  complained  of  must  be 
such  as  in  its  nature  or  its  consequences  is 
a  nuisance,  an  injury  or  a  damage  to  all 
persons  who  come  within  the  sphere  of  its 
operation,  though  it  may  be  in  greater  or 
less  degrees.  For  example,  take  the  case 
of  the  operations  of  a  manufactory,  in  the 
course  of  which  operations  there  are  emitted 
volumes  of  noxious  smoke  or  of  poisonous 
effluvia.  Now,  to  all  persons  who  are  at 
all  within  the  reach  of  those  operations,  it 
is  more  or  less  objectionable,  more  or  less 
a  nuisance  in  the  popular  sense  of  the 
term.  It  is  true  that  to  those  who  are 
nearer  to  it,  more  immediately  and  nearer 
within  the  sphere  of  its  operations,  it  may 
be  a  greater  inconvenience  than  it  is  to 
those  who  are  more  remote  from  it,  but 
still  to  all  who  are  at  all  within  the 
reach,  it  is  in  some  degree,  greater  or  less, 
a  nuisance  or  an  inconvenience.  Take  an- 
other ordinary,  perhaps  the  most  ordinary, 
case  of  a  public  nuisance,  the  stopping  of 
the  Queen's  highway ;  that  is  a  nuisance  to 
all  who  may  have  occasion  to  travel  that 
highway.  It  may  be  a  much  greater 
nuisance,  no  doubt,  to  a  person  who  may 
have  to  travel  it  every  day  of  his  life,  than 
it  is  to  a  person  who  has  to  travel  that 


way  once  a  year  or  once  in  five  years;  but 
to  whomever  may  come  within  reach  of 
the  thing  complained  of,  it  is  more  or 
less  a  nuisance.  But  if  the  thing  com- 
plained of  be  such  that,  although  it  is  a 
great  nuisance  to  those  who  are  more  im- 
mediately within  the  sphere  of  its  operation, 
it  is  no  nuisance  at  all,  no  inconvenience 
whatever,  nay,  it  may  be  even  advan- 
tageous or  pleasurable  to  those  who  are 
more  removed  from  it,  there,  I  conceive, 
it  does  not  come  within  the  meaning  of  a 
public  nuisance. 

Now,  a  chime  of  bells  may  be,  and  no 
doubt  is,  an  extreme  nuisance,  and  per- 
haps an  intolerable  nuisance,  to  a  per- 
son who  lives  within  a  very  lew  feet  or 
yards  of  those  bells,  but  to  a  person  who 
lives  at  a  distance  from  them,  idthough  he 
is  within  reach  of  the  sound,  though  he 
is  within  the  sphere  of  their  operations, 
within  the  infiuence  of  their  effect,  so  £ar 
from  its  being  a  nuisance,  or  an  incon- 
venience, it  may  be  a  positive  pleasure* 
For  I  cannot  concur  widi  the  proposition 
that  in  all  circumstances  and  under  all 
conditions,  the  sound  of  bells  must  be  a 
nuisance.  I  am  sure  the  mass  of  mankind 
must  be  conscious  of  very  pleasurable 
sensations  arising  from  the  sound  of  village 
bells  at  a  distance  on  a  fine  summez^a 
evening,  and  every  man's  reading  will 
supply  him  with  passages  from  poets  and 
other  writers  dwelling  upon  that  as  a  po- 
sitive pleasure.  And  it  is  rather  curious 
that  one  of  the  very  witnesses — I  refer  to 
this  not  for  the  purpose  of  a  &ct  at  all— - 
but  one  of  the  witnesses  who  was  examined 
on  the  trial  on  the  part  of  the  plaintiff, 
and  who  deposed  strongly  to  its  being  an 
intolerable  nuisance  when  he  was  in  Mr. 
Soltau's  house,  says,  "  But  where  I  live, 
at  Clapham,  which  is  about  a  fiirlong  frt>m 
the  bells,  and  with  the  intervention  of 
trees,  so  fiir  from  its  being  a  nuisance  to 
me,  it  is  a  positive  gratification,  and  I 
confess  I  should  be  extremely  sorry  if  they 
were  done  away  with."  I  only  mention 
that  by  way  of  illustration,  that  in  this 
case  to  some  persons  within  the  sphere  of 
the  effect  of  these  bells  it  may  be  no 
nuisance  at  alU  ^^^  ^^  doubt  is  no  nuisance; 
And  thetefore  ^  ^^^  much  doubt,  indeed 
my  opii^:^  •  i^iat  this  could  not  be  in- 
dicted I.        ^L\\C  B\UBance ;  but  as  I  have 
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aaid,  it  is  of  very  little  moment^  in  the 
Tiew  I  take  of  it,  whether  it  be  or  not.  I 
may  further  make  this  observation,  that  it 
does  not  follow  because  a  thing  complained 
of  is  a  nuisance  to  several  individuads,  that 
therefore  it  is  a  public  nuisance.  One  may 
fllustrate  that  very  simply,  by  supposing 
the  case  of  a  man  building  up  a  wall  which 
bas  the  effect  of  grievously  darkening  the 
ancient  lights  of  half  a  dosen  different 
dwelling-houses.  It  does  not  foUow  be- 
cause there  are  half  a  dozen  persons  or  a 
dosen  persons  suffering  by  the  darkening  of 
their  ancient  light  by  the  one  act,  that  there- 
fore it  would  be  a  public  nuisance  which 
jou  could  indict  at  the  suit  of  the  Crown, 
or  for  which  the  Attorney  General  could 
file  an  information  in  this  court.  It  is  a 
private  nuisance  to  each  of  the  several  in- 
dividuals aggrieved. 

However,  in  the  further  observations 
on  this  ground  of  demurrer,  I  wiH  pro- 
ceed on  the  assumption  that  it  is  a  public 
nidsance,  that  is  to  say,  that  the  defen- 
dant is  right  in  his  contention  that  it  is  a 
public  nuisance,  and  let  us  see  what  the 
consequence  will  be  if  it  be  so.  Now,  of 
course,  in  the  case  of  a  public  nuisance, 
no  doubt  the  remedy  to  get  rid  of  the 
public  nuisance  is  indictment  at  law.  The 
remedy  at  law  is  indictment;  the  remedy 
in  equity  in  the  case  of  a  public  nuisance, 
is  no  doubt  information  at  the  suit  of  the 
Attorney  General ;  and  so  in  the  case  of 
private  nuisance  the  remedy  at  law  is 
action ;  the  remedy  in  equity  is  bill ;  and 
this  is  the  distinction  which  is  pointed  out 
in  those  passages  cited  by  Mr.  Campbell 
from  the  Srd  volume  of  Blackstone*9  Com" 
meniariet,  and  from  MUford^g  Pleadings — 
a  very  obvious,  clear  and  recognized  dis- 
tinction. But  it  is  evident  that  that  which 
is  a  public  nuisance  may  be  also  a  private 
nuisance  to  a  particular  individual,  by 
inflicting  on  him  some  special  and  par- 
ticular damage :  and  if  it  be  both,  that  is, 
if  it  be  in  its  nature  a  public  nuisance  and 
at  the  same  time  does  inflict  on  a  particular 
individual  a  special  and  particular  damage, 
may  not  that  individual  have  his  private 
remedy  at  law  by  action,  or  in  equity  by 
bill  ?  Because  that  is  the  question  which 
is  to  be  determined  with  respect  to  this 
ground  of  demurrer.  The  defendant's 
counsel  insist  that  he  cannot,  and  several 


cases  were  cited  in  support  of  this  pro- 
position. 

Now,  on  referring  to  those  cases,  it  ap- 
pears to  me  they  do  not  support  that 
proposition.  The  case  which  was  first 
cited,  and  which  is  a  very  important  case, 
Itestm  V.  Moor,  from  Comyiu*s  Reports, 
was  a  case  in  which  the  Judges  of  the 
King's  Bench  were  divided  in  opinion; 
but  it  was  considered  by  the  counsel  citing 
this  case  that  they  had  the  authority 
of  Lord  Holt — a  very  high  authority— 
for  the  proposition,  that  the  individual 
could  not  maintain  an  action  at  law  for 
the  damage  to  himself  where  it  was  the 
case  of  a  public  nuisance.  Now,  on  ex- 
amining the  case,  so  far  from  support- 
ing the  proposition,  it  proves  directly  the 
contrary.  I  think  it  right  just  to  refer 
to  the  details  of  that  case  rather  particu- 
larly. The  case  is  reported  not  only  in 
Comyru,  but  it  is  reported  much  more  fully 
and  at  large  in  the  first  volume  of  Lord 
Raymond's  Reports,  and  it  is  also  reported  in 
Chief  Justice  Holt's  own  reports  ( 1 9).  Now 
what  was  the  case  ?  It  was  this — that  the 
plaintiff  and  defendants  were  the  owners  of 
two  adjoining  collieries,  and  the  action  was 
an  action  on  the  case;  the  declaration 
alleged  that  the  plaintiff  had  dug  from  his 
own  colliery  a  considerable  quantity  of 
coals,  which  he  had  for  sale,  200  loads — ^but 
the  declaration  alleged  that  the  defendants, 
in  order  to  alienate  and  seduce  customers  and 
buyers  from  the  plaintiff's  colliery,  and  to 
appropriate  those  customers  and  procure 
them  to  go  to  the  defendant  Moore's  col- 
liery, stopped  up  a  certain  place  in,  through, 
and  over  which,  the  highway  led,  and  it  so 
continued  stopped  for  a  month,  so  that  the 
carts  for  conveying  the  plaintiff's  coals 
could  not  pass  that  way.  Now,  so  far,  that 
is  clearly  a  public  nuisance,  stopping  up 
the  Queen's  highway.  But  then  the  de- 
claration went  on  with  a  per  quod,  alleging 
the  special  damage  per  quod  the  plaintiff, 
during  all  that  time,  lost  the  benefit  and 
profit  of  his  colliery,  and  the  coals  dug  out 
of  his  said  colliery — magnopere  depretiati  et 
deteriorati  devenerunt,  pro  defectu  emptorvm 
ex  causa  prcedicta  sic  hnpeditorum  et  Astruc^ 
torum, — ^forwant  of  buyers,  who  were  thus 

(19)  Iveson  v.  Moore,  1  Ld.  Raym.  486;  8.c. 
Holt,  10. 
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hindered  by  the  aforesaid  cause.  That  was 
the  way  in  which  he  lay  the  special  damage 
to  himself.  The  jury  found  a  verdict  for 
the  plaintiff,  and  it  was  moved  in  arrest 
of  judgment  that  the  action  could  not  be 
sustained,  and  a  rule  was  obtained  to  shew 
cause  why  the  judgment  should  not  be 
entered  for  the  defendants,  instead  of  for 
the  plaintiff.  Now,  the  Judges  of  the 
Court  of  King's  Bench  were  equally  divided 
in  opinion  as  to  whether  judgment  ought 
to  be  for  the  plaintiff  or  for  the  defendants. 
Gould  and  Turton  thought  that  judgment 
should  be  for  the  plaintiff.  Rokeby  and 
Holt  were  of  a  contrary  opinion,  and 
thought  judgment  shoudd  be  for  the 
defendants.  But  why  ?  Not  because 
either  of  them  entertained  the  least 
doubt  as  to  whether  an  individual  could, 
although  it  was  a  public  nuisance,  main- 
tain an  action  for  the  special  damage 
to  himself,  but  because  they  considered 
that  the  special  damage  was  not  laid  in 
the  declaration  with  sufficient  accuracy 
and  minuteness,  and  only  on  that  ground. 
Now  Rokeby,  who  coincided  with  Holt, 
expresses  himself  distinctly,  and  begins 
his  judgment  with  the  very  proposition 
which  is  against  the  contention  of  the 
defendant.  Rokeby,  J.  said  that  "he 
would  admit  that  no  particular  person 
could  have  an  action  for  the  general 
stopping  of  a  way,  first,  because  the 
offender  is  punishable  at  the  King's  suit ; 
secondly,  because  multiplicity  of  actions 
is  to  be  avoided,  and  if  one  man  may 
have  an  action,  for  the  same  reason 
a  hundred  thousand  may.  But  if  the 
stopping  be  a  particular  damage  to  a 
particular  person,  he  may  have  an  action, 
but  then  the  particular  and  special 
damage  must  be  particularly  and  cer- 
tainly alleged,  which  is  wanting  in  this 
action,  and  therefore  it  does  not  lie."  So 
Holt  in  the  same  way  gives  his  reasons  at 
great  length.  He  says  he  considers  first 
the  question  whether  an  action  would  lie 
for  the  mere  stopping  the  way,  on  the 
ground  that  the  plaintiff's  coal  mine  was 
situate  near  to  the  highway.  He  says  no ; 
it  is  a  public  nuisance.  But  then  he  con- 
siders whether  there  ought  not  to  be  further 
some  special  damage  to  support  the  action, 
and  whether  this  damage  is  specially  enough 
shewn,  and  so,  without  reading  through 


his  whole  judgment,  it  is  clear  that  both 
he  and  Rokeby  concurred  with  the  other 
Judges  in  opinion  that  the  action  would 
lie,  provided  the  per  quod  in  the  declara- 
tion laid  the  special  damage  with  suffi- 
cient accuracy  and  particularity.  But 
further,  when  I  look  at  Holt's  own  report 
of  the  matter,  it  is  put  beyond  all  question, 
but  he  concludes  by  mentioning  this  as 
the  result  of  the  whole  case.  He  says, 
"  In  this  case,  it  was  agreed  by  the  whole 
Court  that  where  an  action  arises  from  a 
public  nuisance  there  must  be  a  special 
damage,  for  he  that  did  the  nuisance  ia 
punishable  at  the  suit  of  the  public  by 
indictment  or  information,  and  to  allow  all 
private  persons  their  actions  without  special 
damage  would  create  an  infinite  multi- 
plicity of  suits."  And  further  than  this, 
it  appears  by  the  note  which  is  appended 
to  the  report  in  Lord  Raymond,  by  the 
reporter,  that  this  took  place  : — ^there  was 
the  rule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiff. 
The  Judges  being  equally  divided,  that 
rule  could  not  be  discharged,  and  the  rule 
could  not  be  made  absolute;  neither  while 
that  rule  was  pending  could  there  be  judg- 
ment either  way.  The  case  was  in  that 
dilemma  that  it  could  never  be  disposed 
of  at  all  so  long  as  the  Judges  were  equally 
divided  on  the  point,  whether  the  speciid 
damage  would  sufficiently  lie,  and  there- 
fore it  was  arranged  and  agreed  to  by 
Lord  Holt  that  the  case  should  be  re- 
argued before  the  four  Judges  of  the  Com- 
mon Pleas  and  the  four  Barons  of  the 
Exchequer.  It  was  so  argued  before  them, 
and  the  eight  were  unanimously  of  opinion 
that  the  action  lay,  and  that  the  special 
damage  was  sufficiently  laid,  and  that 
judgment  should  be  for  the  plaintiff. 

Now  that  case  appears  to  be  a  case  of 
no  slight  importance.  It  was  the  opinion 
of  all  the  twelve  Judges  at  that  time,  with 
Lord  Holt  at  their  head,  that  in  the  case 
of  the  clearest  public  nuisance,  a  case 
beyond  all  question  a  case  of  public 
nuisance,  a  particular  individual  may 
have  a  particulA^  action  for  a  damage  sus- 
tained, pTQvid^^  ^^  ^^  declaration  he  lays 
that  datna  <^^  aufficient  particularity 
in  the  ©a^^  A  ^^  ^^  course  supports  it 
by  sum  •  9^^\ideTice.  Therefore,  that 
case  a*x^^^^l  ^    e»^^^^*^^g  ^e  proposi- 


BO 


***tto<^ 


Vol.  XXT.] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


161 


tion  contended  for  by  the  defendant,  esta- 
blishes directly  the  contrary. 

Another  case  which  was  cited  is  a  case 
of  Baines  t.  Baker,  cited  from  Ambler, 
and  reported  as  an  anonymous  case  in  the 
third  volume  of  Aikyns,  which  was  the  case 
with  respect  to  the  erection  of  the  Small 
Pox  Hospital.  It  was  a  bOl  to  restrain 
the  erection  of  the  Small  Pox  Hospital  in 
Cold  Bath  Fields.  Both  the  reports  in 
Ambler  and  Aihyns  are  extremely  jejune 
and  bad,  and  unfortunately  there  is  no 
trace  of  the  facts  of  the  case  in  the  Regis- 
trar's booky  and  there  is  not  one  word  of 
the  £»cts  stated  either  by  Ambler  or  by 
Atkyiu,  It  appears  that  the  plaintiff  con- 
ten&d  as  far  as  one  can  collect  from  the 
cases  (though  they  are  very  unsatisfactory) 
that  the  intended  erection  of  this  Small  Pox 
Hospital  spread  dismay  and  terror  through 
the  neigfabourhood,  and  that  he  was  the 
owner  of  some  houses  in  Cold  Bath  Fields, 
and  that  his  tenants— he  was  not  himself 
a  resident  there  apparently,  but  his  tenants 
— ^were  giving  him  notice  to  quit  the  houses* 
That  was  the  only  way  in  which  any  special 
damage  was  alleged  at  all  as  far  as  I  can 
collect  from  the  case.  But  the  Lord 
Chancellor,  Lord  Hardwicke,  says  that  is 
not  a  private  nuisance.  The  terror  of  a 
thing  is  not  a  private  nuisance,  nor  is  it  a 
pubHc  nuisance.  It  is  neither  one  thing 
nor  the  other,  and  he  refrised  the  injimc- 
tion.  But  I  confess  I  cannot  collect  from 
that  ease  that  he  expressed  any  opinion 
that  if  it  were  a  public  nuisance,  and  at 
the  same  time  a  special  damage  arose  to 
the  plaintiff  from  it,  which  he  could  shew, 
that  he  might  not  come  into  a  court  of 
equity  to  restrain  that  nuisance. 

Another  case  dted  was  the  case  of 
The  Attorney  General  v.  the  Foundling 
Hoipital,  and  I  really  do  not  know  why 
that  case  was  cited,  because  it  has  nothing 
to  do  with  either  public  nuisance  or  private 
nuisance ;  it  was  only  the  case  of  an  in- 
formation filed  by  the  Attorney  General  on 
behalf  of  the  charity,  the  Foundling  Hos- 
pital, to  restrain  the  persons  who  had  the 
management  of  that  hospital  from  dealing 
with  charity  property  by  building  upon 
it  in  a  way  that  was  alleged  to  be  a  breach 
of  trust  and  mismanagement  of  charity  pro- 
perty. It  was  not  a  question  of  nuisance 
at  all. 

New  Sbbies,  XXI.— Ghaho. 


The  Fishmongers*  Company  v.  the  East 
India  Company,  cited  from  Dickens,  only 
shews  that  the  Fishmongers'  Company 
could  maintain  a  bill  for  an  injunction  to 
restrain  the  defendants,  the  East  India 
Company,  another  corporation,  from  build- 
ing a  wall  so  as  to  darken  ancient  lights, 
but  the  distance  was  so  great  that  it  was 
considered  not  to  amount  to  a  nuisance. 
It  was  seventeen  feet,  which  in  a  town  was 
considered  no  nuisance  at  all. 

In  The  Attorney  General  v.  Nichol,  that 
was  an  information  by  the  Attorney  Grenend 
only  because  it  was  on  behalf  of  a  charity, 
not  on  the  ground  of  public  nuisance,  for 
an  injunction  to  restrain  the  defendants 
from  building  a  wall  which  would  darken 
ancient  lights  of  the  Scottish  Hospital.  The 
injunction,  having  been  granted  ex  parte, 
was  dissolved  because  it  did  not  appear 
that  there  was  a  sufficient  degree  of  near- 
ness of  the  wall  to  the  light  to  constitute 
a  nuisance. 

In  Crowder  v.  Tinkler,  which  was  the 
case  of  the  powder  mills,  that  was  a  bill  by 
a  private  individual  on  the  ground  that  the 
erection  of  a  certain  powder  mill  or  coming 
mill  for  the  manu&cture  of  powder  within 
a  certain  distance  of  his  premises  endan- 
gered the  safety  of  his  property,  and  the 
Lord  Chancellor  directed  die  plaintiff  to 
indict  the  building  as  a  nuisance — observe, 
that  is,  a  public  nuisance,  and  in  the  mean 
time  he  put  the  defendant  on  terms  as  to 
how  he  should  use  the  mills,  with  liberty 
to  apply  on  the  result  of  that  trial.  That 
proves  the  contrary  of  the  proposition  con- 
tended for,  because  that  was  a  public 
nuisance.  Lord  Eldon  directed  it  to  be 
tried  as  a  public  nuisance,  by  directing  an 
indictment  to  be  brought,  yet  he  sustained  ' 
the  bill — ordered  the  motion  to  stand  over 
till  the  result  of  the  trial  of  the  indictment, 
and  any  party  was  to  be  at  liberty  to  apply. 
It  appeared  in  that  case  that  there  was 
great  conflict  of  affidavit  as  to  whether  it 
was  likely  to  prove  a  nuisance  or  not. 

Hudson  V.  Maddison  was  the  case  of  five 
persons  joining  together  to  complain  of  an 
act  which  was  a  separate  nuisance  to  each 
of  them ;  and  it  was  held  that  the  five  could 
not  join  together.  That  was  all;  but  that 
was  determined  only  on  the  ground  on  which 
JoTies  V.  Garcia  del  if  fo(20)  was  determined, 
(20)  Turn.  &  R.  297. 
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-which  was  the  case  of  the  Peruvian  loan, 
where  one  person  filed  a  hill  on  hehalf 
of  himself  and  all  the  other  shareholders. 
It  was  decided  in  that  case  that  the  hill 
did  not  lie  on  hehalf  of  himself  and  all 
others,  hecause  each  one  was  a  separate 
creditor  of  the  Peruvian  government  or 
the  individual  acting  for  the  Peruvian 
government.  Squire  v.  Campbell,  another 
case  cited,  was  the  case  of  the  erection  of 
the  statue  of  Creorge  the  Third  near  Pall 
Mall  East ;  and  I  suppose  that  was  cited 
hecause  it  appears  the  Attorney  General 
was  a  defendant.  There,  Lord  Cottenham 
held  that  that  was  not  a  puhlic  nuisance, 
because  it  did  not  obstruct  the  carriage- 
way, and  it  was  not  a  private  nuisance 
because  the  only  private  mischief  was  that 
it  might  diminish  the  value  of  a  man*s 
house,  which  was  no  ground  of  nuisance, 
or  might  shut  out  a  pleasant  prospect, 
which  was  not  a  ground  of  nuisance ;  hut 
the  Attorney  General  was  made  a  party, 
not  in  respect  of  nuisance  at  all,  but  because 
the  freehold  of  the  spot  on  which  the  statue 
was  erected  being  in  the  Crown,  the  plain- 
tiff  thought  it  better  to  make  the  Attorney 
General  a  party  to  sustain  that  interest, 
and  not  on  the  ground  at  all  that  the 
Attorney  General  was  a  necessary  party 
to  such  a  suit.  The  Attorney  General  v. 
CleaveTf  another  case  cited,  was  an  infor- 
mation by  the  Attorney  General.  Now, 
here  was  a  public  nuisance ;  it  was  to 
restrain  the  manufacture  of  soap  on  the 
ground  of  its  being  a  public  nuisance  to 
the  inhabitants  of  Battersea  and  Chelsea. 
That  was  an  information  by  the  Attorney 
General;  but  that  proves  nothing.  It 
only  shews  that  where  the  object  is  to 
restrain  it  as  a  public  nuisance,  that  must 
be  done  by  information ;  but  it  does  not 
at  all  shew  that  an  individual  may  not 
have  a  bill  if  he  proves  special  damage 
arising  to  himself  out  of  a  public  nuisance. 
There,  Lord  Eldon  ordered  the  motion  to 
stand  over,  and  in  the  mean  time  directed 
an  indictment  to  be  tried.  These  are  the 
cases  cited  in  support  of  the  proposition 
that  the  bill  does  not  lie.  Now,  several 
cases  have  been  referred  to  on  the  part  of 
the  plaintiff— iSjoencer  v.  the  London  and 
Birmingham  Railway  Company,  Sampson 
V.  Smith,  Haines  v.  Taylor  and  Walter  v. 
Selfe ;  in  all  of  which  and  in  many  other 


cases  that  might  be  cited  it  has  been  held 
and  acted  on,  over  and  over  and  over 
again,  that  if  an  individual  sustains  a 
special  and  particular  damage  from  an  act 
he  may  have  a  bill ;  if  it  be  such  a  case 
as  a  court  of  equity  will  interfere  in  at  all, 
he  may  have  the  interference  of  the  Court 
on  a  bill,  although  the  act  complained  of 
be  in  its  nature  a  public  nuisance.  There 
were  two  other  cases  cited — The  Attorney 
General  v.  Forbes  and  The  Attorney  General 
V.  Johnson.  These  cases  only  shew  this, 
that  there  may  be  both  an  information  and 
a  bill ;  that  is,  that  the  Attorney  General 
may  file  an  information  to  restrain  it  as  a 
public  nuisance,  and  the  particular  indivi- 
dual who  sustains  particular  injury  may 
join  as  plaintiff  as  well  as  relator,  and  have 
the  remedy  for  himself  also  in  the  same 
suit.  I  am  of  opinion,  therefore,  that  the 
first  ground  of  demurrer  is  not  tenable. 

The  next  ground  of  demurrer  insisted 
upon  was  that  the  plaintiff  has  not  esta- 
blished his  right  at  law.     Now,  it  is  true 
that  equity  will  only  interfere  in  case  of 
nuisance  where  the  thing  complained  of  is 
a  nuisance  at  law ;  there  is  no  such  thing 
as   an   equitable  nuisance ;    but  is   it  a 
ground  of  demurrer  that  the  matter  has 
not  yet  been  tried  at  law?     It  may  be 
ground,  and  is  ground  very  often,  for  r^fus- 
ing  an  injunction  upon  the  motion ;    but 
is  it  ground  of  demurrer  ?     No,  I  am  not 
aware  of  any  cases  in  which  it  has  been 
so  determined.     I  find  as  far  back  as  the 
time  of   Lord   Hardwicke   in  Morris  v. 
Berkeley  (21),  that  was  a  motion  in  rela- 
tion to  the  obstruction  of  the  plaintiff*s 
ancient   lights.     It  had   not   been    tried 
at  law.     So  far  from  saying  that  the  bill 
would  not  lie  because  it  had  not  been 
tried  at  law,   Lord   Hardwicke   actually 
granted  the  injunction,  but  directed  a  trial, 
and  after  the  trial  any  party  was  to  be  at 
liberty  to  apply.     In  Elmhirst  v.  Spencer 
Lord  Cottenham  expresses  himself  thus — 
"The  plaintiff  before  he  can  ask  for  an 
injunction  must  prove  that  he  has  sus- 
tained such  a  substantial  injury  by  the  acts 
of  the  defendants  as  would  have  entitled 
him  to  a  verdict  at  law  in  an  action  for  dam- 
ages."     A    1  tb^^*  ^^  another  part  of  the 
same  judmY\    k  ^^  ^^^  "  "^^^  Court  will 
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not  take  upon  itself  to  adjudicate  upon  the 
question  whether  this  is  a  nuisance  or  not; 
that  must  be  ascertained  in  a  court  of 
lawy  as  laid  down  by  Lord  Eldon  in  The 
Attorney  General  v.  Cleaver.*^  Now  what 
did  Lord  Eldon  do  in  The  Attorney  General 
v.  Cleaver?  Why,  in  that  case,  which  was 
a  public  nuisance,  he  directed  the  indict- 
ment, which  had  been  ahready  brought  and 
was  pending,  to  be  prosecuted  ;  he  spoke 
to  one  of  the  Judges  to  expedite  the  trial 
and  ordered  the  motion  to  stand  over 
untfl  the  hearing  of  it.  Therefore,  Lord 
Cottenham,  in  that  case,  is  referring  to 
the  principle  that  you  cannot  ask  for  the 
injunction  if  there  be  a  question  about 
your  legal  right — about  its  being  at  law 
a  nuisance.  But  I  do  not  know  where  it 
is  laid  down  that  a  bill  will  not  lie,  that 
is,  that  it  is  ground  of  demurrer  because 
the  action  has  not  yet  been  brought. 
However,  whether  that  be  so  or  not,  in 
fiict  the  plaintiff  has  recovered  at  law,  the 
thing  has  been  tried  at  law,  but  this  in- 
genious argument  is  suggested — it  is  said, 
"True,  there  has  been  an  action  at  law,  but 
this  which  is  now  being  done,  which  you 
call  a  nuisance,  has  never  been  tried  at  law. 
When  the  trial  took  place  at  law,  we  were 
ringing  bells  every  day  in  the  week,  we 
were  beginning  at  five  o'clock  in  the  morn- 
ing and  we  were  ringing  a  considerable 
period  of  time  on  each  occasion,  but  now 
we  are  doing  much  less ;  we  are  only  ring- 
ing them  on  Sundays ;  we  are  ringing 
them  a  fewer  number  of  times ;  we  are 
not  ringing  them  so  long  at  a  time;  there- 
fore go  and  bring  your  action  for  this,  and 
see  whether  this  is  a  nuisance.  You  have 
not  tried  this."  Now,  if  that  argument 
were  to  prevail,  only  see  what  it  would 
come  to.  Supposing  that,  after  the  trial 
of  the  action,  the  defendant  had  done  this — 
instead  of  ringing  seven  days  in  the  week 
he  had  rung  six,  or  instead  of  beginning  at 
^Ye  o'clock  in  the  morning  he  had  begun 
at  six,  or  instead  of  ringing  for  a  quarter 
of  an  hour  he  had  rung  ten  minutes  each 
time,  and  when  the  plaintiff  came  into 
equity  to  restrain  him  he  had  said,  "  You 
have  not  tried  this;  when  you  brought 
your  action  I  rang  for  seven  days  in  the 
week,  I  only  ring  six  now  ;  I  began  at  five 
o'clock,  I  now  only  begin  at  six  in  the 
morning,"  and  so  on.    Well,  if  that  were 


yielded  to  and  another  action  brought  and 
damages  recovered,  he  would  reduce  the 
number  of  days  ringing  from  six  to  five. 
"  Now  you  have  not  tried  this  same  thing," 
and  so  on  iotie9  qnotiea.  It  is  clear  the 
argument,  pushed  to  its  legitimate  conclu- 
sion, must  result  in  that  which  is  contrary 
to  all  reason  and  to  all  justice.  The  thing 
has  been  tried,  because  what  is  it  you  are 
to  try  at  law  ?  You  are  to  try  (if  it  be  a 
question)  whether  the  plaintiff's  right  in 
his  house  be  such  as  to  entitle  him  to  come 
into  equity  at  all,  and  you  are  also  to  try 
whether  the  ringing  of  these  bells  is  in  its 
nature  at  law  considered  a  nuisance.  That 
has  been  tried,  but  the  exact  extent  or 
quantum  of  injury  or  nuisance  inflicted  is 
a  question  which  does  not  require  re- 
peated trials  in  order  to  satisfy  the 
rule  of  the  Court;  that  as  to  a  nui- 
sance, that  being  a  matter  of  law  only, 
the  law  is  to  determine  what  is  nuisance. 
But  upon  the  demurrer  the  whole  question 
upon  this  ground  is  put  an  end  to  by  an 
>  allegation  in  the  bill,  which  this  demurrer 
of  course  admits  to  be  true, — it  is  this : 
that  whatever  be  the  extent  of  the  ringing 
now  practised,  that  is,  on  the  9th  and  16th 
of  November,  those  two  Sundays,  and  no 
doubt  on  subsequent  Sundays,  whatever 
be  the  case  in  that  respect,  the  bill  alleges, 
and  the  demurrer  admits,  that  the  defendant 
threatens  and  intends  not  only  to  continue 
tolling  or  ringing  the  last-mentioned  bells 
on  Sunday  in  the  manner  last  aforesaid,  but 
he  also  threatens  and  intends  to  ring  peals 
of  the  said  six  bells,  and  also  to  toll  and 
ring  on  week-days,  and  he  also  threatens 
and  intends  to  toll  and  ring  the  bell  of  the 
before-mentioned  chapel  or  religious  house; 
so  that  he  admits  that  what  is  now  being 
done  is  only  an  instalment  of  that  which  he 
not  only  reserves  to  himself  the  right  to  do, 
but  which  he  actually  intends  to  do:  to 
ring  as  he  rang  before,  every  day  in  the 
week,  to  ring  peals  on  six  bells,  to  ring 
just  as  he  pleases.  Therefore,  upon  the 
demurrer  it  is  quite  clear  the  argument  that 
the  plaintiff  has  not  established  his  right  at 
law  is  one  which  cannot  be  maintained. 

Now,  there  was  one  point  raised  by  the 
plaintiff  which  I  do  not  think  it  necessary 
to  go  into.  The  plaintiff  insisted  that  it 
was  illegal  for  Roman  Catholics  to  ring 
and  toll  bells  in  a  steeple  annexed  to  their 
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place  of  worship.  It  appears  to  me  that 
whether  that  he  so  or  not  is  perfectly  im- 
material to  this  case ;  because,  even  if  it 
be  illegal,  I  am  not  to  grant  an  injunction 
to  restrain  an  illegal  act  merely  because  it 
is  illegal.  I  could  not  grant  an  injunction 
to  restrain  a  man  from  smuggling,  which  is 
an  illegal  act.  If  it  be  illegsd,  the  illegality 
of  it  is  no  ground  for  my  interfering. 
Therefore  I  do  not  at  all  touch  upon  or  go 
into  the  question,  whether,  under  the 
numerous  acts  of  parliament  relating  to  the 
Roman  Catholics,  it  be  or  be  not  now  law- 
ful to  have  a  steeple  and  beUs.  For  the 
reasons  which  I  have  mentioned  I  over- 
rule the  demurrer. 

Now,  I  proceed  to  give  my  opinion  with 
regard  to  the  motion,  and  many  of  the  ob- 
servations which  I  have  made  upon  the 
demurrer  necessarily  more  or  less  apply  to 
the  motion,  for  I  find  that  almost  with- 
out exception,  or  with  very  trivial  excep- 
tions, the  facts  as  alleged  by  the  bill  are 
verified  by  affidavit,  and  are,  in  fact,  not  in 
contradiction.  There  are  slight  discrepan- 
cies ;  for  example,  the  bill  aJleges  that  on 
some  occasions  the  period  of  the  ringing 
was  six  minutes,  when  the  defendant  says, 
in  fact,  it  was  five  minutes ;  it  was  rather 
exaggerated  by  the  plaintiff.  Therefore, 
of  course,  in  diose  instances  I  take  it  ac- 
cording to  the  defendant's  statement,  and 
not  according  to  the  statement  of  the  bill. 
But  in  all  respects,  I  think  almost  without 
exception,  there  is  no  discrepancy  in  the 
statement  as  to  the  facts  of  the  case.  I 
have  already  stated  these  facts,  and  there- 
fore I  need  not  repeat  them.  But  I  may 
observe,  the  six  bells  having  been  erected 
in  the  steeple  about  the  month  of  May  when 
the  chkpel  was  opened,  those  bells  are, 
according  to  the  description  of  the  size 
(whi6h  is  not  in  contradiction)  and  their 
weight,  very  large  bells,  they  are  not  the 
ordinary  sized  chapel  bells  which  are  used 
in  most  chapels,  and  used  perhaps  in  most 
of  the  district  churches  in  and  near  London, 
but  are  very  large,  imusually  large,  bells ; 
and  the  effect  is  thus  described  of  the  ring- 
ing of  those  bells  antecedently  to  the  trial 
by  Mr.  Soltau  in  his  affidavit,  and  not  in 
any  way  contradicted.  He  says,  that  *  *  when 
a  peal  of  the  bells  of  the  said  Roman  Ca- 
tholic Church  was  rung  the  noise  was  so 
great  that  it  was  impossible  for  me  or  the 


members  of  my  family  to  read,  write,  or 
converse  in  my  dwelling-house.     And  I 
further  say  that  the  tolling  and  ringing  of 
the  said  beU  and  bells  was  and  is  an  into- 
lerable nuisance  to  me ;  and  if  the  said  bell 
or  bells  is  or  are  permitted  to  be  tolled  or 
rung  in  the  manner  in  which  the  same  was 
so  tolled  and  rung  as  aforesaid,  it  will  be 
impossible  for  me  to  continue  to  reside  any 
longer  in  my  said  house."     That  is  the 
description  of  the  effect  produced  by  the 
ringing  of  the  bells  as  it  was  practised 
antecedently  to  the  verdict  in  August  last. 
An  application  having  been  made  to  the 
defendant  to  desist  before  an  action  was 
brought,   and  being  refused,   the  action 
was  brought,  and  I  have  already  stated  the 
result  of  that  action.      It  appears  that 
the   chapel  bell  has  been  since  removed 
from  the  top  of  the  building  to  the  side, — 
and  to  the  side,  as  I  understand,  faiihest 
away,   most  remote   from   the   plaintiff's 
house,  which  is  on  the  other  side.     Now, 
the  affidavits  having  described  as  the  bill 
describes  the  present  ringing,  that  is,  the 
ringing  on  the  9th  and  16th  of  November, 
correcting  it  firom   six    minutes   to  five 
minutes,  as  the  defendant  alleges  it, — ^which 
I  do,  of  course,  taking  it  according  to  the 
defendant's  statement, — ^the  effect  of  the 
ringing,  as  it  is  now  practised,  is  thus 
described  in  the  affidavit  of  Mr.  Soltau. 
He  says,    "  And  I  further  say  that  the 
tolling  and  ringing  of  the  said  beUa  of 
the  said  Roman  Catholic  Church,  in  the 
manner  in  which  they  were  so  tolled  and 
rung  on  the  said  9th  day  of  November 
instant,  and  the  16th  day  of  November 
instant,  caused  considerable  annoyance  to 
myself,  and  disturbed  the  devotions  of  the 
members  of  my  family.     And  that  during 
the  time  or  times  when  some  of  the  more 
weighty  of  the  said  bells  are  rung  or  tolled, 
it  is  impossible  for  me  to  read  without 
great  difficulty."     Then  he  mentions  the 
fact  of  his  daughter  having  been  removed 
from   the   house,  which  I  do    not    dwell 
upon,  and  he  proceeds  thus :    *^  And   I 
further  say  that  the  tolling  and  ringing  of 
the  said  bells  on  the  said  9th  and  16th 
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8o  tolled  and  rung  on  the  9th  and  16th  of 
NoTember  as  aforesaid,  the  Talue  of  my 
said  dwelling-house  and  premises  will  be 
considerably  diminished,  and  that  if  I  and  my 
£unfly  are  compelled  to  leave,  I  could  only 
dispose  of  it  at  a  great  pecuniary  sacrifice. 
And  I  further  say  that,  the  distance  of  my 
bed-room  firom  the  bell  of  the  said  chapel 
and  the  bells  of  the  said  church  does  not 
exceed  twenty  yards." 

Tbere  is  another  affidavit  also,  the  affi- 
davit of  Mr.  Gadsden,  in  support  of  the 
plaintiff's  allegation,  which  thus  states  the 
nuisance  as  it  now  exists  according  to  the 
present  practice  of  ringing.  *^  I  furtiier  say 
that  I  have  heard  the  said  bells  as  they 
now  ring  and  toll  since  the  Idth  of  August, 
when  I  was  in  the  plaintiff's  residence  on 
Uie  dOtb  of  November  now  last  past — that 
30th  of  November  being  a  Sunday — and 
I  consider  the  ringing  and  tolling  of  the 
said  bells,  both  as  they  were  rung  and 
tolled  prior  to  the  said  13th  day  of  August 
1851,  and  as  they  are  now  rung  and  tolled, 
to  be  peculiarly  annoying  and  distressing 
to  any  person  occupying  the  residence  of 
the  said  plaintiff,  and  in  my  opinion  the 
value  thereof  is  greatly  decreased  by  reason 
of  such  ringing  and  tolling."  Then  he 
goes  on  to  state,  "  That  if  the  said  bells 
were  not  rung  and  tolled  as  aforesaid,  in 
my  opinion  the  said  house  would  still  let 
for  ISO/,  per  annum,  the  rent  which  I  am 
informed  the  said  plaintiff  now  pays  for  it. 
And  I  say  that  I  consider  from  the  pecu- 
liar position  of  the  said  church  with  refer- 
ence to  the  plaintiff's  residence,  that  any 
ringing  or  tolling  the  bells  of  the  said 
church,  even  on  a  Sunday  only,  as  they 
are  now  rung  and  tolled,  would  have  the 
effect  of  deteriorating  the  value  thereof, 
because  I  do  not  believe  any  private  gen- 
tleman or  lady,  or  any  person  who  could 
afford  to  pay  such  a  rent  would  become 
a  tenant  thereof."  That  is  the  account 
given  of  the  effect  of  the  present  nui- 
sance. Now,  it  struck  me  at  the  time, 
that  I  should  have  expected  more  persons 
to  have  been  brought  forward  to  depose 
to  the  £sct  of  the  nuisance.  There  is  the 
affidavit  of  the  plaintiff,  and  the  affidavit 
of  Mr.  Gadsden ;  but  when  I  consider  that, 
in  fiict,  there  is  no  controversy  about  it, 
and  that  there  is  no  contradictory  evi- 
dence, then  it  appears    to  me  that  the 


plaintiff  was  perfectly  justified  in  saying 
if  there  had  been  witnesses  brought  to 
contradict  it,  I  might  then  have  brought 
forward  half  a  dozen  more  witnesses,  as 
I  did  at  the  trial — I  might  have  brought 
forward  a  number  of  witnesses ;  but  if  it 
is  not  denied,  it  is  not  necessary  for  me  to 
do  more  than  to  have  my  own  affidavit  and 
the  affidavit  of  one  disinterested  person 
deposing  distinctly  to  the  effect  of  the 
nuisance.  When  I  say  it  is  not  denied, 
there  is  an  affidavit  on  the  part  of  the  de- 
fendant, of  Mr.  Wright,  which  states  this. 
After  stating  an  attempt  to  let  the  plain- 
tiff's house,  he  says,  **And  I  say  that  I  live 
near  the  church  in  the  said  pleadings  men- 
tioned, and  within  fidl  hearing  of  the  bells 
in  the  said  pleadings  also  mentioned ;  and 
I  say  that  I  do  not  consider  them  any 
nuisance.  And  I  say  that  I  know  from 
frequent  communication  with  my  neigh- 
bours that  the  said  bells  are  not  considered 
a  nuisance  to  persons  generally."  And 
then  he  adds  this,  *'  And  I  say  that  the 
four  Protestant  Churches  in  Clapham  afore- 
said have  and  use  bells  which  ring  several 
times  for  half  an  hour  at  a  time  on  Sun- 
days, and  twice  on  Wednesdays  and  Fri- 
days, besides  frequent  ringings  during  the 
day  for  deaths  and  funerals."  Now,  that  is 
the  only  affidavit  which  at  all  contradicts 
the  fact  of  this  being  a  nuisance.  The 
affidavit  of  Mr.  Weld,  the  priest,  does  not, 
and  I  think  very  properly,  say  it  is  not  a 
nuisance,  but  he  addresses  himself  to 
other  matters  which  I  shall  have  occasion 
to  advert  to  presently.  Now,  what  does 
this  amount  to  ?  This  is  a  gentleman 
who  says,  "  I  live  near  the  church  ;"  the 
whole  question  is,  how  near  ?  He  says, 
**  I  live  within  full  hearing  of  the  bells." 
Yes ;  but  how  near  to  die  bells  ?  He 
says  that  his  neighbours  do  not  consider  it 
a  nuisance.  But  where  do  those  neigh- 
bours live  ?  How  near  to  the  bells  ?  It 
really  comes  round  to  what  I  observed 
upon  the  demurrer,  that  the  chiming  of 
these  bells,  which  may  be  and  is  a  great 
nuisance  to  a  person  living  as  near  as  the 
plaintiff  lives,  may  be  not  only  no  nuisance, 
but  an  actual  source  of  pleasurable  sensa- 
tions to  those  who  are  more  remote. 
Therefore^  as  Mr.  Wright  has  not  thought 
fit  to  tell  me  how  near  he  lives,  I  am 
left  to  conjecture.     It  may  be  10  yards, 
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100  yards,  500  yards  or  1,000  yards. 
Although  it  may  be  so  near  the  church 
that  he  may  hear  the  bells,  yet  he  may 
hear  them  in  a  way  which  I  can  easily 
conceive  would  be  extremely  pleasurable, 
or,  at  all  events,  no  nuisance.  Then,  with 
respect  to  the  neighbours,  we  have  no 
means  of  knowing  who  those  neighbours 
are,  or  how  near  they  live,  except  that 
they  say  they  do  not  consider  it  a  nuisance. 
Therefore,  I  consider  the  fact  of  its  being 
a  nuisance  sufficiently  established  by  the 
affidavits  which  have  been  made  on  the 
part  of  the  plaintiff.  But  really  one  ought 
to  take  into  consideration  the  actual  cir- 
cumstances proved,  and  not  at  all  disputed, 
that  these  bells  are  bells  of  a  most  unusual 
size,  varying  from  4^  cwt.  in  weight  to 
upwards  of  9  cwt.,  which  is  the  largest, 
varying  from  2  feet  3  inches  in  diameter, 
the  smallest,  to  3  feet  3  inches  in  diameter ; 
that  these  bells  are  placed  in  a  steeple 
which  is  almost  in  front  of  the  plaintiff's 
house,  and  within  the  front  court*yard,  now 
divided  into  two  in  consequence  of  the 
division  of  the  house  into  two,  but  which 
was  once  the  court-yard  of  the  whole  house 
when  it  was  occupied  as  one  house.  When 
you  consider  those  circumstances,  it  really 
is  hardly  necessary  for  persons  to  say  by 
affidavit,  that  it  must  be  an  intolerable 
nuisance  to  have  those  large  bells  ringing, 
even  for  a  short  period  of  time,  and  even 
on  Sundays  ringing  so  near  to  the  dwell- 
ing-rooms and  bed-rooms  of  the  plaintiff  *8 
house.  And  it  is  to  be  remembered  that 
the  plaintiff  has  not  gone  to  the  bells,  the 
bells  have  come  to  the  plaintiff.  The  bells 
have  been  put  there  when  the  plaintiff  has 
had  the  enjoyment  of  his  house  for  upwards 
of  thirty  years,  and  has  still  got  upwards 
of  thirty  years  to  run  of  his  lease. 

Then  I  may  further  observe  in  connex- 
ion with  this  point,  that  the  affidavits 
verify  also,  and  this  is  not  contradicted, 
the  allegation  in  the  bill  as  to  the  inten- 
tion of  the  defendant  not  to  confine  him- 
self to  the  ringing  which  has  taken  place 
on  the  9th  and  16th  of  November,  but  to 
ring  all  the  bells  in  peals,  to  ring  every 
day,  to  ring  the  chapel  bell,  in  short  to 
ring  as  often  and  as  much  as  he  pleased, 
and  as  he  did  before  the  trial.  That  is 
stated  according  to  belief.  The  plaintiff 
says,  "  I  am  informed  and  believe  that  the 
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defendant  threatens  and  intends  to  do  so, 
and  there  is  no  contradiction  to  that  what- 
ever. I  think  it  is,  I  must  say,  creditable 
to  Mr.  Weld  and  to  the  defendant  that 
they  do  not  come  forward  and  say  "  I  have 
no  intention  of  doing  so."  It  is  clear  (and 
they  are  right  in  that,  according  to  their 
view  of  their  rights)  they  are  right  in  say- 
ing '*  we  do  reserve  to  ourselves  the  right  of 
ringing  as  much  as  we  please,  for  we  think 
the  law  allows  us  to  ring,"  therefore  it  was 
quite  proper  not  to  come  forward  with  an 
affidavit  to  contradict  that.  I  must  take 
it  therefore  that  there  is  the  intention,  or 
at  all  events,  the  reservation  of  the  right 
to  themselves  on  the  part  of  the  defendant 
and  those  gentlemen  who  are  members  of 
this  body,  to  ring  as  much  as  they  please. 

Well,  then  it  is  said  that  part  of  what  is 
alleged  by  the  plaintiff  as  the  mischief 
arising  to  him  is  the  diminution  of  value 
of  his  house ;  and  it  is  said,  and  said  with 
perfect  truth,  by  the  defendant's  counsel 
that  many  cases  establish  the  proposition, 
beyond  all  controversy  that  mere  diminu-> 
tion  in  value  does  not  constitute  and  is  no 
ground  for  the  Court  interfering.  But 
although  it  is  perfectly  true  that  mere 
diminution  of  value  does  not  per  ae  consti- 
tute nuisance :  as,  for  example,  it  is  no 
nuisance  at  law  to  build  so  as  to  shut  out 
from  a  party  a  most  beautiful  prospect  which 
he  previously  enjoyed,  unless  the  buildings 
actually  darken  his  ancient  lights ;  and 
although  he  has  enjoyed  a  most  beautiful 
prospect  from  his  windows  and  a  most 
offensive  building  is  erected  on  another 
man's  ground,  a  grievous  eyesore,  which 
shuts  out  that  beautiful  prospect  and 
greatly  diminishes  the  value  of  his  house, 
that  is  not  at  law  a  nuisance ;  but  although 
that  be  so,  surely  the  extent  of  the  nuisance, 
if  it  be  a  nuisance,  may  be  materially  shewn 
by  this,  that  so  great  is  the  annoyance,  that 
no  respectable  person,  that  is,  no  person 
who  can  afford  to  live  in  such  a  house  as 
this,  would  take  it  with  such  a  nuisance, 
and  the  only  person  who  could  be  expected 
to  take  it  ^ould  be  only  one  who  would 
p&y  a  very  stlia^^  rent,  but  to  whom  it  was 
^^  object  in  \y^'^^  ^  ^^^y  large  house  at  a 
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inent,  not  as  constituting  a  nuisance,  but 
as  an  indication  of  the  extent  to  which 
that  is  in  itself  a  nuisance. 

Under  those  circumstances,  the  question 
I  have  to  ask  myself  and  that  I  have  to 
determine  is  this,  a  question  which  I  can- 
not do  better  than  state  in  the  language 
of  Lord  Justice  Knight  Bruce  when  as 
Vice  Chancellor  he  determined  the  case  of 
Walter  t.  Sel/e.  That  was  the  case  of  the 
brick-field  in  which  he  granted  the  injunc- 
tion. He  says,  *'  The  important  point 
next  for  decision  may  properly,  I  conceive, 
be  thus  put : — ought  ihis  inconvenience  to 
be  considered  in  fact  as  more  than  fanciful, 
or  as  one  of  mere  delicacy  or  fastidiousness, 
or  as  an  inconvenience  materially  interfer- 
ing with  the  ordinary  comfort,  physically,  of 
human  existence,  not  merely  according  to 
elegant  or  dainty  modes  and  habits  of  living, 
but  according  to  plain,  sober  and  simple 
notions  among  the  English  people  ?"  That 
enunciates  the  question,  I  think,  distinctly 
irbich  is  to  be  tried  upon  such  an  occasion 
as  this,  and  I  must  add  in  the  very  words 
in  which  Vice  ChanceUor  Knight  Bruce 
goes  on  there — "And  I  am  of  opinion  that 
tbis  point  is  against  the  defendant :"  that 
this  is  such  an  inconvenience,  such  an  in- 
vasion of  the  domestic  comfort  and  enjoy- 
ment of  a  man's  home  that  he  is  entitled 
to  come  and  ask  this  Court  to  interfere. 
And  upon  that  point  I  would  just  refer  to 
the  language  of  Lord  Eldon  in  the  case  of 
The  Attorney  General  v.  Nichol.  He  says, 
"  Uie  foundation  of  this  jurisdiction,  that 
is,  interfering  by  injunction,  is  that  head 
of  mischief  idluded  to  by  Lord  Hardwicke, 
that  sort  of  material  injury  to  the  comfort 
of  the  existence  of  those  who  dwell  in 
the  neighbouring  house,  requiring  the 
application  of  a  power  to  prevent,  as  well 
as  remedy,  an  evil  for  which  damages  more 
or  less  would  be  given  in  an  action  at  law." 
That  is  the  ground  for  the  interference  by 
injunction,  and  that  is  the  ground  upon 
which  I  conceive  that  I  ought  to  grant  an 
injunction  in  this  case. 

Before  I  finish  I  will  just  make  an  ob- 
servation upon  a  point  which  was  raised  by 
the  defendsmt,  that  in  fiict  these  bells  are 
no  more  a  nuisance  than  the  bells  of  a 
parish  church.  It  is  said  that  there  are 
four  in  this  parish;  the  parish  seems  to 
have  been  divided  into  districts,  and  there 
are  four  parochial  district  churches  or  parish 


churches :  they  have  all  their  bells,  they 
ring  on  Sundays  and  they  ring  on  Wednes- 
days and  Fridays,  and  if  this  be  a  nuisance 
why  is  not  that  a  nuisance  ?  Or  if  that  be 
not  a  nuisance  why  is  this  a  nuisance? 
Now,  it  seems  to  be  overlooked,  that  this 
building  to  which  these  bells  are  attached, 
although  called  a  church,  called  by  those 
who  have  erected  it  and  those  who  use  it, 
a  church,  is  not  in  the  eye  of  the  law  a 
church ;  it  is  no  church  in  law,  it  is  no 
more  a  church  than  the  chapel  or  meeting- 
house of  any  denomination  of  Protestant 
Dissenters.  A  church  in  law  is,  that  build- 
ing of  which  there  is  but  one  in  the  parish, 
or  but  one  in  the  parochial  district  where 
the  parish  has  been  divided  by  act  of  par- 
liament. It  is  a  building  of  which  the 
freehold  both  of  the  church  and  the  church- 
yard is  vested  in  the  parson  of  the  parish, 
and  of  which  there  are  churchwardens;  to 
which  bells  are  an  appendage  recognized 
by  law,  the  special  property  of  which  bells 
by  law  is  vested  in  the  churchwardens, 
but  for  the  benefit  of  the  parishioners  at 
large ;  in  respect  of  which  bells  it  has  been 
held  that  an  action  wiU  lie  by  a  succeed- 
ing churchwarden  in  his  ofiicial  capacity 
against  the  retiring  churchwarden  in  trover 
to  recover  the  very  bells,  on  the  ground  of 
the  special  property  vested  by  law  in  the 
churchwardens,  and  that  you  must  in  the 
action  lay  the  property  as  being  the  pro- 
perty of  the  parishioners.  The  law  recog- 
nizes the  bells  as  an  appendage  to  a  parish 
church,  and  by  law  the  churchwardens  are 
to  have  the  custody  of  the  belfry  in  which 
the  bells  are  suspended  and  tolled.  More- 
over, with  regard  to  churches,  unless  in 
special  cases  of  churches  founded  by  the 
Crown,  or  special  cases  of  churches  founded 
by  act  of  parliament,  not  parish  churches, 
they  are  under  the  jurisdiction  of  the  Bishop 
of  the  diocese.  There  is  but  one  church  in 
each  parish  or  in  each  district,  which  is 
under  the  jurisdiction  of  the  Bishop  of  the 
diocese.  There  is  but  one  Bishop  of  the 
diocese.  Is  it  said  that  this  building  is 
under  the  jurisdiction  of  the  Bishop  of 
Winchester,  in  whose  diocese,  I  believe, 
Clapham  is  situate  ?  Certainly  not.  It  is 
but  a  chapel,  it  is  no  church,  it  has  no 
privilege,  it  has  no  legal  privilege  of  ring- 
ing bells  in  the  same  way  that  a  parish 
church  has  thd  privilege  of  having  bells  or 
ringing  bells.     I  do  not  mean  in  what  I 
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say  in  the  slightest  degree  to  intimate  that 
it  is  unlawful  for  Roman  Catholics  to  have 
hells  attached  to  their  places  of  worship. 
I  avoid  that  question  entirely,  which  I  have 
hitherto  avoided.  But  it  seems  to  be  as- 
sumed that  this  stands  on  the  footing  of  a 
parish  church,  and  therefore  that  it  is  as 
much  privileged  and  entitled  to  have  bells, 
whether  a  nuisance  or  not,  as  a  parish  church. 
For  that  reason  I  have  made  these  obser- 
vations. 

Now,  another  observation  that  was  made 
was,  that  there  has  been  acquiescence 
here,  and  that,  therefore,  the  plaintiff  is 
not  entitled  to  the  injunction.  I  must 
say  a  case  less  of  acquiescence  I  have 
seldom  met  with ;  as  soon  as  the  nuisance 
from  the  single  bell  on  the  roof  of  the 
house  began,  a  respectful  letter  was  ad- 
dressed to  the  superior  or  superiors  of  this 
establishment,  requesting  that  it  might  not 
be  continued.  That  being  disregarded 
another  was  sent,  and  it  was  thought  better 
to  let  that  be  sent  to  Cardinal  Wiseman  in 
the  hope  that  he  might  interfere ;  an  inter- 
view was  had  between  the  splicitors,  and 
that  resulted  in  nothing  but  a  statement 
from  Mr.  Harting,  the  solicitor  for  the 
defendant,  that  they  could  do  no  more  than 
alter  the  hour  from  five  to  six  o'clock. 
Mr.  Soltau  bore  that  as  well  as  he  could ; 
but  when  in  May  last  came  the  six  bells 
in  the  tower  for  tiie  first  time,  does  he  lie 
by  ?  So  far  from  it  he  brings  his  action  on 
the  28th  of  June ;  that  is  diligently  prose- 
cuted; the  trial  is  on  the  13th  of  August, 
the  judgment  is  entered  up  on  the  10th  of 
November  in  the  foUowing  term,  and  on 
the  21st  of  November  he  files  his  bill,  after 
having  again  applied,  in  consequence  of 
the  renewal  of  die  ringing,  to  have  it  dis- 
continued, and  met  with  a  refusal.  Now, 
a  case  less  of  acquiescence  I  have  seldom 
met  with.  It  appears  to  me  that  the  plain- 
tiff has  diligently  asserted  his  rights.  I 
think  he  is  entitled  to  an  injunction,  but 
not  quite  in  the  terms  in  which  it  is  asked 
by  the  notice  of  motion.  The  bill  asks  for 
an  injunction  to  restrain  the  ringing  of 
these  bells  altogether,  or,  in  the  alternative, 
to  restrain  the  ringing  of  them  so  as  to 
constitute  a  nuisance  or  an  annoyance  to 
the  plaintiff.  It  appears  to  me  that  the 
latter  form,  very  nearly,  is  the  form  in  which 
the  injunction  ought  to  be  granted,  There- 
fore, I  shall  order  an  injunction  to  issue  to 


restrain  the  defendant;  and  all  persons  act- 
ing imder  his  direction  or  by  his  authority, 
from  tolling  or  ringing  the  bells  in  the 
plaintiff's  bill  mentioned  (because  the 
prayer  is  confined  to  the  said  bells),  or 
any  of  them,  so  as  to  occasion  any  nuisance, 
disturbance,  and  annoyance  to  the  plaintiff 
and  his  family  residing  in  the  plaintiff's 
dwelling-house  in  the  bill  mentioned. 

Mr.  McUins  submitted  whether  the  terms 
of  the  injunction  might  not  involve  an 
uncertainty. 

KiNDBRSLET,  V.C.— I  am  aware  they 
must,  but  I  may  mention  that  I  am  in 
this  respect  following  what  was  done  by 
the  Vice  Chancellor  Knight  Bruce  in  the 
case  I  referred  to  of  Walter  v.  SelfCj  the 
brick-field  case.  He  issued  an  injunction 
in  these  terms,  which  no  doubt  is  equally 
liable  to  uncertainty,  that  is  to  say,  it  may 
be  questionable  whetlier  a  certain  degree  of 
ringing  may  or  may  not  occasion  annoy- 
ance, disturbance,  and  nuisance  to  the 
plaintiff  and  his  family,  but  the  same  thing 
will  apply  here.  In  that  case  he  says :  *'let 
the  defendant,  his  servants,  workmen,  and 
agents,  be  restrained  by  injunction  from 
burning,  or  causing  to  be  burnt,  bricks  on 
the  defendant's  strip  of  ground  in  the  bill 
mentioned,"  not  absolutely,  but  '*  so  as  to 
occasion  damage  or  annoyance  to  the  plain- 
tiffs, or  either  of  them,  as  owner  or  occupier 
of  the  messuage  in  the  bill  mentioned  to 
be  occupied  by  the  plaintiff  Charles  Pressly, 
or  injury  or  damage  to  the  messuage,"  and 
so  forth. 

Mr.  MaUns  said  he  was  aware  that  that 
injunction  had  had  the  effect  of  stopping 
the  brick-burning  altogether. 

KiNDERSLEY,  V.C. — That  may  be,  and 
this  may  have  the  effect  of  stopping  tbe 
ringing  of  the  bells  altogether.  But  I 
conceive  I  have  no  right  to  say,  and  I 
cannot  say,  that  it  is  absolutely  impos- 
sible that  any  one  of  these  bells, — ^may  not 
be  rung  so  as  to  occasion  no  nuisance  or 
annoyance  to  ^^^  plaintiff.  It  is  possible : 
and  thetefoT^  ^  ^^  not  think  it  right,  to  say 
that  thcv  vW  ^^^^^  ™8  one  of  these  bells 
agaii^  A  1  ^"^-a  Oao*®  ^^s  are  in  existence. 
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MORTIIIKB  V,  WATTS. 


•Leasehold — Direction  to  renew 
-  Trustees — Discretion. 


A  iesAaior  bequeathed  leasehold  premises^ 

held  for  lives^  to  trustees  upon  trusty  out  of 

the  rents  and  profits  respectively,  to  pay  and 

perform  the  rents  and  covenants,  and  if  they 

thouyht  it  advantageous,  that  they  should  en- 

deavour  to  effect  renewals  of  the  subsisting 

leases^  or  any  of  them,  as  they  should  think 

proper ;  and  if  they  in  their  discretion  should 

think  fit  or,  expedient,  but  not  necessarily  or 

peremptorily 9  effect  and  keep  on  foot  insure 

ances  on  the  lives  of  the  cestuis  que  vie,  or 

any  of  them,  and  should  effect  such  insurances 

m  such  sum  as  in  the  opinion  of  the  trustees 

should  he  sufficient  to  enable  them  whenever 

a  life  dropped  to  effect  a  renewal,  and  should 

out  of  the  rents  and  profits,  or  by  mortgage 

thereof,  or  of  any  part  thereof,  raise  money 

sufficient  to  effect  the  renewal  of  the  leases 

so  often  as  advisable.     The  testator  died  in 

1849  leaving  a  son  and  two  daughters,  the 

latter  of  whom  had  issue.   He  was  possessed 

of  divers  leasehold  estates  held  at  different 

rents,  for  various  terms  of  years,  if  certain 

persons  should  so  long  live.     Renewals  of 

these  leases  had  been  made,  but  none  of  them 

contained  any  clause   of  renewal.     Upon 

a  special  ease  under  13  4*  14  Viet.  c.  35, — 

HM,  that  a  trust  had  been  created,  and 

thai  there  was  an  imperative  duty  to  renew 

if  reasonable  terms  could  be  obtained :  that 

they  were  not  to  sacrifice  the  tenants  for  life 

to  &e  persons  entitled  in  reversion :  that  they 

had  a  discretion  to  exercise  in  order  to  keep 

the  estate  in  its  present  condition :  that  the 

trustees  had  a  discretion  to  raise  money  by 

insuring  the  lives  out  of  the  rents  and  profits, 

or  by  mortgage,  and  that  they  were  bound  to 

exercise  their  discretion. 

Nicholas  Watts,  by  his  will,  dated  the 
31st  of  December  1845,  gave  to  bis  wife 
Jnditb  Watts  for  her  Hfe,  if  she  should 
so  long  remain  his  widow,  the  dwelling- 
house  and  premises  in  which  he  then 
resided,  and  subject  thereto,  he  directed 
that  thej  should  pass  under  the  bequest  of 
his  leasehold  estates. 

Nxw  Sans,  XXL— Ghaso. 


The  testator  then  bequeathed  all  the 
residue  of  his  personal  estate,  except  lease- 
holds and  chattels  real,  to  Oeorge  Ferris 
Whidbome  Mortimer  and  John  Bradford, 
upon  trust,  to  collect  the  same  and  invest 
the  proceeds,  and,  subject  to  the  payment 
of  an  annuity  of  5002.  a-year  to  his  wife 
during  her  widowhood,  they  were  to  stand 
possessed  of  the  securities  and  the  annual 
produce,— as  to  one  fourth  part  thereof 
for  the  benefit  of  the  testator's  son  Nicholas 
Watts,  his  wife  and  children ;  and  as  to  one 
other  fourth  part  thereof,  upon  trust  for 
such  persons  as  the  testator's  son  William 
John  Watts  should  by  deed  or  will  appoint; 
and  as  to  one  other  fourth  part  thereof, 
upon  trust  for  such  persons  as  the  testa- 
tor's daughter  Lucinda  Diana,  the  wife  of 
John  Whidbome,  with  the  consent  of  her 
present  or  any  future  husband,  during 
her  coverture,  should  by  deed  or  will 
appoint,  so  that  it  did  not  lessen  the  life 
interest  of  her  husband ;  and  as  to  the 
remaining  one-fourth,  upon  trust  for  such 
persons  as  the  testator's  daughter,  Judith 
Elizabeth,  the  wife  of  Robert  Moir,  should 
by  deed  or  will  appoint,  so  that  it  did  not 
lessen  the  life  interest  of  her  husband. 
And,  in  default  of  any  appointment,  upon 
trust  for  the  separate  use  of  J.  E.  Moir  for 
life,  and  after  her  decease,  upon  trust 
for  Robert  Moir  for  life,  and  after  the 
decease  of  both,  then  subject  to  any  ap- 
pointment either  by  deed  or  will,  and  to 
any  provision  which  J.  E.  Moir  might 
make  for  a  future  husband,  upon  trusts 
for  the  benefit  of  her  children  who  should 
survive  her,  and  being  male  should  attain 
twenty-one,  or  die  under  that  age  leaving 
issue,  or  being  females  should  attain  twenty- 
one,  or  marry,  and  of  the  issue  who  should 
survive  her,  and  attain  twenty-one,  of  chil- 
dren of  hers,  who  should  die  before  her ; 
bat  in  case  no  child  of  the  testator's  said 
daughter  or  no  such  issue  of  any  child 
should  attain  a  vested  interest  in  the  stocks 
and  securities  under  the  trusts,  then  as  to 
the  said  one-fourth  upon  trust  for  the  per- 
son or  persons  who,  at  the  time  of  the 
failure  of  such  children  and  issue,  should 
be  her  next-of-kin  according  to  the  Statute 
of  Distributions. 

And  the  testator  devised  all  his  freehold 
estates  to  6.  F.  W.  Mortimer  and  J.  Bradford 
and  their  heirs, — as  to  one  fourth  part  there- 
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of  to  certain  uses  in  favour  of  his  son  N. 
Watts,  and  of  his  son's  children  and  issue, 
which  were  revoked  by  a  subsequent  codicil. 
And  as  to  ono  other  fourth  part  thereof  to 
the  use  of  William  John  Watts  for  life,  with- 
out impeachment  of  waste,  and  after  his  de- 
cease, subject  to  any  jointure  he  might 
limit  for  any  woman  he  might  marry,  to 
the  use  of  all  and  every  the  child  and  chil- 
dren, or  such  one  or  more  exclusively,  of 
W.  J.  Watts,  or  the  issue  of  any  such  child 
or  children,  as  W.  J.  Watts  should  ap- 
point, and  in  default  of  such  appohitment, 
or  so  far  as  the  same  should  not  extend, 
to  the  use  of  all  and  every  the  child  and 
children  of  the  said  W.  J.  Watts,  their  heirs 
and  assigns,  as  tenants  in  common,  but  in 
default  of  any  such  child,  children,  or 
issue,  the  one  fourth  part  of  the  freehold 
estates  were  to  stand  limited  to  the  use 
of  W.  J.  Watts,  his  heirs  and  assigns. 
And  as  to  one  other  fourth  part  of  the 
freehold  estates  to  the  use  of  6.  F.  W, 
Mortimer  and  J.  Bradford  and  their 
heirs  during  the  life  of  the  testator's 
daughter  Luclnda  Diana  Whidbome,  with- 
out impeachment  of  waste,  upon  trust  to 
pay  the  rents  and  profits  as  they  became 
due  to  such  persons  as  she  by  writing 
should  appoint,  and  in  default  thereof, 
unto  her  for  her  separate  use,  with  remain- 
der to  her  husband  for  life,  and  after  the 
decease  of  both  of  them,  but  subject  to 
any  provision  his  daughter  might  make 
out  of  the  rents  for  any  future  husband, 
to  the  use  of  all  and  every  or  such  one 
or  more  exclusively  of  the  child  and  chil- 
dren of  Lucinda  Diana  Whidbome,  whe- 
ther by  her  present  or  any  future  husband, 
or  the  issue  of  any  such  child  or  children 
as  she  should  appoint,  and  in  default 
thereof  to  the  use  of  all  and  every  the 
child  and  children  of  L.  D.  Whidbome, 
their  heirs  and  assigns,  as  tenants  in  com- 
mon, but  in  default  of  any  such  child, 
children,  or  issue,  to  such  uses  within  the 
law  of  perpetuities  as  L.  D.  Whidbome, 
should  appoint,  with  remainder  to  the  use 
of  L.  D.  Whidbome,  her  heirs  and  assigns; 
and  as  to  th^  remaining  one-fourth  of  the 
freehold  estate  to  the  use  of  6.  F.  W. 
Mortimer  and  J.  Bradford  and  their  heirs, 
upon  tmsts  for  the  benefit  of  Judith  Eliza- 
beth Moir,  her  husband  Robert  Moir,  and 
her  children,  in  terms  precisely  similar  to 


those  limited  for   I^.  D.  Whidbome,  het 
husband  and  children. 

The  will  then  proceeded  as  follows: — 
"  I  give  and  bequeath  all  my  leasehold  and 
chattels,  messuages,  &c.,  whatsoever  and 
wheresoever,  including  any  messuages,  &c., 
which  I  may  hold  or  be  entitled  to  under 
any  lease  for  lives  absolute  unto  G.  F.  W. 
Mortimer  and  J*    Bradford,   their  heirs, 
executors,  administrators  and  assigns,  ac- 
cording to  the  nature  and  quality  thereof 
respectively,  for  the  respective  estates  and 
interests  which  I  shall  have  therein  at  the 
time  of  my  decease,  upon  tmst  that  the 
said  6.  F.  W.  Mortimer  and  J.  Bradford, 
and  the  survivor  of  them,  and  the  heirs, 
executors,  administrators  or  assigns  of  such 
survivor,  do  and  shall,  out  of  the  rents  and 
profits  of  the  messuages,  &c.,  respectively 
pay  and  perform  the  rents  and  covenants 
of  and  relating  to  the  said  tenements  re* 
spectively  which  shall  be  subsisting  at  the 
time   of  my  decease,   or  which  shall  be 
reserved  or  contained  in  any  renewed  lease 
of  any  of  the  said  tenements,  &c.,  and 
which  from  time  to  time  ought  to  be  paid, 
observed,  and  performed  on  the  part  of  the 
lessees ;  and  upon  trast,  if  they  the  said 
trustees  or  trustee  for  the  time  being  shall 
think  it  proper  or  advantageous  as  to  any 
of   the  said    tenements,   &c.   which    are 
customarily  or  may  be  renewed,  that  the 
said  trustees  or  trustee  for  the  time  being 
shall  or  lawfully  may  endeavour  to  effect 
renewals  of  the  subsisting  leases  of  the  said 
tenements,  &c.  or  any  of  them  upon  such 
terms  as  they  shall  think  proper"  so  that 
the  said  premises  may,  during  the  continu- 
ance of  the  trusts  of  this  my  will  so  far  as 
the  circumstances  of  the  case  will  admit 
be  respectively  held  for  three  lives,  for  a 
long  term  determinable  on  three  lives,  or  for 
twenty-one  years  absolute  according  to  the 
usual  terms  of  renewal,  "and  in   order 
thereto  do  and  shall  if  they  or  he  in  their 
or  his  discretion  think  fit  or  expedient,  but 
not  necessarily  or  peremptorily,  effect  and 
keep  on  foot  insurances  on  the  lives  of  the 
respective  c^^^^  V*^  ^^  ^^  ^^V  ^^  them. 
named  in  su^^  ^^  ^^  subsisting  leases  for  the 
time  hein     oi*  ^^  ^^^  tenements,  &c.  or 
any  of  b  ^  1e^^^  ^  ^^^  ^  ^^^^  ^^  lives 
^^  yeft>J^       pffftVivflible  on  lives  or  on  the 
^^^^8     «^  ^^^  0^  ^^  cestuM  que  vie  as  shall 
be  i*>        ^^XtAj    i  "Jf^^^^^^^c  premiums,  and 
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shall  or  may  effect  such  insurances  in 
such  sum  as  in  the  opinion  of  the  said 
trustees  or  trustee  for  the  time  being,  shall 
be  sufficient  to  enable  them  or  him,  when- 
CTer  such  life  shall  drop  or  fail,  to  effect 
a  renewal  of  the  subsisting  lease  in  which 
the  life  insured  shall  have  been  named  a 
eesiui  que  vie,  and  do  and  shall  apply  the 
money  to  be  obtained  or  received  on  the 
insurance  of  such  life  or  lives  as  aforesaid 
in  effecting  a  renewal  of  the  subsisting 
lease  in  wbich  such  life  or  lives  shall  have 
been  named  a  cestui  que  vie  if  such  re- 
newals can  be  effected  on  such  reasonable 
terms  as  the  said  trustees  or  trustee  shall 
approTe,"  and  shall  pay  the  surplus  of 
inch  money,  or  the  whole  thereof  if  such 
renewal  cannot  be  effected,  to  the  person  or 
persons  who,  under  the  trusts  hereinafter 
declared  or  referred  to,  shall,  for  the  time 
beingy  be  in  the  possession  of  the  said 
leasehold  tenements,  &c.,  or  beneficially 
entitled  to  the  rents  and  profits  thereof, 
"and  shall  or  may,  out  of  the  rents  and 
profits  of  the  said  leasehold  premises  re- 
spectively, or  by  mortgage  thereof  or  of 
any  part  thereof,  raise  money  sufficient  to 
effect  the  renewal  of  any  of  the  subsisting 
leases  of  the  said  tenements,  &c.  for  the 
tune  being  when  and  so  often  as  a  renewal 
shall  be  advisable,  and  if,  from  not  insur- 
ing, or  from  the  insufficiency  of  the  money 
arising  from  any  such  insurance,  or  from  any 
other  cause,  there  shall  be  no  funds  or  in- 
sufficient funds  for  the  purpose,  then  do  and 
shall  apply  the  money  to  be  raised  in  or 
towards  effecting  such  renewal  or  renewals 
accordingly ; "  and  for  the  purpose  of  effect- 
ing such  renewal  or  renewals  aforesaid,  the 
trustees  were  empowered  to  surrender  the 
subsisting  leases  and  accept  new  leases  to 
be  held  upon  such  trusts  as  would  nearest 
correspond  with  the  uses  and  trusts  ex- 
pressed and  declared  of  the  freehold  manor, 
messuages,  &c.  The  will  also  contained  a 
power  for  Nicholas  Watts  and  W,  J.  Watts 
to  jointure  any  women  they  might  marry, 
and  to  create  terms  of  years  to  secure  pay- 
menty  and  it  appointed  G.  F.  W.  Mortimer 
and  J.  Bradford  executors. 

On  the  19th  of  August  1846  the  testator, 
by  a  codicil,  appointed  William  Miskin  a 
trustee,  devisee  in  trust,  and  executor  of  his 
will. 

On  the  22nd  of  May  1848  the  testator. 


by  another  codicil,  recited  that  his  son 
Nicholas  was  dead,  leaving  N.  Watts,  an 
only  child,  an  infant,  and  revoked  the  trusts 
and  limitations  in  his  will  concerning  the 
fourth  part  of  his  personal  estate,  the  one- 
fourth  of  his  freehold  estates,  and  the 
one-fourth  part  of  his  leasehold  estates,  &c. 
held  for  lives  absolute,  in  favour  of  his  said 
son  Nicholas  and  his  children  and  issue,  and 
directed  "  first,  that  the  trustees  of  his  will 
should  receive  and  take  the  annual  produce, 
rents  and  profits  arising  from  the  one- 
fourth  of  his  personal,  freehold,  chattel  real, 
and  lifehold  estates  respectively  as  the 
same  should  become  due,  and  invest  the 
net  amount  thereof  and  the  resulting  in- 
come arising  therefrom  respectively  in  the 
stocks  or  funds  of  Great  Britain  until  the  said 
grandson  should  attain  his  age  of  twenty- 
five  years,  or  die  under  that  age,  so  that 
the  same  should  during  that  period,  or 
until  that  event,  be  accumulated  in  the 
nature  of  compound  interest,*'  and  stand 
possessed  of  the  one-fourth  of  his  personal 
estate,  and  the  investment  upon  trust  in 
case  his  grandson  should  live  to  attain  the 
age  of  twenty-five  years,  then  and  from 
thenceforth  to  pay  the  annual  produce  and 
income  thereof  respectively  unto  his  grand- 
son for  life,  and  after  his  decease  to  stand 
possessed  of  the  one-fourth  of  his  personal 
estate  with  the  sum  of  the  accumulations, 
upon  trust  for  the  children  or  child  or  other 
issue  of  his  grandson  (such  other  issue  being 
bom  in  the  lifetime  of  his  grandson),  as  his 
grandson,  after  he  should  have  attained  his 
age  of  twenty-five  years,  should  appoint; 
and  in  de&ult  of  such  appointment  upon 
trust  for  the  children  and  remote  issue  of 
his  grandson ;  but  in  case  his  said  grandson 
should  die  under  the  age  of  twenty-five 
without  leaving  any  child  surviving  him, 
and  so  also  in  case  no  issue  of  any  child  of 
his  grandson  should  attain  a  vested  interest 
in  the  accumulations  under  the  trusts  or 
powers  thereinbefore  contained,  the  trustees 
were  to  stand  possessed  thereof  in  three 
equal  parts  upon  the  trusts  declared  in  his 
will  of  the  other  three-fourth  parts  of  his 
personal  estate.  And  as  concerning  the 
one-fourth  of  the  real  estate  beiifg  freehold 
he  declared,  subject  to  the  trust  for  accu- 
mulation, that  his  trustees  should  stand 
seised  thereof  to  the  use  of  his  grandson 
N.  Watts  for  life  without  impeachment  for 
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waste,  and  after  his  decease  to  the  use  of 
the  child  and  children  of  his  grandson,  or 
the  issne  of  any  such  child  or  children  as 
his  grandson,  after  he  should  attain  twenty- 
iive,  should  appoint,  and  in  default  of  such 
appointment  to  the  use  of  all  and  every 
the  child  and  children  of  his  grandson, 
their  heirs  and  assigns,  as  tenants  in  com- 
mon ;  hut  if  all  and  every  the  child  and 
children  of  his  grandson  should  die  in  his 
lifetime  without  leaving  lawful  issue  living 
at  the  decease  of  his  grandson,  or  if  any 
such  child  and  children  of  his  grandson 
should  survive  him,  and  heing  sons,  should 
all  die  under  the  age  of  twenty-one  years, 
and  without  leaving  lawful  issue  living  at 
his  or  their  deaths,  or  heing  surviving 
daughters  they  should  all  die  under  twenty- 
one,  without  having  been  married,  then  the 
one-fourth  of  the  real  estates,  in  three 
equal  parts,  was  to  stand  limited  to  the 
uses  declared  in  his  will  concerning  the  three 
other  fourth  parts.  And  as  concerning  the 
one-fourth  of  all  his  leasehold  and  chattel 
real  estates  devised  by  his  will  the  testator 
declared  th^t,  subject  to  the  trusts  for  the 
payment  of  rents,  performance  of  covenants 
in  the  leases  thereof  respectively  reserved 
and  contained  and  renewal  of  leases  of  the 
same  respectively,  and  also  subject  to  the 
trusts  or  directions  for  the  accumulations 
of  the  surplus  rents,  the  trustees  of  his  will 
were  to  stand  possessed  thereof  during  the 
continuance  of  the  leases  for  which  the 
same  should  be  held,  either  at  the  time  of 
his  decease  or  by  virtue  of  such  renewals 
as  aforesaid,  upon  such  trusts  as  would  best 
and  nearest  correspond  with  the  uses  de- 
clared of  the  one-fouith  of  his  real  estates. 
It  was  also  declared  tbat  the  trustees  might 
in  their  discretion  untjl  his  grandson  should 
attain  twenty-five,  if  he  and  his  mother 
should  so  long  live,  pay  out  of  the  income 
and  rents  directed  to  be  accumulated  the  an- 
nual sum  of  200/.  for  the  maintenance  of 
his  grandson. 

The  testator  died  the  Srd  of  May  1849, 
and  his  wOl  was  proved  by  G.  F.  W.  Mor- 
timer and  William  Miskin  only,  John  Brad- 
ford having  renounced  and  disclaimed  the 
devises  and  trusts.  The  parties  interested 
in  the  reversion  of  the  one  fourth  part  of 
the  testator's  personal  estate  in  case  his 
grandson  should  die  without  any  child, 
children  or  issue,  released  aU  claim  to  it. 


The  testator's  son  W.  J.  Watts  had  never 
been  married.  Lucinda  D.  Whidbome  had 
an  only  child  a  daughter^  an  infJEint,  and 
Judith  £.  Moir  had  an  only  child  a  son,  an 
infant,  but  neither  of  them  had  executed 
the  powers  of  appointment  given  by  the 
testator's  will  in  favour  of  their  respective 
children.  The  testator's  grandson  N.  Watts 
was  still  an  infant. 

The  testator  was  possessed  of  divers 
leasehold  estates  held  at  different  rents  for 
various  terms  of  years  if  certain  persons 
therein  severally  mentioned  should  so  long 
live,  these  leases  had  been  several  times 
renewed,  but  none  of  them  contained  any 
clause  binding  the  lessors  to  renew,  but  it 
had  been  the  ordinary  practice,  upon  its 
being  applied  for,  to  renew  the  leases,  by 
granting  from  time  to  time,  when  a  life 
dropped,  a  reversionary  term  determinable 
on  the  failure  of  another  life,  so  as  to  make 
the  current  lives  three  in  number.  It  ap- 
peared that  the  lessors  by  a  re-settlement  of 
the  estates  were  prevented  from  renewing 
the  leases  of  lands  containing  more  than 
two  acres.  It  was  believed  that  the  lives  on 
which  the  existing  leases  depended  were 
insurable,  and  the  personal  estate  of  the 
testator  was  supposed  to  be  ample  for  the 
payment  of  debts,  &c. 

The  questions  for  the  consideration  of 
the  Court  related  to  the  duties  of  the 
trustees  of  the  testator's  will  with  refer- 
ence to  the  renewal  of  the  leases  for  years, 
determinable  upon  lives,  which  formed 
part  of  the  testator's  estate,  and  were,  first, 
whether  the  trustees  were  bound  to  renew 
them,  or  any,  and  which  of  them,  from 
time  to  time,  when  a  life  dropped,  suppos- 
ing them  to  be  able  to  obtain  renewals  on 
terms  not  disadvantageous  to  the  testator's 
estate,  and  whether  they  might  exercise 
an  absolute  discretion  as  to  the  making 
or  not  making  such  renewals.  Secondly, 
whether  they  were  bound  to  take  any,  and 
if  any  what,  particular  means  of  raising  or 
procuring,  by  way  of  insurance  or  other- 
wise, out  of  the  present  rents  and  profits, 
a  fund  to  m^^t  the  expenses  of  such 
renewals  "wb^^  ^^  occasion  for  them  should 
arise. 

Mr^  fiO'^     ^  appeared  for  the  trustees. 

Jtf y.     w  ft.  ^  ^he  defendants  Judith 
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Whidborne,  and  Mr.  and  Mrs.  Robert 
Moir. — ^The  question  is,  whether  the  trus- 
tees have  or  haye  not  a  discretion  to  exer- 
cise ;  they  could  not  compel  the  lessor  to 
enter  into  any  contract  binding  him  to 
renew;  this  property  must,  therefore,  be 
considered  as  leaseholds  in  their  ordinary 
state,  giyen  to  tenants  for  life,  with  re- 
mainder to  other  parties,  if  anything  of  the 
term  remained.  It  is,  firom  the  whole  tenour 
of  the  will,  dear  that  the  discretion  was 
given  to  the  trustees,  as  it  must  be  placed 
somewhere,  but  that  no  trust  was  created 
beyond  the  existing  leases,  unless  the  trus- 
tees thought  fit  to  renew. 

Mr,  Freelingy  for  the  infant  children  of 
Mr.  and  Mrs.  Whidbome  and  Mr.  and 
Mrs.  Moir. — The  trustees  are  bound  to 
renew  the  leases  if  they  can  do  so  upon 
terms  not  disadyantageous  to  the  tes- 
tator's estate.  They  cannot  exercise  an 
arbitrary  and  uncontrouled  discretion,  and 
cannot  refuse  an  advantageous  renewal; 
and  assuming  that  a  renewal  would  clearly 
be  a  benefit  to  the  estate,  cannot  the 
Court,  notwithstanding  the  words  of  dis- 
cretion in  the  will,  compel  the  trustees 
to  renew  ?  In  Lord  MUsingUm  v.  Earl 
Mul^ave{\)  it  was  held  upon  demurrer 
that  trustees,  to  whom  a  diiscretion  was 
gtven  of  renewing  leases,  had  not  an  arbi- 
trary power  of  renewal,  but  must  renew 
when  most  for  the  benefit  of  the  cestui 
que  trust, 

Mr.  Shapter^  for  the  testator's  grandson, 
Nicholas  Watts. — If  the  testator  contem- 
plated the  continuance  of  the  estate  for 
the  benefit  of  all  persons  interested  un- 
der his  will,  then  though  it  may  confer 
discretionary  powers  upon  the  trustees, 
the  Court  will  consider  the  intention, 
as  the  general  purpose  contemplated  by 
the  will,  and  will  compel  them  to  renew  if 
it  is  possible,  and  support  the  trusts,  and 
carry  out  the  intention  of  the  testator.  A 
discretionary  power  was  given  by  will  to 
trustees  to  invest  a  fund  in  real  or  per- 
sonal estate;  it  was  to  be  collected  from 
tiie  whole  will  that  it  was  tor  be  invested 
in  real  estate,  and  though  it  was  never 
invested,  the  Court  considered  that  it  was 
to  be  regarded  as  real  estate — Cowley  v. 

(1)  8  Madd.  401. 


Hartstonge  (2).  The  Court,  therefore,  con- 
trouls  the  discretion  given  to  the  trustees 
in  favour  of  the  general  intentions  of 
the  testator — Sug.  on  Real  Property,  462. 
In  Fordyce  v.  Bridges  (3)  a  testator  di- 
rected his  trustees  to  invest  his  personal 
estate  on  lands  in  England  or  Scotland ; 
the  limitations  of  which  were  to  be  differ- 
ent. Lord  Langdale  ponsidered  this  to  be 
a  discretion  of  such  a  nature  that  the 
Court  could  not  execute  it ;  but  nothing 
finally  turned  upon  this  point,  as  upon 
appeal  the  Lord  Chancellor  considered  that 
there  had  been  a  cesser  of  the  discretionary 
power,  and  that  it  was  incapable  of  being 
exercised,  so  that  the  uninvested  fund  be- 
came divisible  in  equal  moieties  between  the 
two  objects.  Upon  a  settlement  of  personal 
estate  by  the  father  of  a  wife  in  trust  for 
her  for  life,  with  remainder  to  her  children 
equally,  as  tenants  in  common,  and  in  de- 
fault of  a  child  attaining  a  vested  interest  in 
trust  for  the  husband,  with  a  discretion  that 
after  the  wife's  death  the  trustees  should 
apply  this  income  at  their  discretion  for 
the  maintenance  and  education  of  the  chil- 
dren during  their  minorities,  the  Court 
considered  that  it  had  a  right  to  interfere 
and  controul  the  trustees,  and  it  held  after 
the  wife's  death  that  the  husband  was 
entitied  to  require  that  the  income  should 
be  applied  for  the  maintenance  and  edu- 
cation of  the  children,  though  he  was  him- 
self able  to  maintain  and  educate  them— 
Stocken  v.  Stoeken{4\  PrendergastY.  PreU" 
dergast(5)t  Costahadie  v.  Costabadie(fi\ 
O'ReiUy  v.  Alderson  (7).  The  testator 
intended  to  benefit  parties  beyond  the  life 
estates ;  he  contemplated  that  the  children 
would  succeed  to  the  property ;  all  that 
he  did  was  to  leave  the  mode  of  renewal 
optional.  The  renewal  itself  was  intended 
to  be  imperative.  Any  accumulations  for 
renewal  must  be  precarious,  but  the  bur- 
thens, however  that  might  be  done,  ought 
to  be  equal,  and  proportionate  sums  of 


(2)  1  Dow,  861. 

(3)  10  Beav.  90;  2  Phil.  497 ;   ».  c.  17  Law  J. 
Rep.  (n.8.)  Chanc.  185. 

(4)  4  Sim.  162;  a.  c.  2  Myl.  &  K.  489;  4  Myl. 
&  Cr.  95 ;  7  Law  J.  Rep.  (n.8.)  ChaDc.  805. 

(5)  14Jur.989. 

(6)  6  Hare,  413;  s.  c.   16  Law  J.  Rep.  (n.b.) 
Chanc.  259. 

(7)  8  Hare,  101. 
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money  ought  to  be  set  apart  for  that  pur- 
pose. In  Greenwood  v.  Evans  (8)  and 
Earl  of  Shaftesbury  v.  the  Duke  of  MarU 
borough  (9)  Uie  Court,  by  consent  of  parties, 
sanctioned  a  reference  to  tbe  Master  to 
ascertain  whether  it  would  be  for  the  bene- 
fit of  all  parties  that  the  fines  for  renewal 
should  be  provided  for  by  insuring  the 
lives  of  the  cestuisque  vie — Reeves  v.  Cres" 
wick  (10). 

Mr.  Roupellf  in  reply. 

The  Master  of  the  Rolls. — ^The  ques- 
tion in  this  case  arises  upon  the  con- 
struction of  a  clause  in  the  will  of  the 
testator,  empowering  the  trustees  to  renew 
certain  leaseholds.  I  reserved  my  judg- 
ment, merely  for  the  desire  I  had  to  read 
the  clause  in  the  will,  which  is  somewhat 
long  and  com  plicated,  not  because  I  thought 
that  any  real  difficulty  arises  upon  the 
construction  of  the  clause.  The  question 
IS,  whether  the  clause  gives  a  mere  discre- 
tionary power  to  the  trustees  to  renew  the 
leaseholds,  or  whether,  in  fact,  it  imposes 
a  trust  upon  them,  which  the  Court  would 
execute  if  they  did  not.  Now,  I  am  of 
opinion  that  it  imposes  a  trust  upon  them ; 
and  I  will  state  the  reasons  why  I  have 
come  to  that  conclusion.  There  is  a  dis- 
tinction, familiar  to  all  persons  practising 
in  courts  of  equity,  between  a  mere  dis- 
cretionary power  in  trustees  and  a  trust 
to  be  executed  by  them,  though  it  may 
sometimes  assume  the  shape  of  a  power. 
Where  there  is  a  mere  discretion  in  trus- 
tees to  be  executed  simply  as  they  think 
fit,  this  Court  will  not  interfere  with 
their  discretion.  If  the  trustees  do  not 
themselves  execute  the  trust,  the  Court 
will  not  execute  it  in  their  place.  But 
the  only  difficulty  has  arisen  firom  the 
circumstance  that  the  clause  is  in  its 
form  discretionary,  and  the  reason  for 
this  is  obvious.  It  is,  I  apprehend,  the 
custom  of  conveyancers,  when  the  testator 
directs  that  leasehold  estates  for  lives, 
which  are  renewable,  shall  be  renewed  by 
the  trustees,  not  to  make  it  compulsory 
upon  the  trustees  to  renew,  but  to  give 
them  a  discretion  in  the  matter  to  do  it 

(8)  4  Bear.  44. 

(9)  2Myl.  &  K.  Ill ;  s.  c S  Law  J.  Rep.  (n.s.) 
Chanc.  80. 

(10)  8  You.  &  C.  Exch.  715. 


upon  such  terms  as  they  shall  think  fit ; 
for  unless  the  testator  or  the  firamer  of  the 
instrument  was  to  adopt  that  course,  the 
effect  would  be,  that  it  would  be  placing 
the  estate,  and  the  persons  interested  in  the 
estate,  in  the  power  of  the  lessor  to  ask  for 
such  terms  as  he  might  think  fit. 

Now,  bearing  that  in  mind,  we  come 
to  the  words  of  the  first  clause.     I  pause 
here  to  point  out  what  appears  to  me 
to  be  the  object,  which  I  have  before  re- 
ferred to,  of  giving  the  discretion  to  the 
trustees.     If  it  had  been  compulsory  to 
the  trustees  to  renew,  if  they  could  by 
possibility  have   obtained   a  renewal,   it 
would  have  compelled  them  to  pay  any 
sum,  or  at  least  any  reasonable  sum,  which 
the  lessor  might  have  demanded.     Upon 
that  subject  it  appears   to  me  that  the 
testator,   giving  them  a  discretion  in  the 
matter,  gives  tibem  a  discretion  as  to  the 
terms ;  and  I  shall  point  out  presently  in 
what  way  I  think  that  discretion  ought  to 
be  exercised ;  and  the  trust  is  of  import- 
ance when  compared  with  other  words  of 
the  instrument.     It  is  upon  trust  that  they 
shall,   if  they  think  proper,  renew   and 
endeavour  to  effect  renewals,  '*  upon  such 
terms  as  they  shall  think  proper ;"  which 
means,  that  it  is  their  duty,  provided  they 
can  get  fit  and  reasonable  terms,  to  renew 
the  leaseholds  ;  and  then  it  goes  on  in  this 
way :    "  So  that," — ^now  this  is  the  object 
for  which  that  renewal  is  to  be  effected, 
— **  So  that  the  said  premises  may,  during 
the  continuance  of  die  trusts  of  this  my 
will,  so  far  as  the  circumstances  of  the 
case  will  admit,  be  respectively  held  for 
three  lives,  or  for  a  long  term  determinable 
on  three  lives,   or  for  twenty-one  years 
absolute,  or  according  to  the  usual  tends  of 
renewal."     That  is  ^e  object  for  which  it 
is  to  be  done ;  and  it  is  an  expression  which 
is  frequently  found,  that  they  are  to  do  so 
for  the  benefit  of  die  estate,  that  is,  for 
the  benefit  of  all  persons  interested  in  the 
estate,  in  the  same  manner  as  the  person 
would  do  it  if  he  were  the  owner  in  fee 
simple  of  the  estate  ;    and  the  manner  in 
which  the  Court  would  execute  a  trust  of 
this  description,  if  the  trustee  were  unable 
or  refused  to  execute  it,  would  be,  that 
it  would  tef<s^  It  to  the  Master  to  know 
whether  it  ^^  ^^^  ^^  benefit  of  all  persons 
interested    supposing  them  to  be  under 
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disabilities  and  not  consenting  in  the  matter, 
whether  it  was  for  the  interest  of  all  persons 
interested  in  the  estate  that  these  renewals 
should  be  effected.  It  is  evident  that  the 
trustees  are  not  to  sacrifice  the  tenants  for 
life  to  the  persons  interested  in  the  rever- 
sion, bnt  that  thej  are  to  exercise  their 
discretion  in  sach  manner  as  they  consider 
most  beneficial  for  keeping  the  estate  in 
its  present  condition.  That  will  answer 
the  first  qnesdon,  which  is,  whether  the 
trustees  are  bonnd  to  renew  the  leaseholds 
or  any  or  which  of  them,  supposing  them 
to  be  unable  to  renew  some  of  them  in 
consequence  of  its  being  disadvantageous 
to  the  testator's  estate,  and  that  is  to  say, 
that  they  have  not  a  mere  discretionary 
power  to  renew  upon  their  arbitrary  will 
snd  pleasure.  The  power  given  by  the 
testator  is  this:  it  is  an  absolute  trust 
to  exercise  their  discretion ;  and  then,  if 
in  their  discretion  they  should  think  it 
desirable  to  effect  such  renewals,  they  are 
bound  to  do  so. 

The  second  question  is,  whether  they 
aie  bound  to  take  any  means,  by  insur- 
ance or  mortgage  of  the  leasehold  pre- 
mises or  out  of  the  present  rents  and  profits, 
to  meet  the  expense  of  such  renewals  when 
the  occasion  for  them  shall  arise.  The 
latter  part  of  this  clause  confirms  the  ob- 
servations that  I  have  made  with  respect 
to  the  dauae  primarily,  namely,  that  it  is 
imperative  upon  them  to  exercise  the  dis- 
cretion given  them  to  renew.  I  think  that 
the  same  discretion  applies  to  them  for  the 
purpose  of  raising  the  monies  either  by 
insurances  of  lives  or  in  such  manner  as  is 
pointed  out  by  this  clause,  as  they  shall 
think  most  advisable  at  the  time ;  that  it 
is  their  duty  to  exercise  that  discretion, 
and  if  it  cannot  be  done  without  great 
injury  to  the  estate,  then  it  would  not  be 
necessary  that  such  insurances  should  be 
eflected  and  such  money  should  be  raised, 
but  that  they  must  exercise  in  this  matter 
that  discretion  lor  the  purpose  of  obtaining 
the  money  in  the  shape  or  in  the  manner 
most  beneficial  to  all  parties  concerned. 
This  latter  part  of  the  clause  it  is  not 
necessary  for  me  more  particularly  to  refer 
to.  I  foresee  that  some  difficulty  may 
arise  as  to  the  payment  of  the  surplus,  but 
no  question  now  arises  upon  that.  The 
second  question  depends  very  much  upon 


the  first,  and  this  is  a  discretion  which  is 
to  be  exercised. 

Mr,  Roupell. — ^That  clause  also  gives  a 
power  of  sale  and  mortgage  for  that  pur- 
pose. There  seem  to  be  three  trusts  in 
the  trustees,  to  raise  the  money  either  by 
insurance,  mortgage,  or  sale,  and  that 
would  give  a  trust  to  exercise  the  discre- 
tion in  any  of  those  modes. 

The  Master  of  the  Rolls. — In  any 
of  those  modes  which  they  may  consider 
most  beneficial,  always  considering  that 
the  main  object  is,  as  far  as  possible,  to 
keep  the  estate  in  the  condition  that  it 
was  when  the  testator  left  it.  That  is  the 
primary  consideration  (1 1). 


^"^ov '  7^  I  ^"  ^^  field's  mortoagb. 
Devise—Mortgage — Legal  Estate. 

A  devise  (since  the  Wills  Act)  hy  mort' 
gagee  in  fee  of  (inter  alia)  the  residue 
of  his  real  property  and  securities^  ^c,^ 
after  payment  of  his  debts,  ^c,  to  residuary 
devisee  for  her  own  use  and  benefit,  held  to 
comprise  the  legal  estate  of  mortgaged  pro* 
perty  of  gavelkind  tenure. 

This  was  a  petition  under  the  Trustee 
Act  1850  for  a  vesting  order  in  the  exe- 
cutor of  a  deceased  mortgagee  of  two  un- 
divided third  parts  of  the  le^  estate  of  the 
mortgaged  property.  The  petition  was 
presented  by  the  mortgagors  and  the  exe- 
cutor of  the  mortgagee  in  fee  of  gavelkind 
lands.  •  It  stated  inter  alia  that  the  mort- 
gagee died  in  March  1851  ;  by  his  will  of 
November  1850,  he  devised  all  the  residue 
of  his  estate,  personal  and  real  property, 
monies,  securities,  and  all  other  his  effects 
which  should  remain  after  paying  his 
just  debts,  funeral  and  testamentary  ex- 
penses, unto  his  wife  for  her  sole  use  and 
benefit;  that  he  left  three  sons,  two  of 
whom  were  infants,  his  co-heirs  in  gavel- 

(11)  Id  Holmes  «.  Hmty,  4  CI.  &  F.  99,  a  m^o- 
rity  of  truftteea  of  a  Bavings  bank  were  held  liable 
for  the  misapplication  of  5922.  I5s.  of  the  surplus 
funds  which,  in  their  discretion,  they  had  applied 
to  the  widening  a  bridge  over  the  river  Aran. 
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kind ;  and  that  the  petitioners  were  desirous 
that  the  two  undivided  third  parts  of  the 
legal  estate  in  the  mortgaged  premises 
which  had  descended  to  Uie  two  infants 
might  be  vested  in  the  executor  of  the 
mortgagee  to  enable  him  and  the  adult  co- 
heir to  convey  such  legal  estate  for  the  pur- 
poses mentioned  in  the  petition. 

Mr,  Je8self  for  the  petition,  submitted 
that  the  legal  estate  in  the  mortgaged  pre- 
mises did  not  pass  by  the  residuary  devise 
in  the  will  of  the  mortgagee,  and  that  it  was 
now  vested  in  his  co-heirs  in  gavelkind.  He 
cited  Silvester  v.  Jarman  (1). 

Turner,  V.C.  held,  that  the  devise 
passed  the  legal  estate,  and  that  it  did  not 
vest  in  the  mortgagee's  co-heirs,  and  there- 
fore declined  to  make  any  order  on  the 
petition. 


Parker,  V.C. 

1851. 

Dec.  10. 


} 


BEAR  V.  SMITH. 


Creditors^  Suit — Reference  to  the  Master 
'^Decre&'^Stay  of  Proceedings, 

A  creditors*  suit  coming  on  for  further 
directions^  the  fund  applicable  to  the  pay^ 
ment  of  the  debts  being  smaU^  a  reference 
hack  to  the  Master  to  apportion  it  between  the 
creditors  was  dispensed  with,  and  the  appor^ 
tionment  directed  to  be  made  by  affidavit, 

A  creditorf  who  had  brought  an  action 
against  the  executor  of  a  debtor,  received 
notice  of  a  decree  for  the  administration  of 
his  estates.  After  this  notice,  and  before  any 
application  was  made  to  stay  his  proceedings, 
he  went  on  with  the  action,  and  obtained 
judgment : — Held,  that  he  was  entitled  to  the 
costs  of  his  proceedings  after  notice  of  the 
decree. 


ment  of  the  debts  was  small;  and  asked 
that,  in  order  to  save  expense,  the  usual 
reference  back  to  the  Master  to  apportion 
the  fund  between  the  creditors  might  be 
dispensed  with,  and  that  the  proportions 
payable  to  the  creditors  might  be  verified 
by  affidavit.  He  also  asked  that  the 
amount  payable  to  creditors  whose  shares 
should  be  under  lOZ.  might  be  paid  to  the 
plaintiff's  solicitor. 

Parker,  V.C.  said  that,  as  the  office  of 
the  Master  was  merely  ministerial,  and, 
taking  into  consideration  the  28th  section 
of  Sir  George  Turner's  Act  (1),  by  which 
the  Court  was  empowered  to  receive  proofs 
by  affidavit,  he  thought  that  the  application 
might  be  granted.  The  decree  would  be 
that  the  costs  should  be  taxed  and  paid,  and 
that  the  amount  payable  for  debts  should 
be  ascertained,  and  that  this  sum  should 
be  apportioned  by  the  affidavit  of  the  plain- 
tiff and  the  executor,  and  that  the  Account- 
ant General  should  be  ordered  to  pay  the 
amounts  appealing  by  this  affidavit,  and 
that  the  amount  payable  to  creditors  whose 
shares  should  be  less  than  lOZ.  should  be 
paid  to  the  plaintiff's  solicitor,  he  under- 
taking duly  to  apply  it. 

In  the  same  case  a  creditor  had  brought 
an  action  against  the  executor.  Before  he 
had  obtained  judgment  he  received  notice 
of  the  decree  in  this  suit,  but  no  application 
was  made  to  stay  his  proceeding  in  the 
action.  After  the  notice  he  proceeded  to 
obtain  judgment. 

Mr,  Hardy  (with  the  consent  of  all  par- 
ties) submitted  the  question  to  the  Court, 
whether  the  creditor,  proceeding  after 
notice  of  the  decree,  was  entitled  to  the 
costs  of  his  proceedings  after  notice  of  the 
decree. 


This  was  a  creditors'  suit  which  came 
on  for  further  directions. 

Mr,  Selwyn,  for  the  plaintiff. 

Mr.  Hardy,  for  the  other  parties,  stated 
that  there  were  forty-two  creditors,  many 
of  whose  debts  were  for  a  small  amount, 
and  that  the  fund  applicable  to  the  pay- 


Parker,  V.C.  said  that,  no  implication 
having  been  made  to  stay  the  creditor,  who 
went  on  with  his  action,  he  thought  that 
the  creditor  had  a  right  to  do  what  he  could 
for  himself,  and  was  entitled  to  the  costs  in 
question. 


(1)  10  Price,  78. 
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MOORHOUSE  V.  COLVIN. 


Contract — Marriage  Portion  —  Letters 
—  Reference  to  Will  —  Promise  —  Evi- 
dence, 

P.  C  while  in  India  made  his  wiU^  leaving 
his  daughter^  who  was  hinn  there,  a  lac  of 
rupees.  Upon  the  completion  of  her  educa" 
IJM,  P,  C,  who  had  returned  to  England, 
sent  her  back  to  India,  and  on  that  occasion 
he  wrote  to  a  particular  friend,  to  whose 
guardianship  and  charge  he  confided  her, 
"  In  regard  to  her  settlement  in  life  I  shaU 
he  naiwallg  anxious."  *'  You  mag  assure 
the  young  gentleman  she  mag  choose  that,  on 
his  marriage  with  her,  he  shall  have  2,000/. 
sterling;  nor  wiU  that  be  all;  she  is  and 
ikidl  be  noticed  in  my  will,  but  to  what 
farther  amount  I  cannot  say,  owing  to  the 
present  reduced,  and  reducing,  state  of  inter" 
est,  which  puts  it  out  of  my  power  to  deter^ 
mse  at  present  what  I  may  have  to  dispose 
of"  H.  M.  having  made  proposals  of 
marriage,  was  informed  of  the  letter  written 
by  P.  C,  and  also  of  the  wiU  he  had  made, 
and  after  some  negotiations  the  marriage  was 
solemnized  in  1826,  and  in  1829  H.  M. 
and  his  wife  returned  to  England.  In  the 
Mine  year  P.  C,  who  was  a  domiciled  Scotch- 
man,  executed,  in  Edinburgh,  another  will, 
by  which  he  gave  all  his  real  and  personal 
property  for  the  benefit  of  his  wife  and 
his  two  sons  by  her,  and,  m  case  of  their 
dying  without  issue,  he  gave  the  whole  to 
the  issue  of  his  daughter,  P.  C.  died  in 
1831,  wOhout  having  made  any  provision  for 
his  daughter,  leaving  the  will  made  by  him 
in  India  in  the  state  it  was  when  he  executed 
it ;  and  upon  a  bill  filed  by  his  daughter, 
insisting  that  the  testator  had  contracted  to 
seUle  a  lac  of  rupees  upon  her,  and  that  the 
contract  was  contained  in  the  letter  written  by 
him, — Held,  that,  in  construing  contracts,  the 
Court  must  ascertain  the  real  meaning  of  the 
words  used;  that  when  no  definite  or  specific 
ium  was  mentioned  or  referred  to,  the  Court 
cannot  enforce  any  contract ;  that  the  testa' 
tor  had  not  afforded  means  of  reference  to 
any  other  document ;  that  except  from  the 
answer  of  H.  M.  there  was  no  evidence  thai 
he  married  on  the  faith  and  belief  tltat  a  lac 
of  rupees  would  be  settled ;  and  that  it  was 
not  evidence  to  be  acted  upon  in  favour  of 
the  plaintiff  against  the  estate  of  the  testator, 
Nbw  Sbkdb,  XXL— Ghaho. 


as  previous  to  marriage  it  had  been  pointed 
out  to  H.  M.  that  the  letter  did  not  state  any 
precise  sum ;  and  that  the  testator  had  left 
himself  unfettered  by  any  contract :  and  the 
bill  was  dismissed,  but  without  costs. 

This  suit  was  instituted  by  Susan  Moor- 
house,  by  her  next  friend,  to  obtain  a  de- 
claration that  her  father  Peter  Cochrane 
was  under  a  contract  or  agreement  to  be- 
queath to  her  by  his  will  the  sum  of  one 
lac  of  rupees,  or  12,500/.  sterling,  to  be 
settled  upon  the  trusts  of  a  settlement, 
dated  the  19th  of  September  1826,  and 
that  the  contract  was  contained  in  a  letter 
written  by  P.  Cochrane,  and  dated  the 
6th  of  July  1825.  It  also  asked  that  the 
same  might  be  declared  to  be  a  debt,  and 
payable  with  interest  out  of  the  assets  of 
the  testator. 

Peter  Cochrane,  a  native  of  Scotland, 
was  appointed  a  medical  officer  in  the  ser- 
vice of  the  East  India  Company,  and  resided 
in  the  East  Indies  from  1775  to  about  1818. 

Until  about  1807  Ferukabad  was  an 
independent  Indian  state  subject  to  Moham- 
medan laws,  and  was  governed  by  its  own 
native  prince  or  rajah,  and  was  not  a  British 
possession,  or  subject  to  English  laws :  and 
in  1800  while  residing  there  Peter  Coch- 
rane contracted  a  marriage  according  to  the 
Mohammedan  laws  with  Beebe  Peary  Bee- 
gum,  otherwise  Beebee  Raheem,  a  native 
of  the  East  Indies. 

The  plaintiff,  a  child  of  that  marriage, 
was  bom  at  Cawnpore  on  the  17  th  of 
December  1807:  she  always  went  by  the 
name  of  Susan  Cochrane,  and  both  before 
and  after  1813,  Peter  Cochrane  told  the 
plaintiff's  mother  and  Alexander  Colvin, 
of  the  firm  of  Colvin,  Bazett  &  Co.  of 
Calcutta,  who  were  his  agents,  and  Wil- 
liam Thomas,  the  elder,  that  he  intended 
to  provide  for  her  either  by  settling  upon, 
or  giving  to  her  a  lac  of  rupees. 

In  November  1808,  P.  Cochrane,  being 
then  in  the  East  Indies,  solemnized  a  mar- 
riage in  the  European  form  with  Margaret 
Douglas  Fearon,  by  whom  he  had  issue 
two  sons. 

In  1813,  Peter  Cochrane  sent  the  plain- 
tiff to  England  to  be  educated,  and  she 
remained  at  school  there  until  P.  Cochrane 
in  1822  took  her  to  Scotland,  where,  when 
not  at  school,  she  resided  at  his  house. 

2A 
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In  December  1818,  Peter  Cochrane 
contemplated  retirement  from  the  service 
of  the  East  India  Company,  and  while  at 
Fort  William,  Bengal,  he,  on  the  8th  of 
December  1818,  made  a  will,  which, 
among  several  bequests,  gave  *'to  Miss 
Susan  Cochrane,  now  at  boarding  school 
Brunswick  Square,  London,  the  sum  of 
one  lac  of  Sicca  rupees,  or  12,5002.  sterling, 
clear  of  the  legacy  tax,  which  must  be 
paid  separately."  The  testatof  in  another 
paragraph,  said  ''To  Mrs.  Cochrane,  I 
could  say  nothing  that  would  heighten  her 
affections,  or  augment  her  attentions  to 
her  own  children,  but  there  is  another,  in 
whose  welfare  and  prosperity  I  feel  deeply 
interested,  this  is  the  littie  girl  Susan 
Cochrane,  mentioned  in  the  second  para- 
graph. To  Mrs.  Cochrane,  therefore,  I 
most  earnestly  recommend  her,  and  con- 
jure her  to  indulge  the  benevolent  propen- 
sities of  her  nature  in  fostering  the  seeds 
of  virtue  and  morality  in  this  unprotected 
child;  with  a  legacy  of  12,500/.  she  need 
be  a  burthen  to  none,,  yet  what  would 
be  the  value  of  this  without  corresponding 
qualities  and  accomplishments?  These  can 
only  be  acquired  by  a  liberal  and  well- 
conducted  education.  To  Mrs.  Cochrane, 
therefore,  as  a  competent  judge,  I  con- 
fidently commit  the  direction  of«  her 
education,  and,  inspired  by  her  precept 
and  example,  I  doubt  not  but  that  she 
will  acquire  some  of  the  many  refine- 
ments and  accomplishments,  which  render 
her  so  truly  amiable,  and  which  give 
her  an  enviable  distinction  in  society.  In 
music,  vocal  and  instrumental,  and  draw- 
ing, and  the  more  showy  and  orna- 
mental branches  of  education,  she  must 
be  made  to  excel,  if  possible  ;  these 
are  not,  however,  to  be  regarded  as  the 
principal;  the  study  and  knowledge  of 
letters,  I  consider,  of  still  greater  import- 
ance, as  thereby  her  understanding  will 
be  enlightened,  her  taste  refined,  and  her 
morals  strengthened  and  improved.  As 
her  fortune  will  be  eligible,  I  would  have 
her  accomplishments  to  correspond,  as 
nothing  is  so  ridiculously  contemptible 
as  opulence  allied  with  meanness,  vulgarity 
or  ignorance.  Let  such  pains,  therefore, 
be  bestowed  in  teaching  her  to  write,  read, 
and  speak  with  ease,  fiuency  and  grace, 
and  with  eloquence  if  attainable.     Thus 


accomplished,  though  her  fortune  will  still 
be  an  object  of  prime  acquisition  with  the 
covetous  or  needy  adventurer,  yet  the  man 
of  honour  and  intelligence  (and  such,  I 
hope,  will  ever  meet  her  approbation)  will 
draw  the  line  of  distinction,  and  prize  her 
most  for  the  superior  excellence  of  her 
personal  and  mental  endowments.*'  If 
she  should  live  to  be  married,  the  testator 
directed  that  her  fortune  might  be  settled 
on  herself  and  her  children.  He  also  ap- 
pointed executors,  and  earnestly  recom- 
mended the  little  girl,  Susan  Cochrane,  to 
their  friendly  protection. 

This  will  was  duly  executed  in  duplicate, 
one  of  which  was  found  uncancelled  and 
undefaced  among  his  papers  after  his  death, 
except  that  in  the  paragraph  bequeathing 
the  lac  of  rupees  the  words  ''Miss  Susan 
Cochrane"  was  struck  through,  and  imme- 
diately above  them,  in  the  handwriting  of 
the  testator,  the  words  "  now  Mrs.  Moor- 
house"  were  written.  The  other  duplicate 
was  left  with  his  agents  in  India,  and  was 
in  the  same  state  as  when  executed. 

The  testator  arrived  in  England  in  1819, 
and  soon  after  took  up  his  residence  in 
Scotland ;  and  while  there  he  caused  another 
will  to  be  prepared,  which,  however,  he 
never  executed,  and  by  this  he  gave  the 
plaintiff  a  lac  of  rupees.  In  1825  he, 
with  a  view  to  her  settlement  in  life,  sent 
the  plaintiff  back  to  India,  and  placed  her 
under  the  guardianship  of  William  Thomas 
the  elder,  who  was  his  intimate  and  con- 
fidential friend. 

On  the  6th  of  July  1825,  Peter  Coch- 
rane wrote  to  Mr.  Thomas,  saying  that, 
"  Susan  will  be  consigned  to  Sandy  Colvin's 
care  in  the  first  instance.  I  shall  advertise 
him  of  her  approach,  and  instruct  him  to 
take  the  necessary  measures  to  have  her 
brought  up  from  the  vessel  to  Calcutta  on 
the  arrival  of  the  ship,  or  before  you  can 
communicate  with  him  in  respect  to  bring- 
ing her  up  to  Barrackpore,  and  other  matters 
concerning  her.  I  think  the  monthly  sum 
of  150  rupees  will  be  sufficient  to  cover 
all  expenses,  and  that  sum  I  shall  instruct 
Sandy  to  pay  her.  You  or  Mrs.  Thomas 
will,  of  courfic*  direct  the  disbursement  of 
i^  cmd  if  tiD^^  ^^^  extraordinary  occasion 
you  should  d^^  *  ^^^^^  ^^^  necessary,  I 
shall  x^o^  Vil^^  ^  ^*  according  to  your 
^scr^r      ^    O^  ^^^  ™^*^  ^^  ^^  instances. 
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and  uniformlyy  enjoin  her  the  most  rigid 
economy^  as  she  is  young  and,  like  most 
girls,  ignorant  of  the  value  of  money,  and 
if  left  to  her  own  hias  would  rather  spend 
a  thousand  than  a  hundred.  In  regard  to 
her  settlement  in  life,  I  shall  he  naturally 
anxious  to  have  her  allied  to  a  young  man, 
always  preferring  the  Company's  service, 
without  absolutely  objecting  to  one  of 
another  class  in  other  respects  eligible,  of 
character  and  conduct,  of  which  I  consti- 
tute you  the  proper  judge,  and  shall  enjoin 
her  to  pay  due  deference  to  your  decrees. 
She  is  very  accomplished,  but  to  every 
young  man  that  alone  may  not  be  a  suffi- 
cient motive ;  you  may  then  assure  the 
young  gentleman  who  may  meet  with  your 
and  Mrs.  Thomas's  approbation,  that  on 
his  marriage  with  her  he  shall  have  2,000/. 
sterling ;  nor  will  that  be  all ;  she  is  and  shall 
be  noticed  in  my  will,  but  to  what  further 
amount  I  cannot  say,  owing  to  the  present 
reduced  and  reducing  state  of  interest,  which 
puts  it  out  of  my  power  to  determine  at 
present  what  I  may  have  to  dispose  of.  I 
hope,  however,  that  he  will  have  no  objec- 
tion to  admit  of  the  2,000/.  and  whatsoever 
else  may  follow  being  settled  on  herself 
and  children ;  should  she  die  before  him 
without  issue,  he  shall  have  the  2,0002.  to 
Mmself.  These  conditions,  I  think,  Thomas, 
are  such  that,  coupled  with  the  hand  of  a 
young,  comely,  and  accomplished  girl,  a 
young  man  of  respectability  need  not  turn 
up  his  nose  at.*' 

Susan  Cochrane  arrived  in  India  at  the 
latter  end  of  1825,  and  as  William  Thomas 
the  elder  was  upon  service  in  the  Burmah 
conntry,  a  considerable  distance  from  Cal- 
cutta and  Barrackpore,  she  was  received  by 
his  son,  William  Thomas  the  younger,  a 
lieutenant  in  the  13th  regiment  of  infantry. 

Henry  Moorhouse  was  an  ensign  in  the 
same  regiment,  and  being  upon  terms  of 
intimacy  with  William  Thomas  the  younger, 
he  was  introduced  to  the  plaintiff.  He  made 
known  his  attachment  to  the  plaintiff,  but 
considered  it  imprudent  to  contract  a  mar- 
riage, as  neither  of  them  had  any  fortune. 
W.  Thomas  the  younger  immediately  in- 
formed Mr.  Moorhouse  of  the  letter  of  the 
6th  of  July  1825,  and  of  the  provision 
made  by  the  will  in  1818,  the  amount  of 
which  Peter  Cochrane  had  himself  made 
known  to  William  Thomas  the  younger ; 


he  also  informed  his  father  of  what  he  had 
done.  Mr.  Moorhouse,  at  the  same  time, 
wrote  to  William  Thomas  the  elder,  who 
was  then  at  Calcutta,  and  referred  him  to 
Mr.  Winter,  who  was  a  barrister  practising 
there ;  and  in  a  conversation  between  them, 
which  Mr.  Thomas  afterwards  communi- 
cated to  Mr.  Moorhouse,  he  told  Mr. 
Winter  that  Miss  Cochrane  had  no  settled 
fortune,  but  that  she  was,  with  her  father's 
other  children,  noticed  and  provided  for  in 
his  will,  but  the  amount  was  uncertain, 
owing  to  the  state  of  the  funds ;  but  that 
Mr.  Cochrane  was  possessed  of  considerable 
wealth,  and  that  he  had  every  reason  to 
believe  that  Miss  Cochrane's  share  of  his 
property  would  not  be  inconsiderable.  Mr. 
Winter  subsequently  informed  Mr.  Moor- 
house that  the  letter  did  not  state  the 
amount  of  any  future  sum. 

Some  further  negotiations  were  carried 
on,  a  notarial  copy  of  the  letter  of  the  6th 
of  July  1825  was  made  and  given  to  Henry 
Moorhouse,  who  also,  on  the  29th  of  Sep- 
tember 1826,  executed  a  settlement  of 
whatever  fortune  his  intended  wife  might 
be  or  become  entitled  to,  for  the  benefit 
of  herself  and  children,  with  remainder, 
in  default  of  children,  for  the  survivor  of 
them,  the  said  H.  Moorhouse  and  Susan 
Cochrane. 

On  the  29th  of  September  1826  the 
marriage  was  duly  solemnized,  and  upon 
the  information  being  forwarded  to  Peter 
Cochrane,  he  approved  of  all  that  had  been 
done. 

Mr.  and  Mrs.  Moorhouse  returned  to 
England  in  1829,  and  were  received  by  the 
testator,  who  expressed  the  warmest  in- 
terest in  their  welfare. 

On  the  15  th  of  October  1829  Peter 
Cochrane,  who  was  a  domiciled  Scotchman, 
made  his  will  in  Edinburgh,  and  gave  the 
whole  of  his  property,  real  and  personal, 
for  the  benefit  of  Margaret  Douglas  Coch- 
rane and  her  two  sons,  and  in  case  of  their 
dying  without  issue,  he  gave  it  to  the  issue 
of  the  plaintiff,  and  appointed  M.  D. 
Cochrane,  D.  Colvin,  and  J.  Colvin,  and 
the  senior  partner  for  the  time  being  of  the 
firm  of  Colvin  &  Co.,  his  executors. 

The  testator  died  on  the  18th  of  June 
1831,  without  having  made  any  provision, 
by  his  will  or  otherwise,  in  favour  of  the 
plaintiff,  and  the  executors  having  died. 
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Alexander  Colvin,  as  the  senior  partner 
of  the  firm  of  Colvin  &  Co.,  became  the 
executor,  and  proved  the  will. 

The  testator's  two  sons  survived  their 
mother,  M.  D.  Cochrane,  and  died  under 
the  age  of  twenty-five,  without  having 
been  married. 

The  plaintiff  also  had  no  children  living 
at  the  death  of  the  testator,  and  had  not 
had  any  since.  And  the  question  now 
was,  whether  his  estate  was  liable  to  pay 
the  lac  of  rupees  to  the  plaintiff. 

Mr.  Roupell  and  Mr.  Toller,  for  the 
plaintiff. — ^The  testator,  the  father  of  the 
plaintiff,  had  brought  up  his  daughter  with 
expectancies,  which,  while  in  India,  he  pro- 
mulgated, and  on  leaving  India  he  had 
solemnly  carried  out  his  intention  by  a  will, 
and  left  |her  a  lac  of  rupees,  or  12,500Z. 
What  he  intended  to  do,  and  what  he  had 
done  was  well  known  both  to  his  agents 
and  to  his  intimate  and  confidential  friend, 
both  of  whom,  it  was  natural  to  suppose, 
would  act  upon  their  instructions,  and 
also  upon  the  knowledge  they  possessed 
from  communication  with  the  plaintiff; 
to  each  of  these  gentlemen  the  testator 
had  communicated  his  intention  to  leave 
the  plaintiff  a  lac  of  rupees,  and  in  the 
letter  of  the  6th  of  July  1825,  in  stating 
what  the  fortune  of  the  plaintiff  would 
be,  he  not  only  made  express  mention 
of  the  sum  of  2,000/.  (which  had  been 
paid),  but  distinctly  alluded  to  communi- 
cations made  previously,  but  said  that 
would  not  be  all,  and  at  the  same  time 
referred  to  the  will  he  had  executed,  and 
which  was  found  perfect  at  his  death,  with 
the  name  of  Mrs.  Moorhouse  inserted  in- 
stead of  her  maiden  name ;  when  this  was 
inserted  did  not  appear,  but  by  a  will, 
dated  the  15th  of  October  1829,  the  testa- 
tor had  left  all  his  property,  both  real  and 
personal,  to  the  wife  and  children  of  the 
second  marriage.  The  marriage,  however, 
of  Mr.  Moorhouse  had  been  solemnized 
upon  the  faith  of  the  letter  of  the  6th  of 
July  1825,  as  well  as  upon  the  information 
given  to  him  by  the  chosen  guardian  of 
the  plaintiff  and  the  agents  of  the  testator ; 
they  acted  upon  the  letter;  they  also 
made  known  the  will,  the  contents  of 
which  was  thereby  imported  into  the  agree- 
ment, and  formed  the  contract  upon  which 


the  marriage  was  solemnized.  It  did  not, 
however,  appear  that  the  testator  had 
specifically  carried  out  the  contract,  neither 
had  he  made  any  provision  for  the  plaintiff 
or  her  husband,  but  the  agreement  made 
had  become  a  debt  due  from  the  testator, 
which,  as  valuable  consideration  had  been 
paid  for  it,  would  be  enforced  by  this 
Court  against  his  estate. 

Luders  v.  Antiey,  4  Yes.  501 ;  5  Ibid. 
213. 

RandaU  v.  Morgan^  12  Ibid.  67. 

De  Beil  v.  Thomson^  3  Beav.  469 ;  on 
appeal,  12  CI.  &  F.  45. 

Sw^  V.  Grazehrookf  12  Jur.  87. 

Mr,  Jametf  for  Henry  Moorhouse,  the 
plaintiff's  husband. — The  testator,  by  refer- 
ring to  his  will,  had  directed  his  agents  to 
communicate  to  a  suitor  that  part  of  it 
which  gave  the  lac  of  rupees  to  the  plaintiff; 
it  was  the  same,  therefore,  as  if  it  had  been 
written  in  the  letter,  which  would  be  con- 
strued in  a  manner  so  as  to  shew  that  by 
referring  to  it  no  fraud  was  contemplated. 

Mr.  R.  Palmer  and  Mr.  W.  Morris  ap- 
peared for  the  defendant  A.  Colvin,  but 
were  not  heard. 

The  Master  of  thb  Rolls. — I  think 
this  case  is  clear.  The  testator  had  a  daugh- 
ter, who  was  bom  in  a  marriage  made  in 
India,  which,  though  it  may  be  held  to  be 
good  in  India,  it  is  doubtful  whether  it  would 
be  good  in  England  ;  but  this  lady  stood  to 
all  intents  and  purposes  towards  the  testa- 
tor in  the  situation  of  a  legitimate  daugh- 
ter ;  as  such  he  treated  her  and  educated 
her  exactly  as  he  would  a  daughter.  In  the 
year  1818  he  made  a  will  by  wliich  he  left 
her  a  lac  of  rupees.  Subsequently  there  was 
an  intention  to  alter  this  will,  but  still  to 
give  her  the  same  provision.  .Under  those 
circumstances,  she  being  educated  as  his 
daughter,  with  all  the  accomplishments 
and  instruction  of  a  lady,  she  went  out 
to  India  to  Mr.  Thomas.  The  testator 
was  very  desirous  that  she  should  form 
an  eligible  marriage,  and  on  any  proposal 
of  marriage  he  directed  Mr.  Thomas  to 
make  this  communication  to  the  gentle- 
^^li  who  miS^^  ^^^^  ^  contract  a  mar- 
riage, \)^f  ^0  communication  would  bind 
^^  teat  4  x\^^  ^^  ^^  made  in  accord- 
ance *^*  ^^  ^  ;\iTection8 ;  if,  therefore,  the 
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scope  of  the  authority  was  exceeded,  it 
would  not  hind  the  testator.  In  his  letter 
to  Mr.  Thomas,  the  testator  said  ''You 
may  assure  the  young  gentleman  who  may 
meet  with  your  and  Mrs.  Thomas's  appro* 
hation,  that,  on  his  marriage  with  her,  he 
shall  have  2,0001.  sterling;  nor  will  that 
be  all ;  she  is,  and  shall  be  noticed  in  my 
will,  but  to  what  further  amount  I  cannot 
precisely  say,  owing  to  the  present  reduced 
and  reducing  state  of  interest,  which  puts 
it  out  of  my  power  to  determine,  at  pre- 
sent, what  I  may  have  to  dispose  of.  I 
hope,  however,  that  he  will  have  no  objec- 
tion to  admit  of  the  2,000/.  and  whatever 
else  may  follow,  being  settled  on  herself  and 
children  ;  should  she  die  before  him  without 
issue  he  shall  have  the  2,000/.  to  himself." 
The  question  I  have  to  consider  is,  not 
whether  this  is  a  case  of  great  hardship, 
which  is  possible,  nor  whether  the  gentle- 
man may  have  married  her  upon  Uie  ex- 
pectation and  in  the  firm  belief  that  there 
would  be  some  additional  fortune;  but 
whether  there  is  in  this  letter  such  a  con-* 
tract  as  this  Court  can  enforce  against  him 
or  against  his  estate,  that  is  to  say,  against 
him  if  the  contract  was  to  take  effect  in  his 
lifetime,  or  against  his  estate  if  it  was  to 
take  effect  after  his  decease.  Considering 
that  this  gentleman  was  possessed  of  a 
very  large  fortune,  that  he  had  only  two 
other  cluldren,  it  is  manifest  that  he  has 
made  an  extremely  meagre  provision  for 
this  young  lady ;  but  I  can  only  deal  with 
the  question,  whether  this  letter  on  a  fair 
and  reasonable  construction  created  such 
a  contract  as  will  bind  his  assets. 

It  has  been  argued  that  I  must  look  at 
this  letter  in  conjunction  with  other  cir- 
cmnstances  and  things,  and  it  has  been 
azgaed,  as  it  was  well  known  to  Mr.  Colvin, 
and  probably  to  Dr.  Thomas,  that  the 
testator  who  wrote  that  letter  had  by  his 
will  given  to  this  lady  a  lac  of  rupees, 
that  consequently  when  he  stated  in  his 
letter  **  she  is  noticed  in  my  will,"  it  had 
immediate  reference  to  that  particular  fact. 
If  the  letter  could  be  read  as  meaning  this, 
**  He  shall  have  2,000/.  sterling  with  her, 
nor  will  that  be  all ;  she  has  now  by  my 
will  a  lac  of  rupees,  and  she  shall  have  that 
at  least  by  any  other  will,  but  whatever 
*  farther*  I  may  have  to  give  is  doubtful," 
there  would  be  no  question  at  all  but  that 


it  would  have  constituted  a  contract  such 
as  this  Court  could  enforce  against  his 
assets.  But  being  perfectly  well  aware  of 
what  the  extent  of  the  legacy  was,  he  not 
only  does  not  permit  them  to  inform  the 
intended  husband  of  that,  but  he  expressly 
warned  them  to  tell  him  that  the  amount 
was  uncertain,  as  he  expressly  says,  "  but 
to  what  further  amount  I  cannot  precisely 
say."  Now,  I  have  no  doubt  that  the 
word  '*  further"  there  applied  to  the  2,000/. 
sterling.  Having  given  the  2,000/.  sterling, 
he  adds ''  nor  will  that  be  all ;  she  is,  and  shidl 
be  noticed  in  my  will :"  but  to  hold  that  this 
means  in  "  addition  to  what  I  have  given 
by  my  first  will,"  would  be  a  more  extra- 
vagant construction  than  the  Court  would 
put  on  words  of  such  a  description,  if  it 
were  possible  to  distort  language  so  as  to 
arrive  at  that  result.  It  is  manifest  he  is 
speaking  of  a  provision  further  and  in 
addition  to  the  2,000/.  She  is  noticed  in 
my  present  will,  to  what  further  amount 
I  will  not  say,  nor  can  it  be  ascertained, 
because  I  do  not  know  what  the  amount 
of  interest  will  allow  me  to  give  :  that  is 
expressly  pointed  out.  But  he  expressly 
states,  ''she  is  and  shall  be  noticed  in 
my  will,"  expressing  an  intention  therefore 
to  vary  and  alter  die  will,  or  to  make  a 
firesh  will  for  that  purpose,  and  then  he 
states  he  is  about  to  miJce  a  will  in 
which  the  further  amount  he  means  to 
give  is  altogether  uncertain,  and  is  to  de- 
pend entirely  on  his  own  will  and  plea- 
sure. Is  it  possible  to  read  those  words 
in  the  way  suggested,  or  to  read  them  in 
such  a  manner  as  to  bring  them  within  the 
rule  laid  down  in  Swifi  v.  Grazebrook^ 
and  to  say  it  is  a  further  provision  ?  He 
expressly  leaves  out  such  a  provision  as 
he  in  his  will  and  pleasure  shall  think  fit. 
Suppose  a  testator  said,  "  I  will  give  to  my 
child  a  fit  and  sufficient  provision,"  the 
Court  would  ascertain  that  by  means  of  a 
reference  to  the  Master  to  ascertain  what 
was  a  fit  and  proper  provision.  But,  sup- 
posing the  testator  had  said,  *'  I  will  give  to 
my  child  such  a  provision,  and  such  only, 
as  I  shall  choose,"  would  it  be  proper  then 
for  the  Court,  if  he  gave  nothmg,  to  refer 
it  to  the  Master  to  say  what  he  ought  to 
have  given?  It  is  manifest  the  Court 
could  not  have  ascertained  such  an  amotmt. 
In  many  cases  of  contracts  the  Court 
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has  treated  them  in  a  manner  difficult  to 
understand,  becausei  on  the  construction 
of  a  contract,  how  can  you  construe  the 
words  differently  from  their  import  ? 
Whether  the  contract  is  for  the  marriage 
of  a  daughter  or  a  child,  or  whether  it  is 
a  contract  for  the  sale  of  an  estate  or  for 
any  other  valuable  consideration,  what 
the  Court  has  to  ascertain  is  the  real 
meaning  of  the  words  of  the  contract,  which 
are  always  to  be  construed  most  strictly 
against  the  contracting  party ;  and  in  these 
cases  it  has  always  been  held,  that  if  there 
has  been  nothing  definite  or  specific  men- 
tioned with  respect  to  the  sum,  a  contract 
of  this  description  cannot  be  enforced. 
De  Beil  v.  Thomson  was  a  strong  case, 
and  Sir  Edward  Sugden  on  the  Laws  of 
Real  Property  as  administered  in  the  House 
of  Lords,  p.  ^3,  has  expressed  doubts  upon 
the  propriety  of  the  decision.  It  is,  how- 
ever, a  binding  and  concluding  decision;  but 
that  case  expressly  states,  '*  It  was  my  in- 
tention to  settle  a  sum  of  10,000^."  The 
cases  with  respect  to  ascertaining  a  fund 
are  exactly  the  same  on  contracts  of  this 
description  as  on  any  other:  if  you  can 
ascertain  what  the  fund  is  by  reference  to 
any  particular  document,  then  of  course 
the  Court  will  prefer  that  particular  sum. 
But  what  contract  is  there  to  settle  or  give 
any  sum  mentioned  in  any  particular  docu- 
ment ?  If  he  had  said,  *'  I  have  given  her 
the  sum  which  I  have  already  mentioned 
in  the  will,"  that  would  have  been  a  refer- 
ence to  a  particular  instrument,  which 
would  have  enabled  the  Court  to  ascertain 
the  amount;  but  he  expressly  states,  ''I 
will  not  be  bound  by  such  an  amount ; 
there  is  such  an  amount  mentioned  in 
such  a  document,  but  that  is  not  to  be 
the  amount  I  shall  give."  I  have  no 
doubt  upon  the  construction,  and  am  of 
opinion  that  is  a  contract  which  this  Court 
cannot  enforce,  however  hard  it  may  be. 

It  remains  to  consider  whether  Mr. 
Moorhouse  married  on  the  faith  and  upon 
the  belief  that  this  12,500/.  would  be 
given  by  the  will.  Assuming  that  he 
did,  I  must  say,  that,  except  by  his  own 
answer,  there  is  no  evidence  that  he  did, 
and  that  is  evidence  which,  in  favour  of 
himself,  this  Court  will  not  act  upon 
against  the  estate  of  the  testator.  It  is, 
however,  contradicted  by  various  circum- 


stances, as  Mr.  Winter  to  whom  the  busi- 
ness was  referred  by  Mr.  Moorhouse,  in 
writing  a  letter  informing  him  of  the  nature 
of  the  communication,  very  accurately  states 
the  letter  of  the  testator  and  expressly 
states  that  the  amount  was  not  mentioned 
in  the  letter,  and  from  all  the  other  evi- 
dence it  appears  that  he  did  nothing  more 
than  act  on  mere  vague  belief  and  expecta- 
tion that  the  testator  would  give  him  some- 
thing. He  trusted,  no  doubt  to  the  honour 
of  the  testator,  and  to  the  belief  that  he 
would  make  such  a  provision  as  anybody 
would  think  proper  for  a  daughter ;  but  as 
the  testator  personaUy  was  not  a  party  to 
the  contract,  and  did  not  contract  to  do 
anything,  it  merely  remained  upon  the 
honour  of  the  testator,  who  has  not  thought 
fit  to  carry  out  the  will  as  originally  made : 
there  is  nothing  by  which  .this  Court  can 
compel  him  to  make  any  provision  in  the 
absence  of  a  contract  which  this  Court  can 
enforce,  and  I  am  of  opinion  that  there  is 
no  such  contract,  and  that  the  bill  must  be 
dismissed.  It  is  a  very  hard  case,  and 
though  against  the  rule  I  usually  follow, 
I  shcdl  dismiss  the  bill  without  costs. 


KEKEWICH  V,  MARKER. 


L.C. 

1851. 

May  3; 

June  10. 

Settlement,  Construction  of — Trusts  of 
Term  for  mising  Charges  —  Timber  — 
Tenant  for  Life  without  Impeachment  of 
Waste — Injunction , 

Under  a  deed  of  settlement  lands  were 
limited  to  the  use  of  trustees  for  1,000  years, 
without  impeachment  of  waste^  upon  trusty  by 
cutting  and  selling  the  tind>er  thereon,  or  by 
demising  J  mortgaging,  or  selling  the  premises, 
toraise  three  sums  o/ 10,000/.  each ;  and,  sub^ 
ject  to  the  said  term,  to  the  use  of  the  settlor  for 
life,  without  impeachment  of  waste,  with  r«-> 
maindertoA.  B,forlife,  withoutimpeachmeni 
of  waste,  with  divers  remainders  over.  After 
the  death  of  the  settlor,  A.  B.  entered  and 
claimed  the  ^9^  ^^  ^^  thetimberfor  his  own  use 
^^c^usitel^,  ^V^^  ^*^  ^y  ^^^  trustees,  held, 
upon  api%  fd,  ^^^^i  ^'P^  ^^  ^^^  construction 
^f  ^he  a  f  7^^*'  "  discretionary  power  was 
y*^cn  to,  tfW***'  **^  ^'**  timber  and  apply 
'*«  «k«.    *^^     Dt^  ^^^^  ***  dwc^rae  of  the 
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sums  to  he  raised ;  and  thai  the  rights  of 
A,  Bf  as  tenant  for  life  without  impeachment 
of  waste  J  were  subordinate  to  the  discretionary 
power  given  to  the  trustees  ;  and  an  injunc^ 
Hon  was  granted  to  restrain  A.  B.  from 
cutting  timber,  on  the  ground  that  his  so  doing 
would  interfere  with  the  prior  right  given  to 
the  trustees. 

This  was  a  motion,  by  the  plaintiffs, 
Samuel  T.  Kekewich  and  J.  Pulman,  who 
were  trustees  of  a  term  for  raising  portions, 
for  an  injunction  to  restrain  the  defendant 
Henry  William  Marker,  the  tenant  for  life 
of  the  settled  estates,  from  cutting  timber. 

The  Vice  Chancellor  Lord  Cranworth 
having  refused  the  motion,  it  was  now  re- 
newed, by  way  of  appeal,  before  the  Lord 
Chancellor. 

By  an  indenture  of  settlement,  dated  the 
11th  of  October  1844,  certain  real  estates 
of  which  Margaretta  Marker  was  the  owner 
in  fee,  were  settled  by  her  to  the  use  of 
the  plaintiffs  for  the  term  of  1,000  years, 
without  impeachment  of  waste,  save  only 
the  cutting  and  felling  of  ornamental  tim- 
ber, and,  subject  to  the  said  term,  to  the  use 
of  the  settlor  for  life  without  impeachment 
of  waste,  save  as  aforesaid,  with  remainder 
to  the  use  of  Henry  William  Marker  and 
big  assigns  for  life,  without  impeachment  of 
waste  save  as  aforesaid,  with  remainder  to 
his  first  and  other  sons  in  tail,  with  re- 
mainder to  Thomas  J.  Marker  and  his 
assigns  for  life  without  impeachment  of 
waste,  with  divers  remainders  over,  and 
with  an  ultimate  remainder  to  Henry  Wil- 
liam Marker,  his  heirs  and  assigns  for 
ever.  The  declaration  of  the  trusts  of  the 
term  was  as  follows : — "  Upon  trust,  in 
the  first  place,  by  cutting  and  felling,  and 
selling  and  converting  into  money,  all  or 
any  part  or  parts  of  the  timber  now  stand-^ 
log  and  growing  on  the  said  lands,  which  is 
or  shall  be  of  full  and  ripe  growth  and 
not  ornamental  to  the  mansion  at  Combe 
aforesaid,  or  the  pleasure  grounds  attached 
thereto,  or  any  of  the  views  or  prospects 
of  the  same,  of  which  timber  it  is  hereby 
declared  that  enough  of  the  most  orna- 
mental shall  always  remain  to  preserve  the 
beauty  of  the  place  imimpaired,  or  by  de- 
mising, mortgaging  or  selling  the  premises 
comprised  in  the  said  term,  or  any  part  or 
parts  thereof  (save  and  except  the  mansion- 


house  at  Combe  aforesaid,  and  the  several 
manors,  &c.  situate  in,  &c.,  all  of  which 
are  hereby  expressly  reserved  from  sale), 
and  for  all  or  any  part  of  the  said  term,  or 
by  all  or  any  of  the  said  ways  and  means, 
or  any  other  reasonable  ways  and  means, 
forthwith  to  levy  and  raise  the  clear  sum  of 
10,000/.,  and  to  pay  the  same  to  the  said 
Margaretta  Marker,  her  executors,  admi- 
nistrators, or  assigns,  &c. ;  and  in  the  next 
place  from  and  immediately  after  her  de- 
cease, by  all  or  any  of  .the  ways  and  means 
aforesaid,  to  levy  and  raise  two  several 
.sums  of  10,000/.  and  10,000/.,  and  to  pay 
the  first  of  those  two  several  sums  of  1 0,000/. 
each  unto  the  said  Thomas  John  Marker, 
his  executors,  administrators  and  assigns, 
and  to  pay  and  apply  the  last  of  the  two 
several  sums  of  10,000/.  each,  to  such  per- 
sons and  in  such  manner  as  Margaret  F. 
Smith*'  (a  daughter  of  the  settlor)  **  shall 
by  any  writing  under  her  hand  appoint ; 
and  in  default  thereof  unto  her  the  said 
Margaret  F.  Smith,  her  executors,  admi- 
nistrators and  assigns,  for  her  and  their 
absolute  benefit,  together  with  interest  on 
the  two  last-mentioned  sums  at  4/.  per 
cent,  per  annum,  from  the  day  of  the  de- 
cease of  the  said  Margaretta  Marker  until 
the  full  payment  thereof  respectively." 

Margaretta  Marker  died,  in  July  1846, 
before  the  first-named  sum  of  10,000/.  had 
been  raised,  having  by  her  will  appointed 
Henry  William  Marker  her  executor  and 
residuary  legatee.  Henry  William  Marker 
entered  into  possession  of  the  settled  estates 
as  tenant  for  life  under  the  settlement. 
Previously  to  the  filing  of  the  present  bill, 
timber  hskd  been  cut  on  the  settled  estates 
to  the  amount  in  value  of  nearly  2,000/., 
and  the  proceeds  had  been  received  by 
H.  W.  Marker;  but  whether  as  executor  of 
his  mother  and  in  part  discharge  of  the 
said  sum  of  10,000/.,  or  in  his  own  right 
as  tenant  for  life,  did  not  clearly  appear. 
Disputes  having  arisen  between  the  trustees 
and  the  tenant  for  life  as  to  their  respective 
rights  of  cutting  timber,  the  present  bill 
was  in  December  1850  filed  by  the  trus- 
tees, praying  that  it  might  be  declared  that, 
according  to  the  true  meaning  and  con- 
struction of  the  settlement,  the  plaintiffs 
were  entitled  to  exercise  a  discretionary 
power  as  to  the  mode  in  which  these  several 
sums  of  10,000/.  should  be  raised,  and  that 
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for  the  raising  of  the  same  they  had  a  dis- 
cretionary power  to  resort  to  the  timber 
growing  on  the  settled  estates  (other 
than  ornamental  timber) ;  and  that  the 
right  of  the  tenant  for  life  to  cut  timber 
was  subordinate  to  the  discretionary 
power  given  to  the  plaintiffs;  and  that 
the  defendant  H.  W.  Marker  might  be 
be  restrained  from  cutting  any  such  timber 
or  selling  or  disposing  thereof  whilst  the 
monies  directed  by  the  settlement  to  be 
raised  by  the  plaintiffs,  or  any  part  thereof, 
should  remain  to  be  raised ;  the  plaintiffs 
being  ready  and  willing,  and  thereby  offer- 
ing forthwith  to  take  all  measures  and 
proceedings  necessary  or  proper  in  accord- 
ance with  the  trusts  and  discretionary  power 
vested  in  them  by  the  settlement  for  levy- 
ing and  raising  the  same ;  and  that  if  H. 
W.  Marker  should  proceed  to  sell  any  such 
timber  before  the  said  monies  had  been 
raised,  that  he  might  be  restrained  from 
receiving  or  applying  to  his  own  use  the 
proceeds  of  such  sale,  and  that  the  plaintiffs 
might  be  declared  entitled  to  receive  and 
apply  the  same,  &c.  and  that  H.  W.  Marker 
might  be  decreed  to  account  for  monies 
received  by  him  on  account  of  previous 
sales  of  timber,  or  which  he  might  after- 
wards receive ;  and  that,  if  necessary,  the 
timber,  other  than  ornamental  timber,  which 
the  plaintiffs  in  the  exercise  of  the  discre- 
tionary power  vested  in  them  by  the  settle- 
ment, should  desire  to  be  cut  for  the  pur- 
pose of  satisfying  the  sums  directed  to  be 
raised,  might  be  cut  and  sold  under  the 
decree  of  Uie  Court,  and  that  proper  direc- 
tions might  be  given  for  raising  the  said 
monies,  but  without  prejudice  to  the  dis- 
cretionary powers  vested  in  the  plaintiffs 
by  the  settlement  as  to  the  mode  of  raising 
the  same. 

A  suit  had  been  previously  instituted 
{Marker  v.  Kekewich)  by  a  tenant  in  tail 
in  remainder,  against  the  present  plaintiffii, 
the  trustees,  insisting  that  the  trustees  were 
bound  to  resort  to  the  timber  for  raising 
these  charges  before  mortgaging  or  selling 
the  inheritance.  To  this  bill  a  demurrer 
was  put  in  and  allowed  by  Wigram,  V.C. 
(19  Law  J.  Rep.  (m.s.)  Chanc.  493.) 

Mr,  RoU  and  Mr,  Fooks^  for  the  motion. 
—The  estate  of  the  tenant  for  life  is  sub- 
ject to  the  term,  and  he  takes  in  subordi- 


nation to  the  exercise  of  the  discretionary 
power  given  to  the  trustees,  and  the  Court 
will  not  interfere  with  or  exercise  the  dis- 
cretion vested  in  the  trustees. 

PoUey  V.  Seymour,  2  You.  &  C.  708 ; 
s.  c.  7Law  J.  Rep.  (n.s.)£x.  £q.  12. 
Maberly  v.  TurUm,  14  Ves.  499. 
Brown  v.  Higgs,  8  Yes.  561. 
Fordyce  v.  Bridges,  2  Phill.  497 ;  s.  c. 

17  Law  J.  Rep.  (n.s.)  Chanc.  185. 
Kearsley  v.  Woodcock,  3  Hare,  185. 
Costabadie  v.  Costabadie,  6  Ibid.  410  ; 
s.  c.  16  Law  J.  Rep.  (n.s.)  Chanc. 
259. 
French  v.  Davidson,  8  Mad.  396. 
Gower  v.  Mainwaring,  2  Yes.  sen.  87. 
Maddison  v.  Andrew,  1  Ibid.  57- 

Mr.  Beihell  and  Mr,  Giffard,  for  H.  W. 
Marker,  contr^.  —  The  trustees,  by  their 
bill,  do  not  say  when  they  wish  to  cut 
timber,  but  claim  to  reserve  the  exercise  of 
their  discretionary  right  to  some  indefinite 
time.  They  are  not  entitled  to  the  injunc- 
tion, for  the  tenant  for  life  being  unimpeach- 
able for  waste  is  entitled  to  cut  timber — 
Smythey.  Smyihe  (1)  and  Daviesv,  Wescomh 
(2);  and  with  respect  to  the  trustees  of 
^e  term,  he  is  in  the  situation  of  a  mort- 
gagor in  possession,  in  which  case  the 
mortgagee  cannot  restrain  the  mortgagor 
from  cutting  timber,  if  the  security  is 
ample,  as  it  is  in  the  present  cas^— 
Humphreys  v.  Harrison  (3),  Hippesley  v. 
Spencer  (4),  Hampton  v.  Hodges  (5).  Se- 
condly, the  rule  of  equity  is,  that  an  incum- 
brancer shall  realize  his  security  in  a  man- 
ner least  injurious  to  other  parties  having 
interests.  But  by  applying  the  doctrine 
contended  for  to  the  ordinary  form  of  trusts 
for  raising  portions  (2  Sand,  on  Uses,  255), 
the  trustees,  by  entering  into  possession  of 
the  rents  and  profits,  might  oust  the  tenant 
for  life  of  all  interest ;  but  this  the  Court 
would  not  permit. 

Mr,  Rolt,  in  reply. — The  answer  to  the 
last  objection  is,  Uiat  the  trusts  in  the 
present  case  are  not  in  the  ordinary  form* 
To  make  the  case  of  mortgagor  and  mort* 
gagee  analogous,  you  must  suppose  a  power 

(I)  2Sw«itt  251. 
%)  2  Sitan.  425. 
%\  1  3ac.  &  W.  581. 


^f^  5  Maa.  422. 
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giren  to  the  mortgagee  to  raite  his  money 
either  by  sale  or  by  catting  timber  at  his 
discretion ;  here  a  discretion  is  given  to  the 
trastees  in  large  terms,  and  their  discre- 
tionary power  overrides  the  rights  of  the 
tenant  for  life. 

June  10. — The  Loud  Chancellor  (after 
stating  the  facts  of  the  case)  proceeded  as 
follows  ^— It  i^pears  from  the  facts  of  this 
esse,  that  after  Uie  death  of  the  settlor,  who 
iras  first  tenant  for  life,  the  defendant  was 
let  into  possession,  and  certain  timber  was 
felled,  the  proceeds  of  which  were  applied  in 
part  satisfaction  of  the  first  sum  of  10,000/., 
which  was  to  be  nused  during  the  life  of 
the  first  tenant  for  life,  and  which  the  defen- 
dant, the  present  tenant  for  life,  is  entitled 
to  as  the  executor  of  the  settlor.  It  does 
not  distinctly  appear  under  what  circum- 
ftaaees  the  timber  was  felled,  but  it  suffi- 
ciently appears  that  it  was  done  with  the 
assent  of  the  trustees,  but  whether  under 
their  direction,  or  under  the  direction 
of  the  tenant  for  life  with  their  assent,  is 
somewhat  uncertain;  the  proceeds  were 
applied  by  the  defendant  in  part  satisfac* 
tion  of  the  first  sum  of  10,000i  It  appears 
that  not  very  long  after  this,  the  defendant 
esosed  an  adyertisement  to  be  inserted  an- 
nouncing that  a  sale  was  to  be  had  of  the 
timber  upon  the  estates,  and  in  conse- 
quence of  that  the  trustees  interfered  and 
advanced  their  claim,  insisting  that  they 
had  a  prior  right  and  discretion  to  fell  and 
appropriate  the  timber  in  further  discharge 
of  the  sums  which  were  required  to  be 
raised.  The  defendant,  however,  persisted 
that  he,  in  respect  of  the  exemption  from 
waste  annexed  to  his  tenancy  for  life,  was 
entitled  to  fell  and  i^ply  the  proceeds  of 
tins  timber  to  his  own  benefit.  The  trus- 
tees then  filed  their  bill,  and  applied  for  an 
injunction.  That  injunction  was  refused, 
with  costs,  by  the  Vice  Chancellor  Lord 
Cranworth,  and  this  is  an  appeal  from  that 
decision. 

I  may  here  mention,  that  before  the 
present  suit  was  instituted,  it  appears  that 
(the  same  solicitor  being  concerned  for  all 
parties)  there  had  been  a  bill  filed  by 
one  of  the  present  defendants  against  the 
present  plamtifis,  upon  an  allegation  that 
the  present  plaintifih  intendedrto  raise  a 
portion  of  tl»B  sums  of  money  mentioned 
Naw  8k«ii8,  XXI.— Graho. 


in  the  deed  by  throwing  the  whole  burden 
upon  the  inheritance,  and  insisting  that 
the  plaintiffs  were  bound  in  the  first  in- 
stance to  apply  the  timber  in  satbfaction, 
as  far  as  the  proceeds  would  extend,  of  the 
sums  so  to  be  raised,  and  praying  for  an 
injunction  to  restrain  them  from  charging 
^e  whole  of  the  sums  upon  the  inherit- 
ance. That  suit  appears  to  me  not  to 
have  been  a  very  candid  proceeding.  It 
was  a  proceeding  adopted  with  a  view  of 
getting  the  opinion  of  the  Court  as  to  the 
construction  of  the  trusts  of  the  term,  and 
upon  the  right  now  asserted  on  the  part  of 
the  plaintiffs  to  fell  the  timber,  and  apply 
the  proceeds  as  I  have  stated ;  but  instead 
of  a  bill  being  filed  stating  the  real  case 
and  objects  of  the  parties,  it  appears  to 
have  been  supposed  that  some  advantage 
would  be  obtained  by  reversing  the  ques- 
tion, and  presenting  the  case  as  if  the  trus- 
tees were  insisting  that  they  were  not  bound 
to  cut  the  timber  at  all,  but  were  bound  to 
throw  the  whole  burden  upon  the  inherit- 
ance, that  being  directly  contrary  to  the 
truth.  The  case  was  heiud,  upon  demurrer 
to  the  bill,  before  the  Vice  Chancellor 
Wigram,  the  question  being  whether  the 
trustees  were  excluded  from  the  exercise 
of  all  discretion  as  to  the  application  of  the 
timber,  and  were  bound  to  throw  the  whole 
charge  upon  the  inheritance.  The  judg- 
ment of  the  Vice  Chancellor  was  that  the 
trustees  were  not  so  bound,  and  he  allowed 
the  demurrer  accordingly.  In  the  course, 
however,  of  the  judgment  some  expressions 
dropped  from  the  Vice  Chancellor  which, 
no  doubt,  it  was  the  object  of  the  parties 
to  elicit,  consistent  with  the  view  now 
contended  for  on  the  part  of  the  defendant, 
denoting  an  impression  or  an  opinion  that 
the  tenant  for  life  had  a  right  to  cut  timber 
exclusive  of  the  trustees. 

The  question,  however,  now  before  me 
is,  whether  or  not  the  trustees  of  the  term 
have  a  right  to  enter  and  cut  the  timber 
and  apply  the  proceeds  as  fiir  as  they  will 
extend  (assuming,  of  course,  that  they  cut 
fit  and  proper  timber)  in  part  satisfaction 
of  the  charges. 

If  they  have  that  right,  then  I  think 
they  are  entitled  to  the  injunction ;  and 
their  right  depends  upon  the  equitable 
construction  of  the  power  contained  in  the 
settlement,   that  power    being    exercised, 
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bandfide,  and  there  being  no  specif  cir- 
cumstances of  malafideSf  or  any  wanton  or 
unreasonable  discretion  attempted  to  be 
exercised  on  the  part  of  the  trustees.  My 
opinion  is,  that  the  trustees  have  that  dis- 
cretion, and  that  they  are  entitled  to  the 
injunction  which  is  asked  for,  because  the 
defendant  is  obviously  about  to  do  that 
which  would  operate  as  a  destruction  of 
the  power  given  to  the  trustees,  and  the 
effect  would  be  to  deprive  them  of  the 
exercise  of  that  discretion  which  I  think 
they  have. 

A  great  many  cases  were  cited  having 
more  or  less  application  to  this  case,  but 
no  one  was  cited,  nor  have  I  been  able  to 
find  one,  which  arises  out  of  a  deed  at  all 
corresponding  with  the  terms  of  the  present 
deed.  It  has  been  stated  in  the  course 
of  the  argument  that  the  trusts  of  the  term 
are  expressed  in  the  ordinary  form,  and 
I  was  referred  to  a  precedent  in  Sanders 
on  UseSf  the  form,  however,  of  which  is 
essentially  different  in  all  material  respects 
from  that  now  under  discussion.  The 
argument  of  the  case  before  Lord  Cran worth 
went  also  very  much  upon  the  terms  of  the 
deed  being  of  the  same  import  as  those  of 
various  otiier  deeds  which  have  been  the 
subject  of  decision  as  to  the  discretion  of 
an  executor. 

I  have  taken  some  pains  to  ascertain 
this,  and  have  caused  various  books  of 
precedents  to  be  searched,  and  procured 
the  drafts  of  several  of  the  most  eminent 
draftsmen  of  the  day,  and  I  find  the  power 
is  not  in  the  usual  form,  but  differs  essen- 
tially from  it. 

It  will  be  observed,  that  in  this  case  the 
first  limitation  is  to  the  use  of  the  trustees 
of  the  term,  and  nothing  can  be  more  dis- 
tinct  and  express  than  the  terms  of  the 
trust  with  regard  to  the  timber.  They 
are,  "  upon  trust  in  the  first  place"  (the 
words  '  in  the  first  place'  have  no  operation 
on  the  question,  they  only  indicate  the 
order  in  which  the  different  sums  are  to  be 
raised)  **  by  cutting  and  felling,  and  selling 
and  converting  into  money  all  or  any  part 
or  parts  of  the  timber  now  standing  and 
growing  on  the  said  lands  which  is  or  shall 
be  of  full  and  ripe  growth,  and  not  orna- 
mental  to  the  mansion  at  Combe  aforesaid, 
or  the  pleasure-grounds  attached  thereto, 
or  any  of  the  views  or  prospects  of  the  same. 


of  which  timber  it  is  hereby  declared  that 
enough  of  the  most  ornamental  shall  always 
remain  to  preserve  the  beauty  of  the  place 
unimpaired."  Nothing,  therefore,  can  be 
more  distinct  than  the  effect  of  these  words : 
they  import  very  clearly  an  anticipation 
on  the  part  of  the  grantor  of  the  estate,  that 
the  power  would  be  exercised,  more  par- 
ticularly when  it  is  observed  that  the  first 
estate  for  life  is  to  the  grantor  herself,  and 
that  the  first  10,000^.  is  to  be  rabed  forth- 
with. I  think,  therefore,  that  the  intention 
of  the  grantor  is  perfectly  clear  and  dis- 
tinct, that  in  her  judgment  there  was  tim- 
ber fit  to  be  cut,  and  that  she  intended 
that  the  trustees  should  exercise  their  dis* 
cretion  in  raising  by  means  of  the  timber 
so  much  as  -it  might  be  able  to  furnish 
towards  the  sums  of  money  which  are  the 
objects  of  the  settlement. 

Now,  if  I  am  correct  in  this  conclusion, 
I  apprehend  that  it  is  perfectly  clear,  that 
in  the  absence  of  special  circumstances 
raising  equitable  grounds,  the  general  rule 
is,  that  a  court  of  equity  will  not  interfere, 
to  controul  and  limit  the  exercise  of  a  dis- 
cretion which  the  owner  of  an  estate  has 
thought  fit  to  vest  in  grantees  or  trustees 
named  by  such  owner.  The  argument  on 
the  part  of  the  tenant  for  life,  giving  it  its 
full  effect,  tends,  as  it  appears  to  me,  to 
strike  out  the  trust  altogether  with  regard 
to  the  felling  of  timber,  for  he  contends 
that,  under  the  exemption  fh>m  waste 
which  is  annexed  to  hu  life  estate,  he  is 
entitled  to  cut  all  the  timber,  and  apply  it 
as  part  of  the  ordinary  profits  of  the  estate 
coming  to  him  in  respect  of  his  life  estate. 
Whilst,  however,  the  defendant's  argument 
is  thus  calculated  to  strike  out  that  part  of 
the  deed  which  gives  to  the  trustees  the 
discretion  contended  for,  it  by  no  means 
follows  that  that  discretional  power  will 
interfere  with  the  provision  exempting 
the  tenant  for  life  from  liability  to 
waste. 

Both  provisions  may  stand  together,  for 
if  the  trustees  do  not  think  fit  to  exercise 
their  discretion,  the  tenant  for  life  may 
cut ;  or,  if  they  do  cut  all  the  timber,  there 
will  atiU  ^®  ^^^  ^  great  deal  for  the  exemp* 
tion  ^«0  waste  to  operate  upon;  the 
^^^ixt  4aX  ^^  ™^y  work  mines,  take 
stotx^o  A  ^^^  considerable  profits  from 
^Ho^e  ^  ^^  a^  yi\ik\i  are  a  part  of  the  in* 
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heritance,  and  wbich  he  would  not  be  able 
to  take  without  exemption. 

In  the  course  of  the  argument,  very 
strong  expressions  were  occasionally  used, 
importing  that  the  timber  was  part  of  the 
ordinary  annual  profits  of  the  estate ;  but 
I  apprehend  that  this  is  not  so,  and  that 
the  exemption  from  liability  for  waste  is  a 
tpecial  power  to  the  tenant  for  life  to 
appropriate  a  part  of  the  inheritance,  which 
standing  timber  of  course  is.  If  then,  this 
tenant  for  life  cut  down  many  thousand 
pounda'  worth  of  timber,  the  effect  will  be 
to  relieve  that  portion  of  the  inheritance 
firom  the  burden  of  raising  the  sums 
charged.  Now,  the  duty  of  the  trustees  is, 
to  throw  the  burden  of  the  principal  upon 
the  inheritance,  and  the  tenant  for  life  ia 
to  keep  down  the  interest;  but  if  the 
tenant  for  life  may  cut  down  the  timber, 
which  is  a  portion  of  the  inheritance,  to 
the  extent  contended  for  in  this  case,  he 
gets  relieved  altogether  firom  contributing 
to  the  charges  in  respect  of  that  timber ; 
and  it  xppean  to  me  hardly  reasonable  to 
suppose  that  it  was  intended  that  the 
tenant  for  life  should  have  such  power. 

Having  adverted  to  the  equitable  rule 
with  regard  to  discretion  where  a  discre-' 
tion  is  found  to  exist,  and  having  also 
adverted  to  the  terms  of  this  deed,  which 
prove  that  the  grantor  intended  to  vest  a 
discretion  in  the  trustees,  the  question  is, 
what  are  ihe  equitable  grounds  on  which 
this  Court  will  be  authorized  to  controul 
that  discretion  ?  The  first  point  that  pre- 
sents  itself  is  this :  it  is  said,  that  the  ordi- 
nary rule  as  to  raising  sums  of  money 
under  a  will  or  under  a  power  will  be 
found  applicable  to  this  case.  Undoubt- 
edly it  is  well  settled  that  if  trustees  have 
a  power  to  raise  certain  sums,  it  is  their 
duty  to  charge  the  principal  of  these  sums 
upon  the  inheritance,  and  to  secure  the 
application  of  the  annual  profits  during 
the  tenancy  for  life  to  keep  down  the  in- 
terest. But  in  order  to  see  how  that  rule 
applies  to  the  present  case,  we  must  see 
what  is  the  foundation  of  the  rule.  It  is 
the  presumed  intention  of  the  grantor.  It 
is  correctly  said,  that  it  is  an  irresistible 
presumption  that  a  person  professing  to 
create  certain  estates  and  limiting  certain 
interests,  intends  that  each  of  the  grantees 
of  those  estates  or  interests  shall  take  some 


certain  profit,  and  that,  if  any  other  rule 
were 'maintained,  the  trustees  might  de- 
prive  a  tenant  for  life  of  all  profits  what- 
ever, which  could  not  be  the  intention  of 
the  grantor. 

Now,  it  is  well  known  that  the  rule  with 
regard  to  how  much  of  the  burdens  of  a 
charge  upon  an  estate  the  tenant  for  life 
should  bear,  has  varied.  Originally  a 
portion  of  the  principal  was  thrown  oii  the 
tenant  for  life;  that  was  subsequently 
altered;  and  now  the  tenant  for  life  is 
charged  only  with  the  burden  of  keeping 
down  the  interest,  and  the  capital,  as  I 
have  before  stated,  is  charged  upon  the 
inheritance ;  that  is  done  upon  the  ground 
of  the  presumed  intention  of  the  grantori 
to  which  I  have  referred,  and  as  tibe  best 
mode  of  carrying  that  intention  into  effect* 
Applying,  then,  that  view  of  the  rule  to 
the  present  case,  what  am  I  to  infer  was 
the  intention  of  ihe  grantor  ?  It  seems  to 
me  that  she  must  have  contemplated  the 
exercise,  if  not  of  the  right,  at  least  of  the 
discretion ;  and  that  if  I  were  to  adopt  the 
argument  of  the  defendant,  I  should  defeat 
that  intention,  or  not  carry  it  into  effect. 
If,  however,  I  allow  the  trustees  the 
discretion  which  I  have  mentioned,  the 
tenant  for  life  will  still  have  all  the  or- 
dinary profits  of  the  estate,  with  respect 
to  all  those  portions  of  the  inheritance 
with  which  the  trustees  may  not  intermed- 
dle ;  and  I  shall  thus,  as  it  seems  to  me, 
carry  into  effect  the  intention  of  the 
settlor,  both  with  regard  to  the  trustees, 
and  with  regard  to  the  tenant  for  life* 
No  case  was  cited  at  the  bar,  and  I  have 
been  able  to  find  none  at  all  leading  to 
the  conclusion  that  this  Court  has  ever 
controuled  Uie  execution  of  an  express 
and  clear  trust ;  and  it  therefore  appears 
to  me  that  the  ordinary  rule  which  has 
been  referred  to,  instead  of  leading  to  the 
conclusion  that  the  trustees  in  this  case 
have  not  the  discretion,  and  ought  not  to 
be  allowed  to  exercise  the  discretion  which 
they  contend  for,  rather  tends  to  support 
their  claim ;  the  foundation  of  the  rule 
being  a  presumed  intention  from  the  use 
of  certain  language,  which  language  differs 
so  essentially  from  that  used  here,  that  a 
different  intention  is  to  be  necessarily 
presumed  from  that  presumed  in  those 
cases  to  which  the  rule  has  been  applied. 
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The  right  of  the  trustees  has,  however, 
been  objected  to  on  the  principle  of  analogy. 
It  is  said  that  the  trustees  are  hut  incum- 
brancers, that  they  are  in  the  like  situation 
as  mortgagees,  and  that  a  mortgagor,  while 
in  possession,  may  fell  timber,  provided 
he  does  not  impair  the  sufficiency  of  the 
security.  Now,  it  appears  to  me  that  that 
case  has  no  analogy  to  the  present.  The 
parties  there  have  entered  into  a  contract 
between  themselves,  which  has  known 
legal  consequences  attached  to  it;  the 
mortgagor  in  equity  is  the  owner  of  the 
estate,  he  is  in  possession  as  such,  and  is 
allowed  to  exercise  all  the  rights  of  owner- 
ship not  diminishing  the  security  or  ren- 
dering it  insufficient ;  the  tenant  for  life, 
however,  is  not  the  owner  of  the  estate. 
In  the  case  before  me  the  tenancy  for  life 
is  subordinate  to  the  term,  the  first  limita- 
tion being  to  the  use  of  the  trustees,  and 
every  part  of  the  deed  afterwards  making 
the  tenancy  for  life  subject  and  subordinate 
to  the  trusts  of  the  term ;  the  tenant  for 
life  is,  therefore,  not  in  a  situation  like 
that  of  a  mortgagor,  upon  whom  the  mort- 
gagee can  at  any  time  enter  and  put  an 
end  to  his  power.  No  estate  or  interest  is 
given  in  the  timber,  but  a  mere  power  to 
appropriate  it,  that  power  being  subordi- 
nate to  the  power  given  to  the  trustees. 
Various  authorities  were  also  referred  to 
for  the  purpose  of  shewing  that  a  tenant 
for  life,  not  impeachable  of  waste,  was 
entitled  to  the  proceeds  of  the  timber 
where  the  trustees  have  cut.  Three  cases 
were  mentioned,  namely,  Smtfihe  v.  Smythe, 
Ferrand  v.  WiUon  (6),  and  Dames  v.  Wes^ 
comb,  but  they  do  not  at  all  govern  the 
present  case.  In  Smyihe  v.  Smyihe  the 
right  to  cut  proper  timber  was  not  disputed ; 
the  only  question  was  whether  the  timber 
was  proper  to  be  cut :  the  report  contains 
no  expression  or  sentence,  that  I  have  dis- 
covered, that  has  any  beiuing  at  all  upon 
the  present  case.  The  next  case,  Ferrand 
V.  Wilson,  arose  out  of  a  very  special 
and  complicated  will ;  the  questions  being 
whether  a  power  to  cut  timber  was  a  power 
which  was  to  endure  so  long  as  to  intrench 
on  the  rules  against  perpetuities,  and  whe- 
ther the  parties  had  not  legal  remedies  which 


(6)  4  Hare,  344 ;   s.  c.  16  Law  J.  Rep.  (n.s.) 
Chanc.  41. 


they  had  lost  under  the  effect  of  the  Statute 
of  Limitations  ;  all  that  applies  to  the  pre- 
sent  case  is,  that  the  Vice  Chancellor  entered 
into  a  consideration  whether  the  proceeds 
of  the  timber  were,  in  that  particular  case, 
in  a  different  situation  or  liable  to  a  differ^ 
ent  application  from  ordinary  annual  pro- 
fits; but  there  is  no  general  principle 
deducible  from  that  case  which  can  be 
applied  to  the  present,  the  whole  question 
turning  upon  the  construction  of  a  term 
totally  different  from  that  now  under  con- 
sideration. In  the  remaining  case  of  Davies 
V.  fVescombf  the  point  of  the  whole  decision 
was,  that  the  trustees  had  no  power  to  cut 
timber,  and  that  by  cutting  timber  they 
had  deprived  the  tenant  for  life,  without 
impeachment  of  waste,  of  the  power  of 
cutting,  to  which  he  was  entitled ;  and  the 
Court,  therefore,  gave  him  the  proceeds  of 
that  timber.  That  decision  was  founded  on 
the  great  case  of  CoekereU  v.  Cholmeley{7)f 
which  has  some  points  material  to  the  con- 
sideration of  the  present ;  in  that  case  the 
trustee  of  Whitenights  had  a  power  to  sell, 
and  there  was  a  tenant  for  life  without 
impeachment  of  waste  :  the  trustees  being 
about  to  exercise  the  power  which  they 
had  of  either  exchanging  or  selling  the 
estate,  the  tenant  for  life  unimpeachable 
for  waste  claimed  the  timber ;  that  claim 
was  conceded,  and  it  was,  therefore,  ar- 
ranged that  the  timber,  and  the  land  with- 
out the  timber,  should  be  valued  sepa- 
rately, and  that  then  the  tenant  for  life 
should  convey  the  timber  to  the  purchaser, 
and  the  trustees  convey  the  land;  this 
arrangement  was  accordingly  carried  into 
effect,  the  tenant  for  life  taking  the  value 
of  the  timber,  and  the  trustees  taking  the 
value  of  the  land  ;  it  was  a  most  unfortu- 
nate case  for  the  purchaser,  for  afterwards 
the  person  becoming  entiUed  to  the  in- 
heritance filed  his  bill,  and  the  sale  was 
set  aside.  It  was  insisted  that  the  sale 
could  not  have  been  in  conformity  with 
the  power,  and  that  it  was,  therefore,  a  void 
sale,  for  that  the  trustees  were  only  autho- 
rized to  sell  the  estate  entire,  that  they 
had  no  right  to  separate  either  the  land 
from  the  timber,  or  the  timber  from  the 
land,  and  that,  as  they  had  therefore  sold 
the  land  without  the  timber,  and  permitied 

(7)  10  B.  &  C.  564. 
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the  tenant  for  life,  unimpeachable  Ibr  waste, 
to  sell  the  timber  for  his  own  benefit,  it 
was  not  a  sale  corresponding  with  their 
power,  and  that  it  was  a  void  sale.  Such 
were  Uie  three  cases  which  were  cited  and 
relied  on  as  tending  to  shew  some  such 
interest  in  the  tenant  for  life  in  the  timber 
as  precluded  the  conduaion  as  just  and 
proper  that  the  trustees  possessed  a  dis* 
cretion  to  cut. 

The  next  point  that  was  urged  was,  that 
this  was  a  case  that  might  be  likened  to 
the  case  of  marshalling,  or  where  the  per* 
son  has  two  funds  to  resort  to,  and  another 
person  has  some  rights  in  connexion  with 
him  on  one  of  the  funds,  but  no  right  on 
the  other,  and  the  Court  makes  the  party 
who  haa  the  two  funds  have  recourse  to 
the  one  on  which  his  competitor  has  no 
right  or  interest,  and  exhaust  that  before 
resorting  to  the  fund  which  is  common  to 
hoth  of  them.  I  do  not,  however,  con- 
ceive that  the  present  case,  where  the 
tenant  for  life  requires  the  remainder-man 
or  the  trustees  to  raise  the  charges  upon 
the  inheritance,  and  the  remainder*man 
seeks  to  charge  them  upon  the  timber,  is 
one  to  which  this  principle  of  marshalling 
applies.  There,  the  object  is,  that  full 
justice  may  be  done  to  both  parties,  with- 
out interfering  with,  or  prejudicing  the 
rights  of,  or  occasioning  a  loss  to  either  of 
them ;  but  here,  if  the  tenant  for  life  has  a 
right  to  apply  this  timber,  it  is  a  loss  to 
the  remainder-man,  or  if  the  remainder- 
man has  a  right  to  have  this  timber,  it  is  a 
loss  to  the  tenant  for  life.  One  party  must 
lose,  and  who  it  is  to  be  must  be  deter- 
mined by  the  intention  of  the  grantor ;  and 
this  drives  us  again  to  see  what  the  grantor 
has  done.  We  then  find  that  the  grantor 
has  given  the  ordinary  profits  to  the  tenant 
for  fife,  with  exemption  from  waste,  or  a 
boence  to  appropriate  a  portion  of  the 
inheritance,  subject  to  the  prior  right  and 
discretion  of  the  trustees  for  raising  por- 
tions. It  was  further  insisted  that  the 
tenant  for  life  is  the  owner  of  the  timber, 
but  that  is  quite  out  of  the  question  ;  he 
has  nothing  but  a  power,  though  when  he 
has  felled  the  timber  under  the  power,  it 
would  become  a  chattel,  and  he  would  be- 
come owner  of  it.  We  are  now,  however, 
discussing  the  relative  rights  as  to  standing 
timber,  and  the  case  cannot,  therefore,  be 


argued,  or  the  daim  to  fell  the  timber 
supported  upon  any  existing  property  in 
the  timber  as  owner.  It  has  been  con* 
tended  that  a  purchaser  at  an  auction 
under  the  tenant  for  life  has  acquired  a 
right  which  this  Court  cannot  interfere 
with ;  but  if  the  tenant  for  life  has  sold 
timber  which  he  haa  no  right  to  fell,  a 
buyer  can  acquire  no  right  or  interest  as 
against  the  party  who  has  a  right  to  fell ; 
and  there  appears  to  me  no  ground  what- 
ever for  the  argument  thus  sought  to  be 
raised.  Then  it  was  said  that  there  has 
been  delay  on  the  part  of  the  trustees,  but 
it  does  not  appear  to  me  that  there  is  any 
ground  for  the  assertion. 

It  was  then  said  that  the  bOl  was  not 
properly  framed,  and  that  it  did  not  shew 
any  intention  or  desire  on  the  part  of  the 
trustees  to  cut.  I  think  that  this  is  a 
mistake,  for  the  whole  frame  of  the  bill 
sufficiently  discloses  that  the  object  of  the 
trustees  in  interfering  with  the  right  claim- 
ed by  the  tenant  for  life,  is  for  the  express 
purpose  of  cutting  the  timber.  It  was 
further  said  that  the  timber  being  ripe  and 
fit  and  proper  to  be  cut,  it  is  immaterial  to 
the  pUdntifis  by  whom  it  is  cut.  There 
is,  however,  this  difference :  if  the  tenant 
for  life  is  allowed  to  cut,  he  appropriates 
the  proceeds  to  his  own  benefit  as  part  of 
his  profits  as  tenant  for  life,  and  leaves  the 
whole  80,000/.  to  be  charged  upon  the 
inheritance — ^whereas,  if  the  trustees  cut, 
they  apply  the  proceeds  in  a  different 
manner,  in  a  manner  which  diminishes  the 
profits  which  the  tenant  for  life  would 
acquire  by  the  exercise  of  the  special  power 
on  his  psort,  and  so  diminishes  the  charge 
upon  the  inheritance. 

It  is  further  to  be  observed,  that  the 
interests  of  the  parties  concerned  are  not 
identical.  It  is  the  interest  of  the  tenant 
for  life  to  cut  within  his  lifetime,  whereas 
the  trustees  have  a  duty  which  they  ought 
to  discharge  with  a  fair  consideration  for 
all  parties ;  they  are  bound  so  to  exercise 
their  power  of  felling  as  to  make  it  avail- 
able to  the  greatest  extent  in  reducing  the 
charge  upon  the  inheritance,  and  in  this 
both  the  tenant  for  life  and  the  remainder- 
men are  interested.  Much  may  depend  as 
to  the  value  of  the  timber  upon  the  time 
at  which  it  is  cut  and  the  mode  in  which  it 
is  sold,  and  on  various  other  particulars. 
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It  therefore  appears  to  me  to' be  of  great 
importance  that  the  right  to  cut  should  be 
giyen  to  those  who  by  law  should  possess 
it.  Considering,  then,  that  the  trustees 
have  the  discretion  to  which  1  have  referred, 
that  they  are  charged  with  that  discretion 
for  the  benefit  of  others  and  not  for  them- 
selves, and  that  they  may  exercise  that 
discretion,  still  leaving  matter  upon  which 
the  exemption  from  waste  may  operate  in 
favour  of  the  tenant  for  life,  it  appears  to 
me  that  there  is  no  ground  whatever  why 
this  Court  should  interfere  to  controul 
their  discretion. 

iNow,  the  tenant  for  life  is  about  to 
destroy  the  right  of  the  trustees,  and  to 
prevent  the  execution  of  their  power;  I 
think,  therefore,  that  they  are  entitled  to 
restrain  him  from  so  doing.  It  appears, 
however,  that  he  has  actually  sold  and 
entered  into  contracts  for  the  sale  of  the 
timber.  Such  being  the  case,  and  the  sale 
having  very  possibly  been  a  prudent  one, 
I  should  say,  without  at  all  desiring  to 
controul  their  discretion,  that  it  would 
well  become  the  trustees  to  consider  whe- 
ther they  might  not  adopt  it  as  a  sale  by 
themselves.  I  shall,  therefore,  grant  the 
injunction,  with  an  understanding  that  the 
trustees  are  to  undertake  to  account  for 
the  proceeds  of  the  timber  as  the  Court 
shall  direct,  and  that  if  the  cause  proceeds 
to  a  hearing,  the  timber  shall  be  then 
deemed  to  have  been  cut  by  those  who  had 
the  power  to  cut.  It  may  be  as  well  to 
do  this,  though  as  the  question  is  one  of 
construction,  depending  upon  principles 
which  prevail  in  courts  of  equity,  and  as 
the  whole  matter  is  now  before  the  Court, 
it  is  not  likely  that  the  present  aspect  and 
circumstances  of  the  case  will  be  at  all 
varied  at  the  hearing. 

I  have  formed  my  opinion  upon  the 
general  right,  and  I  think  I  am  bound  to 
give  effect  to  that  opinion.  Even  if  it 
should  ultimately  appear  that  whether  it 
be  the  trustees  who  sell  or  the  defendant 
who  sells,  the  defendant  will  be  entitled 
to  the  proceeds  either  as  tenant  for  life, 
without  impeachment  for  waste,  or  as  ex- 
ecutor of  the  settlor  in  respect  of  the  first 
10,000^.,  I  should  still  say  the  present 
application  must  be  granted,  the  trustees 
undertaking  to  the  effect  that  I  have  stated. 


L.C.  ^ 
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INNE8  9.  8ATER. 


Power^-^Charity — Appointment  to  Cha^ 
ritable  Purposes— Informal  Execution  aided. 

If  the  intention  to  exercise  a  power  be 
clearly  shewn,  a  Court  of  equity  will,  in 
favour  of  a  charity,  yive  tjlect  to  an  informal 
or  defective  execution  of  the  power,  There^ 
fore  where  a  power  to  dispose  of  perwnalty 
was  directed  to  be  exercised,  amongst  other 
modes,  by  the  last  wiU  and  testament,  ^c.  of 
the  donee,  signed,  sealed,  published,  and 
declared  in  the  presence  of  two  or  more 
witnesses,  and  the  donee,  in  exercise  of  the 
power,  bequeathed  part  of  the  personalty 
to  certain  charities  by  an  unattested  will 
(executed  before  the  passing  of  the  fVills 
Act),  signed  and  sealed  by  the  donee,  but 
not  in  the  presence  of  witnesses,  and  not 
published  or  declared,  it  was  held  (affirm^ 
ing  the  decree  of  the  Court  below,)  to  be  a 
valid  execution. 

Held,  also,  that  as  the  gifts  were  epecifie^ 
the  state  of  the  testatrix's  property  at  the 
time  of  her  will  and  the  time  of  her  death 
might  be  looked  at. 

This  was  an  appeal  from  the  decree  of 
Vice  Chancellor  Wigram,  reported  18  Law 
J,  Rep,  (n.s.)  Chanc.  274. 

The  sums  of  stock  over  which  the  testa- 
trix had  a  power  of  appointment  under  the 
will  of  Thomas  Innes  were,  S,SSSl,  6s,  Sd* 
consols,  1,666^.  ISs,  4d,,  Si,  5s,  per  cent. 
annuities,  500^.  4s,  lOd,  reduced  annuities, 
and  100/.  long  annuities.  She  had  also  at 
her  death  the  sum  of  12,909/.  I9s,,  S^L 
per  cent,  annuities  standing  in  her  own 
name.  After  the  gift  of  the  legacies  to  the 
several  charities  set  out  in  the  report  of  the 
case  below,  the  will  proceeded  as  follows  :— 
**  To  Harriett  K.  Innes  my  god-daughter 
I  leave  500/.  in  the  3/.  per  cent,  consols 
to  be  paid  within  six  months  after  my 
death ;  the  remainder  in  the  3/.  per  cents, 
and  three  separate  sums  in  the  new  S^L 
per  cents.,  with  100/.  long  annuities,  and 
any  other  property  I  may  die  possessed  of 
I  leave  to  C.  Sayer  and  B.  Sayer,  their 
executorSf  administrators,  and  assigns, 
«Pon  trust "  ^^• 


Af, 


HqV' 


exvd  Mr.  Faber,  for  the  appeal* 
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The  AUomey  General,  Mr.  Wood,  Mr. 
Uofd,  Mr.  Glasse,  Mr.  Headlam,  Mr. 
Cankrien,  Mr.  Phrie  and  Mr.  BaggaUay, 
for  other  parties. 

JVilUanu  on  Executors^  999. 

1  Sugden  on  Powers,  390. 

Lownds  T.  Lownds,  1  You.  &  J*  445. 

Rich  V.  CoekeU,  9  Yes.  369. 

Lewis  Y.  Lewellgn,  Turn.  &  R.  104. 

Jones  V.  Tucker,  2  Mer.  533. 

Hughes  v.  Turner,  3  Myl.  &  K.  666 ; 
8.C.  4  Law  J.  Rep.  (n.s.)  Chanc.  141. 

Nannoek  v.  HorUm,  7  Yes.  390. 

Webb  Y.  Honnar,  1  J.  &  W.  352. 

jindrews  v.  Enmot,  2  Bro.  C.C.  297. 

Duke  on  Charitable  Uses  (Bridgman's 
ed.)  163. 

Chapman  ▼.  Gibson,  3  Bro.  C.C.  231. 

Nov.  25.  —  The  Lord  CHANcsixoRy 
after  stating  the  will  and  the  facts  of  the 
case,  proceeded  as  follows : — The  question 
is  whether  these  testamentary  papers  ope- 
rated as  an  execution  of  the  powers.  The 
bill  was  filed  by  one  of  the  four  children 
of  A.  Innes  (the  residuary  legatee  of 
Thomas  Innes),  against  the  surviving  exe- 
cutor, the  treasurers  of  the  several  chari- 
ties and  other  parties,  praying  that  one 
fourth  part«of  the  sums  of  stock  over 
which  Judith  Innes  had  a  power  of  ap- 
pointment might  be  transferred  to  the 
plaintiff.  The  Yice  Chancellor  by  his 
decree,  declared  that  the  testatrix,  by  her 
will,  intended  to  execute  the  power,  and 
that  the  defective  execution  ought  to  be 
supplied  in  &vour  of  the  four  charities. 
The  plaintiff  has  appealed  against  this 
decree.  The  first  question  is,  whether  the 
will  of  Judith  Innes  operated  as  an  execu- 
tion of  the  powers  respectively  given  by 
the  will  of  her  husband  and  her  own  mar- 
riage settlement.  This  question  involves 
two  others:  first,  whether  she  meant 
thereby  to  exercise  the  two  powers ;  and, 
secondly,  assuming  that  such  was  her  in- 
tention, whether  the*  Court  will  hold  the 
powers  to  have  been  sufficiently  executed 
in  favour  of  the  charities,  notwithstanding 
the  non-attestation  of  the  will  in  confor- 
mity with  the  power. 

With  respect  to  her  intention  to  exe- 
cute the  powers,  I  am  of  opinion  that 
such  intention  may  be  collected  from  the 


words  of  the  will.  The  general  rules  re- 
lating to  this  subject  are  well  established,' 
but  &e  point  of  difficulty  is,  whether  the 
£icts  of  this  case  do  or  do  not  fall  within 
the  established  rule.  The  result  of  the 
authorities  is  appropriately  and  shortly 
stated  in  1  Sugden  on  Powers,  373,  6th 
ed. — "  A  donee  of  a  power  may  execute  it 
without  referring  to  it,  or  taking  the 
slightest  notice  of  it,  provided  that  the  in- 
tention to  execute  it  appear  ;*'  and  p.  385, 
**  Where,  however,  the  power  is  not  re- 
ferred to,  the  property  comprised  in  it  must- 
be  mentioned,  so  as  to  manifest  that  the 
disposition  was  intended  to  operate  over  it ; 
the  donee  must  do  such  an  act  as  shews 
that  he  has  in  view  the  thing  of  which  he 
had  a  power  to  dispose. "  *  *  Slight  circum- 
stances of  conformity  or  reference  will  not 
amount  to  a  sufficient  indication  of  the  in- 
tention," p.  387.  Such  being  the  established 
rule,  the  question  in  this  case  is,  whether 
the  specific  property,  the  subject  of  the 
power,  is  mentioned  in  the  will  in  question. 
I  think  it  is  so  mentioned,  and  I  adopt  the 
reasoning  of  the  judgment  below  in  support 
of  that  conclusion.  The  words  *'  the  re- 
mainder in  the  3^.  per  cents."  shew  that  the 
legacies  previously  given  were  part  of  a 
larger  amount  of  stock  of  that  denomi* 
nation  and  distinguish  the  case  from  a 
general  gift  of  a  sum  of  stock  of  that 
description,  and  it  cannot  be  construed  to 
import  a  direction  to  purchase  stock  of 
that  description  and  amount.  As  the  words, 
then,  are  only  to  be  satisfied  by  referring 
them  to  speofic  stock  existing  either  at 
the  date  of  the  will  or  of  the  death  of  the 
testatrix,  it  becomes  necessary  to  inquire 
as  to  the  existence  of  such  stock  at  those 
times,  and  since  there  was  no  stock  of  her 
own  existing  at  those  times  to  which  the 
words  can  be  referred,  but  stock  did  then 
exist  subject  to  the  power  both  at  the 
date  of  the  will  and  the  death,  the  Court 
must  refer  the  words  to  that  stock  in  order 
to  give  them  some  effect ;  and  whether  the 
will  be  regarded  as  speaking  firom  its  date, 
or  the  death  of  the  testatrix,  the  result 
must  be  the  same. 

But  it  is  contended  that  the  words 
might  be  satisfied  by  referring  them  to 
stock  which  the  testatrix  supposed  might 
exist  at  the  time   of   her  death.      But 
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where  there  is  no  such  stock,  and  no  in- 
dication in  the  will  of  any  intention  to 
purchase  such  stock,  or  of  any  expec* 
tation  of  her  hecoming  possessed  of  any 
such  stock,  it  would  he  a  most  unnatural 
construction  that  she  referred  to  such  stock 
to  he  acquired;  at  all  events,  the  most 
natural  construction  is,  that  she  intended 
to  refer  to  that  specific  fund  which  was 
existing  at  the  date  of  the  will.  If  this 
construction  required  further  support,  I 
think  it  is  to  be  found  in  the  next  words 
-—"and  three  separate  sums  in  the  new 
SL  lOs,  per  cents.,*'  which  evidently  mean 
the  three  specific  sunnr  existing  at  the 
date  of  the  will.  I  do  not  consider  that 
the  subsequent  words  "and  any  other 
property  I  may  die  possessed  of^  of  what 
nature  or  kind  soever'*  affect  the  construc- 
tion further  than  this,  that  they  import  an 
expectation  that  the  specific  stodc  pre- 
viously described  would  exist  at  the  time 
of  her  death,  and  that  she  had  an  intention 
to  dispose  of  that  and  any  other  property 
she  might  die  possessed  of. 

It  was  argued  that  extrinsic  evidence 
of  the  state  of  the  property  at  the  date  of 
her  will,  was  not  admissible  in  this  case, 
and  the  Vice  Chancellor  Wigram's  book  on 
evidence  was  referred  to :  but,  a  contrary 
proposition  is  there  mentioned—-"  For  the 
purpose  of  determining  the  subject  of  dis- 
position, a  Court  may  inquire  into  every 
material  fact  relating  to  the  property  which 
ia  claimed  as  the  subject  of  cUsposition,  and 
to  the  drcumstanoes  of  the  testator,  and 
of  his  £Eunily  and  affairs,  for  the  purpose  of 
enabling  the  Court  to  identify  the  thing 
intended  by  the  testator"— ^(^am*«  Evid. 
p.  51,  3rd  ed.  There  have  been  many 
cases  in  which  the  Court  has  held  that  a 
power  was  not  executed  where  the  words 
might  have  referred  to  the  power,  because 
the  words  might  be  fUly  satisfied  by  re- 
ferring them  to  the  testator's  own  property ; 
and  there  have  been  many  cases  where  ^e 
Court  has  refused  to  look  at  the  extrinsic 
circumstances,  because  the  bequest  was 
not  specific,  as  it  is  here.  In  Lewis  v. 
LeweUyn  a  testator  having  a  power  of 
appointment  over  freeholds  and  copyholds, 
and  having  other  freeholds  of  his  own,  but 
no  copyholds,  charged  all  his  freehold  and 
copyhold  estate  with  the  pajrment  of  his 


debts,  and,  subject  thereto,  he  devised  and 
bequeathed  all  his  real  and  personal  estate. 
This  was  held  to  be  a  good  execution  of 
the  power  as  to  the  copyholds  only.  In 
Napier  v.  Napier  (I)  a  testator  made  a 
general  devise  of  all  his  lands  in  nine 
parishes,  in  five  of  which  only  he  had  land 
in  fee,  in  three  others  he  had  no  land  of 
his  own,  but  there  was  land  over  which  he 
had  a  power  of  appointment.  In  the  re- 
maining parish  he  had  land  in  fee  and  also 
land  over  which  he  had  a  power  of  appoint- 
ment. On  the  authority  of  Lewie  v.  Lew^ 
eUyn^  it  was  held,  that  the  land  in  the 
parish  which  was  the  subject  of  the  power 
did  not  pass.  These  cases  only  prove 
that  when  the  testator  has  property  of  his 
own  and  a  power  of  appointing  other  pro- 
perty, and  the  words  used  may  be  satisfied 
by  referring  them  to  his  own  property,  they 
will  not  be  referred  to  the  power.  In 
Wehh  V.  Honnor  it  was  held,  that  a  bequest 
of  the  whole  of  the  testator's  personalty^ 
**  consisting  of  money  invested  in  any  of 
the  public  frinds,  household  fhmiture,"  &c.» 
did  not  operate  as  an  execution  of  a  power 
of  appointment  over  a  sum  in  the  funds. 
The  Master  of  the  Rolls  said,  "  In  this 
instrument  there  is  nothing  to  shew  that 
the  testator  meant  to  disposed  anything 
but  his  own  property ;  every  part  of  it  is 
satisfied  by  giving  all  that  he  was  pos- 
sessed of."  So  in  Hughes  v.  Turner^  Jones 
V.  Curry  (2),  Namtaek  v.  Hortan,  The 
case  of  Andrews  v.  Emmotf  and  others  of 
that  class  are  to  the  point,  that  you  are 
not  to  inquire  into  the  circumstances  of 
the  testator's  property  at  the  date  of  his 
will,  to  determine  whether  he  was  execut- 
ing the  power  or  not.  The  testator  there 
did  not  refer  either  to  the  power  or  the 
subject  of  it.  From  some  of  these  deci- 
sions, it  might  be  inferred  that  in  no  in- 
stance could  the  Court  take  into  aecount 
the  state  of  the  property  in  construing 
a  will ;  but  as  Alderson,  B.  remarked, 
in  Davies  v.  Quariermttn  (3),  "All  dicta 
should  be  construed  according  to  the 
circumstances  of  the  case  in  which  they 
are  found" ;  and  the  drcumstanoes  of  these 
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[1)1  Sim.  28 ;  I.  c.  5  Law  J.  Rep.  Chanc  66. 
[2)  1  Svanst.  66. 
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cases  were  that  primd  facie  they  were 
general  gifts.  But  in  Shuttleworth  ▼. 
Greaves  (4)  Lord  Cottenham  said, — **  In 
eyery  specific  devise  or  hequest,  it  is  clearly 
competent  and  necessary  to  inquire  as  to 
the  thing  specifically  devised  or  bequeath- 
ed.'* And  this  doctrine  was  acted  upon 
in  Maekinley  v.  Sison  (5),  where  it  is  ques- 
tionable, however,  whether  the  application 
of  the  doctrine  was  perfectly  correct.  Upon 
this  point,  therefore,  I  think  the  judgment 
of  the  Vice  Chancellor  was  right  and 
ought  to  be  affirmed. 

The  next  question  is,  as  to  the  absence 
of  attestation.  The  wiU  contained  a  form 
of  attestation  and  a  note — "  This  will  has 
not  been  witnessed,  as  I  intend,  if  I  am 
spared,  to  write  it  out  fear,"  It  has  been 
argued  from  this,  that  admitting  she  in- 
tended to  execute  the  power,  her  inten- 
tion was  only  inchoate.  It  is  plain,  how- 
ever, from  a  note  to  a  codicil  wherein  she 
states  a  certain  interlineation  or  erasure 
had  been  made  by  herself,  that  she  re- 
garded aa  valid  and  effectual  the  dis- 
positions made  by  her  will  and  previous 
codidls,  even  though  she  did  intend,  if 
spared,  to  have  it  witnessed  and  written 
out  fair ;  and  if  her  intention  to  dispose  of 
her  own  property  was  complete,  it  cannot 
be  successfully  contended  that  her  inten- 
tion to  dispose  of  the  property  the  subject 
of  ^e  power  was  only  inchoate.  The 
question  then  arises,  whether  the  powers 
are  well  exercised  in  favour  of  the  chari- 
ties, notwithstanding  the  requisitions  of 
the  powers  have  not  been  complied  with. 
Upon  this  point  I  may  observe,  that  the 
doctrine  applicable  to  this  question  ought 
to  be  considered  as  well  established  by 
judicial  decision,  namely,  that  a  power 
well  exercised  in  other  respects  mil,  in 
&vour  of  charities,  be  deemed  to  have  been 
effectively  exercised,  notwithstanding  the 
formalities  required  by  the  deed  creating 
the  power  have  not  been  complied  with. 
The  decisions  upon  this  point  are  too 
familiar  to  render  it  necessary  to  cite  them 
by  name.  With  regard  to  the  attestation 
being  required  by  the  instrument  creating 
the  power,  there  is  no  valid  objection  to 
dispensing  with  attestation,  on  the  ground 

(4)  4  Myl.  &  Cr.  37 ;  t.  c  8  Law  J.  Rep.  (n.8.) 
Chanc.  7. 

(5)  8  Sim.  661. 
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of  its  contravening  the  intention  of  the 
donor  of  the  power.  The  attestation  is 
required  merely  for  the  purpose  of  pre- 
venting fraud ;  and  in  the  case  of  a  gift 
to  a  charity,  there  is  much  less  danger 
than  where  an  individual  is  to  take  a  bene- 
fit by  the  execution  of  the  power,  and  in 
fact,  no  danger  at  all. 

The  only  other  objection  to  the  decree  is, 
that  it  leaves  the  charities  to  take  their 
legacies  exclusively  out  of  the  funds  derived 
under  the  will  of  Thomas  Innes,  and  that  it 
ought  to  provide  that  the  legacies  should 
be  taken  out  of  those  funds,  and  the  1,000^. 
consols  over  which  the  testatrix  had  a 
power  of  appointment,  proportionably. 
But  the  parties  interested  in  the  latter  fund 
are  not  before  the  Court,  and  the  Court 
has  no  jurisdiction  over  that  fund  in  this 
suit ;  and,  therefore,  I  can  make  no  order 
as  to  that  upon  this  appeal,  but  the  chari- 
ties must  be  left  to  tike  their  legacies  out 
of  the  fund  in  court;  and  I  may  observe 
that  the  principle  of  marshalling  has  no 
application  to  the  case  before  me. 

For  these  reasons,  the  decision  must  be 
affirmed,  and  the  appeal  dismissed,  with 
costs. 


KiNDERSLET,  V.C. 


Nov 
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BOUBNE  V.  BUCKTON. 


TheUusson  Act — Accumulalions^^"  Per* 
tions," 

A  testator  gave  the  residue  of  his  personal 
estate  to  trustees^  in  trusty  to  invest  and  ac» 
cumulate  <Ae  income  from  time  to  time  during 
the  life  of  his  niece^  and  after  her  death  to 
transfer  the  securities  and  accumulations  to 
her  children  in  equal  shares,  the  shares  of 
male  children  to  be  vested  at  twenty^one,  and 
those  of  females  at  twentg-one  or  marriage. 
Then  followed  other  provisions  with  regard 
to  what  the  testator  sometimes  called  the 
"portions**  and  sometimes  the  "  shares**  of 
such  children,  as  to  maintenance  and  edu" 
caiion,  and  if  the  trusts  for  the  benefit  of  the 
children  of  his  niece  should  fail,  there  were 
similar  trusts  for  the  benefit  of  the  children 
and  issue  of  other  parties,  an^  faiUng  those 
trusts,  for  his  own  next-of-kin.  The  testa* 
tor*s  niece  was  still  living,  and  had  survived 
the  period  of  twenty-one  gears  from  the 
death  of  the  testator.     Held,  that  this  pro- 
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vision  was  not  one  for  raising  portions  within 
the  meaning  of  the  2nd  section  of  the  TheU 
lusson  Act :  that  from  the  expiration  of 
twenty-one  years  from  the  testator*s  death,  the 
trust  for  accumulation  was  void;  and  that 
from  that  time  till  the  death  of  the  niece,  the 
legal  personal  representative  of  the  testator 
was  entitled  to  the  accumulations. 

This  case  came  on  upon  the  petition  of 
the  legal  personal  representative  of  a  tes- 
tator named  William  Stains,  and  it  prayed 
that  the  trusts  for  accumulation  contained 
in  the  will  of  the  testator,  as  to  his  resi- 
duary personal  estate  during  the  life  of 
his  niece,  might  he  declared  void  under  the 
Thellusson  Act  after  the  expiration  of 
twenty-one  years  from  the  testator's  death ; 
and  that  the  petitioner  might  be  declared 
entitled  to  such  accumulations  during  the 
life  of  the  testator's  niece. 

The  will  of  the  testator,  W.  Stains,  was 
the  subject  of  discussion  on  a  previous 
occasion,  before  the  Vice  Chancellor  of 
England,  upon  a  petition  that  the  trusts 
for  accumulating  the  income  of  his  resi- 
duary real  estate  might  be  declared  void — 
Halford  v.  Stains  (1). 

The  testator,  after  making  divers  pecu- 
niary and  specific  bequests,  bequeathed 
all  the  rest  of  his  personal  estate  unto 
his  friends  John  Buckton  and  Thomas 
Bourne,  their  executors,  administrators  and 
assigns,  upon  trust,  with  all  convenient 
speed  after  his  decease,  to  sell  all  parts 
thereof  as  should  not  consist  of  stocks, 
funds,  monies,  mortgages  and  securities  for 
money,  and  get  in  all  such  parts  thereof  as 
should  consist  of  monies  or  securities  for 
money,  and  at  their  or  his  discretion  to 
lay  out  and  invest  the  same  monies  to 
arise  and  be  produced  by  such  sales,  and 
to  be  got  in  as  aforesaid,  in  the  purchase 
of  freehold  hereditaments,  in  the  county  of 
Kent,  which  the  said  testator  directed  to  be 
forthwith  settled  to  the  same  uses,  and 
upon  the  same  trusts  as  were  thereinafter 
by  him  declared  concerning  such  parts  of 
the  said  net  monies  as  should  not  be  laid 
out  in  such  purchases  as  afpresaid,  or  as 
near  thereto  as  the  deaths  of  parties  and 
other  contingencies  would  admit  of;  and 
upon  further  trust,  as  to  such  parts  of  his 

(1)  16  Sim.  488. 


said  net  residue  as  should  not  be  laid  out 
in  such  purchases  as  aforesaid,  and  also  in 
the  mean  time,  and  until  such  purchases 
should  be  made  as  aforesaid,  as  to  the 
whole  of  the  said  net  monies,  to  lay  out 
the  same  in  the  purchase  of  stock  in  some 
or  one  of  the  public  funds,  or  upon  other 
government  or  real  securities,  and  alter, 
vary  and  transpose  the  same  stocks,  funds, 
and  securities  from  time  to  time,  and  re- 
ceive the  annual  proceeds  of  the  said  stocks, 
funds,  and  securities,  and  again  lay  out  the 
same  in  manner  aforesaid,  so  that  the  same 
and  all  the  resulting  income  and  produce 
thereof  might  accumulate  in  the  way  of 
compound  interest  for  and  during  the  term 
of  the  natural  life  of  his  niece  Elizabeth 
Stains,  and  from  and  immediately  after  the 
decease  of  the  said  Elizabeth  Stains,  then, 
upon  trust,  that  his  said  trustees  or  trustee 
for  the  time  being  should  assign  or  trans- 
fer, or  make  over  all  and  every  the  said 
stocks,  funds,  securities  and  accumula- 
tions unto  the  child,  if  only  one,  and  if 
more  than  one,  between  and  amongst  all 
and  every  the  children  (but  exclusive  of  an 
elder  or  only  son,  such  only  son  not  being 
an  only  child)  of  the  said  Elizabeth  Stains, 
equally  to  be  divided  between  them  if  more 
than  one,  share  and  share  alike,  as  tenants 
in  common,  and  to  be  vested  in  such  of 
them  the  same  children  as  should  be  a  son 
or  sons,  when  and  as  he  or  they  should 
attain  his  or  their  age  or  respective  ages  of 
twenty-one  years,  and  in  such  of  the  same 
childxen  as  should  be  a  daughter  or  daugh- 
ters when  and  as  she  or  they  respectively 
should  attain  the  like  age  or  be  married, 
which  should  first  happen,  and  to  be  trans- 
ferable and  transferred  as  soon  after  the 
said  age  or  days  should  be  attained,  and 
also  aiter  the  decease  of  his  said  niece 
Elizabeth  Stains,  as  conveniently  might 
be. 

And  the  testator  directed  his  trustees, 
after  the  decease  of  the  said  Elizabeth 
Stains,  to  apply  the  income  of  the  portion 
of  each  of  the  said  children  and  issue  being 
minors  for  their  maintenance,  and  to  apply 
one-half  of  their  expectant  shares  for  their 
advancetD^^^  and  such  sums  as  should  be 
^  ^^anC^^  ^  ^  considered  as  part  of  his 
or  her  &  \&  portion  or  share,  and  to  be  de- 
ductcfl  \u)t^**^^^  portion;  and  that  so 
mucK      ^\^C  *^^^^*  ^^  ^®  portion  or  share 
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of  each  of  the  children  as  ahould  not  be 
applied  for  their  maintenance  and  advance- 
ment should  be  added  to  and  accumulated 
together  with  the  principal  of  such  portion 
or  share,  and  ahould  be  subject  to  the  trusts 
and  limitations  therein  specified  as  to  the 
principal  of  the  same  portion  or  share  until 
the  principal  should  become  payable.  The 
will  contained  similar  trusts  for  the  benefit 
of  the  children  of  Edwin  Stains,  and  after- 
wards of  John  Palmer,  in  case  the  pre- 
ceding trusts  should  £eu1  ;  and  the  last  trust 
was  in  £avour  of  the  testator's  own  next- 
of-kin,  according  to  the  Statute  of  Distri- 
butions. 

The  testator  died  in  the  year  18279  leav- 
ing his  brother  James  his  sole  next-of-kin. 
Upon  the  death  of  James  in  1828,  the 
petitioner  became  his  personal  representa- 
tiye.  Elizabeth  Stains  was  still  living, 
and  had  survived  the  period  of  twenty-one 
jesrs  from  the  death  of  the  testator. 

Mr.  Roll  and  Mr.  Fooka  appeared  in 
support  of  the  petition,  and 

Mr,  Stuart  and  Mr.Goodeve^  Mr,  Bethell, 
Mr,  Ertkine  and  Mr,  Jetsel  opposed  for 
different  parties. 

The  following  cases  were  cited — 

Halfard  v.  Stains,  16  Sim.  488. 
Shaw  V.  Rhodes,  1  Myl.  &  Cr.  135. 
Morgan  v.  Morgan,  20  Law  J.    Rep. 

(v.s.)  Chanc.  109,  441. 
Elbome  v.  Goode,  14  Sim.  165 ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  394. 
EUis  V.  Maxwell,  3  Beav.  587;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  266. 
Beech  v.  Lord  St,  Vincent,  19  Law  J. 

Rep.  (n.s.)  Chanc.  130. 

The  first  and  second  sections  of  the 
ThellusBon  Act,  40  Geo.  3.  c.  98.  were 
also  referred  to  (2). 

Judgment  reserved, 

(2)  40  Geo.  3.  c  98.  i.  1.  enacts,  '*  That  no 
penon  or  peraons  shall  after  the  paaaing  of  this  act, 
by  aoT  deed  or  deeds,  aurrender  or  surrenders,  will, 
codicu,  or  otherwise  howsoever,  settle  or  dispose  of 
any  real  or  personal  property  so  and  in  such  man- 
ner that  the  rente,  isanea,  profita,  or  produce  thereof 
■ban  be  wholly  or  partially  accumulated,  for  any 
longer  term  than  the  life  or  uvea  of  any  auch  grantor 
or  giaotors,  settlor  or  settlors,  or  the  term  of  twenty- 
one  jean  from  tlie  death  of  any  such  grantor,  settlor, 
^'^^t  or  tatator,  or  daring  the  minority  or  re- 


Nov.  21. — KiNDEasLET,  V.C. — In  this 
case  the  question  raised  is,  whether  the 
hequest  or  provision  for  accumidation  con- 
tained in  the  will  of  the  testator  comes  within 
the  2nd  section  of  the  40  Geo.  3.  c.  98, 
commonly  called  the  Thellusson  Act ; 
for  it  is  not  disputed  that  if  it  does  not 
come  within  the  provisions  of  the  2nd 
section  of  the  act,  the  direction  to  accumu- 
late is  void  under  the  provisions  of  the 
1st  section.  The  only  question,  therefore, 
is,  whether  it  comes  within  the  provisions 
of  the  2ud  section,  as  heing,  according  to 
the  terms  of  that  section,  a  provision  for 
raising  portions  for  the  child  or  children  of 
any  person  taking  an  interest  under  the 
devise.  The  question  with  regard  to  the 
real  estate  has  heen  already  disposed  of  hy 
the  decision  of  the  late  Vice  Chancellor  of 
England,  in  the  case  of  Halford  v.  Stains, 

In  order  to  see  whether  the  hequest  of  the 
personal  estate,  which  is  all  that  I  have  to 
do  with,  is  or  is  not  within  the  provisions 
of  the  2nd  section  of  the  Thellusson  Act, 
it  is  necessary  to  see  what  the  provisions 
of  the  will  are.  The  will  runs  to  very  great 
length,  hut  it  is  very  conveniently  abridged 
and  very  accurately  stated  in  Mr.  Simons's 
report  of  the  case  of  Halford  v.  Stains, 

apective  minorities  of  any  peraon  or  persona  who 
ahall  he  liying  or  in  ventrt  ta  mere  at  the  time  of  the 
death  of  auch  grantor,  devisor,  or  testator,  or  during 
the  minority  or  respective  minorities  only  of  any 
person  or  persons  wno,  under  the  uses  or  trusts  of 
the  deed,  surrender,  will,  or  other  assurances  direct- 
ing auch  accumulations,  would,  for  the  time  being  if 
of  full  age,  be  entitled  unto  the  rente,  issues  and 
profits,  or  the  interest,  dividends,  or  annual  produce 
BO  directed  to  be  accumulated ;  and  in  every  case 
where  any  accumulation  shall  be  directed  otherwise 
than  aa  aforeaaid,  auch  directions  shall  be  null  and 
void,  and  the  rents,  issues,  profits,  and  produce  of 
auch  property  so  directed  to  be  accumulated,  shall 
ao  long  as  the  same  shall  be  directed  to  be  accumu- 
lated contrary  to  the  provisions  of  this  act,  go  to  and 
be  received  by  such  person  or  persons  aa  would  have 
been  entitled  thereto  if  such  accumulation  had  not 
been  directed." 

Sect  2.  enacts,  "That  nothing  in  this  act  con- 
tained, shall  extend  to  any  provision  for  payment  of 
debts  of  any  grantor,  settlor,  or  devisor,  or  other 
person  or  persons,  or  to  any  provision  for  raising 
portions  for  any  child  or  children  of  any  grantor, 
aettlor,  or  devisor,  or  any  child  or  children  of  any  per- 
son taking  any  interest  under  any  such  conveyance, 
aettlementfOr  devise,  or  to  any  direction  touching  the 
produce  of  timber  or  wood  upon  any  lands  or  tene- 
ments ;  but  that  all  such  provisions  and  directions 
shall  and  may  be  made  and  given  as  if  this  act  had 
not  paased.** 
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therefore  for  convenience  I  sliall  state  the 
provisions  of  the  will  firom  the  report  of  that 
case.     The  testator,  William  Stains,  was 
possessed  of  real  and  personal  estate,  and 
he  first  makes  a  devise  of  his  realty  and 
then  of  his  personalty.     The  devise  of  the 
realty  is  thus :  the  real  estate  is  devised  to 
trastees  during  the  life  of  the  testator's 
niece  Elizabeth  Stains,  upon  trust  to  make 
certain  payments  out  of   the  rents  and 
profits,  not  material  to  be  considered,  ex- 
cept that  among  those  annual  payments 
there  is  this  direction, — that  the  trustees 
should  pay  an  annuity  to  Elizabeth  Stains 
in  case  she  should  marry  a  certain  indivi- 
dual mentioned  in  the  will,  of  the  name 
of  Smith,  which  event  never  happened. 
Then,  subject  to  those  payments,  the  rents 
and  profits  are  to  be  laid  out  in  the  pur- 
chase of  other  real   estates,  which    real 
estates,  when  purchased,  are  to  be  settled 
to  the  same  uses  as  those  to  which  he  de- 
vises his  own  real  estate  in  the  subsequent 
part  of  his  will.     But  he  goes  on  to  say, 
that  as  to  the  rents  and  profits  which  shidl 
not  actually  be  laid  out  in  the  purchase  of 
real  estate,  they  shall  be  invested  in  go- 
vernment securities  and  the  income  accu- 
mulated during  the  life  of  Elizabeth  Stains, 
and  that  the  accumulations  of  so  much  as 
should  not  be  laid  out,  instead  of  going  in 
the  same  manner  as  the  real  estate  would 
have  gone,  if  it  had  been  laid  out  in  real 
estates,  is  to  go  in  the  same  manner  in 
which  he  bequeaths,  subsequently,  his  per- 
sonal estate.     Having  given  that  direction 
for  the  accumulation  of  the  rents  and  profits 
of  the  real  estate  during  the  life  of  the 
niece  Elizabeth  Stains,  he  devises  his  real 
estate,  at  her  death,  to  her  first  and  other 
sons  in  tail  male,  with  remainder  to  Edwin 
Stains  for  his  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  re- 
mainder to  the  use  of  all  the  children  of 
John  Palmer  as  tenants  in  common  in  taO, 
with  remainder  to  the  testator's  right  heirs. 
That  disposes  entirely  of  his  real  estate, 
and  disposes  of  all  those  real  estates  which 
should  be  purchased  by  means  of  the  rents 
and  profits  of  that  real  estate,  accruing 
during  the  life  of  Elizabeth  Stains;  and 
it  also  directs  that  as  to  so  much  of  those 
rents  and  profits  which  should  not  be  laid 
out  in  real  estate,  then  the  rents  and  profits 
should  accumulate  in  real  or  government 


securities,  and  should  g^  as  he  bequeaths 
his  residuary  personal  estate. 

Then,  we  come  to  the  bequest  of  the 
personal  estate ;  and  it  is  only  with  respect 
to  this  bequest  that  the  question  now  arises. 
This  petition   aifects  only  the    personal 
estate.     As  I  have  said,  the  question  as  to 
the  real  estate  was  disposed  of  by  the  case 
of  Halford  v.  Stains.     Now,  the  bequest 
of  the  personal  estate  is  this :  he  gives  all 
the  residue  of  his  personal  estate  to  trus- 
tees, on  trust  to  realize  and  to  lay  out  the 
money  to  arise  by  the  realization  of  the 
personalty  in  the  purchase  of  real  estates, 
and  those  real  estates  are  not  to  go  accord- 
ing  to  the   real  estates  which  are  to  be 
bought  with  the  rents  and  profits  of  his 
own  real  estate,  but  are  to  be  conveyed  to 
the  same  uses  and  upon  the  same  trusts 
as  he  afterwards  directs  with  respect  to 
the  monies  which  shall  not  be  laid  out 
in  real  estates.      As  to  so  much  as   the 
trustees  should  think  fit,  or  should  happen 
not  to  lay  out  in  the  purchase  of  real  estates, 
the  income  of  the  personal  estate  is  to  be 
from  time  to  time  invested  and  accumulated 
during  the  life  of  the  niece ;  and  after  the 
death  of  the  niece  the  trust  is,  to  transfer 
the  securities  and  accumulations   to  her 
child,  if  only  one,  and  if  more  than  one,  to  her 
children,  exclusive  of  an  elder  or  an  only  son, 
such  only  son  not  being  an  only  child,  equally 
as  tenants  in  common,  and  to  be  vested  in 
male  children  at  twenty-one   and  female 
children  at  twenty-one  or  marriage.  Then, 
there  are  provisions  that  in  case  any  of  the 
male  children  should  attain  twenty-one,  or 
females  attain  twenty-one  or  marry,  and 
die  before  their  mother,  leaving  issue,  then 
the  issue  are  to  stand  in  the  place  of  the 
parent,  who  would  have  taken  in  that  event 
the  share,  if  he  or  she  survived  the  mother 
Elizabeth  Stains  ;  and  then  there  are  other 
provisions  with  regard  to  what  are  some- 
times called  the  "  portions"  of  these  chil- 
dren of  Elizabeth  Stains,  and  sometimes 
what  are  called  the  "  shares"  of  the  chil- 
dren of  Elizabeth  Stains,  as  to  maintenance 
and  education  and  advancement  if  any  of 
them  should  be  under  twenty-one  at  her 
death.     Then,  if  the  trust  for  the  benefit 
of  the  younger  children  of  Elizabeth  Stains 
should  faily  there  are  similar  trusts  for  the 
benefit  of  the  children  and  issue  of  Edwin 
Stains  •  ^S^d  bailing  that,  similar  trusts  for 
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the  benefit  of  the  iasae  of  Palmer,  and 
fiuling  all  those  tmstsy  then  it  is  to  be  held 
in  trust  for  his  own  next-of-kin,  according 
to  tlie  Statute  of  Distributions.  Now,  it  is 
to  be  observed,  that  with  respect  to  the 
personal  estate,  Elizabeth  Stains  takes  no 
benefit  of  that  estate  whatever.  Edwin 
Stains  takes  no  benefit  of  the  personal 
estate.  John  Palmer,  whose  children  are 
the  last  provided  for,  takes  no  benefit  under 
the  bequest  of  the  personal  estate.  Then, 
it  appears  that  Elizabeth  Stains  is  still 
living,  and  has  survived  the  period  of 
twenty-one  years  from  the  death  of  the 
testator.  The  question  therefore,  is,  whe- 
ther, it  being  admitted  that  the  trust  for 
accumulation  beyond  the  period  of  twenty- 
one  years  would  be  void  under  the  Thel- 
Insson  Act,  if  it  does  not  come  within  the 
meaning  of  the  2nd  section  of  the  act, 
the  question  is,  whether  this  provision  is 
such  a  portion  for  the  cbild  or  children  of 
a  person  taking  a  benefit  under  the  devise, 
for  that  is  the  language  of  the  2nd  sec- 
tion, *'  under  such  devise,"  as  to  prevent  it 
coming  within  the  prohibition  of  the  first 
section. 

Now,  there  are  two  questions  raised 
here.  The  first  question  is,  are  these 
portions  at  all  within  the  meaning  of  the 
2nd  section  ?  And  the  next  question  is, 
even  supposing  that  they  are  portions 
within  the  meaning  of  the  term  "  portions" 
as  used  in  that  2nd  section,  are  they 
portions  for  the  children  of  any  person 
taking  any  interest  under  such  devise?  I 
am  lasing  the  words  of  the  section.  Now, 
with  regard  to  the  real  estate,  as  to  which 
the  late  Vice  Chancellor  of  England  de- 
cided in  the  case  of  Halford  v.  Stains^ 
his  Honour  decided  that  the  provision  was 
not  "within  the  2nd  section ;  for  although, 
as  to  real  estate,  Elizabeth  Stains  would 
in  a  certain  event  take  an  annuity,  that  is, 
have  a  contingent  interest  on  her  marrying 
a  certain  person  ;  and  although  Edwin 
Stains,  whose  children  were  beneficially 
interested,  did  take  a  life  interest  in  re- 
mainder in  the  real  estate,  yet  His  Honour 
decided  that  it  was  not  within  the  provi- 
sions of  the  2nd  section, — that  is  to  say, 
that  they  were  not  "  portions."  But  the 
reasons  he  gave  were  these :  first,  that  the 
meaning  of  the  2nd  section  of  the  act 
was,  that  it  was  to  apply  to  the  raising  of 


portions  created  by  some  other  Instrument, 
either  cotemporary  with  the  will  or  instru- 
ment or  prior  to  it ;  and  the  second  reason 
he  gave  was,  that  the  testator  himself  calls 
these  "  shares,"  and  that,  therefore,  they 
could  not  be  considered  as  coming  within 
the  term  "portions."  Now,  I  am  bound 
to  say,  with  all  deference  and  respect  for 
the  opinion  of  that  learned  Judge,  that  I 
cannot  concur  in  the  reasons  assigned  for 
the  judgments  either  in  the  one  or  in 
the  other.  I  am  bound  to  say  that ;  for  it 
is  better  to  express  my  opinion  fairly,  than 
to  attempt  to  find  out  distinctions  which 
really  have  no  foundation,  and  so  mislead 
for  the  future.  I  do  not  conceive  that  the 
intention  of  the  2nd  section  was,  that  it 
should  apply  only  to  portions  created  by 
another  instrument.  On  the  contrary,  al- 
though I  am  persuaded  it  was  not  meant 
to  exclude  portions  created  by  another 
instrument,  I  believe  the  portions  meant, 
in  the  contemplation  of  the  legislature, 
were  portions  created  by  the  very  instru- 
ment in  question.  With  respect  to  the 
other  reason,  that  they  are  called  "  shares," 
one  observation  arises,  that,  looking  through 
the  whole  will,  the  testator  as  ofien  calls 
them  '*  portions"  as  "  shares."  Sometimes 
he  calls  them  shares ;  sometimes  he  calls 
them  portions,  and  sometimes  he  uses  the 
term  "  portions  or  shares."  And  I  must 
say  that  I  think  the  general  meaning  of 
the  term  "  portion"  is  Uie  same  as  a  part  or 
share.  However,  though  I  do  not  concur 
in  the  reasons  for  the  decision,  better 
reasons  I  conceive  may  be  assigned  why 
that  decision  was  perfectly  correct,  and  I 
am  particularly  desirous,  while  I  think  it 
right  to  express  my  dissent  from  the  reasons 
of  the  Vice  Chancellor  so  &r  as  they  are 
expressed,  to  state  my  entire  assent  to 
the  propriety  of  the  decision  itself. 

There  is  some  difierence  in  the  case  as 
applied  to  the  personalty  and  applied  to 
the  realty ;  but  I  will  consider  the  be- 
quest of  the  personal  estate  as  if  there 
had  been  no  decision  at  all  about  it 
with  respect  to  the  question,  whether 
the  provision  of  the  will  comes  within  the 
meaning  of  the  legislature  in  using  the 
term  ''portions"  in  the  2nd  section.  It 
appears  to  me  that  a  provision  of  this  sort 
can  in  no  proper  sense  be  called  a  provision 
for  raising  portions.  Observe  what  it  is ;  it  is 
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not  a  diz«ction  out  of  rents  and  profits,  or 
out  of  the  income  of  the  estate,  or  by  fell- 
ing timber  on  the  estate,  or  by  any  of  the 
ordinary  modes,  to  raise  a  certain  sum  for 
the  benefit  of  younger  children  or  children 
generally,  or  to  raise  a  sum  of  money  for 
eaeh  child,  but  it  is  a  direction  that  the 
whole  residuary  personal  estate,  whateyer 
it  may  amount  to,  is  to  accumulate  during 
the  life  of  Elizabeth  Stains  for  the  pur- 
pose, not  of  raising  portions,  but  of  in- 
creasing the  aggregate  of  the  fund  which 
he  woidd  have  to  dispose  of  at  the  death 
of  Elizabeth  Stains,  and  then  giving  the 
whole  of  this  aggregate  accumidated  fund 
among  the  children  of  Elizabeth  Stains, 
and  then,  failing  those,  among  the  children 
of  John  Palmer.  Now  it  appears  to  me 
that  is  really  not  the  meaning  of  the  term 
"  portions."  It  is  very  true  with  respect  to 
this  act  of  parliament,  which  has  often  been 
made  the  subject  of  commentary  by  differ- 
ent Judges,  that  it  is  extremely  difficult  to 
lay  down  d  priori  a  definition  of  the  term 
'*  portions,"  which  necessarily  includes  all 
cases  that  ought  to  be  included  and  which 
excludes  all  those  that  ought  to  be  ex- 
cluded :  but  when  a  particular  case  comes 
before  me,  I  am  bound  to  say,  as  in  this 
case,  that  it  does  or  that  it  does  not  come 
within  my  notion  of  the  term  *'  portions  for 
children." 

Being  clearly  of  opinion  independently 
of  any  authority  that  this  is  not  a  raising 
of  portions  within  the  meaning  of  that 
term,  as  used  in  the  2nd  section  of  the 
Thellusson  Act,  I  have  looked  to  see  whe- 
ther I  can  find  any  corroboration  of  that 
opinion  in  any  of  the  decided  cases.  When 
the  question  was  argued  I  had  a  vague  re- 
collection that  there  had  been  a  case  at  the 
Rolls  in  which  the  question  had  arisen, 
and  had  received  the  consideration  of  the 
late  Master  of  the  Rolls;  and  I  asked 
myself  whether  there  were  not  other  cases 
beyond  those  cited.  I  have  found  the 
case  that  I  had  in  my  mind ;  it  is  the  case 
of  Eyre  v.  Marsden  (3),  where  the  ques- 
tion arose,  and  where  Lord  Langdale  was 
called  upon  to  adjudicate  upon  a  pro- 
vision for  accumulation  very  similar  to 
this,  similar  in  point  of  principle,  and  in 


(3)  2  Keen,  564 ;  i.  c  7  Law  J.  Rep.  (n.8.) 
Chanc  220. 


which  he  has  expressed  his  opinion  that  a 
provision  of  this  sort  for  accumulating  the 
whole  income  of  the  entire  personal  estate 
for  a  certain  period,  excepting  the  twenty- 
one  years,  or  the  period  named  by  the 
Thellusson  Act,  and  then  disposing  of  the 
whole  aggregate  fund,  is  not  wiUiin  the 
meaning  of  the  term  '*  portions. "  I  will  only 
just  cite  so  much  of  that  case  as  is  neces- 
sary to  shew  what  the  provision  made  by 
the  will  was.  I  may  take  it  from  the  mar- 
ginal note,  because  it  is  quite  sufficiently 
extensive  for  the  purpose.  "A  testator 
gave  certain  annuities  out  of  his  residuary 
estate  to  his  three  children."  I  should 
observe  he  had  three  children,  and  he  had 
had  another  child  who  had  died  leaving 
issue.  '*  He  gave  certain  annuities  out 
of  his  residuary  estate  to  his  three  chil- 
dren, and  requested  the  surplus  of  the 
annual  income  to  be  applied  in  accumula^ 
tion  of  the  capital  of  his  property  for  the 
benefit  of  his  grandchildren,  and  which  was 
to  be  divided  between  them  after  the  death 
of  the  survivor  of  the  testator's  three  chil- 
dren. Thirty  years  elapsed  between  the 
death  of  the  testator  and  of  the  survivor 
of  his  children,  and  it  was  held  that 
the  direction  for  accumulation  beyond 
twenty-one  years  from  the  testator's  death 
was  void  under  the  1st  section  of  the 
Thellusson  Act,  and  that  the  case  did  not 
come  within  the  exception  of  the  2nd  sec- 
tion." That  states  enough  to  shew  that 
there  were  annuities  given  out  of  the  gen- 
eral estate  to  the  testator's  three  chil^n, 
who  were  living  at  the  date  of  his  will,  and 
who  did  survive  him ;  but  he  had  had  an- 
other child  who  had  died  leaving  issue  in 
his  lifetime,  before  the  date  of  his  will,  and 
the  provision  which  he  makes  as  to  the 
parties  to  whom  the  accumulated  fond 
should  g^  at  the  death  of  the  survivor  of 
the  three  children  living,  were  all  his 
grandchildren,  who,  of  course,  included 
Uie  children  living  of  the  deceased  chil- 
dren. Now,  I  only  refer  to  this  case  for 
the  purpose  of  the  passage  in  the  judgment, 
in  which  the  Master  of  the  Rolls  refers  to 
the  question  whether  such  a  gift  came 
within  Uie  meaning  of  the  term  "  portions" 
in  page  573.  It  will  be  observed,  that  the 
Master  of  the  Rolls  decided  that  it  did  not 
come  w^tl^  ^®  ^^^  section  for  two 
different  r®^^™'  ^^^  ^^  ^iiem  not  applica- 
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ble  to  tihis  case,  but  the  other  applicable. 
One  was  that  the  grandchildren  for  whom 
provision  was  made  were  partly  the  children 
of  persona  who  did  take  a  benefit  under 
the  win,  and  partly  the  children  of  a  person 
who  took  no  benefit,  namely,  a  deceased 
ehfld ;  and  the  other  reason  was  that  which 
Implies  to  the  present  case.     He  says,  "as 
two  of  the  grandchildren  for  whose  benefit 
the  accumulation  is  directed,  were  not  the 
children  of  any  person  taking  an  interest 
under  the  will,"  (that  is  one  reason,)  "and 
as  the  accumulation  which  is  directed  does 
not  appear  to  me  to  be  a  provision  for  raising 
portions,  but  a  provision  for  making  addi- 
tions to   the  capital  for  the  purpose  of 
making  one  ^ft  of  an  aggregate  fund"  (that 
reason  dearly  applying  to  this  case),  "  I 
think  that  this  case  is  not  within  the  proviso 
of  the  act,  and  that  the  direction  to  accu- 
mulate for  more  than  twenty-one  years  is 
void."   Therefore,  I  am  perfectly  satisfied, 
]f  the  present  case  had  been  before  Lord 
Langdale,  he  would,  for  the  same  reason  on 
which  I  decide,  have  decided  that  these 
were  not  portions  within  the  meaning  of 
the  act,  to  give  the  whole  residuary  per- 
sonal estate  to  accumulate,  as  it  might  be, 
daring  the  life  or  lives  of  fifty  persons,  and 
the  survivor  of  those  fifty,  and  then  give 
the  whole  aggregate  fund  to  the  children  of 
persons  to  whom  you  may  have  given  a 
small  benefit  by  the  will,  or  a  person  who 
takes  no  benefit  by  the  will ;  that  it  never 
can  come  within  the  term  "portions"  at 
all;  they  are  not  portions.     The  purpose 
is  not  to  raise  portions  for  children,  but  the 
purpose  is  to  increase  and  swell  up  the 
aggregate  of  the  personal  estate,  in  order 
to  give  the  aggregate  fund  to  the  person 
or  persons  who  may  be  the  children  of  an- 
other person  or  not ;  that  appears  to  me 
material  to  the  question  whether  it  comes 
within  the  term  raising  "  portions."  There 
is  also  a  little  allusion  to  this  point  in  the 
judgment  given  by  Mr.  Justice  Bosanquet 
in  the  case  of  Shaw  v.  Rhodes  (4).  He  just 
touches  on  the  point,  and  indicates,  as  it 
appears  to  me,  that  his  opinion  also  would 
be  to  the  same  effect.     It  is  not  so  direct 
as  the  case  of  Eyre  v.  Marsden,     Mr. 
Justice   Bosanquet    was   asked     by    the 
Lord  Chancellor,  having  been  one  of  the 


Lords  Commissioners  before  whom  the  case 
had  been,  to  come  and  assist  him,  the 
Chancellor,  with  his  opinion,  and  he  gives 
this  judgment.  He  refers  to  the  contest 
which  had  been  raised,  whether  that  case 
fell  within  the  dedsion  respecting  the 
provision  for  raising  portions  for  persons 
taking  an  interest  under  the  devise,  and  he 
states  two  reasons  why  it  does  not  come 
within  that.  But,  first  of  all,  some  of  the 
persons  for  whom  the  ultimate  benefit  was 
given  were  illegitimate  children;  it  was 
not  for  those  children  whom  the  law  recog- 
nizes as  children  taking  a  benefit  under 
the  will.  Then  he  goes  on  to  assign  another 
reason,  and  he  says, "  Independently  of  this 
answer,  I  do  not  think  that  the  case  falls 
within  the  meaning  of  the  exception.  Where 
the  whole  rents  and  profits  are  given,  in  the 
first  place,  to  persons  during  the  lives  of 
their  parents,"— (he  is  referring  to  the  par- 
ticular provisions  in  Shaw  v.  Rhodes  which 
are  very  peculiary^"  with  the  exception  of 
small  annuities  only,  to  be  paid  Uiereout 
to  the  parents  themselves  for  their  own 
lives,  and  a  gift  to  the  same  persons  after 
the  death  of  their  parents  is  superadded,  to 
be  paid  out  of  the  subsequent  rents  and 
profits,  I  cannot  think  that  the  super- 
added gift  is  to  be  considered  within  the 
meaning  of  the  statute  in  the  nature  of  a 
portion  to  the  children  of  persons  taking 
an  interest  under  the  devise."  The  circum- 
stances of  Shaw  V.  Rhodes  are  so  peculiar 
that  it  makes  that  observation  less  dis- 
tinctly applicable  to  the  present  case ;  but 
I  think  it  shews  that  Mr.  Justice  Bosan- 
quet considered  that  it  was  not  merely 
because  it  was  a  gift  to  the  children  of 
persons  to  be  divided  among  them,  that 
therefore  it  was  a  provision  for  raising 
portions  among  those  children. 

Mr.  MaUns  (amieus  Curue)  here  re- 
ferred to  a  case  of  Swabey  v.  Amor  (5), 
in  which  the  same  point  was  argued  before 
the  Vice  Chancellor  Knight  Bruce,  and  he 
came  to  the  same  conclusion.  It  was  a 
case  in  which  the  whole  income  was  very 
considerable,  and  but  50Z.  a-year  given  to 
Mrs.  Amor  for  her  life.  The  Vice  Chancellor 
Knight  Bruce  held  that  it  was  not  within 
the  provisions  of  the  act. 


(4)  1  MjL  &  Cr.  159. 


(5)  Not  reported. 
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KiNDERSLEY,  V.C. — I  think  that  is 
a  ease  distincUy  in  point  fortifying  the 
opinion  I  have  come  to.  I  have  no  doubt 
that  will  he  enough  to  dispose  of  the  case ; 
but  I  think  I  ought  to  refer  to  another 
point  which  has  been  the  subject  of  dis- 
cussion and  ingenious  argument,  which 
is  this :  as  I  have  already  observed,  the 
2nd  section  requires  that  it  shall  be  for 
"  raising  portions  for  the  children  of  any 
person  taking  any  interest  under  such 
devise."  Now,  it  is  very  difficult  to  know, 
looking  at  this  2nd  section,  what  is  exactly 
meant  by  "  such  devise."  The  word  "de- 
vise" does  not  appear  in  any  part  of  the 
statute.  The  wo^  "devisor,"  or  "tes- 
tator," does  appear.  I  should  have  ob- 
served already,  that  neither  Mrs.  Stains, 
whose  children  are  first  to  take,  nor  Edwin 
Stains,  whose  children  take  in  the  second 
place,  neither  of  them  takes  any  benefit  in 
the  personal  estate,  but  each  of  them  does 
take  some  sort  of  interest  in  the  real  estate, 
which  is  a  separate  devise  altogether. 

Then,  it  was  argued,  that  the  words 
"  such  devise"  must  mean  taking  an  in- 
terest under  the  will,  and  not  under  the 
particular  gift  which  is  here  called  *' devise." 
Now,  I  think  it  right  to  say,  that  I  cannot 
conceive  that  any  inaccuracy  of  expression 
in  the  word  "  devise"  should  ever  be  used 
to  signify  the  whole  will.  You  never  could 
use  the  language,  even  with  the  utmost 
latitude  of  inaccuracy,  "  the  testator  made 
his  last  devise  and  testament,  and  the  exe- 
cutors proved  his  devise  in  the  prerogative 
court;"  but  you  may  with  a  very  common 
inaccuracy  of  expression  by  the  term 
"  devise"  signify  either  the  real  or  the 
personal  estate.  It  is  very  common,  al- 
though not  very  correct,  to  say,  he  "  de- 
vised all  the  residue  of  his  real  and 
personal  estate  to  trustees  on  trust,"  and 
so  on.  The  more  correct  language  would 
be  to  say,  he  "  devised  and  bequeathed," 
that  is,  "devised  the  real"  and  "bequeathed 
the  personal ;"  but  still  it  appears  to  me 
that  the  meaning  of  this  clause  in  the  act 
as  to  the  use  of  the  words  "  such  devise"  is, 
that  the  parent  must  take  an  interest  in 
the  dividends,  the  particular  gift,  devise, 
or  bequest,  which  is  that  gift  or  bequest 
which  contains  the  provision  for  the  accu- 
mulation. Because,  if  it  were  not  so,  a  man 
might  say,  "  I  give  my  silver  watch  to  A.  B, 


and  then  I  give  all  my  real  and  personal 
estate  to  trustees  to  accumulate  for  a  period 
of  fifty  years,  if  A.  B.  shall  so  long  live ;" 
and  then  give  it  all  to  the  children  of  the 
person  to  whom  he  gave  the  silver  watch. 
It  is  called  by  counsel  in  arguing  the  case 
on  the  appeal  from  Shaw  v.  Rhodes^  a  firaiud 
on  the  act  of  parliament  to  put  such  an 
interpretation  on  it.  But  there  is  also 
an  observation  by  Lord  Justice  Knight 
Bruce,  in  the  case  of  Morgan  v.  Morgan^  in 
which  he  observes  on  this  case — he  does 
not  speak  of  it  very  strongly,  but  he  ob- 
serves—in that  case  there  was  a  gift  of 
specific  chattels  to  a  Mrs.  Gyles,  and  then 
after  her  death  there  was  a  direction  to 
accumulate  for  the  benefit  of  her  two 
daughters  Mary  and  Charlotte.  Vice  Chan- 
cellor Knight  Bruce  expressed  clearly  an 
intimation  of  his  opinion,  that  the  mere 
gift  of  a  personal  chattel  will  not  do,  for 
he  observes  they  are  only  specific  bequests 
that  are  given  to  Mrs.  Giles,  and  the  be- 
quest which  contains  the  direction  to  accu- 
mulate, is  the  bequest  of  the  whole  residuary 
estate.  It  is  unnecessary  to  decide  that 
second  point,  if  I  am  right  on  the  first 
point,  that  these  are  not  portions  within 
the  2nd  section. 

Being  of  this  opinion,  I  must  direct 
that  from  the  expiration  of  the  twenty- 
one  years,  I  think  there  should  be  a 
declaration, — ^for  I  see  no  harm  in  a  de- 
claration on  petition  in  such  a  case — that 
from  the  expiration  of  the  twenty-one 
years  from  the  death  of  the  testator,  the 
provision  for  accumulation  as  to  the  per- 
sonal estate — ^we  have  nothing  to  do  with 
the  real — ^is  void.  And  then  comes  the 
question,  to  whom  is  it  to  go  ?  It  was  con- 
tended  that  it  should  go  to  the  heir-at-law 
of  the  testator,  by  reason  of  the  direction 
to  lay  it  out  in  real  estate ;  but  it  must  be 
remembered  that  the  heir-at-law  can  take 
nothing  as  heir  but  what  was  the  testator's 
own  real  estate.  No  direction  of  the  will 
merely  to  lay  out  the  testator's  personal 
estate  in  realty,  will  make  that  the  tes- 
tator's realty.  He  may  give  and  devise 
it  as  if  it  had  been  his  own,  which 
would  give  it  to  his  heir-at-law ;  but  in 
the  absence  of  any  such  particular  direc- 
tion, wbd^  "^^  ^^  personal  estate  must  go 
to  his  lefiC^  personcd  representative,  if  un- 
dispo^^of  W  ^^-  ^  ^^  of  opinion,  there- 
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fore,  that  tlie  legal  personal  representative 
of  the  testator  is  entitled  to  the  benefit, 
both  of  the  income  of  the  accumulated  fund 
up  to  that  time,  and  of  the  income  of  the 
personal  estate  itself  from  the  expiration 
of  the  twenty-one  years,  up  to  the  time 
when  Mrs.  Stains's  death  would  put  an  end 
to  the  period  for  accumulating.  Mrs.  Stains 
i>  still  living,  and  it  appears  by  the  Mas- 
ter's report  ^t  the  testator  left  one  brother 
only,  James  Stains,  who  was  sole  next-of- 
kin  and  heir-at-law,  and  the  present  peti- 
tioners are  the  legal  personal  representatives 
of  that  James  Stains.  Therefore,  the  peti- 
tioners will  be  entitled  to  the  prayer  of  the 
petition.  I  think  that  the  petition  prays 
that  the  costs  of  all  parties  should  come 
ont  of  the  fund,  and  if  it  did  not  pray  that, 
it  would  be  the  right  thing.  Here  it  must 
come  out  of  that  portion  of  the  fund  which 
i>  left  undisposed  of.  If  there  should  be  any 
inaccuracy  it  must  be  set  right ;  but,  in 
substance,  the  costs  of  all  parties  are  to 
come  out  of  that  portion  which  I  determine 
to  be  undisposed  of,  and  subject  to  that,  it 
would  go  to  the  legal  personal  representa- 
tive of  James  Stains,  who  was  the  sole 
next^f-kin  of  the  testator  at  his  death. 


Parxeb,  V.C.  ^ 

1851.  > 

Nov.  10,  11,  19.3 


BURBIDGE  V.  COTTON. 


Friendly  Societies — Joint-Stock  Compa^ 
niei  Registration  Act — Usury, 

In  1845  a  society,  called  the  Frugal 
Investment  Society ,  was  established,  and  a 
hook  of  rules  was  framed  and  approved  of 
by  the  barrister  appointed  under  the  Friendly 
Societies  Act,  By  these  rules  it  was  declared 
Utat  the  society  should  last  for  one  hundred 
wmths;  thai  every  member  should  pay  IL 
a  nmUh  in  respect  of  each  share  held  by 
him;  thai  members  might  be  paid  their 
shares  tn  tidvanee  upon  the  terms  of  paying 
8t.  a  month  by  way  of  interest  in  respect  of 
each  share  so  anticipated,  in  addition  to  the 
nbseripiion,  and  giving  security  for  such 
poyments,  AU  monies  whsch  should  be  paid 
to  ike  society,  exclusively  of  the  subscriptions, 
wre  to  be  divided  among  the  members  every 
year.  The  society  consisted  of  ISO  members, 
A.  took  some  shares  in  the  society,  and  re~ 
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ceived  the  amount  of  them  in  advance,  and 
made  a  mortgage  of  real  estate  to  the  trustees 
of  the  society,  for  the  purpose  of  securing 
the  sums  payable  by  him  under  the  rules, 
A,  paid  sums  to  the  society,  to  an  amount, 
however,  less  than  the  sums  so  payable.  He 
afterwards  fUed  a  bill  against  the  trustees, 
praying  that,  upon  accounting  for  the  sums 
advanced  to  him  and  interest,  the  difference, 
if  any,  between  this  amount  and  the  sums  paid 
by  him  might  be  repaid  to  him  by  the  trustees, 
and  thai  the  mortgaged  property  might  be 
reconveyed  to  him : — Held,  that  A,  had,  on 
this  bill,  no  right  to  relief. 

The  above-mentioned  loans  made  to  A, 
under  the  rules  of  the  society,  were  not 
usurious, 

Whether  the  society  came  within  the 
Friendly  Societies  Act,  or  whether  it  was  an 
illegal  one— quaere. 

In  1845  a  society,  called  the  Frugal  In- 
vestment Society,  was  established.  A  book 
of  the  rules  of  the  society  was  prepared. 
By  the  first  rule  it  was  declared  that  the 
objects  of  the  society  were  to  accumulate 
and  employ  the  savings  of  its  members, 
and  therewith  to  assist  those  of  them  who 
might  need  immediate  pecuniary  advances, 
either  to  carry  on  their  pursuits  or  to  pro- 
mote any  other  laudable  and  legal  purpose. 
The  other  rules  material  to  the  questions 
argued  in  this  case  were  as  follows: — 
The  first  meeting  was  to  be  held  in  Sep- 
tember 1845,  and  meetings  were  to  be 
held  once  in  every  succeeding  month. 
•Every  member  was  to  commence  at  the 
first  meeting  to  pay  his  subscription  money 
of  1/.  per  share  for  each  share  he  might 
hold,  and  was  afterwards  to  pay  the  same 
amount  of  subscription  money  at  every 
succeeding  subscription  meeting  for  a 
period  of  eight  years  and  four  months,  by 
which  time  it  was  estimated  that  100/. 
would  have  been  subscribed  upon  each 
share.  Every  member  neglecting  to  pay 
his  subscription  was  to  be  subject  to  certain 
specified  fines.  Those  persons  who  might 
join  the  association  after  the  first  meeting 
should  subscribe  for  an  additional  number 
of  shares,  or  should  purchase  forfeited 
shares,  and  should  pay  the  full  amount  of 
the  subscription  for  such  shares  from  the 
commencement  of  the  association,  together 
with  such  further  sum  as   the  directors, 
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from  a  calculation  of  the  current  year's 
profits,  should  consider  reasonable.  The 
funds  of  the  association  were  to  be  divided 
into  two  portions,  to  be  respectively  called 
"  the  subscription  fund*'  and  **  the  dividend 
fund."  The  *'  subscription  fund"  was  to 
consist  of  all  monies  paid  as  subscriptions 
upon  the  shares,  and  the  "  dividend  fund" 
of  all  monies  arising  from  fees,  fines,  for- 
feitures, premiums,  and  all  other  receipts 
than  those  for  subscriptions.  The  "dividend 
fund"  was  to  be  applied,  first,  in  paying 
the  expenses  of  the  association,  and  the 
surplus  was  then  to  be  divided  among  all 
the  members,  whether  borrowing  members 
or  not,  and  was  to  be  divided  between 
them  as  soon  as  convenient  after  the  annual 
general  meeting.  The  members,  who  should 
have  the  amount  of  their  shares  at  once 
advanced  to  them,  were  to  give  security  to 
the  association  for  all  payments  to  become 
due  on  the  advance.  The  premiums 
agreed  to  be  given  by  any  member  wishing 
to  anticipate  his  share  were  to  be  paid  by 
him  in  equal  monthly  payments  during  all 
the  remaining  period  of  the  existence  of 
the  association .  Each  member  who  should 
anticipate  his  shares  should,  after  the  re- 
ceipt thereof,  pay  the  sum  of  Ss,  per  month, 
as  interest  for  each  share,  and  should  con- 
tinue to  pay  the  same  interest,  during  the 
continuance  of  the  association,  in  addition 
to  his  periodical  subscriptions.  The  in- 
terest of  8«.  per  month  upon  each  share 
advanced  was  to  be  designated  **  redemp- 
tion money."  The  shares  in  the  associa- 
tion were  not  to  exceed  two  thousand  in 
number,  and  the  duration  of  the  association 
was  limited  to  the  period  of  eight  years 
and  four  months,  when  the  property  of  the 
association  was  to  be  divided  among  its 
members. 

The  book  of  rules  was  submitted  to 
Mr.  Tidd  Pratt,  the  barrister  appointed 
under  the  Friendly  Societies  Act,  4  &  5 
Will.  4.  c.  40,  with  all  the  formalities 
required  by  section  4.  of  that  act,  and 
approved  of  by  him. 

In  February  1846  Mr.  Burbidge  became 
a  member  of  the  society,  and  took  five 
shares,  three  of  them  at  a  premium  of  71^. 
and  the  other  two  at  a  premium  of  73^., 
and  received  in  advance  the  sum  of  4001. 
in  respect  of  four  of  the  shares.  In  April 
1846  Mr.  Burbidge  mortgaged  to  the  trus- 


tees of  the  society  some  leasehold  property 
and  policies  of  assurance,  for  the  purpose 
of  securing,  first,  the  sum  of  286/.,  being 
the  three  premiums  of  71L  and  one  pre- 
mium of  73/. ;  secondly,  the  sum  of  3682. 
in  respect  of  the  four  shares  (these  two 
sums  to  be  paid  by  ninety-two  monthly  in- 
stalments) ;  and  thirdly,  32«.  a  month  for 
ninety-two  months  in  respect  of  the  "  re- 
demption money"  of  the  four  shares.  In 
July  1846  Mr.  Burbidge  received  a  further 
sum  of  lOOL  in  respect  of  the  fifth  share, 
and  made  a  further  charge  on  the  mort- 
gaged property  for  securing  the  payment 
of  the  premium  of  731.  and  the  sum  of 
89/.  in  respect  of  the  share  (the  payments 
of  these  sums  to  be  made  by  eighty-nine 
monthly  instalments),  and  8f .  per  month 
for  ninety-two  months  in  respect  of  ''  re- 
demption money"  on  the  share.  The  total 
amount  so  secured  to  be  paid  was  998/.  16«. 

Mr.  Burbidge  made  some  payments  in 
respect  of  the  sums  due  from  him,  and 
received  some  sums  out  of  the  "  dividend 
fund,"  and  died  in  June  1848,  leaving  Mrs. 
Burbidge,  the  plaintiff  in  this  suit,  his  sole 
executrix. 

The  trustees  of  the  society,  after  the 
death  of  Mr.  Burbidge,  realized  from  the 
mortgaged  property  a  considerable  sum  of 
money,  but  not  sufficient  to  answer  the 
whole  amount  secured  by  the  deeds,  and 
claimed  from  Mrs.  Burbidge,  as  executrix, 
a  balance  of  153/. 

Mrs.  Burbidge  then  filed  a  bill  against 
the  trustees,  in  which  she  prayed  for  an 
account  of  the  advances  made  to  Mr.  Bur- 
bidge and  of  the  sums  received  by  the 
trustees ;  and,  offering  to  pay  the  sums 
advanced,  and  interest  at  5/.  per  cent,  from 
the  time  of  the  advances,  claimed  to  be 
repaid  the  difference  between  such  receipt* 
and  advances,  and  interest,  and  a  reconvey- 
ance of  the  mortgaged  leasehold  property. 

The  number  of  the  members  of  the  soci- 
ety was  180. 

By  section  2.  of  the  Friendly  Societies 
Act,  4  &  5  Will.  4.  c.  40,  it  is  enacted 
that  it  shall  be  lawful  for  any  number  of 
persons  to  form  themselves  into  a  society 
under  the  provisions  of  the  said  recited 
act  (10  Geo.  4.  c.  56.),  for  the  mutual 
i^lief  an^  maintenance  of  all  and  every 
the  tnevnbeTs  thereof,  their  wives,  children, 
relati^^A  ot  nominees,  in  sickness,  infancy , 
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advanced  age,  widowliood,  or  any  other 
nataral  atate  or  Gontingency,  whereof  the 
occurrence  is  susceptible  of  calculation  by 
way  of  average,  w  for  any  other  purpose 
wlUch  is  not  iUegaL 

Mr,  Rfueell  and  Mr.  Souihyatef  for  the 
plaintiff. 

Mr.  Baeofif  Mr,  MaUns^  and  Mr,  H, 
Prenderyast^  for  the  defendants,  objected 
that  the  members  of  the  society  ought  to 
have  been  made  parties  to  the  suit. 

Pakkbr,  V.C.  said  that  he  would  hear 
the  case  before  giving  any  opinion  on  the 
question  of  parties. 

Mr,  RtuseU  and  Mr,  Soutkyate^  for  the 
bill,  then  contended,  first,  that  the  contract 
of  Mr.  Burbidge  with  the  trustees  was 
usurious ;  secondly,  that  it  was  a  colour* 
aUe  evasion  of  the  usury  laws ;  thirdly, 
that  Mr.  Burbidge  had  never  properly 
become  a  member;  fourthly,  that  the 
society  did  not  come  within  the  provisions 
of  the  Friendly  Societies  Act,  the  objects 
not  being  comprised  in  section  2.  of  the 
4  &  5  Will.  4.  c.  40  ;  fifthly,  that,  if  it 
was  not  a  friendly  society,  it  was  a  joint- 
stock  company,  and,  as  there  were  180 
members,  it  ought  to  have  been  registered 
under  the  Joint^Stock  Companies  Regis- 
tiation  Act  (7  &  8  Vict.  c.  110).  They 
also  referred  to  the  following  cases  on 
building  societies. 

Dobinson  v.  Hawks,  16  Sim.  407. 
MosUy  y.  Baker ,  6  Hare,  87 ;  s.  c.  1 

Hall  &  Twells,  301 ;  18  Law  J.  Rep. 

(n.s.)  Chanc.  457. 
The  Queen  v.  Phillips,  8  Q.B.  Rep. 

745 ;    s.  c.  17  Law  J.  Rep.  (n.s.) 

M.C.  83. 
Parsons  v.  Spooner,  15  Law  J.   Rep. 

(n.s.)  Chanc.  155. 

Mr.  Baeon,  Mr.  Malins  and  Mr.  H.  Pren* 
dergast,  for  the  trustees,  contended  that 
the  contract  was  not  usurious — Sther  y. 
Barnes  (1),  the  authority  of  which  case 
had  been  subsequently  recognized  by 
Parke,  B.  in  CutbUl  y.  Kingdom  (2).  The 
expression  used  in  p.  504  of  the  report  is 

(1)  6  Bmg.  N.C.  180;  s.  c.  9  Law  J.  Rep.  (n.8.) 
C.P.n8, 

(2)  7Exch.Rep.494;  8.  c.  17  Law  J.  Rep.  (n.s.) 
Exch.  177. 


as  follows : — "  There  is  no  usury  in  benefit 
societies  lending  to  their  members  money 
at  more  than  5^.  per  cent.'* 

Pabkeb,  V.C. — The  case  of  Silver  v. 
Barnes  is  a  direct  authority  that  an  ad- 
vance out  of  the  fiinds  of  an  association 
of  this  kind,  made  pursuant  to  its  rules 
to  one  of  its  members,  having,  in  com- 
mon with  other  members,  an  interest  in 
the  fund  out  of  which  the  advance  was 
made,  and  in  the  money  to  be  repaid  by 
him,  is  not  a  loan  of  money,  but  a  deal- 
ing with  the  partnerahip  fund,  and  is  not 
usurious.  I  am  not  aware  that  the  autho- 
rity of  that  case  has  ever  been  doubted. 
It  has  been  approyed  of  by  Parke,  B.  in 
Cutbill  y.  Kingdom,  and  I  consider  that  a 
decision  of  a  Court  of  law  on  such  a  sub- 
ject is  binding  on  this  Court.  The  plain- 
tiff next  contended,  that  the  transaction,  if 
not  actually  usurious,  was  a  mere  shift  and 
pretence  to  make  a  loan  to  Burbidge  at 
usurious  interest  under  colour  of  his  being 
a  member;  that  he  was  not  bond  fide  a 
member  when  the  transaction  took  place ; 
and  that  the  association  itself  consisted  of 
a  small  number  of  persons  of  considerable 
property,  who  got  it  up  and  joined  it  in  order 
to  be  enabled  to  lend  their  money  at  usurious 
interest  to  persons  in  needy  circumstances. 
Now,  Burbidge  became  a  member  on  the 
10th  of  February  1846,  and  thenceforth 
became  entitled  to  all  the  benefits,  and 
subject  to  all  the  liabilities  of  a  member. 
At  the  same  meeting  he  became  entitled  to 
anticipate  his  shares,  and  engaged  to  pay 
the  premiums  named,  but  the  transaction 
was  not  completed  till  some  months  after- 
wards. He,  doubtless,  became  a  member 
for  no  other  purpose  than  to  avail  himself 
of  the  rules  entitling  members  to  an  ad- 
yance  in  anticipation  of  their  shares  ;  but, 
if  the  object  of  these  rules  was  lawful,  I 
see  no  reason  why  he  should  not  do  it. 
The  only  question  appears  to  be  whether 
he  really  had  become  a  member,  and  this 
I  think  is  clear.  It  appears  to  me,  there- 
fore, that  the  plaintiff  is  not  entitled  to 
relief  on  the  ground  of  usury. 

The  plaintiff  then  contended  that  the 
society  was  illegal,  and  that,  on  that  ground, 
she  was  entitled  to  relief,  independently  of 
anything  usurious  in  the  contract.  The 
plaintiff  contended  that  it  was  not  a  friendly 
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society,  and  that,  to  make  it  a  friendly 
society,  its  objects  must  be  among  those 
contemplated  by  the  act  of  4  &  5  Will.  4. 
c.  40.  s.  2,  and  relied  on  this  enactment 
as  establishing  that  the  association  was 
not  a  friendly  society.  She  then  con- 
tended that,  if  it  were  not  a  friendly 
society,  it  was  a  joint -stock  company 
within  the  Joint-Stock  Companies  Regis- 
tration Act  (7  &  8  Vict.  c.  1 10),  and  that, 
as  it  was  not  registered  pursuant  to  that 
act,  it  could  not  lawfully  carry  on  business 
or  enter  into  any  valid  contract.  I  think 
that  this  part  of  the  plaintiff's  case  would 
have  required  great  attention  if  the  ques- 
tion of  the*  legality  or  illegality  of  the 
society  could  be  determined  in  Uiis  suit ; 
but  I  do  not  think  that  this  arises,  or  that 
the  Court  can  properly  express  an  opinion 
upon  it.  On  the  supposition  that  the 
association  is  illegal,  it  may  reasonably 
be  asked  how  this  could  entitle  the  plain- 
tiff to  the  relief  she  asks?  Her  case  is 
this, — ^the  testator  with  a  number  of  other 
persons  became  members  of  a  society  which 
was  unlawfril,  and  therefore  his  contracts 
were  voidable;  but  if  so,  every  other 
member  must  have  a  similar  right,  and  it 
cannot  be  considered  in  justice  that  one 
member  should  have  an  advantage  over  the 
others  by  retiring  from  the  society  on  the 
terms  of  being  restored  to  his  original  posi- 
tion. The  plaintiff  has  come  into  the 
Court  for  relief  on  the  ground  that  the 
society  was  unlawful,  and  she  is  therefore 
bound  so  to  frame  her  suit  as  to  enable  the 
Court,  if  it  interfered  at  all,  to  wind  up 
the  association  in  a  manner  consistent 
with  the  rights  of  all  the  members.  This 
bill  has  no  such  object,  and,  as  regards 
that  part  of  the  case,  I  think  that  it  can- 
not be  sustained.  The  bill  must  be  dis« 
missed,  with  costs. 


BLIGH  r.  TRED6ETT. 


Parker,  V.C.") 
Nov.  17,  25.  3 

Next  Friend^^Married  fVoman-^Costs. 

The  solicitor  for  a  married  woman^  the 
plaintiff  in  a  suitf  placed  the  name  of  A. 
on  the  record  as  her  next  friend.  On  a 
motion  to  dismiss  the  bill  for  want  ofprosC' 
cutiotif  it  was  stated  by  A,  that  his  name  had 


been  put  on  the  record  without  his  knowledge 
or  sanction^  that  he  had  no  acquaintance 
with  the  plaintiff  or  any  of  the  parties  to  the 
suit,  that  he  had  no  means  of  hearing  of 
the  suit,  and  that  he  had  never  heard  of  it 
until  he  was  served  with  the  notice  of  motion : 
— Held,  that  A,  was  nevertheless  liable  to  pay 
to  the  defendants  all  the  costs  of  the  suit, 

A  next  friend  of  a  married  woman  placed 
on  the  record  after  the  institution  of  Ae  suit 
is  liable,  not  only  for  the  costs  of  the  suit 
incurred  after  his  name  was  so  placed,  but 
to  aU  the  costs  of  the  suit. 

In  May  1849  a  bill  was  filed  by  Mrs. 
Bligh,  a  married  woman,  by  Mr.  Warden, 
as  her  next  fnend,  against  the  defendant 
in  this  case.  In  the  same  month  Mr. 
Warden  died.  In  July  1850  an  order  of 
course  was  obtained  that  the  bOl  should 
be  amended  by  the  insertion  of  the  name 
of  Mr.  J.  F.  Baker  as  next  friend. 

In  October  1851  a  notice  of  motion  was 
served  on  the  London  agent  of  the  solicitor 
acting  for  the  plaintiff,  fbr  the  dismissal  of 
the  bill  for  want  of  prosecution,  and  the 
payment  of  the  costs  by  Mr.  Baker ;  and 
on  the  drd  of  November  an  order  was  made 
accordingly. 

This  was  a  motion,  by  Mr.  Baker,  that 
the  bill  might  be  dismissed,  with  costs  to 
be  paid  by  the  solicitor  for  the  phuntifT, 
and  that  such  part  of  the  order  as  directed 
that  he,  Baker,  should  pay  the  costs, 
should  be  discharged. 

Mr.  Baker*s  case,  as  stated  in  the  affi- 
davit, was  as  follows : — The  solicitor  for 
Mrs.  Bligh  was  a  solicitor  practising  at 
Dover.  Mr.  Baker  was  his  clerk  for  a  few 
months  only  in  the  year  1849,  and  all  con- 
nexion between  them  terminated  in  August 
1849.  Mr.  Baker  had  not  been  aware  of 
the  existence  of  the  suit  in  any  way,  and 
his  name  had  been  inserted  as  next  friend 
of  the  plaintiff  without  his  knowledge,  pri- 
vity, or  concurrence.  He  never  heard  of  the 
suit,  or  that  his  name  had  been  inserted 
until  the  SOth  of  October  1851,  when  he 
received  from  the  London  agent  of  the 
solicitor  the  notice  of  the  motion  for  the 
dismissal  of  the  bill,  and  he  had  been  un- 
able to  give  any  instructions  as  to  appearing 
on  the  motion  which  had  been  made  on  the 
3rd  of  Vovember.    The  solicitor  had  aib» 

Bconded. 
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Mr.  Karslaket  for  the  motion^  contend- 
ed, first,  that  Mr.  Baker,  not  having  con- 
sented in  any  way  that  his  name  should  he 
used  as  next  fiiend  of  the  plaintiff,  was 
not  Uahle  to  pay  the  costs ;  and,  secondly, 
thst,  if  there  was  any  such  liability,  it 
ought  to  be  confined  to  the  period  during 
wUch  his  name  was  on  the  record. 

Mr.  C.  HaU  and  Mr,  Bates^  for  the 
defendants. 

The  following  cases  were  cited: — 7ar- 
hwk  V.  Woodcock  (1),  Hood  y.  Phillips 
(2),  Wade  v.  Stanley  (3),  which  were  cases 
in  which  plaintifis,  who  had  given  no  autho- 
rity to  solicitors,  were  held  liable  to  pay  the 
costs  of  the  suits ;  Tabbemor  v.  Tabbemor 
(4),  which  was  a  case  in  which  a  solicitor 
WIS  held  liable  to  pay  the  costs  of  a  plain- 
tiff, who  had  not  given  any  authority,  and 
Ward  V.  Ward  (5),  a  case  in  which  a  soli- 
citor was  held  liable  to  pay  the  costs  of  the 
next  fxiend  of  an  infEUit  who  had  given  no 
authority. 

Parksr,  V.C.  —  The  practice  of  this 
Court  is  quite  clear,  and  there  is  no  reason 
why  Mr.  Baker  should  be  relieved  from 
bis  liability  as  between  him  and  the  defen- 
dants. The  cases  which  have  been  referred 
to  go  to  this  length-— that,  although  the 
solicitor  had  improperly  used  the  name  of 
the  plaintiff,  and  altiiough  he  was  liable  to 
indemnify  the  person  whose  name  he  had 
made  use  of,  yet  that  circumstance  did  not 
inteifere  with  the  right  of  the  defendants 
to  look  to  the  plaintiff  for  payment  of 
costs.  In  the  case  of  Dundaa  v.  Dutens 
(6)  Sir  Thomas  Dundas  made  an  affidavit 
that  his  name  had  been  inserted  without 
bis  authority.  The  Lord  Chancellor  (Lord 
Thurlow)  said  "  If  a  man  will  do  such  a 
thing  as  this  in  a  court  of  justice,  and 
bring  a  person's  name  on  the  record  without 
any  authority,  and  if  it  is  attended,  as  in 
ibis  case,  with  a  combination  to  bring  him 
and  Callender  forward,  in  order  to  cheat 
the  children,  I  ought  not  to  permit  the 
children  or  the  estate  or  any  one  to  receive 

(1)  6  BesT.  581. 

(2)  Ibid.  176. 

(5)  1  J.  &  W.  676. 

(4)  2  Keen,  679 ;  t.c*  6  Law  J.  Rep.  (n.s.)  Ghana 

IS'. 

(5)  6  Bea?.  251 ;   i.  c.  12  Law  J.  Rep.  (n.s.) 
Chine  332. 

(6)  1  Vei.  jun.  200. 


any  damage.— Mr.  Mansfield,  for  Sir 
Thomas  Dundas,  insisted  that,  as  his  name 
was  used  without  his  authority,  he  was 
not  to  pay  defendants'  costs,  but  his 
name  ought  to  be  struck  out,  which  he 
said  would  be  immediately  done  at  law, 
and  compared  it  to  the  case  of  forging  a 
name. — Lord  Chancellor — I  doubt  whether 
it  would  be  so  at  law,  and  whether  I  can 
deliver  him  from  the  costs  to  be  taxed 
against  the  plaintiffs.  I  cannot  deprive 
defendants  of  their  right ;  they  are  en- 
titled to  this  judgment.  The  defendants 
must  have  their  remedy  against  the  plain- 
tiffs, and  this  plaintiff  against  him  who 
pretended  to  be  his  agent.  'If  a  man's 
name  stands  upon  the  record  down  to  the 
hearing,  which  I  can  hardly  conceive  with- 
out his  knowing  it,  he  must  pay  costs  if 
the  bill  is  dismissed  with  costs.  The  case 
of  forging  a  name  is  not  parallel;  it  is 
different  from  that  of  a  name  standing  upon 
the  record.  At  law  there  would  be  a 
remedy  upon  the  record  for  the  costs,  and 
the  Court  would  act  according  to  their 
discretion."  Under  these  circumstances, 
I  am  of  opinion  that  I  cannot  relieve  the 
next  friend  from  the  liability  which  the 
order  imposed  on  him  to  pay  the  costs. 

The  other  point  made  is  that,  as  Mr. 
Baker  was  appointed  next  friend  at  a 
period  subsequent  to  the  institution  of  the 
suit,  he  was  not  liable  for  the  costs  incurred 
before  the  time  that  his  name  was  placed 
on  the  record.  There  is,  however,  no 
authority  to  shew  that  it  is  the  practice 
of  the  Court  to  sever  such  costs,  and  my 
notion  is,  that  a  party,  on  becoming  next 
friend,  becomes  also  liable  to  pay  all  the 
costs  which  had  been  incurred  previously. 
I  cannot,  therefore,  grant  him  any  relief 
in  this  respect,  and  I  am  afraid  that  the 
next  friend  must  pay  the  additional  costs 
of  bringing  these  defendants  on  this  mo- 
tion before  the  Court.  The  solicitor  is 
undoubtedly  liable,  but  as  he  has  gone  to 
America,  an  order  for  him  to  pay  would  be 
useless.  The  motion  must  be  refrised,  with 
costs. 

On  a  subsequent  day  Mr,  Karslake 
mentioned  the  motion  again  to  the  Court, 
with  regard  to  the  limitation  of  the  liability 
of  the  next  friend  to  the  time  during  which 
he  was  next  friend  ;  and  cited — 
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Turner  v.  Turner,  2  Str.  708. 
Lady  Laufley  v.  Halpen^^'^voih,  310. 
Morgan  y.  Crompton,  Ibid.  332. 
Davenport  v.  Davenport,  1  Sim.  &  S* 

101. 
Melling  v.  MeUing,  4  Madd.  261. 
Harrison  y.  Harrison,  5  Beav.  130 ; 

and  a  note  to 
Howard  v.  Prince,  14  Beav.  28. 

Parker,  V.C.  said  that  tbere  must  be 
a  settled  rule  of  practice  in  these  cases. 
He  had  always  been  of  opinion  that  the 
Court,  on  a  change  of  next  friends,  did  not 
apportion  the  costs  between  them.  He 
said  that  it  Was  analogous  to  the  case  where 
a  plaintiff  died,  and  his  executors  revived 
the  suit,  and  that  there  they  were  respon- 
sible for  all  the  costs.  The  same  principle 
must  apply  here. 

His  Honour  directed  the  Registrar,  Mr. 
Monro,  to  look  into  the  practice ;  and  said 
that,  if  a  different  course  had  been  adopted, 
the  case  might  be  mentioned  again. 

The  case  was  not  mentioned  again. 


M.R.     ^ 
Jan.  13.  3 


GORDON  V.  DALZELt* 


Solicitor  and  Client — Profits  of  Business 
'■^Right  of  Participation — Contract —  Un- 
quoted  Person — Statute  22  Geo.  2.  c.  46. 
s,  11, — Agent, 

J.  F,  a  writer  to  the  Signet  in  Edinburgh, 
employed  P,  a  solicitor,  as  his  agent  in 
London,  and  introduced  to  him  business  of 
some  importance,  which  a  client  of  his  had 
in  England^  P,  by  letter,  promised  to  allow 
J,  F.  one  half  of  the  profits  of  all  such  busi' 
ness,  so  long  as  he  should  retain  the  same, 
directly  or  indirectly.  Upon  the  discovery 
of  this  by  the  client,  who  had  obtained  an 
order  for  the  taxation  of  P,*s  bills  of  costs, 
he  presented  a  petition,  asking  that  the 
taxing  Master  might  disallow  all  such  share 
of  the  charges  as  P.  had  promised  to  pay  to 
J*  F:^Held,  that  if  the  agreement  was 
illegal,  it  could  not  be  enforced  by  J,  F. ; 
that  the  22  Geo.  2.  c.  46.  s.  11.  being 
a  penal  act  must  be  construed  strictly; 
that  the  business  having  been  done,  the  soli" 


citor  was  entitled  to  payment,  and  that  the 
client  could  not  avail  himself  of  the  letters  to 
refuse  payment,  or  insist  upon  deducting 
from  the  biUs  of  costs  what  P.  had  promised 
to  allow  to  J,  F,  and  that  the  production  of 
the  documents,  relating  to  the  bills  of  costs^ 
ought  to  be  left  to  the  discretion  of  the  taxing 
Master;  and  the  petition  was  dismissed,  with 
costs. 

On  the  11th  of  July  1837  John  Gordon 
obtained  an  order  to  tax  the  bills  of  fees 
and  disbursements  of  George  Woolley 
Poole,  as  his  attorney  or  solicitor,  in  this 
and  various  other  causes,  suits,  and  mat* 
ters. 

This  petition  asked  that  the  taxing 
Master  might,  in  completing  the  taxation, 
have  regard  to  an  agreement  evidenced  by 
documents  of  the  27ih  of  July  1828  and 
the  27th  of  August  1829,  and  that  all 
charges  for  attendances  on,  and  conferences 
with,  James  John  Frazer,  whether  ex- 
pressed in  the  bills  of  costs  to  have  been 
had  with  him  or  otherwise,  might  be 
disallowed,  and  that  such  part  of  the 
profits  as  it  was  stipulated  that  J.  J. 
Frazer  should  receive,  might  be  deducted 
from  the  amount  to  be  allowed  to  G.  W. 
Poole  on  such  taxation,  and  that  he  might 
be  allowed  such  portion  of  profit  only  as 
he  would  have  been  entitled  to  receive  for 
his  own  use  had  J.  J.  Frazer  been  in  law- 
ful partnership  with  him  upon  the  terms  of 
an  equal  division  of  profits.  It  also  asked 
for  the  production  of  papers  relating  to  the 
bills  of  costs,  and  the  reference,  and  to  the 
agreement. 

It  appeared  that  J.  J.  Frazer,  a  writer  to 
the  Signet,  was  previous  to  1825  employed 
by  J.  Gordon  as  his  professional  agent  in 
Scotland.  Mr.  Frazer  at  that  time  em- 
ployed Mr.  Poole  as  his  agent  in  England, 
and  in  1825  he  employed  him  to  act  as 
solicitor  in  any  causes,  suits,  or  matters  in 
which  J.  Gordon  was  engaged  in  England. 

J.  Gordon  subsequently  sanctioned  Mr. 
Poole's  acting  as  his  solicitor,  but  he  was 
not  aware  that  Frazer  was  either  directly  or 
indirectly  concerned  or  interested  in  the 
practice  ^^  profits  of  G.  W.  Poole  as 
an  attrt^^^  *^^  solicitor,  or  otherwise, 
®Xcet\v  b^^  ^^°^®  ^^  *^®  agent  of  J.  J, 
Fj'j^^^  ^  0.ip^eal»  from  the  Court  of  Scot- 
^^na  ^  y^Yi^^oMw  of  Lords,  and  as  such 
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miglit  be  entitled,  according  to  practice,  to 
tome  division  of  the  profits  of  such  busi* 


On  the  22nd  of  July  1829,  John  Gordon 
ceased  to  employ  J.  J.  Frazer,  except  in 
matters  connected  with  the  defendant, 
Robert  Dalxell,  but  6.  W.  Poole  continued 
to  act  as  the  solicitor  of  J.  Gordon,  and 
correspond  with  Frazer  as  though  he  was 
the  agent  of  J.  Gordon,  until  about  March 
1880. 

About  1832,  a  litigation  in  Scotland 
between  J.  Gordon  and  J.  J.  Frazer  rela- 
tire  to  the  accounts  and  transactions  was 
referred  to  judicial  arbiters,  and  at  that 
time  J.  Gordon  suspected  that  J.  J.  Frazer 
had  secured  to  himself  a  remuneration  out 
of  the  profits  of  the  bills  of  costs  in  respect 
of  all  business  done  in  England ;  but,  in 
answer  to  an  inquiry  by  Mr.  James 
Bennett,  who  had  acted  as  agent  for  J. 
Gordon,  Mr.  Poole  stated  that  Mr.  Frazer 
nerer  had  any  connexion  in  business  with 
him  in  any  other  respect  than  as  his  agent. 
That  in  matters  of  appeal  to  the  House  of 
Lords,  in  which  the  fees  were  ample,  he 
had  sometimes  made  him  small  allowances ; 
that  it  was  the  practice  with  nine-tenths 
of  the  agents  so  to  do,  and  was  done 
between  English  agents,  and  that  it  was 
recognized  by  the  Courts,  but  that  Mr. 
Frazer,  who  was  neither  an  attorney  nor 
soHdtor  of  any  of  the  courts  in  England, 
was  not,  and  never  was,  a  partner  in  his 
business. 

While  before  the  judicial  arbiters  in 
Scotland,  objections  were  made  to  a  claim 
for  large  sums  of  money  paid  by  Mr.  Frazer 
to  G.  W.  Poole  on  account  of  his  bills  of 
costs  against  John  Gordon;  and  on  the 
20th  of  March  1888  Mr.  Poole  wrote  to 
the  judicial  arbiter  :— *'  My  employment 
in  the  subject-matter  of  the  bills  was  that 
of  an  independent  solicitor,  retained  un- 
conditionally,  and  without  reservation  of 
any  latent  controul  or  indirect  pecuniary 
participation  in  the  profits  of  my  profes- 
sional labours  by  any  one.  After  Mr. 
Frazer  ceased  to  act  as  J.  Gordon's 
agent,  I  had  no  communication  with  him 
relatiye  to  J.  Gordon's  business." 

In  consequence  of  these  and  other  letters 
of  Mr.  Poole  to  the  same  effect,  J.  Gordon 
abandoned  the  objections  before  the  judi- 


cial arbiters,  and  did  not  assert  them  in  the 
petitions  upon  which  the  order  for  taxation, 
&c.  was  made. 

In  1887,  J.  Gordon  ceased  to  employ 
Mr.  Poole  as  his  solicitor,  and  in  June 
1889  J.  J.  Frazer  died,  and  in  1848  an 
inspection  of  the  following  letters  from 
Mr.  Poole  to  Mr.  Frazer  was  obtained : — 

"  London,  27th  of  Jnly,  1828. 

''  Sir, — In  consideration  of  your  having 
obtained  for  me  the  business  of  the  John- 
stone family  (which  was  business  in  which 
J.  Gk>rdon  and  Masterton  Ure  were  trus- 
tees) I  oblige  myself  to  pay  you  one-half 
of  the  free  profits  arising  therefrom,  and 
that  so  long  as  I  shall  retain  said  business, 
either  directly  or  indirectly.*-!  am,  Sir, 
your  obedient  servant,     G.  W.  Poole." 

And  on  the  back  of  the  same  letter  was 
written  as  follows : — 

•*  Edinburgh,  27th  of  Angnst,  1829. 

"Sir, — The  within  written  contract  of 
copartnery  I  agree  shall  refer  to  all  busi- 
ness in  which  I  am  at  present,  or  shall 
in  future  be,  either  directly  or  indirectly, 
employed  by  you,  and  through  your  means 
and  interest,  and  I  oblige  myself  to  pay 
to  you  the  one -half  of  the  free  profits 
thereof,  so  long  as  I  shall  retain  the  same, 
either  directly  or  indirectly.— I  am.  Sir, 
your  obedient  servant,     G.  W.  Poole." 

In  1851,  imder  a  commission  to 
examine  witnesses  at  Edinburgh  in  a 
suit  between  J.  Gk>rdon  and  G.  W. 
Poole,  upon  an  inspection  of  other  docu- 
ments deposited  under  processes  or  actions 
depending  in  the  Scotch  courts  between 
J.  Gordon  and  G.  W.  Poole,  other  letters 
and  also  accounts  were  discovered,  which 
afforded  evidence  that  the  agreement  be- 
tween G.  W.  Poole  and  J.  J.  Frazer  had 
been  concluded  and  acted  upon,  and  that 
payments  had  been  made  to  Frazer  in 
respect  of  them. 

Upon  obtaining  this  evidence,  J.  Gordon 
presented  this  petition,  and  one  question 
raised  was,  whether  any  agreement  could 
be  made  to  allow  a  person  not  qualified 
to  practice  in  England  as  an  attorney  or 
solicitor  any  part  of  the  profits  to  arise 
from  the  business  done. 

Mr,  RoupeUf  Mr,  WtUeochf  and  Mr, 
Horsey,  in  support  of  the  application.*— 
The  letters  which  had  been  discovered 
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afforded  clear  evidence  of  an  agreement 
between  Messrs.  Poole  and  Frazer  that  the 
latter,  who  was  not  qualified  to  practise  as 
a  solicitor,  was  to  participate  in  the  profits 
of  a  solicitor's  business,  and  that,  in  the 
character  of  a  partner:  such  an  agreement 
was  contrary  to  the  policy  of  the  law,  and 
also  of  the  provisions  of  the  22  Geo.  2. 
c.  46. 8. 1 1 .  (1 ).  It  would  also  have  the  effect 
of  multiplying  the  charges  upon  the  client, 
as  it  would  operate  as  an  inducement  to 
increase  the  number  of  attendances  upon 
Mr.  Frazer,  as  well  as  the  number  of 
letters  between  them  ;  the  policy  of  the  law 
was  altogether  defeated,  as  the  party 
trusted  to  execute  a  particular  business 
might  not  be  the  party  who  did  it,  and  it 
might  be  left  to  some  clerk,  or  other  un- 
qualified person,  who  had  no  right  to  par- 
ticipate in  the  profits,  and  even  the  atten- 
tion of  the  principal  might  be  taken  away  by 
a  diminution  of  his  profits  ;  the  agreement, 
therefore,  was  illegal :  and  as  Frazer  was 
the  agent  of  J.  Gordon,  and  had  no  right 

(1)  22  Oeo.  2.  c.  46. 1. 11.  *<  Whereas  diyeri  per- 
soni  who  are  not  examined,  iworn,  or  admitted  to 
act  ai  attornies  or  solicitors  in  any  court  of  law  or 
equity,  do,  in  conjunction  with,  or  hy  the  assistance 
or  connivance  of  certain  sworn  attornies  and  soli- 
citors, and  hy  yarioos  suhde  contriyances,  intrude 
themselves  into,  and  act  and  practise  in  the  office 
and  business  of  attornies  and  solicitors  to  the  great 
prejudice  and  loss  of  many  of  his  Majesty^s  subjects, 
and  the  scandal  of  the  profession  of  the  law :  Be  it 
therefore  enacted,  that  from  and  after  the  29th  day 
of  September,  which  shall  be  in  the  year  of  oar 
Lord  1749,  if  any  sworn  attorney  or  solicitor  shall 
act  as  agent  for  any  person  or  persons  not  duly 
qualified  to  act  as  an  attorney  or  solicitor  as  afore- 
said, or  permit  or  suffer  his  name  to  be  any  ways 
made  use  of  upon  the  account,  or  for  the  profit  of 
any  unqualified  person  or  persons,  or  send  any  pro- 
cess to  such  unqualified  person  or  persons,  thereby 
to  enable  him  or  them  to  appear,  act  or  practise  in 
any  respect  as  an  attomev  or  solicitor,  knowing 
him  not  to  be  duly  qualified  as  aforesaid,  and  com- 
plaint shall  be  made  thereof  in  a  summary  way  to 
the  Court  from  whence  any  such  process  did  issue, 
and  proof  made  thereof  upon  oath  to  the  satisfaction 
of  the  Court,  that  such  sworn  attorney  or  solicitor 
bath  ofileoded  therein  as  aforesaid,  then,  and  in  such 
case,  every  such  attorney  or  solicitor  so  ofiending 
shall  be  struck  off  the  roll,  and  for  ever  after  dis- 
abled from  practising  as  an  attorney  or  solicitor, 
and  in  that  case  and  upon  such  complaint  and  proof 
made  as  aforesaid,  it  shall  and  may  oe  lawful  to  and 
for  the  said  Court  to  commit  such  unqualified  per^ 
son  so  acting  or  practising  as  aforesaid  to  the  prison 
of  the  said  Court  for  any  time  not  exceeding  one 
year." 


to  make  a  contract  for  his  own  pecuniary 
advantage,  especially  at  the  expense  of  his 
principal,  it  must  be  considered  that  it  was 
an  agreement  made  for  the  benefit  of  J. 
Gordon,  and  that  Mr.  Poole  ought  to  be 
disallowed  so  much  of  the  charges  as  he 
had  agreed  to  allow  to  Mr.  Frazer — Coaies 
y.  Hawkyard  (2),  Sumner  y.  Ridgway  (3), 
Parker  y.  Hareourt  (4),  Wyhurd  y.  Stan- 
ton (5). 

Mr.  R,  Palmer^  for  Mr.  Poole,  was  not 
heard. 

The  Master  op  the  Rolls. — This  is 
an  application  to  disallow,  on  the  taxation 
of  a  bill  of  costs  between  Mr.  Poole  and 
John  Grordon,  all  the  charges  which,  under 
an  agreement,  Mr.  Frazer  was  to  haye  the 
benefit  of.  In  the  year  1829,  an  agree- 
ment was  entered  into  between  Mr.  Frazer 
and  Mr.  Poole,  by  which  Mr.  Poole  was 
to  pay  to  Mr.  Frazer  one-half  of  such  pro- 
fits as  he  should  make  from  the  business 
which  John  Gordon  should  giye  to  him. 
In  1829  Mr.  Frazer  ceased  to  be  the  agent 
of  John  Gordon,  who,  however,  employed 
Mr.  Poole  as  his  solicitor  down  to  the  year 
1837,  and  it  is  in  respect  of  any  share 
which  Mr.  Frazer  might  have  been  entitled 
to,  or  might  have  received,  under  that 
agreement,  that  Mr.  Gordon  contends  that 
Mr.  Poole  is  not  entitled  to  receive  any 
allowance  on  taxation  of  his  bill.  Either  the 
agreement  made  between  Mr.  Frazer  and 
Mr.  Poole  was  legal  or  it  was  illegal.  If  it 
was  legal,  no  question  can  arise  upon  the  sub- 
ject, because  Mr.  Fraser  undoubtedly  did  not 
contract  on  the  part  of  his  principal,  but  for 
himself,  and  Mr.  Gordon  cannot  be  entitled 
to  any  benefit  from  a  legal  agreement  to 
which  he  is  no  party.  But,  supposing  it 
to  be  an  illegal  contract,  the  argument 
that  Mr.  Gordon  was  defrauded  cannot  be 
sustained,  because  Mr.  Poole  could  charge 
no  more  than  he  was  entitled  to,  and  the 
items  were  subject  to  the  moderation  of 
the  taxing  Master,  and  Mr.  Grordon  would 
only  have  to  pay  what,  assuming  there 
was  no  contract  between  them,  the  taxing 
Master  should  find  to  be  due. 

(2)  1  Russ.  &  Myl.  746. 

(3)  Ihid.  748. 

(4)  5  Esp.  249. 
(6)  4  Ibid.  179. 
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The  22  Geo.  2.  c.  46.  8.  11.  was  then 
referred  to.  This  is  a  highly  penal  statute, 
which  must  he  construed  strictly.  Mr. 
Poole^  did  not  act  as  the  agent  for  any 
person  not  duly  qualified;  he  was  the 
solicitor  of  Mr.  Gordon,  and  was  autho- 
rised to  act  for  him.  Neither  did  Mr. 
Poole  permit  or  suffer  his  name  to  he 
used  upon  the  account  or  for  the  profit  of 
any  unqualified  person,  or  send  any  pro- 
cess to  such  person  to  enahle  him  to  act  or 
practise  as  an  attorney  or  solicitor  knowing 
him  not  to  he  duly  qualified :  had  he  done 
this,  and  had  complaint  heen  made,  he  would 
have  heen  liahle  to  he  struck  off  the  rolls. 
The  meaning  of  the  act  was  that  if  a 
solicitor  does  not  act  himself,  hut  allowed 
a  person  not  duly  qualified  to  act  as 
solicitor,  then  he  was  liahle  to  he  struck 
off  the  rolls ;  and  had  Mr.  Poole  lent  ftis 
name  to  Mr.  Frazer,  and  allowed  him  to 
act  as  an  attorney  or  solicitor  in  his  name, 
he  would  have  heen  liahle  to  the  penalty 
under  the  22  Geo.  2.  c.  46.  s.  1 1 ;  hut  there 
was  nothing  in  this  clause  which  said  that  an 
attorney  acting  as  such  andheing  respon- 
sihle  for  his  business,  and  liahle  in  case  of 
misconduct  in  that  business,  may  not  give 
a  charge  on  the  profits,  or  even  a  propor- 
tion of  the  profits  to  another  person.  I  am 
very  for  from  saying  that  the  contract  with 
Mr.  Frazer  was  legal,  hut  assuming  that 
this  was  an  illegal  contract  and  came  within 
the  clause,  what  would  be  the  penalty  ?  Is 
the  client  to  get  the  benefit  of  it  7  Is  the 
client  to  get  Uie  benefit  against  the  person 
so  acting,  that  he  is  nut  to  pay  his  bill  of 
costs  ?  The  penalty  is,  that  ihe  solicitor 
shall  be  strudL  off  the  rolls,  not  that  he 
shall  lose  the  benefit  of  his  profits.  Upon 
what  ground  or  consideration,  or  upon 
what  legal  principle  or  authority  is  it  as- 
sumed diat  this  case  is  obnoxious  to  this 
clause,  and  that  the  client  is  to  have  the 
benefit  of  it?  The  cases  of  Sumner  v. 
Eidgway  and  Coaies  v.  Hawkyard  do  not 
ftpply.  In  order  to  compel  a  man  acting 
as  a  solicitor  to  take  out  his  certificate  he 
vas,  if  he  acted  without  it,  deprived  of  his 
costs ;  and  had  Mr.  Poole  not  taken  out 
his  certificate  he  could  not,  as  against  Mr. 
Gordon,  have  charged  more  than  the  money 
out  of  pocket.  But,  assuming  the  contract 
to  he  illegal,  what  is  there  to  shew  that 
Mr.  Gordon  is  entitled  to  the  benefit  of  it? 
Hiw  Sbkhs,  XXI.— GHAva 


It  may  be  illegal  upon  two  grounds,  upon 
the  policy  of  Uie  clause  in  &e  22  Geo.  2. 
c.  46.  If  so,  the  penalty  is,  that  the 
solicitor  shall  be  struck  off  the  rolls.  It 
may  be  illegal  upon  the  general  policy  of 
the  law;  the  effect,  then,  would  be  simply 
this,  that  Mr.  Frazer  could  not  invoke  the 
law  against  Mr.  Poole,  or  obtain  payment 
of  the  amount  which  the  contract  gives. 
But  it  would  be  a  strange  law  if  Mr.  Gor- 
don could  get  the  benefit  of  that  contract, 
when  the  parties  to  it  could  not  get  the 
benefit  of  it.  And  in  this  petition  Mr. 
Gordon  seeks  to  get  the  benefit  of  the 
contract  between  Mr.  Frazer  and  Mr. 
Poole,  the  latter  being  his  solicitor,  and 
the  former  the  agent  of  that  solicitor. 
If  the  contract  had  been  entered  into  by 
Mr.  Gk>rdon  he  might,  undoubtedly,  have 
got  the  benefit  of  it.  But  this  contract 
is  not  of  that  description;  and  I  do  not 
mean  by  the  slightest  observation  to  say 
that  it  is  a  contract  which  can  be  supported 
or  made  a  legal  contract,  but  it  is  not  on 
that  ground  Uiat  Mr.  Gordon  is  entitled  to 
the  benefit  of  it.  Suppose  a  solicitor,  in 
reduced  circumstances,  made  an  arrange- 
ment with  his  creditors  by  which  he  said, 
"  I  will  pay  a  portion  of  my  profits  to  you, 
if  you  ¥011  allow  me  to  carry  on  my  busi- 
ness, and  will  not  make  the  matter  public 
and  not  bring  actions  against  me."  Could 
any  one  pretend  that  the  effect  of  that 
would  be,  that  all  the  clients  of  that  attor- 
ney wotdd  be  iantitled  to  deduct  from  their 
bills  of  costs  the  proportion  which  he  under- 
took to  pay  to  his  various  creditors?  It 
might  be  said  that  the  contract  made  with 
the  creditors  was  not  a  legal  one,  and  that 
the  only  way  to  make  it  legal  would  be  to 
make  it  a  fixed  sum ;  but  it  would  be  a 
strange  doctrine  to  say,  that  all  the  clients 
would  be  entitled  to  deduct  from  their  bills 
of  costs  the  proportion  which  he  paid  to 
his  creditors.  This  petition  cannot,  in  my 
opinion,  be  supported,  and  Mr.  Gordon 
cannot  get  the  benefit  of  it  by  any  proceed- 
ing of  this  description.  Whether  he  can 
by  any  other  means  I  do  not  say,  but  cer- 
tainly I  do  not  encourage  any  further 
attempt.  It  is  then  said,  that  there  are  no 
documents  shewing  the  nature  of  the  busi- 
ness done ;  but  no  petition  is  required  for 
that,  .as  it  rests  in  the  discretion  of  the 
taxing  Master,  who  has  full  power  to  order 
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the  production  of  sucb  documents  as  be 
shall  deem  necessary.  My  opinion,  there- 
fore, is,  that  the  petition  must  be  dismissed, 
with  costs. 


Parker,  V.C)      _  „.„ 

Dec.  8, 8.      i        JOHNSON  r.  BALL. 

WiUr^-Memorandum —  Trust, 

A  testator,  by  his  wiU,  bequeathed  a  policy 
of  assurance  on  his  own  Ufe  to  A.  and  B. 
upon  the  uses  of  a  letter  signed  by  them  and 
himself  At  the  date  of  the  will  there  was 
no  such  letter.  Subsequently  the  testator 
addressed  a  note  to  his  executors  and  signed 
a  memorandum,  by  which  he  stated  his  wishes 
as  to  the  disposition  of  the  monies  to  be  re^ 
eeived  in  respect  of  the  policy.  The  testator 
kept  the  policy  in  his  possession  uniU  his 
death  :'^^Held,  that  no  trust  was  created  by 
the  memorandum,  and  that  the  policy  formed 
a  part  of  the  residue. 

O.  R.  Lamb,  being  entitled  to  a  policy 
of  assurance  on  his  own  life,  made  his  will, 
dated  the  21st  of  February  1844,  and 
thereby  bequeathed  the  policy  to  J.  Ball 
and  T.  Manners,  in  the  following  terms : 
^*  To  hold  the  same  upon  the  uses  appointed 
by  a  letter  signed  by  them  and  myself;" 
and  appointed  J.  Blackett,  J.  Hadland  and 
W.  Bell  his  executors. 

At  the  date  of  the  will  no  letter  or  other 
document  relating  to  the  policy  was  in 
existence. 

On  the  4th  of  August  1845  the  testator 
signed  a  paper,  whidh  was  in  the  following 
terms  :— 

**  To  J.  Blackett,  J.  Hadland  and  W. 
Bell,  Esqs. 

"  My  Dear  Sirs, — I  made  my  last  will 
and  testament  in  1844,  wherein,  amongst 
other  things,  I  left  my  policy  of  life  as- 
surance, being  No.  25,098,  unto  John 
Ball,  of  &c.,  and  Thomas  Manners,  of  Sec, 
to  be  delivered  up  to  them  for  certain  pur- 
poses which  they  have  agreed  to  carry  out. 
"  Your  obe^ent  servant, 

"  G.  R.  Lamb." 

Mr.  Ball  having  then  requested  to  know 
what  the  trusts  of  the  policy  were  to  be, 
the  testator  dictated  the  following  letter  to 
him,  and  afterwards  signed  it. 

'*  I  wish  my  policy  of  insurance  left  to 


John  Ball,  Thomas  Manners,  and  Henry 
Ball,  to  be  divided  as  follows  :  I  give  to 
Mrs.  Catherine  Johnson  the  interest  ac- 
cruing from  the  sum  total  during  tlie  term 
of  her  natural  life,  and,  on  her  death,  I  will 
that  it  be  divided  as  follows"— [The  letter 
theif  proceeded  to  distribute  ^e  amount 
among  the  five  children  therein  named  of 
Mrs.  Johnson]. 

'*  Signed  the  4th  of  August  1845,  G.  R. 
Lamb,  75,  Queen  Street,  Cheapside." 

The  testator  kept  the  policy  in  his  pos- 
session until  his  death,  and  died  in  June 
1850. 

The  bill  in  this  case  was  filed  by  Cathe- 
rine Johnson,  who  claimed  a  benefit  under 
the  letter  of  the  4th  of  August  1845,  against 
the  executors  and  other  parties  interested, 
for  the  purpose  of  having  a  declaration  aa 
to  the  rights  of  the  parties  to  the  policy. 

Mr,  Bacon  and  Mr,  Speed,  for  the  plain- 
tiff*, contended  that  by  the  will  and  the 
letter  a  valid  trust  had  been  dedaxed,  and 
cited — 

Jones  V.  Nabbs,  Gilb.  £q.  Rep.  146. 
Crook  V.  Brooking,  2  Vem.  50. 
Pring  v.  Pring,  2  Ibid.  99. 
Methamy,  the  Duke  of  Devonshire,  1  P. 

Wms.  529. 
The  Earl  of  Inchiquin  v.  French,   1 

Cox,  1. 
Boson  V.  Statham,  1  Eden,  508. 
Smith  V.  Attersoll,  1  Russ.  266. 

Mr,  Daniel,  for  the  executors,  contended 
that  a  valid  trust  had  not  been  declared. 

Mr,  Rogers,  Mr,  ShMeare  and  Mr. 
Bates,  for  other  parties. 

Mr,  Bacon  replied. 

Parker,  V.C.-— The  testator  gave  the 
policy  of  assurance  in  question  to  Ball  and 
Manners,  to  hold  the  same  upon  the  uaea 
appointed  by  a  letter  signed  by  them  and 
himself.  It  was  not  suggested  that  any 
such  letter  existed  at  the  time  when  the 
will  was  made.  The  document  which  was 
relied  on  by  the  plaintiff  was  signed  by  the 
testator  some  time  after.  Even  supposing 
that  the  will  referred  to  a  letter  to  be  alter- 
waida  aigfied,  it  would  be  impossible  to  give 
^ect  to  ^y  "^^  letter  as  a  declaration 
of  trust.  '^^  ^^  ^  would  be  to  give  effisct, 
aa  a  cfvAt<^t  ^  ^  paper  subsequent  in  date 
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to  the  willy  and  not  properly  attested. 
A  testator  cannot  by  will  prospectively 
create  for  hhnself  a  power  to  dispose  of 
property  by  an  instrument  not  properly 
att^ted.  The  cases  under  the  Statute 
of  Frauds,  The  ComUeas  de  Ztdiv  Far- 
ram  v.  the  Marquu  of  Hertford (\)  and 
Brijfye  ▼.  Feunjf  (2),  are  not  applicable 
to  diie  present  case.  It  was  argued  that 
the  policy  was  bequeathed  to  trustees,  and 
that,  if  the  trustees  admitted  the  trust,  the 
Court  would  execute  it.  The  cases,  how- 
erer,  in  which  the  Court  has  established 
a  trust  on  the  admission  or  confession  of 
the  trustees  are  not  applicable  to  the 
present  case.  The  letter  of  the  testator 
cannot  operate  as  a  gift  or  settlement  by 
act  inter  vivos.  It  was  merely  in  further- 
ance of  a  particular  disposition ;  and  if  the 
will  had  been  revoked,  the  letter  must  have 
dropped  with  it.  No  doubt  the  testator 
intended  to  make  a  provision  for  the  plain- 
tiff and  her  children  ;  and  it  is  with  regret 
that  the  Court  feels  compelled  to  declare 
that  the  testator  has  faOed  in  carrying  that 
intention  into  effect.  The  executors,  there- 
fore, must  hold  the  policy  as  part  of  the 
residue. 


SR,  V.C.I 

1. 22.       J 


Paekbr,  Y.C. 
Jan. 


PORTER  V.  WATTS. 


Trustee — Discharge  from  Trusteeship — 
Costs. 

A  trustee  desiring  to  be  discharged  from 
his  trusty  without  any  changes  as  to  theposi^ 
tion  of  the  trust  property ^  or  the  persons  with 
whom  he  was  associated^  and  seeking  the  aid 
of  the  Court  for  thai  purpose^  will  not  be 
allowed  any  costs^  but  will  not  be  compelled 
to  pay  any. 

Mr.  Filchetty  being  entitled  to  a  mort- 
gage debt  charged  on  real  estate  belonging 
to  Mr.  Burrell,  by  a  deed  of  settlement, 
dated  in  1846,  conveyed  the  debt  and  thf 
mortgaged  property  to  Mr.  Porter  and  two 
other  trustees,  upon  trust  for  himself  (the 
settlor)  for  Hfe,  with  remainder  to  the  chil- 
dren of  Mr.  BurreU,  the  mortgagor.  The 
settlement  contained  a  power  for  the  trus- 

(1)  8  Coit.  468. 

(2)  18Jiirlit,906. 


tees,  with  the  consent  of  the  settlor,  during 
his  life,  and,  after  his  death,  at  their  discre- 
tion, to  vary  the  securities. 

In  1851  the  settlor  died. 

This  was  a  claim  filed  by  Mr.  Porter, 
the  object  of  which  was,  that  he  might  be 
discluurged  from  the  trust,  and  that  a  new 
trustee  might  be  appointed  in  his  place. 
In  his  affidavit  in  support  of  the  claim, 
Mr.  Porter  stated  that  the  security  was 
scanty,  and  that  the  mortgagor  had  cut 
down  timber. 

Mr.  LewiSy  for  the  claim,  cited  Greene 
wood  V.  Wakeford(l\  in  which  the  Master 
of  the  Rolls  said,  '*  If  the  trustee  finds  the 
trust  estate  involved  in  intricate  and  com- 
plicated questions,  which  were  not  and 
could  not  have  been  in  contehiplation  at  the 
time  when  the  trust  was  undertaken,  he  has, 
in  consequence  of  that  change  of  circum- 
stances, a  right  to  come  to  the  Court  to 
be  relieved."  As  long  as  the  settlor  was 
alive,  the  trustees  were  free  from  liability 
as  to  keeping  the  security,  as  it  could  only 
be  changed  by  his  direction.  Now,  how- 
ever, they  may  be  liable  if  they  do  not 
actively  interfere ;  and,  considering  the 
circumstances  in  which  the  property  stands, 
the  fiather  being  the  mortgagor,  and  the 
children  being  entitled  to  the  mortgage 
debt,  there  is  a  great  difficulty  in  knowing 
how  to  act.  There  is  a  difficulty  then  horn 
which  the  trustees  ought  to  be  released. 
The  rule  that  a  trustee  retiring  without  a 
reason  shall  not  have  his  costs  is  laid  down 
in  Howard  v.  Rhodes  (2).  This,  however, 
is  not  the  case  here. 

Mr.  ChancUess  and  Mr.  BriggSf  for  the 
two  other  trustees,  said  they  were  willing 
to  stay  if  Mr.  Porter  stayed,  but  that,  if  he 
retired,  they  wished  to  retire. 

Mr.  Prior,  for  the  children  of  Mr.  Bur- 
reU. 

Parker,  V.C— -1  think  that  the  trustee 
has  a  right  to  his  discharge.  Here  is  a 
settlement  in  1846,  and  nothing  has  since 
taken  place  either  as  to  the  position  of  the 
property,  or  the  persons  with  whom  Mr. 
Porter  was  associated.  There  is  no  change 
of  circumstances.     The  trustee  comes  here 

'  (1)  1  Bear.  576;   s.  c.  8  Law  J.   Rep.  (k.s.) 
Chanc  S38. 

(2)  1  Keen,  5BI ;   l  c.  6  Law  J.  Rep.  (w.s.) 
Chanc.  196. 
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for  his  own  benefit.  I  will  not  make  him 
pay  any  costs,  but  I  will  not  allow  bim  to 
receive  any.  The  order  will  be  to  refer  it 
to  the  Master  to  appoint  new  trustees. 
The  costs  of  the  two  other  trustees  to  be 
paid  out  of  the  estate.  No  order  as  to 
Mr.  Porter's  costs.  Mr.  Porter,  however, 
it  must  be  observed,  will  not  cease  to  be  a 
trustee  until  a  new  one  is  appointed  in 
his  place. 


In   the    nuUier   of  thb 

PARKEa.V.C.    I    "'"^^   ""•*•   "■^- 
Jan.  22.  23,  26.  {   """"^  *""»  devokpoet 

*        '  ■     RAILWAY  COMPANY,   CX 

parte  tannbr. 

Company*^  Winding-up  Ad'^  Contri- 
htUory — Provisional  Committee-^Committee 
of  Management. 

A.  was  a  member  of  the  provisional  eom* 
mittee  of  a  projected  railway  company^  and^ 
as  such,  attended  a  meeting  of  the  provisional 
committee,  and  concurred  in  the  appointment 
of  a  number  of  gentlemen  as  a  committee  of 
management.  This  committee  of  manage- 
ment, immediately  on  their  appointment,' 
und^'took  the  exclusive  conduct  of  the  affairs 
of  the  company,  and  gave  orders  to  engineers 
to  make  surveys,  ^c,  in  the  name  of  the 
company,  and  incurred  considerable  ex- 
penses  in  respect  of  the  undertaking,  but, 
after  some,  time,  abandoned  the  concern. 
The  provisional  committee,  after  such  aban- 
donment, held  a  faceting,  at  which,  under 
the  impression  that  they  were  personally 
liable,  they  came  to  certain  resolutions  as  to 
contributions  among  themselves  in  respect  to 
the  expenses  incurred,  A.  attended  this 
meeting,  and  took  an  active  part  in  carrying 
out  the  resolutions : — Held,  that  A,  was  not 
liable  as  a  contributory. 

The  circumstances  relating  to  the  pro- 
jection and  abandonment  of  the  above- 
mentioned  company  will  be  found  in 
Besley*s  case  (before  Lord  Cottenham), 
2  Hall  &  Twells,  375 ;  2  Mac.  &  Gor.  176 ; 
s.  c.  19  Law  J.  Rep.  (n.s.)  Chanc.  362 : 
(before  Lord  Truro),  3  Mac.  &  Gor.  287  ; 
and  Roberts* s  case,  2  Hall  &  Twells,  391 ; 
2  Mac.  &  Gor.  192  ;  s.  c.  19  Law  J.  Rep. 
(n.9.)  Chanc.  368. 


Captain  Tanner  was  a  member  of  the 
provisional  committee,  and  attended  a 
meeting  of  that  committee  on  the  7th  of 
October,  which  was  called  for  the  purpose 
of  appointing  a  committee  of  management, 
secretary,  and  officers,  and  concurred  in  a 
resolution  that  certain  gentlemen  who  were 
named  should  be  the  committee  of  manage- 
ment. 

Immediately  alter  their  appointment  the 
committee  of  mani^ment  took  upon  them« 
selves  the  entire  direction  of  the  scheme, 
issued  prospectuses,  received  applications 
for  shares,  employed  engineers  to  make 
plans,  surveys,  &c.  in  the  name  of  the 
company,  and  opened  an  account  with  a 
bank  at  Exeter  in  the  name  of  the  com- 
pany. 

The  committee  of  management  finding 
that  it  was  impossible  to  carry  out  the 
project,  prepared  a  report  which  is  stated 
in  die  books  of  the  provisional  committee 
and  referred  to  in  the  account  of  the  meet- 
ing next  mentioned. 

On  the  3l8t  of  December  1845  a  meet- 
ing was  called  of  the  provisional  committee. 
The  account  of  this  meeting  was  contained 
in  the  books  of  the  provisional  committee, 
and  the  entry  was  entitled,  "At  a  meeting  of 
the  provisional  committee  held  this  31st  of 
December  1845."  The  entry  then  went  on 
to  state  that,  **  at  this  meeting  a  report  o^ 
the  managing  committee  was  read,  whicL 
stated  that  the  allottees  had  failed  to  pay 
their  deposits,  that  debts  had  been  con- 
tracted beyond  the  funds  at  the  disposal 
of  the  committee,  that  the  scheme  was 
abandoned,  that  the  opinion  of  counsel 
had  been  taken  to  the  effect  that  the  pro- 
visional committee  were  liable  collectively 
and  individually  for  all  the  debts  of  the 
company,  and  the  allottees  were  liable  to 
the  committee  for  the  amount  of  their 
deposits.*'  The  entry  then  further  stated 
that  the  report  was  received,  approved, 
and  adopted,  and  thtft  the  meeting  re- 
solved— "  That  it  appearing  from  counsel's 
opinion  that  the  whole  of  the  provisional 
committee  were  collectively  and  indivi- 
dually liable  for  the  debts  of  the  company, 
and  Uie  committee,  having  agreed  to -pay 
3«.  per  share  on  200  shares  each,  the  pro- 
visional committee  do  pay  the  like  amount 
per  ahar^  ^^  ^^^  shares  each  to  meet  the 
liabiliH  A  0^  ^®  company ;    that  a  com- 


Vol.  XXI.] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


218 


mittee  of  Ibur  persons  lie  appointed  to  co- 
operate iritli  the  managing  committee  to 
prepare  the  aoeoants  for  inspection  at  the 
next  meeting." 

CapU  Tanner  attended  this  meeting  and 
concurred  in  the  resolution,  and  was  ap« 
pointed  one  of  the  four  persons  referred 
to  in  the  resolution,  which  persons  were 
called  the  **  Finance  committee,"  and  took 
an  actiye  part  in  ohtaining  contributiona 
and  in  endeayouring  to  wind  up  the  aflfoirs 
of  the  compamy. 

The  Master  having  phiced  Capt«  Tan- 
ner's name  on  the  list  of  contributories,  this 
was  a  motion  to  exclude  it  from  the  list. 

Mr.  MaUn»  and  Mr.  Kanlahe^  for  the 
motion. 

Mr.  Daniel  and  Mr.  Roxhwyhf  for  the 
official  manager. 

Mr.  MaUns  replied. 

The  following  cases  were  cited— 

Besiey*8  case^  Supra. 

RoherU's  ease^  Supra. 

Ex  parte  CotOe,  2  Hall  &  Twells,  882 ; 

2  Mac.  &  Gor.  185 ;  s.  c.  19  Law  J. 

Rep.  (n.s.)  Chanc.  366 ;  2  House 

of  Lords  Cas.  647. 
Hole's  ease,  3  De  Gex  &  Sm.  241. 
HalPs  ease,  8  Ibid.  214  ;  s.  c.  19  Law 

J.  Rep.  (n.s.)  Chanc.  386. 
Carrick's  ease^  1  Sim.  N.S.  505. 

Parker,  Y.C.-— In  support  of  this  ap- 
pHeation,  the  object  of  which  is  to  remove 
Capt  Tanner's  name  £rom  the  list  of  con- 
tributories, it  is  insisted  that  the  question 
as  to  his  liability  is  concluded  by  decisions 
already  made  in  the  matter  of  the  company, 
and  Roberts's  case  and  Besley's  case  are 
especially  relied  on.  In  the  course  of  the 
argument  I  stated  that  these  decisions  did 
not  appear  to  me  to  be  conclusive  on  the 
question  now  raised,  the  essential  difference 
between  the  present  case  and  all  the  others 
being,  that  Capt.  Tanner  was  a  party  to 
tbe  resolution  of  the  7th  of  October  1845, 
appointing  the  committee  of  management. 
This  circumstance  did  not  exist  in  the  case 
of  Roberts.  It  is  true  that  Roberts  was 
^  the  meeting,  but  he  left  it  before  the 
resolution  was  passed,  and  the  Lords  Com- 
missioners expressly  rest  their  judgment 
in  the  case  on  the  circumstance  that  he 


did  not  concur  in  the  resolution.  They 
say,  in  their  judgment,  *'  Now,  here  it 
appears  that  before  any  resolution  was 
finally  come  to,  Mr.  Roberts  had  left  the 
meeting,  and  so  the  resolutions  passed 
certainly  were  not  his  acts.  Indeed,  if  he 
had  concurred,  all  that  he  would  have 
concurred  in  would  have  been  in  appoint- 
ing the  persons  named  in  that  behalf  to 
be  the  committee  of  management ;  and,  as 
was  pointed  out  in  the  judgment  in  the 
Exchequer  (1),  to  which  we  have  referred 
in  the  preceding  case,  it  by  no  means 
necessar^y  follows  from  thence,  that  the 
parties  appointing  the  committee  of  man- 
agement gave  them  authority  to  make 
contracts.  It  is  not,  however,  necessary 
to  discuss  this;  for  it  is  certain,  on  the 
evidence  before  us,  that  Roberts  did  not 
concur  in  the  resolution  by  which  the  com- 
mittee of  management  was  appointed." 
In  referring  to  Besley's  case  again,  it 
appears  that  Besley  had  nothing  to  do  with  . 
the  meeting,  and  the  Lord  Chancellor 
rests  his  judgment  on  the  foct  that  he  did 
not  attend  this  meeting  or  any  meeting 
before  the  31st  of  December  1845.  This 
is  repeatedly  stated  in  his  Lordship's  judg- 
ment, especially  where  he  says,  in  p.  306 
of  that  report,  "  I  cannot  help  thinking 
that  the  facts  of  the  case  were  not  accu- 
rately and  correctly  presented  to  the  mind 
of  Lord  Cottenbam.  According  to  the 
report  of  his  judgment  it  would  seem  as  if 
it  had  been  represented  to  him  that  Mr. 
Besley  had  attended  meetings  of  the  pro- 
visional committee  before  the  provisional 
committee  appointed  the  managing  com- 
mittee, which  might  have  made,  though 
I  do  not  say  that  it  would  have  made,  some 
difference ;  and  it  might  have  been  urged 
that,  by  appointing  a  managing  committee 
to  prosecute  the  scheme  and  incur  all  the 
expenses  incidental  to  it,  he  became  liable 
to  contribute  to  the  payment  of  such  ex- 
penses. But  this  was  not  the  fact :  Mr. 
Besley  never  did  attend  any  meeting  of 
any  committee  till  all  the  expenses  had 
been  incurred,  and  in  the  mean  time  he  had 
desired  his  name  to  be  withdrawn  ;  which 
desire  the  committee  expressed  their  in- 
tention to  comply  with." 

(1)  Reynell  v.  Lewis  and  Wyld  v,  Hopkins,  15 
Mee.  &  W.  517;  s.  c.  16  Law  J.  Rep.  (k.s.) 
Ezch.  25. 
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The  qnestion  before  me  is  as  to 
Capt.  Tanner's  liability  to  contribute 
to  the  expenses  incurred  by  the  com- 
mittee of  management,  in  whose  appoint- 
ment he  must  be  taken  to  have  con- 
curred ;  and  I  consider  that  this  question 
must  depend  entirely  on  the  relation 
in  which  the  committee  of  management 
stood  to  the  provisional  committee,  or,  at 
least,  to  those  members  of  that  committee 
who  concurred  in  that  appointment.  If 
the  committee  of  management  is  to  be 
regarded  as  a  sub-committee  of  the  pro- 
visional committee,  deriving  authority  from 
them  and  acting  for  them,  the  members  of 
the  provisional  committee  who  appointed 
the  committee  of  management  may  well 
be  liable  upon  contracts  of  that  committee, 
or  to  contribute  towards  expenses  incurred 
by  them ;  but  the  case  would  'be  very 
different  if  the  committee  of  management 
is  to  be  regarded  as  a  body  of  persons 
acting  in  the  formation  of  the  projected 
company,  for  themselves,  and  indepen- 
dently of  the  provisional  committee.  This 
distinction  is  adverted  to  by  the  Court  of 
Exchequer  in  ReyneU  v.  Lewit  and  Wyld 
V.  Hopkins,  In  one  of  these  cases  the 
defendant  had  allowed  his  name  to  be 
placed  in  a  public  prospectus  as  a  member 
of  the  provisional  committee;  the  same 
prospectus  described  other  persons  as  the 
acting  committee,  and  the  Lord  Chief 
Baron,  in  delivering  the  judgment  of  the 
Court,  at  page  530  (after  speaking  of  the 
provisional  committee-man  making  himself 
responsible  for  his  own  acts),  says,  "  There 
are  other  cases  in  which  the  question  does 
not  assume  so  simple  a  form,  and  where 
there  is  evidence  that  the  defendant  has 
not  only  consented  to  be  a  provisional 
committee-man,  but  has  authorized  his 
name  to  be  inserted  in  a  prospectus,  not 
generally,  but  a  particular  prospectus, 
in  which,  in  some  cases,  certain  persons 
are  described  as  the  acting  committee,  in 
others,  solicitors  are  named,  or  engineers, 
or  a  secretary.  If  such  prospectus  has 
been  so  publicly  circulated  with  the  defen- 
dant's consent  that  the  jury  would  presume 
that  the  plaintiff  knew  of  it,  or  if  the 
plaintiff  has  had  it  shewn  to  him  at  or 
before  the  time  of  making  the  contract, 
and  has  in  either  case  acted  upon  it  in 
making  the  contract,  the  question  is,  what 


inference  ought  a  reasonable  man  to  draw 
from  the  contents  of  that  paper?  This 
must,  of  course,  depend  upon  the  terms  of 
each  particular  prospectus.  If  the  pro- 
spectus state  merely  the  names  of  the  pro- 
visional committee  and  nothing  more,  and 
no  light  be  derived  from  the  context,  that 
circumstance  does  not  alter  the  liability  of 
the  defendant.  If  not  responsible,  as  being 
one  of  that  committee  in  &ct,  he  cannot 
become  so  by  the  representation  of  the 
fact.  If  it  states  the  names  of  the  acting 
committee  also,  where  that  has  been  ap- 
pointed, is  the  meaning  that  the  acting 
committee  is  to  take  the  whole  manage- 
ment, to  the  exclusion  of  the  provisional 
committee,  their  provisional  character  hav- 
ing ceased ;  in  which  case  the  provisional 
committee  would  not  be  liable :  or  does  it 
mean  that  the  provisional  committee-men 
have  appointed  the  acting  committee,  or 
the  majority  of  it,  on  their  behalf,  and  as 
their  agents ;  in  which  case  they  would  be 
liable  for  the  contracts  of  the  acting  commit- 
tee, or  the  majority,  made  as  such  agents  ?" 
Now,  in  the  present  case,  I  think  that 
the  committee  of  management  was  a  body 
of  persons  acting  for  themselves,  inde- 
pendently of  the  provisional  committee, 
and  not  acting  as  agents  for  and  on  behalf 
of  the  provisional  committee.  At  the  outset 
of  the  project  the  provisional  committee,  as 
usual  in  these  cases,  was  formed,  consisting 
of  persons  who  were  desirous  of  promoting 
the  scheme,  and  who  agreed  to  act  for  that 
purpose  provisionally,  that  is  to  say,  until 
some  other  arrangement  should  be  made. 
When  matters  were  more  advanced,  a 
sufficient  number  of  persons  were  found 
willing  to  undertake  to  do  what  was  ne- 
cessary to  form  the  projected  company,  and 
to  make  an  application  to  parliament  for 
an  act ;  and  these  persons,  at  a  meeting  of 
the  provisional  committee,  held  on  the  Ytii 
of  October  1845,  were  fmmed  into  the 
committee  of  management.  When  the 
undertaking  had  advanced  thus  far,  the  pro- 
visional arrangements  and  the  duties  of 
the  provisional  committee  appear  to  ttie  to 
have  ceased.  The  committee  of  manage- 
ment was  the  conunittee  of  management 
of  the  independent  comjuiny,  and  not  of 
the  affair  ^^  ^^  provisional  committee, 
aiid  the  coutracts  they  entered  into  were  on 
^haU  n^^^  company  they  had  undertaken 
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to  fonn,  and  not  on  behalf  of  the  provisional 
committee.  For  instance,  the  engineers 
employed  to  make  and  deposit  the  plans* 
sunreysy  and  sections  were  engaged  in  the 
name  of  the  company,  and  the  account 
opened  with  the  Exeter  bank  was  in  the 
Bsme  of  the  company.  I  consider  that 
the  committee  of  management  charged 
themselves  with  these  duties  on  their  own 
responsibility,  and  were  in  no  sense  the 
agents  of  the  provisional  committee ;  and* 
looking  at  the  decisions  on  this  subject,  I 
see  no  ground  on  which  the  committee  of 
management  would  be  entitled  at  law  or 
in  equity  to  call  on  the  provisional  com- 
mittee to  contribute  towards  the  expenses 
incurred.  By  the  end  of  December  1845 
the  committee  of  management  found  it 
impracticable  to  establish  the  intended 
company,  and  the  project  was  abandoned. 
Monies,  however,  had  been  expended,  and 
debts  incurred  by  the  committee,  and  they 
made  a  report,  in  which,  after  giving  the 
account  of  what  they  had  done,  and  of  the 
position  of  the  undertaking,  they  stated 
that  they  had  been  advised  by  counsel  that 
the  provisional  committee  were  collectively 
and  individually  responsible  for  the  debts 
of  the  company,  and  a  meeting  of  provi- 
nonal  committee-men  was  called  for  the  3 1  st 
of  December,  to  receive  this  report,  and  to 
take  into  consideration  the  liabilities,  and 
decide  on  the  best  means  of  settling  the 
daims  on  the  company.  The  provisional 
committee  have  taken  no  part  whatever 
in  the  proceedings  of  the  committee  of 
management ;  they  appear  to  have  ceased 
to  act  from  the  7th  of  October,  and,  as  I 
conceive,  they  were  in  no  way  liable  in 
respect  of  the  debts  incurred.  Capt.  Tan- 
ner attended  the  meeting  of  the  3 1st  of 
December,  as  a  member  of  the  provisional 
committee,  but,  if  I  am  right  in  the  opinion 
I  have  expressed  as  to  his  position,  he  was 
at  that  time  under  no  liability,  either  to 
the  creditors  or  by  way  of  contribution  to 
the  committee  of  management.  I  consider 
he  attended  the  meeting  under  the  same 
circumstances  as  Besley  did;  and  if  this 
be  so,  the  Lord  Chancellor's  judgment  in 
Besley^t  case  establishes  that  he  did  not 
become  liable  as  a  contributory  by  con- 
curring in  the  resolutions  that  passed  at 
the  meeting.  Subsequently  to  thb  time, 
Capt.  Tanner  took  an  active  part  in  wind- 


ing up  the  affairs  of  the  company;  he 
attended  several  meetings  of  the  provisional 
committee  for  the  purpose  of  adjusting 
claims  on  the  company,  and  obtaining  con- 
tributions from  other  persons  supposed  to 
be  liable,  and  he  acted  on  a  finance  com- 
mittee appointed  to  investigate  the  ac- 
counts of  the  projected  company,  and  to 
prepare  a  balance-sheet.  But,  if  he  was  not 
originally  liable  as  a  contributory,  I  do  not 
think  that  his  subsequent  conduct  could 
make  him  liable.  The  Lord  Chancellor's 
observations  in  Besley^ $  case  appear  to  be 
conclusive  on  this  part  of  the  case.  His 
Lordship  says,  at  page  309  ofSMac^O, 
''  Such  is  the  state  of  facts  before  the  con- 
cern was  abandoned ;  and  if  up  to  that  time 
no  liabUity  to  the  creditors  attached  to 
Mr.  Besley,  nor  any  liability  to  contribute 
to  indemnify  the  committee,  his  liability, 
if  any,  must  result  from  his  conduct  sub- 
sequent to  the  abandonment  of  the  concern ; 
and  here  I  must  repeat  that,  if  the  evidence 
did  not  disclose  what  the  conduct  of  Mr. 
Besley  had  been  before  the  debts  were 
contracted,  his  subsequent  conduct  might 
lead  to  an  inference,  in  the  absence  of  evi- 
dence to  the  contrary,  that  he  had  so  con- 
ducted himself  as  to  be  liable ;  but,  with 
the  knowledge  the  Court  has,  that  no  such 
conduct  had  been  pursued,  the  subsequent 
facts  can  create  a  liability  only  from  their 
legal  effect.  If  Mr.  Besley  was  liable 
neither  to  the  creditors  nor  to  the  commit- 
tee before  the  concern  was  abandoned, 
upon  what  consideration  was  he  bound 
either  to  pay  the  debts  or  to  contribute 
to  indemnify  the  committee,  or  how  will, 
partial  payments,  even  if  made  under  a 
supposed  liability  which  did  not  exist, 
create  a  liability  to  make  further  pay- 
ments?" 

For  these  reasons,  I  am  of  opinion  that 
Capt.  Tanner  is  entitled  to  have  his  name 
removed  from  the  list  of  contributories. 


Turner,  V.C.I 

Nov    21         I      ''HIC'^NESSE  V.  ACTON. 

Attaehmen^'^Feme  Covert, 

An  aitachmerU  for  want  of  answer  is  issu-' 
able  against  a  feme  covert  who  has  obtained. 
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an  order  to  atuwer  separately  from  her 
husband. 

This  was  a  motion  for  an  attachment 
against  a  married  woman,  one  of  the  de- 
fendants, who  had  appeared  separately  to 
the  plaintiff's  biU,^  and  had  obtained  an 
order  to  answer  separately  firom  her  hus- 
band, but  who  had  not  put  in  her  answer 
to  the  bill. 

Mr.  Kingldke^  for  the  motion,  said,  that 
such  an  order  as  was  now  sought  had  been 
made  by  the  late  Master  of  the  Rolls  in  the 
case  of  Mrs.  Lydia  Taylor. 

Turner,  V.C.  said  he  did  not  know 
what  other  process  could  be  adopted  ;  and, 
therefore,  made  the  order. 

Order  accordingly. 


Parker,  V.C. 
1851. 

OV.        ,        .       j^     CARTER  C.  tAGGART. 

Lords  Justices, 

1852. 

Jan.  16. 

Baron  and  Fem^^Equityfora  Settlement 
— Assignment  by  the  Husband  of  Wife's 
Interest — Form  of  Settlement, 

Af  the  husband  of  i9,  to  whom  a  share  of 
the  residue  of  a  testator's  estate  had  been  be* 
queathedf  assigned  it  to  C,  for  valuable  con* 
sideration,  A  sum  of  stock  representing  this 
share  was  carried  to  the  account  of  B,  in  a 
suit.  The  proper  terms  of  a  settlement  of  the 
part  allowed  to  B^hy  way  of  equity  of  set* 
tlementf  were  held  to  be  to  B,  for  Ufe,  with 
renuunder  to  her  children  as  she  should 
appoint^  with  remainder  to  the  children  in 
default  of  appointment^  and^  in  default  of 
children^  if  B,  should  survive  A^  to  B.  ab" 
solutely ;  but^  if  A,  should  survive  B^  to  C, 

The  Court  has  the  power  of  directing  thai^ 
in  the  last  events  the  fund  shall  be  at  the 
disposal  of  the  wife  by  will;  and  that  in 
default  of  such  disposition^  it  shall  go  to  the 
next'Of'hin  of  B ;  but  a  special  ease  must 
be  made  for  such  a  settlement^  and  the  cir* 
eumstance  that  B,  had  needy  relatives  was 
held  not  sufficient  to  justify  it. 


A  testator  bequeathed  to  Mrs.  Rigg, 
the  wife  of  Mr.  Rigg,  a  share  of  the 
residue  of  his  personal  estate.  A  sum  of 
stock  was,  in  respect  of  this  share,  carried 
over  in  this  cause  to  her  separate  account. 
Mr.  Rigg  had  assigned  all  his  interest  in 
this  share  to  Mr.  Hackblock  for  valuable 
consideration.  The  usual  reference  was 
made  to  the  Master  to  state  what  part  of 
this  sum  should  be  settled  for  the  benefit 
of  Mrs.  Riggt  and  what  ought  to  be  the 
terms  of  the  settlement. 

The  Master,  by  his  report,  stated  the 
sum  which  he  thought  ought  to  be  settled, 
and  also  that  this  sum  ought  to  be  trans- 
ferred to  trustees  upon  trust  for  Mrs.  Rigg 
for  her  life,  with  remainder  upon  the  trusts 
therein  mentioned '  for  the  benefit  of  her 
children,  and,  in  defiiult  of  children  who 
should  attain  a  vested  interest,  upon  the 
trusts  following  (that  is  to  say),  **  If 
the  said  A.  M.  Rigg  should  survive 
her  husband,  upon  trust  for  the  said 
A.  M.  Rigg,  her  executors,  administrators, 
and  assigns ;  but,  if  the  said  A.  M.  Rigg 
should  happen  to  die  in  the  lifetime  of  her 
husband,  then  upon  such  trusts  as  she, 
notwithstanding  coverture,  should  by  deed 
or  will  direct  or  appoint ;  and,  in  default 
of  such  direction  and  appointment,  upon 
trust  for  such  person  or  persons  as,  under 
or  by  virtue  of  the  statutes  for  the  distri- 
bution of  the  effects  of  intestates,  would  at 
the  time  of  her  decease,  have  been  entitled 
to  her  personal  estate  as  her  next-of-kin, 
in  case  she  had  died  intestate  and  ¥dthout 
having  been  married.** 

Mrs.  Rigg  presented  a  petition  for  the 
confirmation  of  the  Master's  report,  and 
Mr.  Hackblock  also  presented  a  petition,  by 
which  he  objected  to  the  Master's  report 
as  to  the  settlement  of  this  fund  in  default 
of  children,  and  insisted,  that,  in  that  event, 
a  transfer  of  the  settled  funds  ought  to  be 
directed  to  be  made  to  him^ 

These  petitions  now  came  on  to  be 
heard. 

Afr.  Wigram  and  Mr,  Toller^  for  Mrs. 

Aff.    ^tPanston  and  Mr,  Eddis,  for  Mr. 

^      ^1  V.  ifmyatt,  I  Madd.  376  n,  and 
"'MilPis.ymam,  Ibid.  450. 
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Parker,  V.C.  (after  seating  the  case). — 
The  question  in  this  case  is  as  to  the  des- 
tination of  the  fand  if  Mrs.  Rigg  should 
die  without  issue  in  the  lifetime  of  her  hus- 
baQd«  The  Master  has  proposed  that,  in 
sach  event,  the  fund  should  be  held  upon 
sach  trusts  as  she  should  by  deed  or  will 
appoint,  and,  in  default  of  appointment, 
for  her  next-of-kin.  To  this,  a  purchaser 
for  value  from  her  husband  excepted,  and 
proposed,  either  that  the  settlement  should 
contain  no  provision  in  that  event,  or  that  it 
should  be  declared  that  the  trustees  should 
hold  the  stock  in  trust  for  him«  I  believe 
that  the  custom  of  the  Court  has  been  to 
settle  tlie  fund  of  a  married  woman  in  the 
form  which  the  Master  has  proposed  in  the 
present  case.  On  principle  this  is  correct. 
The  right  to  a  settlement  does  not  arise 
merely  from  the  obligation  of  the  husband 
to  support  his  wife  and  children ;  it  rests 
also  on  this  —  that  the  husband's  legal 
right  is  inconsistent  with  the  wife's  equit- 
able right.  There  is,  then,  no  reason  for 
confining  the  wife's  interest  under  the 
settlement  to  a  life  interest.  The  Master, 
it  appears,  has  proposed  to  give  the  wife 
a  power  of  appointment  by  deed  or  will. 
I  think  that  this  power  should  be  confined 
to  a  testamentary  appointment. 

The  ease  came  before  the  Lords  Justices, 
by  way  of  appeal. 

It  appeared  that  a  brother  and  sister  of 
Mrs.  Rigg  were  in  needy  circumstances. 

Mr.  Wigram  and  Mr,  Toiler j  for  Mrs. 
Rigg. 

Mr,  SwansUm  and  Mr,  Eddis,  for  Mr. 
Hackblock. 

The  Lords  Justices  said  that  they  were 
of  opinion  that  the  provision  in  the  settle- 
ment giving  the  capital  to  the  lady,  in  the 
event  of  there  being  no  issue  and  her 
surviving  her  husband,  was  right.  They 
thought,  however,  that,  in  the  event  of  the 
husband  surviving,  there  was  not  and  ought 
not  to  be  any  established  rule  that  the  pro- 
perty should,  as  a  matter  of  course,  be  sub- 
ject to  the  disposition  of  the  wife  by  her 
will,  and  that  in  default  of  appointment  it 
should  go  to  her  next-of-kin.  Circumstances 
might  exist  in  a  particular  case  which  would 
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render  one  or  both  of  such  provisions  proper, 
and  they  would  not  suggest  that  it  was  not 
in  the  power  of  the  Court  so  to  frame  a 
settlement,  but  they  thought  that  a  special 
ease  must  be  made  out  for  it.  They  thought 
that,  in  the  circumstances  of  this  case,  there 
ought  not  to  be  in  the  event  of  the  lady 
dying  leaving  her  husband  surviving,  any 
power  enabling  her  to  appoint  to  persons 
not  being  her  children.  No  case  was  made 
out  for  those  who  were  strangers  or  colla- 
terals. This  lady  had  a  brother  and  sister 
in  needy  circumstances,  but  that  was  not 
suflicient  to  warrant  the  terms  of  the  settle- 
ment. The  settlement  must  be  varied  by 
a  direction  that,  in  the  events  of  the  wife 
dying  in  the  lifetime  of  her  husband  and 
failure  of  issue,  the  settled  fund  should  be 
held  in  trust  for  the  purchaser  from  the 
husband. 


KiNDERSLET 

Nov 


ISLET,   V»\-».  f       r^  ^^  «*«»»«■.«..«« 

^n  \a        r    *n  re  ham  s trust* 

.  12,  14.       3 

Lapsed  Legacy — Relations  —  Period  of 
Division —  Costs, 

A  testator  hy  his  will  recited  that  on  his 
marriage  he  had  entered  into  a  bond  to 
leave  his  wife  the  sum  of  800/.  on  his  deaths 
and  that  he  intended  shortly  to  distribute  a 
sum  q/*  6,0001.  in  his  lifetime  amongst  her 
relations,  in  lieu  of  any  claims  under  the 
bond.  The  testator  then  directed  that,  in 
case  of  his  death  before  carrying  his  inten^ 
tion  into  effect,  the  said  sum  of  6,000/. 
should  be  divided  between  and  amongst  the 
said  relations  of  his  wife  in  such  manner, 
shares,  and  proportions  as  would  have  been 
the  case  if  his  wife  had  died  possessed  of  the 
said  sum  a  spinster  and  intestate.  The  tcs^ 
tator*s  wife  had  died  before  the  date  of  his 
will,  and  had  left  sixteen  next-of-kin.  Jive 
of  whom  died  before  the  testator : — Held, 
that  the  eleven  surviving  next-of-kin  took 
each  one-sixteenth  of  the  6,000/.,  and  that 
the  shares  which  the  other  Jive  would  have 
taken  had  they  lived  lapsed,  and  went  to  the 
testator* s  residuary  legatees. 

Held  also,  that  the  lapsed  shares,  being 
the  only  residuary  property  over  which  the 
Court  had  power,  should  bear  the  costs  of  the 
petition  for  determining  the  question  raised 
upon  the  construction  of  the  will, 
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It  appeared  upon  this  petition  that  John 
Ham,  previously  to  his  marriage  with 
Eleanor  Biles,  executed  a  bond  to  J.  R. 
Wame,  on  the  17th  of  September  1799,  in 
the  penalty  of  1,600/.,  the  condition  of 
which  bond  was,  Uiat  if  the  heirs,  execu- 
tors, and  administrators  of  J.  Ham  should 
pay  the  sum  of  8001.  to  J.  R.  Wame,  his 
heirs,  executors,  administrators  or  assigns, 
within  six  calendar  months  after  the 
decease  of  the  said  J.  Ham,  upon  the 
trusts  after  declared,  then  the  said  bond 
should  be  void.  The  trusts  were  for  the 
said  Eleanor  Biles,  if  she  should  be  then 
living,  and  for  her  to  receive  the  interest 
for  her  life  ;  and  in  case  of  her  death,  then 
in  trust  to  pay  the  said  800/.,  and  the 
growing  interest  thereof,  to  and  amongst 
such  child  or  children  of  Eleanor  Biles  by 
the  said  J.  Ham,  in  such  manner  and  pro- 
portion as  the  survivor  of  them  should  by 
his  or  her  will  give,  direct  or  appoint ; 
and  in  default  of  such  gift,  direction  or 
appointment,  to  and  amongst  such  child  or 
children  equally  ;  and  in  case  of  no  such 
child,  then  in  trust  to  pay  the  800/.,  and 
the  growing  interest  thereof,  unto  such 
person  or  persons  as  Eleanor  Biles  should 
by  her  will  give,  direct  or  appoint,  and  in 
default  of  such  gift,  direction,  or  appoint- 
ment to  her  executors  or  administrators. 

The  marriage  took  place,  and  Eleanor 
Biles,  afterwards  Eleanor  Ham,  died  intes- 
tate and  without  issue,  in  July  1844,  and 
without  having  made  any  appointment  of 
the  800/.  J.  Ham  then  took  out  letters 
of  administration  to  his  wife,  and  on  the 
13th  of  September  1844  the  said  J.  Ham 
made  his  will,  with  a  codicil  annexed.  The 
codicil  was  in  the  following  words :  — - 
"Memorandum. — ^Whereas,  on  my  mar- 
riage ¥dth  my  late  wife,  Eleanor  Biles,  I 
entered  into  a  bond  to  leave  her  the  sum 
of  800/.  on  my  death,  as  in  the  said  bond  is 
mentioned,  and  I  intend  shortly  to  sell  out 
6,000/.  stock,  part  of  the  sum  of  20,000/. 
stock  now  standing  in  my  name  in  the 
3^  per  cent,  annuities,  and  to  distribute  the 
same  in  my  lifetime  amongst  her  relations, 
in  lieu  of  any  claims  for  the  said  sum  of  800/. 
under  the  said  bond.  Now,  I  do  hereby 
will  and  direct  that,  in  case  of  my  death 
-before  carrying  such  my  intention  into 
effect,  the  said  sum  of  6,000/.  stock  shall 


not  be  considered  as  part  of  my  residuary 
estate,  but  shall  be  divided  between  and 
amongst  the  said  relations  of  my  said  late 
wife,  in  such  manner  shares,  and  propor- 
tions as  would  have  been  the  case  in  case 
my  said  late  wife  had  died  possessed  of 
the  said  sum  of  6,000/.  stock,  a  spinster 
and  intestate." 

The  testator,  J.  Ham,  died  in  February 
1849,  without  having  carried  the  above  in- 
tention into  effect,  but  his  executors  sold 
out  of  the  funds  the  sum  of  6,000/.,  which 
they  paid  into  court  under  the  Trustees 
ReHef  Act.  A  petition  was  then  presented 
praying  that  the  next-of-kin  of  Eleanor 
Ham  might  be  declared  entitled  to  the  said 
sum  of  6,000/.  A  reference  was  thereupon 
directed  to  the  Master  to  ascertain  who 
were  the  next-of-kin  of  Eleanor  Ham. 
The  Master  reported  that  there  were  six- 
teen nephews  and  nieces,  who  were  the 
only  next-of-kin  of  Eleanor  Ham  living 
at  her  death,  and  that  there  were  eleven  of 
these  persons  living  at  the  death  of  the  tes- 
tator J.  Ham. 

A  petition  was  now  presented,  praying 
that  the  eleven  next-of-kin  of  Eleanor 
Ham  who  were  living  at  the  death  of  the 
testator  might  be  declared  to  be  the  parties 
entitled  to  the  fund  in  court,  and  that  the 
money  might  be  equally  divided  between 
them.  The  petition  was  opposed  by  the 
representatives  of  the  five  other  persons 
who  were  amongst  the  next-of-kin  living 
at  the  death  of  Eleanor  Ham  and  claimed 
each  a  share  in  the  6,000/.  The  peti- 
tion was  also  opposed  by  the  residuary 
legatees  of  the  testator,  on  the  ground  that 
the  gift  was  altogether  void  for  uncertainty, 
and  as  having  been  made  by  the  testator 
upon  a  mistaken  belief  of  some  liability 
under  the  bond  which  did  not  exist. 

Mr,  Walker^  Mr,  Malins,  Mr.  Sandys^ 
Mr,  Orove,  and  Mr.  fFb/ston^o/me  appeared 
for  the  different  next-of-kin  who  were 
living  at  the  decease  of  the  testator,  and 
cited — 

Martin  y.  Wilson,  3  Bro.  C.C.  324. 
Finer  v.  Francis,  2  Cox,  190. 
ShutHewortk  v.    Greaves,   4    Myl.    St 
Cr.  35 ;  s.  c.  8  Law  J.  Rep.  (k.s.) 
Cbanc.  7. 
/j^5fceU  y.  Holmes,  3  Hare,  438. 


YoL.  XXL] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


919 


Zm  y.  Patn,  4  Hare,  201 ;  s.  c.  14  Law 

J.  Rep.  (n.8.)  Chanc.  346. 
Doe  Y.  Sheffield,  13  East,  526. 

Mr*  Bethell  and  Mr.  Oiffard  appeared 
for  the  representatives  of  the  next-of-kin 
of  Mrs.  Ham  who  had  died  after  her  death 
and  hefbre  the  death  of  the  testator  J. 
Ham,  and  contended  that  they  were  enti- 
ded  to  share  in  the  fund  equally  with  the 
other  next-of-kin. 

Mr.  Kemfon  Parker  and  Mr.  Milne 
appeared  for  the  residuary  legatees  under 
the  will  of  the  testator,  and — 

Mr.  AUwood  for  the  executors  of  the 
testator. 

KiNDKRSLET,  y.C. — ^Thc  first  question 
IB,  whether  the  gift  is  to  fail  altogether  as 
having  been  made  on  a  mistaken  supposi- 
tion of  liability  to  debt;  whether  there 
was  such  a  mistake  as  to  make  the  gift  void 
on  that  ground.  The  testator,  in  the 
eodidl  in  question,  refers  to  what  he  calls 
die  claim  for  800/.  on  bond ;  and  no  doubt 
that  language  might  be  considered  to  shew 
that  he  thought  he  was  liable  to  some  legal 
claim  on  the  part  of  his  wife's  relations. 
But  it  is  clear  to  me,  also,  that  it  may  refer  to 
claims  on  the  part  of  the  relations  of  a  very 
different  nature  firom  claims  constituting 
a  legal  liability.  My  own  impression  is, 
that  he  did  consider  that  as  by  the  terms 
of  the  bond  800/.  was  limited,  so  that  in  the 
event  of  there  being  no  issue,  which  hap- 
pened, it  was  to  go  to  his  wife  absolutely, 
that  if  she  had  happened  to  survive  him, 
and  had  then  died  intestate,  her  relations 
would  have  been  entitled  to  the  8001.; 
and  even  if  she  survived  him  and  had  made 
a  wiU,  her  relations  would  probably  have 
derived  some  benefit  from  the  testamentary 
disposition.  When,  therefore,  he  speaks 
of  that  claim,  he  may  have  considered  that 
they  had  some  sort  of  moral  claim  to  his 
consideration,  as  they  might  be  disap- 
pointed  in  finding  that  by  the  death  of 
the  wife,  having  made  no  appointment,  he 
had,  as  administrator,  become  entitled  to 
this  absolutely.  I  think  if  he  had  intended 
only  to  satisfy  what  he  considered  a  legal 
liability  he  would  not  have  given  6,000/. 
stock,  die  bond  being  for  no  more  than  800/. 
That  he  did  consider  that  his  wife  was 
entitled  to  this  is  clear  from  the  language 


he  uses  in  the  codicil.  In  my  opinion 
there  is  no  ground  for  contending  that,  by 
reason  of  a  mistaken  supposition  of  his 
being  under  legal  liability,  the  bequest  is 
void. 

The  next  question  is,  whether  it  is 
not  void  on  the  ground  of  uncertainty  of 
description  of  the  persons  to  take.  In  the 
first  part  of  the  codicil,  where  he  refers  to 
what  his  intentions  are, — ^he  says-—"  I 
intend  shortly  to  sell  out  6,000/.  stock, 
part  of  the  20,000/.,"  and  to  distribute  the 
same  in  his  lifetime  amongst  her  relations, 
in  lieu  of  any  claims.  No  doubt,  if  he  had 
done  that  in  his  lifetime,  he  might  have* 
given  to  any  relations,  and  he  might  have 
excluded  any  he  pleased ;  and  there  is  no 
description  of  the  class  of  persons,  whom 
he  intended  when  he  speaks  of  "  her  rela- 
tions,*' but  what  he  is  there  speaking  of  is 
what  he  intended  to  do  by  some  act  in  his 
life ;  he  then  directs  what  is  to  be  done  in 
case  he  does  not  do  this  in  his  lifetime. 
He  directs  the  money  to  be  divided  be- 
tween *'  the  said  relations  of  my  said  late 
wife."  Now,  a  gift  to  relations  is  not  void 
for  uncertainty,  but  has  generally  been 
held  to  mean  next-of-kin.  There  may  be 
something  else  in  the  will  which  may  make 
it  void  for  uncertainty,  but  it  is  not  void 
of  itself. 

Being,  then,  of  opinion  that  it  is 
neither  void  on  the  ground  of  mistaken 
supposition  of  debt,  nor  on  the  ground  of 
uncertainty,  the  next  ground  is,  that  the 
share,  at  all  events,  of  those  who  died  be- 
tween the  death  of  the  wife  and  the  death 
of  the  testator  have  lapsed  to  the  residuary 
legatees.  That  question  I  will  consider 
presently.  There  were  sixteen  persons 
next-of-kin  of  the  wife  at  the  time  of  her 
death  in  July  1844,  and  at  the  death  of 
the  testator  eleven  only  were  living,  five 
having  died.  Now,  the  first  point  I  shall 
consider  is,  what  the  testator  meant  by  the. 
words,  **  in  such  manner,  shares,  and  pro- 
portions as  would  have  been  the  case  in 
case  my  said  late  wife  had  died  possessed 
of  the  said  sum  of  6,000/.,  a  spinster  and 
intestate."  I  am  urged  to  construe  these 
words  as  if  the  testator  had  supposed  his 
wife  would  live  just  to  the  period  at  which 
the  testator  himself  died,  and  she  had  then* 
died  a  spinster  and  intestate.  I  cannot* 
accede  to  that  view;  the  testator  in  his: 
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^dicil  refers  to  the  fact  that  she^^as  dead/ 
calling  her  his  late  wife.  Knowing  that 
^e  had  died  in  the  preceding  month  of 
luly,  he,  inditing  the  will  in  Sepcemher, 
refers  to  the  fact,  and  says,  "  in  case  my 
said  late  wife  had  died."  It  appears  to  me 
that  he  clearly  meant  not  to  suppose  the 
case  of  her  not  being  then  dead,  but  to  put 
it  on  the  same  footing  as  if,  at  the  time  of 
her  death,  she  had  been  possessed  of  this 
sum,  and  had  died  a  spinster  and  intes- 
tate. I  think  he  refers  to  no  other 
period  than  that  at  which  she  did  die, 
t,  e,  July  1844.  The  next  point  is  this : 
it  is  said,  '*  Supposing  that  to  be  so,  still, 
according  to  the  decided  cases,  if  a  gift  is 
to  a  class  of  persons,  and  some  of  that  class 
of  persons  die  in  the  interval  between  the 
date  of  the  will  and  the  death  of  the  testa- 
tor, those  members  of  the  class  who  sur- 
vive shall  take  tlie  whole."  The  rule, 
however,  is  really  this ;  where  the  testator 
gives  a  legacy  or  residue  to  persons  whom 
he  designates  in  such  a  way  as  to  represent 
them  as  a  class,  for  instance,  to  the  children 
of  A,  there  the  period  of  distribution  of  the 
gift  is  the  death  of  the  testator,  and  the 
persons  who  constitute  the  class  at  that 
period  shall  be  considered  the  persons  in- 
tended, unless  a  contrary  intention  appears 
from  any  other  clause.  Therefore,  it  ap- 
pears to  me,  that  you  must  look  at  the 
whole  scope  of  the  will  for  the  purpose  of 
seeing  whether  the  testator  has  indicated 
any  intention  to  refer  to  persons  constitut- 
ing a  class  at  the  period  of  distribution. 
Now,  if  this  had  been  a  special  giil  to  the 
wife's  relations,  the  case  stated  would  have 
justified  the  construction  of  a  gift  to  the 
relations  of  the  wife  living  at  the  death  of 
the  testator;  but  we  have  here  something 
which  points  out  very  sufficiently  what  the 
testator  intended  as  to  the  persons  consti- 
tuting the  class  of  his  wife's  relations :  for  he 
says,  "  the  6,000^.  shall  be  divided  between 
and  amongst  the  said  relations  of  my  said 
wife,  in  such  manner,  shares,  and  pro- 
portions as  if  she  had  died  possessed  of 
the  said  sum,  a  spinster  and  intestate." 
Now,  what  does  he  mean  ?  He  means,  it 
is  to  go  to  those  persons  who  as  being 
leladona,  t.  e*  next-of-kin,  would  at  her 
death  have  been  entitled  to  her  personal 
estate  by  Jaw,  in  case  she  had  died  a  spin- 
ster and  intestate ;  and  he  has  shewn  what 


he  meant  by  the  term  "  relations,"  t.  e.'  the 
persons  who  are  to  take  under  the  Statute 
of  Distributions.  It  appears  that  the  wife 
at  the  time  of  her  death  left  sixteen  rela- 
tions, nephews  and  nieces,  who  exactly 
answer  the  description  of  relations^  who 
would  have  divided  this  amongst  them  in 
Cjase  the  wife  had  so  died.  Now,  if  those 
who  survived  are  to  take  the  whole  fund 
among  them,  they  do  not  take  either  in 
the  manner,  shares,  or  proportions  in. 
which  the  testator  says  they  are  to  take ; 
and  I  should  set  aside  the  words  of  his 
direction  if  I  were  to  say  that  he  had  de- 
clared they  were  to  take.  I  am  of  opinion, 
therefore,  that  the  persons  to  whpm  the- 
testator  has  given  the  6,000/.  under  this 
description  are  the  sixteen  persons  who 
were  next-of-kin  of  the  wife  living  at  her 
death.  Now,  the  fund  is  given  to  them  in 
the  same  manner,  shares,  and  proportions 
as  would  have  been  the  case  in  case  she 
had  died  a  spinster  and  intestate.  Then, 
what  would  have  been  the  manner?  It 
would  have  been  as  tenants  in  common. 
It  is,  therefore,  a  gift  to  these  persons  as 
tenants  in  common ;  and  the  plain  ordinary 
effect  of  a  gift  in  common  to  persons,  some 
of  whom  pre-decease  the  testator,  is  a  lapse 
of  those  shares.  But  it  has  been  contended 
that  the  legal  personal  representatives  of 
those  who  died  in  the  lifetime  of  the  testator 
are  to  take,  i.  e.  that  you  are  to  read  the 
codicil  thus :  it  is  to  go  now  to  the  same 
persons  as  if  he  had  died  possessed  of  this 
specific  sum,  and  intestate  in  1844,  and  as 
if  they  had  not  died  or  parted  with  it;  f.  e. 
I  am  to  try  and  find  out,  as  to  each  of  those 
persons  who  had  taken  a  share  of  the  6,000/., 
what  had  become  of  his  share  of  the  6,000/. 
It  is  clear  that  the  testator  could  have  had 
no  such  meaning  as  that.  It  is  a  gift  to 
those  persons  as  tenants  in  common  ;  and 
if  any  have  died  in  the  lifetime  of  the  tes- 
tator their  shares  have  lapsed,  and  go  to 
the  residuary  legatees.  I  am,  therefore,  of 
opinion  that  the  6,000/.  is  divisible  into 
sixteen  shares,  and  the  surviving  next-of- 
kin  will  take  each  one  share.  As  to  the 
flv^e  shares  undisposed  of,  they  will  go  to 
^0  reaidO^^  legatees. 

A  dU>ti>8^^^^  ^^^  arose  as  to  the  costs 
of  tl^ft  i\UOT^»  Yrhether  they  were  to  be 
botiv^  ^  '^^  ^^^^  ^  court,  or  whether 
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tbey  were  to  be  paid  out  of  the  testator's 
reddiiary  estate. 

The  following  cases  were  cited  as  to  the 
costs — 

/»  re  Boss's  Trust,  20  Law  J.  Rep. 

(n.s.)  Chanc.  293. 
/»  re  Bartholomew's   Trust,   16   Sim. 

585;    s.  c.  19  Law  J.  Rep.  (n.s.) 

Chanc.  237. 
In  re  Croyden's  Trusty  19  Law  J.  Rep. 

(n.s.)  Chanc.  172. 
In  re  Sharpens  Trust,  15  Sim.  470. 

KiNDERSLET,  V.C. — My  Opinion  upon 
the  point  is  clear,  that  I  have  no  jurisdic- 
tion over  anything  else  than  the  fund  paid 
into  court ;  and  if  the  whole  fund  were  a 
particular  l^^cy,  I  should  be  obliged  to 
duect  the  costs  of  all  parties  to  be  paid  out 
of  the  legacy,  and  the  legacy  would  lose 
that  benefit.  I  can  have  no  jurisdiction  to 
order  payment  out  of  the  residue,  which  is 
not  before  me.  The  trustees  might  say 
they  did  not  admit  a  residue ;  and  I  could 
not  try  the  question  whether  tbey  had  any 
or  not.  But  it  is  clear  that  I  have  juris- 
diction over  this  fund,  and  I  find  that 
part  of  it  is  residue ;  therefore  I  think  the 
costs  of  the  discussion  as  to  the  construc- 
tion of  the  will  should  be  paid  for  by  the 
residue,  as  far  as  I  have  to  deal  with  that 
fund.  Now,  having  determined  that  five- 
sixteenths  are  residue,  and  having  complete 
jorisdiction  over  the  whole  fund,  it  appears 
to  me  that  I  shall  be  acting  in  conformity 
vith  the  rule  laid  down  by  the  cases,  and 
in  exact  accordance  with  the  general  prin- 
ciples of  the  Court,  in  directing  the  costs 
of  all  parties  to  be  paid  out  of  the  five- 
sixteenths.  I  admit  that  it  is  a  hardship 
upon  the  residuary  legatees,  but  so  it  would 
have  been  if  there  had  been  a  suit  to  ad- 
minister the  whole  estate. 


Lords  JusTicss.^     „ 

-g--  f    £x  parte  mount  in  re 

Nor.  19,'  22.  >  •'"''™^- 

Lunacy — Security  given  by  the  Committee 
of  the  Estate. 

The  heir'at'law  oj  a  lunatic,  who  with 
MM  o^er  person  was  the  next^f-kin  of 


the  lunatic,  was  appointed  committee  of  his 
person.  Another  party  being  proposed, 
was  approved  of  by  the  Master  in  Lunacy 
as  committee  of  the  estate.  The  cofnmiitee 
of  the  person  proposed  himself  as  one  surety 
for  the  committee  of  the  estate.  The  Attorney 
General  was  willing  to  accept  this  security, 
but  declined  to  do  so  without  the  sanction  of 
the  Court.  An  order  was  made  that,  upon 
the  allowance  to  the  lunatic  being  paid  direct 
to  the  committee  of  the  person,  instead  of 
passing  intermediately  through  the  hands  of 
the  committee  of  the  estate,  the  committee 
cf  the  person  be  accepted  as  one  of  the 
sureties  for  the  committee  of  the  estate,  the 
general  rule,  however,  to  remain  unaltered. 

Mr.  Malins  and  Mr.  Speed  appeared  in 
support  of  a  petition  of  the  heir-at-law, 
and  one  of  the  two  next-of-kin  of  the 
lunatic,  and  who  had  been  appointed  com- 
mittee of  his  person,  praying  that  he  might 
be  accepted  as  one  of  the  sureties  for  a 
gentleman  who  had  been  approved  of  by 
the  Master  in  Lunacy  as  committee  of  the 
estate.  The  petitioner  had  proposed  him- 
self as  such  surety,  and  the  Attorney 
General  had  signified  his  willingness  to 
accept  him ;  but  it  was  stated  by  the 
ofiicers  in  Lunacy  that  a  general  rule 
prevailed  that  such  a  course  could  not 
be  adopted.  This  rule  appeared  to  be 
sanctioned  by  a  passage  in  Mr.  Elmer's 
Practice  of  Lunacy,  25,  but  no  autliorities 
were  cited  in  support  of  the  position. 
The  Attorney  General  had  intimated  his 
opinion  as  to  the  safety  of  the  appointment, 
and  his  willingness  to  sanction  it,  if  the 
allowance  of  the  lunatic  were  paid  to  the 
committee  of  the  person  for  the  support  of 
the  lunatic ;  but  the  Attorney  General  had 
also  intimated  that  the  point  had  better 
be  mentioned  to  the  Court.  The  passage 
in  Mr.  Elmer's  treatise  is  as  follows  :— 
''The  committee  of  the  person  does  not 
give  security,  and  will  not  be  accepted  as 
security  for  the  committee  of  the  estate." 
The  sufficiency  of  the  committee  of  the 
person,  the  petitioner,  Mr.  William  Foote 
Mount,  was  unquestionable,  and  that  he 
was  most  likely  to  see  to  the  due  perform- 
ance of  any  trust  regarding  him  or  his 
property  was  plain  firom  the  facts  which 
appeared  on  the  report  of  the  Master  in 
Lunacy  that,  from  the  death  of  the  lunatic's 
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father,  in  1828,  until  1843,  Mr.  Mount 
acted  as  such  committee,  and  only  resigned 
from  ill-health  ;  that  he  visited  the  lunatic 
monthly,  and  sometimes  stopped  at  the 
asylum  with  him  two  or  three  days  at  a 
time ;  that  on  his  restoration  to  health,  Mr. 
Mount  was  re-appointed  committee  of  the 
lunatic's  person ;  that  he  had  heen  assidu- 
ous in  his  care  and  attention  towards  the 
lunatic,  and  that  the  income  of  the  lunatic 
had  been  augmented  by  his  exertions  and 
management. 

Mr.  Roche  appeared  also  in  support  of 
the  petition,  on  behalf  of  the  other  next- 
of-kin  of  the  lunatic. 

Lord  Justice  Lord  Cranworth. — If 
there  be  any  general  rule  on  this  subject, 
it  had  better  be  followed.  By  the  autho- 
rity under  which  we  are  now  sitting,  we 
clearly  have  jurisdiction,  sitting  alone  or 
sitting  with  the  Lord  Chancellor,  and  of 
course  the  jurisdiction  of  the  Lord  Chan- 
cellor is  left  untouched.  I  am,  however, 
of  opinion,  that  if  the  object  proposed  by 
this  petition  be  in  effect  to  set  aside  any 
general  rule  which  is  said,  with  or  without 
authority  cited  for  it,  to  prevail,  we  ought 
not  to  take  any  step  without  having  the 
benefit  of  the  Lord  Chancellor's  opinion. 

Lord  Justice  Knight  Bruce. — ^With- 
out intimating  any  opinion  as  to  the  exercise 
of  the  discretion  of  the  Attorney  General, 
we  are  both  of  opinion  that  we  ought  not 
to  interfere  with  that  discretion.  The 
Attorney  General  has  intimated  his  ap- 
proval of  the  petitioner  as  the  surety,  and 
the  case  is  left  with  that  officer.  The 
Court  declines  to  interfere. 

Nov.  22. — Mr,  Malins  again  mentioned 
the  matter,  saying  that  the  Attorney  Grene- 
ral  preferred  that  the  Court  should  say 
whether  the  security  was  to  be  accepted. 

Lord  Justice  Knight  Bruce. — It  is  a 
very  good  general  rule,  that  the  committee 
of  the  person  shall  not  be  surety  for  the 
committee  of  the  estate.  But  under  the 
particular  circumstances  of  this  case,  I  see 
no  objection  to  that  rule  being  relaxed  ; 
and  for  myself,  I  am  disposed  to  relax  it. 
—[Counsel  having,  for  Uie  satisfaction  of 
Lord  Cranworth,  again  stated  the  facts,  his 
Lordship  concurred,  and  the  judgment  was 


continued.]  —  If  the  allowance  be  paid 
direct  to  the  committee  of  the  person,  in- 
stead of  to  the  committee  of  the  estate,  to 
be  applied  by  the  committee  of  the  per- 
son for  the  care  and  support  of  the  lunatic, 
we  are  disposed  to  permit  the  committee 
of  the  person  to  be  accepted  as  one  of  the 
sureties  for  the  committee  of  the  estate. 
We  beg  it,  however,  to  be  most  distinctly 
understood,  that  we  consider  this  a  de- 
parture from  a  general  rule,  and  that  we 
sanction  this  departure  only  in  the  par- 
ticular circumstances  of  this  case. 


KiNDERSLET,  V.C. 

Nov.  13. 


In  re  the  indepen- 
dent    ASSURANCE 

COMPANY,  ex  parte 

TERRELL. 


Company —  Winding-up  AcU-^Soliciior'e 
Bill — Costs  incurred  before  complete  Regis- 
tration, 

Upon  the  Winding-up  of  a  company^ 
which  had  heen  completely  registered^  the 
solicitor  carried  in  before  the  Master  his 
bill  for  the  whole  expenses  incurred^  bM 
those  preliminary  to  the  complete  registration 
of  the  company  and  those  incurred  wbse" 
quently  to  that  period.  The  Master  allowed 
the  whole  bill  as  a  claim  and  not  as  a  debt^ 
with  liberty  to  the  solicitor  to  bring  an  action : 
— Held,  upon  motion  to  discharge  the  Mas- 
ter's  order,  that  the  members  of  a  completely 
registered  company  were  not  liable  for  pre^- 
Uminary  expenses,  unless  they  had  expressly 
or  impliedly  rendered  themselves  liable ;  thai 
the  biU  in  this  case  was  so  framed  that  it 
was  impossible  to  distinguish  the  preliminary 
from  the  subsequent  expenses,  and  the  Mas* 
ter  had,  therefore,come  to  a  right  conclusion 
in  allowing  the  whole  bill  as  a  claim  only* 

This  was  a  motion  on  behalf  of  Mr.  Ter- 
rell, the  solicitor  to  the  above  company, 
that  the  order  of  the  Master  upon  winding 
up  the  affairs  of  the  company,  whereby 
he  had  allowed  Mr.  Terrell's  bill  as  a  claim 
only,  and  not  as  a  debt,  might  be  dis- 
charged. ^^  appeared  that  the  company 
was  proV^^^^^^^  registered  on  the  13th  of 
Februj.,^  \847 ;  that  a  prospectus  of  the 
con^^  V  ^^ft  wsued,  in  which  Mr.  Terrell's 
ni^w^^^y    0;reA  u  BoUeitor ;  that  a  meeting 
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of  the  directors  was  held  on  the  15th  of 
May  1847,  at  which  Mr.  Terrell  was  ap- 
pointed solicitor  to  the  company,  and  the 
following  resolution  was  agreed  to : — "  That 
no  director  should  he  personally  respon- 
sible for  the  salary  of  any  of  the  officers  of 
the  company,  and  that  no  officer  or  officers 
of  the  company  should  obtain  payment  for 
his  services  until  a  sufficient  sum  should 
be  obtained  by  the  funds  of  the  company 
for  that  purpose ;  nevertheless,  the  first 
fund  which  should  be  formed  by  the  pay- 
ment of  the  deposits  on  shares,  to  be  taken 
by  the  directors  and  others,  should  be 
appropriated  to  the  payment  of  the  ex- 
penses of  the  formation  of  the  company." 
The  deed  of  settlement  was  dated  the  24th 
of  August  1848,  and  on  the  19th  of  Octo- 
ber 1848  the  company  was  completely 
registered.  At  a  subsequent  meeting  of  the 
directors  it  was  resolved,  amongst  other 
things  *'  That  the  sum  of  601.  be  paid  to 
Mr.  Terrell,  on  account  of  stamps  required 
for  the  deed  of  settlement,  prior  to  complete 
registration."  The  appointment  of  Mr. 
Terrell  as  solicitor  was  confirmed  after 
the  complete  registration.  An  order  for 
winding  up  the  company  was  obtained 
in  February  1850,  and  Mr.  Terrell  then 
brought  in  his  bill  before  the  Master 
for  business  done  for  the  company  from 
the  period  at  which  it  was  first  pro- 
jected, including  the  time  previous  to  the 
24th  of  August  1848,  the  date  of  the 
settlement,  and  also  the  subsequent  time. 
The  Master  allowed  the  bill  as  a  claim 
only,  and  not  as  a  debt  against  the  com- 
pany, on  the  ground  that  he  was  unable  to 
distinguish  what  portion  of  the  expenses 
was  incurred  before  the  actual  formation 
of  the  company,  and  what  portion  was 
incurred  subsequently.  The  Master  gave 
Mr.  Terrell  liberty  to  bring  such  action  as 
he  might  be  advised. 

Mr.  Malins  and  Mr.  W.  H.  Terrell^  in 
support  of  the  motion  to  discharge  the 
Master's  order,  contended  that  the  whole 
of  the  bill  ought  to  have  been  allowed  as 
a  debt.  There  could  be  no  doubt  but  that 
under  any  circumstances  the  expenses  after 
the  deed  of  settlement  was  dated  consti- 
tuted a  debt  due  from  the  company.  The 
Master  had  not  even  allowed  this  portion 


of  the  bill  as  a  debt;  but  as  Mr.  Terrell's 
appointment  had  been  confirmed  after  the 
company  was  completely  registered,  the 
whole  bill  became  a  debt  due  firom  the 
company,  and  ought  not  to  have  been 
allowed  as  a  claim  only. 

The  following  cases  were  cited  as  to  the 
individual  liability  of  the  directors  : — 

£x  parte  Cope^  1  Sim.  N.S.  54;  s.  c. 

20  Law  J.  Rep.  (n.s.)  Chanc.  28 ; 

and 
Ex  parte  Pritchard^  before  K.  Bruce, 

V.C.  (not  reported.) 

Mr,  BetheU  and  Mr,  Roxburgh  opposed 
the  motion  on  behalf  of  the  official  manager, 
and  cited  Ex  parte  Lloyd  (1). 

Mr»  Malins  was  heard  in  reply. 

KiNDERSLEY,  Y.C.^-It  appears  to  me 
impossible  to  distinguish  the  items  in  Mr. 
Terrell's  bill,  running  down,  as  it  does, 
from  the  year  1846  to  the  time  at  which 
the  company  was  formed ;  or  to  say  how 
much  of  the  bill  was  incurred  prior  to  the 
24th  of  August  1848,  when  the  deed  of 
settlement  was  executed,  and  how  much 
was  for  subsequent  expenses.  As  a  gene- 
ral principle,  I  may  observe,  that  nothing 
has  been  urged  to  raise  a  doubt  in  my 
mind  why  that  part  of  the  bill  which  was 
incurred  subsequently  to  the  final  forma- 
tion of  the  company  should  not  be  con- 
sidered as  a  debt,  unless  the  resolution  of 
the  15th  of  May  should  have  the  effect  of 
preventing  Mr.  Terrell  firora  having  any 
claim  imtil  there  were  sufficient  funds 
raised.  Now,  that  resolution  does  not 
appear  to  me  to  have  any  effect  in  pre- 
venting Mr.  Terrell  from  being  a  creditor 
for  the  business  done  after  the  formation 
of  the  company.  The  resolution  was  only 
intended  to  save  the  directors  individually 
from  responsibility,  but  it  could  not  be 
intended  that  the  company  were  not  to 
pay  for  the  work  done  by  the  solicitor  for 
the  benefit  of  the  company.  My  opinion, 
therefore,  is,  that  Mr.  Terrell  is  justly  enti- 
tled to  become  a  creditor  to  the  company 
with  respect  to  the  business  done  subse- 
quently to  the  24th  of  August  1848.  A  very 

(1)  1  Sim.  N.8.  248. 


224 


COURTS  OF  CHANCERY 


[Nbw  SsRiifl 


different  principle,  however,  may  be  appli- 
cable to  what  was  done  by  Mr.  Terrell,  not 
as  a  solicitor  to  the  company,  but  as  solicitor 
to  certain  persons  who  were  endeavouring 
to  form  a  company.  The  distinction  is 
clear;  a  person  may  incur  great  expenses 
in  trying  ta  form  a  company,  and  those 
persons  who  subsequently  form  the  com- 
pany may  agree  together  to  pay  for  the  busi- 
ness done ;  but  the  members  individually 
may  never  have  intended  to  render  them- 
selves liable  for  a  large  sum  of  money 
incurred  by  persons  in  their  endeavours  to 
form  the  company.  Unless  there  is  an  ex- 
press stipulation  to  this  effect  in  the  deed 
of  settlement,  the  members  of  the  company, 
when  formed,  cannot  be  liable  for  the  pre- 
liminary expenses.  Now,  it  does  not 
appear  to  me  that  there  is  evidence  to  shew 
that  any  contract  was  entered  into  by  which 
the  shareholders  are  liable  for  the  pre- 
liminary expenses.  There  may  or  may 
not  be  sufficient  to  shew  an  implied  con- 
tract ;  and  if  I  were  now  in  a  situation  to 
distinguish  between  those  expenses  which 
I  think  the  members  are  liable  for,  and 
those  for  which  I  am  not  satisfied  they  are 
liable,  what  I  should  do  would  be  to  have 
that  portion  for  which  they  are  liable 
taxed,  and  leave  the  rest  to  be  decided  by 
action ;  but  not  being  able  to  do  that,  I  think 
the  Master  has  acted  properly  in  allowing 
the  whole  as  a  claim.  I  do  not  see  how 
the  items  are  to  be  distinguished,  or  how 
you  are  to  say  "  so  much  is  debt  and  the 
other  portion  claim."  I  do  not  see  how 
the  expenses  incurred  after  the  24th  of 
August  can  be  separated,  and  I  do  not 
think  that  the  Master  could  have  come  to 
any  other  conclusion  than  to  allow  the  whole 
bill  as  a  claim,  with  liberty  for  Mr.  Terrell 
to  bring  such  action  as  he  might  be  advised, 
to  recover  the  preliminary  expenses.  It 
seems  to  me  that  the  only  object  in  bring- 
ing an  action  would  be  to  try  what  expenses 
were  incurred  prior  to  the  debt.  The  Master 
has,  I  think,  adopted  the  right  course  in 
treating  the  whole  as  a  claim,  and  the 
matter  must,  therefore,  be  left  as  it  is. 
The  costs  of  the  official  manager  will  be 
paid  out  of  the  estate  ;  no  other  costs  can 
be  allowed* 
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re  THE   IMPERIAL   SALT 
AND  ALKALI  COMPANY. 


Company —  Winding-upAcis,  Sections  38. 
and  118. — Rights  of  Contrihutories. 

An  order  was  made  for  the  winding  up 
the  affairs  of  a  joint^stock  company:  the 
property  of  the  company  being  abont  to  be 
sold  by  auction^  a  meeting  was  held  for  the 
purpose  of  fixing  a  reserved  bidding ;  at  the 
meeting^  the  contributories  claimed  a  right  to 
be  present,  but  the  Master  excluded  them. 
From  this  decision  they  appealed,  and  the 
Vice  Chancellor  reversed  the  Master*s  deter-- 
mination  ;  and,  on  an  appeal  from  the  order 
of  the  Vice  Chancellor,  this  Court  held  that 
the  SSth  section  of  the  statute  11  ^  12  Fict. 
c,  45.  did  not  give  the  Master  authority  to 
exclude  the  contributories^ 

In  this  case  an  order  was  made  for  the 
winding  up  the  affairs  of  the  Imperial  Salt 
and  Alkali  Company,  and  it  came  on  upon 
an  appeal  from  an  order  of  Vice  Chan- 
cellor Parker,  by  which  he  had  reversed  an 
order  of  Master  Tinney,  the  Master  charged 
with  the  winding  up.  By  such  order,  Mr. 
Tinney  had  directed  the  official  manager 
of  the  company  to  attend  him  privately  for 
the  purpose  of  fixing  a  reserved  bidding 
upon  the  intended  sale  by  auction  of  the 
works  of  the  company,  and  had  ordered 
that  the  contributories  should  be  excluded 
from  attending  before  him  upon  that  occa- 
sion. No  notice  of  the  order  requiring 
the  attendance  of  the  official  manager  had 
been  given  to  the  contributories.  During 
the  hearing  in  the  Court  below,  it  was 
alleged  that  the  ground  on  which  the  re- 
served bidding  was  to  be  fixed  was  of  a 
private  nature,  and  that  the  Master  and 
the  official  manager  considered  it  advisable 
that  such  bidding  should  not  be  made 
known  to  the  general  body  of  contribu- 
tories. The  Vice  Chancellor,  on  appeal, 
reversed  that  order,  on  the  ground  that  the 
Master  had  no  such  authority  of  exclusion 
conferred  on  him  by  the  act  of  parlia- 
ment, 

Mr  M^^^  ^^  ^^'  ^^^  appeared  on 
^^\iftAt  (  ^^^  official  manager,  in  support 
or  4.>  ^  0''^^c«^\  ftoTO  the  order  of  the  Vice 
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Chancellor.  —  They  contended  that  the 
appeal  was  not  substantiaUy  that  of  the 
coDtribatoiies,  who  had  their  names  placed 
to  the  notice  of  motion,  but  it  was  in  effect 
that  of  other  persons,  who  were  clients  of 
a  solicitor  employed  by  those  contribu- 
tories,  and  who  were  anxious  to  know  the 
amount  of  the  reserved  bidding  to  be  fixed 
by  the  Master,  so  as  to  enable  them  to 
effect  a  beneficial  purchase.  It  was  also 
argned  that  everything  was  in  the  discretion 
of  the  Master  which  would  tend  to  secure, 
for  the  benefit  of  the  contributories,  as 
much  as  could  possibly  be  obtained 
upon  a  sale;  and  Mr.  Tinney  obviously 
considered  that  a  secret  settiement 
of  the  amoimt  of  the  reserved  bidding 
would  be  most  beneficial  to  all  parties ; 
and  in  that  view  the  official  manager  con- 
curred. It  was  true  that  contributories 
might  entertain  particular  views  of  their 
own  interest,  but  the  legislature  in  giving 
a  discretion  to  the  Master,  who  had  the 
benefit  of  the  assistance  of  the  official 
manager,  seemed  to  have  intended  that 
such  interest  should  be  represented  by  those 
functionaries. 

Mr.  Roxburgh  f  for  some  of  the  contribu- 
tones,  and  in  support  of  the  order  of  the 
Court  below,  contended  that  under  the 
38th  section  of  the  11  &  12  Vict.  c.  45, 
(1 )  all  persons  whose  names  were  on  the  list 

(1)  The  38tb  Metion  ii  as  follows  :^"  That  all 
penoos  whose  names  shall  stand  in  the  list  of  con* 
tribntories  shall  be  entitled  to  require,  and,  at  their 
own  expense,  to  receive  notice,  as  the  Master  shall 
direct,  of  all  or  any  of  the  proceedings  in  the  matter 
of  the  dissoWed  company,  and  also  shall  be  entitled, 
ai  their  own  expense,  either  personally  or  by  soli- 
citor or  agent,  to  attend  the  proceedings;  and  it 
shall  be  lawful  for  any  such  contributory,  at  his 
ovn  expense,  to  submit  any  proposal  before  the 
Master,  in  writing,  or  otherwise  as  the  Master  may 
direct,  in  relation  to  the  affiurs  of  such  company 
and  the  winding  up  the  same." 

The  llSth  section  is  in  the  following  words : — 
I'That  in  all  proceedings  under  this  act  the  Court, 
in  addition  to  all  powers  and  authorities  spedally 
giTen  snd  provided  by  this  Act,  shall  have  and  ex- 
ercise the  like  jurisdiction,  powers,  authorities,  and 
discretion,  so  far  as  the  same  are  applicable,  as 
wonld  bare  been  exercisable  in  a  suit  duly  insti- 
tuted sod  duly  constituted  according  to  the  rules 
and  prsctice  oi  the  Court,  and  to  which  all  proper 
persons  wereparties,  for  the  dissolution  and  winding- 
up  or  for  the  winding-up  of  the  affiiirs  of  the  com- 
pany in  the  matter  of  which  the  petition  is  pre- 
sented ;  snd  the  general  practice  of  the  Courts  of 
Chancery  in  England  and  Ireland  in  suits  pending 
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of  contributories  were  entitled  to  require, 
and,  at  their  own  expense,  to  receive, 
notice  of  all  or  any  of  the  proceedings 
which  were  being  carried  on  in  the  Master's 
oflSce,  and  were  also  entitled,  either  per- 
sonally or  by  their  solicitor,  to  attend  the 
proceedings;  and  that  under  the  118th 
section,  by  which  the  Court  had  jurisdic- 
tion  as  upon  suits  duly  instituted,  a  cre- 
ditor was  enabled  to  attend  the  proceedings 
in  the  Master's  oflSce,  and  to  prosecute  his 
claim  as  effectually  as  he  could  have  done 
under  a  suit  constituted  according  to  the 
rules  and  practice  of  the  Court. 

Lord  Justice  Knight  Bruce. — It  is 
impossible  not  to  see  that  the  Court  is 
called  upon  to  decide,  not  only  on  behalf  of 
persons  mentioned  in  the  notice  of  motion 
as  contributories,  but  of  persons  who  were 
represented  by  solicitors,  some  of  whose 
clients'  interests  are  at  variance  with  the 
general  interest  claimed  by  the  creditors 
of  the  company.  If  I  felt  myself  at 
liberty  to  act  upon  the  impression  made  on 
me  by  the  materials  before  me,  I  should 
be  disposed  to  take  the  Master's  view,  I 
am  very  £Eur  from  saying  that  the  Master, 
by  the  course  he  has  pursued,  has  not 
done  substantial  justice,  and  if  in  his  place 
perhaps  I  should  have  been  inclined  to 
have  acted  similarly.  The  question,  how- 
ever, is,  whether,  upon  the  material! 
before  the  Court,  we  can  support  what  the 
Master  has  done.  There  may  or  may  not 
be  circumstances  which,  if  presented  to  the 
Court,  might  induce  us  to  alter  our  view 
of  the  case ;  but  of  this  I  wish  to  ex- 
press no  opinion.  But  as  the  law  is  now 
supposed  to  stand,  and  upon  the  materials 
before  us,  I  think  we  are  not  at  liberty, 
technically  and  in  form,  to  sustain  what 
the  Master  has  done.  However  we  may 
regret  it,  I  do  not  consider  we  ought  to  in- 
terfere with  the  decision  of  the  Vice  Chan- 
cellor; and  we  therefore  think  that  the 
appeal  must  be  dismissed,  and  the  costs  of 
all  parties  be  paid  out  of  the  estate. 

Lord  Justice  Lord  Cranworth. —  I 

in  the  same  courts  respectiTely,  so  £sr  as  the  same 
shall  he  applicable,  and  so  far  as  the  same  is 
not  or  shall  not  be  inconsistent  with  this  act,  or 
with  any  rules  or  orders  to  be  made  under  this  act, 
shall  apply  to  all  proceedings  under  or  by  virtue  of 
this  acL" 
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am  of  the  same  opinion  as  my  learned 
Brother  as  toiour  not  interfering  with  the 
judgment  of  Sir  James  Parker.  I  cannot 
say,  however,  that  I  feel  so  sure  as  to  there 
heing  anything  hehind — anything  which 
does  not  appear.  It  is  no  douht  true  that, 
ultimately,  hard  cases  make  had  law. 
Even  if  I  did  think  I  could  see  something 
behind,  I  do  not  feel  that  we  should  be  at 
liberty  to  act  upon  it,  nor  do  J  see  any 
reason  why  we  should  do  so. 


.R.  \ 
51.  I 
r.  26.     . 


M 

1851 
Nov 

1852. 
Jan.  13. 


LAURIE  V.  GLUTTON. 


Legacy  Duty  —  Baron  and  Feme — /n- 
vestment  in  Joint  Names — Transfer  by  Wife 
out  of  Funds  which  had  survived  to  her,  to 
pay  Debts  and  Legacies — ^36  Geo.  3.  c.  52. 
— iS  Geo.  3.  c,  28. — Satisfaction  of  Legacy, 

A  testator  having  large  sums  of  stock  in- 
vested in  the  joint  names  of  himself  and  his 
toife  made  his  will,  by  which  he  gave  several 
specific  legacies  to  his  wife,  to  whom  he  also 
devised  certain  real  estates.  He  also  made 
several  devises  and  bequests  of  real  and 
personal  estate  to  trustees,  upon  trust  for  his 
vtife  for  life,  and  after  her  decease  for  the 
benefit  of  other  persons;  he  also  gave  a 
legacy  of  10,000^.  to  his  daughter  for  life, 
with  remainder  to  her  children,  and  he  ap- 
pointed his  wife  sole  executrix.  Upon  the 
decease  of  the  testator  his  personal  estate  was 
found  wholly  insufficient  to  pay  several 
specialty  debts  and  the  legacies  given  by 
his  will,  and  under  a  deed  executed  by  his 
wife  reciting  these  facts,  she  transferred 
36,000^.,  and  10,500/.  stock,  part  of  the  funds 
which  had  been  invested  in  the  joint  names  of 
herself  and  her  husband,  to  the  trustees  of 
his  wUl,  for  the  purpose  of  being  applied  to 
satisfy  the  debts,  among  others  the  legacy  of 
10,000/.  The  Commissioners  of  Stamps  and 
Taxes  claimed  legacy  duty  in  respect  of  this 
payment ;  but  upon  a  petition  by  the  execu- 
tore  of  the  testator  and  his  wife,  who  had 
since  died,  to  obtain  the  opinion  of  the  Court, 
— Held,  that  no  claim  for  legacy  duty  had 
arisen  under  the  36  Geo.  3.  c.  52,  or  the 
45  Geo,  3.  c,  28,  and  that  none  was  payable. 


This  petition  was  presented  by  the  defen- 
dants, Owen  Clutton  and  John  Clutton,  who 
were  now  the  executors  of  Elizabeth  Webb, 
deceased,  and  her  late  husband  Samuel 
Webb,  to  obtain  the  opinion  of  the  Court 
upon  the  question,  whether  legacy  duty 
was  payable  in  respect  of  a  sum  of  10,000/. 
mentioned  in  the  will  of  Samuel  Webb. 

The  testator,  by  his  will,  dated  the  16th 
of  January  1827,  gave  to  his  wife  Elizabeth 
Webb  as  her  own  absolute  property  certain 
specific  chattels,  monies,  and  effects,  and 
he  devised  various  freehold  and  copyhold 
hereditaments  to  his  wife,  her  heirs  and 
assigns,  for  ever.  He  also  devised  and 
bequeathed  several  freehold,  copyhold  and 
leasehold  hereditaments  to  or  in  trust  for 
his  wife  during  her  life,  with  divers  re- 
mainders over. 

The  testator  also  bequeathed  to  Kenrick 
Collett  and  John  Clutton  several  sums  of 
stock,  in  trust  that  his  wife  might  be  en- 
titled to  the  dividends  and  income  for  her 
life,  with  remainder  to  several  persona  in 
the  respective  amounts  in  the  will  men- 
tioned; and  that  they  should  set  apart 
a  sum  of  3/.  per  cent,  consolidated  annuities, 
to  include  a  sum  of  10,000/.  3/.  per  cent, 
consolidated  Bank  annuities,  which  was 
directed  to  be  held  in  trust  that  his  daughter 
Mary  Ann  Collett  might  be  entitled  to  the 
dividends  and  income  thereof  for  her  life  for 
her  separate  use,  without  power  of  antici- 
pation, and  subject  thereto  in  trust  for 
the  issue  of  Mary  Ann  Collett,  and  in 
default  of  issue  to  take  under  such  trusts 
(an  event  which  did  not  happen)  the  sum 
of  10,000/.  consols  was  to  fall  into  the 
residuary  estate.  And  as  to  the  residue  of 
the  real  and  personal  estate  the  testator 
devised,  appointed,  and  disposed  of  the 
same  unto  and  to  the  use  of  his  wife,  her 
heirs,  executors,  administrators,  and  assigns 
as  her  own  absolute  property.  And  he 
declared  that  the  provisions  thereby  made 
for  her  were  meant  to  be  in  bar  and  satis- 
faction of  all  dower,  free  bench,  thirds,  and 
widow's  estate,  and  all  other  claims  and  de- 
mands which  she  could  or  otherwise  might 
have  upon  any  real  or  personal  estate  or  pro- 
perty of  vhich  he  might  have  been  at  any  time 
during  his  life  possessed.  And  he  declared 
that  all  government  or  public  stocks,  funds, 
or  aeeu^^^^  which  at  his  decease  should 
be  ^f]v  Aif^S  ^^  ^^  joint  names  of  himself 
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and  his  said  wife,  should  for  the  purpose  of 
answering  the  legacies  therehy  given  he 
considered  as  his  property,  and  therehy 
made  liable  to  the  same.  And  he  further 
declared,  that  neither  of  the  sums  of  stock 
thereinbefore  given  and  disposed  of,  except 
a  certain  sum  of  5,040/.  4/.  per  cent,  an- 
nnides,  should  be  considered  as  a  specific 
legacy,  and  that  he  intended  to  give  the 
dividends  and  income  which  would  become 
due  therefrom  after  her  decease,  or  sums 
equal  to  he  considered  as  such  dividends 
and  income.  And  he  appointed  his  wife 
Elizabeth  sole  executrix  of  his  will. 

The  testator  made  five  codicils  to  his 
will,  hut  they  did  not  make  any  alteration 
with  respect  to  the  10,000/.  consols,  or  the 
directions  which  are  previously  mentioned, 
or  which  could  diminish  the  interest  given 
to  his  wife.  The  testator  died  on  the  8  th 
of  February  1835,  and  on  the  4th  of  March 
1835  his  widow  proved  his  will.  The  per- 
sonal estate  of  the  testator  was  insufficient 
to  pay  the  legacies,  and  his  widow,  the  de- 
visee of  a  portion  of  the  real  estate,  and  also 
the  speciiic  legatee,  executed  a  deed,  dated 
the  16th  of  March  1835,  which  recited, 
among  other  things,  that  the  personal  estate 
of  the  testator  was  wholly  insufficient  to 
satisfy  some  obligations  incurred  by  the 
testator  on  bond  and  covenant,  and  the 
legacies  given  by  his  will,  or  even  any  con* 
siderable  proportion  of  them,  and  that  the 
testator  had  invested  large  sums  in  the 
public  funds  in  the  joint  names  of  himself 
and  his  wife,  of  which  she  had  become  the 
owner  by  survivorship :  and  then  with  the 
view'  of  satisfying  the  purposes  declared 
by  the  testator  in  his  wOl,  and  in  order 
to  avoid  the  sale  of  any  of  the  specific  be- 
quests, or  of  the  real  estates,  for  payment 
of  the  remaining  debts,  she  covenanted  to 
transfer  two  sums  of  36,700/.  consols  and 
10,500/.  reduced  3/.  per  cent,  annuities  to 
the  trustees  of  the  will,  for  the  purpose  of 
satisfying  these  obligations  and  the  lega- 
cies given  by  the  will.  The  transfers  were 
accordingly  made,  and  a  sum  of  consols, 
exceeding  the  sum  of  10,000/.  given  by 
the  will  of  the  testator,  after  paying  the 
debts,  remained  in  the  hands  of  the  trus- 
tees in  trust  for  the  daughter  of  the  testa- 
tor and  her  issue,  accoiding  to  the  trusts 
declared  by  the  will.    The  testator's  widow 


appointed  the  trustees  of  her  husband's 
will  her  executors. 

The  question  now  was,  whether  this  sum 
of  10,000/.  professed  to  be  given  by  the 
testator's  will,  and  which  the  widow  by  the 
deed  of  the  16th  of  March  1835  made  good, 
was  subject  to  legacy  duty.  It  was  agreed 
between  the  Attorney  General,  on  behalf  of 
the  Crown,  and  the  persons  interested  in 
the  estate,  that  the  statements  contained  in 
the  petition  and  in  the  deed  should  be 
taken  as  true,  and  the  Attorney  General 
further  declined  to  ask  for  a  case  for  the 
opinion  of  the  Court  of  Exchequer. 

Mr*  WalpoU  appeared  for  the  petidoners. 

The  Solicitor  General  and  Mr,  JameSf  on 
behalf  of  the  Crown. — The  claim  of  the  lega- 
tee in  respect  of  a  legacy  becomes  a  charge 
upon  the  testator's  property  for  which 
duty  must  be  paid,  and  the  claim  for 
duty  by  the  Commissioners  was  made, 
not  against  the  donor  or  his  estate,  but 
against  the  legatee,  in  respect  of  the 
money  paid  on  account  of  the  legacy,  and 
as  the  trustees  had  received  the  money 
they  could  not  be  heard  to  say  that  they 
were  not  chargeable.  If  an  estate  was 
devised  subject  to  a  legacy,  payment  of  the 
duty  could  not  be  avoided  merely  because 
the  parties  did  not  want  the  land  sold;  the 
real  question  was,  whether  or  not  there  was 
a  charge. 

Mr.  R,  Palmer  and  Mr,   WaUy^  for 

parties  who  were  interested  in  the  ^nd. 

•—The  claim  for  legacy  duty   can  only 

be  supported  on  the  ground  that  it  was  a 

charge  on  the  real  estate  of  the  testator; 

but  there  was  no  bargain  with  the  devisee 

by  which  she  could  be  put  to  her  election. 

This   cannot   be  assumed,  as  the   estate 

devised  to  her  was  of  far  less  value  than 

the  sum  of  10,000/.,  and  her  own  estate 

did  not  become  liable  to  the  payment  of 

legacy  duty  in  consequence  of  the  testator 

having  given  her  a  portion  of  his  real  estate. 

In  all  cases  of  a  charge  upon  land  the  gift 

was  a  part  of  the  land,  but,  unless  this 

case  dearly  falls  within  the  several  acts 

of  parliament,  no  duty  can  be  claimed,  as 

they  must  be  construed  most  strictly. 

Maison  v.   Svfift^  8  Beav.  368 ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  354. 

Cusiance  v.  Bracbhato,  4  Hare,  315 ; 

s.c.  14  Law  J.  Rep.  (n.s.)  Chanc. 

358. 
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Mr,  RoupeU  and  Mr.  TUloisonf  for  other 
parties. — "nie.  10,000/.  was  not  a  payment 
under  the  testator's  will,  but  under  the 
deed  executed  by  his  wife.  It  has  been 
argued  that,  by  construction,  the  property 
of  the  wife  surviving  had  become  the  pro- 
perty of  the  husband,  and  that  it  became 
subject  to  the  legacy  duty.  But  was  this 
a  legal  claim  ?  If  a  duty  was  given  it  was 
by  a  special  law,  and  could  not  arise  by 
any  equitable  construction  of  equivalents. 
The  right  of  election  only  exists  when 
property  of  the  donee  has  been  given  away. 
In  such  a  case,  before  the  will  was  made  the 
property  belonged  to  a  stranger,  and  so  it 
remains  after  the  will.  The  effect  of  taking 
under  the  will  in  such  a  case  is  the  act  of 
the  donee,  and  not  of  the  testator.  The 
Crown  cannot  step  in  and  insist  that  real 
estate  should  be  considered  as  converted 
into  personalty  merely  that  it  may  claim 
a  duty,  and  it  has  no  right  to  insist  upon 
equities  merely  for  fiscal  purposes-^il/atoon 
T.  Swift.  The  doctrine  of  election  has 
arisen  from  the  law  of  forfeitures  or  com- 
pensation ;  as  when  a  testator  had  given 
a  rent-charge  upon  the  estate  of  another 
to  whom  he  has  made  a  gift  of  something 
else,  the  acceptance  of  that  is  the  act  of 
the  party,  and  not  of  the  testator. 

Gretton  v.  Haward^  1  Swanst.  409, 
433,  n. 

1  Roper't  Husband  and  Wife^  566, 
2nd  edition. 

Shirley  v.  Earl  Ferrers^  12  Law  J.  Rep. 
(n.s.)  Chanc.  111. 

Mr.  Temple  and  Mr.  Stevens^  for  Mr. 
and  Mrs.  Laurie.— The  Crown  can  make 
no  claim  for  a  duty  which  is  not  plainly 
given  by  act  of  parliament,  and  it  is  con- 
trary to  all  principle  to  apply  any  forced 
construction  to  these  acts.  The  20  Geo.  8. 
c.  28.  and  the  other  earlier  statutes,  and 
also  the  36  Geo.  3.  c.  52.  as  well  as  the 
45  Geo.  3.  c.  28.  s.  4.  declared  every 
gift  payable  out  of  the  personal  estate 
of  the  party  dying  to  be  a  lej^acy,  and 
this  was  extended  to  any  personal  estate 
he  might  have  power  to  dispose  of. 
These  acts  confined  the  duty  to  gifts 
out  of  the  personal  property  of  persons 
dying.  In  the  8  &  9  Vict.  c.  76.  s.  4. 
the  same  principle  remains.  The  question, 
therefore,  is,  whether  the  testator^s  wife 


by  the  deed  she  has  executed  converted 
her  estate  into  the  property  of  the  testator. 
The  property  of  the  living  cannot  be  taken 
towards  payment  of  a  duty,  and  the  Crown 
roust  shew  a  right  to  a  duty  by  act  of  par- 
liament before  it  can  enforce  it,  and  these 
Courts  cannot  give  effect  to  any  claim  by 
equitable  or  constructive  rules. 

Mr.  Lloyd  and  Mr.  Lewin^  for  the  in&nt 
children  of  Mr.  and  Mrs.  £.  Lloyd. 

In  re  Evans^  2  Cr.  M.  &  R.  206 ;  s.  c. 

4  Law  J.  Rep.  (n.s.)  Exch.  201. 
The  Attorney  General  v.  Mangles^  5 

Mee.  &  W.  120. 
The  Attorney  General  v.   Simcox^  18 

Law  J.  Rep.  (n.s.)  Exch.  61. 
The  Attorney  General  v.  Holford^   1 
Price,  426. 
The  Solicitor  General  replied. 

Jan.  13. — The  Master  of  the  Rolls. 
—The  question  depends  solely  upon  whe- 
ther the  words  of  the  acts  of  parliament 
are  sufficient  to  meet  and  include  this  case. 
The  statutes  upon  which  alone  any  ques- 
tion can  arise  are  the  36  Geo.  3.  c.  52. 
and  45  Geo.  3.  c.  28.  I  may  state  here 
that  a  question  might  have  arisen  upon 
the  8  &  9  Vfct.  c.  76,  but  this  will  was 
in  effect  previous  to  that  act.  I  shall  first 
consider  whether  it  is  affected  by  the 
36  Greo.  3.  c.  52,  and  if  not,  then,  whether 
it  is  liable  to  a  duty  as  being  a  charge 
upon  land  imder  the  provisions  of  the 
45  Geo.  3.  c.  28. 

The  words  of  the  statute  36  Geo.  3. 
c.  52.  s.  7.  are,  '*Any  gift  by  any  will 
which  shall  by  virtue  of  such '  will 
have  effect  or  be  satisfied  out  of  the 
personal  estate  of  the  testator,  or  out  of 
any  personal  estate  which  he  shall  have 
power  to  dispose  of,  shall  be  deemed  a 
l^^y."  It  is  clear  from  this  that  nothing 
is  to  be  deemed  a  legacy  unless  it  is  a  gift 
to  be  satisfied  out  of  the  personal  estate  of 
the  testator,  or  out  of  some  personal  estate 
which  he  had  power  to  dispose  of.  I  am 
of  opinion  that  the  words  of  the  statute  do 
not  include  this  property.  It  would  be  a 
straining  of  words  to  include  property  which, 
in  fact,  i^  n<>^9  <^d  ^^  ^o^*  ^^^  property  of 
the  testft^^'  '^^  consequence  also  which 
^oiQd  pccessarily  follow  from  a  contrary 
deci  '  ^  ^o\ild  he  absurd.  Suppose  a  tea- 
*^10P  Asi%  10,000Z,  in  the  funds  to  be- 
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queath  It  to  A,  and,  at  the  same  time,  to 
bequeath  to  B.  a  sum  of  5,0001.  standing 
in  the  name  of  A  :  as  A.  gains  5,000/.  on 
the  whole  hy  the  effect  of  the  will,  it  is 
prohahle  that  he  might  give  effect  to  it, 
and  elect  to  take  the  10,0001.,  and  give 
the  5,000/.  to  B.  But  it  would  he  absurd 
on  that  account  to  hold  that,  under  these 
words  of  the  statute,  duty  must  be  paid 
exactly  in  the  same  manner  as  if  the  tes- 
tator had  been  possessed  of  15,000/.,  and 
had  given  10,000/.  out  of  the  15,000/.  to 
A,  and  the  remaining  5,000/.  to  B.  And 
yet  it  is  obvious  that  it  must,  if  good  at 
all  under  the  words  of  this  statute,  be  car- 
ried to  that  extent;  because  it  is  not  in  the 
nature  of  a  charge  that  the  provision  of 
the  statute  operates  at  all,  but,  if  sufficient 
to  include  the  case,  it  must  be  because  it 
is  a  gift  by  the  testator  to  be  satisfied  out 
of  some  personal  estate,  which  he  had  the 
power  of  disposing  of.  I  am  of  opinion  that 
these  words  in  the  statute  apply  to  funds 
over  which  the  testator  had  a  power  of 
appointment,  but  that  they  cannot  be  ex- 
tended to  fiinds  which  belong  to  a  stranger, 
and  which  the  testator  might  induce  that 
stranger  to  dispose  of,  as  the  condition 
upon  which  he  should  be  entitled  to 
take  another  legacy  given  to  him  by  the 
testator's  will.  The  argument  has  not 
been  carried  to  this  extent  on  the  part 
of  the  Crown,  and  I  have  no  hesitation 
in  saying  that  the  mere  fact  of  elect- 
ing to  take  under  the  will  does  not  make 
this  property,  which  neither  belonged  to 
the  testator  nor  was  property  over  which 
he  had  the  power  of  disposition,  subject  to 
any  charge  for  legacy  duty  under  the  first 
statute. 

There  is,  however,  more  difficulty  in 
the  second  branch  of  the  question,  and 
it  was  on  this  account  principally  that 
I  reserved  my  judgment.  The  45  Geo.  3. 
c.  28.  makes  legacies  charged  upon  land 
liable  to  the  payment  of  legacy  duty.  The 
words  of  the  4th  section  which  apply  to 
this  question  are  as  follows.  It  enacts 
nearly  in  the  words  of  36  Geo.  3.  c.  52. 
s,  7.  that  "  every  gift  which,  by  virtue  of 
any  wiU  of  a  person  dying  after  the  passing 
of  the  act,  shall  have  effect,  or  be  satisfied 
out  of  the  personal  estate  of  such  person  so 
dying,  or  out  of  any  personal  estate  which 
he  shall  have  power  to  dispose  of*  (then 


come  the  new  words),  '*  or  which  shall 
have  been  charged  upon  or  made  payable 
out  of  any  real  estate,  or  be  directed  to  be 
satisfied  out  of  any  monies  to  arise  by  the 
sale  of  any  real  estate  of  the  person  so 
dying,  shall  be  deemed  to  be  a  legacy." 
lliis  provision  applies  exclusively  to  real 
estate,  and  therefore  it  is  not  necessary  to 
consider  the  various  instances  which  were 
suggested  at  the  bar  of  a  specific  chattel 
being  by  the  operation  of  the  rules  of  equity 
charged  upon  a  pecuniary  legacy,  such  as 
where  a  testator  leaves  1,000/.  to  A,  and 
leaves  to  B.  a  painting,  the  property  of  A, 
because  as  there  is  no  question  about  the 
real  estate  in  any  of  these  cases,  if  any 
duty  is  payable  it  must  be  under  the 
36  Qeo.  8.  c.  52.  But  the  question  raised 
under  the  45  Geo.  3.  c.  28.  is,  that  it 
not  merely  embraces  all  cases  of  legacies 
charged  upon  the  real  estate  directly  and 
expressly,  but  all  cases  where,  by  operation 
of  the  rules  of  equity,  a  legacy  becomes 
payable  out  of  the  real  estate.  Now,  if 
a  testator  shall  devise  his  real  estate  to  A, 
and  by  the  same  will  dispose  of  1,000/. 
belonging  to  A.  in  favour  of  B,  whatever 
may  be  the  course  of  conduct  pursued  by 
A,  B.  would,  in  any  event,  take  an  interest 
in  the  real  estate  of  the  testator  to  the 
extent  of  the  1,000/.  If  A.  elected  to  take 
under  the  will,  he  would  take  the  estate 
charged  with  the  1,000/.  in  favour  of  B, 
and  if  A.  elected  to  reject  the  will,  the 
heir-at-law  of  the  testator  would,  in  like 
manner,  take  the  estate,  but  would  do  so 
burthened  with  the  payment  of  the  1,000/. 
in  favour  of  B  ;  and  if  both  A.  and  the 
heir-at-law  repudiated  the  real  estate  of  the 
testator,  B.  would  himself  take  it  as  if  he 
had  been  the  original  devisee  thereof.  It 
is,  therefore,  contended  on  the  part  of  the 
Crown  that,  in  any  event,  B.  would  take 
a  bequest  of  the  1,000/.  charged  on  the 
real  estate  of  the  testator,  and  that  if  the 
Court  were  to  hold  otherwise  the  effect 
would  be,  that  instead  of  directly  charging 
legacies  on  the  real  estate,  the  testator 
might  produce  exactly  the  same  result, 
and  escape  the  payment  of  the  legacy 
duty,  by  devising  real  estate,  and  then 
disposing  of  the  property  of  the  devisee 
of  the  real  estate  to  the  extent  of  the 
legacy  intended  to  be  charged  upon  the 
land  devised.      It  is  difficult  to  discover 
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any  distinction,  not  merely  nominal,  be- 
tween any  one  of  the  four  following  cases, 
which  were  suggested  at  the  bar,  viz.  : 
a  devise  of  land  to  A,  charged  with 
1,000^.  31,  per  cent,  consols  to  B ;  a 
devise  of  land  to  A,  on  condition  that  A. 
shall  transfer  the  1,000^.  consols  to  B  ;  a 
devise  of  land  to  A.  on  condition  that  A, 
out  of  the  consols  standing  in  his  own 
name,  shall  transfer  1,000/.  to  B ;  and, 
lastly,  a  devise  of  lands  to  A.  and  a  direct 
bequest  to  B.  of  1,000/.  consols  standing 
in  the  name  of  A :  and  it  was  argued  with 
great  force,  that  as  in  the  first  three  cases 
there  would  be  a  clear  legacy  to  B.  charged 
upon  the  estate  devised  to  A.  within  the 
words  of  the  statute,  and  as  the  legal  effect 
of  the  remaining  mode  of  effecting  the 
charge  is  the  same,  and  that  as  they  will  all 
take  effect  by  means  of  the  doctrine  pre- 
vailing in  courts  of  equity,  the  consequence 
with  regard  to  legacy  duty  must  also  be  the 
same.  It  is  suggested  that  there  would  be 
considerable  difficulty  in  working  out  such 
a  principle,  but  if  that  observation  is  correct 
it  would  not  be  an  answer.  In  the  present 
case  it  is  admitted  thatthe  value  of  the  land 
devised  is  below  10,000/.,  the  amount  of 
the  legacy.  The  duty,  if  I  adopted  the 
principle  in  this  case,  would  be  charged 
upon  the  whole  value  of  the  estate,  what- 
ever that  might  be,  provided  it  did  not 
exceed  the  10,000/. ;  and  it  is  argued  that, 
although  in  such  cases  this  difficulty  might 
be  surmounted,  still  if  the  testator  devised 
land  to  A.  and  bequeathed  to  B.  a  valuable 
picture,  for  instance,  the  property  of 
A,  and  A.  repudiated  the  devise  and 
elected  to  retain  his  own  property,  it  would 
be  impossible  to  determine  with  precision 
what  sum  was  to  be  charged  on  the  estate. 
It  is  true  that  the  value  of  the  picture 
might  be  a  matter  impossible  to  be 
ascertained  without  actusd  sale,  or  even 
that  the  saleable  value  might  be  a  small 
portion  of  its  real  value  both  to  A.  and  B, 
which  might  consist  in  a  pretium  affecHonis* 
But  the  statute  only  applies  to  cases  where 
the  gift  is  charged  on  real  estate,  and  I 
have  not  been  referred  to,  nor  am  I 
aware  of,  any  case  which  decides  that  the 
estate  would  descend  to  the  heir-at-law, 
charged  with  the  pecuniary  bequest  in 
favour  of  a  specific  legatee  to  the  extent 
of  the  supposed  value  of  the  specific  legacy; 


but  even    if   this    were  the  case,  there 
would  not  be  greater  difficulty  in  valuing 
the    specific   legacy   for   the   purpose  of 
charging  the  value  of  it,  as  a  sum  of  money 
in  hand,  than  there  is  in  valuing  a  chattel 
belonging  to  the  testator,  which  is  specifi- 
cally bequeathed,  for  the  purpose  of  probate 
or  of  legacy  duty.     Assuming,  therefore, 
that  the  will  of  the  testator  had  made  this 
10,000/.  a  charge  upon  his  real  estate,  I 
should  not  have  felt  much  hesitation  in 
deciding  that  the  legacy  duty  must  be  paid 
upon  it ;  but  upon  the  preliminary  question, 
which  arises  on  the  words  of  the  clause  in 
the  statute,  whether  the  10,000/.  is  a  gift 
which  by  the  will  has  been  charged  upon, 
or  made  payable  out  of  any  real  estate  of  the 
testator,  I  have  come  to  a  conclusion  ad- 
verse to  the  claim  of  the  Attorney  (reneral. 
It  does  not  appear  upon  the  facts  before  me 
that  the  testator  has  bequeathed  to  his  daugh- 
ter any  stock  or  property  which  was  the 
especial  property  of  his  wife,  the  devisee  of 
the  real  estate.     The  will,  as  stated  in  the 
petition,  is  to  this  effect: — The  testator 
bequeathed  to  his  daughter  and  her  issue 
10,000/.  consols  generally,  as  if  he  himself 
had  been  possessed  of  stock  of  that  nature, 
or  had  possessed  personal  property  suf- 
ficient to  purchase  such  an  amount.    But 
it  is  not  a  specific  bequest  of  any  existing 
or  particular  sum  of  consols,  or  of  any 
portion  of  such  specified  consols  standing 
either  in  his  own  name  or  in  the  name  of 
himself  and  his  wife.    If  he  had  expressly 
disposed  of  10,000/.  consols  belonging  to 
his  wife,  in  favour  of  hia  daughter,  she 
would  have  had  a  charge   on   the  land 
devised  to  the  extent  of  that  legacy.     But 
if,  as  appears  to  be  the  case,  he  has  simply 
bequeathed  a  legacy  of  10,000/.  consols  to 
his  daughter  and  her  issue,  then,  in  my 
opinion,   no   question    of  election   arises 
upon  the  will,  but  the  widow  might  have 
kept  the  real  estate  and  have  wholly  dis- 
regarded the  bequest  of  the  stock.     If  & 
testator,  having  no  stock  of  any  descrip- 
tion, devises  land  to  A.  and  10,000/.  con- 
sols to  B,  no  obligation  lies  on  A.  to  make 
good  the  bequest  to  B,  but  the  bequest 
simply  {ail^  because  the   testator  either 
has  |^(w  4ta^k,  or,  having  some  when  he 
madn  V .    -^^^^«  ^^  disposed  of  it  since  ;  or 
if  jc  ^H\0    ^  ^  vpecific  bequest,  but  a  pecu- 
ni^w^^  t^^  \^^  ^^  ^  ^^"^^  stock,  it  foils 
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from  the  deficiency  of  his  personal  estate. 
The  latter  is  the  case  here.     This  is  not  a 
specific   bequest  of   so  much   stock  the 
property   of  the  wife,  but  a  bequest  to 
the  value  of  10,000i.  consols^  which  fails 
because  the  personal  estate  is  deficient. 
There  is  nothing  in  the  will,  as  here  stated, 
that  points  specifically  to  the  stock  which 
became  the  property  of  the  wife  on  sur- 
viving her  husband,  and  in  this  respect  the 
case  resembles  Dummer  ▼•   PUeher  (1) ; 
but  unless  that  had  been  done  by  the  tes* 
tator,  the  widow  could  not  have  been  put 
to  her  election,  nor  could  any   question 
ofdiarge  have  been  maintained.     I  am, 
theref(n«  of  opinion  that  this  case  does  not 
fall  within  the  words  of  the  45  Geo.  3.  c. 
28,  and  that  no  duty  is  payable  on  the 
legacy  of  10,000/.,  or  on  so  much  of  it  as 
may  be  equal  to  the  value  of  the  real  estate. 
I  have  been  in  some  degree  embarrassed 
from  not  having  the  will  before  me ;  but  I 
have  assumed  Uiat  the  petition  states  the 
words  of  the  will, — that,  in  fact,  they  could 
not  amount   to  a  specific  bequest  of  the 
stock  which  was  standing  in  the  name  of 
the  widow ;  and  having  no  doubt  upon  that, 
my  judgment  proceeds  upon  that  ground 

(8). 


In  re  loyeday. 


Lords  Justices. 

1851. 
Dec.  3. 

1852. 
Jan.  15. 

Lunacy  —  Traverse  —  Supersedeas  — 
Costs-Statute  6  Geo.  4.  c  53. 

/.  W,  L.  was  found  a  hauUie  as  from  a 
certain  day.  He  presented  a  petition  to 
traverssj  and  an  order  was  made  Mowing 
the  sane.  On  the  same  day  an  order 
wts  made,  granting  the  care  and  custody 
of  J.  W.  L.  and  his  estate  to  C.  B,  who 
itever  perfected  his  securities^  and  no  grant 
vos  ever  made  to  hinu  On  the  traverse  the 
3*Ty  found  that  the  traverser  was  then  of 
sound  tmd.  The  costs  of  the  inquisition 
had  been  ordered  to  be  taxed.  J,  W,  L. 
presented  a  petition  for  a  supersedeas  of  the 
eomaussion  and  for  the  deliveri»g  up  of  his 

(1)5  Sim.  35;  2  Myl.  &  K.  262. 
(2)  See  tbe  Attorney  General  9.  Metcalfe,  20  Law 
J.  Rep.  (w.8.)  Exch.  329. 


deeds  and  papers  in  the  hands  of  C,  B.orof 
those  who  had  issued  the  commission.  These 
parties  applied  for  an  order  for  the  payment 
of  the  costs  out  of  the  traverser's  estate,  but 
the  Court  refused  to  make  the  order,  first, 
on  the  ground  that,  independently  of  the 
statute  6  Geo,  4.  c,  53,  there  was  no  juriS' 
diction,  either  original  or  as  delegate  of  the 
Crown ;  and  set^mdly,  because  the  4th  see^ 
tion  of  that  statute  only  authorized  the  Court 
to  deal  with  the  property  pending  and  not* 
withstanding  a  traverse.  The  Court  also 
decided  that  it  had  no  authority  to  make  the 
delivery  up  of  the  property  dependent  and 
conditional  upon  the  payment  of  the  costs. 

This  was  the  petition  of  the  lunatic,  and 
it  stated,  that  on  the  2l6t  of  January 
1851  a  commission  was  awarded  and  issued, 
on  the  petition  of  John  Loveday,  the 
brother-in-law  of  the  petitioner,  and  of 
his  wife,  the  petitioner's  sister,  to  inquire 
whether  the  petitioner  was  of  unsound 
mind,  so  as  to  be  incapable  of  managing 
himself  and  his  afiairs ;  and  if  so,  from 
what  time  had  he  been  so.  That  in  pur- 
suance of  such  commission  an  inquisition 
was  held  at  the  Shire  Hall,  Gloucester, 
before  Mr.  Winslow,  one  of  the  Masters  in 
Lunacy,  on  the  25th,  26th,  27th  and  28th 
of  February  and  the  1st  of  March  1851 ; 
that  on  such  inquisition  the  jury  found 
that  the  petitioner  was  of  unsound  mind 
and  incompetent  to  manage  himself  and 
his  afiairs,  and  had  been  so  irom  the  16th 
of  November  1850.  That  on  the  7th  of 
April  1851  the  petitioner  presented  his 
petition,  praying,  amongst  other  things, 
that  he  might  be  at  liberty  to  traverse  the 
said  inquisition ;  and  that  on  the  28th  of 
May  1851  an  order  was  made,  allowing 
him  to  traverse  the  same.  That  the  tra- 
verse came  on  to  be  tried  at  the  last  assizes 
for  the  county  of  Gloucester  (that  is  to 
say),  on  the  14th  of  August  1 851 ;  and  that 
upon  the  trial  thereof  no  evidence  whatever 
was  given  of  the  lunacy  of  the  petitioner 
at  any  time,  but  it  was  admitted  that  the 
petitioner  was  then  of  sound  mind ;  and 
without  any  evidence,  by  the  consent  of 
all  parties,  the  following  finding  of  the 
jury  was  indorsed  on  the  postea  :  **  The 
jury  find  that  the  defendant  is  now  of 
sound  mind  and  sufficient  for  the  govern- 
ment of  himself  and  his  manors,  messuages, 
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lands,  tenements,  goods  and  chattels/'  That 
by  an  order,  dated  the  28th  of  May  1851, 
the  custody  of  the  petitioner  and  the  care 
and  management  of  his  estate  were  granted 
to  Charles  Baker  for  the  time  to  come, 
until  further  order,  upon  his  giving  such 
security  as  should  be  approved  of  by 
Her  Majesty's  Attorney  General,  such 
security  to  be  perfected  on  or  before  the 
10th  of  November  then  next.  That  the 
said  Charles  Baker  did  not  perfect  the 
security  so  ordered  to  be  given  as  afore* 
said  by  the  time  appointed  by  the  said 
last-mentioned  order,  nor  had  any  further 
proceedings  been  taken  under  the  said 
order:  and  that  the  said  Charles  Baker 
and  the  said  John  Loveday,  or  one  of  them, 
had  (at  the  date  of  the  petition)  in  his  or 
their  possession  or  controul  various  title 
deeds  and  other  property  belonging  to  the 
petitioner,  taken  possession  of  by  the  said 
John  Loveday  during  the  before-mentioned 
proceedings. 

The  petition  then  prayed  that  the  com- 
mission of  lunacy  so  issued  and  all  proceed- 
ings taken  thereunder  might  be  superseded, 
and  that  the  said  Charles  Baker  and  the 
said  John  Loveday  might  deliver  over  to 
the  petitioner  all  deeds,  documents,  goods 
and  chattels  of  every  description  in  their 
or  either  of  their  possession  or  controul 
and  belonging  to  the  petitioner.  After 
the  finding  of  the  lunacy  and  before  the 
trial  of  the  traverse  an  order  was  made  by 
the  Lord  Chancellor,  directing  the  taxa*- 
tion  of  the  costs  of  the  commission,  and 
that  on  the  return  of  the  report  of  the 
taxation  such  order  should  be  made  thereon 
as  should  be  just. 

Mr.  RoU  and  Mr.  Terrell^  for  the  peti- 
tion, stated  the  case  in  the  same  way  as 
set  forth  in  the  petition,  and  entered  into 
a  variety  of  details  of  a  personal  nature, 
which  did  not  bear  upon  the  question  of 
supersedeas,  or  upon  the  right  to  Uie  delivery 
up  of  the  deeds  and  other  documents. 

[LoBD  JusTicB  Knight  Bruce.— Is  the 
supersedeas  resisted,  or  do  the  respondents 
ask  an  addition  only  to  the  order  for  taxa- 
tion already  in  existence  ?] 

The  SolicUar  General  said  that  no  re- 
sistance was  now  offered  to  the  supersedeas : 
all  that  the  respondents  wanted  was  an 
addition  to  the  order  made  for  taxation, 


namely,  that  the  costs  incurred  in  the 
prosecution  of  the  commission  might  be 
ordered  to  be  paid  out  of  the  estate ;  those 
costs  had  ali^ady  been  ordered  by  the 
Lord  Chancellor  to  be  taxed.  No  grant 
of  the  estate  had  been  made ;  and,  there- 
fore, if  this  addition  were  not  made  the 
costs  would  fall  on  those  who  had  thrown 
the  protection  of  the  Court  round  this 
gentleman. 

Mr.  RoU  and  Mr.  Terrell  were  heard 
on  this  point.  —  The  inquisition  having 
been  successfully  traversed,  the  Court  has 
no  longer  the  jurisdiction  or  authority  to 
award  the  costs  now  claimed.  The  juris- 
diction to  give  costs  only  arises  from  the 
jurisdiction  to  administer  the  property  of 
a  party  actually  lunatic  ;  and  if  the  inqui- 
sition be  successfully  traversed,  the  pro- 
perty is  removed  beyond  the  controul  of 
the  Court.  This  was  decided  to  be  the 
law  by  Lord  Loughborough  in  Ex  parte 
Feme  (1),  and  was  recognized  as  such  by 
Lord  Eldon  in  Sherwood  v.  Sanderson  (2). 
The  statute  6  Geo.  4.  c.  53.  has  not  altered 
the  law  as  to  the  power  to  give  costs  after 
a  traverse,  but  only  enables  the  Lord  Chan- 
cellor or  those  deputed  by  the  Crown  to 
exercise  the  jurisdiction  in  lunacy  to  award 
costs,  notwithstanding  the  pendency  of  a 
petition  to  traverse.  The  Court  before 
that  statute  had  no  authority  to  deal  with 
that  subject  until  the  lunacy  should  have 
been  established  by  the  failure  of  the 
traverse. 

The  Solicitor  General  and  Mr.  Amphlett^ 
contra. — The  extreme  desire  to  assist  those 
who  throw  the  protection  of  the  Court  round 
persons  in  such  a  state  of  mind  as  Mr. 
Loveday,  is  shewn  by  the  fact  that  Lord 
Loughborough  expressed  his  regret,  in  the 
case  oiEx  parte Ferne^  that  he  was  unable 
to  award  the  costs.  The  statute  was 
passed  expressly  to  remedy,  among  other 
defects  in  the  law,  that  inability.  The 
4th  section  enables  the  Lord  Chancellor, 
or  those  exercising  the  jurisdiction  in 
lunacy,  to  make  such  orders  as  may  be 
deemed  right  relative  to  the  commitment 
of  the  person  and  the  application  of  the 
estate  9^^  effects  of  persons  who  have  been 

(1)  5  Vet.  882. 

(2)  19  Ibid.  280. 
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found  lunatic  by  inqoisition,  notwithstand- 
iog  the  depending  of  any  petition  or  order 
relating  to  a  traverse  of  such  inquisition. 
8uch  an   order  was  made  by   the  Lord 
Chancellor  in  this  case  pending  the  tra- 
verse,  by  which  it  was  referred  to  the 
Master  to  tax  the  costs  now  claimed  ;  and 
bj  the  same  order  it  was  provided  that 
upon  the  return  of  the  report  the  Court 
should   make   such   order  as    should   be 
deemed  just.     Such  being  the  case,   the 
Court   having  recognized  the  costs,  and 
payment  alone  remaining  to  be  decreed, 
the  Court  can  further  proceed  by  making 
a  further  order,  which  will  have  the  effect 
of  a  statutory  charge  on  the  property  in 
&e  possession  of  the  respondents  for  the 
amount  of  their  costs    incurred  for  the 
benefit  of  the  lunatic.      At  any  rate,  as 
these  documents  and  property  now  claimed 
by  the  petitioner  came  justly  and  properly 
into  the  possession  of  the  respondents  in 
the  course  of  the  proceedings  under  the 
eonunission,  the  Court  will  make  the  pay- 
ment of  these   costs  a  condition  of  the 
delivery  up  of  such  deeds  and  property. 
That  die  commission  was  properly  and 
upon  good  ground  sued  out  is  shewn  by 
the  verdict  upon  the  inquisition.     In  fact, 
the  commission  was  at  the  time  necessary 
for  the  protection  of  the  petitioner  and  his 
property,  and  the  costs  incurred  for  such 
protection  ought,  in  all  justice,  to  be  paid. 
Mr,  Roii,  in  reply. — The  very  terms  of 
the  statute  expressly  limit  the  authority 
conferred  on  the  Court  by  it  to  the  dealing 
with  the  property  of  the  lunatic  in  the 
interval  between  the  inquisition  and  the 
traverse.     The  power  over  the  person  of 
a  lunatic,  or  of  an  alleged  lunatic,  is  co- 
extensive, and  co-extensive  only,  with  that 
over  his  property ;  and  this  is  so  whether  as 
r^ards  the  statutory  or  the  general  juris- 
diction in  lunacy.     But  if  the  statute  is  to 
he  regarded  as  conferring  jurisdiction  over 
the  property  after  a  successful  traverse  of 
the  inquisition,    the    argument   must    of 
necessity  be  carried  to   the  extravagant 
length  of  saying  that  it  exists  also  over 
the  person.      This,  however,   cannot   be 
maintained.     The  order  for  taxation  does 
not  alter  the  state  of  the  case,  for  that 
order  to  be  of  avail  must  have  been  exe- 
cuted before  the  finding  upon  the  traverse ; 
but  not  having  been  so,  the  Court  is  left 
Ne¥  Serius,  XXI.—Chasc. 


without  jurisdiction,  and  cannot  direct  its 
completion.  The  payment  of  these  costs 
could  be  enforced  only  by  process  against 
the  person  of  the  lunatic,  or  by  the  appoint- 
ment of  a  receiver  of  his  estate,  neither  of 
which  proceedings  is  applicable  now,  the 
jurisdiction  of  the  Court  over  both  person 
and  property  being  ousted  by  the  successful 
traverse.  To  impose  payment  of  the  costs 
as  a  condition  for  the  delivery  up  of  the 
papers  and  property  would  be  unjust,  and, 
in  truth,  of  no  avail,  for  an  action  of  trover 
for  them  could  be  brought  by  the  petitioner, 
and  in  which  he  must  succeed. 

Jan.  15,  1852. — Lord  Justice  Lord 
Cranworth. — This  is  a  petition  by  James 
William  Loveday  against  a  commission  of 
lunacy.  The  prayer  is,  that  the  commis- 
sion and  proceedings  under  it  may  be 
superseded,  and  that  Charles  Baker  and 
John  Loveday  may  be  ordered  to  deliver 
up  to  the  petitioner  the  deeds,  docu- 
ments and  property  of  the  petitioner  in 
their  hands.  The  facts  of  the  case  are 
these : — A  commission  was  issued  at  the 
instance  of  John  Loveday  against  James 
William  Loveday.  The  result  was,  that 
James  William  Loveday  was  found  to  be 
a  lunatic.  Upon  that  the  parties  who  sued 
out  the  commission  proceeded  to  get  the 
appointment  of  a  committee.  The  respon* 
dent,  Charles  Baker,  was  appointed,  but 
no  grant  was  made  to  him  of  the  pro- 
perty of  the  alleged  lunatic.  In  the  mean- 
time, the  alleged  lunatic  traversed  the 
inquisition.  The  traverse  was  tried  at  the 
Gloucester  Assizes  last  summer  ;  and  the 
result  was  a  finding,  not  perhaps  strictly 
correct,  but  a  finding  that  James  William 
Loveday  was  not  a  lunatic  at  that  time  ; 
that  he  was  at  that  time  of  sound  mind  and 
capable  of  governing  himself  and  his  pro- 
perty. Upon  that  this  petition  was  pre- 
sented by  James  William  Loveday,  praying 
a  supersedeas  of  the  commission,  and  that 
Charles  Baker,  who  was  to  have  been  a 
committee  under  the  commission,  and  John 
Loveday,  who  with  his  wife  sued  out  the 
commission,  may  be  ordered  to  deliver  up 
all  papers,  documents  and  property  in  their 
possession  belonging  to  the  petitioner. 
The  grant  of  the  prayer  of  the  petition  so 
far  as  it  seeks  a  supersedeas  of  the  com- 
mission is  a  mere  m.-ttter  of  ooiwse. 
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A  qnesljon  then  mset,  which  is  the  only 
question  pn  which  I  wished  fbr  time.  John 
hoyed^Yt  who  sued  out  the  eommission, 
insisted  thi^t  it  was  a  proper  thing  on  the 
part  of  those  who  exercise  jurisdiction  in 
l\iQaoy  to  give  the  costs  of  suing  out  the 
commission.  That  was  disputed  by  James 
William  LoTeday,  and  thut  dispute  gives 
rise  to  two  questions ;  first,  is  there  juris** 
diction  ?  And  secondly,  if  there  is,  then  is 
this  Bi  proper  case  in  which  to  exercise  it  ? 
With  regard  to  the  propriety  of  ^ving 
costs,  if  there  is  jurisdiction  to  do  so,  that 
depends  on  the  conduct  of  the  parties  in 
suing  out  the  commission  ;  that  is,  how  far 
they  acted  upon  proper  motives,  and  other 
question^  of  that  descriptiai\  relating  to 
the  condaet  of  the  parties.  Upon  that  we 
had  before  us  no  infbrmation,  and  we  took 
the  opportunity  of  speaking  to  the  Lord 
Chimcellor  upoa  the  subject^  from  whom 
we  heiird  that  he  w^  satisfied  the  parties 
bad  ^cted  h0tidfi4e.  Under  the  circunrw 
^tai^ces,  therefore,  tf  we  have  jarisdiction» 
we  think  the  case  a  perfectly  fit  one  in 
which  to  give  the  costs. 

Then  ^see  the  next  and  important 
question*  whether  we  have  jurisdiction. 
Now  there  was  no  such  jurisdiction  indcn 
pendently  o(  the  recent  statute  0  Greo.  4« 
G.  53,  That  was  decided  by  Lord  Loughi 
borough  in  Ex  parte  Feme^  in  which 
case  the  form  of  the  traverse  was,  that  the 
party  was  a  lunatic  at  the  time  of  the 
marriage  and  at  the  time  of  taking  the 
inquisitioit.  That  waa  not  the  time  in 
question.  The  time  was  that  of  the  ver* 
diet  being  g^iyen ;  but  the  verdict  was,  that 
at  that  time  he  was  not  a  lunatic.  The 
party  not  being  a  lunatic^  a  supersedeas 
was  of  course.  Then  came  the  question 
of  costs.  The  then  Solicitor  General  and 
Mr.  Fonblanque  for  the  family  of  the 
^i^ftggs,  pressed  for  costs,  observing  that 
they  had  established  the  lunacy  at  the  time, 
That  appears  to  be  a  stronger  case  than 
the  present,  wher^  it  is  left  in  doubt 
whether  at  the  time  of  the  inquisition  the 
petiiioAcr  was  a  lunatic ;  the  verdict  found 
being  simply  that  the  party  was  not  a 
Iiyiatio  at  the  time  of  the  finding  upon  the 
traverse.  In  the  case  of  Ex  parte  Fernet 
the  Lord  Clyincellpr,  Lord  Loughborough, 
wished  to  give  the  costs;  but  he  said, 
"  Where  ia  the  iund  to  pay  the  eosU  ? 


Where  the  eeanmission  ia  snpMseded  theve 
can  be  no  fund.  There  is  a  step  to  be 
taken,  possession  to  be  taken  of  the  pro* 
perty.  The  traverse  stops  that.  The  lands 
and  goods  have  never  come  into  the  hands 
of  the  Crown.  The  traverse  is  dejure.  It 
is  no  favour.  The  parties  apply  by  pe* 
tition  ;  stating  that  they  are  dissatisfied 
with  the  finding,  and  that  stops  the  com- 
mission. There  is  no  amoveaa  manu»  here. 
If  I  could  act  cum  imperio^  it  is  a  very 
proper  case ;  and  the  paurties  have  entitled 
themselves  to  all  the  costs  I  can  give  them; 
but  I  have  no  jurisdiction."  That  was  the 
opinion  of  Lord  Loughborough,  and  in  a 
case  of  Sherwood  v.  Sanderson  the  prin* 
ciple  was  fully  recognized  by  Lord  Eldon. 
In  that  case  he  was  able  to  give  costs,  not 
simplicUer  by  virtue  of  the  jurisdiction  in 
lunacy,  but  because  the  property  of  the 
lunatic  consisted  in  part  of  a  fund  in 
Chancery  over  which  he  had  jurisdiction. 
He  thought  he  might  deal  with  that  fund 
for  the  purpose  of  giving  costs,  but  he 
recognized  the  doctrine  of  Lord  Lough* 
borough  in  the  previous  case.  The  reason 
of  the  doctrine  is,  I  apprehend,  that  the 
jurisdiction  is  one  of  administering  ^m 
property  bf  the  lunatic,  and  if  this  is  once 
gone  then  nothing  remains  in  the  handa  of 
those  who  exercise  the  jurisdiction  to  ad* 
minister.  That  being  the  doctrine  pre* 
vious  to  the  statute  6  Cjco.  4.  c.  59,  then 
the  question  is,  how  Dsr  it  b  altered  by  that 
statute.  The  statute  is  entitled  *^  An  Act 
for  limiting  the  time  within  which  inqui* 
sitions  of  lunacy,  idiotcy,  and  non  eompot 
mentis  may  be  traversed,  and  for  making 
other  regulations  in  the  proceedings  pend* 
ing  a  traverse."  Now  if  the  enactments 
of  the  statute  are  more  extensive  than 
indicated  by  this  title,  their  effect  wovld 
not  be  limited  by  the  title,  and  the  hct 
that  the  act  is  entitled  only  pending  a 
traverse  would  not  be  material.  Let  us 
see  then  whether  the  enactments  give  any 
jurisdiction  over  the  property  of  the  lunatae 
or  the  costs  at  any  other  time  except 
pending  ^^^  traverse.  If  not,  when  once 
there  is  &  verdict  against  the  lunacy,  the 
law  ^o^^^  ^^»xA  just  as  it  did  before  the 

>^^'  ^  ^vh section,  which  is  the  material 

^^^•^^    0^  ^^*  *^^'  enacU  "  that  it  shall 
V-^^W     \  ^^t  t^e  Lord  Chancellor,  I^rd 
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Ee^pcr»  or  Isolds  Commisnoikers)  or  othar 
Ihe  penofi  or  {>enotia  intrusted  as  Mioit* 
laid,  irom  tima  to  time  after  the  retara  of 
any  such  inqaisition  as  aforesaid,  and  not* 
withstanding  any  petition  or  order  which 
may  be  depending  relating  to  a  traverse 
of  sach  inqoisition)  to  make  sncfa  orders 
relatiTe  to  the  custody  and  commitment  of 
the  pecsoa  or  persons,  and  the  commitment, 
management  and  application  of  the  estates 
aod  effects  of  any  person  or  persons  who 
•haU  or  may  have  been  found  lunatic,  idiot 
or  of  unsound  mind,  by  any  such  inquisition 
or  inquisitions  as  he  or  they  shall  think 
neeessary  or  proper/'  Does  that  authorize 
tlie  Lord  Chancellor  or  the  persons  acting 
in  the  jurisdiction  of  lunacy  to  deal  with 
the  propoty  of  the  alleged  lunatic  after 
the  trial  of  a  trarerse  finding  him  not  a 
Inaatic?  We  have  come  to  the  conclusion 
(it  being  necessary  to  decide  this,  because 
if  we  bad  jurisdiction  and  could  act,  then 
we  should  be  inclined  to  give  costs)  that 
we  have  no  such  authority  given  to  us  by 
the  statute.  There  are  two  main  grounds 
on  which,  after  narrowly  considering  the 
words  of  Che  statute,  we  think  that  must 
be  taken  to  be  the  result.  We  reject  thd 
words  of  the  title  to  the  statute,  but  we 
find  exactly  the  same  meaning  in  the  words 
of  the  4th  section.  The  words  are  "  it 
ahall  be  lawful  for  the  Lord  Chancellor, 
&c  from  time  to  time  after  the  return  of 
any  such  inquintion,  and  notwithstanding 
any  petition  or  order  which  may  be  de-* 
pending  relating  to  a  traverse  of  such  in- 
quisition, to  make  such  orders  relative,"  and 
10  on ;  that  is,  notwithstanding  any  petition 
or  other  proceeding,  the  Court  may  pro- 
ceed. That  is,  you  need  not  wait,  as 
before  the  statute  you  must  have  waited, 
till  the  absolute  establishment  of  the  lunacy 
sn  the  trial  of  the  traverse,  but  you  may 
in  the  mean  time  deal  with  the  property  on 
the  foundation  of  the  inquisition  pending 
the  inquiry  as  to  the  lunacy.  These  con-* 
ndenttions  go  far  to  shew  that  the  power 
given  by  the  statute  beyond  what  existed 
before  was  meant  to  be  conferred  only 
pending  the  trial  of  the  matter  upon  the 
traverse.  But  that  conclusion  is  made 
abundaatly  dear  when  we  see  what  a  eon* 
tvary  eonstraction  must  necessarily  lead  to* 
It  must  lead  to  this,  that  this  jurisdiction 
it  givea  to  deal  with  the  person  as  well  lU 


the  piKyperty  of  th6  allege  Itittatl^.  I'ha 
enactment  enables  tho  Court  "  to  hi<tk^ 
•uch  orders  relative  to  th^  elistody  and 
commitment  of  tho  p^rton  Of  personsi 
and  the  commitment,  management  and 
application  of  the  estate*  itnd  effents*'  of 
alleged  lunatics.  Theso  words  ate  all  of 
the  same  sentence,  and  are  All  governed 
by  the  words  **  it  shall  be  lawf\il  to  make 
such  orders/'  To  what  period  theil  is  it 
that  that  jurisdiction  is  meant  to  extend? 
Is  it  to  the  period  up  to  the  time  Wb^n  tho 
non-lunacy  is  completely  established*  or  is 
it  to  continue  afterwards!  If  Afterwards, 
it  must  be  meant  that  the  Gonrt  should 
have  pov^er  to  deal  with  the  person  as  well 
as  the  property;  and  oti  th«  other  hand,  if 
the  Court  is  not  enabled  to  deal  with  the 
person,  neither  is  it  enabled  to  dsil  with 
the  property.  The  whole  Is  one  enactment, 
and  the  whole  relates  to  one  period.  This 
in  effect  is  a  reductio  ad  absurduikt  That 
being  so,  it  is  unnecessary  to  point  to  the 
other  difficulties  that  have  been  mentioned, 
namely,  that  it  is  impossible  to  say  in  what 
way  the  case  is  to  be  dealt  with  \  or  how 
to  make  an  order  except  a  pStsOnal  ord^ 
to  pay,  or  how  to  noake  an  order  to  take 
possession  of  the  property  by  a  receiver. 
We  have  come  to  the  conclusion,  ther^fore^ 
that  not  being  authorized  to  Act  €um 
tmperfo,  as  Lord  Loughborough  expresses 
it  in  the  case  I  hate  referred  to,  Ird  can 
only  deal  with  the  case  under  the  jurisdic- 
tion conferred  by  the  statute^  and  that  this 
stetute  does  not  authorise  us  to  give  any 
coste  whatever. 

Then  arises  the  other  point  Irhieh  has 
been  suggested,  namely,  whether  inasmuch 
as  the  party  who  was  intended  to  be  the 
committee,  and  those  who  sued  out  the 
commission,  have  property  And  papers  in 
their  possession  belonging  to  the  allied 
lunatic,  and  the  petition  asks  that  they 
may  be  ordered  to  deliver  them  up—* 
whether,  although  we  eould  hot  make 
an  order  giving  the  costs,  we  could  not 
make  the  delivery  up  of  the  prOpArty 
and  documents  conditional  on  payment  of 
the  costs.  We  have  considered  that,  and 
we  are  of  opinion  that  we  are  not  entitled 
to  impose  any  such  terms*  The  delivery 
up  of  tht  property  and  doetitnents  by  the 
respondente,  now  that  the  alleged  lunacy 
has  been  successfully  traversedfia  a  matter 
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pf  simple  justice.  Th«  tespondents  took 
into  their  possession  property  and  papers 
l>elonging  to  the  alleged  lunatic,  because 
(hat  >vas  deemed  necessary  for  his  protec-i 
tion,  by  anticipation,  as  it  were,  upon  the 
assumption  that  the  result  of  the  inquisi-* 
tion  would  be  to  establish  a  title  to  them 
in  the  respondents.  In  that  state  of  things 
it  was  reasonable  that  they  should  hold 
them ;  but  when,  upon  the  result  of  the 
traverse,  he  is  found  not  to  be  a  lunatic,  of 
course  they  are  his  own  property  and  be  is 
entitled  to  the  possession  of  them.  Indeed^ 
^ny  attempt  to  impose  such  terms  would 
be  nugatory,  and  would  leave  the  parties 
open  to  an  action  of  trover  or  other  action 
at  the  instance  of  the  petitioner.  The 
order,  therefore,  we  make  is  an  order  to 
supersede  the  commission,  and  that  the 
respondents  deliver  up  the  papers  and 
property  of  the  petitioner  in  their  pos« 
session  (!)• 
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Dec.  6,  6,  9.  } 

Solicitor's  Bill  of  Costs — Railway  Com" 
pant/. 

Solicitors  in  London  were  appointed  to  a 
projected  company.  Other  solicitors  were 
appointed  as  local  eolicHors^  and  were  du* 
rected  to  prepare  the  notices  to  landowners, 
and  other  matters  connected  with  the^  local 
hoard.  Errors  were  discovered  in  these^ 
and  the  scheme  was  ultimately  tdfandoned. 
The  London  solicitors  in  their  bill  of  costs 
charged  for  the  preparation  of  these  notices^ 
and  the  taxing  Master  allowed  them.  The 
Af aster  of  the  RoUs  disallowed  the  claim, 
and  **  directed"  the  solicitors  to  establish  their 
right  at  law,  on  the  ground  that  the  facts 
were  disputed,  and  that  on  the  facts,  so  far  as 
they  were  ascertained,  there  were  questions 
of  law  to  he  decided.     On  appeal  the  claim 

(1)  In  the  oaie  of  Id  re  Pioki,  12  Law  J.  Rep. 
(n.8.)  Chanc,  57,  Lord  Lyndbur&t  refused  to  make 
any  order  on  the  petition  of  a  party  who  had  sued  out 
a  commission  of  lunacy  and  the  lunacy  was  esta- 
blished, but  the  lunatic  died  before  a  grant  of  the 
estate.  The  petition  in  that  case  prayed  a  reference 
for  the  taxation  of  the  costs,  or  a  diclaration  of  the 
Court  that  the  costs  had  been  properly  incurred  for 
the  benefit  of  the  lunatic  His  Lordship  said  the 
petitioner  might  bring  his  sction. 


t90s  disallowed  MsUil  U  shoM  he  eetdUMei 
at  law,  and  the  soUeOorM  **were  to  be  ai 
liberty"  to  briny  such  action  a»  they  miyhi  be 
advised* 

This  was  an  appeal  from  «n  order  of  tiia 
late  Master  of  Uie  Rolls,  Lord  Langdale, 
and  related  to  the  title  to  oertaiB  items  in 
a  bUl  of  costs.  The  facts  so  far  as  they  are 
necessary  to  be  stated  are  as  follows  :•— « 

In  August  1845  a  company  was  pnn 
jected  for  making  a  rsulway  irosn  Lame  to 
Belfast  and  Ballymena,  and  on  the  23ffd 
of  that  month  Messrs.  BurcheU,  Kilgour  is 
Parson  were,  by  a  reaolutiQii  of  tlic  board 
of  directors,  appointed  the  soiicitors  of  the 
company,  and  on  the  4th  of  September 
following,  another  resolution  was  passed 
appointing  Mr.  Orr  to  be  the  local  solicitor 
of  the  company  at  Ballymena.     By  anoAer 
resolution,  passed  on  the  20th  of  the  same 
month,  Mr.  Orr  was  intrusted  with  the 
parliamentary  notices  and  books  of  refer- 
ence, in  order  that  he  might  prepare  the 
notices  to  landowners,  and  with  other  mat* 
ters   connected  with  the  local  board   at 
Ballymena.     On  the  30th  of  Norember, 
the  plans  and  sections  of  the  railway  were 
deposited  pursuant  to  the  Standing  Orders 
of  Parliament,  but  it  was  immediately  dis- 
covered  that  they  contained  errors  which, 
as  the  company  alleged,  and  which  Messrs* 
Burchell  &  Co.  denied,  rendered  it  impos- 
sible for  the  company  to  proceed  with  tbeir 
entire  scheme,  and  this  circumstance  be- 
came immediately  known  both  to  the  direc- 
tors of  the  company,  to  Mr.  Orr,  and  to 
Messrs.  Burchell  &  Co.     In  consequence 
of  these  errors  (the  fact  of  errors  existing 
not  being  denied)  the  directors,  on  the 
19th  of  December,  passed  a  resolution, 
that  the  main  portion  of  the  line  should  be 
abandoned.  The  preparation  of  the  notices 
to  the  landowners,  which  by  the  resolution 
of  the   20th  of  September  had  been  in- 
trusted to  Mr.  Orr,  were,  at  the  request  of 
that    gentleman,    performed   by   Messrs. 
Burchell  &  Co.,  it  being  necessary  (if  the 
entire  scheme  were  carried  on)  that  the 
notices   should  be   served   previously    to 
the  3 1st  of  December.     The  time  of  this 
beinc»  ^tfected  was  after  the  9th  or  the  15th 
of  X^     ^<obeT,  a  date  strongly  disputed  in 

the  ^  ^ii>tv^^*    ^^^  abandoning  ^e  main 
lii^^  ^d^  ^orni^y  attempted  to  carry  focv 
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nri  Uie  bnmcfa  to  Ballymena,  for  whichg 
liowever,  the  bill  being  rejected  by  -the 
li(xaa»  of  ComnHms,  they  were  unable  to 
obtain  an  act  of  parliament,  and  the  whole 
undertaking  was  consequently  abandoned. 
On  the  15th  of  September  1846,  Messrs. 
Baicbell  &  Co.  delivered  their  bill  of  costs, 
eoDtaining  their  charges  for  the  preparation 
of  the   notieea,  which  was  subsequently 
tued  B^  l,963i.  2«.  8c{.,  of  which  amount 
the  sum  of  748/.  10«.  6d,  was  charged  for 
prepacing  the  notices  to  the  landowners  on 
die  maia  Uiie.     These  notices  having  be- 
oome  Qseleast  Mr.  Andrew  Spottiswoode 
•ad  others,   the  former  directors  of  the 
eompany,    presented   a    petition    to    the 
Master  of  tbe  Rolls,  praying  that  it  might 
be  referred  back  to  the  taxing  Master  to 
leTiew  his  taxation,  and  that  he  might  be 
directed   to  disallow  those,  among   other 
tarns   of  money  which  he  had  allowed; 
and  upiHi  that  petition  being  heard,  it  was 
decided  that,  as  there  was  great  difficulty 
in  ascertaining  the  real  facts,  and  as  some 
questions  of  law  arising  upon  the  facts,  so 
far  as  they  were  ascertained,  existed,  the 
question  ought  to  be  tried  by  an  action  at 
kw,  and  his  Lordship  accordingly  directed 
an  action  to  be  brought  against  the  direc- 
tors for  the  recovery  of  the  sum  which  the 
Master  had  found  to  be  due  to  Messrs. 
fioichell  &  Co.,  on  the  supposition,  which 
was  not  denied,  that  the  directors  were 
liable  for  the  payment  (1).     Messrs.  Bur- 
chell  &  Co.  presented  their  petition  of  ap- 
peal, and  the  same  now  came  on  to  be 
heard. 

(1)  Oa  the  point  of  the  notices  Lord  Langdale's 
jadgmeot  (U  Beav.  599)  was  as  follows: — "  As  to 
tho«e  notices,  fur  which  so  large  a  sum  of  moDey 
wsB  charged,  and  for  which  748^  \9s.  6d.  has*  been 
sllowed  by  the  Master,  it  is  alleged,  on  the  one 
hsiid,  thst  tbey  were  prepared  either  by  the  direct 
orders  or  suthoxity  of  the  petitioners,  or  in  the  due 
discharge  of  the  duty  imposed  upon  the  respondents 
as^  the  attorntes  or  solicitors  of  the  petitioners,  and 
with  the  knowledge  and  approbation  of  at  least  some 
of  the  petitioners.  On  the  other  hand,  it  is  alleged, 
that  the  petitioners  never  gave  any  such  authority, 
and  never  employed  the  respondents  as  their  soli- 
citors, for  the  purpose  of  preparing  these  notices, 
or  as  their  solicitors  in  such  a  manner  as  to  make 
it  their  doty,  or  properly  their  bnsineas,  to  prepare 
the  notices  without  special  order ;  and  thatt  being 
without  special  order,  it  was,  under  the  circum- 
stances in  which  they  were  placed,  contrary  to  their 
duty  to  prepare  the  notices,  which  proved  to  be  of 
no  use  whatever.    After  nading  all  the  affidavita 


Mr.  Bethelit  Mr,  Malins^  Mr.  Schom-* 
berg,  and  Mr,  J^i,  G,  Burke,  appeared  in  sup^ 
port  of  the  appeal,  and  argued  that  the  right 
of  the  solicitors  was  a  plain,  undeniable 
legal  right  to  be  paid  for  business  done  on 
the  order  of  the  company ;  that  the  order 
having  been  given  to  them  to  act  as  the 
solicitors  of  the  company,  their  retainer 
extended  not  only  to  the  acts  necessary  to 
be  done  in  London,  bnt  to  all  matters  con- 
nected with  the  line  of  railway  itself  in 
Ireland ;  that  their  duty  extended  far  be« 
yond  the  deposit  of  the  plans  and  sections, 
and  having  been  desired  by  the  directors 
to  send  over  parties  to  Ireland  in  order 
that  the  surveys  might  be  completed,  and 
the  notices  duly  served,  it  was  the  bounden 
duty  of  Messrs.  Burchell  &  Co.  to  prepare 
the  notices,  for  if  they  had  not  there  would 
not  have  been  time  to  serve  them  by  the 
31st  of  December,  the  last  day  alloweid  for 
such  purposes.  The  resolution  of  the  19th 
of  December  for  the  abandonment  of  the 
main  line  rendered  expedition  necessary  in 
the  preparation  of  the  notices  in  question 
relating  to  the  branch  line.  The  whole 
question  depended  solely  on  written  docu« 
ments,  with  which  the  Court  was  equally, 
if  not  more,  competent  to  deal  satisfactorily 
than  a  jury. 

Mr,  Roundell  Palmer  and  Mr,  Lewin^ 
for  the  respondents,  contended  that  the 
notices  were  wholly  useless  on  account  of 
the  errors  in  the  plans  and  sections,  and 
that  the  preparation  of  those  notices  ought 
not  to  have  been  proceeded  with  after  such 
errors  were  discovered.  It  was  the  duty 
of  Mr.  Orr  to  prepare  these  notices,  and 
he  had  no  authority  to  delegate  that  duty 
to  Messrs.  Burchell  &  Co.  For  that  a 
special  authority  was  required,  and  such 
authority  could  only  be  conferred  by  the 
directors,  who  never  gave  any  such  autho- 
rity. 

Mr,  Bethell  was  heard  in  reply. 

which  have  been  filed,  finding  considerable  dtfil* 
culty  in  ascertaining  the  real  facts,  and  some 
questions  of  law  arising  upon  the  facts,  so  far  as 
they  appear  to  be  ascertained,  and  not  being  able 
to  satisfy  myself  that  the  Master  has  come  to  a  right 
conclusion,  it  appears  to  me,  that  the  question  ought 
to  be  tried  in  an  action,  which  maybe  brought  against 
the  petitioners,  for  the  recovery  of  the  sum  which 
the  Master  has  found  to  he  due  to  the  respondents, 
on  the  supposition  that  the  petitioners  are  liable  for 
the  payment," 
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Lord  Justicb  Knight  Bruce. — The 
eontroveny  before  us  relates  to  a  sum  of 
748Z.  and  something  more,  being  the  amount 
of  charges  in  a  particular  section  of  a  bill 
of  costs.  The  charges  contained  in  this 
section  were  allowed  by  the  taxing  Master, 
but  were  declined  to  be  allowed  by  the 
Master  of  the  Rolls  until  the  solicitors  had 
established  their  right  to  them  at  law. 
There  were  three  different  modes  of  dealing 
^ith  the  case  as  presented  to  the  Master  of 
the  Rolls.  First,  the  Master  of  the  Rolls 
might  have  agreed  with  the  taxing  Master, 
and  allowed  to  the  solicitors  all  they 
claimed;  or,  secondly,  the  Master  of  the 
Rolls,  altogether  differing  from  the  taxing 
Master,  might,  without  allowing  anything 
to  have  been  due,  have  struck  all  these 
claims  out  of  the  bill,  and  thus  ended  the 
matter ;  or,  thirdly,  the  Master  of  the  Rolls 
might  have  given  the  solicitors  an  oppor-^ 
tunity  of  establishing  their  title  to  those 
charges  at  law.  The  only  appeal  brought 
before  us  is  so  constituted  as,  in  my  opin- 
ion, wholly  to  exclude  the  second  of  these 
alternatives,  that  is,  the  total  and  final 
disallowance  of  these  sums.  That  leaves 
us  but  two  out  of  three  alternatives  to  be 
dealt  with.  After  listening  attentively 
and  carefully  to  all  that  has  been  said) 
I  have  not  the  least  hesitation  in  saying 
that  if  we  are  to  elect  between  the  two 
alternatives  left  to  our  choice,  we  have  no 
other  course  than  to  disallow  the  charges, 
unless  the  solicitors  shall  establish  their 
right  to  them  at  law.  At  least,  for  one 
reason  sufficiently  obvious,  I  am  not  dis* 
posed  to  enter  into  the  reasons  which  have 
induced  me  to  adopt  this  view,  unless  the 
appellants'  counsel  should  express  a  wish 
that  I  should  do  so. 

[i^/r.  BethelL — ^We  leave  the  case  en- 
tirely in  your  Lordship's  hands.] 

Lord  Justics  Knight  Bruce. — Then, 
the  appellants'  counsel  not  desiring  a  state- 
ment of  my  reasons,  I  content  myself  by 
saying  that  this  demand  cannot  be  allowed 
unless  it  be  established  by  an  action,  and 
therefore  the  solicitors  are  to  be  at  liberty 
to  bring  such  action  for  this  sum  as  they 
may  be  advised. 

Lord  Justice  Lord  Crakworth. — That 
is  quite  my  opinion,  and  I  have  nothing  to 
addt  I  confess,  at  one  time,  1  was  struck  with 


the  observation  that  the  right  to  these  eoM 
was  a  legal  right,  and  so  clear  that  it  need 
not  go  to  law.  In  this  I  eannot  a^ree.  The 
matter  is  in  very  great  doubt.  It  was 
said,  too,  that  the  title  to  these  costs  de-^ 
pended  wholly  on  documents.  That  is 
not  so.  Here  there  is  a  great  deal  more 
than  documents,  and  until  the  present 
petitioners  establish  their  title  at  law  their 
right  to  these  costs  cannot  be  sustained  to 
our  satis&ction. 

On  the  application  of  the  counsel  of  the 
respondents,  the  costs  of  the  day  were 
allowed  them,  the  order  being  substantially 
the  same  as  that  of  the  Master  of  the  Rolls, 
that  is,  the  solicitors  being  at  liberty  to 
bring  an  action,  instead  of  being  directed 
to  do  so,  the  other  part  of  the  order  re« 
maining  untouched. 


May 
Dec.  1, 


GOOCH   V.  GOOCH. 


WiU-^  Construction — Remoteness, 

W.  T.  devised  real  estates  to  trustees^  U 
receive  the  rents  during  the  litis  and  l^m 
of  the  survivor  of  all  the  thildren  »hiek  his 
dauffhter  M,  (7.  had  or  should  have^  and 
apply  the  same  in  support  of  his  dattghter^ 
and  her  children^  in  equal  shares^  and  when 
any  (jf  his  children  should  attain  ttsstUy^ome 
during  the  minority  of  her  youngest  living 
child,  the  share  of  such  child  was  to  he  paid 
to  him  or  her;  and  when  the  youngest  grands 
child  should  have  attained  twenty-one,  tka 
savings  of  the  rents  were  to  he  paid  amongst 
his  grandchildren  then  living  equally  (with 
benefit  of  survivorship  amongst  his  daughter 
and  the  survivor  of  his  grandchildren,  to 
he  paid  to  the  latter  at  twenty-one ;)  hut  in 
case  any  grandchild  should  leave  issue,  such 
issue  was  to  take  the  parents  share.  In  case 
his  daughter  should  be  living  on  the  youngest 
grandchild  attaining  twenty-one,  then  in  trust 
to  pay  her  an  annuity  of  100/.  a  year  for 
life,  f^  to  poiy  the  rents  from  thai  time 
anifw^t  ^^^  gtandehildren  and  the  issue  of 
^hQ^^Uiif^S  c^<i%i  vn^f'Z  the  decease  of  the 
foi^  ^lii^er  of  hu  grandchildren ;  and  after 
th^^^  «/i3Cof  sttcli  surviving  grandchild,  ia 
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Me^teegiaie on  ike  then  eldeei living ffrand* 
m  rf  kit  danghter.  The  residne  of  his  real 
tfiite  he  directed  to  be  sold^  and  gave  the  pro* 
ceed$  ta  aU  hia  grandehildren^  diUdren  of  Mm 
inghier^  (except  such  eldest  grandson).  The 
kitator  also  gaoe  the  residue  of  his  personal 
fitote  to  he  applied  in  like  manner  as  the  rents 
(fUs  real  eetate.  The  testator  died  in  1 797; 
hi  daughter  had  six  children  living  at  his 
itaiht  two  of  whom  died  unmarried  in  his 
life,  and  she  died  in  1801 ;  and  upon  a  suit 
mtUutedhgJ,  G.  the  youngest  grandchild ,--' 
Hdi^  that  the  trusts,  substituUng  the  issue  for 
the  parent  after  the  youngest  child  attained 
twtntg-one  were  ooid  for  remoteness ;  that 
ike  trusts  of  the  estate,  after  the  death  of 
Me  last  survivor  of  the  children  of  M.  G, 
vert  void  for  remoteness;  and  that  the 
inuts  of  the  produce  of  the  residue  of  the 
rtsl  estates  directed  to  be  sold  after  the  de** 
e«ue  of  the  laH  surviving  child  of  M.  G. 
wert  void  for  remoteness. 

WOliam  Tippell  by  his  will,  dated  the 
84tb  of  October  1792,  gave  and  devised 
all  kia  fi^ehold,  copyhold,  and  leasehold  * 
estates  to  William  Bazire  amd  Jonathan 
Tippell,  their  heirs,  executors,  administra* 
ton  and  assigns,  upon  trust  that  they  "  do 
and  shall  receive  and  take  all  the  rents, 
isaues,  and  profits  of  my  messuages,  lands, 
tenemestSy  and  real  estate  during  the  lives 
and  the  life  of  the  survivor  or  longer  livet 
of  all  the  children  which  my  daughtei 
Mary,  the  wife  of  John  Gooch,  hath  oi 
•kail  have,  and  pay  and  apply  the  same, 
first,  in  keeping  the  houses  and  buildings 
belonging  to  the  estates  in  proper  tenant* 
able  repair,  and  in  discharging  the  an-* 
nuitiea  hereinafter  mentioned;  and  the 
clear  net  proceeds  of  such  rents,  after  the 
above  deductions*'  and  the  payment  of 
the  expenses  of  trustees,  ^*  shall  and  will 
pay  and  apply  in  the  support  of  my  said 
daughter,  and  in  the  maintenance,  educa«* 
tion,  and  bringing  up  of  all  her  children 
which  she  shall  from  time  to  time  have 
living,  in  equal  shares  between  her  and 
them;  thai  is,  one  equal  part  or  share 
thereef  to  and  for  her^  my  said  daughter's, 
own  sole  use  and  benefit,  and  each  child's 
equal  part  and  share,  £or  his  and  her  use, 
or  80  much  thereof,  and  in  such  manner  as 
my  said  trustees  shall  think  proper  and 
ittdge  neeenary^  and  m  ntbkk  .1  wish  mj 


daughter  to  be  consulted ;  save  and  except, 
and  my  will  and  mind  is,  that  from  and 
after  any  of  her  children  shall  attain  the 
age  of  twenty-one  years,  during  the  mino- 
rity of  her  youngest  living  child,  that  the 
part  or  share  of  such  child  or  children 
attaining  the  age  of  twenty->one  years  shall 
from  thenceforth  be  paid  to  him,  her  or 
them  respectively,  to  and  for  his,  her  or 
their  own  use  and  disposal ;  and  when  the 
youngest  of  my  grandchildren  which  shall 
Hve  to  attain  the  age  of  twenty -one  years 
shall  have  arrived  at  that  age,  then  I  direct 
that  such  savings  or  overplus  of  the  clear 
rents  and  profits  as  shall  be  then  in  the 
hands  of  the  trustees  unexpended  for  the 
purposes  aforesaid,  and  the  rents  then 
due,  shall  be  paid  and  divided  to  and 
amongst  my  said  grandchildren  that  shall 
be  then  living,  equally  share  and  share 
alike." 

^'  And  my  will  is,  that  in  case  any  of 
my  grandc}iildren  by  my  said  daughter 
shall  happen  to  depart  this  life  under  the 
age  of  twenty^one  years  without  leaving 
any  issue  of  his,  her  or  their  body  of 
bodies  lawfiilly  begotten  then  living,  then 
that  the  part  and  share,  parts  and  shares, 
of  the  said  clear  rents  and  profits  of  such 
grandchildren  and  children  so  dying  under 
age  and  without  issue  as  aforesaid,  shall 
be  paid  and  applied  by  my  said  tru8-« 
tees  to  and  amongst  my  said  daughter 
and  the  survivors  or  others  of  my 
grandchildren  by  her,  in  equal  shares,—* 
as  to  my  daughter's  share  thereof,  to  her 
for  her  own  use  and  benefit,  and  as  to  her 
children's  share,  to  and  for  their  separate 
and  respective  support  and  benefit,  in  such 
manner  as  my  said  trustees  shall  think 
proper,  during  their  respective  minorities, 
or  otherwise  to  be  paid  to  them  at  their 
respective  ages  of  twenty-one  years ;  but 
in  case  any  of  my  said  grandchildren  shall 
depart  this  life  under  the  age  of  twenty- 
one  years,  leaving  issue  of  his,  her  or 
their  body  or  bodies  lawfully  begotten,  my 
will  and  mind  is,  that  such  issue  shall  be 
•ntitled  to  the  part  or  share  of  the  said 
clear  rents  and  profits  its  fiither  or  mother 
would  have  been  entitled  unto  if  living, 
to  be  paid  and  applied  in  like  manner  for 
the  support  and  benefit  of  such  issue  ;  and 
in  case  my  said  daughter  Mary  shall  happen 
to  depart  this  life  before  aJl  my  grand* 
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children  by  her  shall  have  attained  the  age  of 
twenty-one  years,  then  my  will  and  mind  is^ 
that  her  part  and  share  of  the  said  clear  rents 
and  profits  shall  from  her  decease  flow  to 
and  be  paid  and  applied  for  the  use  and 
benefit  of  all  her  children  and  their  issue, 
until  the  youngest  of  such  children  shall 
attain  twenty-one,  in  equal  shares,  as  an 
increase  of,  and  with  their  respective  parts 
and  shares  of  such  rents  and  profits,  and 
in  like  manner  and  in  such  proportions  as 
such  shares  are  hereinbefore  directed  to  be 
paid  and  applied  to  and  for  their  respec- 
tive use  and  benefit ;  and  in  case  my  said 
daughter,  Mary  Gooch,  shall  be  living  at 
the  time  the  youngest  of  my  grandchildren 
by  her  shall  attain  the  age  of  twenty-one 
years,"  then,  upon  trust  to  pay  to  his 
daughter,  Mary  Gooch,  an  annuity  of  lOOZ* 
a  year  for  life,  which  he  directed  might  be 
charged  upon  his  real  estate  for  her  separate 
use ;  and  also  in  case  his  brother,  Thomas 
Tippell,  and  his  sister,  Elizabeth  Seawater^ 
or  either  of  them,  should  be  then  living, 
to  pay  to  them  an  annuity  of  20/.  a-piece 
for  their  lives,  both  of  which  he  directed 
might  be  charged  upon  his  real  estate. 
*'And  from  and  after  all  my  grandchildren 
by  my  said  daughter  and  the  youngest  of 
them  shall  have  attained  the  age  of  twenty- 
one  years,  then  I  direct  that  the  clear  rents 
and  profits  of  my  real  estates  accruing 
from  that  time  shall  be  paid  and  applied 
to  and  amongst  my  said  grandchildren, 
and  the  issue  of  any  of  them  that  shall 
happen  to  die  leaving  issue,  equally,  share 
and  share  alike,  and  to  the  survivors  and 
survivor  of  them  until  the  decease  of 
the  longest  liver  of  my  said  grand- 
children ;  provided,  that  the  issue  of  any 
such  child  or  children  dying  in  that  time 
and  leaving  issue  shall  only  be  entitled  to 
such  part  or  share  of  the  said  clear  rents 
and  profits  as  its  father  or  mother  would 
have  been  entitled  unto  if  living,  and  the 
part  or  share  of  such  issue  shall  be  applied 
in  the  maintenance  and  education  thereof 
by  the  trustees  for  the  time  being,  as  they 
or  the  guardians  of  such  issue  shall  think 
proper,  during  the  minority  of  such  issue." 
And  from  and  immediately  after  the  decease 
of  the  survivor  or  longest  liver  of  my  said 
grandchildren,  **  then  upon  trust  that  my 
devisees  in  trust,  or  the  trustees  for  the 
time  being,  do  and  shall  convey,  surrender, 


settle,  and  assure  all  that  my  messuage, 
&c.,  and  real  estate  at  Sutton,  subject  to 
the  payment,  with  the  rest  of  my  real 
estate,  of  a  proportionate  part  of  the  an-* 
unities  previously  given,  unto  such  son  of 
any  one  of  my  said  grandchildren  as  shall 
at  such  decease  of  the  survivor  or  longer 
liver  of  them  be  then  the  eldest  living 
grandson  of  my  said  daughter,  and  his  hein 
for  ever,"  whom  he  directed  to  take  the  sur- 
name  of  *'  Tippell,"  and  use  the  arms  of 
the  family,  with  a  gift  over  in  case  of 
non-compliance  to  the  next  eldest  grand- 
son of  his  daughter,  who  should  take  and 
use  the  surname  and  the  arms  of  Tippell, 
and  his  heirs. 

*^  And  all  the  residue  of  my  real  estate, 
whatsoever  and  wheresoever,  subject  to 
the  payment  of  the  residue  of  the  said  an- 
nuities, I  direct  shall  be  sold  by  the  then 
trustees  as  soon  as  conveniently  can  be 
after  the  decease  of  the  longest  liver  or 
survivor  of  my  grandchildren;  and  the 
monies  arising  by  sale  thereof,  and  from 
the  rents  and  profits  thereof,  from  the 
decease  of  such  surviving  grandchild  until 
such  sale,  1  give  and  bequeath  unto  all 
and  every  my  grandchildren,  the  children 
of  my  daughter,  whether  male  or  female, 
other  than  and  except  such  eldest  grand- 
son of  my  said  daughter  who  will  be  enti- 
tled to  the  Sutton  estate  by  virtue  of  the 
devise  afore-mentioned,  equally  to  be 
divided  between  them,  share  and  share 
alike." 

Power  was  then  given  to  the  surviving 
or  continuing  trustee,  with  the  appro- 
bation of  his  daughter,  to  appoint  new 
trustees. 

The  testator  then  gave  the  residue  of 
his  personal  estate  to  his  trustees,  upon 
trust  to  invest  the  same  until  his  youngest 
grandchild  which  should  live  to  attain  the 
age  of  twenty-one  years  should  have  attained 
that  age  ;  and  after  paying  certain  an- 
nuities out  of  the  interest,  the  residue 
thereof  was  to  be  added  to  the  clear  rents 
and  profits  arising  from  his  real  estate,  and 
be  considered  as  a  consolidated  fund,  and 
be  paid  and  applied  therewith  to  and  for 
the  ben^^^  ^^  ^^^  daughter  and  her  children 
and  the^^  respective  issue  in  equal  shares, 
part%  i^d  proportions,  and  at  such  times 
and  \>>  iiV^  manner  as  such  clear  rents  and 
>  ?^  '^\^t^  ^vcected  to  be  applied  during 


^^^41' 


Vol.  XXI.] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


241 


the  minority  of  his  said  youngest  grand* 
child  as  aforesaid ;  and  upon  such  youngest 
giandchild  attaining  twenty-one  he  gare 
the  principal  money  unto  and  amongst  his 
said  daughter,  in  case  she  should  be  then 
living,  and  her  children,  and  if  she  should 
be  then  dead,  then  unto  her  said  children, 
and  the  issue  of  any  of  them  that  should  be 
then  dead,  in  equal  parts,  shares,  and  pro- 
portions, save  only  that  such  issue  of  his 
said  daughter's  children  should  be  entitled 
only  to  the  part  or  share  of  such  principal 
money  as  its  &ther  or  mother  would  have 
been  entitled  unto  if  living. 

Provision  was  then  made  for  the  accu- 
mnlation  of  the  portion  of  rents  of  his 
daoghter's  children  not  wanted  for  main- 
tenance, and  also  for  dividing  his  estate  at 
the  end  of  twelve,  or,  at  the  latest,  at 
fifteen  months  after  her  youngest  grand- 
child should  have  attained  the  age  of 
twenty-one  years ;  and  the  testator  ap- 
pointed William  Bazire  and  Jonathan 
Tippell  executors  of  his  will. 

The  testator  died  on  the  18th  of  January 
1797,  leaving  Mazy  Gooch  his  only  child 
and  next-of-kin,  and  also  his  heiress-at- 
kw,  and  heiress  by  the  customs  of  the 
manors  of  which  the  copyholds  were 
holden.  She  had  six  children,  Mary 
Bazire,  John  Tippell  Gooch,  Anna  Gooch, 
Maria  Gooch,  George  Gooch  and  the 
plaintiff  James  Gooch.  They  were  all 
living  at  the  death  of  the  testator,  and 
were  all  in&nts  with  the  exception  of 
Mary  Bazire,  who  was  a  child  by  a  former 
hnsband.  She  died  in  1800  unmarried. 
Mary  Grooch  died  in  1801.  Anna  Gooch 
died  in  180?  unmarried,  and  John  Tippell 
Gooch  died  in  1837  intestate  as  to  real 
estates,  leaving  the  defendant  Watson 
Gooch  his  eldest  son  and  heir-at-law,  who 
was  also  the  heir-at-law  of  the  testator  and 
of  Mary  Grooch. 

Maria  Ciooch  intermarried  with  Robert 
Cann  and  had  issue. 

Geoi^  Gooch  was  also  married,  and 
had  issue. 

The  real  estate  of  the  testator  consisted 
of  fireeholds  and  of  copyholds,  all  of  which 
with  the  exception  of  one  were  of  the  tenure 
of  Borough  English. 

The   plaintiff,   James   Gooch,    as   the 
youngest  son  of  Mary  Gooch,  was  her  cus- 
Niw  SKBiBfl^  XXL— CHAsa 


tomary  heir,  and  also  the  customary  heir 
of  the  testator. 

Mr.  R,  Palmer  and  Mr,  Crtug,  for  the 
plaintiff.— The  time  for  distribution  is  the 
period  to  ascertain  the  vesting  of  a  fund. 
The  youngest  grandchild  might  have 
attained  twenty-one  in  the  lifetime  of  Mrs. 
Gooch.  It  was  material,  therefore,  to 
ascertain  who  were  the  grandchildren  con- 
templated, and  at  whose  death  the  substi- 
tution was  to  take  place,  and  whether  it 
was  a  gift  to  those  who  survived  the  period 
when  the  youngest  child  should  attain  the 
age  of  twenty-one  years,  and  ^as  not,  as  a 
trust  substituting  the  issue  for  the  parent 
after  they  attained  twenty-one,  void  for 
remoteness.  The  trust  relating  to  the 
Sutton  estate  was  to  take  effect  after  the 
decease  of  the  survivor  of  the  grand- 
children. The  trusts  respecting  the  rents 
and  the  proceeds  of  the  residuary  real 
estates  directed  to  be  sold  were  to  take 
effect  upon  the  same  event.  A  limitation 
to  an  unborn  child  for  life  has  been  held 
not  to  be  good  unless  the  remainder  vested 
in  interest  at  the  same  time — Hayes  v. 
Hayes  (1),  but  the  authority  of  this  case 
has  been  doubted — 1  Jar*  on  fViUsj  239. 
The  construction  of  a  will  is  not  to  be 
influenced  either  by  a  desire  to  destroy 
the  limitations  or  to  escape  from  so  doing ; 
but  assuming  the  limitations  to  be  void, 
the  criterion  is  not  whether  they  might  be 
vested,  or  whether  in  the  events  that  have 
happened  they  would  have  vested,  but 
whether  they  ought  not  to  be  considered 
according  to  the  circumstances  as  they 
existed  at  the  death  of  the  testator — CadeU 
V.  Palmer  (2).  The  gift  would  comprise 
all  grandchildren  who  came  into  existence 
before  the  youngest  child  of  Mary  Gooch 
attained  twenty-one.  Cases  are  not  want- 
ing to  shew  the  gift  will  not  be  confined 
to  children  living  at  the  death  of  the 
testator. 

1  Rop.  Ley.  42,  3rd  edit. 

2  Jar.  on  Wills,  78,  81. 

Huyhesy.  Huyhes,  3  Bro.  C.C.  352; 
14  Ves.  256. 


(1)  4  Ruu.  811 ;   8.  c.  6  Law  J.  Rep.  Chanc 
141. 

(2)  1  CL  &  F.  872. 
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SingleUm  v.  GUhert,  1  Cox,  68. 
WhUhread  v.  Lord  St.  John,  10  Yes. 
152. 

Mr,  Waifole  and  Mr,  Dickinson^  for 
Watson  Goocb. — The  limitations  cannot 
be  considered  as  too  remote.  Tbe  words 
of  tbe  will  can  only  be  satisfactorily  con- 
strued by  confining  tbe  reference  to  sucb 
only  of  the  children  of  Mary  Goocb  as 
were  living  at  tbe  death  of  the  testator;  it 
would  otherwise  be  inconsistent  with  the 
direction,  that  on  the  youngest  attaining 
twenty-one,  Mary  Goocb  was  to  become 
entitled  to  an  annuity,  and  was  to  cease  to 
participate  in  the  rents. 

Bateman  v.  Roach,  9  Mod.  104. 

Sprackling  v.*  Ranier,  1  Dick.  844. 

Ringrose  v.  Bramham,  2  Cox,  884. 

Butler  V.  Lowe,  10  Sim.  317. 

Storrs  V.  Benhow,  2  Myl.  &  K.  46 ;  s.  c. 
2  Law  J.  Rep.  (n.s.)  Chanc.  201. 

Leake  v.  Rohineon,  2  Mer.  868,  888. 

Fanderplank  v.  Kina,  8  Hare,  1 ;  s.  c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  497. 

Mr,  Lloyd  and  Mr,  Bromley,  for  George 
€k>och. 

Mr,  RoupeU  and  Mr,  Baily,  for  Mr.  and 
Mrs.  Cann.— -The  deed  wbidh  was  to  grant 
the  annuity  to  the  testator's  daughter  was 
by  his  will  to  secure  it  to  her  for  her  sepa- 
rate use.  It  is  evident  therefore  that  the  gifts 
in  the  will  were  confined  to  children  who 
should  be  living  in  her  lifetime — Jee  v. 
Audley  (8).  When  time,  express  or  implied, 
is  referred  to  in  a  wiU,  it  must  be  considered 
with  reference  to  the  class.  The  will  refers 
to  all  the  children  of  Mary  Goocb  which 
*'  she  hath  or  may  have."  This  is  a 
construction  which  tiie  Court  will  adopt 
in  the  absence  of  anything  to  prevent  it. 
In  Moyg  v.  Mogg  (4),  respecting  the 
Lower  Mark  estate,  the  words  of  the  tes- 
tator's will  were  narrowed  in  tbe  range  of 
objects  by  limiting  it  to  the  children  who 
were  living  at  the  death  of  the  testator ;  but 
in  this  case  every  one  of  the  donees  was  to 
attain  twenty-one,  and  it  could  not  operate 
during  the  life  of  the  daughter.  The  words 
of  this  will  therefore  ought  to  be  narrowed 
in  their  construction  so  as  to  bring  its 

(8)  1  Cox,  824. 
(4)  1  Mer.  654,  658. 


limitations  within  legal  limits.  The  testator 
has  also  used  the  words  **my  grand- 
childrefn  by  my  daughter."  This  is  a 
possessive  pronoun,  and  it  is  not  likely 
he  would  have  applied  it  to  persons  to  be 
bom — Harvey  v.  Harvey  (5). 

Mr,  Miller  and  Mr,  Grenside,  for  other 
parties. 

Mr,  Craig,  in  reply,  cited  GUmore  ▼• 
Severn  (6). 

Dec.  1.— The  Master  of  the  Rolls. 
—By  tills  will  the  testator  gave  all  his 
freehold,  copyhold,  and  leasehold  estates 
to  trustees,  tiieir  heirs,  executors,  admi- 
nistrators, and  assigns — **In  trust  to  re- 
ceive the  rents  and  profits  of  my  real 
estate  during  the  lives  and  Ufe  of  the  sur- 
vivor or  longer  Uver  of  all  the  children 
which  my  daughter  Mary,  the  wife  of  John 
Grooch,  hath  or  shall  have,"  to  be  held  in 
trust, — which  may  be  divided  fbr  tbe  sake 
of  reference  into  three  branches : — ^The  first 
set  of  trusts  relates  to  the  income  of  the 
trust  estates  firom  the  death  of  the  testator 
until  his  youngest  grandchild  attains 
twenty-one :  the  next  set  of  trusts  relates 
to  tbe  income  of  tbe  trust  estates  after  the 
time  of  the  youngest  grandchild  attain- 
ing twenty-one  until  the  death  of  the  last 
surviving  grandchild:  and  the  third  set 
of  trusts  professes  to  dispose  of  the  pro- 
perty after  the  deatii  of  the  last  surviving 
grandchild  of  the  testator.  Tbe  first  set 
of  trusts  which  relate  to  the  income  of  the 
trust  estates  until  the  youngest  grand- 
child attains  twenty-one  are,  that  the  rent 
shall  be  applied  first  in  keeping  the  houses 
and  buDdings  relating  to  the  estate  in  re- 
pair, and  in  discharging  annuities  after 
mentioned ;  secondly,  in  paying  exi>enses 
of  trustees ;  thirdly,  "  in  support  of  my 
daughter  Mary  Goocb,  and  in  the  mainte- 
nance and  education  of  all  her  children 
who  may  be  living,  from  time  to  time  in 
equal  shares,  that  is  to  say,  one  share  to 
my  daughter,  and  one  other  equal  share  to 
each  of  the  children,"  and  when  any  child 
attains  twenty-one  during  the  minority  of 
tbe  youngest  living  child,  the  proper  share 
ia  to  be  paid  to  that  child.  If  any  child 
dies  under  twenty-one  without  issue  tbe 

/  5)  4  Be&T.  215 :  «.  c  5  Ibid.  184. 
(6)  1  Bto.  C.C.  582. 
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share  of  that  child  la  to  he  equally  divided 
between  Mary  Gooch  and  the  surviving 
children.  If  any  ohild  diea  under  twenty-one 
with  issue,  the  issue  are  to  take  the  share 
of  the  parent  If  Maiy  Gooch  dies  hefore 
the  youngest  child  attains  twenty-one,  her 
share  is  to  he  divided  among  the  children 
and  their  issue  until  the  youngest  child 
attains  twenty-one.  Then  comes  the  se- 
cond set  of  trusts,  which  provides,  that 
when  the  youngest  child  attains  twenty- 
one  all  arrears  and  accumulations,  and  the 
rents  then  due,  are  to  he  divided  among 
the  children  then  living  equally.  If  Mary 
Gooch  shall  he  living  when  the  youngest 
child  attains  tw€nty-one,  then  the  estates 
are  to  he  charged  with  an  annuity  of  100/. 
per  annum  for  Mary  Gooch  for  her  life  for 
her  separate  use,  and  also  an  annuity  of 
20^  to  the  testator's  hrother,  Thomas  Tip- 
pell,  and  a  similar  annuity  to  the  sister, 
Eliaaheth  Seawater,  if  they  are  then  alive; 
and  suhject  thereto,  when  the  youngest 
child  has  attained  twenty-one,  ihe  rents 
and  profits  are  to  he  divided  among  the 
children  and  the  issue  of  any  of  them  that 
shall  happen  to  die  during  the  life  of  the 
surviving  child,  and  providing  that  the 
issne  of  a  child  dying  within  that  time  shall 
only  take  the  parent's  share.  Then  comes 
the  third  set  of  trusts,  which  provides,  that 
on  the  death  of  the  surviving  grandchild 
the  trustees  shall  convey  the  property  at 
Sutton  charged  with  the  suhsisting  annuity 
to  the  eldest  living  grandson  of  his  daugh- 
ter Mary  Gooch  in  fee,  with  a  proviso  for 
shiftmg  the  estate  to  the  next  eldest  grand* 
son  of  Mary  Gooch^  in  case  the  eldest  does 
not  take  the  luune  and  arms  of  Tippell; 
and  the  testator  then  directs  the  residue  of 
the  real  estate,  subject  to  the  payment  out 
of  that  residue  of  the  suhsisting  annuities, 
to  he  sold,  and  the  produce  thereof,  toge- 
ther with  the  rents  until  sale  to  be  paid, 
in  these  words,  "unto  all  and  every  my 
grandchildren  the  children  of  my  daughter 
other  than  and  except  such  eldest  grandson 
of  my  daughter  who  may  be  entitled  to 
my  Sutton  estate,  equally."  The  will 
contains  a  clause  directing  the  receipts  of 
the  trustees  to  be  good  discharges.  It  con- 
tains a  power  of  appointing  new  trustees, 
and  a  direction  to  the  trustees  and  execu- 
tors to  convert  the  whole  personal  estate 
into  money,  and  thereout  to  pay  legacies, 


fines,  or  admissions  to  the  copyholds.  And 
the  testator  then  directs  that  the  residue 
of  his  personal  estate  shall  be  invested 
imtfl  his  youngest  grandchild  attains 
twenty-one,  and  out  of  the  produce  thereof 
they  are  to  pay  the  annuity,  and  the  ba- 
lance of  the  income  is  to  be  applied  in  aid 
of  the  rents  of  the  real  estate  as  before 
directed;  and  upon  the  youngest  grand- 
child attaining  twenty-one,  the  principal  is 
to  be  divided  between  his  daughter  and  her 
children,  or  such  of  them  as  should  be  then 
living,  and  the  issue  of  the  deceased  child 
is  to  take  the  parent's  share.  The  testator 
then  appointed  his  trustees  executors  of 
his  will,  and  died  in  1797.  He  left  his 
daughter  Mary  Gooch  surviving.  She 
had  at  that  time  by  her  first  husband  one 
daughter  living,  but  who  died  before  her 
mother  without  leaving  issue ;  and  by  her 
second  husband,  Mary  Gooch  had  living, 
at  the  death  of  the  testator,  five  children, 
all  of  whom  survived  her,  and  of  whom 
three  are  now  living,  one  of  them  is  James 
Gk)och,  the  plaintiff,  who  is  her  youngest 
son  and  customary  heir  in  Borough  English 
of  the  testator,  and  also  his  legal  personal 
representative.  Watson  Gooch,  the  first 
defendant  on  the  record,  is  the  grandson 
and  heir-at-law  of  the  testator  as  fiir  as 
regards  tho  fireeholds.  Mary  Gooch  had 
no  children  bom  after  the  death  of  the 
testator. 

The  plaintiff  contends  the  true  con* 
struction  of  the  will  of  the  testator  to  be, 
first,  that  the  trusts  for  the  substitution  of 
the  issue  for  the  parent  after  the  youngest 
child  has  attained  twenty-one ;  secondly, 
that  the  trusts  of  the  Sutton  estate,  after 
the  decease  of  the  last  surviving  child ;  and, 
thirdly,  that  the  trusts  as  to  the  proceeds 
of  the  residue  of  the  real  estate  directed  to 
be  sold  on  the  death  of  the  last  surviving 
ohild,  are  all  void,  because  they  are  not 
limited  to  take  effect  within  the  time  pre- 
scribed by  law;  and  that  being  void,  the 
testator  has  not  by  his  will  made  any  dis- 
position of  his  property  given  to  each 
child  of  Mary  Gooch  aiter  the  death  of 
that  child,  and  that,  consequently,  the  plain- 
tiff is  entitled  to  the  lands  held  in  Borough 
English,  as  the  heir  of  the  testator,  accord- 
ing to  the  custom,  on  the  decease  of  each 
child  of  Mary  Gooch.  This  question 
depends  on  what  chUdren  of  Mary  Gooch 
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are  included  in  the  words  of  the  will,  and 
whether  the  word  *' living"  confined  the 
gift  to  the  children  of  Mary  Gooch  who 
might  he  living  at  the  date  of  the  testator's 
death ;  or  secondly,  whether  it  is  to  he 
extended  to  the  period  of  the  decease  of 
Mary  Grooch,  and  thus  include  all  children 
whom  she  might  hy  possibility  have ;  and 
thirdly,  whether  it  is  to  be  considered  as 
including  the  children  who  might  be  alive 
from  time  to  time  until  the  youngest  of 
them  for  the  time  being  attains  the  age  of 
twenty-one  years. 

The  words  of  the  gift  are  *'  during  the 
lives  and  the  life  of  the  survivor  or 
longer  liver  of  all  the  children  which 
my  daughter  Mary  Gooch  hath  or  shall 
have.*'  It  is  urged  hy  those  who  con- 
tend for  the  validity  of  this  devise,  that 
the  time  specified  for  ascertaining  the  class 
is  the  death  of  the  testator,  and  although 
the  words  "shall  have*'  import  children 
bom  after  the  date  of  the  will,  they  are, 
it  is  said,  usually  satisfied  by  referring 
them  to  the  period  which  might  elapse 
between  the  execution  of  the  will  and  his 
decease ;  and  in  support  of  this  view  of  the 
case,  I  might  refer,  among  others,  to  the 
cases  of  Sprackling  v.  Ranter^  Stdrrs  v. 
Benbow  and  Butler  v.  Lowe.  In  all  those 
cases,  the  words  importing  futurity  were 
so  confined;  and  it  was  held  by  Sir  J. 
Leach  in  Starrs  v.  Benbow^  that  the  Court 
would  not  interfere  to  construe  a  will  to 
include  all  the  issue  which  might  be  bom, 
for  this  reason,  that  the  Court  will  not 
impute  to  any  testator  an  intention  so 
improbable  as  to  postpone  the  distribution 
of  the  residue  until  the  death  of  all  the 
children  who  might  be  bom  to  the  person 
named  in  the  will.  They  contend  also, 
that  the  rule  prevailing  in  the  construction 
of  instruments  of  this  description  is,  that 
the  class  is  to  be  ascertained  when  the 
distribution  is  to  take  place,  and  that  the 
distribution  here  takes  place  immediately 
on  the  decease  of  the  testator,  by  the  devise 
of  the  rents  between  Mary  Gooch  and  her 
children ;  but  the  cases  cited  relate  exclu- 
sively to  personal  estate,  and  have  been 
considered  as  defining  an  excepted  class, 
but  not  as  shaking  the  general  rule,  and 
where,  in  the  absence  of  any  particular 
words  importing  the  contrary,  the  class 
to  take  would  be  determined  at  the  death 


of  the  testator ;  if  efiect  is  to  be  given  to 
the  words  importing  futurity,  it  must  be 
to  admit  children  bom  subsequent  to  that 
period.  This  was  determined  in  the  case 
oi  Mogg  v.  Mogg;  where  the  testator  de- 
vised an  estate  to  trustees,  in  trust  to  pay 
the  rents  for  the  maintenance  of  the  child 
and  children  begotten  and  to  be  begotten 
of  his  daughter  Sarah.  The  same  argument 
was  urged  there,  as  was  urged  here,  that 
the  words  might  be  satisfied  by  admitting 
the  children  bom  after  the  date  of  the  will 
and  previous  to  the  death  of  the  testator; 
but  the  Court  of  King's  Bench  certified 
that  all  the  children  bom  after  the  death 
of  the  testator  took  interests  under  this 
devise,  and  Sir  William  Grant  confirmed 
this  certificate.  Upon  looking  attentively 
at  the  words  of  this  will,  I  am  unable  to 
distinguish  the  expressions  contained  in 
it  from  those  employed  by  the  testator  in 
Magg  v.  Mogg,  There  the  words  were 
*'  begotten  and  to  be  begotten."  Here  the 
words  are  ''hath  and  shall  have."  The 
case  of  Mogg  v.  Mogg  has  always  been 
considered  a  leading  case  in  illustrating 
the  rules  which  regulate  the  class  of  children 
entitled  to  take  under  devises,  whether 
immediate  or  future.  I  concur  in  the 
conclusion  come  to  in  that  case,  and  I 
consider  that  it  settles  and  concludes  the 
question  here  as  far  as  to  let  in  the  child- 
ren of  Mary  Gooch  who  might  be  bom 
subsequently  to  the  death  of  the  testator, 
unless  there  are  other  passages  in  the  will 
cutting  down  or  destroying  the  effect  of 
these  words.  The  circumstance  that  no 
child  of  Mary  Gooch  was  bom  after  the 
death  of  the  testator  cannot,  it  is  manifest, 
affect  or  alter  this  conclusion.  The  rule 
of  law  is  clear,  that  the  gift  is  bad  alto- 
gether if  some  of  the  class  are  incapable 
of  taking  by  reason  of  that  rule,  and  were 
it  not  so,  the  validity  of  the  devise  would 
depend  on  the  fact  of  whether  the  testator 
died  a  few  years  sooner  or  later. 

Upon  looking  through  the  rest  of  the 
will,  I  find  no  words  to  qualify  or  weaken 
the  effect  of  the  words  I  have  referred  to, 
letting  in  the  children  of  Mary  Gooch.  On 
the  contrary,  the  whole  scope  and  object 
of  the  will  plainly  points  to  their  admission 
to  sli&f^  ^^  ^^  rents  of  children  who  might 
be  bort^  after  the  testator's  death.  Thus 
IxQ  aftct^^^^  speaks  of  "  all  the  children 
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she  shall  firom  time  to  tiine  have  living,'* 
and  the  ultimate  devise  of  the  rents,  on 
the  youngest  child  attaining  twenty-one, 
is,  "  amongst  my  said  grandchildren  that 
shall  then  be  living.*'  Assuming,  however, 
children  bom  subsequently  to  the  date  of 
the  decease  of  the  testator,  it  is  still  a 
question  up  to  what  period  it  was  the  tes- 
tator's intention  to  admit  them.  On  this 
subject  I  have  arrived  at  the  conclusion, 
that  the  words  of  the  will  do  not  point  to 
the  death  of  Mary  Gooch  as  the  period, 
and  for  this  reason,  the  will  provides  for 
the  event  of  the  youngest  child  of  Mary 
Gooch  attaining  twenty-one  in  her  lifetime. 
It  is  obvious  that  it  would  be  wholly 
inconsistent  with  this  provision  that  it 
should  remain  a  matter  of  uncertainty 
until  the  death  of  Mary  Gooch  who  was 
or  might  be  her  youngest  chUd.  I  think 
that  the  words  used  by  the  testator  here 
and  throughout  the  will,  shew  that  he  con- 
sidered that  the  class  of  his  grandchildren 
was  to  be  ascertained  when  the  youngest 
child  of  Mary  Gooch  for  the  time  being 
attained  twenty-one,  and  that  he  considered 
the  possibility  of  any  child  being  bom  to 
Mary  Gooch  after  the  next  former  living 
child  had  attained  twenty-one  as  a  contin- 
gency so  remote  as  not  to  be  worth  pro- 
viding against. 

The  real  construction  of  the  will  of  the 
testator  appears  to  me  to  be  the  only 
remaining  point  I  have  not  referred  to, 
namely,  diat  it  includes  the  children  who 
might  be  let  in  from  time  to  time  during 
the  life  of  Mary  Gooch,  whether  born  after 
or  before  the  death  of  the  testator,  until 
the  period  when  the  youngest  of  her  living 
children  attained  the  age  of  twenty-one 
years.  This  is  confirmed  by  various 
expressions  in  the  will,  which,  with  what  I 
have  already  stated,  is  sufficient  to  shew 
the  meaning  of,  without  reading  the  con- 
text, such  expressions  as  these,  *'  all  the 
children  she  shall  firom  time  to  time  have 
living,"  "  the  youngest  living  child," 
"  when  the  youngest  of  the  grandchildren 
shall  have  attained  twenty-one  years," 
"  among  my  said  grandchildren  who  shall 
then  be  living,  equally."  The  obvious 
pnfnd  facie  meaning  of  all  those  expres- 
sions is,  not  only  to  include  children  of 
Mary  Gooch  who  might  be  born  after  the 


decease  of  the  testator,  but  also  to  point  to 
the  fluctuations  that  might  take  place  in 
that  class  untU  the  youngest  child  for  the 
time  being  attained  the  age  of  twenty-one 
years. 

The  result  of  this  constraction,  if  cor- 
rect, is,  that  the  testator  has  attempted  to 
do  that  which  by  law  he  is  not  permitted 
to  do,  and  has  attempted  to  give  interests 
as  purchasers  to  the  unborn  children  of  his 
daughter,  Mary  Gooch. 

I  am  of  opinion,  therefore,  that  the  limi- 
tations to  the  issue  of  Mary  Gooch  who 
might  be  bom  after  the  decease  of  the  tes- 
tator, are  void  for  remoteness,  and  that  in 
these  respects  I  must  declare  that  the  tes- 
tator died  intestate. 

The  description  of  the  residue  of  the  real 
estate  is  obscure,  by  reason  of  some  clerical 
error,  which  appears  to  have  crept  into  the 
copy  of  the  vrill.  The  words  I  read  again 
are,  **  imto  all  and  every  my  grandchildren, 
the  children  of  my  daughter,  other  than 
and  except  such  eldest  grandson  of  my 
daughter  who  will  be  entitled  to  my  Sutton 
estate."  As  it  stands,  there  is  a  contra- 
diction in  terms,  but  I  think  that  the 
meaning  is  clear.  The  testator  has  pre- 
viously exhausted  the  limitations  in  favour 
of  his  grandchildren,  and,  after  the  decease 
of  the  survivor  of  them,  has  disposed  or 
endeavoured  to  dispose  of  the  Sutton 
estate  in  favour  of  one  great-grandchild, 
namely,  the  eldest;  and  he  then  proceeds 
to  dispose  of  the  residue  of  the  real  estate 
in  favour  of  the  remaining  grandchildren 
other  than  his  great-grandson  who  takes 
the  Sutton  estate.  Any  other  construction 
than  this  would  be  absurd  and  repugnant 
to  the  rest  of  the  will,  and  this  is  obviously 
the  only  construction  which  is  intelligible 
and  consistent  with  what  he  has  previously 
declared.  It  is  manifest  to  my  mind  that 
the  testator  has  not  given  this  residue  to 
his  grandchildren,  and  unless  I  can  put 
upon  it  the  construction  in  favour  of  the 
great-grandchildren  which  it  appears  to 
me  that  the  testator  intended,  I  should  be 
compelled  to  say  that  the  passage  was  un- 
intelligible, and  that  an  intestacy  from 
uncertainty  of  meaning  would  be  the 
result.  Assuming  it  to  mean  a  gift  to  the 
great-grandchildren,  here,  again,  the  tes- 
tator has  attempted  to  do  what  the  law 
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will  not  permit,  and  has  directed  persons 
to  take  his  real  estate  as  purchasers  whose 
parents  may  not  he  in  existence  at  the  time 
of  his  death.  I  am  of  opinion,  therefore, 
that  the  devise  of  the  Sutton  estate,  and 
the  devise  of  the  residue  of  the  real  estate, 
or  rather  the  produce  of  the  residue  of  the 
real  estate  after  the  decease  of  the  last  sur- 
viving grandchild  of  the  testator,  are  hoth 
void  for  remoteness. 

I  have  also  considered  the  point  sug- 
gested, that  the  children  might  take  estates 
tail  under  the  cy-pres  doctrine  and  under 
the  authority  of  Vanderplank  v.  King; 
hut  in  my  opinion  that  case  and  the  rules 
relating  to  the  cy-pres  doctrine,  wherehy 
the  particular  interest  is  sacrificed  to  the 
general  interest  of  the  testator,  would  not 
be  effected  in  this  case  by  giving  the  chil- 
dren of  Mary  Gooch  estates  tail.  There 
are  many  observations  which  are  obvious 
which  shew  that  the  general  intent  of  the 
testator  is  not  that  each  grandchild's  share 
shall  devolve  on  the  childbren  of  that  grand- 
child. Among  them  may  be  stated  that 
the  class  of  great-grandchildren  to  take 
is  not  to  be  ascertained  until  the  decease 
of  the  last  surviving  grandchild;  and 
thereupon  the  grandchildren  then  living 
are,  if  the  testator's  wishes  should  prevail , 
to  take  the  residue  of  the  estate  equally 
between  them,  although  several  great- 
grandchildren might  have  previously  died 
leaving  issue;  and  where  the  class  is 
ascertained,  they  are  not  to  take  the  estate 
themselves,  but  the  estate  is  to  be  sold, 
and  the  produce  of  the  sale  is  to  be  divided 
among  Uiem;  that  is,  the  legal  estate, 
which  up  to  that  time  has  remained  vested 
in  trustees.  Upon  the  whole,  therefore,  I 
see  nothing  in  this  will  which  can  enable 
the  Court  to  put  such  a  construction  on 
the  expressions  used  by  the  testator  as 
will  prevent  an  intestacy  as  to  the  limita- 
tions I  have  above  referred  to.  I  am  of 
opinion,  therefore,  that  I  must  declare 
that  the  trusts  for  the  substitution  of  the 
issue  for  the  parent,  after  the  youngest 
child  of  Mary  Gk)och  attained  twenty-one, 
are  void  for  remoteness ;  that  the  trusts 
of  the  Sutton  estate,  after  the  death  of  the 
last  survivor  of  the  children  of  Mary  Gooch, 
are  void  for  remoteness ;  and  that  the 
trusts  as  to  the  produce  of  the  residue  of 


the  real  estate,  directed  to  be  sold  after 
the  decease  of  the  last  surviving  child  of 
Mary  Gooch,  are  also  void  for  remoteness. 

Dec.  16,  1851. — The  Master  of  the 
Rolls.— -I  have  been  considering  this  case 
since  it  was  last  before  me.  I  was  then 
of  opinion  that  it  was  a  contingency  with 
a  double  aspect,  in  which  the  testator  in- 
tended, when  the  youngest  child  should 
attain  twenty-one,  the  property  should 
be  divided  in  this  manner,  if  all  the  six 
grandchildren  were  alive  to  be  divided 
amongst  them  ;  if  any  died  without  leav* 
ing  issue  it  was  to  be  divided  amongst  the 
number  of  children  who  were  surviving ; 
if  any  died  leaving  issue,  then  it  was  to 
be  divided  into  the  joint  number  of  the 
surviving  children  and  the  children  of  the 
child  leaving  issue.  In  that  case,  of  the 
child  dying  leaving  issue,  there  would  have 
been  an  intestacy.  That  is  my  decision. 
But  what  is  there  illegal  in  a  man  saying 
"  I  ^ve  to  A.  for  life,  and  after  his  death 
to  his  children  for  their  lives,  and  on  the 
death  of  the  survivor  of  those  children  to 
A.  B.  if  he  is  then  alive  in  person"  ?  That 
would  be  perfectly  good ;  *'but  if  A.  B.  is 
dead  then  I  give  it  to  the  children  of  those 
children."  That  would  be  clearly  bad. 
But  because  he  has  given  in  one  event 
to  the  children  of  his  child,  that  would 
not  make  the  gift  to  A.  B.  bad.  That  is 
the  general  view  I  take  of  this  case. 

Mr.  Waifole  and  Mr.  E.  F.  Smith  were 
then  heard  upon  this  point. 

The  Master  of  the  Rolls.—*!  look  at 
this  will  from  the  death  of  the  testator.  He 
gives  a  set  of  trusts,  (which  it  is  not  neces- 
sary to  regard  because  it  has  nothing  to 
do  with  the  present  question),  which  is  to 
continue  until  the  youngest  grandchild 
shall  attain  twenty-one.  Then  he  says 
what  is  as  nearly  expressed  as  possible 
in  these  words,--Hipon  the  youngest  grand- 
child attaining  twenty-one,*  I  desire  that 
the  rents  shall  be  divided  into  as  many 
shares  bs  there  shall  be  grandchildren 
then  livii^S  ^^^  grandchildren  dead  having 
left  isgue.  !t  follows,  if  there  are  no 
gt^|.^  V|il^c^  then  living  but  there  are 
8^to  A  Vii^^^  who    died    leaving   issue^ 
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it  would  be  divided  into  this  number  of 
sbaies;  if  there  are  only  grandchildren 
alive  without  grandchildren  dead  leaving 
isfue  it  would  only  be  divided  into  the 
number  of  shares  of  the  grandchildren  then 
alive.  He  had  six  grandchildren,  two  had 
died  not  leaving  issue ;  by  what  possibility 
in  accordance  with  the  terms  of  the  testa- 
tor's will  can  you  divide  it  into  six  parts  ? 
He  says  it  is  to  be  divided  then  into  as 
many  shares  as  there  are  composed  of 
those  two  classes  of  persons,  that  is  to  say, 
living  grandchildren  and  stirpes  of  deceased 
gnndchildren) — just  as  mndi  as  if  he  had 
said  grandchildren  and  children  of  A,  as 
many  as  there  are  of  those  two  classes 
combined ;  then,  if  there  are  none  of  the 
grandchildren  who  died  leaving  issue,  why 
are  you  to  give  them  shares?  It  appears 
to  be  directly  opposed  to  the  words  of  the 
testator's  will;  he  has  directed  it  to  be 
divided  into  as  many  shares  as  there  are 
to  be  derived  from  two  sources ;  one  of 
those  sources  jGeuIs,  the  other  takes  the 
whole  ;  and  then  what  is  there  that  is  void 
in  it,  because  it  is  only  in  case  there  were 
grandchildren  who  had  left  issue  that  it 
would  be  void?  He  might  have  said,  I 
desire  it  to  be  divided  into  as  many  shares 
as  there  are  children  of  A.  and  chUdren  of 
B,  and  I  desire  to  die  intestate  with  respect 
to  those  shares  of  the  children  of  B ;  that 
would  be  perfectly  good;  and  if  there 
were  no  children  of  B.  the  children  of  A« 
would  take  the  whole.  In  my  opinion, 
therefore,  the  order  of  1812  is  correct  (?)• 

(7)  The  order  referred  to  was  dated  the  5  th  of 
KoTember  1812,  and  was  made  upon  the  petition 
of  JohnTippell  Grooch,  Maria  Gooch,  George  Gooeh 
and  James  Gooch,  stating  that  the  plaintiff,  as  the 
yoongett  child  of  Mary  Gooch,  attained  twenty- 
one  on  the  8th  of  July  1812;  that  they  conceiTed 
themsehei  entitled,  under  the  will  of  the  testator, 
to  be  let  into  the  possession  of  the  freehold,  copy- 
hold and  leasehold  estates  for  life,  and  to  be  let  into 
receipt  of  the  rents  and  profits  thereof,  from  the 
24ch  of  Jane  1812.  It  was  ordered  that  the  peti- 
tioaers  iboold  be  let  into  possession  of  the  estates 
and  into  receipt  of  the  rents,  issues  and  profits 
from  tbe  24th  of  June  1812,  and  the  tenant  was 
directed  to  attorn,  and  the  receirer  was  discharged ; 
and  it  was  further  ordered  that  the  personal  estate 
of  the  testator  then  remaining  to  the  credit  of  the 
canseaiboald  be  paid  to  the  petitioners  in  equal 
shares. 


It  was  a  class  of  shares  to  be  ascertained 
when  the  youngest  child  attained  twenty- 
one  ;  and  the  number  of  shares  according 
to  the  testator's  will  were  four,  and  accord- 
ingly it  is  to  be  so  divided.  It  seems, 
therefore,  according  to  the  construction  of 
the  wiU,  the  same  process  was  to  take 
place  upon  the  death  of  any  child  until 
they  all  died,  and  when  the  survivor  died 
a  new  set  of  limitations  was  to  take 
place.  By  the  same  process  there  was 
to  be  a  new  class  ascertained  whenever 
any  grandchild  died.  Then,  supposing  a 
grandchild  died  without  leaving  issue,  it 
would  be  divided  into  thirds ;  and  sup- 
posing two  grandchildren  died  without 
leaving  issue,  it  would  be  divided  into 
halves;  on  tiie  other  hand,  supposing  a 
grandchild  died  leaving  issue,  it  was  to 
be  divided  into  fourths ;  then  that  fourth 
given  to  those  children  was  too  remote 
and  was  void.  I  may  be  wrong ;  but  at 
the  same  time  it  is  fit  that  the  view  I  take 
should  be  clear  that  it  may  be  set 
right  if  I  have  miscarried.  It  does  not 
appear  to  me  that  the  order  of  1812  goes 
further  than  to  say  that  upon  the  youngest 
grandchild  attaining  twenty-one  the  rents 
were  to  be  divided  into  fourths.  That 
appears  to  be  correct.  That  order  does 
not  appear  to  go  beyond  that  upon  the 
death  of  a  grandchild  leaving  issue.  My 
view  of  the  case  is,  that  thereupon  it  was 
still  to  be  divided  into  fourths  and  that 
one  of  those  fourths  would  become  void 
for  remoteness,  and  it  would  go  to  the  heir- 
at-law  or  customary  heir.  I  will  mention 
the  cas€i  to-morrow  morning. 

Dec.  17,  1851. — ^The  Master  op  the 
Rolls. — I  have  looked  carefully  at  this 
case,  and  I  adhere  to  my  decision,  when  I 
stated  that  the  new  distribution  took  place 
on  the  death  of  each  successive  child.  I 
had  present  in  my  mind  that  the  words 
which  relate  to  the  distribution  of  the  fund 
when  the  youngest  child  attained  twenty- 
one  were  repeated.  The  fund  is  given  to 
them  and  their  survivors,  and  the  limita- 
tion over  being  void  will  not  cut  down  or 
destroy  their  estate. 
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M0RI80N  V.  HOAT. 


Ifijunction — Medicines-^'Breach  of  Con- 
fidence— Secret  of  Compounding  Unpatented 
Medicines. 

A  party  who  has  a  secret  in  a  trade  and 
employs  persons  under  contract  express  or 
implied^  or  under  a  duty  express  or  implied^ 
can  restrain  by  injunction  such  of  those  per^ 
sons  as  have  gained  a  knowledge  of  the 
secret  from  setting  it  up  against  the  employer. 

The  particulars  of  this  case,  and  the 
judgment  of  Vice  Chancellor  Turner  are 
reported  at  full  length  in  20  Law  J,  Rep. 
(n.s.)  Chanc.  513.  It  will  be  sufficient 
here  merely  to  say,  that  the  arguments 
before  the  Court  below  were  substantially 
repeated  on  the  appeal  of  the  defendant, 
Mr.  William  Crofton  Moat ;  and  that  ulti- 
mately the  injunction  was  made  perpetual. 

The  Solicitor  General  and  Mr.  Metcalfe 
were  for  the  appeal. 

Mr.  Bethell  and  Mr.  Shapter  supported 
the  order  of  the  Vice  Chancellor. 

LoBD  Justice  Knight  Bruce  expressed 
an  opinion  that  the  injunction  should  be 
continued  on  an  undertaking,  which  the 
plaintifis'  counsel  gave,  to  be  answerable  in 
damages  if  the  injunction  should  ultimately 
be  dissolved :  but  the  judgment  of  the  Court 
was  deferred. 

Jan.  22. — ^Lord  Justice  Lord  Cran- 
WORTH. — The  principles  that  were  ai^ed 
in  this  case  are  principles  really  not  to  be 
called  in  controversy.  There  is  no  doubt 
whatever  that  where  a  party  who  has  a 
secret  in  a  trade  employs  persons  under 
contract,  express  or  implied,  or  under 
duty  express  or  implied,  those  persons 
cannot  gain  the  knowledge  of  that  secret 
and  then  set  it  up  against  their  employer : 
that  is  perfectly  clear,  and  the  only  doubt 
there  is  in  the  case  is  on  the  question  of 
£act  here,  as  was  put  by  Vice  Chancellor 
Turner  in  giving  his  judgment.  Now,  the 
preponderance  of  evidence  is  immensely  in 


favour  of  the  plaintiffs  here.  The  state- 
ment made  by  the  defendant  Moat  is  ex- 
tremely vague.  I  take  the  statement  from 
his  first  affidavit,  which  is  a  little  varied  in 
the  answer,  but  is  substantially  the  same. 
He  says,  "  That  pursuant  to  the  articles  of 
agreement"  (and  I  do  not  mean  to  advert 
to  all  the  &cts  of  the  case,  because  they 
are  fresh  in  the  memory  of  every  one 
present),  '*  I  did  attend  in  the  office  of  the 
said  co-partnership,  and  I  conducted  the 
affairs  thereof  in  the  place  of  my  said  £fttber 
the  said  Thomas  Moat,  and  in  ^e  perform- 
ance of  my  duties  I  gained  a  knowledge  of 
the  ingredients  used  in  making  and  com- 
pounding the  said  medicine  and  medicines, 
and  of  compounding,  preparing  and  mixing 
the  drugs  for  the  same."  Now,  that  is 
a  very  vague  statement  of  it,  if  it  is  meant 
to  be  a  statement  that  is  to  lead  the 
Court  to  suppose  that  he  thereby  acquired 
a  knowledge  of  the  secret.  Then  it  goes 
on,  *'  And  I  further  say  that  when  I  did, 
as  hereinafter  mentioned,  become  possessed 
of  the  recipe  or  prescription  in  writing  for 
making  and  compounding  such  medicine 
or  medicines,  the  said  written  recipe  or 
prescription  agreed  with  the  facts  respect- 
ing the  making  and  compounding  the  said 
medicine  or  medicines  of  which  I  had  so 
previously  acquired  a  knowledge  as  afore- 
said." With  regard  to  the  mode  in  which 
he  did  acquire  the  recipe,  what  he  says,  is 
this — ^which  I  will  presently  advert  to, 
and  in  the  mean  time  he  goes  on  further 
to  speak  about  his  acquiring  that  know- 
ledge, that  it  was  by  superintending  the 
workmen.  He  says,  "  My  father  having 
died  on  the  11th  of  August,  I  became  an 
active  partner  in  the  said  co-partnership 
in  the  place  of  my  said  father,  and  I  was 
so  treated  and  acknowledged  by  the  said 
James  Morison,  and  by  the  said  plaintifl&, 
and  upon  so  becoming  a  member  of  and 
active  partner  in  the  said  co-partnership, 
I  did  for  a  period  of  about  two  months  in 
common  with  my  co-partners,  or  some  of 
them,  superintend  the  business  of  the  said 
partnership,  and  during  that  time  I  saw 
the  mode  and  manner  of  making  and  com- 
pounding the  said  medicine  or  medicines 
called  '  Morison*s  Vegetable  Universal 
Ij^edicine,'  and  the  ingredients  thereof,  and 
tKe  proportions  in  which  such  ingredients 
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were  naed,  and  I  tbereby  acquired  a  com- 
plete practical  knowledge  of  the  ingredients 
of  the  Baid  medicine  or  medicines,  and  of 
the  mode  of  compounding  and  mixing  tlie 
same,  and  I  beoune  fully  capable  myself 
of  making  and  compounding  the  said  medi- 
cine Dr  medicines."  Then,  with  regard  to 
the  mode  in  which  he  acquired  the  actual 
redpe,  he  says,  '*  That  the  recipe  for 
msking  and  compounding  the  medicine  or 
medicines  called  *  Morison's  V^etable 
Universal  Medicine,'  in  the  handwriting 
of  the  said  James  Morison,  was  communi- 
cated to  me  by  my  said  father  immediately 
before  his  death,  and  in  contemplation  of 
my  succeeding  him  as  a  member  and  active 
partner  of  the  said  co-partnership."  That 
is  what  he  represents  as  to  how  he  acquired 
the  knowledge  of  it ;  and  to  the  extent  to 
which  that  language  goes,  it  shews  he  did 
acquire  the  knowledge  between  the  last 
day  of  July,  I  think,  and  the  11th  of 
August,  and  also  by  superintending  as  a 
partner  from  the  1 1th  of  Aug^t  for  a  period 
of  two  months;  and  he  also  says,  that 
immediately  before  the  death  (that  would 
be  about  ihe  same  day,  we  will  say  the 
11th  of  August,)  his  father  in  contempla- 
tion of  his  succeeding  him  as  a  member  in 
the  partnership  gave  him  the  recipe  in 
writing,  which  he  has. 

Now,  it  is  to  be  observed,  if  the  know- 
ledge   which   he    had    acquired  was  by 
that  communication  from  the  father,  the 
plaintiffB  fully  make  out  their  case,  be- 
cause the  father  had  no  right  whatever 
to  communicate   that  recipe ;  the  father 
was  bound  not  to   communicate   it.     If 
he  acquired  it  by  being,  with  the  con- 
sent of  the  Morisons,  admitted  as  a  part- 
ner, and  so  permitted  to  superintend  and 
see  everythine  that  was  necessary  for  him 
to  Ke  i?  oid»  to  acqiiiie  the  knowledge 
of  the  secret,  then  I  should  hold,  and  I 
have  no  doubt  my  learned  Brother  would 
hold,  that  was,  in  fact,  a  communicating 
of  the  secret  by  the  Morisons ;   whether  in 
writing  or  letting  the  party  see  it,  is  quite 
immaterial.     But  when  we  are  called  on 
to  decide  on  the  balance  of  testimony, 
there  cannot  be  a  doubt  on  which  side  the 
balance  preponderates,  and  it  preponderates 
to  a  most  enormous  extent  in  favour  of  the 
plaintiflb ;  for,  putting  out  of  the  case  the 
acquisition  of  the  recipe  from  the  father, 
Kaw  BsBoa,  XZL—Chaxq. 


all  he  says  is,  that  for  the  time,  during  the 
eleven  days,  I  think,  he  was  acting  as  his 
servant,  he  was  employed  in  the  concern 
and  so  acquired  a  knowledge  of  the  ingre- 
dients and  the  mixing  and  so  forth ;  and, 
then,  when  admitted  a  partner,  he  super- 
intended in  common  with  the  other  part- 
ners the  manufacture  of  the  medicine,  and 
so  acquired  the  knowledge  which  he  says 
he  had  acquired,  because  he  says  it  corre- 
sponds with  the  recipe.  Now,  it  must  be 
observed,  that  in  order  to  meet  that,  there 
is,  in  the  first  place,  the  positive  denial  by 
Morison,  and  the  denial,  as  &r  as  I  can 
collect,  by  all  the  servants, — certainly  by 
five  different  servants, — ^who  all  swear  posi- 
tively that  that  is  absolutely  untrue,  and 
they  go  into  a  great  deal  of  detail,  which 
it  is  not  necessary  for  me  to  go  into  here, 
as  to  the  mode  in  which  the  drugs  were 
kept  locked  up  in  a  particular  closet,  and 
the  mode  in  which  the  mixing  took  place, 
in  which  they  say  it  is  quite  clear  that 
Moat  had  no  participation.  The  result  of 
that  is,  that  the  evidence  is  overwhelmingly 
strong  in  favour  of  the  plaintiffs  and  against 
the  defendant,  and  therefore  we  think  that 
this  injunction  ought  to  be  continued.  Of 
course,  the  undertaking  will  be  given  which 
was  called  for,  namely,  that  the  parties 
will  be  responsible  to  make  compensation 
or  reparation  in  damages  if  it  shall  even- 
tually turn  out  they  do  not  sustain  the 
injunction.  That  is  the  judgment  of  the 
Court. 

Jan.  22. — On  this  day  Mr.  Shapter 
stated  that  an  order  had  been  taken  for 
making  the  injunction  perpetual,  and 
making  arrangements  as  to  the  applica- 
tion of  the  assets  of  the  testator. 


Lords 

1852 
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Justices.  '^ 

J52.  > 

1.  28.       ) 


In  re  manson. 


Lunacy^-'CommUtee — Defending  Suit, 

A  lunatic  was  made  a  defendant  as  one 
of  the  next'Of-'hin  of  an  intestate.  He  and 
his  committee  presented  a  petition  entitled  in 
the  suitt  and  also  in  the  lunacy^  praying  thai 
the  lunatic  might  defend  by  his  guardian, 
and  that  the  committee  might  be  appointed 
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aueh  guardian.  The  cammUee  prayed  thai^ 
as  such,  he  might  be  at  liberty  to  prosecute 
the  claim  of  the  lunatic  as  next-of-kin, 
and  that  aU  such  costs  as  should  he  pro-' 
perly  incurred,  and  as  should  not  he  paid 
out  of  the  estate  to  he  administered  in  the  suit 
might  he  raised  and  paid  out  of  the  lunatic*s 
estate.  The  Court  gave  liberty  to  the  com" 
miitee  to  defend  the  suit,  but  refused  to 
appoint  a  guardian  as  being  unnecessary, 
or  to  make  any  prospective  order  as  to 
costs,  and  directed  the  title  in  the  cause  to 
be  struck  out. 

This  was  a  petition  presented  by  the 
lunatic  and  the  committee  of  his  person  and 
estate,   and  was  entitled  as  well  in  the 
lunacy  as  in  a  suit  in  Chancery,  to  which 
the  lunatic  had  been  made  a  defendant. 
After  stating  the  lunacy  of  James  Manson ; 
the  appointment  of  the  committee,  William 
Thacker;  that  the  committee*s  accounts 
had  been  passed ;  that  on  the  20th  of  De- 
cember 1851,  W.  Anderson  and  G.  Delmar 
filed  a  bill  against  the  lunatic  and  several 
other  persons  who  claimed  as  next-of-kin 
of  Margaret  Manson  deceased,  who  (under 
the  circumstances  stated  in  the  petition) 
left  personal  estate  divisible  among  her 
next-of-kin,   praying  that  administration 
accounts  might  be  directed  and  taken,  and 
the  rights  of  the  parties  declared ;  and  that 
the  undisposed-of  residue  of  her  estate 
consisted  of  6,0001.  or  thereabouts.    Other 
facts  were  then  stated  not  necessary  to  be 
adverted  to,  and  it  was  prayed  by  the  luna- 
tic that  his  committee  might  be  appointed 
his  guardian,  by  whom  he  might  answer 
the  bill,  and  appear  in  the  suit  and  prose- 
cute his  claim  to  be  one  of  the  next-of-kin 
of  Margaret  Manson  ;   and  the  committee 
prayed  that  he  might  be  at  liberty  as  such 
committee  to  take  and  concur  with  the 
other  defendants  or  any  of  them  in  taking 
all  necessary  steps  to  prosecute  the  lunatic's 
claim  as  one  of  sudi  next-of-kin.     The 
prayer  of  the  petition  concluded  thus: 
*'  and  that  all  such  costs  as  shall  be  pro- 
perly incurred  by  both  your  petitioners, 
James  Manson  and  William  lliacker,  in 
appearing  to  and  answering  the  said  bill, 
and  generally  in  the  said  suit,  or  otherwise 
relating  or  incidental  to  the  said  claim  and 
suit,  and  consequent  thereon,  respectively, 
and  as  shall  not  be  paid  out  of  the  estate 


to  be  administered  in  the  said  suit,  including 
the  costs  of  this  application  and  consequent 
thereon,  may  be  raised  and  paid  out  of  the 
estate  of  the  said  petitioner,  James  Man- 
son.*' 

Mr,  W,  Collins,  who  appeared  for  the 
petition,  stated  in  answer  to  questions  from 
the  Court,  that  the  reason  why  the  pro- 
spective order  as  to  costs  was  asked,  was 
that  extensive  inquiries  were  expected  to 
become  necessary  in  proving  that  the  luna- 
tic and  five  other  persons  were  the  only 
next-of-kin  of  the  intestate.  The  family 
had  been  extremely  numerous,  and  al- 
though it  was  almost  certain  that  no  more 
than  six  persons  were  now  in  the  situation 
to  claim  as  next-of-kin,  the  inquiries  would 
probably  be  very  extensive. 

Lord  Justice  Lord  Cranwortr  said 
it  appeared  to  him  that  speaking  of  such 
costs  was  crying  out  before  the  petitioner 
was  hurt.  The  preliminary  inquiries  in 
the  Master's  office  might  shew  Uiat  such 
further  investigation  was  not  necessary, 
and  the  costs  would  not  be  incurred.  His 
Lordship  was  quite  willing  to  give  leave  to 
the  committee  to  defend  the  suit  in  the 
ordinary  manner.  If  costs  should  be  in- 
curred by  the  inquiries  suggested,  and  the 
same  were  not  otherwise  provided  for,  the 
committee  could  come  to  the  Court  and 
proper  attention  would  be  paid  to  him.  As 
to  making  any  prospective  order,  that  was 
quite  out  of  the  question. 

Lord  Justice  Knight  Bruce  considered 
that  the  entitling  the  petition  in  the  cause 
as  well  as  in  the  lunacy  was  wrong,  and 
should  be  altered.  It  must  be  entiUe4  in 
the  lunacy  only.  No  appointment  of  a 
guardian  was  necessary.  The  lunatic,  having 
been  made  a  defendant,  would  answer  the 
bill  and  defend  the  suit  as  a  matter  of 
course  by  his  committee,  and  in  the  com- 
mon and  ordinary  manner.  All  that  the 
Court  could  do  would  be  to  make  the 
common  order,  giving  leave  to  defend,  and 
reserve  liberty  to  apply. 
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'Ex  parte  staples,  in  re 
BROWN,  AND  In  re 
the  oxford,  bletchlet 
junction  and  buck- 
inghamshire railway 
company's  acts. 


Railway  Company  —  Be-investment  — 
Tenant  for  Life — Remainder-man — Service 
of  Petition, 

Lands  had  been  setUed  on  A,  for  Ufe,  with 
remainders  over*  A  railway  company  took 
part  of  the  lands  and  the  money  was  paid 
into  court.  An  eligible  property  being  found 
for  the  re-'investment  of  part  of  the  money, 
the  tenant  for  life  petitioned  for  the  payment 
of  so  much  out  of  court  for  that  purpose  : — 
Held,  that  the  petition  need  not  be  served 
on  the  parties  entitled  in  remainder,  but  the 
order  could  be  made  on  the  petition  of  the 
tenant  for  life  alone. 

This  was  a  case  where  the  Oxford, 
Bletchley  Junction  and  Buckinghamshire 
Railway  Company  had  purchased  a  portion 
of  certain  estates,  which  were  settled,  hy 
the  will  of  the  grandfather  of  the  petitioner, 
Mr.  Brown,  upon  the  petitioner,  Mr.  Brown, 
for  life,  remainder  to  his  children  in  equal 
shares  as  tenants  in  common,  and  in  default 
of  children  then  upon  similar  trusts  suc- 
cessively for  two  other  of  the  testator's 
grandsons  and  their  children,  with  an 
ultimate  limitation  to  the  testator's  own 
right  heirs.  The  purchase-money  of  the 
land  taken  had  heen  paid  into  the  Bank 
and  inyested  in  consols  hy  order  of  the 
Court,  pursuant  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act.  The 
petitioner  contracted  for  the  purchase  of 
property,  upon  which  a  part  of  the  money 
could  he  re-invested  upon  the  trusts  of  the 
win.  This  purchase  was  approved  of  hy 
the  Master,  and  the  petitioner,  the  first 
tenant  for  life,  presented  a  petition,  pray- 
ing that  the  Master's  report  might  he  con- 
firmed, and  that  so  much  of  the  fund  in 
court  as  would  he  sufficient  to  raise  the 
purchase-money  of  the  lands  the  subject 
of  contract  might  he  sold  out  and  the  pro- 
ceeds paid  to  ihe  vendor  on  his  executing 
a  conveyance  of  the  same.  The  petition 
was  originally  heard  hefore  Vice  Chancellor 
Sir  Richard  Kindersley,  who  declined  to 
make  the  order  until  the  parties  entitled 


in  remainder  to  the  inheritance  of  the 
settled  estates  should  have  been  served 
with  the  petition.  Upon  that  occasion 
the  69th,  the  70th,  and  other  sections  of 
the  Lands  Clauses  Consolidation  Act  were 
cited,  which  provide  for  the  payment 
into  court  of  money  paid  for  settled  lands 
and  the  re-investment  of  the  same,  at  the 
instance  of  the  party  who  would  be  entitled 
to  the  rents  and  profits  for  the  time  being; 
and  it  was  then  atgued  that  the  Court  of 
Chancery  was,  in  efiect,  the  protector  of 
the  interests  of  all  parties,  and  that  it  had 
never  been  the  practice  to  require  the 
presence  of  the  parties  entitled  in  remainder 
upon  a  petition  for  re-investment ;  and  fur- 
ther that  the  expenses  of  the  company, 
who  had  to  pay  the  costs  of  the  re-invest- 
ment, would  be  greatly  increased  if  such  a 
practice  were  adopted.  It  was  admitted 
that  possibly  the  practice  was  more  that  of 
the  Registrar's  office  than  of  the  Court. 
Vice  Chancellor  Kindersley  observed  that 
in  fact  the  clause  referred  to  was  the  same 
as  the  clause  for  sale  and  exchange  in  an 
estate  act,  and  that  his  own  opinion  and 
that  of  two  other  Judges  with  whom  he 
had  conferred  was,  that  the  persons  entitled 
in  remainder  ought  to  be  before  the  Court, 
as  that  was  the  only  mode  in  its  power  of 
protecting  the  interests  of  all  parties. 
His  Honour  also  observed  that,  in  his 
opinion,  the  legislature  never  could  have 
intended  any  other  mode  of  proceeding 
to  be  followed.  The  fact  was,  it  was  ad- 
mitted, that  the  practice  was  that  of  the 
Registrar's  office,  and  not  one  sanctioned 
by  decision  ;  and  that  no  person  having 
been  hitherto  interested  in  raising  the 
point,  the  question  had  not  been  discussed, 
and  orders  had  been  taken  stdf  silentio. 
His  Honour  then  declined  to  make  the 
order,  but  said  that  if  the  parties  wished 
it,  he  would  permit  the  petition  to  be  men- 
tioned to  a  higher  Court,  so  that  the 
question  should  be  finally  settled  and  the 
practice  rendered  certain  and  unambiguous. 
The  petition  was  then,  by  leave,  placed  in 
their  Lordships'  paper,  and  now  came  on 
for  hearing. 

Mr,  Bethelland  Mr.  Speed,  for  the  com- 
pany.— ^The  requisition  now  made  by  Vice 
Chancellor  Kindersley  is  an  entire  novelty. 
It  has  been  the  uniform  practice,  since 
the  commencement  of  railway  transactions 
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in  the  year  1832,  to  make  these  orders  with- 
out requiring  the  parties  interested  in  re- 
mainder to  be  served.  The  Court  in  these 
cases  acts,  not  by  virtue  of  its  ordinary 
jurisdiction,  but  under  a  statutory  power 
conferred  upon  it  by  the  legislature,  and 
which  it  is  enabled  to  exercise  upon  a 
summary  application  by  the  tenant  for  life 
or  the  parties  entitled  to  the  rents  and 
profits  of  the  lands  in  settlement.  By  the 
7th  section  of  the  statute  conferring  this 
power,  the  Lands  Clauses  Consolidation 
Act  1845,  the  party  entitled  to  the  rents  is 
enabled  to  convey  without  the  concurrence 
of  the  parties  interested  in  remainder;  and 
by  the  ?Oth  section  the  same  power  is  given 
to  the  tenant  for  life,  upon  petition,  to  have 
the  money  laid  out  in  the  purchase  of  other 
lands,  and  to  have  the  money  invested  in 
government  or  real  securities  in  the  mean 
time.  In  none  of  these  cases  has  the  Court 
ever  refused  to  act  in  the  absence  of  the 
parties  entitled  in  remainder.  The  legis- 
lature intended  to  make  the  tenant  for  life 
a  sort  of  protector  of  the  settlement  in  the 
same  way  as  he  is  so  made  by  the  real 
property  statutes.  In  all  instances  the 
acting  party  throughout  is  the  tenant  for 
life,  who  pursues  the  course  pointed  out 
by  the  statute.  He  conducts  the  sale  to 
the  company,  and  upon  the  purchase- 
money  being  paid  into  the  Bank  he  sug- 
gests the  manner  in  which  it  is  to  be  deidt 
with  by  the  Court.  The  Court  acts  upon 
that  suggestion,  and  itself  has  regard  to 
the  interests  of  the  parties  entitled  to  the 
inheritance.  That  has  been  the  course 
hitherto  in  variably  pursued.  If  after  twenty 
years  of  uniform  practice,  and  after  hundreds 
of  thousands  of  pounds  have  been  invested 
on  the  faith  of  this  uniformity  of  practice, 
a  contrary  rule  is  to  be  adopted,  the  effect 
will  be  to  put  in  hazard  all  this  enormous 
amount  of  capital  paid  away  by  railway 
companies  and  to  shake  the  safety  of  num- 
berless titles  founded  on  such  practice.  If 
this  old  custom  is  not  now  adhered  to,  the 
effect  will  be  to  defeat  the  whole  scheme 
and  object  of  the  statute,  which  was  to 
enable  such  purchases  and  investments  to 
be  made  in  a  summary  way  at  the  instance 
of  a  tenant  for  life. 

Lord  Justice  Lord  Cran worth. — Your 
contention,  I  observe,  is,  that  the  legisla- 


ture intended  to  make  the  tenant  for  life 
a  sort  of  protector  of  the  settlement.  I 
observe,  too,  that  where  the  fund  is  less 
than  200/.  the  7l8t  section  of  the  act  pro- 
vides that  it  may  be  paid  to  two  trustees 
nominated  by  the  tenant  for  life  and  ap- 
proved of  by  the  company,  and  by  them 
applied  in  tiie  purchase  of  other  lands. 
It  appears  that  in  that  case  the  trustees 
might  act  without  the  consent  of  the  eestuis 
qtte  trust  under  the  settlement. 

Lord  Justice  Knight  Bruce. — ^In  the 
case  of  a  private  settlement  the  tenant  for 
life  alone  consents,  but  there  the  trustees 
are  present  to  protect  the  inheritance. 
You  contend  that  here  the  same  practice 
is  pursued,  except  that  the  Master  or  the 
Court  is  substituted  for  the  trustees.  As 
Vice  Chancellor,  1,  for  nine  years,  made 
many  orders  similar  to  that  which  is  here 
asked,  and  no  one  seems  to  have  considered 
them  wrong. 

The  case  of  a  private  settlement  where 
the  estate  of  inheritance  is  protected  by 
the  trustees,  and  the  Court  being  substi- 
tuted for  the  trustees,  is  probably  the 
analogy  most  applicable.  Where  the  Court 
proceeds  under  a  statutory  power,  it  acts 
only  under  the  statute ;  otherwise  it  would 
be  necessary  to  apply  all  the  rules  of  the 
Court  upon  these  summary  applications. 
If  the  presence  of  the  inheritance  be  neces- 
sary, all  the  parties  interested  must  be 
ascertained,  but  as  no  machinery  is  pro- 
vided by  the  statute  for  this  purpose,  how 
is  it  to  be  done  except  by  the  ordinary 
dilatory  and  expensive  machinery  of  the 
Court?  The  effect  of  such  a  course  would 
be  extremely  onerous  upon  companies  al- 
ready sufficiently  burdened  by  the  expenses 
of  carrying  into  effect  these  purchases.  In 
the  present  case,  where  there  are  several 
successive  tenants  for  life,  with  limitations 
over  to  their  children  at  twenty-one,  and 
an  ultimate  limitation  to  the  testator's  right 
heirs,  service  upon  a  multitude  of  parties 
would  be  requisite,  and  their  separate  at- 
tendance by  counsel  at  the  expense  of  the 
company  would  be  entailed  upon  that 
body.  I^  the  party  intrusted  to  sell, 
naitxely  t  ^^  tenant  for  life,  be  not  intrusted 
to  t^iii^^^f  where  is  the  limit  to  the  ex- 
pQw      \    ?ut  the  case  of  land  charged  with 
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a  number  of  legacies^  woald  it  be  necessary 
in  such  a  case  to  serve  all  the  legatees  ? 

Mr.  BaggaUay  appeared  for  the  tenant 
for  life,  and  snbmitted  that  service  on  the 
parties  in  remainder  was  needless. 

LoEO  Justice  Lord  Cranworth. — 
Great  difficulty  might  frequently  occur 
where  the  parties  in  remainder  are  under 
disabilitiea.  It  would  appear  that  the 
party  intrusted  to  sell  the  property  might 
be  equally  intrusted  to  select  a  proper  re- 
investment, especially  as  such  investment 
is  required  to  be  made  with  the  sanction 
of  the  Master.  I  have  inquired  of  the 
Registrar  whether  the  practice  has  been  to 
serve  the  eetivis  que  trtut^  and  he  says  that 
it  has  not.  If  this  question  had  come  be- 
fore me  in  1832,  when  first  the  statutes 
were  passed,  and  had  I  been  called  on  to 
say  what  course  ought  to  be  adopted,  and 
what  rule  of  practice  ought  to  be  laid  down, 
I  might  have  come  to  the  same  conclusion  as 
now  presses  on  Vice  Chancellor  Kindersley, 
or  probably  my  decision  would  have  been 
in  accordance  with  the  practice  hitherto 
adopted ;  but  (whether  my  opinion  would 
have  been  according  to  the  present  rule  or 
not)  when  it  appears  as  a  matter  of  fact 
that  this  practice  has  gone  on  for  twenty 
years,  and  that  no  inconvenience  has  re- 
sulted from  it,  I  am  certainly  not  prepared 
to  say  that  that  practice  should  not  be  per- 
severed in.  Taking  analogy  and  practice 
together,  I  think  it  inexpedient  to  interfere 
to  change  the  course  hitherto  pursued  in 
these  matters. 

Lord  Justice  Knight  Bruce.— By  way 
of  security  in  cases  of  this  description, 
there  is  the  superintendence  of  the  Master, 
the  improbability  of  the  tenant  for  life 
seeking  to  injure  the  inheritance,  and  lastly 
the  presence  of  the  railway  company, 
which,  if  anything  gross  were  done,  and 
through  supineness  or  collusion  they 
should  be  held  to  have  connived  at  it,  they 
would  probably  be  themselves  treated  upon 
the  footing  of  trustees,  and  thus  have  to 
pay  the  money  over  again.  For  these 
reasons  I  think,  and  Lord  Cranworth  con- 
curs, that  the  order  may  be  made  as  asked 
by  this  petition  without  any  service  on  the 
parties  entitled  in  remainder  under  this  will. 


KlNDERSLET,^ 

y.C.  >      WOOD  V,  BUTCLIPPE. 

Dec.  2,  3,  4.3 

Watercourse^^Injunetionr^Long  User"-' 
Pecuniary  Compensation — Aequteeeenee. 

Theplainiiffhad  occupied  for  many  years 
a  manufactory  for  worsted  spinning  on  a 
stream^  and  claimed  a  right  of  having  the 
water  come  to  his  works  in  a  pure  state.  The 
defendant  erected  dye-works  on  the  same 
stream,  by  which  the  water  was  polluted.  The 
plaintiff  brought  an  action  against  the  defen^ 
dani  and  recovered  aforthing  damages^  and 
now  applied  for  an  injunction  to  restrain  the 
defendant  from  a  continuous  infringement  of 
his  rights.  Held,  that  a  person  may  by  long 
user  acquire  a  right  to  the  water  of  a  stream 
free  from  pollution,  though  he  may  have  no 
proprietorship  in  the  stream,  and  may  acquire 
a  right  to  pour  polluted  matter  into  a  stream 
as  against  aU  new  comers :  that  a  person 
having  established  his  right  at  law  is  not^ 
as  a  matter  of  course,  entitled  to  an  f  n/tmc- 
tion,  particularly  where  the  injunction  would 
not  restore  the  plaintiff  to  the  right  he  has 
established,  and  where  the  act  complained  of 
may  be  compensated  by  pecuniary  damages : 
that  in  this  case  the  evidence  proved  that, 
owing  to  the  increase  of  polluting  matter 
poured  into  the  stream  from  other  sources 
than  that  of  the  defendant's  works,  the  plain- 
tiff  never  could  be  re^instated  in  his  original 
rights :  that  the  damage  might  be  compen- 
sated by  money ;  and  that  the  plaintiff  had 
been  guilty  of  such  an  amount  of  acquies" 
cence  as  would  disentitle  him  to  an  injunc- 
tion.     Injunction  refused. 

The  facts  of  this  case  and  the  arguments 
used  are  fully  stated  in  the  judgment. 

Mr,  BetheU  and  Mr,  Daniel  appeared 
for  the  plaintiffs. 

Mr,  Roll,  Mr,  Malins,  and  Mr,  Elder- 
ton,  for  the  defendant. 

Cases  cited  during  the  argument : — 

Attorney  General  v.  Nichol,  16  Ves. 

338. 
Smith  V.  CoUyer,  8  Ibid.  89. 
Baily  v.  Taylor,  1  Russ.  &  Myl.  73 ; 

s.  c.  8  Law  J.  Rep.  Chanc.  49. 
Parrott  v.  Palmer,  3  Myl.  &  K.  632. 
EUnhiTStv,  Spencer,  2  Mac.  &  Gor.  45. 
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Earl  ofRipan  v.  Hohart,  8  Myl.  &  K. 
169 ;  8.  c.  3  Law  J.  Rep.  (n.s.)  Chanc. 
145. 

Duke  of  Bedford  v.  the  British  Mu- 
seum, 2  Myl.  &  K.  552 ;  s.  c.  2  Law 
J.  Rep.  (n.s.)  Chanc.  129. 

Danny.  Spurrier,  7  Ves.  231. 

Barret  v.  Btagrave,  6  Ibid.  105. 

Pichford  v.  the  Grand  Junction  Railway 
Company,  3  Rail.  Cas.  538. 

The  Rochdale  Canal  Company  v.  King^ 
20  Law  J.  Rep.  (n.s.)  Chanc.  675. 

KiNDERSLEY,  V.C. — If  I  thought  that 
by  a  careful  perusal  of  the  affidavits,  which 
are  very  numerous,  I  should  acquire  a 
more  fidl  and  accurate  knowledge  of  the 
facts  than  I  consider  myself  now  to  have, 
I  should  certainly  postpone  giving  judg- 
ment until  I  had  read  through  those  affi- 
davits ;  but  in  this  case,  as  in  many 
others,  although  the  affidavits  are  nume- 
rous, when  attention  is  paid  to  them 
throughout,  the  matter  which  those  affi- 
davits purport  to  contain  is  far  more  bulky 
in  paper  than  it  is  with  respect  to  the  sub- 
stance of  the  facts  which  the  evidence  goes 
to ;  and  feeling  as  I  do  that  I  have  a 
sufficiently  full  and  accurate  knowledge  of 
the  facts  of  the  case,  so  far  as  any  facts  are 
at  all  material  to  the  decision  of  this  ques- 
tion, I  think  it  better  not  to  postpone  giving 
judgment,  but  at  once  to  express  my  opin- 
ion upon  the  whole  case. 

The  injunction  which  is  asked  is  an  in- 
junction to  restrain  the  defendant  Sutcliffe 
from  pouring  into  this  stream  or  beck,  called 
the  Bowling  Beck,  by  means  of  that  chan- 
nel which  connects  his  works  with  the  beck, 
any  dye  water,  or  dye  liquors,  or  madders, 
or  indigo,  or  potash,  or  matters  of  that  de- 
scription, or  any  other  matters  which  tend 
to  pollute  the  stream,  to  the  damage  of 
the  plaintiffs'  works.  Now,  the  case  which 
the  plaintiffs  make  in  support  of  this 
application  may  be  stated  in  substance  to 
be  this : — ^They  say  that  more  than  twenty 
years  ago,  they  established  their  works  on 
this  stream  or  beck,  their  works  being 
those  of  worsted-spinners ;  that  at  the  time 
when  they  established  their  works  the 
stream  came  to  their  works  in  a  pure 
and  serviceable  state ;  that  they  have 
acquired  by  long  user  as  against  all  new 
comers  a  right  to  have  the  water  still  come 


to  them  in  that  pure  state, -^not  that 
they  affect,  of  course,  to  be  proprietors  of 
the  stream,  or  the  proprietors  of  the  water 
through  the  stream,  but  the  proprietors  of 
the  right  to  have  the  water  come  to  their 
works  in  a  pure  and  serviceable  state,  and 
that  they  have  that  right  against  Mr.  Sut- 
cliffe, whose  works  are  of  comparatively 
recent  construction,  being  only  completed 
in  the  early  part  of  the  year  1845 ;  and  that 
Mr.  Sutcliffe,  by  means  of  his  dye  works, 
does  pollute  the  stream — ^pollutes  it  by  a 
colouring  matter  and  the  other  matters 
which  are  held  in  suspension  in  the 
water  as  it  flows  down  to  the  plaintiffs' 
mill,  and  by  that  means  the  plain- 
tiffs are  damnified  in  carrying  on  their 
works ;  and  that,  moreover,  the  plaintiffs 
have  brought  an  action  against  Mr.  Sut- 
cliffe, in  which  action  Mr.  Sutcliffe  did  not 
raise  the  question  of  the  right  of  the  plain- 
tiffs, but  put  in  issue  only  the  questions 
whether  the  operations  of  the  defendant 
did  damage  the  right  of  the  plaintiffs ;  and 
whether  there  was  any  and  what  damage 
arising  from  the  works  of  the  defendant ; 
that  in  that  action  the  plaintiffs  have  re- 
covered a  verdict,  and  that  verdict  was 
followed  by  judgment,  and  that  judgment 
was  entered  up  on  the  7th  of  January 
1851. 

The  plaintiffs  insist  that,  inasmuch  as 
their  right  is  clearly  established,  and  not, 
in  fact,  controverted  by  Mr.  Sutcliffe,  and 
inasmuch  as  the  verdict  of  the  jury  has 
established  that  that  right  is  infringed  and 
damaged  by  Sutcliffe,  and  inasmuch  as 
the  acts  constituting  that  inquiry  are  con- 
tinuous acts,  they  have  a  right  to  come 
to  a  court  of  equity  and  ask  the  Court  to 
give  effect  to  the  legal  right  by  restraining 
the  defendant  in  the  continuance  of  those 
acts.  Now,  there  is  no  doubt  that  a 
person  establishing  works  on  a  stream  may, 
by  long  user  of  the  water  of  that  stream, 
although  he  has  no  proprietorship  of  the 
river  or  the  water,  acquire  a  right  such  as 
that  which  the  plaintiffs  here  insist  they 
have ;  and  it  appears  to  me  clearly  esta- 
blished that  the  plaintiffs  have  such  a 
right,  such  a  legal  right  I  mean ;  a  right 
to  have  the  water  come  to  them  in  a  pure 
atid  unpolluted  state,  so  that  no  pollutions 
or  \i0pUTitie8  in  the  water  which  are  poured 
it^  ViV  ^^^'  persons  who  may  be  called 


Vou  XXL] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


255 


new  comers  shall  interfere  with  the  effec- 
tiye  carrying  on  of  the  works  of  the  plain- 
tifis'  manufactory.  And  not  only  may  a 
person  acquire  such  a  right  as  that  which 
I  have  mentioned,  but,  I  may  observe,  he 
may  also  acquire  another  right,  which  is, 
that  whereas  the  carrying  on  of  his  manu* 
factures  may  require  him  to  pollute  the 
water  which  he  uses,  he  may  have  acquired 
a  right  to  pour  his  polluted  water  into  the 
stream  as  against  all  new  comers,  so  that 
those  below  him  coming  after  he  has  acquired 
the  right  may  not  have  the  right  to  com- 
plain of  what  he  does  to  the  stream,  while 
he  may  stUl  have  the  right  to  complain  of 
what  new  comers  do  above  him  with  re- 
spect to  the  pollution  of  the  stream.  Those 
legal  rights  may  be  acquired;  it  is  not 
necessary  to  consider  whether  the  plaintiffs 
have  acquired  the  latter  right,  that  is,  the 
right  to  pollute  the  stream  as  against  those 
helow  them,  because  that  is  not  now  in 
question.  It  appears  to  me,  as  I  have 
said,  that  the  plaintifis  have  clearly  esta- 
blished the  first  of  those  rights,  namely, 
the  right  to  have  the  water  come  to  their 
works  in  a  pure  and  unpolluted  state. 

Now,  that  being  the  legal  right  of  the 
plaintiffs,  another  question  arises,  and  that 
is  a  question  which  comes  into  controversy 
here.  What  right  does  that  give  them  to 
apply  to  a  court  of  equity  for  an  injunction  ? 
It  is  not  my  intention  to  enter  at  all  into  a 
general  disquisition  upon  the  grounds  on 
which  courts  of  equity  will  interfere  in  all 
the  different  sorts  of  cases  that  arise  where 
the  Courts  have  been  applied  to  for  injunc- 
tions to  restrain  acts  done  to  the  injury  of 
the  plaintiffs.  I  shall  confine  my  obser- 
vations entirely  to  the  precise  sort  of  case 
that  this  is.  Now,  I  conceive  that  if  the 
plaintiffs  have  established  such  a  legal 
right,  as  that  which  I  have  mentioned,  and 
while  they  are  in  the  enjoyment  of  that 
right,  another  person  comes  and  erects 
machinery  or  any  manufacturing  works  on 
that  same  stream  above  the  plaintiffs*  works, 
and  by  his  manufacturing  process  so  fouls 
the  water  as  that,  instead  of  coming  as 
before  pure  and  unsullied  to  the  plaintiffs' 
works,  it  comes  in  a  less  pure  and  service- 
able state  than  before,  so  as  seriously  and 
continuously  to  obstruct  the  effective  car- 
rying on  of  the  plaintiffs'  manufacture ;  if 
that  be  the  case,  and  if  the  restraining  of 


those  acts  by  injunction  will  restore  or 
tend  to  restore  the  plaintiffs  to  the  posi- 
tion in  which  they  have  a  right  to  stand 
and  in  which  they  before  stood,  and  if, 
moreover,  the  injury  which  is  occasioned 
by  the  works  complained  of  is  of  such  a 
nature  as  that  the  recovery  of  pecuniary 
damages  would  not  afford  an  adequate 
compensation,  that  is,  such  a  compensation 
as  would,  though  not  in  specie,  in  effect 
place  the  plaintiffs  in  the  same  position  in 
which  they  stood  before :  and  if,  more- 
over (for  there  are  several  conditions),  the 
plaintiffs  do  not  sleep  upon  their  rights  and 
do  not  acquiesce  either  actively  or  pas- 
sively in  the  acts  which  they  now  complain 
of,  but  use  due  diligence  and  vigilance 
to  take  such  steps  as  are  proper  and  neces- 
sary for  the  vindication  and  protection  of 
their  rights — ^if  these  conditions  occur  in 
such  a  case  as  that  which  is  now  presented 
here,  the  plaintiffs,  the  parties  so  injured,  I 
conceive,  have,  as  a  general  rule,  a  right  to 
come  to  the  court  of  equity  and  say,  "  do 
not  put  us  to  bring  action  after  action  for 
the  purpose  of  recovering  damages,  but 
interpose  by  a  strong  baud  and  prevent 
the  continuance  of  those  acts  altogether, 
in  order  that  our  legal  right  may  be  pro- 
tected and  secured  to  us."  I  say  as  a 
general  rule  and  principle,  because  it  must 
not  be  forgotten  that,  of  necessity,  when- 
ever a  court  of  equity  is  asked  for  an 
injunction  in  cases  of  this  nature,  or  at  all 
resembling  this,  it  must  have  regard  not 
only  to  the  dry,  strict  rights  of  the  plain- 
tiff and  defendant,  but  must  have  regard 
to  the  surrounding  circiunstances,  to  the 
rights  and  interests  which  may  be  more  or 
less  involved  in  it.  It  must  have,  I  say, 
regard  to  those  matters  in  using  its  discre- 
tion as  to  whether  it  shall  exercise  the 
strong  jurisdiction,  for  unquestionably  it  is 
a  strong  one,  of  granting  the  injunction 
which  is  asked  for. 

I  have  said  that  if  the  water,  by  the  acts 
of  the  defendant,  arrives  in  a  less  pure  and 
serviceable  state  at  the  plaintiffs'  works,  so 
as  to  cause  a  serious  obstruction, — I  have 
used  the  term  serious  because  I  cannot  con- 
cur in  the  proposition,  if  it  is  meant  to 
be  asserted,  that  the  mere  dry  fact  of  the 
plaintiffs  having  the  abstract  right,  as  of 
itself,  and  that  right  be  infringed  in  ever 
so  minute  a  way,  or  ever  so  little  to  the 
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practical  damniiication  of  the  plaintiffs, 
— the  court  of  equity  will,  as  a  matter 
of  course,  interfere  upon  the  right  heing 
established  at  law  by  an  injunction ;  that  is 
a  proposition  which,  I  conceive,  according 
to  all  the  cases,  not  to  be  a  tenable  propo- 
sition, and  therefore  I  have  used  the  term 
serious.  On  the  other  hand,  I  am  £eu' 
from  saying  that  because,  in  the  action  at 
law,  the  court  of  law  and  a  jury  have  only 
given  Is,  damages  or  a  farthing  damages, 
that  is  a  ground  for  saying  that  the  injury 
is  not  serious  and  that  it  may  not  be  a 
case  for  granting  the  injunction.  I  have 
also  used  the  term  continuous  injury.  By 
continuous  I  do  not  mean  never  ceasing, 
but  recurring  at  repeated  intervals,  so  as 
to  be  of  repeated  occurrence,  and  to  be 
the  same  root  of  damniiication  to  the  plain- 
tiffs as  an  actual  continuous  mischief  would 
be.  It  appears  to  me  also,  as  I  have  said, 
that  one  of  the  conditions  requisite  to 
induce  the  Court  to  grant  an  injunction 
in  such  a  case  as  that  is,  that  by  granting 
an  injunction,  and  by  stopping  the  acts 
complained  of,  the  party  complaining  who 
has  got  the  legal  right  will  be  restored,  or 
rather  that  the  injunction  will  restore,  or 
tend  to  restore,  the  party  complaining  to 
the  right  he  has  established  as  against  the 
defendant.  And  I  put  it  in  that  way  for 
this  reason  : — I  conceive  that  it  would  be 
no  defence  to  an  application  of  this  sort  for 
the  defendant  to  say,  **  It  may  be  true  that 
what  I  am  doing  does  in  some  degree 
damage  the  plaintiff  and  prevent  the 
effectual  carrying  on  of  his  works,  but  there 
is  another  person,  A.  B,  who  is  as  much 
a  wrong-doer  as  I  am,  who  is  doing  ten 
times  more  harm  to  the  plaintiff  than  I  am 
doing  ;  and,  in  fact,  although  what  I  pour 
into  the  stream  is  not  pure,  it  is  so  much 
purer  than  what  he  pours  into  the  stream, 
that,  in  fact,  when  you  get  the  water  it  is 
purer  when  it  arrives  at  your  mills  or  your 
works  than  it  would  have  been  if  A«  B.'s 
pollutions  had  been  poured  in  without  the 
admixture  of  any  less  polluted  water.*'  I 
do  not  understand  that  that  is  meant  to 
be  contended  for  by  the  defendant's  coun- 
sel ;  but  I  mention  it  as  a  reason  why  I 
use  the  term,  in  endeavouring  to  enun- 
ciate what  I  conceive  is  applicable  to  this 
particular  sort  of  case.  I  am  not  speaking 
of  copyright  cases  or  other  cases  whi(£ 


may  stand  on  a  different  footing,  but  I 
am  stating  the  reason  why  it  appears  to 
me  that  to  induce  the  Court  of  equity  to 
interfere  by  injunction,  the  injunction  must 
restore,  or  tend  to  restore,  the  plaintiff  to 
the  full  exercise  of  his  rights. 

Now  the  &cts  of  the  case,  as  I  think  they 
fairly  appear  as  the  result  of  the  masses  of 
affidavits  presented,  seem  to  lie  in  a  narrow 
compass.  Here  is  a  stream  flowing  through 
a  valley  which  flows  into  and  through  the 
town,  or  part  of  the  town,  of  Bradford,  a 
great  manufacturing  place,  whose  worsted 
and  woollen  manufactures  have  become,  I 
may  say,  perfectly  gigantic  at  present. 
From  time  to  time  persons  have  established 
different  works  on  tiie  banks  of  this  stream ; 
and  we  all  know  that  most  manufactures — 
perhaps  you  may  say  all  manufactures — 
at  least,  when  carried  on  upon  a  large  scale, 
require,  if  not  worked  by  water  power, 
at  least  the  use  of  water  in  very  large 
quantities  for  the  various  purposes  con- 
nected with  their  manufacture.  A  very 
great  number  of  those  different  works  and 
factories  appear  to  have  been  established 
at  different  intervals  of  time,  some  more 
remote,  some  more  recent,  on  the  banks 
of  this  stream,  or  on  the  tributaries  and 
feeders  which  flow  into  the  stream.  I 
mention  that,  because  one  of  the  tributa- 
ries, called  Low  Beck  in  the  map,  on  which, 
in  £Gu;t,  the  defendant's  premises  may  be 
considered  to  stand,  and  a  drain  or  water- 
course through  which  it  is  said  the  defen- 
dant pours  &is  matter,  is  almost  parallel 
to  the  channel  of  that  tributary  stream, 
called  Low  Beck.  Among  the  various 
works  which  have  been  thus  established 
on  the  banks  of  this  stream  are  the  works 
of  the  plaintiffs.  The  plaintiffs,  I  under- 
stand, are  wool-spinners,  and  for  the  pur- 
pose of  their  works  it  is  of  great  import- 
ance to  them  to  have  pure  water;  and,  as  I 
collect,  the  purposes  for  which  pure  water 
is  most  essentisd  to  the  effective  carrying 
on  of  their  works  may  be  considered  as 
resolving  themselves  under  three  heads. 
The  one  is,  that  they  want  water  'to  wash 
the  wools,  when  it  is  perfectly  obvious 
purity  is  an  essential  ingredient  in  the 
character  of  the  water  that  is  used ;  an* 
othet  is,  to  use  the  water  in  the  boilers  of 
macb^®^  for  the  purpose  of  generating 
^^mO  V  ^  ^^  ^>  ^  ^^^^  it  in  a  cold  state 
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for  the  purpose  of  condenring  the  steam. 
Other  wool-spioners,  or  wool-combers,  or 
persons  connected  with  the  manufacture  of 
wool  and  worsted,  have  all  at  different 
iaterrals  of  time,  many  of  them  at  com- 
paratiTely  recent  periods,  established  works 
upon  this  stream.  Among  the  works 
established  are  two  dye-works, — the  one  is 
die  dye-works  of  the  Messrs.  Ripley,  higher 
up  the  stream  than  that  of  the  defendant, 
and  the  other  is  that  of  the  defendant  Mr. 
Sutdiffe.  With  respect  to  Messrs.  Ripley's 
dye-works,  it  appears  by  the  evidence  that 
they  have  been  established  on  a  more  or  less 
extensive  scale  for  a  great  number  of  years. 
It  appears  from  Mr.  Ripley's  affidavit, 
that  even  as  fiir  back  as  eighty  years  his 
father  and  grand&ther  had  works  there. 
It  is  admitted  that  the  works  were  upon  a 
leas  extensive  scale  than  they  have  since 
become,  and  I  think  Mr.  Ripley  also 
speaks  of  his  own  carrying  on  the  works 
there  for  some  forty  years  or  thereabouts,  a 
period  considerably  anterior  to  the  time  when 
the  plaintiffs'  works  were  established.  The 
defendant  purchased  his  land  only  in  the 
year  1844,  and  he  immediately  .proceeded 
to  build  his  works,  and  had  completed 
them,  so  as  to  bring  them  into  operation 
in  his  manufacture  and  his  trade  as  a  dyer, 
as  early  as  February  1845.  Besides  the 
various  manufacturing  works  which  have 
been  established  on  the  banks  of  this  stream^ 
a  very  large  and  dense  population  has 
gradually  sprung  up  on  the  banks,  or  con- 
tiguous to  the  banks,  of  the  stream.  There 
was  no  doubt  a  time,  and  probably  a  time 
not  very  far  remote,  when  the  stream,  or 
that  portion  of  it  which  lies  between 
Messrs.  Ripley's  works  and  the  plaintiffs' 
works,  flowed  through  open  fields  and 
meadows  and  cultivated  ground;  that 
for  some  time  past  has  ceased  to  be  the 
case,  and  a  very  large  population  has  arisen, 
contained  in  about  1,660  houses,  which 
have  been  built  in  streets  and  otherwise, 
as  a  sort  of  continuation  of  or  suburb  to 
Bradford,  which  lies  somewhat  lower  down 
the  stream.  These  houses  have  had  the 
effect  of  more  or  less  polluting  and  altering 
the  character  of  the  stream,  as  an  inevit- 
able consequence;  it  is  impossible  but 
that  the  aggregation  of  human  beings 
on  the  banks  of  the  stream  must  tend 
to  make  that  stream  a  polluted  sewer, 
9bw  Snm,  XXL— Chaho. 


more  or  less,  instead  of  being  a  pure 
stream.  I  am  satisfied  from  the  evi- 
dence that  to  some  considerable  extent 
the  pollution  of  this  stream,  I  do  not 
say  from  the  defendant's  works  or  any- 
body's works  in  particular,  is  inevitable, 
and  that  no  court  of  law  or  equity,  nor  all 
the  courts  in  the  world,  except  there  were  a 
power  of  removing  all  that  mass  of  human 
beings  which  is  congregated  about  its  banks, 
ever  could  restore  this  stream  to  the  state  in 
which  it  once  was.  But  still  it  does  not  fol- 
low that,  because  there  is  a  certain  degree 
of  pollution,  which  perhaps  cannot  be  very 
accurately  measured,  and  which  is  inevit- 
able, everybody  has  a  right  to  make 
the  stream,  by  pouring  in  immense  quan- 
tities of  filth  and  pollution  from  his  own 
works,  ten  thousand  times  worse  than  it 
was  without  it. 

These  being  the  general  facts  of  the 
case,  and  although  doubtless  there  had 
been  a  considerable  degree  of  deteri- 
oration of  the  stream,  from  various 
causes,  up  to  1844,  there  appears  never 
to  have  been  any  dispute  between 
the  different  riparian  owners  upon  the 
stream.  The  plaintiffs  have  themselves 
been  obliged  to  submit  to  the  inevitable 
effect  upon  such  a  stream, — that  of  ceasing 
to  use  it  for  the  purpose  of  washing  their 
wool ;  and  one  sees  obviously,  even  with- 
out any  information  from  affidavits,  that 
to  wash  wool  and  worsted  must  neces^ 
sarily  require  very  pure  water.  The  plaut- 
tiffs,  for  many  years  past,  before  the  defen- 
dant commenced  or  brought  his  wozks.  at 
all,  had  been  obliged  in  that  respeat  to* 
submit  to  the  inevitable  necessity  e£  seeki- 
ing  for  pure  water  from  another-  source ; 
and  they  and  the  other  proprietois  of  works 
upon  this  stream  seem  to  have  sunk  arte- 
sian wells  or  bored  holes,  and  by  Ibat  means 
have  been  able  to  raise  large  quantities  of 
pure  water  for  the  purpose  of  iwashing  the 
wools.  It  appears,  moreoves^  that  for 
several  years,  and  before  the  defendant, 
had  begun  to  use  his  works,  th»  plaintiffs 
had  been  also  under  the  necessity,  for  their 
advantage,  to  cease  using  generally  the 
waters  of  the  stream  for  boSer  purposes, 
because  from  the  quantity  of  matter  held 
in  suspension  in  this  water,  the  use  of  it 
in  the  boilers,  as  the  steam  evaporated, 
caused  a  large  deposit  of  matter  round  the 
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boilers,  and  we  know  what  the  effect  of 
that  is,  that  as  that  incrustation  increases, 
the  water  no  longer  touching  the  iron,  the 
iron  is  very  easily  burnt  through,  and  a 
great  impediment  is  produced  to  the  car- 
rying on  of  the  works.  They  had  been 
obliged  for  years  to  resort  to  the  artesian 
water  for  that  purpose  also  ;  they  still 
continued,  however,  to  use  the  waters  of 
the  beck  for  the  purpose  of  condensing. 
Now,  in  the  year  1844,  which  is  the  first 
time  that  any  litigation  had  arisen  about 
these  water-rights  in  this  part  of  the  stream, 
Messrs.  Waud  having  established  some 
works,  they  being  also  themselves  worsted- 
spinners,  in  the  business  carried  on  by  the 
plaintiffs,  and  having  established  works 
a  little  way  above  those  of  the  plaintiffs 
on  this  stream,  and  the  plaintiffs,  com- 
plaining that  they  injured  the  water  by 
their  works,  brought  an  action  against 
Messrs.  Waud  to  recover  damages  for  pol- 
luting the  stream.  The  defence  set  up  by 
Messrs.  Waud  to  that  action  raised  not 
merely  the  question  whether  their  opera- 
tions did  damage  the  stream,  but  the  ques- 
tion of  the  plaintiffs'  right  and  title.  A 
verdict  was  obtained  in  1845,  subject  to 
the  opinion  of  the  Court  upon  a  special 
case.  The  question  upon  the  special  case 
affected  the  question  of  the  right  of  the 
plaintiffs,  and  the  judgment  of  the  Court  was 
not  obtained  upon  that  special  case  until 
Easter  term,  1849,  when  the  Court  of  Ex- 
chequer gave  final  judgment  for  the  plain- 
tiffs (1)  ;  and  on  the  1st  of  August  1849 
that  judgment  was  signed  and  entered  up. 
About  the  time  that  that  action  began, 
namely,  in  the  year  1844,  the  defendant, 
Mr.  Sutdiffe,  bought  the  land  on  which  he 
has  since  proceeded  to  erect  his  works.  Now 
Mr.  Sutcliffe  states  most  positively,  and  I 
see  no  reason  to  doubt  the  truth  of  his 
statement,  for  there  is  no  contradiction  to 
it,  that  he  was  not  at  all  aware  of  any 
question  or  action  whatever  as  between  the 
plaintiffs  and  Messrs.  Waud  on  the  subject  of 
the  polluting  this  water,  until  a  consider- 
able time  titer  his  works  had  come  into 
operation.  The  defendant  continued  to 
carry  on  his  dye-works,  pouring  in,  in  not 
any  less  quantity,  as  &r  as  I  can  see  on 
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the  evidence,  than  he  does  now,  the  dye 
liquors  and  dye  wares,  and  soon, — in  short, 
the  matter  which  is  complained  of  as  pol- 
luting the  stream  from  the  beginning  of 
1845,  without  any  notice  firom  the  plain- 
tiffs,  until  the   8th  of  January  1850,   a 
period  within  a  few  weeks  of  five  years ; 
and  then,  on  the  8th  of  January  1850,  a 
formal  notice  was  given  on  the  part  of  the 
plaintiffs   to   the   defendant  to  cease,  in 
effect,   from   polluting  the  water.     After 
that  notice  was  given,  and  on  the  3rd  of 
June  1850,  the  plaintiffs  entered  into  that 
deed  of  arrangement  with    another  pro- 
prietor, another  manufacturer,  who  is  like- 
wise on  the  stream,  Mr.  Dixon  ;  the  effect 
of  which  is  this,  that  instead  of  litigating 
the  question,  Mr.  Dixon  agrees  that  he 
will  pay  at  the  rate  of  21,  per  horse  power 
per  annum  for  the  same,  the  plaintiffs  not 
bringing  an  action  against  him,  and  as 
damages  for  what  he  is  doing  to  this  water, 
from  the  hour  of  five  in  the  morning  to 
seven  in  the  afternoon ;  and  I  understand, 
though  it  is  not  very  distinctly  in  evidence, 
similar  deeds  of  arrangement,  that  is,  more 
or  less  similar,    have   been  entered  into 
between   the  plaintiffs  and   some  of  the 
other  proprietors  of  the  factories  immedi- 
ately contiguous  to  those  of  Messrs.  Waud, 
Messrs.   Greenwood,   and    other   persons 
whose  names  are  not  material,  all  lying  in 
what  is  aptly  enough  called  the  nest  of 
factories,  immediately  above  the  works  of 
the  plaintiffs.     The   notice   having  been 
given  to  Mr.  Sutcliffe  on  the  8th  of  Janu- 
ary, on  the  5th  of  June    1850  an  action 
was  commenced  against  Sutcliffe  by  the 
plaintiffs,  to  which  the  defendant  pleaded 
'*  not  guilty  ;*'  and  it  is  admitted  the  ques- 
tion of  the  plaintiffs*  title  was  not  in  con- 
troversy there  at  all.     The  question  really 
in  issue  there  was,  whether  •  the  acts  of 
the  defendant  were  acts  which   went  to 
the  damage  and  injury  of  the  plaintiffs. 
The  trial  came  on  on  the  27th  of  July  1850, 
and  then  a  verdict  is  given  for  the  pliun- 
tiffs,  with  one  farthing  damages.    I  should 
further  mention,  that  after  the  trial  of  the 
action  and  the  verdict,  on  the  24th  of  De- 
cember, (the  verdict  having  been  given  in 
July,)  the  plaintiffs  served  a  written  notice 
Upon  the  defendant  to  desist,  and  stating 
that  ^^y  should  file  a  bill  against  him  for 
^n  injunction  to  restrain  his  continuing  the 


z 


ToL.  XXL] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


259 


acts  which  they  complained  of.  That  was 
on  the  24th  of  Decemher,  and  on  the  7th 
of  Jannary  following,  1851,  judgment  in 
die  action  against  Sutcliffe  was  entered  up. 
On  the  19th  of  February  1851  the  bill 
was  filed;  on  the  27th  of  February  1851 
a  notice  of  motion  was  given  for  the  10th 
of  March. 

Adverting  to  what  I   conceive  to   he 
tlie  conditions  which  must  concur  to  in- 
duce this  Court  to  interfere,  the  first  ques- 
tion which  arises  is,  whether,  assuming  that 
damage  is  done  by  the  defendant's  works, 
the  restraining  of  that  damage  will  restore, 
or  tend   to  restore,  the  plaintiffs  to  the 
light  which  they  had  originally  of  having 
the  water  clean  to  their  works.    Now,  as  I 
have  said,  if  it  was  only  this,  '*  there  is 
•omebody  else  fouling  the  water  besides 
me,"  the  saying  that  would  be  no  defence 
to  such  an  application ;  but  if  by  reason  of 
the  whole  change  in  the  condition  of  the 
suRounding  country  and   neighbourhood 
the  stream  has  become  polluted  to  such  an 
extent  that  it  cannot  be  used  for  the  pur- 
poses of  the  plaintiffs'  works,  the  granting 
the  injunction  to  restrain  this  one  wrong- 
doer, if  he  be  such,  from  continuing  his 
works  would  do  no  good  to  the  plaintiffs. 
It  will  not  do  them  that  good,  the  doing  of 
which  is  alone  the  ground  on  which  a  court 
of  equity  will  use  its  strong  power  to  inter- 
fere to  restrain  the  defendant's  works  from 
going  on.     If,  notwithstanding  a  certain 
degree  of  pollution  of  the  water,  the  plain- 
tiffs can  still  use  the  water,  although  not 
so  usefully,  and  then  the  defendant  pol- 
lutes it  to  make  it  so  much  worse  that  they 
can  use  it  in  a  less  effective  manner  than 
they  did  before,  or  if  the  degree  of  pollution 
existing,  we  will  say,  firom  Messrs.  Ripley's 
works,  may  be  prevented  by  the  plaintiffs 
by  the  same  process  which  they  were  using 
against  Mr.  Sutcliffe;  if  that  were  the  state 
of  the  case,  of  course  they  would  have  a 
right  to  say,  **  This  is  a  case  in  which  an 
injunction  would  restore,  or  tend  to  restore, 
us  to  the  rights  which  we  originally  had  with 
regard  to  the  stream."  Now,  there  isnothing 
to  shew  me,  and  I  am  not  able  to  say  from 
the  evidence  before  me,  how  far  the  non- 
user  of  Messrs.  Ripley  of  that  extent  of 
pollution  which  they  have  of  late   years 
caused  to  this  water — how  far,  if  they  were 
away,  the  water  is  polluted  by  the  other 


works  (for  there  are  a  great  many  of  them,* 
and  I  have  only  three  brought  here  before 
me  particularly),  or  how  far  the  pollution 
arising  from  these  works  would  be  so  com- 
paratively small  as  that  the  plaintiffs  might 
continue  to  carry  on  their  business  effec- 
tively by  using  tiie  water.  But  I  have  this 
&ct,  that  Messrs.  Ripley's  increase  of  works 
has  been  comparatively  recent,  the  defen- 
dant's dye-works  did  not  come  into  opera- 
tion until  the  early  part  of  1845.  Then, 
were  the  plaintiffs,  before  the  defendant's 
works  came  into  operation,  able  to  use  the 
water  of  the  stream  for  their  works,  either 
in  the  shape  of  using  it  for  washing  wool, 
or  in  the  shape  of  using  it  in  boilers  ?  Clearly 
not.  And,  therefore,  I  think  that  that 
affords  a  very  strong  ground  for  saying  tiiat 
the  mere  removal  of  tiie  defendant's  works, 
or  preventing  the  defendant  from  carrying 
on  his  works  in  the  manner  in  which  he 
now  does,  really  would  not  have  the  effect 
of  causing  the  water  of  this  stream  to  come 
down  to  the  plaintiffs'  works  in  the  same 
pure  and  unpolluted  state,  which  the  plain- 
tiffs, according  to  their  original  right,  ought 
to  have.  I  do  not  feel  sure,  therefore,  even 
if  it  turned  upon  this  part  of  the  case, 
that  the  granting  the  injunction,  while  it 
would  have  the  effect,  if  not  of  ruining  the 
defendant,  of  doing  him  most  serious  mis- 
chief, would,  on  the  other  hand,  have  the 
effect  of  benefiting  the  plaintiffs  by  restor- 
ing them,  or  tending  to  restore  them,  to  the 
rights  which  they  contend  for,  and  which  I 
admit  that  they  have. 

But  it  does  not  rest  merely  upon  that ; 
another  condition,  which  I  conceive,  be- 
yond all  controversy,  is  a  necessary  con- 
dition to  induce  a  court  of  equity  to  inter- 
fere by  injunction  in  a  case  similar  to  that 
now  before  me,  is,  that  the  mischief  com- 
plained of  is  such  as  cannot  properly  and 
equitably  be  compensated  by  pecuniary 
damages.  Now,  let  us  see  how  this  matter 
stands;  for  years  past,  and  long  before 
the  defendant  began  his  works,  the  plaintiffs 
had  not  the  use  of  the  beck  for  washing 
purposes,  or  for  boiling  purposes.  Other 
persons  carrying  on  either  the  same  trade 
as  the  plaintiffs  themselves, '  or  trades  of 
a  similar  description,  have  entered  into 
arrangements  witiv  the  plaintiffs,  whereby, 
very  wisely  indeed  I  must  say,  in  order  to 
avoid  litigation,  it  has  been  agreed  that 
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although  what  those  other  parties  do  tends 
to  pollute  the  stream  to  the  damnification 
of  the  plaintiffs,  they  shall  continue  to  do 
that  (I  am  speaking  now  of  Dixon's  case, 
and  the  others  are  said  to  he  of  a  similar 
character,)  during  fourteen  hours  out  of 
the  twenty-four, .  and  shall  pay  a  certain 
rent  or  tax  for  the  right  to  do  it.  Now,  if 
an  arrangement  can  he  made  such  as  that, 
hy  which  even  without  litigation  the  defen- 
dant and  other  parties  of  whom  the  plain- 
tiffs complain  may  come  to  an  arrangement 
which  is  to  give  each  a  certain  fair  use  of 
the  water,  the  plaintifis  ought  in  fair  deal- 
ing, and  it  would  be  right  fbr  them  to  say 
this : — "  We  do  not  want  to  ruin  you  ;  we 
do  not  want  merely,  like  a  dog  in  the 
manger,  to  prevent  your  using  the  water 
while  we  cannot ;  but  we  want,  by  having 
reservoirs  and  filtering  beds,  or  some  other 
method,  to  come  to  such  arrangement  with 
you  as  we  have  come  to  with  other  per- 
sons." If  that  be  the  purpose  (and  it  is 
a  very  legitimate  purpose),  it  is  perfectly 
right,  and  I  do  not  at  all  agree  with  the 
defendant's  counsel  that  that  amounts  to 
an  attempt  to  levy  a  tax  upon  those  per- 
sons, and  to  use  a  strict  right  merely  to 
enforce  an  unrighteous  demand  of  money 
^m  the  party.  But  if  that  be  the  case, 
surely  the  bringing  an  action  against  the 
party  who  ought,  as  the  plaintiflb  say,  to 
eome  into  such  arrangement,  would  be 
nearly  as  efficacious  and  might  just  as  well 
be  used  to  bring  them  to  those  terms. 
Ought  I  then  to  say  I  will  grant  the  in- 
junction in  order  to  compel  the  defendant 
to  come  into  terms,  by  which  he  is  to  pay 
you  so  much  fbr  using  it  so  many  hours, 
or  any  other  arrangement?  If  any  force 
applied  to  the  defendant  would  bring  him 
to  that,  I  think  I  ought  to  leave  1dm  to 
the  force  which  would  be  applied  by  means 
of  an  action  brought.  If  all  this  were 
represented  to  the  jury,  and  if  the  jury 
were  satisfied  that  he  did  not  come  into 
terms,  they  could  say,  instead  of  a  Beurthing 
or  Is.  or  40«.,  **  We  will  give  you  50/. 
or  lOOf.  for  th»  damage  that  has  been  in- 
flieted  upon  you  by  the  defendant."  It 
appears  to  me,  therefore,  that  upon  that 
ground  even,  the  plaintiffs  themselves  have 
shewn  that  It  is  a  matter  which  may  in 
0ome  way  be  compensated  by  money. 
But  I  do  not  re«t  my  decision  upon  either 


of  those  two  points.  The  principal  ground 
upon  which  I  conceive  I  must  refuse  this 
injunction  is,  I  will  not  say  the  acquies- 
cence, using  that  term  in  the  active  sense, 
but  that  from  the  beginning  of  1845  down 
to  the  beginning  of  1850  the  defendant 
was  allowed  to  construct  and  to  use  his 
dye-works  for  a  period  of  five  years,  with«- 
out  any  hint  being  given  on  the  part  of  the 
plaintifis  that  he  was  doing  anything  that 
he  had  not  a  lawful  right  to  do.  Now,  let 
us  see  for  a  moment  how  this  matter  stands. 
The  plaintiffs  say,  *'  What  we  knew  was, 
that  there  were  some  works  being  erected 
in  the  neighbourhood.  We  did  not  know 
who  the  person  was  that  was  erecting  those 
works,  still  less  did  we  know  to  what 
purpose  those  works  were  to  be  applied." 
Now,  it  must  be  borne  in  mind  that  at  this 
very  time,  when  the  defendant  was  erects 
ing  his  works,  the  plaintiffs  were  stirring 
about  the  protection  of  their  own  rights  in 
this  water;  they  were  then  commencing  the 
first  of  a  series  of  proceedings,  to  protect 
and  vindicate  their  rights  in  this  water, 
by  bringing  an  action  against  Messrs. 
Waud ;  they  were  informed,  as  they  say, 
that  somebody,  they  did  not  know  who,  was 
erecting  some  works,  they  did  not  know  fbr 
what  purpose,  in  a  situation  upon  the 
banks  of  a  rivulet  which  flowed  into  this 
very  beck ;  was  it  not  their  business  not 
to  be  content  with  their  ignorance,  bnt  to 
ascertain  who  it  was  that  was  building 
these  works,  and  to  give  notice  to  the 
person  who  was  erecting  those  works  that 
if  he  used  them  for  any  purpose  which 
tended  to  the  pollution  of  the  stream,  he 
would  erect  and  carry  on  those  works  at 
his  peril,  for  that  they,  the  plaintiflEs,  had 
a  right  to  have  the  water  come  pure  to  their 
works,  and  that  they  would  apply  to  a  court 
of  equity  for  an  injunction  to  restrain 
them  ?  Instead  of  that,  not  only  are  the 
works  allowed  to  be  erected,  but  for  five 
years  the  works  are  carried  on,  and  not 
a  word  said.  Without  admitting  that  the 
defendant  has  a  right  to  come  and  erect 
works  upon  a  stream  without  asking  ques- 
tions, and  then  leave  odiers  to  find  out 
whether  he  is  infringing  their  rights  ^  not, 
what  does  he  find  ?  He  finds  that  there 
are,  I  think  it  is  said,  some  thirty  diffisrent 
WqyVs  of  different  kinds,  all  more  or  less 
pO\xti^S^^^^^">  or  injurious,  or  polluting 
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matter  into  this  stream,  and  among  the 
rest  of  those  works,  an  actual  dye- work, 
which  has  subsisted  for  seventy  or  eighty 
years,  so  long  that  it  was  not  to  be  supposed 
there  was  any  question  about  the  right  to 
use  the  dye-works  upon  that  stream,  and 
pour  the  dye  wares  and  dye  liquors  into 
the  beck.  Therefore,  although  I  do  not 
at  all  mean  to  suggest  that  the  defendant 
is  not  put  to  inquiry,  still  the  defendant, 
if  he  did  inquire,  would  have  seen  the 
same  thing  being  done  all  round  him  which 
he  was  proposing  to  do  himself,  and  it  is 
a  striking  circumstance  that  he  erects  his 
dye-works  upon  a  pre-existing  open  drain 
which  was  not,  so  far  as  I  can  see,  a  drain 
for  the  purpose  of  draining  the  upper 
country,  but  actually  being  used  for  the 
purpose  of  draining  off  the  refuse  matter 
from  other  Victories-— I  mean  the  factories 
of  Mitchell  and  Turner,  and  two  or  three 
other  names  that  have  been  mentioned 
as  having  their  works  in  the  neighbour- 
hood of  Mitchell  &  Turner's.  Well,  the 
defendant,  I  feel,  was  put  upon  the  inquiry, 
but  the  answer  would  be  —  **  Circum" 
ipiee^ — see  what  is  being  done  around.  I 
see  every  manu&cturer  here  has  poured 
his  refuse  matter,  more  or  less  poUusive  to 
the  stream^  into  the  waters  of  the  stream ;" 
What  else  was  he  to  do  ?  Was  he  to  go  to 
every  man — ^because  that  is  what  he  was 
bound  to  do  if  he  had  done  more— who  had 
got  works  built  upon  this  stream,  not  only 
down  to  Bradford,  but  all  through  the  town 
of  Bradford,  and  inquire  of  him  —  "Do 
you  mean  to  say  that  you  have  any  right 
to  use  this  stream  as  a  sewer,  that  is,  as 
a  drain,  and  that  I  am  not  to  be  able  to  do 
so  f  **  I  cannot  conceive  that  there  was  any 
necessity  for  that.  But  what  were  the  plain- 
tiffs put  upon  ?  The  plaintiffs  were  really 
put  upon  this,  it  was  not  that  they  were 
caught  napping,  for  they  were  then  in  the 
very  act  of  stirring  and  rousing  themselves, 
even  to  the  point  of  conflict  with  Messrs. 
Waud,  to  protect  their  rights.  They  knew 
the  defendant  had  purchased  or  was  pur- 
chasing ground,  and  was  erecting  works 
in  such  a  manner  so  that  the  refuse  of  his 
works,  whatever  they  turned  out  to  be,  whe- 
ther that  of  a  worsted-spinner  or  a  worsted- 
comber,  would  come  into  the  stream ; 
mxrely  their  business  was  to  have  gone  or 
•eni  to  the  spot  and  ascertained  who  the 


gentleman  was  who  was  erecting  the  works, 
and  communicated  with  him.  If  they  had 
only  done  that,  and  if  they  had  followed 
that  up  as  soon  as  they  found  the  defendant 
was  using  this  stream  in  the  way  of  which 
they  complain,  and  had  come  at  once  for  an 
injunction,  the  Court  would  have  said,  and 
with  great  justice,  "You  have  used  due 
diligence,  and  viffilarUibus  non  dormien^ 
Hhus  servH  lex";  instead  of  which,  not 
only  is  no  notice  given  to  prevent  the 
outlay  in  these  works,  which  is  stated  to 
be  to  the  amount  of  some  10,000^.,  but 
the  carrying  on  is  permitted  for  five  years 
and  it  is  not  suggested  as  being  a  nuisance, 
nor  is  any  complaint  made  of  it  by  the 
plaintiffs  to  the  defendant.  Now  the  answer 
is,  "  Yes,  but  all  that  time  the  plaintiffs 
were  busy  establishing  their  title  as  against 
Messrs.  Waud.*'  Still,  that  was  no  reason 
why  notice  should  not  be  given  to  the 
present  defendant  to  prevent  his  incurring 
the  enormous  expense.  It  was  no  reason 
why  he  should  not  have  been  told  there 
were  things  that  he  was  doing  which  the 
plaintiffs  objected  to, — **  We  are  litigating 
actually  with  Messrs.  Waud,  and  we  tell 
you  that  you  will  come  under  the  same 
sort  of  litigation  if  you  do  the  same  thing 
which  Messrs.  Waud  are  doing,  namely, 
erecting  works,  and  by  the  refuse  of  those 
works  polluting  the  stream." 

Although  I  do  not  think  the  judgment 
ought  to  turn  upon  this,  I  cannot  say  that 
I  think  anything  like  activity  or  diligence 
was  used  even  when  they  began  to  bestir 
themselves.  For  only  see  what  occurred : 
they  had  got  the  final  judgment  against 
the  Wauds  establishing  their  right  in 
Easter  term,  1849,  but  the  judgment  waa 
not  actually  signed  and  entered  up  until 
August  1849.  Then,  if  they  were  only- 
waiting  until  they  had  got  their  right 
decided  against  the  Wauds  before  they 
took  any  step  with  regard  to  Mr.  Sutcliffe, 
were  they  not  bound  as  soon  at  least  aa 
they  got  that,  to  take  steps  ?  But  what  do 
they  do  ?  Having  got  final  judgment  pro-« 
nounced  by  the  Court  of  Exchequer  in 
Easter  term,  they  never  stir  a  step  until 
January  1850,  and  then  they  send  their 
formal  notice  to  the  defendant  Sutcliffe  to 
require  him  to  desist  from  his  works.  Then 
again  what  do  they  do?  So  far  firom 
stirring  again,  it  is  not  until  the  5th  of 
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June  1850,  that  they  commenced  an  action 
against  Mr.  Sutcliffe,  a  year  and  a  quarter 
after  the  Court  of  Exchequer  had  esta- 
blished their  right  by  pronouncing  final 
judgment  in  the  case  against  the  Wauds. 
Then  the  action  against  Mr.  Sutcliffe  being 
brought,  proceeds  speedily  to  trial :  there 
is  no  delay  there  on  the  part  of  the  plain- 
tiffs. It  is  tried  on  the  27th  of  July  1850 ; 
and  then  what  takes  place?  Instead  of 
entering  up  judgment  in  the  Michaelmas 
term  following,  it  is  entered  within  two  or 
three  days  after  the  commencement  of  the 
following  term.  In  the  mean  time  no  bill 
is  filed  and  no  step  taken,  except  that  on 
the  24th  of  December  1850,  there  is  a 
threat  that  they  will  file  a  bill.  Well, 
that  bill  was  not  filed  until  the  19th  of 
February  1851.  Now,  without  saying 
that  upon  this  portion  of  the  delay  alone 
the  judgment  ought  to  turn,  it  does  appear 
to  me  that  there  has  been  that  sort  of 
very  serious  delay  in  prosecuting  the  pro- 
ceedings against  the  defendant  when  once 
they  were  begun,  which  ought  to  make 
me  hesitate  very  much  about  granting  the 
injunction ;  but  when  I  couple  this  with 
what  I  must  call  the  acquiescence  for  five 
years  in  the  defendant  carrying  on  his 
works,  it  does  appear  to  me  that  I  should 
be  violating  the  elementary  principles  of  a 
court  of  equity  in  granting  an  injunction 
in  such  a  case  as  this,  and  therefore  I  say 
that  if  it  turned  on  this  last  point,  and 
if  I  considered  this  the  principal  point,  I 
should  be  of  opinion  that  the  plaintiffs  were 
not  entitled  to  an  injunction  upon  this 
motion.  Upon  the  second  of  the  points, 
as  to  its  being  capable  of  being  compen- 
sated by  money,  I  incline  to  think  if  it 
turned  upon  that,  I  should  not  grant  the 
injunction.  I  also  doubt  very  much 
whether  there  would  be  upon  the  first  of 
the  points  I  have  mentioned  sufiicient 
ground,  namely,  that  by  granting  the 
injunction  and  inflicting  such  serious 
damage  upon  the  defendant,  I  should 
be  doing  any  real  practical  good  to  the 
plaintiffs ;  but,  however,  upon  the  last  of 
the  grounds — the  delay  at  the  commence- 
ment of  the  five  years — suffering  the  de- 
fendant to  erect  his  works,  I  had  almost 
made  up  my  mind,  but  I  could  not  decide 
finally  until  I  had  heard  the  whole  case. 
Having  heard  the  whole  case  out,  I  think 


justice  requires  not  that  I  should  refuse 
the  motion  with  costs,  but  that  I  should 
refuse  the  motion,  reserving  the  costs  until 
the  hearing  of  the  cause. 


GREENWOOD  V.  ROBERTS. 


Will —  Construction — Remoteness. 

A  testator  directed  his  trustees  to  set  apart 
sufficient  stock  to  produce  7001.  a  year,  and 
pay,  among  others,  an  annuity  of  200/.  a 
year  to  his  brother  Thomas  for  life,  and 
after  his  decease  to  continue  it  amongst  his 
brother's  children  then  living,  in  equal 
shares,  during  their  lives,  and,  at  the  decease 
of  any  of  them,  the  stock,  from  which  the 
200/.  a  year  arose,  was  to  be  sold,  and  the 
produce  divided  equally  amongst  the  children 
of  him  or  her  so  dying,  as  they  should  sevC" 
rally  attain  twenty-one,  with  interest  in  the 
mean  time  to  be  applied  for  their  benefit ;  and 
he  said,  **  I  give  them  vested  interests  there» 
in;"  and  if  any  of  his  brother's  children 
should  at  his  decease  be  dead,  and  have  left 
issue,  such  issue  should  be  entitled  amongst 
them  to  the  money  they  would  eventually  have 
been  entitled  to  had  their  parent  outlived  his 
brother.  If  any  of  the  parties  anticipated 
the  payment,  or  sold  his  interest  before  due, 
it  was  declared  to  be  forfeited,  and  applied 
as  if  such  parties  had  died  before  the  legacy 
fell  due.  The  testator  then  appointed  his 
trustees,  executors  and  residuary  legatees. 
23,333/.  6s.  Sd.  was  set  aside  to  answer  the 
700/.  a  year.  The  testator's  brother  Thomas 
died  leaving  six  children,  of  whom  Richard 
was  one  living  at  the  date  of  the  wiU,  and 
he,  after  the  decease  of  his  father  until  his 
death,  received  an  annuity  of  33/.  6s.  Sd., 
being  one-sixth  of  the  200/.  a  year.  Richard 
died  leaving  three  children  surviving,  one  of 
whom  was  bom  in  the  lifetime  of  the  original 
testator : — Held,  that  the  children  of  Richard 
were  not  entitled  to  the  money  representing  the 
annuity  to  which  he  was  entitled,  but  that  it 
fell  into  the  testator's  residuary  estate. 

Richard  Nicholson,  by  his  will,  dated 
the  18th  of  April  1827»  after  reciting  that 
he  "vv^  possessed  of  considerable  capital 
ixt  4]ue  P^hlic  stocks  or  funds^  g&ve  and 
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bequeathed  the  said  capital  stock,  with  the 
accumulations  thereof,  and  all  other  Go- 
remment  stocks  and  securities  and  per- 
sonal estate  and  effects  which  he  might 
hold  or  be  the  proprietor  of  at  the  time  of 
his  decease,  unto  his  brothers  Thomas 
Nicholson  and  Joseph  Nicholson,  his 
nephew  Richard  Greenwood  (one  of  the 
plaintiffs),  and  Richard  Nicholson,  the  son 
of  his  brother  Thomas  Nicholson,  their 
executors  and  administrators,  upon  trust, 
in  the  first  instance,  to  appropriate  and  set 
apart,  immediately  after  his  decease,  so 
much  thereof  as  would  produce  an  annual 
dividend  of  700/.,  and  then,  upon  trust,  to 
pay  or  retain  therewith  and  thereout,  as  the 
case  might  be,  the  several  life  annuities 
therein  mentioned,  viz.,  to  his  said  brother 
Thomas  Nicholson,  the  annuity  or  yearly 
sum  of  200/.,  and  to  various  other  parties 
therein  mentioned,  including  those  men- 
tioned and  excepted  in  and  by  the  clause 
next  hereinafter  set  forth  (and  to  which 
other  persons  the  question  in  the  case  does 
not  in  any  way  relate),  the  several  yearly 
sums  therein  mentioned,  all  which  amount- 
ing in  the  aggregate  to  700/.,  the  testator 
directed  to  be  paid  to  the  several  annui- 
tants during  their  natural  lives,  half- 
yearly,  at  such  times  as  the  dividends  of 
the  stocks  or  funds  from  whence  the  same 
were  to  arise  should  become  due.  The 
will  then  proceeded  in  the  words  following : 
—''And  firom  and  immediately  after  the 
decease  of  the  said  annuitants,  or  any  of 
them,  except  the  said  Richard  John  Green- 
wood, and  the  son,  and  three  first-named 
daughters  of  my  sister  Mary  Pickup,  it  is 
my  will  and  desire  to  continue  and  extend 
the  annuity  of  each  of  them  to  the  persons 
and  in  manner  following,  that  is  to  say, 
my  brother  Thomas  Nicholson's  annuity 
of  200/.  to  and  amongst  such  of  his 
children  as  may  be  then  living,  in  equal 
shares  and  proportions,  during  their  respec- 
tive natural  lives ;  and  at  the  decease  of 
any  of  them,  I  order  and  direct  that  so 
much  principal  or  capital  stock  as  had  been 
adequate  to  the  payment  of  the  annuity  to 
which  the  child  so  dying  had  been  entitled 
during  his  or  her  life,  shall  be  forthwith 
sold  and  converted  into  money  by  my 
trustees,  or  the  survivors  or  survivor  of 
them,  his  executors  or  administrators,  and 
the    actual    produce  thereof   shared  and 


divided  equally  amongst  the  children  of 
him  or  her  so  dying,  as  and  when  they 
shall  severally  attain  the  age  of  twenty -one 
years,  with  interest  in  the  mean  time  to  be 
applied  for  their  benefit  and  advantage ; 
and  I  give  them  vested  interests  therein. 
And  I  further  direct,  if  any  of  the  chil- 
dren of  my  brother  Thomas  shall  at  his 
decease  be  dead  and  have  left  issue,  that 
such  issue  shall  nevertheless  be  entitled, 
amongst  them  if  more  than  one,  to  the  same 
sum  of  money  as  they  would  eventually 
have  been  entitled  to  had  their  parent 
outlived  the  said  Thomas  Nicholson  the 
father." 

And  by  the  will,  after  the  dispositions 
hereinbefore  set  forth,  the  testator  also 
extended  and  continued  the  several  other 
life  annuities,  and  disposed  of  the  capi- 
tal stocks  or  funds  which  should  be  set 
apart  to  answer  the  same ;  and  the  will  also 
contained  a  provision,  to  the  effect  that  if 
any  of  the  therein  above-mentioned  parties 
should,  in  order  to  anticipate  the  payment 
of  the  money  thereby  given  to  them,  sell 
or  dispose  of  the  same  previous  to  the 
time  of  its  falling  due  and  payable,  then 
and  in  every  such  case  the  share  and  in- 
terest of  such  parties  should  be  forfeited 
and  cease,  and  should  be  applied  and  paid 
in  such  manner  as  was  thereby  directed  in 
the  event  of  the  death  of  such  parties  before 
the  time  of  their  legacy  falling  due.  And 
after  giving  several  pecuniary  legacies,  the 
will  concluded  in  the  words  following: — 
"I  do  hereby  constitute  and  appoint  the 
said  Thomas  Nicholson,  Joseph  Nicholson, 
Richard  Greenwood,  and  Richard  Nichol- 
son executors  of  this  my  will,  and  also  my 
residuary  legatees,  revoking  all  former  wills 
by  me  made."  The  testator  died  on  the  6th 
of  May  1829  ;  and  on  the  13th  of  June 
1829  the  will  was  proved  by  all  the  exe- 
cutors in  the  Consistorial  Court  of  the 
Bishop  of  London.  The  executors  set 
apart  23,333/.  consols,  in  their  joint  names, 
for  raising  an  annual  dividend  of  700/. 

The  testator's  brother,  Thomas  Nichol- 
son, received  the  annuity  of  200/.  a  year 
during  his  life.  He  died  on  the  16th  of 
December  1832,  leaving  six  children  sur- 
viving, namely,  Richard  Nicholson,  who 
was  living  at  the  date  of  the  will,  and  was 
named  in  it,  and  five  others,  and  no  chil- 
dren or  child  of  the  said  Thomas  Nicholson 
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died  in  his  lifetime  leaving  any  issue  them, 
him,  or  her  surviving. 

After  the  decease  of  Thomas  Nicholson, 
an  annuity  of  33 ^  6s.  Sd,,  heing  one- 
sixth  of  the  annual  sum  of  2002.,  was  paid 
to  Richard  Nicholson  up  to  the  26th  of 
June  1847,  when  he  died. 

Richard  Nicholson  had  four  children, 
one  still  bom,  and  three  others  ;  the  defen- 
dant, Frances  Amelia  Roberts,  bom  on  the 
5th  of  June  1824,  in  the  life  of  the  tes- 
tator, and  who  intermarried  with  William 
John  Roberts  on  the  13th  of  July  1842  ; 
and  the  defendants,  Richard  Thomas 
Nicholson  and  George  William  Nicholson, 
who  were  respectively  bom  on  the  2nd  of 
June  1833,  after  the  testator's  decease. 

No  settlement  or  agreement  for  a  settle- 
ment was  ever  made  between  W.  J. 
Roberts  and  his  wife. 

By  an  order,  dated  the  24th  of  July 
1851,  Thomas  Burleigh  Stott  was  ap- 
pointed the  guardian  of  the  infant  defen- 
dants, R.  T.  Nicholson  and  G.  W.  Nichol- 
son, for  the  purpose  of  concurring  on  their 
behalf  in  this  special  case. 

And  the  questions  now  raised  were, 
whether  the  children  of  Richard  Nicholson, 
or  any  or  either  of  them,  became  upon  his 
decease  entitled  to  the  principal  monies  or 
capital  stock  producing  the  annuity  to 
which  the  said  R.  Nicholson  was  entitled 
during  his  life,  or  to  any  part  or  parts 
thereof ;  or  whether  such  principal  monies 
or  capital  stock  upon  such  decease  fell 
into  and  became  part  of  the  testator's 
residuary  personal  estate. 

Mr.  Roupell  and  Mr.  BaggaUay,  for 
the  plaintifiPs,  the  residuary  legatees. — The 
limitation  to  the  children  of  R.  Nicholson 
is  a  limitation  to  a  class,  and  as  this  might 
and  did  in  this  case  include  a  party  in  esse^ 
the  vesting  of  whose  interest  depended 
upon  the  same  event  which  was  to  give 
effect  to  the  interests  of  others  of  the  same 
unascertained  class,  the  entire  gift  was 
void.  The  interests  of  those  living  and 
those  unascertained  cannot  be  separated ; 
if  they  cannot  be  supported  together,  they 
must  wholly  fail.  The  limitation  over  to  the 
children  of  ihe  children  of  Richard  Nicholson 
is  open  to  the  same  objection  ;  it  is  or  it  may 
be  given  over  after  the  death  of  a  person  not 
in  esse  at  the  testator's  death,  and  who 


could  not  take  any  vested  interest,  and 
consequently  was  too  remote.  The  limita- 
tion, therefore,  to  the  children  of  Richard 
Nicholson,  with  the  gifts  over,  are  too 
remote,  and  on  his  death  fell  into  the  re- 
sidue— Porter  v.  Fox  (1). 

Mr.  R.  Palmer  and  Mr.  F.  T.  White^ 
for  W.  J.  Roberts  and  Frances  Amelia  his 
wife. — The  gift  of  the  principal  stock  waa 
to  the  children  of  Richard  Nicholson  as  a 
class,  with  a  direction  that  it  was  to  be 
equally  divided  between  them.  It  was 
also  expressly  stated  that  they  should  have 
vested  interests,  and  though  the  gift  might 
be  expressed  in  words  which  would  include 
all  the  children  coming  in  esse  after  the 
decease  of  the  testator,  yet  as  each  share 
was  defined  and  was  to  be  vested,  that  in- 
terest could  not  depend  upon  any  contin- 
gency, but  immediately  on  the  decease  of 
the  testator  became  an  interest  vested  in 
such  of  the  children  who  were  living  ;  and 
consequently  Mrs.  Roberts  became  enti- 
tled, and  her  being  joined  as  a  co-defen- 
dant with  others,  who  were  not  entitled, 
did  not  deprive  her  of  her  right — Roberts 
V.  Roberts  (2),  Bristow  v.  Warde  (3), 
Routledge  v.  Dorril  (4). 

Mr.  Lloyd  and  Mr,  Rogers^  for 
Richard  Thomas  Nicholson  and  George 
William  Nicholson.-— The  gift  was  made  to 
a  class,  which  must  of  necessity  be  ascer- 
tained in  the  lifetime  of  Richard  Nicholson, 
One  of  that  class  was  living  at  the  decease 
of  the  testator ;  the  interest  of  that  child 
in  the  fund  was  therefore  vested,  and  was 
subject  only  to  be  divested  by  the  birth  of 
other  children  of  Richard  Nicholson  ;  this, 
therefore,  was  witliin  the  time  allowed  by 
law  for  vesting,  and  the  children  bom 
subsequent  to  the  decease  of  the  testator 
were  entitled  to  participate  in  the  principal 
monies  jointly  with  the  child  who  was 
living  at  the  decease  of  the  testator— Fm- 
count  Dungannon  v.  Smith  (5),  Leake  ▼• 
Robinson  (6),  Jee  v.  Audley  (7). 

Mr.  RoupeU,  in  reply. 


(1)  6  Sim.  485. 

(2)  2  Phill.  534;    8.C.  17  Law  J.  Rep.  (h.&) 
Chanc.  174. 

(3)  2  Ves.  jun.  336. 

(4)  Ibid.  357. 

(5)  12  CI.  &  F.  5i6. 
((L\  2  Met.  868. 
f^L\  Cox,  324. 
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The  Mastbb  of  tbb  Rolls. — ^I  must 
declare  that  the  children  of  Richard 
Nicholson  did  not,  nor  did  any  or  either  of 
them,  become  entitled  npon  his  decease 
to  the  money  representing  the  capital  stock 
from  which  the  apportioned  annuity  of 
38/.  6#.  Sd,,  to  wluch  Richard  Nicholson 
was  entitled  during  his  life,  arose;  but 
that  such  money  or  capital  stock  upon  his 
decease  fell  into,  and  became  part  of,  the 
testator's  residuary  personal  estate. 


BRIGOS  V.  PENNY. 


K.  Brucb,  y.c.  ^ 

1849. 

July  25,  26 ; 

August  6. 

L.C. 

1851. 

Jnne  7f  9,  10 ; 

Nov.  7. 

Will  —  Tru$t  —  Precatory  Words  — 
''WeU  knowing''— Resulting  TrtuiforNexU 

A  testatrix  hy  her  wUl  gave  to  S,  P., 
whom  she  appointed  her  sole  executrix^ 
3,000/.,  and  a  like  eum  of  3,000/.  in  addl^ 
H<m  far  the  trouble  she  toould  have  in  aet» 
ing  as  executrix ;  and  she  gave  aU  the 
residue  of  her  personal  estate  to  S,  P,  her 
executors^  administrators  and  assigns^  "  weU 
huwing  that  she  wiU  make  a  good  use  and 
dispose  of  it  in  a  manner  in  accordance  with 
mg  views  and  wishes"  Among  the  papers 
of  the  testatrix  were  found  some  memoran* 
dums  in  writing  made  since  the  statute 
I  Wm.  4.  c.  40.  and  unattested,  specifying 
certain  charitable  and  other  bequests  which 
the  testatrix  desired  to  be  made,  one  of 
which  was  addressed  to  S,  P.  S,  P.  by  her 
answer  denied  M  knowledge  of  the  *'  views 
and  wishes"  of  the  testatrix  prevumsly  to 
her  death  r-^  Held f  affirming  the  decision 
of  the  Court  below,  that  upon  the  words 
of  the  WiU  S.  P.  did  not  take  the  residue 
beneficiaUy,  but  that  she  was  a  trustee  for 
the  next^f-kin. 

Qasete-^'whether  the  unattested  papers 
were  admissible  in  evidence  for  the  purpose 
of  explaining  the  intentions  of  the  testatrix. 

This  was  a  suit,  instituted  by  the  execu* 
tors  of  the  will  of  the  late  Earl  of  Oxford, 
Nkw  Sniis,  XXI.--OBAVO. 


for  the  administration  of  the  estate  of  the 
Hon.  Frances  Harley,  of  whom  the  Earl 
was  the  sole  next-of-kin  at  her  death,  and 
to  obtain  the  declaration  of  the  Court  as  to 
the  effect  of  the  residuary  clause  in  her 
will.  The  sole  defendant  to  the  suit  was 
Sarah  Penny,  her  executrix  and  residuary 
legatee. 

Frances  Harley,  by  her  will,  dated 
the  13th  of  May  1835,  after  giving  va- 
rious charitable  and  other  legacies,  gave 
and  bequeathed  ''to  Sarah  Penny  8,000/. 
and  a  Uke  sum  of  8,000/.  in  addition  for 
the  trouble  she  will  have  in  acting  as  my 
executrix."  And  after  divers  other  specific 
and  pecuniary  bequests  and  a  devise  of 
all  her  real  estate,  Uie  testatrix  bequeathed 
as  follows :—'' And  lastly  as  to  all  the 
residue  and  remainder  of  my  personal 
estate  and  effects,  subject  to  and  charge^ 
able  with  the  aforesaid  several  legacies 
and  annuities,  save  and  except  such  of 
them  as  are  of  a  charitable  nature  which 
I  exclusively  charge  upon  such  part  of 
my  personal  estate  as  by  law  I  am  em- 
powered to  charge  therewith,  and  not 
out  of  any  part  of  my  lands,  tenements 
and  hereditaments,  I  give  and  bequeath 
the  same  unto  the  said  Sarah  Penny,  her 
executors,  administrators  and  assigns, 
well  knowing  that  she  will  make  a  good 
use  and  dispose  of  it  in  a  manner  in  accord- 
ance with  my  views  and  wishes :  and  I 
hereby  appoint  the  said  Sarah  Penny  sole 
executrix  of  this  my  last  will." 

The  testatrix,  on  the  19th  of  March  1886, 
made  a  codicil  to  her  said  will,  revoking  a 
bequest  contained  in  her  will,  of  her  house 
and  furniture,  pictures,  books,  &c.  but  not 
further  altering  or  affecting  her  said  will. 
The  testatrix  fiurther  wrote  a  certain  memo- 
randum, without  date  and  unattested,  by 
which  she  gave  certain  annuities  and  pecu- 
niary and  specific  legacies,  but  did  not 
thereby  otherwise  alter  or  revoke  her  said 
will  and  codicil. 

The  testatrix  died  on  the  25th  of  No- 
vember 1848,  leaving  her  brother,  Edward 
Earl  of  Oxford,  her  sole  next-of-kin,  her 
surviving ;  and  on  the  28th  of  December 
1848  Edward  Earl  of  Oxford  died,  having 
by  his  will  duly  executed  appointed  the 
plaintifib  his  sole  executors.  Probate  of 
the  will,  codicil,  and  memorandum  in  writing 
of  the  testatrix  was  granted  to  Sarah  Penny, 
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though  the  granting  of  the  same  was  op- 
posed on  hehalf  of  the  next-of-kin. 

The  bill,  after  setting  forth  the  above 
facts,  stated  that  a  great  portion  of  the 
annuities  and  legacies  given  by  the  will  had 
lapsed,  and  that  the  residue  in  the  hands 
of  the  defendant  was  of  large  amount ;  and 
it  charged  that,  it  not  appearing  by  the  will, 
&c.  of  the  testatrix  that  Sarah  Penny  was 
entitled  to  take  the  residue  beneficially, 
the  next-of-kin  were  entitled,  and  that  by 
virtue  of  the  statute  1  Will.  4.  c.  40.  the 
defendant  was  a  trustee  of  such  residue  for 
the  next-of-kin ;  and  that  certain  papers 
in  the  handwriting  of  the  testatrix  marked 
B,  C,  D,  and  £.  not  admitted  to  probate, 
clearly  shewed  that  the  defendant  was  in- 
tended to  take  in  trust,  to  carry  out  the 
wishes  and  intentions  of  the  testatrix  ex- 
pressed or  to  be  expressed,  and  that  no 
valid  declaration  of  such  views  and  wishes 
was  ever  made;  that  the  testatrix  was 
desirous  of  bequeathing  her  property  for 
charitable  purposes,  and  being  aware  that 
such  bequests  were  void  in  law,  communi- 
cated her  views  and  wishes  in  that  respect 
to  the  defendant,  and  it  was  arranged  be- 
tween them  that  such  charitable  intentions 
should  not  appear  upon  the  face  of  the 
will,  but  that  the  testatrix  should  after- 
wards disclose  the  same  to  the  defendant, 
who  undertook  and  agreed  to  carry  them 
out,  and  that  upon  the  faith  of  that  under- 
standing and  agreement  the  residue  was 
bequeathed  to  the  defendant. 

The  bill  then  set  out  the  four  several 
papers  B,  C,  D,  and  JS,  which  were  found 
in  the  writing-desk  of  the  testatrix,  and 
were  exhibited  in  the  proceedings  in  the 
Prerogative  Court  in  respect  of  the  probate 
of  the  will. 

Paper  B.  was  as  follows ; — **  It  is  my 
desire  that  Mary  Lyford  and  Thomas 
Wheatley,  if  living  with  me  at  my  death, 
shall  have  an  annuity  of  30/.  a-year  during 
the  term  of  their  natural  life,  free  of  legacy 
duties.  I  give  to  St.  George's  Hospital 
the  sum  of  1,000/. ;  to  the  Middlesex  Hos« 
pital  and  the  St.  Marylebone  Hospital  the 
sum  of  1,000/.  each  ;  to  the  Charing  Cross 
Hospital,  the  London,  the  Fever,  the  Oph- 
thalmic, and  the  Consumptive  Hospitals, 
500/.  each;  to  St.  Ann's  School,  to  the 
London  Orphan,  and  the  Infant  Orphan 
Asylums,  1,000/.  each;    to  the  National 


Benevolent,  1,000/. ;  to  the  Propagation 
of  the  Gospel,  and  the  Society  for  Pro- 
moting Christian  Knowledge,  1 ,000/.  each ; 
to  my  goddaughter  Mary  Prior  1,000/. ;  to 
my  goddaughter  Frances  Darby  1,000/. ; 
to  my  goddaughter  Maria  Frances  Owen, 
1,000/.;  to  the  Church  Building  Fund, 
5,000/." 

Paper  C. — "My  dearest  friend, — You 
will  see  by  my  will  that  I  have  appointed 
you  my  sole  executrix  and  residuary 
legatee,  being  well  aware  of  your  peculiar 
integrity  in  fulfilling  my  wishes.  In  law, 
I  cannot  leave  much  of  my  property  in 
charities ;  I  therefore  request  that  you  will 
consult  with  Mr.  Harrison  in  what  manner 
you  can  carry  my  wishes  into  effect.  This 
paper  must  not  appear.  I  wish  some  land 
to  be  purchased,  and  six  almshouses  erected 
and  endowed  in  the  same  manner  as  those 
at  the  Hay  ;  a  marble  tablet  to  be  put  up 
in  Brampton  Church  to  the  memory  of  my 
dear  &ther,  mother,  brother,  sister,  and 
self;  1,000/.  to  the  Propagation  of  the 
Gospel ;  Miss  Margaret  Hewell,  daughter 
of  the  late  Benjamin  Hewell,  20/.  per  an- 
num during  the  term  of  her  natural  life  ; 
to  Brecon  Infirmary  1,000/. ;  to  give  at 
the  rate  of  500/.  towards  building  churches, 
where  there  are  to  be  free  sittings  for  the 
poor;  to  build  and  endow  a  school  for 
girls  to  be  taught  reading,  writing,  plain 
work,  and  their  duty  to  their  God ;  20/. 
per  annum  to  each  of  six  clergymen's 
daughters  that  are  old  and  infirm ;  to 
Mr.  Harrison  10,000/.  for  his  fEiithful  ser- 
vices." 

Paper  D. — "  My  wishes,  F.  Harley. — 
The  school  I  built  at  Cowley  I  wish  to 
be  endowed,  with  a  salary  to  the  school- 
mistress of  30/.  per  annum,  the  sole  con- 
troul  of  which  to  be  vested  in  the  rector 
of  Cowley.  I  likewise  wish  to  leave  500/. 
to  the  poor  of  Cowley ,^  the  interest  to  be 
laid  out  in  any  way  the  rector  thinks  best 
at  Christmas.  I  leave  100/.  to  my  god* 
daughter  Frances  Darby ;  to  my  god- 
daughter Mary  Prior  1,000/. ;  to  Caroline 
Watchurst,  1,000/.  ;  to  Augusta  Maryon, 
500/. ;  to  Sophia  Kennydy,  500/.;  to  Miss 
White,  100/. ;  to  Mrs.  Evans,  500/. ;  to 
E.  Dalton,  Esq.  200/. ;  to  Mrs.  Harrison^ 
1,000/- ;  to  Wheatley  and  Lyford  30/.  per 
antvnta  during  their  lives ;  my  law  books 
to  YiT^lU&ni  Hilliard  and  100/. ;  my  books 
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on  divinity  to  Joseph  Hilliard  and  100/. ; 
to  the  Society  for  bettering  the  Condition 
ofthe  Poor,  100/. — F.  Harley." 

Paper  E. — **  Directions  for  Miss  Penny. 
A  piece  of  land  to  be  purchased  in  a  con- 
venient spot  near  a  market  town  in  Brecon 
or  Herefordshire,  and  almshouses  erected 
on  the  same  plan  as  those  at  the  Hay,  with 
a  garden  to  each  and  20/.  per  annum  to 
each,  allowance  to  each  woman ;  a  marble 
tablet  to  be  put  up  in  Brampton  Church  to 
the  memory  of  my  dear  father,  mother, 
brother,  sister,  and  self,  plain  but  hand- 
some  ;  1,000/.  to  the  Missionary  Society ; 
ditto  to  the  Bible  Society,  and  5,000/.  to 
the  building  of  different  churches,  where 
the  seats  will  be  iree  for  the  lower  class  of 
people ;  500/.  to  the  ;  300/.  to 

the  Humane ;  300/.  per  annum  for  your- 
self to  keep  a  carriage  during  your  life,  at 
Tour  decease  to  be  distributed  in  charities 

« 

as  you  think  proper." 

The  bill  then  charged  that  the  defendant 
ought  to  set  forth  whether  she  had  ever 
been  informed  by  the  testatrix  of  the  con- 
tents of  the  said  several  papers,  or  had  any 
communications  with  the  testatrix  on  the 
sabject  of  the  said  charitable  bequests  con- 
tained therein.  The  bill  prayed  the  usual 
decree  in  an  administration  suit,  and  a  de- 
claration that  the  plaintiffs,  as  representing 
the  next-of-kin,  were  entitled  to  the  clear 
residue  of  the  testatrix's  leasehold  and 
oilier  personal  estate,  and  that  the  defen- 
dant was  a  trustee  thereof  on  behalf  of 
the  plaintiffs,  and  for  an  injunction  and  a 
receiver. 

The  defendant,  by  her  answer,  stated 
that  she  was  on  intimate  terms  of  friend- 
ship with  the  testatrix  for  upwards  of  forty 
years  before  the  date  of  her  will,  and  she 
denied  that  the  testatrix  communicated  to 
her  her  views  and  wishes  in  respect  to  such 
charitable  disposition  of  her  property  as 
alleged  in  the  bill ;  or  that  the  testatrix 
ever  communicated  to  her,  or  that  she 
knew  of  the  dispositions  of  the  testatrix's 
property  until  after  her  death,  or  that  it 
was  ever  arranged  or  promised  by  or  be- 
tween them  that  the  will  should  be  so  pre- 
pared that  the  charitable  intentions  of  the 
testatrix  should  not  appear,  or  that  she 
should  afterwards  explain  to  the  defendant 
her  views  and  wishes  in  respect  thereof,  or 


that  the  bequest  of  the  residue  was  made 
upon  the  faith  of  any  such  agreement. 
The  answer  further  stated  that  the  will  and 
two  codicils  of  the  testatrix  were  found  in 
her  desk  inclosed  in  an  envelope,  and  that 
the  papers  B,  C,  D,  and  £,  were  found 
l3ring  loose  in  the  same  desk,  and  were 
in  the  handwriting  of  the  testatrix  and 
without  date ;  that  the  defendant  brought 
the  said  four  writings  into  the  registry 
of  the  Prerogative  Court,  and  that  she 
was  advised  that  she  ought  not  and 
that  she  did  not  propound  the  same  for 
probate ;  she  submitted  that  the  same  could 
not  be  regarded  for  the  purposes  ofthe  suit, 
and  she  insisted  that  she  was  entitled  to  the 
whole  residue  beneficially  ;  or  if  the  said 
paper  writings  should  be  held  to  be  valid 
declarations  of  trust,  then  she  claimed 
what  should  remain  ofthe  residue  after  the 
performance  of  such  trusts,  and  she  denied 
that  the  said  paper-writings  or  the  con- 
tents of  the  same  were  ever  communicated 
to  her  by  the  testatrix, 

Mr,    Turner,    Mr,   MaUna,    and   Mr, 
Walfordy  for  the  plaintiffs,  on  the  hearing 
before  Knight  Bruce,  V.C.  cited — 
Love  V.  Gaze,  8  Beav.  472. 
Andrew  v.  Andrew,  1  Coll.  686. 
IVood  V.  Cox,  2  Myl.  &  Cr.  684;  s.  c, 
6  Law  J.  Rep.  (n.s.)  Chanc.  366. 

As  to  the  effect  of  the  legacy  of  3,000/. 
to  Miss  Penny  for  her  trouble,  they 
cited — 

Rachfield  v.  Careless,  2  P.  Wms.  158. 
May  V.  Lewin,  Ibid.  159,  n.  * 

Duke  of  Rutland  v.  Duchess  of  Rutland, 

Ibid.  210. 
Dawson  v.   Clarke,  15  Yes.  409;  18 

Ves.  247. 
Whiiaker  v.  Tatham,  7  Bing.  628 ;  s.  c. 

9  Law  J.  Rep.  O.P.  189. 
Mapp  V.  Elcock,  2  Phill.  793;    s.  c, 

18  Law  J.  Rep.  (n.s.)  Chanc.  217. 

And  as  to  the  precatory  trust — 

Stubbs  V.  Sargon,  2  Keen,  255  ;    s.  c. 

3  Myl.  &  Cr.  507 ;   s.  c.  7  Law  J. 

Rep.  (n.s.)  Chanc.  95. 
Hudson  V.  Bryant,  1  Coll.  681 ;   and 
The  Corporation  of  Gloucester  v.  IVood, 

8  Hare,  131. 
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As  to  the  admissibility  of  the  four  paper 
wiitings  in  evidence,  they  cited— 

Smith  V.  AUersoU,  1  Rubs.  266. 
Earl  of  Inchiquin  y>  Frenchf  1  Cox,  1. 
In  the  goods  of  DyeTf  1  Hag.  £cc.  209. 
Rwnes  y.  Clarkson,  1  PhiUim.  35. 
Jnetham  v.  the  Duke  of  Devonshire^  1 

P.  Wms.  529. 
Taylor  v.  George,  2  Yes.  &  B.  378. 
MueklesUm  v.  Broum,  6  Yes.  68. 
Trimmer  v.  Bayne,  7  Ibid.  517. 
Stiekland  v.  Aldndge,  9  Ibid.  516. 
Podmare  v.  Crtinmri^,  7  Sim.  644 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  266. 
Hahergham  v.    Vineeni,   2   Yes.  jun. 

204. 

Mr*  BetheUjMr.  Russell,  vad  Mr,  Hislop 
Clarke,  for  the  defendant,  contended  that 
the  1  Will.  4.  c.  40.  was  confined  to  cases 
in  which  there  was  no  express  gift  of  the 
residue;  and  that  the  defendant  claimed 
not  as  executrix,  but  as  residuary  legatee. 

As  to  the  precatory  trusts,  they  cited — 

Gibbs  ▼.  Rumsey,  2  Yes.  &  B.  294. 
Knight  v.  Boughton,  11  CI.  &  F.  519. 
Wood  V.  Cox,  2  Myl.  &  Cr.  684 ;  s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  866. 
and  contended  that  where  no  express  trust 
was  declared,  and  no  objects  specified,  the 
legatee  would  take  beneficially;  that  the 
words  used  merely  denoted  the  motive  of 
the  gift,  and  did  not  create  a  legal  obliga- 
tion.— 

MaUm  v.  Keighley,  2  Yes.  jun.  383. 
Omimanney  v.  Butcher,  Turn.  &  R.  260. 
Vezey  v.  Jamson,  1  Sim.  &  S.  69. 
ElUs  V.   SeJhy,  7  Sim.  352 ;    s.  c.   1 

Myl.  &  Cr.  286;    5  Law  J.  Rep. 

(n.s.)  Chanc.  214. 
Leehmere  v.  Lavie,  2  Myl.  &  K.  197. 
BardsweUv.  Bardswell,  9  Sim.  319; 

B.  c«  7  Law  J.  Rep.  (n.s.)  Chanc. 

268. 

Mr,  Turner  replied. 

Aug.  6,  1849. — Knioht  Bfiucs,  Y.C. 
— ^The  plaintiffs  in  this  cause  sue  as  the 
executors  of  the  Earl  of  Oxford,  lately 
deceased,  who  for  a  short  time  sur- 
vived his  sister.  Miss  Frances  Harley,  of 


whom  the  defendant  is  the  executrix ;  the 
object  of  the  bill  being  to  establish  the 
claim  of  Lord  Oxford  as  Miss  Harley's  sole 
next-of-kin  at  her  death,  which  he  is  ad- 
mitted on  each  side  to  have  been.    The 
residuary  personal  estate,  however,  is  by 
her  will  given  in  terms  to  the  defendant, 
who  contends  that  it  is  so  given  to  her  bene- 
ficially without  qualification  or  with  such 
qualification  only  as  is  effected  (if  any  is 
effected)  by  four  papers  written  by  Miss 
Harley,  wluch  are  mentioned  in  the  plead- 
ings, and  marked  respectively  B,  C,  D,  and 
£,  under  no  one  of  which,  as  the  defendant 
contends.  Lord  Oxford  took  or  could  have 
claimed  any  benefit.     The  plaintiffs  insist, 
that  Miss  Harley  gave  the  residue  of  her 
personal  estate  to  die  defendant,  not  bene- 
ficially, but  for  certain  purposes,  either 
wholly  undisclosed  and  wholly  unknown,  or 
apparent  only  on  one  or  more  or  all  of  the 
four  papers  just  mentioned ;  and  that  the 
purpose,  if  any,  thus  apparent,  being,  to  a 
considerable  extent  such  as  the  statute 
of  Geo.  2,  called  the  Mortmain  Act,  has 
prohibited  from  being  so  effected,  must, 
to  that  extent  at  least,  be  held  to  have 
failed  for  Lord  Oxford's    benefit;    and 
the  plaintiffs  lay  claim  to  the  whole  of  the 
residuary  personal  estate,  or,  failing  that, 
to  a  great  portion  of  it,  accordingly.    They 
therefore  do  not  admit  that  any  one  of  the 
four  papers,  marked  B,  C,  D  and  £,  is, 
for  any  purpose  or  to  any  intent,  valid, 
effectual,  or  to  be  regarded.  The  defendant, 
on  her  part,  distinctly  maintains  that,  as 
against  her,  the  four  papers  are,  for  every 
purpose,  void ;   and  that  the  case  ought, 
as  against  her,  to  be  treated  as  if  none  of 
them  had  ever  existed.  I  may  here  obsenre, 
that  on  neither  side  has  any  objection  been 
made  on  the  ground  that  the  four  papers 
are,  as  I  believe  them  to  be,  unstamped  ; 
nor  has  the  defendant,  by  her  answer  or 
at  the  bar,  objected  that  the  suit  is  defective 
in  parties.     Of  the  four  papers,  neither  has 
been  admitted  to  probate,  and  neither  can, 
for  any  purpose  of  this  cause,  be  treated 
or  considered  as  testamentary.    If  either 
of  them  is  valid  at  all,  it  can  only  be  deemed 
valid  in  some  other  character  than  as  a 
teataH^^^^'^  instrument ;  therefore,  as  far 
as  \Wfi  fiesent  suit  is  conceined,  the  two 
Cod;  0^  ^^^  admitted  to  probate  vrith 
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Miss  Harlej's  will;  but  of  these  two 
codicils  it  has  not  been  contended,  and  it 
does  not  seem,  that  either  is  material  for 
any  present  purpose. 

The  first  question  is    on    the    con- 
itraction   of  the  will,  and  arises  as  well 
on  the  manner  in  which  particular  lega- 
cies are  given  to  Miss  Penny,  the  defen- 
dant, as  on  the  language  in  ^i^ch  the 
residue    is  bequeathed.     Among  various 
legacies  to  various  persons  there  is  this  be- 
quest to  the  defendant : — "  To  Sarah  Penny, 
^Great  James  Street,  Bedford  Row,  8,000/. , 
and  a  like  sum  of  3,000/.  in  addition  for 
the  trouUe  she  will  have  in  acting  as  my 
executrix."     The  residue  is  given  thus.— 
[His  Honour  here  read  the  residuary  be- 
quest.]— ^The  will  is   dated  the   Idth  of 
Bfay  1835,  one  of  the  codicils  the  19th  of 
March  1836,  the  other  is  neither  dated, 
attested,  nor  signed.     The  testatrix  died 
in  1848.     Now,  though  the  language  of 
the  particular  bequest  to  the  defendsmt  is 
not  conclusive  as  to  the  construction  of 
the  gift  of  the  residue,  yet  a  person  read- 
ing Uie  will  for  the  first  time  and  pausing 
immediately  after  that  particular  bequest 
would,  of  necessity,  I  think,  expect  to  find 
in  the  succeeding  part  of  the  instrument 
either  no  express  disposition  of  the  resi- 
duary penonal  estate  or  a  disposition  of  it 
otherwise  than  for  the  benefit,  absolutely 
and  without  qualification,  of  the  executrix. 
The  effect  of  the  terms  of  that  particular 
bequest  must,  I  say,  as  it  appears  to  me, 
be  thus  to  affect  the  mind  of  the  reader. 
Anything  much  less  likely  to  be  said  by  a 
testatrix,  particularly  one  in  Miss  Harley's 
cinnmistances,  if  she  designed  the  residue 
for  the  absolute  benefit  of  her  executrix, 
can  hardly,  perhaps,  be  reasonably  ima- 
gined, especially  when  it  is  observed  that 
the  particular  bequest  consists  of  two  lega- 
cies, to  one  of  which  the  declared  motive 
or  object  appears  confined.      Under  the 
law,  as  it  stood  before  the  1  Will.  4.  c.  40, 
thoie  or  equivalent  words  used  in  a  case 
of  two  executors  having  unequal  legacies, 
or  of  whom  one  only  had  a  legacy,  would 
have  excluded  them  from  all  title  to  the 
residue  beneficially  in  the  character  of 
executors.     On  the  whole,  I  cannot  agree 
that  on  the  question  of  the  interpretation 
of  the  residuary  gift  in  this  will  the  lan- 
guage of  the  particular  gifts  is  to  be  for- 


gotten or  disregarded,  especially  when,  to 
borrow  a  remark  made  by  Lord  Eldon  in 
Langham  v.  Sanford{\\  it  is  remembered 
that  every  part  of  the  will  became,  at  one 
and  the  same  time,  the  will  of  the  testatrix, 
namely,  by  the  act  of  subscription,  not 
one  part  before  another;  the  will  says 
together  and  at  the  same  moment  every- 
thing that  it  does  say.  The  words,  "  her 
executors,  administrators  and  assigns," 
and  the  words  ''make  a  good  use"  are 
probably  rather  favourable  Uian  unfavour- 
able to  the  defendant's  argument,  but  are 
also  not  conclusive ;  nor  is  the  remark,  if 
indeed  well  founded,  that  the  words  ''  in 
a  manner  in  accordance"  are,  in  point  of 
grammar  and  syntax,  connected  as  directly 
and  as  much  with  the  words  "  good  use" 
as  with  the  word  "  dispose."  This  obser- 
vation was,  I  think,  suggested  by  myself; 
but  I  am  not  sure  that  it  is  correct,  and  I 
attribute  no  weight  to  it  against  the  de- 
fendant. The  words  "  make  a  good  use," 
however,  cannot  be  read  as  if  they  were 
disjointed  and  separated ;  they  are  part 
of  the  same  sentence  or  paragraph  that 
contains  the  word  "  dispose ;"  and  the 
expression  "views  and  wishes,"  which 
forms  an  important  part  of  the  context, 
seems  to  affect  materially  and  restrict 
the  phrase  "good  use."  Then,  as  to 
the  words  "  well  knowing,"  these  cannot 
be  understood  literally.  The  testatrix  did 
not  nor  could  know  that  which  she  pro- 
fesses to  know.  She  used  the  expression 
in  a  sense  in  which  it  is  often  used,  as 
indicating  belief  and  confidence  with  re- 
spect to  the  future:  and  how  do  belief 
and  confidence  differ  firom  faith  and  trust  ? 
The  phrase,  "  well  knowing,"  and  the 
expression  "  being  well  assured,"  that  of 
"  not  doubting,"  that  of  "  desiring,"  and 
that  of  "  hope,"  have  in  various  cases — 
some,  if  not  all  of  which,  and  many  others 
relative  to  the  present  dispute,  are  collected 
by  Mr.  Lewin  in  his  valuable  book — ^been 
held  sufficient  to  denote  an  intention  to 
create  a  trust,  in  the  sense  in  which  the 
•Court  of  Chancery  uses  that  word.  Then, 
what  is  the  force,  what  the  meaning  of  the 
words  "  my  views  and  wishes,"  as  used  in 
the  will  ?  If  the  testatrix  had  made  her  will 
and  had  died  before  the  statute  of  1  Will.  4. 

(1)  19  Yes.  641. 
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c.  40,  had  not  given  any  legacy  to  Miss 
Penny,  and  had  not  expressly  disposed  of  the 
residuary  personal  estate,  but  had  said  in 
the  will,  *'  I  have  certain  views  and  wishes 
concerning  the  residue  of  my  personal 
estate,  and  in  accordance  with  these  views 
and  wishes  I  know  that  my  executrix  will 
dispose  of  it,"  would  the  executrix,  in  the 
absence  at  least  of  any  knowledge  by  her, 
and  of  any  evidence  of  what  the  testatrix 
meant  by  those  words  ''  views  and  wishes," 
have  been  a  trustee  of  the  residue  for  the 
next-of-kin  ?  An  affirmative  answer  to 
this  question  could  not  properly  be  given 
by  a  person  taking  the  defendant's  view 
of  the  construction  of  the  will  before  the 
Court ;  but  the  words  '*  in  addition,  for 
the  trouble  she  will  have  in  acting  as  my 
executrix,"  being,  in  my  opinion,  as  I 
have  said,  material  and  weighty  in  this 
case,  a  negative  answer  to  it  would  not  be 
necessarily  inconsistent  with  that  of  the 
plaintiffs.  Whether  the  statute  1  Will.  4. 
c.  40.  has  a  bearing  on  the  present  cause 
may  be  a  disputable  point.  Certainly, 
however,  it  cannot  affect  the  cause  favour- 
ably to  the  defendant.  Part  of  the  argu- 
ment for  her  has  been  tantamount,  per- 
haps, to  a  contention  that  the  words  '*  my 
views  and  wishes"  are  to  be  read  as  if  they 
were  Miss  Penny's  views  and  wishes.  It 
was,  in  terms,  argued  that  the  language 
accompanying  the  residuary  gift  was  only 
the  statement  of  a  reason  for  making  a 
bequest  to  a  legatee  beneficially,  as  if  the 
testatrix  had  merely  said,  *'  I  give  her  the 
residue  of  my  property  because  I  know 
how  worthy  she  is  of  it,"  or  "  because,  from 
her  past  conduct,  I  know  how  well  and 
wisely  she  will  employ  it ;"  and  it  is  true 
that  the  words  may  be,  in  a  sense,^said-  to 
denote  the  cause  or  motive  of  the  gift, 
but  the  cause  or  motive  of  the  gift  for  what 
purpose  ?  If  not  the  cause  or  motive  of  a 
gift  to  the  legatee  beneficially,  the  argu- 
ment fails.  The  words  appear  to  me,  in 
denoting  the  cause  or  motive,  to  denote 
also  the  object  and  end,  and  that  object 
and  that  end,  not  the  benefit,  or  not  neces- 
sarily the  benefit,  of  the  legatee.  It  was 
contended  also  for  the  defendant,  that  the 
expression  **  views  and  wishes"  ought  to 
be  construed  as  referring  to  the  testatrix's 
general  habits  and  character,  or  to  the 
general  course,    manner,   and   tenour   of 


her  own  life.  It  is,  however,  as  it  ap- 
pears to  me,  more  specific  and  particular 
in  its  nature  and  application.  She  has 
used,  I  think,  the  word  '*  views,"  as  mean«* 
ing  design,  plan  or  intention,  or,  plu- 
rally,  designs,  plans,  or  intentions ;  and 
the  word  ''  wishes,"  which  cannot,  surely, 
be  interpreted  to  mean  **  example,"  must 
be  taken,  I  conceive,  to  have  a  meaning 
little,  if  at  all,  different  from  "  desire'*  and 
to  be  not  less  strong,  certainly,  in  the 
plaintiffs'  favour,  than  the  word  "  views." 
"  To  wish"  is  explained  by  Mr.  Charles 
Richardson  as  meaning  "  to  look  after 
eagerly ,  desirously ;  to  desire."  Dr.  John- 
son gives  to  the  substantive  three  inter- 
pretations, which  are,  "  longing  desire, 
thing  desired,  desire  expressed." 

The  testatrix,  by  the  will,  appears  to  me 
to  have  said,  in  substance  to  Miss  Penny, 
"  I  give  you  the  residue,  believing  and 
trusting  that  you  will  dispose  of  it  in  ac- 
cordance with  my  design,  intention  and 
desire"  ;  and  this  in  a  will,  in  a  prior  part 
of  which  the  testatrix  had  treated  the 
appointment  to  the  executorship  as  a  bur- 
then and  charge,  by  the  words  "  in  addi- 
tion, for  the  trouble  she  will  have  in  acting 
as  my  executrix."  According,  however, 
to  the  proper  construction  of  the  words 
*'  my  views  and  wishes,"  understood  as 
I  have  said,  and  considered  in  connexion 
with  the  context,  do  they  also  mean  views 
and  wishes,  that  were  designed  to  be,  or 
that  had  been,  communicated  by  the  tes- 
tatrix to  Miss  Penny,  either  in  writing  or 
verbally,  but  otherwise  than  by  the  will  ? 
I  am  of  opinion  that  they  do,  understand- 
ing the  expression  **  communicated  by  the 
testatrix  to  Miss  Penny"  as  extending, 
though  not  necessarily  confined,  to  any 
paper  on  the  subject  that  might  be  left  for 
the  purpose  by  the  testatrix  at  her  death* 
Miss  Penny  could  not,  of  course,  execute 
a  plan  of  which  she  was  left  in  ignorance, 
and  except  from  the  testatrix's  information 
the  scheme  of  the  testatrix  could  not  be 
known.  If  I  am  right  in  thus  reading  the 
will,  does  it  or  does  it  not  exhibit  an  inten- 
tion, that,  merely  by  virtue  of  the  will, 
without  more.  Miss  Penny  should  not  take 
the  residue  beneficially  ?  I  think  that  it 
does  exhibit  such  an  intention.  I  think, 
in  eff^^^f  ^^^  ^y  ^^  ^^  residue  is  given  to 
that  ^^y*  ^^^  necessarily  for  her  benefit 
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wboUy  or  in  part,  but  is  given  to  her  for 
a  purpose    possibly  not  for  her  benefit 
wholly  or  in  part — ^that  is  to  say,  for  a 
paipose  of  which  the  instrument  does  not 
contain  an  explanation  and  disclosure,  but 
refers  for  the  explanation  and  disclosure 
to  some  other  source  of  information,  past, 
present,  or  future.     Supposing,  then,  that 
source  of  information  to  fail — ^supposing 
the  explanation  and  disclosure  to  be  not 
obtain^,  and  to  be  unattainable,  the  exe- 
cutrix, being  also  the  residuary  legatee, 
must  be  treated,  in  my  judgment,  as  hold- 
ing the  residue  in  trust  for  the  next-of-kin 
—a  conclusion  which  appears  to  me  not 
opposed  to  Gihbs  v.  Rumsey^  Lechtnere  v. 
Lavie,  Wood  v.  Cox,  or  any  of  the  authori- 
ties cited  at  the  bar  during  the  argument ; 
but  is  probably,  if  I  rightly  interpret  the 
will,  necessary  in  order  to  avoid  a  depar- 
ture, at  least,  from  some  of  them.     I  may 
obierve  that,  in  Wood  v.  Cox  the  will  con- 
tamed  the  words  '*  for  his  and  their  own 
use  and  benefit  for  ever,"  and  though  it 
contained  the  word  "  wishes,"  the  codicU 
or  additional  testamentary  paper  had  the 
word  "wish";    and  the  Lord  Chancellor 
appears  to  have  thought  that  the  latter  was 
to  be  considered  as  declaring  and  explain- 
ing the  words  mentioned  in  the  will ;  and 
that  the  gift  to  Sir  Oeorge  Cox  was  not 
a  gift  in  trust,  but  a  gift  subject  to  a  charge. 
In  the  case  of  Mordaunt  v.  Htusey  (2), 
which  occurred  long  before  the  stat.  1  Will. 
4.  c.  40,  the  then  Lord  Chancellor  thus  ex- 
pressed himself : — "  Upon  the  whole  dis- 
position the  testatrix  has  made,  she  has 
reserved  an  ulterior  disposition  of  the  resi- 
due ;  that  ulterior  disposition  being  either 
not  made,  or  not  known  to  be  made ;  of 
course  the  executors  can  claim  nothing." 
The  cases  of  Morice  v.  the  Bishop  of  Dur- 
ham (3),  Lord  CranUy  v.  Hale  (4),  Mence 
V.  McRce  (6),  Giraud  v.  Hanbury{6)  and 
ElUs  V.  SeOnf  are  decisions,  or   contain 
at  least  observations,  by  Lord  Eldon,  by 
Sir  William  Grant,  and  by  the  present 
Lord  Chancellor,   which   have,   I   t^ink, 
a  bearing,  and  as  to  some  of  them  a  strong 
beaimg,  on  this  case.     There  are  also  the 


(2)  4  Ves.  117. 

(3)  10  Ibid.  523. 

(4)  14  IWd.  507. 
5)  18  Ibid.  348. 
fi)  3  Mer.  150. 
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cases  of  Ommanney  v.  Butcher  and  Vezey 
V.  Jamson ;  nor  is  perhaps  Braddon  v.  Far- 
rand  {7)  inapplicable.  And  in  the  judg- 
ment delivered  by  Sir  James  Wigram  in 
the  case  of  The  Corporation  of  Glouces- 
ter V.  Wood  I  find  these  two  passages: 
— "  Upon  the  cases  I  have  referred  to," 
he  says,  '*  the  plaintiffs  founded  the  general 
proposition,  that,  if  a  will  contains  an  abso- 
lute gift  to  an  individual,  that  individual 
must  take  for  his  own  benefit,  unless  by 
other  parts  of  the  will  that  absolute  gift  is 
with  certainty  reduced  to  a  trust.  Now, 
after  repeated  consideration  of  this  case,  it 
appears  to  me,  as  it  did  during  the  argu- 
ment, that  the  cases  referred  to  have  no 
application  to  a  case  like  that  before  me. 
Those  cases  suppose  the  whole  intention 
of  the  testator,  so  far  as  he  has  committed 
it  to  writing,  to  be  before  the  Court.  In 
such  cases  it  may  be  right  (in  the  first 
class  referred  to)  to  hold,  that  a  gift  in  one 
part  of  a  will  to  an  individual,  in  terms 
which,  if  uncontrouled  by  the  context, 
would  give  him  an  absolute  interest,  shall 
not  be  reduced  to  a  trust  by  equivocal  ex- 
pressions in  another  part  of  the  will.  And 
(in  cases  of  the  second  class)  it  may  be 
a  sound  rule  of  law  that  a  ^ft  which,  if 
uncontrouled  by  the  context,  would  give 
an  absolute  interest,  shall  not  be  reduced 
to  a  trust  by  a  mere  recommendation  to  the 
legatee  to  give  an  unascertained  part  of 
the  legacy  to  an  individual,  or  any  part 
of  the  legacy  to  an  unascertained  object. 
But  I  confess  my  inability  to  apply  the 
reasoning  upon  which  those  cases  are 
founded  to  a  case  like  the  present,  in  which 
the  difiSculty  arises  from  this  :  that  the 
Court  has  not  the  expressions  of  the  tes- 
tator before  it  for  its  guidance.  I  cannot 
accede  to  the  proposition  which  was  urged 
upon  me,  that«-*because  in  both  classes  of 
cases  referred  to,  uncertainty  (in  a  sense) 
is  the  foundation  of  the  judgment  of  the 
Court  in  favour  of  the  legatee,  excluding 
trust, — ^it  is  immaterial  what  the  cause  of 
uncertainty  in  any  other  case  may  be. 
The  testator  tells  me,  in  the  third  codicil, 
that  his  ascertained  intentions  are  declared 
in  another  place  :  those  ascertained  inten- 
tions are  not  before  me ;  and  the  plaintiffs' 
argument  requires  me  to  believe  that,  if 

(7)  4  RusB.  87. 
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those  intentions  were  brought  before  me, 
the  case  would  necessarily  fall  within  one 
or  other  of  the  cases  I  have  mentioned. 
Taking  this,  then,  as  the  case  of  a  legacy 
to  an  individual,  I  am  satisfied  I  should 
be  making  and  not  expounding  a  will,  if 
I  were  to  give  the  plaintiffs  the  decree  they 
ask,  so  far  as  the  60,000/.  is  concerned.*' 
Then,  further  on,  he  says,  "  But  no  rule 
of  law  can  be  better  settled  than  this,— - 
that,  unless  the  legatee  intended  to  be 
benefited  by  a  particular  bequest  can  be 
ascertained,  the  mere  intention  that  the 
residuary  legatees  of  a  testator  should  not 
take  will  be  inoperative.  The  whole  doc« 
trine  of  lapsed  legacies  assumes  that  the 
interests  of  residuary  legatees  are  abridged 
only  in  favour  of  particular  legatees,  and 
if  the  particular  legacies  &il,  the  residuary 
legatees  take  the  whole."  The  Vice  Chan- 
cellor was  dealing  with  a  question  upon 
a  particular  legacy  given,  in  effect,  as  it 
was  successfully  contended,  to  an  unascer- 
tained legatee.  But  with  reference  to 
a  claim  of  residue  by  a  testator's  next- 
of-kin  (at  least  since  the  statute  1  Will.  4, 
c.  40),  it  may  be  equally  asserted 
that  such  a  claim  does  not  need  the 
existence  of  intention  in  his  favour— does 
not  require  the  absence  of  expressed  in- 
tention against  him,  but  sustains  itself 
where  there  is  an  inability  to  shew,  by  any 
means  which  our  law  allows,  the  existence 
in  another's  iavoiu:  of  a  settled  inten- 
tion, legitimate  in  its  nature,  expressed 
intelligibly,  and  capable  of  execution* 
Lastly,  on  the  appeal  from  the  decision 
just  mentioned,  my  Lord  Lyndhurst  is  re- 
ported (8)  as  saying:  *'  But  Reformer  codi- 
cil is  not  produced,  no  account  is  given  of 
it,  and  we  have,  therefore,  no  means  of 
ascertaining  the  purpose  for  which  the  gift 
was  made,  or  to  what  it  is  to  be  applied* 
In  the  same  sentence  in  which  the  legacy 
is  given,  and  immediately  after  the  wor^ 
of  gift,  the  gift  is  stated  to  be  for  a  pur- 
pose which  the  testator  had  defined,  but 
which  is  wholly  unknown,  and  cannot  be 
discovered.  How,  then,  could  the  legatee 
be  allowed  to  take  the  legacy  for  his  own 
use?  The  purpose  is  a  qualification  of 
the  legacy ;  it  is  an  essential  part  of  it,  and 

(8)  The  Corporation  of  Gloucester  •.  Osbom,  1 
House  of  Lords  Cases,  284. 


till  this  is  ascertained,  it  is  wholly  unc^- 
tain  what  the  legatee  is  to  take,  whether 
for  his  own  benefit,  or  for  the  benefit  of 
others,  and  for  whom ;  whether  for  private 
purposes  or  for  public  or  charitable  objects. 
It  is,  therefore,  I  think,  dear  that  if  the 
legacy  had  been  to  an  individual,  it  must 
have  altogether  failed.  What  the  testator 
intended,  whom  he  meant  to  benefit,  does 
not  appear,  and  cannot  be  ascertained." 

I  proceed  to  the  question,  whether  dus 
testatrix  has  in  an  effectual  or  available 
manner  explained  or  disclosed,  wholly  or  to 
any  extent,  her  views  and  wishes ;  that  ia 
to  say,  as  I  read  her  will,  the  purpose  £at 
which  it  gave  the  residue  of  her  personal 
estate  to  Miss  Penny.  The  only  evidence 
in  the  cause,  exclusively  of  the  probate, 
and  the  fou):  papers  marked  B,  C,  D,  and 
£,  consists  of  the  answer,  which  affords 
probably  accurate  information,  and  beyond 
which  it  is  probable  that  there  cannot  be 
obtained,  and  does  not  exist,  any  uaeful 
information  either  on  the  subject  of  the 
intent  or  object  of  the  residuary  bequest, 
or  with  reference  to  either  of  die  papers 
marked  B,  C,  D,  and  E.  The  only  parts 
of  the  answer  to  which  it  can  be  material 
to  refer,  for  any  present  purpose,  seem  to 
be  the  following  passages.— {His  Honour 
here  read  at  length  all  the  passages  of  the 
answers,  the  substance  of  which  is  before 
set  out.] — It  is  noty  therefore,  admitted  or 
proved,  nor  do  I  think  it  likely  to  be 
proveable,  that  the  testatrix  made  or  gaive, 
commfmicated  or  left,  any  explanation  or 
disclosure,  wholly  or  partially,  of  her  views 
and  wishes  mentioned  in  the  will,  save  so 
£ur,  if  at  all,  as  the  papers  marked  B,  C,  D, 
and  £.  contain  any  such  explanation  or 
disclosure,  or  that  either  of  those  four 
papers  was  written  before  the  making  of 
the  will,  or  before  the  year  1838.  I  men- 
tion the  year  1888  with  reference  to  the 
act  passed  in  1837  for  the  amendment  of 
the  law  with  respect  to  wills.  But  is  either 
of  the  four  papers  effectual  or  available  for 
any  purpose?  Assuming,  as  the  Eccle- 
siastical Court  is  said  to  have  held,  and, 
as  at  present  I  consider  at  least  highly 
probable,  that  each  of  them  was  written  in 
or  after  die  year  1838, 1  do  not,  consider- 
ing the  statute  of  1837t  think  that  either 
of  them  can  be  treated  as  of  any  avail,  or 
Qa>^etually  for  any  puipose.    Whether  if 
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the  statute  of  1837  had  not  passed,  either 
of  them  might  properly  have  been  admitted 
to  probate,  is  a  question  which,  on  the 
facts,  so  fiir  as  they  appear,  and  on  cases  de- 
cided at  DoctoTB*  Commons,  and  on  appeal 
from  Doctors'  Commons,  so  far  as  I  am 
acquainted  with  them,  may,  perhaps,  be 
thought  disputable.  But,  however  this 
may  be,  the  statute  of  1837  seems  to  me 
to  exclude  them.  Before  that  statute-^ I 
need  not  particularly  refer  to  cases  such  as 
AddUngfUm  v.  Catm  (9),  Habersham  v.  Fin' 
aU,  Muehlesionv,  Brouniy  and  SHckUmdv. 
AUridge^ — a  man  could  not,  by  his  will, 
eoable  himself  to  devise  fireehold  estate  by 
an  unattested  codicil. 

But  the  rule  may,  I  conceive,  be  more 
largely  stated.  I  apprehend  that  a  testator, 
by  a  will,  whether  made  before  1838  or 
after  the  commencement  of  that  year,  could 
not  enable  himself  to  make  a  dii^sition  of 
any  of  his  property  by  any  means  which, 
if  the  will  had  not  been  made,  he  could 
not  effectually  have  used.  Nor  do  I  re- 
cdlect  any  exception  or  qualification 
beyond  the  well-known  one,  as  to  affecting 
real  estate,  by  means  of  a  will,  with  debts 
incurred  and  legacies  given,  after  it,  which 
ia  now  restricted,  so  far  as-  the  statute 
requires  particular  formalities  for  the  effec- 
tual gift  of  a  legacy.  The  power  of  a 
testator  to  incorporate  in  his  will  another 
existing  paper,  which  the  will  by  specific 
reference  and  description  identifies,  and  the 
prevention  of  fraud,  by  compelling  a  legatee 
to  perform,  after  the  testator's  death,  a 
promise  made  by  him  to  the  testator,  upon 
the  fiuth  of  which  the  testator,  to  the  know- 
ledge of  the  l^atee,  gave  the  ]^;acy,  are 
scarcely  exceptions  or  qualifications.  The 
four  papers  under  consideration  being  as- 
sumed not  to  have  existed  before  1838, 
being  not  testamentary,  and  being  un- 
attested, can,  as  I  conceive,  have  only  such 
effect  (if  any)  on  Miss  Harley's  property 
as  they  could  have  had  if  she  had  died 
intestate.  But  would  either  of  them,  in 
that  case,  have  been  of  any  force  or  efiicacy 
as  an  agreement,  or  gift,  or  a  declaration 
of  trust,  or  in  any  odier  manner  ?  I  am 
not  aware  of  a  ground  or  principle  on 
which  that  question  can  be  answered,  other- 
wise than  in  the  n^ative.    It  follows  that, 

(9)  3  Atk.  141. 

NsW  SiaiGB,  XXI.— ClIAKC. 


subject  to    the  consideration    that  I  am 
about  to  mention,  I  must  hold  the  plaintifls 
entitled  to  an  administration  decree.     It 
may  be  as  unnecessary,  formally,  as  it  is 
substantially,  to  direct  an  inquiry  whom 
the  testatrix  left  her  next-of-kin ;  though 
of  this  I  am  not  quite  sure.     But  can  it, 
in  point  of  form  at  least,  or  indeed  in  point 
of  substance,  be,  even  on  this  record,  right 
to  make  an  administration  decree,  without 
ascertaining,  by  means  of  a  report,  whether 
the  testatrix  explained   or  disclosed  the 
views  and  wishes  mentioned  in  her  will, 
and  in  what  manner,  if  at  aU  ?    Is  it,  even 
on  this  record,  certainly  right  to  assume 
the  total  invalidity  of  these  papers  ?     If 
not,  will  it  be  correct  to  declare  the  decree 
to  be  without  prejudice  to  the  rights  (if 
any)  of  persons  not  parties,  though  no 
such  persons  coidd  probably,  even  without 
a  declaration  of  that  kind,  be  precluded  by 
the  decree :  (and  the  case  is  not,  perhaps, 
within  the  40th  Order  of  the  26th  of  August 
1841,)  or  what  course  should,  with  regard 
to  the  four  papers,  be  taken  ?     These  are 
points  on  which  I  shall  be  glad  to  receive 
any  suggestions  from  the  Bar.     In  the 
absence  of  any  such  suggestions,  the  decree 
that   I  am   disposed  to  make  is  to   this 
effect: — "Declare  that  the  testatrix   be- 
queathed the  residue  of  her  personal  estate 
to  the  defendant,  as  a  trustee,  for  some 
purpose  or  purposes  which  the  will  and 
codicil  of  the  testatrix  do  not  disclose,  and 
the  nature  of  which  does  not  at  present 
appear.     Refer  it  to  the  Master  to  inquire 
and  state  whether  the  views  and  wishes 
concerning  the  disposition  of  the  residue, 
which  are  mentioned  in  her  will,  were  ever 
and  when  declared  or  made  known  by  her, 
in  or  by  any  instruments,  papers,  or  writ- 
ings, or  any  instrument,  paper,  or  writing; 
and  if  the  Master  shall  so  find,  he  is  to 
state  what  the  same  was  or  were,  and  the 
particulars  and  circumstances  thereof;  but 
if  the  Master  shall  not  so  find,  then  there 
must  be  the  common  administration  decree, 
with    liberty  to   state   any   circumstance 
specially.'* 

The  defendant  appealed  from  this  decree. 

The  Solieitor  General,  Mr,  Malins,  and 
Mr.  fValford,  for  the  plaintiffs. 

Mr,  Beihelly  Mr.  Russell,  and  Mr,  His^ 
lop  Clarke,  for  the  appellant. 
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Nov.  7i  1851. — ^Thc  Lord  Chancbllor, 
—This  is  an  appeal  from  the  decree  made 
by  Vice  Chancellor  Knight  Bruce,  on  the 
hearing  of  the  cause,  declaring  that  Frances 
Harley,  the  testatrix  in  the  pleadings  men- 
tioned, bequeathed  the  residue  of  her  per- 
sonal estate  to  the  defendant,  as  a  trustee,  for 
some  purpose  or  purposes  which  her  will 
and  codicils  did  not  disclose,  and  directing 
an  inquiry  whether  the  views  and  wishes 
of  the  testatrix  concerning  the  disposition 
of  such  residue  were  declared  by  her  in 
any  instrument,  paper  or  writing ;  and  if 
the  Master  should  find  that  they  were  not 
so  declared,  the  decree  directed  the  usual 
accounts  to  be  taken  and  the  estate  to  be 
administered  in  the  usual  manner.  The 
question  arises  upon  the  terms  of  the  resi- 
duary bequest  of  the  testatrix.  The  ques- 
tion involved  in  this  case  has  very  fre- 
quently occurred,  and  is  the  subject  of 
very  numerous  decisions  ;  and  considering 
the  infinitely  various  forms  of  expression 
and  the  minute  differences  in  them  to  which 
those  principles  had  to  be  applied,  it  is 
not  surprising  that  it  should  hie  difficult  to 
reconcile  them  all  one  with  the  other. 
But  I  think  the  principles  themselves  are 
now  sufficiently  certain,  and  that  the  duty 
which  remains  consists  in  the  application 
of  them  to  the  peculiarities  of  each  case  as 
it  arises.  I  therefore  think  that  it  would 
be  an  unnecessary  occupation  of  time  to 
go  through  the  very  long  series  of  cases 
in  which  they  have  been  recognized.  The 
greater  part  of  them  occurred  in  the  case 
of  7%tf  Corporatiim  of  Gkmeester  v.  Oabom^ 
in  which  I  was  of  counsel,  and  which  was 
argued,  a  few  months  before  I  left  the  bar, 
in  the  House  of  Lords ;  those  numerous 
decisions  there  came  under  review,  and 
they  will  be  found  collected  in  that  case  as 
reported  in  1  Houfe  of  Lords  Cases,  272. 
I  shall  therefore  content  myself  with  stating 
the  principles  which  I  deduce  from  the 
present  state  of  authority,  and  how  I  apply 
them  to  the  words  of  the  will  in  question, 
so  as  to  lead  me  to  the  judgment  which  I 
have  formed,  referring  to  the  judgment 
given  in  this  case  in  the  court  below,  in 
which  I  generally  concur. 

I  conceive  the  rule  of  construction  to  be 
that  words  accompanying  a  gift  or  bequest 
expressive  of  confidence  or  belief  or  de- 
sire or  hope  that  a  particular  application 


will  be  made  of  such  bequest,  will  be 
deemed  to  import  a  trust  upon  these  con- 
ditions'—first, that  they  are  so  used  as  to 
exclude  all   option   or  discretion  in   the 
party  who  is  to  act,  as  to  his  acting  accord- 
ing to  them  or  not ;  secondly,  the  subject 
must  be  certain ;  and  thirdly,  the  objects 
expressed  must  not  be  too  vague  or  inde- 
finite to  be  enforced.     With  respect  to  the 
first  of  these  conditions,  I  am  of  opinion 
that  there  is  no  doubt  that  the  words  "  well 
knowing"  used  in  the  present  case  are  equi- 
valent to,  if  not  synonymous  with,  the  ex- 
pression **  in  the  fullest  confidence,"  and 
that  they  are,  in  my  judgment,  used  in  such 
a  manner  as  to  exclude  all  option  or  discre- 
tion. Similar  words  have  occurred  in  some 
of  the  cases,  but  they  have  been  accompanied 
with  other  words  which  have  had  a  mate- 
rial effect  in  construing  them  ;  such  as  the 
words  following  the  gift  *'  for  his  and  her 
own  use  and  benefit,"  and  other  expres- 
sions of  a  similar  nature.     With  regard  to 
the  second  condition  no  question  exists. 
With  reference  to  the  third  condition,  it 
has  been  contended  that  the  object  is  not 
certain  ;  and  it  has  been  argued,  and  with 
truth,  that  vagueness  in  the  object  is  re- 
garded as  evidence  that  no  trust  was  in- 
tended to  be  created ;  and  it  has  been  in 
effect  argued,  and  indeed  with  great  plausi- 
bility, that  the  words  which  are  superadded 
to  the  bequest  are  merely  expressive  of 
the  testatrix's  full  conviction  from   her 
reliance  on  the  character  of  Miss  Penny, 
that  she  would  make  as  good  use  of  what 
was  given  her,  as  of  her  own  property, 
and  would,  in  fact,  dispose  of  it  in  such  a 
way  as  would  further  those  objects  which, 
as  the  intimate  friend  of  the  testatrix,  she 
well  knew  that  the  testatrix  was  desirous 
of  promoting.     Specious,  however,  as  this 
construction  undoubtedly    is,    I    am    of 
opinion  that  it  is  not  the  true  construction 
of  these  words.     It  is  assuming  the  whole 
question  to  say  that  '*  views  and  wishes*' 
are  too  vague  to  import  a  trust.     The  fact 
that  the  testatrix  '*  well  knew"  or  believed 
that  Miss  Penny  would  dispose  of  the  pro- 
perty in  a  manner  in  accordance  with  the 
testatrix's  views  and  wishes,  of  necessity 
implies  that  the  testatrix  assumed  that 
stich  "views  and  wishes  were  already,  or 
\»OttW  thereafter,  either  in  writing  or  ver- 
%   i\y,be  made  known.     There  is,  there* 
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fore,  ootLing  on  the  hee  of  the  words 
which  necessaxily  impMea  what  is  yagae 
or  indefinite,  as  in  those  cases  where  the 
Court  has  hcdd  that  the  uncertainty  of  the 
object  has  afforded  evidence  that  no  trust 
was  intended. 

But  suppose  that  it  cannot  he  found 
that  the  testatrix  did,  in  fact*  ever  make 
known  her  views  and  wishes,  or  has 
made  them  known  in  a  manner  of  which 
the  Court  cannot  take  judicial  notice ; 
even  then  it  is  impossible  to  say  that 
she  never  did  express  them  in  writing* 
Slie  may  have  done  so,  and  the  writing 
joMj  have  been  lost  or  destroyed,  or  be 
incapable  of  receiving  judicial  notice. 
But  it  is  not  necessary  even  to  argue  this. 
It  is  sufficient  that  the  will  distinctly  indi- 
cates that  Miss  Harley  intended  to  make 
them  known,  or  had  previously  made  them 
known,  as  otherwise  the  legatee  could  not 
do  that  which  the  testatrix  ''  well  knew" 
the  legatee  would  do,  namely,  act  in  ac* 
eoidance  with  them.  There  is  no  real  and 
substantial  distinction  between  such  a  case 
and  the  case  of  a  testator  who  gives  all 
his  property  to  A.  on  trust,  but  never  de- 
clares that  trust.  In  the  latter  case,  the 
objects  are  unknown,  but  there  is  the 
£ict  that  a  trust  namkuiiim  exists  or  was 
btended*  Here  is  the  fact  that  views 
an4  wishes  exist,  and  the  bequest  is 
made  in  confidence  that  they  will  be  ac- 
complished, but  the  objects  of  the  views 
and  wishes  axe  unknown.  It  is  true  that, 
possibly,  the  objects  included  in  such 
views  and  wishes  might,  if  known,  be  too 
vague  and  indefinite  to  be  enforced,  but  so 
m^t  the  objects  of  the  trust  nominaiim 
if  ^y  were  known.  It  is  most  important 
to  observe  that  vagueness  in  the  object 
will  unquestionably  furnish  reasons  for 
holding  that  no  trust  was  intended ;  yet 
this  may  be  countervailed  by  other  consi- 
derations which  shew  that  a  trust  was  in- 
tended, while  at  the  same  time  such  trust 
is  not  sufficiently  certain  and  definite  to 
be  valid  and  effectual.  And  it  is  not 
necessary  to  exclude  the  legatee  firom  a 
beneficial  interest  that  there  should  be  a 
valid  or  eflEectnal  trust;  it  is  only  necessary 
that  it  should  clearly  appear  that  a  trust 
was  intended.  Now,  tMs  is  precisely  the 
ease  with  the  present  bequest.  I  agree 
with  the  Vice  Chancellor  in  interpreting 


"  views  and  wishes'*  to  mean  'designs  and 
desires"  ;  and  the  very  expression  of  con- 
fidence that  Miss  Penny  would  make  a 
good  use  and  dispose  of  the  property  in  a 
manner  in  accordance  with  the  testatrix's 
designs  and  desires  or  intentions,  appears 
to  me  to  amount  to  a  declaration  that  Miss 
Penny  waa  to  hold  the  property  for  that 
purpose,  or  in  other  words  to  the  same 
effect,  upon  trust.  It  seems  to  me  to  be 
tantamount  to  a  bequest  upon  trust,  and 
if  so,  that  is  sufficient  to  exclude  Miss 
Penny  firom  taking  the  beneficial  interest. 
On  establiahing  that  a  trust  was  intended, 
the  legatee  is  excluded  from  taking  bene- 
ficially. If  a  testator  gives  up<m  trust, 
though  he  never  adds  a  syllable  to  denote 
the  objects  of  that  trust,  or  though  he  de^ 
dares  the  trust  in  such  a  way  as  not  to 
exhaust  the  property,  or  though  he  declares 
it  imperfectly,  or  though  the  trusts  are 
illegal,  still,  in  all  these  cases,  as  is  well 
known,  the  legatee  is  excluded  and  the 
next-of-kin  take.  But  there  is  no  peculiar 
effect  in  the  word  "trust.'*  Other  ex- 
pressions may  be  equally  indicative  of  a 
fiduciary  intent,  though  not  particularly 
apt  or  dear.  But  in  this  case  we  are  not 
left  to  spell  out  a  trust  from  the  residuary 
dause  alone.  There  are  collateral  drcum- 
stances  in  the  will  which  tend  to  authorize 
that  construction.  The  frict  that  besides 
a  legacy  of  8,0002.  another  legacy,  in  addi- 
tion, is  expresdy  given  to  Miss  Penny 
**  for  the  trouble  she  will  have  in  acting 
as  executrix,"  clearly  shews  that  she  was 
not  intended  to  take  the  residue  bene- 
ficially; because,  if  Miss  Penny  was  to 
take  die  whole  residue  beneficially,  as  the 
testatrix  must  be  presumed  to  have  acted 
upon  the  belief,  which  the  fact  warranted, 
that  her  estate  was  abundantly  sufficient 
to  satisfy  all  the  bequests,  there  could  be 
no  object  in  taking  out  of  that  residue,  of 
which  she  was  to  have  the  whole,  3,000/. 
for  her  trouble.  The  legatee  gained  no- 
thing by  the  legacy.  The  hct  of  the 
legacy  not  only  strongly  confirms,  but  is 
only  consistent  with  Uie  hypothesis,  that 
the  whole  residue  was  not  to  be  taken 
beneficially.  Further,  this  cannot  be  re- 
ferable to  the  trouble  she  would  have  in 
the  execution  of  the  bequests  in  the  will 
itself  or  the  proved  codicils,  for  though 
the  bequests  are  numerous,  not  one  of 
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them  involves  any  amount  of  trouble, 
whereas  the  views  and  wishes  of  the  testa- 
trix to  which  she  alluded  might  be  such 
that  the  carrying  them  into  effect  might 
involve  the  executrix  in  very  difficult 
trusts. 

I  am  clearly,,  therefore,  of  opinion  upon 
these  grounds,  that  a  trust  was  intended ; 
and  consequently  the  question  whether  the 
unproved  papers  may  be  looked  at  in  order 
to  prove  the  intention  to  create  a  trust 
does  not  arise,  or  at  all  events  it  is  un- 
necessary for  me  to  consider  it.  I  have, 
therefore,  whoUy  excluded  them  from  my 
considendon.  and  my  judgment  is  formed 
on  the  words  of  the  will  alone. 

The  judgment  of  the  Court  below  must 
be  affirmed. 


M 

1851 
Nov 


.R.     ^ 
51.      > 

r.  11.  3 


POPE  P.  POPE. 


Will — Construction'^  "  Issue"  restricted 
to  Children. 

Under  a  bequest  for  all  and  every  the 
'*  issue**  of  E.  living  at  the  decease  of  her 
and  her  hushandy  hut  if  any  of  the  issue  of 
E.  should  die  in  the  lifetime  of  the  survivor 
of  E,  and  her  husband  leaving  issue,  the 
issue  of  such  issue  so  dying  should  take  the 
share  his  parent  would  have  been  entitled 
to: — Held,  that  the  word  ** issue**  meant 
children,  and  that  if  the  testator  had  intended 
to  express  descendants,  the  words  "  issue  of 
issue**  would  not  have  had  any  meaning. 

This  was  a  special  case,  filed  under  the 
13  &  14  Vict.  c.  35. 

John  Field,  by  his  wiU,  dated  the  13th 
of  January  1833,  appointed  his  two  sons 
John  Field,  since  deceased,  and  the  defen- 
dant William  Field,  and  Joseph  Smith,  since 
deceased,  executors  and  trustees,  and  he 
directed  his  trustees  to  appropriate  10,000/. 
consols,  and  to  stand  possessed  thereof  and 
of  the  dividends  thereof,  upon  trusts  for 
the  benefit  of  his  daughter  Mary  and  her 
issue,  similar  to  those  declared  for  the  bene- 
fit of  his  daughter  Elizabeth  and  her  issue, 
which  were  as  follows  :  —  upon  trust  to 
pay  the  income  thereof  to  his  daughter 
Elizabeth  during  her  life,  and  after  her 
decease  to  pay  the  income  to  the  husband 


of  his  daughter  Elizabeth  who  might  sur- 
vive her  during  his  life,  and  after  the  decease 
of  the  survivor  of  his  daughter  Elizabeth 
and  her  husband,  the  testator  directed  the 
trustees  to  stand  possessed  of  the  trust 
fund,   and    the    interest,  dividends,  and 
produce  thereof,  **  upon  trust  for  all  and 
every  the  issue  of  my  daughter  Elizabeth 
as  shall  be  living  at  the  time  of  the  decease 
of  the  survivor  of  them  my  daughter  Eliza- 
beth and    the  husband  of  my  daughter 
Elizabeth ;  but  my  will  is,  that  in  the  event 
of  any  of  the  issue  of  my  daughter  Eliza^ 
beth  dying  in  the  lifetime  of  my  daugh- 
ter, and  the  husband  of  my  daughter,  or 
the  survivor  of  them,  leaving  issue,  the 
issue  of  such  of  the  issue  of  my  daughter 
so  dying  shall  stand  in  the  place  of  his  or 
their  parent  as  to  the  share  which  such 
parent  would  have  been  entitled  to  if  such 
parent  had  not  departed  this  life."    This 
was  followed  by  a  bequest  over  on  the 
decease  of  his  daughter  Elizabeth  and  her 
husband,  and  "  in  the  event  of  the  decease 
of  all  the  issue  of  my  daughter  Elizabeth, 
and  of  the  issue  of  such  issue  of  my  dau^^- 
ter   Elizabeth,  without   taking  a  vested 
interest  in  the  stocks  or  securities,"  to  the 
testator's  sons  John,  William  and  James, 
and  his  daughters,  as  tenants  in  common. 

The  testator  died  on  the  19th  of  April 
1833. 

Mary  Field  intermarried  with  John  Crould, 
who  died  in  her  lifetime,  and  she  died  on 
the  27th  of  August  1849,  leaving  Mary 
Gould  her  daughter,  and  only  duld,  her 
surviving. 

Mary  Gould,  the  daughter,  intermanied 
with  John  Robinson  Pope,  and  there  were 
two  children  of  the  marriage,  John  Gould 
Pope  and  Ernest  Pope.  And  the  questions 
now  raised  were,  whether  Mary  Pope  was 
entitled  to  the  whole  fund,  subject  to  the 
life  interest  of  her  mother,  or  whether  she 
and  her  children  John  G.  Pope  and  Ernest 
Pope  were  entitled  to  any  and  what  interest 
in  the  fund. 

Mr,  RoupeU  and  Mr,  Shapier,  for  J.  R* 
Pope  and  his  wife. — The  question  in  this 
caae  iSf  whether  from  the  context  the  word 
''issue"  18  not  to  be  read  ''children." 
Uixdet  ^^6  fin^  clause  in  the  will  the  childien 
^Q  t^l:iave  taken  under  the  word  ''issue," 
^Ut  &^  second  clause  restricts  it,  for  in 
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speaking  of  issue  the  testator  shewed  an  in- 
tention that  they  should  take  the  parent's 
share  hy  substitution. 

Sibley  v.  Perry,  7  Yes.  522. 

Fruen  v.  Osbome,  11  Sim.  182. 

Mr.  A.  Palmer  and  Mr.  Bevtr,  for  the 
infuit  defendants  J.  G.  Pope  and  Ernest 
Pope. — Evang  y.  /Mie»(l). 

The  Master  of  the  Rolls.— The  word 
"  issue"  means  descendants ;  if  the  testator 
did  not  mean  to  specify  more,  he  should 
hare  stopped  at  that  word,  but  when  he 
speaks  of  issue  of  issue,  it  was  clear  that 
he  did  not  speak  in  the  larger  sense.  Here 
the  gift  was  general  to  issue,  so  that  the 
word  "  issue"  was  applied  to  the  stirpSf  in 
place  of  the  parent;  the  word  ''issue," 
therefore,  was  restricted  to  children,  the 
testator  meaning  that  if  any  child  of  his 
daughter  should  die  in  his  lifetime,  the 
children  of  that  child  were  to  take  the  share 
to  which  that  child  would  have  become 
entitled.  I  must,  therefore,  declare  that  by 
the  word  ''  issue"  the  testator  meant  chil- 
dren, and  that  Mary  Pope  is  entitled  to 
have  the  fund  paid  over  to  her. 


M.R.     > 
Nov.  18.  3 


BAILEY  r.  BOULT. 


Legacy  Duty — Annuity, 

A  teetatcr  gave  real  and  personal  estate^ 
subject  to  one  *'  clear"  yearly  rent-charge  or 
anmUty  of  100/.  a  year  to  S.  O : — Held, 
that  it  waa  to  be  paid  without  any  deduction 
for  legacy  duty,  and  thai  the  legacy  duty  was 
to  he  paid  out  of  the  real  estate,  as  the  per- 
sonal  estate  of  the  testator  was  exhausted^ 

Kendrick  Cofield,  by  his  vnll,  dated  the 
28th  of  May  1822,  gave  his  real  and  per- 
sonal estate  to  his  wife,  Ann  Cofield,  for 
life,  **  but  subject,  nevertheless,  to  one 
clear  yearly  rent-charge  or  annuity  of 
100/.  a  year,  which  it  is  my  vnll  shall  be 
paid  to  Sarah  Gregory;"  and  after  the 
decease  of  his  wife  the  testator  gave  his 
real  and  personal  estate  to  other  persons. 
Sarah  Gregory  intermarried  vnth  Heniy 

(1)  2  Coll.  516. 


Bailey,  and  now  filed  this  claim  to  obtain 
payment  of  the  annuity,  and  insisted  that 
the  legacy  duty  ought  to  be  paid  out  of  the 
real  estate  of  the  testator,  as  the  personal 
estate  was  exhausted. 


<( 


Mr,  Buxton,  for  the  plaintiff. — ^The  word 
clear"  in  the  gift  of  the  annuity  implies 
an  intention  to  give  that  sum  free  from 
all  deductions,  and  it  was  not  liable  to 
the  payment  of  the  legacy  duty,   which 
ought  to  be  paid  out  of  the  testator's  estate. 
Barksdale  v.  GUliai,  1  Swanst.  562. 
Courtoy  v.  Fineent,  Turn.  &  R.  483. 
Gosden  v.  Dotterill,  1  Myl.  &  K.  56 ; 
s.  c.  2  Law  J.  Rep.  (n.s.)  Chanc.  15. 
Gude    V.    Muntford,    2   You.    &    C. 
Exch.  448. 

Mr,  Forster,  on  behalf  of  the  parties 
entitled  to  the  real  estate. — ^The  liability 
to  the  payment  of  the  legacy  duty  is  not 
disputed ;  but  the  question  is,  who  is 
to  bear  the  burthen  as  the  personal  estate 
of  the  testator  has  been  exhausted?  The 
defendants  insist  that  the  amount  of 
duty  ought  to  be  deducted  by  them,  fix>m 
time  to  time,  out  of  the  annuity  ;  and  that 
the  annuitant,  and  not  the  estate  of  the 
testator,  ought  to  pay  the  legacy  duty  upon 
the  annuity,  th^  same  as  any  other  legatee 
would  upon  the  legacy  of  a  given  sum  of 
money.  The  word  "clear"  meant  only 
that  an  annuity  of  that  amount  was  to  bo 
raised  out  of  the  estate,  but  by  no  means 
meant  that  it  was  to  be  clear  of  parliamen- 
tary charges,  which  could  only  attach  upon 
the  annuity,  and  not  upon  the  estate  of  the 
testator. 

Sanders  v.  Kiddell,  7  Sim.  586 ;  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  29. 

Marris  v.  Burton,  11  Sim.  161 ;  s.  c.  9 
Law  J.  Rep.  (n.s.)  Chanc.  878. 

Mr,  Waller,  for  H.  Bailey,  the  plaintiff's 
husband. 

The  Master  of  the  Rolls.— In  Gude 
V.  Mumford  the  words  "  without  deduc- 
tion," "  clear  of  all  deductions,"  &c.  were 
considered  sufficient  to  free  a  legacy  from 
duty,  though,  from  the  nature  of  the  pro- 
perty upon  which  it  was  charged,  there 
were  other  outgoings  to  which  they  might 
apply.     In  this  case,  was  it  intended  that 
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the  legatee  should  take  the  legacy  free  from 
the  legaey  duty,  and  was  that  intention 
to  he  collected  from  the  will  itself?  In 
Sanders  v.  Kiddell,  the  testatrix  gave  such  a 
sum  of  money  to  trustees  as,  when  invested 
in  the  funds,  would  produce  the  "  clear" 
yearly  sum  of  500/. :  she  then  declared 
the  trusts  of  the  fund  in  favour  of  relations 
and  other  persons,  some  of  whom  were  not 
ascertained  at  her  death.  The  Vice  Chan- 
cellor was  of  opinion  that  the  investment 
ought  to  he  made  at  once,  and  as  the  rate 
of  legacy  duty  chargeahle  on  the  successive 
interests  must  depend  upon  the  relation- 
ship of  the  parties  to  Uie  testatrix,  and 
render  it  uncertain  what  sum  ought  to  he 
invested  to  meet  the  charge,  he  held  that 
the  legatees  were  not  entitled  to  have  the 
hequest  free  from  legacy  duty.  In  this 
case  the  annuity  itself  is  to  he  "  clear," 
and  in  Marria  v.  BurUm  the  testator 
directed  his  executors  to  set  apart  a  sum 
not  more  than  7,500/.,  the  dividends  of 
which,  when  invested,  would  produce  the 
clear  yearly  sum  of  300/.,  *' clear  of  all  de- 
ductions whatsoever" ;  and  it  was  held  that 
the  annuity  was  to  he  paid  clear  of  legacy 
duty.  I  think  these  cases  govern  the  pre- 
sent, and  that  the  annuity  must  be  paid 
free  from  legacy  duty. 


M 

1851 
Dec 


.R.     *) 

^51.      > 
c.  1.  3 


In  re  xsndall. 


Will  ^  General  Bequest  —  Restriction 
•^Specific  Enumeration  of  Articles, 

A  specific  enumeration  of  articles  after  a 
bequest  to  /.  E,  K,  of  **  aU  and  everything 
I  die  possessed  of**  followed  by  a  declara- 
tion  that  "  /  leave  everything  I  die  possessed 
of  to  J,  E,  K,  for  her  entire  and  sole  use 
and  benefit**  held  to  be  a  general  residuary 
bequest, 

Russell  Kendall,  while  travelling  on  the 
Continent,  made  his  will,  dated  the  2nd  of 
February  1846,  as  follows : — 

*'  I,  Russell  Kendall,  at  present  residing 
in  the  Albergo  d'ltalia  at  Venice,  being 
very  ill,  but  in  sound  possession  of  my 
senses,  do  will  and  bequeath  to  my  adored 
mother    Jemima  Elizabeth    Kendall,    of 


AldebuTg,  in  the  county  of  Suffolk,  all 
and  everything  I  die  possessed  of,  namely, 
money  at  my  bankers  Messrs.  Coutts  & 
Co.,  as  contained  in  my  letter  of  credit  of 
2,000/.  now  here,   and  bills  of  Messrs. 
Coutts,  my  carriage  now  here,  my  plate, 
books,  dothes,'  harness  and  sundries  as 
existing  here  and  in  custody  of  Messrs. 
M'Cracken,  of  Old  Jewry,  London,  for  her 
sole  use  and  benefit  And  lest  there  be  any 
dispute,  I  declare  again  that  I  leave  every- 
thing I  die  possessed  of  to  my  dearest 
mother  for  her  entire  and  sole  use  and 
benefit,  as  stated  above.  I  beg  my  dearest 
mother  to  let  M.  Noel  Poidebard  select 
whatever  books  he  wishes  from  all  my 
books.     I  should  like  Mrs.  Reynolds  to 
have  20/.  at  least,  and  George  Lappet  a 
very  handsome  present  in  clothes;  and  I 
beg  my  mother  to  continue  the  10/.  a-year 
I  allow   Elisabeth  Hinton.     I  b^  my 
mother  will  be  sole  executrix,  and  guardian 
of  my  children  during  her  life,  and  that 
she  will  at  her  death  appoint  a  successor. 
To  my  dearest  father  I  owe  every  affection, 
and  to  my  wife  I  bequeath  my  fond  love 
and  my  blessing,  also  to  my  dear  children." 

The  testotor  died  on  the  9th  of  February 
1847»  leaving  his  wife,  who  was  provided 
for  by  the  settlement  made  upon  their 
marriage,  and  three  children  him  surviving; 
and  at  the  time  of  his  decease  he  was  pos- 
sessed of  very  considerable  sums  of  stock 
in  the  public  fUnds,  and  he  was  also 
interested  in  other  sums  of  stock  which 
were  vested  in  trustees  upon  the  trusts 
of  his  marriage  settlement. 

Mary  Kendall,  the  testator^a  widow,  had 
since  intermarried  with  Francis  Gtesley. 

The  frinds  of  which  the  testator  was 
possessed  were  paid  into  court  under  the 
10  &  1 1  Viet.  c.  96,  and  this  petition  was 
presented  by  Peter  Kendall,  the  husband 
of  the  testator's  mother,  who  had  since  died, 
asking  for  a  declaration  that  the  stock  was 
by  the  testator's  will  well  and  eflfectually 
bequeathed  to  Jemima  Elisabeth  Kendall. 

Two  questions  were  now  raised:  first, 
whether  the  general  words  in  the  tes- 
tator's will  were  not  limited  to  things 
ejusdem  generis  with  those  enumerated; 
and  secondly,  whether  the  general  words 
did  not  amount  to  a  general  residuary 
bluest,  by  which  the  testator  intended  to 
il^^i^de  the  whole  of  his  property  unre- 
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itricted  by  the  enumeration  of  the  specific 
articles. 

Mr,  Jt,  Palmer  and  Mr.  Simpson,  in 
rapport  of  the  petition. — ^The  testator,  in 
the  bequest  to  his  mother,  intended  to 
include  the  whole  of  his  property.  This 
was  manifest  on  the  face  of  the  will.  He 
contemplated  that  in  the  commencement 
and  concluded  by  the  same  expression. 
The  intermediate  enumeration  of  various 
articles  was  not  intended  as  a  restriction  to 
the  general  gifts. 

Saumarez  v.  Saumarez,  4  Myl.  &  Cr. 

381,  339. 
Flemmg  t.  Burrows,    1    Russ.    276; 

s.c.  4  Law  J.  Rep.  Chanc.  115. 
Parker  t.  Marehani,  1  You.  &  Coll. 
C.C.  290;    s.  c.  11   Law   J.  Rep. 
(n.s.)  Chanc.  223. 
Beimet  v.  Batchehr,  3  Bro.  C.C.  29. 
MUhell  V.  MieheU,  5  Madd.  69. 
Taylor  ▼.  Taylor,  6  Sim.  246. 
ArwAd  v.  AmM,  2  Myl.  &  K.  365  ; 
s.c.  4 Law  J.  Rep.  (n.s.) Chanc.  123. 

Mr.  Meledlfe,  for  Mary  Moss,  a  legatee 
under  the  will  of  the  testator's  mother. 
The  general  words  in  the  will  coupled  with 
the  words  for  her  "  sole  use  and  benefit" 
expressed  a  general  bequest,  intended  to 
comprise  the  entire  residuary  estate,  and 
the  enumeration  of  specific  articles  was 
not  intended  to  limit  the  general  expres- 
sion to  a  mere  restricted  sense. 

Mr,  Skebbeare,  Mr,  Estcourt  and  Mr, 
Thring^  appeared  for  other  parties. 

Mr,  Walpole,  for  the  testator's  widow. 
— ^The  general  words  of  the  will  were  not 
intended  as  a  residuary  bequest.  They 
were  explained  by  the  enumeration  of 
particular  articles,  which  must  confine  the 
genera]  gifts  to  things  of  the  same  sort.  Had 
that  not  been  intended,  their  introduction 
was  wholly  unnecessary,  unless  they  were 
considered  as  an  indication  of  the  mean- 
ing intended  to  be  conveyed  by  the  will. 
Cook  ▼.  Oakley,  1  P.  Wms,  302. 
Ommanney  v.  Butcher,  Turn.  &  Russ. 

260. 
Wrench  ▼•  JutHny,  3  Beav.  521. 

The  Master  of  the  Rolls. — It  is  im- 
portant to  abide  by  a  general  principle, 
but  each  case  must  be  governed  by  its 


own  peculiar  circumstances,  the  particular 
words  used,  and  the  express  or  clearly  im- 
plied intention  of  the  testator  firom  which 
the  extent  of  the  bequest  may  be  arrived 
at.  Had  the  bequest  stopped  at  the  words 
'*  sole  use  and  benefit,"  I  might  have  con- 
sidered that  the  intention  was  to  confine 
the  gift  by  the  specific  enumeration  of  arti- 
cles, upon  the  principle  that  enumeration 
would  have  been  unnecessary  if  the  testator 
had  contemplated  a  gift  of  his  general 
residue.  But  that  idea  seemed  to  have 
crossed  the  mind  of  the  testator,  as  he  adds, 
"  and  to  avoid  all  disputes,  I  again  declare  I 
leave  all  I  die  possessed  of  to  my  dearest 
mother."  Has  he  then  expressed  an  in- 
tention not  to  confine  the  bequest  by  the 
enumeration  of  articles  ?  1  think  he  has 
by  his  subsequent  declaration.  So  fiir 
his  meaning  is  distinct  and  dear.  ''  I  have 
made  a  general  bequest,  and  then  enume- 
rated particular  articles,  but  to  avoid  dis- 
putes as  to  my  meaning,  I  again  declare 
that  I  leave  all  I  die  possessed  of  to  my 
dearest  mother."  That  is  rendered  rather 
obscure  by  the  words  ''for  her  sole  use 
and  benefit,"  but,  as  his  father  was  living, 
I  consider  that  was  a  gift  to  his  mother, 
who  was  to  take  and  enjoy  the  gift,  and 
that  they  were  used  to  secure  the  enjoy- 
ment to  her,  and  this  is  confirmed  by  the 
request  made  to  her  to  continue  allowances 
to  various  persons.  At  the  time  also  of 
making  his  will,  his  wife  was  present  in 
his  mind.  He  bequeathed  to  her  his  love 
and  blessing.  It  is  a  singular  expression 
to  use  if  he  meant  her  to  take  any  benefit, 
as  she  would  have  taken  had  tiiere  been  no 
residuary  bequest.  This  Court  does  not  go 
so  far  as  the  Roman  law,  which  required  that 
the  heir  should  be  present  to  the  mind  of  the 
testator  before  he  could  be  disinherited. 
Still  it  may  be  a  circumstance  in  favour  of 
a  party  to  whom  a  bequest  is  made;  but  in 
this  case  the  wife  was  present  to  the  tes- 
tator's mind,  and  all  question  respecting 
any  intention  that  she  should  take  any 
thing  is  set  at  rest.  I,  therefore,  consider 
that  the  words  "sole  use  and  benefit" 
express  the  purpose  of  the  bequest,  and 
do  not  refer  to  the  thing  given,  and  I  must 
declare  this  to  be  a  gift  of  the  general 
residuary  estate. 
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LoSDt  JUBTICEg.'^ 

1852.         >     In  re  pattinson. 
Jan.  14,  21.  J 

Lunacy — Trustee  Act,  1850. 

Whether  the  Lords  Justices  acting  in 
lunacy  under  the  royal  sign  manual  have 
jurisdiction  to  make  an  order  vesting  a  trust 
estate,  of  which  a  person  of  unsound  mind, 
who  was  heir-at-law  of  a  deceased  trustee, 
was  seised, — the  words  of  the  Trustee  Act, 
1850, 13  4*  14  Vict.  c.  60,  being  "  the  Lord 
Chancellor  intrusted  by  virtue  of  the  Queen*s 
sign  mantktr'-- qusere. 

This  was  a  petition  for  a  vesting  order 
under  the  13  &  14  Vict.  c.  60.  the  Trustee 
Act,  1850.  The  heir-at-law  of  a  last  sur- 
viving trustee,  in  whom  the  estate  was 
vested,  was  of  unsound  mind  not  found  so 
by  inquisition. 

Mr.  J.  V.  Prior  supported  the  petition. 

Lord  Justice  Lord  Cranworth. — 
Without  meaning  to  say  that  we  have  no 
authority  to  make  this  order,  there  is  cer- 
tainly a  point  well  deserving  consideration. 
The  statute  which  constitutes  this  Court, 
14  &  15  Vict.  c.  83,  enacts  in  section  13. 
that  nothing  therein  contained  shall  affect 
any  of  the  powers,  duties  or  authorities  of 
the  Lord  Chancellor  under  and  by  virtue 
of  any  appointment  under  the  sign  manual 
of  the  Crown,  as  having  the  custody  of  the 
persons  and  estates  of  lunatics.  It  is  true 
we  also  are  now  exercising  a  jurisdiction 
in  lunacy  by  a  warrant  under  the  sign 
manual,  but  then  the  Trustee  Act, 
1850,  like  the  former  act,  1  Will.  4. 
c.  60,  only  authorizes  the  Lord  Chan- 
cellor, empowered  by  the  Queen's  sign 
manual,  to  do  what  is  here  asked.  It 
seems  to  us  that  it  would  be  safer  to  make 
the  application  to  the  Lord  Chancellor,  who 
stricUy  comes  within  the  words  of  the  statute. 
I  repeat,  we  do  not  mean  to  say  that  we 
have  not  the  power,  but  we  think  the  point 
one  well  worUiy  of  consideration.  Had  the 
statute  contained  after  the  words  "Lord 
Chancellor"  the  words  ''  or  other  person 
or  persons  authorised  as  aforesaid,"  or 
some  such  words,  the  case  would  have 
been  free  from  the  difficulty  we  find. 

Lord  Justice  Knight  Bruce. — If  that 
which  my  learned  Brother  has  suggested  be 


the  true  construction<^^ind  I  do  not  dis- 
sent from  it, — all  that  we  can  do  will  do  the 
applicant  no  good.  If  we  make  the  order, 
and  the  property  is  offered  for  sale,  the 
vendors  will  fall  into  the  hands  of  the  con- 
veyancers. It  rests  with  the  Crown  who 
shall  be  the  person  or  persons  to  exercise 
these  functions  in  lunacy.  The  warrant  is 
directed  so  that  the  Lord  Chancellor  and 
ourselves,  or  the  Lord  Chancellor  alone, 
or  his  Lordship  with  either  of  us,  can  ad- 
judicate on  such  a  matter;  but  this  statute 
speaks  only  of  the  Lord  ChanceUor.  We 
have  called  your  attention  to  the  point ; 
but  if  you  l£ke  to  hazard  the  difficulties 
liable  to  be  raised  by  the  conveyancers, 
we  may  be  disposed  to  make  the  order. 

Mr.  J.  V.  Prior  said  he  would  make 
the  application  to  the  Lord  Chancellor. 

On  a  subsequent  day,  the  petition  was 
brought  before  the  Lord  Chancellor  and 
the  order  was  made, — the  Lord  Chancellor 
saying,  that  without  deciding  whether  the 
Lords  Justices  had  or  not  the  jurisdiction, 
it  was  clear  that  he  had,  and  therefore  it 
was  the  safer  course  that  he  should  make 
the  order.  The  inclination  of  his  opinion 
was  that  the  Lords  Justices  now  had  the 
same  authorities  in  lunacy  as  his  Lordship 
himself  possessed. 


M 
Feb 


.R.     ■) 
3.  9.    > 


NAYLOR  V.  R0B80N. 


Claim — Rectifying  Errors  in  Proceedings 
^^Supplemental  Claim. 

Where  errors  had  been  commitied  in  carry- 
ing  out  the  proceedings  under  an  original 
claim,  leave  was  given  to  file  a  supplemental 
claim, 

Mr.  Wickens  moved  for  leave  to  file 
a  supplemental  claim  to  render  effective 
proceedings  upon  an  original  claim,  which 
had  been  carried  on  after  abatement  caused 
by  the  marriage  of  one  of  the  plaintifh. 

The  Master  of  thb  Rolls  gave  the 
permission  asked. 
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Parker,  V.C.\  In  the  matter  of  yates's 


'arxsr,  V.C.\ 
Dec.  6,  8.    J 


TRUST. 


Will— Cansirtieium--Vestinff^**  Die  he- 
fore  entitled  in  possession.** 

A  testator  gave  25,000/.  to  trustees  upon 
trust  to  pay  the  income  to  his  daughter  for 
Ufe^  and  after  her  death  to  pay  the  capital 
to  the  children  of  his  daughter  equally^  on 
their  attaining  their  ages  of  twenty-one  years  ; 
the  interest  of  their  shares  untU  their  be^ 
coming  entitled  to  the  principal  to  be  applied 
for  their  maintenance  ;  and  in  case  any  of 
the  children  should  die  before  being  entitled 
is  possession  to  his,  her,  or  their  shares,  the 
shares  of  those  so  dying  should  go  to  the 
sm-vivors.  The  testator's  daughter  had  two 
children  living  at  his  death,  who  both  at- 
tained twenty-one,  one  of  whom  died  in  the 
Ufetime  of  her  mother: — Held,  that  the 
representatives  of  the  deceased  child  were 
entitled  to  a  moiety  of  the  fund, 

William  Yates*  by  his  will,  dated  the 
15th  of  January  1810,  bequeathed  the  sum 
of  25,000/.  to  trustees,  on  the  usual  trusts 
for  investment,  and  directed  them  to  pay 
the  income  to  his  daughter  Elizabeth  Peel 
for  her  life.  The  will  then  proceeded  as 
follows : — **'  And,  from  and  after  the  decease 
of  my  said  daughter,  in  trust  to  pay  and 
^ply  the  said  principal  sum  of  25,000/. 
unto  and  amongst  all  and  every  the  child 
and  children  of  my  said  daughter  Elizabeth 
equally,  share  and  share  like,  if  more  than 
one,  and  their  respective  executors,  adminis- 
tiaton  and  assigns,  and,  if  but  one,  then 
tbe  whole  to  such  one  child,  his  or  her  exe- 
cators,  administrators  and  assigns,  on  the 
i^espective  attainments  of  such  children  to 
the  age  of  twenty-one  years,  being  sons,  or 
on  their  respective  attainments  to  that  age 
or  day  or  days  of  marriage,  which  might 
first  happen,  being  daughters ;  the  interest, 
dividends,  and  proceeds  of  their  respective 
portions  being  from  time  to  time,  until 
their  respectively  becoming  entitled  to  the 
principal,  to  be  applied  in  their  respective 
nnintenance  and  education,  and  all  surplus 
of  the  said  interest,  dividends,  and  proceeds 
being  from  time  to  time  placed  out  at  in- 
terest, or  vested  and  applied  in  like  man- 
ner as  the  respective  principal  sums  in 
respect  of  which  the  same  surplus  should 
•rise.  And,  in  case  any  of  the  children  of 
New  SniBs,  XXL— Charc. 


my  said  daughter  Elizabeth  should  happen 
to  die  before  being  entitled  in  possession  to 
his,  her,  or  their  share  or  shares  under  this 
my  will,  I  do  direct  that  the  share  or  shares 
of  such  of  them  as  may  so  happen  to  die 
shall  go  and  be  applied  unto  and  amongst 
all  and  every  the  survivors  of  them,  if 
more  than  one,  equally  share  and  share 
alike ;  and,  if  but  one,  then  the  whole  to 
such  one  child,  at  such  time  and  in  such 
manner  as  their,  his,  or  her  original  shares 
or  share  are  and  is  by  this  my  will  directed 
to  be  paid  and  applied.  And,  in  case  all 
the  children  of  my  said  daughter  Elizabeth 
shall  happen  to  die  before  being  entitled  in 
possession  to  their  respective  shares  under 
this  my  will,  then  the  principal  sum  of 
25,000/.,"  &c.  The  testator  then  deckied 
certain  trusts  of  this  sum. 

The  testator  died  in  181 3,  and  Mrs.  Peel 
died  in  1850. 

Mrs.  Peel  had  two  children  who  attained 
twenty-one.  One  of  them,  Mrs.  Cockbum, 
attained  the  age  of  twenty-one  in  the  life- 
time of  her  m  odier,  and  died  before  her.  The 
other,  Mrs.  Ethelston,  attained  twenty-one, 
and  siurvived  her  mother. 

The  trust  fund  was  paid  into  court  under 
the  Trustees  Relief  Act,  and  a  petition  was 
presented  for  the  purpose  of  determining 
the  rights  of  Mrs.  Peel's  children  to  it. 
This  petition  now  came  on  to  be  heard. 

Mr,  Russell  and  Mr.  Milne,  for  Mrs. 
Ethelston,  contended  that,  by  the  words 
**  in  case  any  of  the  children  of  my  said 
daughter  should  die  before  being  entitled 
in  possession,"  it  was  intended  that,  in  case 
any  child  should  die  in  the  lifetime  of  the 
mother,  her  share  should  go  to  the  other 
children.  In  the  case  of  Henderson  v.  Ken- 
nicott{l),  the  gift  was  to  the  testator's 
brothers  and  sisters,  with  a  gift  over  if  any 
should  die  before  they  became  entitled. 
On  the  authorities  there  cited.  Vice  Chan- 
cellor Knight  Bruce  held,  that  these  words 
meant  before  they  were  entitled  in  interest; 
but  he  added,  that  but  for  these  authori^ 
ties  he  should  have  thought  that  the  word 
'*  entitled"  ought  to  be  read  as  "  entitled 
in  possession."  The  use  of  the  words  "  in 
possession,"   in  his  opinion,  would  then 

(1)  2  De  Oex  &  Sm.  492;  i.c.  18  Law  J.  Rep. 

(H.a.)  Cbanc.  40. 
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have  removed  all  doubt.     They  also  cited 
Crawder  ▼•  Stone  (2). 

Mr.  MaUns  and  Mr.  CoUim  contended, 
that  the  words  '*  entitled  in  possession/' 
must  be  taken  to  mean  "entitled  in  in- 
terest," and  cited  Sehenek  y.  Le^h  (3)»  Fry 
V.  Lord  Sherborne  {^)y  (which  were  cases 
where,  in  settlements,  the  words  used  were 
«<  die  before  the  money  became  payable," 
and  the  death  in  the  lifetime  of  the  tenant 
for  life  did  not  divest  the  interest),  HaUi- 
fax  V.  Wihon  (5),  and  Jonee  v.  Jones  (6), 
(which  were  cases  where,  in  wiUs,  the 
words  used  were  "  die  before  the  money 
became  payable,"  and  the  death  of  the 
legatee  in  the  lifetime  of  the  tenant  for 
life  did  not  divest  the  interest).  They 
also  referred  to— 

Bouverie  v.  Bouverte^  2  Phill.  349 ;  s.  c« 
16  Law  J.  Rep.  (n.s.)  Chanc.  411. 

Cripps  v.  WolcoU,  4  Madd.  11. 

Parker  v.  Golding,  13  Sim.  418. 

MaiOand  v.  Chalie,  6  Mad.  243. 

Ridgwav  v.  Ridgway^  20  Law  J.  Rep. 
(n.s.)  Chanc.  256. 

Casammor  v.  Strode,  8  Jurist,  14. 

In  re  frilliams,  12  Beav.  317  ;  s.  c.  19 
Law  J.  Rep.  (n.s.)  Chanc.  46 ;  and 

Bright  v.  Rowe,  3  Myl.  &  K.  316. 

Mr,  Russell  replied. 

Parker,  V.C.  said,  that  his  opinion  in 
this  case  was  that  the  personal  representa- 
tives of  Mrs.  Cockbum  were  entitled  to  a 
moiety  of  the  funds,  although  she  had  not 
survived  the  tenant  for  life.  He  thought 
that  the  case  was  governed  by  the  autho- 
rities cited.  The  general  rule  was  not  to 
divest  an  interest  vested  unless  there  was 
a  clear  direction  to  that  effect  in  the  will. 
There  were  many  cases  under  wills,  and 
also  under  settlements  for  the  benefit  of 
children,  in  which  the  Court  had  applied 
this  rule,  so  as  not  to  make  the  inter- 
ests of  the  children  depend  on  their  surviv- 
ing the  tenant  for  life.  In  other  cases  the 
Court  had  tried  to  construe  the  interests  as 

(2)  Z  Ruu.  217;  i.c.  7  Law  J.  Rep.  Chanc. 

(8)  9  Vet.  300. 

(4)  3  Sinu  243;    i.c  8  Law  J.  Rep.  Chanc 
25 

(6)  16  Yes.  168. 

(6)  13  Sim.  561 ;  •.  c.  13  Law  J.  Rep.  (H.B.) 
Chanc.  16. 


vested  at  the  particular  ages  at  which  the 
testator  intended,  and  not  to  make  the 
vesting  depend  on  their  surviving.  In  the 
case  of  Powis  v.  Burdett  (7)  the  circum- 
stances were  stronger  than  in  the  present. 
Lord  Eldon  in  that  case,  referring  to  the  cases 
which  had  been  cited  to  him,  said,  "  These 
cases,  if  they  are  to  be  shaken,  must  be 
shaken  in  the  House  of  Lords."  In  the  same 
judgment,  speaking  of  a  former  case  de- 
cided by  him (8),  he  said  ''that  he  had 
looked  to  see  whether,  under  the  words  of 
that  settlement,  he  could  not  put  it  upon 
the  circumstances  that  there  happened  to  be 
some  children  living."  And  dien  he  said, 
"  But  if  that  circumstance  had  not  occurred, 
the  result  of  my  opinion  is,  that  I  should 
have  been  called  upon  by  preceding  autho- 
rities to  decide  that  case  upon  a  laiger 
principle,  and  I  agree  it  is  mischievous 
to  decide  these  cases  upon  small  circum- 
stances. ' '  That  was  a  case  of  a  settlement, 
but  it  appeared  to  him  that  these  principles 
of  construction  applied  to  wills  as  well  as 
settlements.  That  was  shewn,  amongst 
others,  by  the  cases  of  Maitland  v.  ChiHie 
and  Casamajor  v.  Strode.  He  considered 
that  this  case  was  governed  by  HaUifax  v. 
WUson.  That  case  turned  upon  the  meaning 
of  the  word  *'  payable."  He  thought  that 
the  words  *'  entitled  in  possession"  were  not 
more  ambiguous  than  the  word  "  payable." 
"  Payable"  might  be  taken  in  two  senses : 
one  Uie  literal  signification,  the  other  short 
of  its  fiill  meaning.  In  HaUifax  v.  Wilson 
it  was  used  in  this  latter  sense*  The  words 
**  entitled  in  possession"  were  open  to  the 
same  observation ;  that  is,  they  were  capable 
of  two  meanings:  one,  the  being  in  the 
actual  possession  of  the  subject ;  the  other, 
in  a  subordinate  sense  short  of  its  fuU 
meaning.  Here,  there  was  a  life  estate 
given  to  the  daughter,  and,  after  her  death 
the  fund  was  to  go  to  lier  children  at 
twenty-one  or  marriage.  The.  testator 
intended  to  provide  for  the  event  of  the 
children  marrying  or  attaining  twenty-one. 
He  also  directed  the  interest  of  their  re- 
spective portions  to  be  applied  for  their 
maintenance,  on  the  assumption  that  the 
children  would  be  under  age  or  unmarried 
at  the  death  of  the  tenant  for  life.     Then 


(7)  9Ves.  428. 

^8)  Hope  V.  hard  Clifden,  6  Vet.  499. 
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he  said,  **  And  in  case  any  of  the  chOdren 
of  my  daughter  ahonld  die  hefore  heing 
entitled  in  poswenon  to  hia,  her,  or  their 
iharea'*  under  Ids  will,  such  diare  or  thares 
ahould  go  ovep— that  is,  if  any  of  those 
chOdren  of  whom  he  had  heen  speaking, 
should  die,  &c.  This  part  of  the  will  ob- 
Tiously  referred  to  the  case  of  children  not 
having  had  any  interest  in  the  money  at 
all,  in  ease  of  their  dying  before  diey 
attained  twenty-one  or  married.  He 
thought  that  the  representatives  of  Mrs. 
Cockbum  were  entitled  to  one  moiety  of 
the  fund,  and  that,  in  deciding  thus,  he 
wu  not  going  beyond  the  authorities. 


Paakbr 
Feb 


LBR,  V.C.> 

.  11,  IS.  3 


TRIBE  9.  MXWLAND. 


W*U — Construction — Vesting^-Benefit  of 
Sumvorship. 

A  iewtaior  bequeathed  the  interettofS^OWL 
8t  51.  per  cent,  to  hie  daughter  for  life^  and^ 
after  her  deaths  he  gave  the  said  mm  of 
8,000/.  to  trustees  tn  trust  for  all  the  ehtU 
iren  of  his  daughter f  share  and  share  alike^ 
to  be  paid  to  sons  ai  their  ages  of  twenty  ^one 
and  daughters  at  their  ages  of  twenig'^me  or 
dags  of  marriage^  with  interest  in  the  mean 
time  om>  their  shares  for  their  mainienanee 
and  education,  and  benefit  of  survivorship^ 
in  the  event  of  any  of  the  said  children  dying 
without  issue.  The  testator's  daughter  had 
five  children  living  at  his  death,  one  of  whom 
attained  twenty-one  and  died  in  her  lifetime 
without  issue  : — Held,  that  the  representa^ 
tives  of  the  deceased  ehUd  were  entitled  to 
his  share, 

John  Newland  made  his  will,  dated  the 
30th  of  October  1804,  which  was  in  part 
as  follows : — **  I  give  and  bequeath  unto 
my  daughter  Mary,  the  wife  of  William 
Txibe,  the  interest  of  3,000/.  sterling,  at 
5^  per  cent,  per  annum,  to  be  paid  unto 
her  for  the  term  of  her  natural  Ufe;  and, 
from  and  after  her  decease,  I  give  and 
bequeath  the  said  sum  of  8,000/.  unto  my 
sons,  Geoxge  Newland  and  Richard  New- 
land,  their  executors  and  administrators, 
in  trust  for  the  use  and  benefit  of  all  and 
every  the  ehildren  of  her  my  said  daughter, 
Mary  Tribe,  share  and  ahiue  alike,  to  be 


paid  in  equal  proportions  unto  such  of 
them  as  shall  be  a  son  at  his  or  their  age 
or  ages  of  twenty-one  years,  and  unto  such 
of  them  as  shall  be  a  daughter  or  daughters 
at  her  or  their  age  or  ages  of  twenty-one 
years  or  day  or  respective  days  of  mairiage, 
which  shall  first  happen,  with  interest  in 
the  mean  time  upon  their  respective  shares 
or  proportions  of  the  said  sum  of  3,000/. 
at  5/.  per  cent,  for  their  maintenance  and 
education,  and  benefit  of  survivorship,  in 
the  event  of  any  of  Ae  said  children  dying 
without  issue;  which  said  sum  of  3,000/* 
and  the  interest  thereof  as  hereinbefore 
directed  I  hereby  chazge  my  said  manor 
and  £urm,  lands  and  hereditaments,  herein* 
before  devised  unto  my  eldest  son  John 
Newland,  with  the  payment  thereof  accord* 

ingly." 

John  Newland  died  in  1806.  At  the 
death  of  the  testator  Mrs.  Tribe  had  five 
children.  One  of  these  children,  Frances 
Tribe,  attained  twenty-one,  and  died  in 
1848,  in  the  lifetime  of  Mrs.  Tribe,  without 
ever  having  been  married.  Afkerwards 
Mrs.  Tribe  died. 

The  question  in  this  suit  was,  whether 
one-fifth  of  the  fund  belonged  to  the  re- 
presentatives of  Frances  Tribe  or  to  the 
four  surviving  children. 

Mr.  Bacon  and  Mr*  Orove,  for  the 
plaintiffii,  contended  that  the  share  of  the 
deceased  child  belonged  to  the  four  sur- 
viving children. 

Mr,  Malins  and  Mr,  Freeling,  for  the 
representatives  of  Frances  Tribe,  contended 
that  the  share  had  absolutely  vested  in  her. 

The  following  cases  were  cited— 

BUUngsley  v.  Wills,  3  Atk.  219. 
HaUifax  v.  Wilson,  16  Yes.  168. 
Cripps  V.  WolcoU,  4  Mad.  11. 
SturgessY,  Pearson,  4  Ibid.  411. 
Pope  V.  WhUoombe,  3  Russ.  124 ;  s.  c. 

6  Law  J.  Rep.  Chano.  53. 
Crouier  v.  Fisher,  4  Russ.  398 ;   s.  c. 

6  Law  J.  Rep.  Chanc.  118. 
Wordsworth  v.  Wood,  4  Myl.  &  Cr.  641 ; 

s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  29. 
Bouverie  v.  Bouverie,  2  Phill.  349 ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  411. 
Jones  V.  Jo9tes,  13  Sim.  561 ;   s.c.  13 

Law  J.  Rep.  (n.s.)  Chanc.  16« 
In  re  Yates's  Trust,  ante,  p.  281. 


284 


COURTS  OF  CHANCERY: 


[N£w  Series 


PARKER,y.C. — It  was  contended  in  this 
case  that  nothing  vested  in  the  children  of 
Mary  Tribe  until  after  her  death,  and,  for 
this  construction,  the  case  of  BilUngsley  v. 
Wills  was  relied  on  as  an  authority.  I 
think  that  this  case  has  been  sometimes 
misunderstood.  The  gift  there  was  to  the 
younger  son  and  sons,  in  case  there  were 
any  younger  sons,  and  all  and  every  the 
daughter  and  daughters  of  Capel  Billings- 
ley,  share  and  shar^  alike ;  but,  in  case 
he  should  have  only  daughters,  then  only 
unto  and  amongst  the  younger  daughter 
or  daughters,  and  to  be  paid  to  them  all  at 
their  respective  ages  of  twenty-one  years. 
Upon  a  careful  examination  of  the  provi- 
sions in  that  will  Lord  Hardwicke  con- 
sidered that  younger  sons  and  daughters 
meant  those  only  who  should  be  living  at 
the  death  of  Capel  Billingsley,  and,  conse- 
quently, that  Letitia,  one  of  such  daughters, 
who  died  in  his  lifetime,  took  no  share 
under  the  bequest.  She  was  excluded, 
not  because  she  took  an  interest  which 
did  not  vest,  but  because  she  did  not  come 
within  the  class  which  the  testator  intended 
to  benefit.  The  question  in  that  case  was, 
at  what  time  the  class  was  to  be  ascertained, 
not  whether  individuals  of  the  ascertained 
class  took  vested  interests.  In  the  pre- 
sent case  the  question  is  very  different. 
The  gift  here  is  for  the  use  and  benefit  of 
all  and  every  the  children  of  Mary  Tribe, 
share  and  share  alike ;  and  therefore  the 
question  is  not  as  to  the  class,  but  whether 
a  child  included  in  the  gift  took  a  vested 
interest  in  her  share.  I  think  that  this 
question  does  not  admit  of  a  doubt.  I 
consider  it  very  plain  that  every  child  of 
Mary  Tribe  living  at  the  testator's  death 
or  bom  afterwards  took  a  vested  interest 
in  the  fund. 

The  question  remains  as  to  the  effect 
of  the  words  "with  benefit  of  survivor- 
ship in  the  event  of  any  of  the  said 
children  dying  without  issue."  I  con- 
sider that  these  words  were  meant  to 
divest  the  share  of  any  child  dying  without 
issue  before  the  time  of  payment  mentioned 
previously  in  the  sentence,  which  fixed 
the  period  of  payment.  The  collocation 
of  the  sentence  seems  to  point  to  that  con- 
struction. It  runs  thus  :— "  with  interest 
in  the  mean  time  upon  their  respective 
shares  or  proportions  of  the  said  sum  of 


3,000/.  at  5/.  percent,  for  their  maintenance 
and  education,  and  benefit  of  survivorship 
in  the  event  of  any  of  the  said  children 
d3ring  without  issue.*'  These  words  form 
part  of  the  sentence  providing  when  the 
shares  were  to  be  payable  and  what  was 
to  be  done  in  the  mean  time,  that  is,  until 
the  shares  become  payable  under  the  pre* 
ceding  clause  which  I  have  just  mentioned* 
The  difficulty  is  as  to  the  words  "  dying 
without  issue"  applied  to  daughters.  In 
my  view  they  ought  to  be  read  as  appli- 
cable to  sons,  and  as  surplusage  or  incor- 
rect, with  respect  to  daughters.  They  do 
not  refer  to  survivorship  before  the  death 
of  Mary  Tribe ;  they  are  found  in  the  clause 
which  referred  to  an  event  not  to  take 
place  until  after  her  death,  and  which  pro- 
ceeded throughout  on  the  assumption  that 
her  life  interest  had  previously  ceased. 
The  Court  does  not,  without  a  clear  in- 
dication of  intention,  admit  a  construction 
which  would  make  the  provisions  for 
chOdren  depend  on  the  circumstance  of 
their  surviving  the  parent,  more  especially 
when  the  testator  has  pointed  out  the 
period  of  the  age  of  twenty-one  years  as 
to  sons  and  twenty-one  or  marriage  as  to 
daughters  as  the  time  when  the  shares  were 
to  be  paid. 

For  these  reasons,  I  think  that  the  re- 
presentatives of  Frances  Tribe  axe  entitled 
to  her  share. 


Parker,  V.C. 

1851. 

Dec.  19. 
LoBDs  Justice!. 

1852. 
Feb.  12,  14,  17. 


In   the  maUer  of  thb 

LONDON  AND  BIRMING- 
HAM EXTENSION  AND 
NORTHAMPTON,  DA- 
VENTRY,  LEAMINGTON 
AND  WARWICK  RAIL- 
WAY COMPANY,  ex  parte 

GAY. 


Company  —  Winding-up  Act  ^  ContH- 
hutories  —  Call  —  Postponement  of  Pay^ 
ment, 

A,  signed  a  deed  hy  which  he  and  other 
parties  agreed  to  pay  all  the  expenses  tn- 
eurred  and  to  be  ineurredf  with  die  view  to 
the  formation  of  a  projected  railway  com- 
pany, fuch  expenses  to  be  assessed  rateably 
OH  jhe  sums  subscribed.  Some  expenses 
li^^  incurred^  but  the  undertaking  was  aban^ 
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doned^  and  the  company  wa$  ordered  to  be 
wmnd  up  under  the  Joints Stoek.Compames 
Wtndmg-up  Act,  The  Master  made  a  Hit 
of  eontributoTiest  m  which  aU  the  parties  to 
Ae  subscription  contract  were  inciuded.  It 
appeared  that  a  suit  and  an  action  were 
m  prosecution  by  and  against  the  official 
manager^  and  that  the  official  manager  had 
no  assets  in  hand^  and  that  it  was  necessary 
that  some  funds  should  be  supplied.  The 
Master  made  a  cM  on  aU  the  subscribers  to 
the  subscription  contract.  This  was  resisted 
by  some  of  the  subscribers  on  the  ground  that 
<Ae  managing  committee^  who  were  included 
m  the  list  of  contributorieSf  had  received 
large  sums  which  they  had  not  accounted  for, 
amd  that  these  sums  ought  in  the  first  instance 
to  he  obtained  and  applied.  In  answer  to 
ikiSj  evidence  was  given  that  the  persons 
forming  this  committee  were  not  in  solvent 
eireumstances  : — HM,  that,  under  aU  these 
eircumstanceSf  the  Master  had  authority  to 
make  the  call,  and  that  he  had  properly 
exercised  his  discretion  in  making  it. 

The  above-mentioned  company  was  pro* 
jected  in  1845. 

By  an  indenture,  dated  the  16th  of 
Angost  1845»  and  made  between  certain 
persona  of  the  first  and  second  parts,  and  the 
subscribers  to  the  undertaking  of  the  third 
part,  it  was  provided  that  certain  persons 
should  be  appointed  the  managing  commit- 
tee, and  that  they  should  have  the  power 
of  appointing  bankers,  engmeers,  survey- 
ors, clerks,  and  other  persons,  and  of  paying 
them  such  salaries  as  they  might  deem 
right,  and  of  entering  into  any  contracts 
for  making  the  necessary  surveys  and  all 
other  measures  necessary  to  the  application 
to  parliament  for  carrying  out  the  project. 
The  deed  then  contained  an  agreement,  that 
if  the  intended  application  to  parliament 
should  not  be  successfid,  the  parties  thereto 
should  bear  and  pay  all  the  costs  and  ex- 
penses whicb  sbould  have  been  incurred, 
whether  before  or  after  the  execution  there- 
of with  the  view  to  the  establishment  or 
promotion  of  Ike  said  undertaking,  or  inci- 
dental or  preparatory  to  the  proposed  un- 
dertaking; all  sucb  expenses,  costs,  and 
charges  to  be  assessed  rateably  on  the  sum 
or  sums  respectively  subscribed  by  the 
parties  thereto. 

This  deed  was  executed  by  Mr.  Gay. 


The  project  was  abandoned,  and  the 
company  was  ordered  to  be  wound  up 
under  the  Joint-Stock  Companies  Winding- 
up  Act. 

The  Master  charged  with  the  winding- 
up  of  the  company  made  out  a  list  of 
contributories,  dividing  them  into  two 
classes — the  first  class  comprising  those 
who  bad  executed  the  subscription  con- 
tract, and  the  second,  other  persons  who 
had  not  executed  it. 

On  the  22nd  of  July  the  Master  made 
a  call  of  1/.  ld«.  a  share  on  the  persons 
comprised  in  the  first  class. 

This  call  was  objected  to  on  the  part  of 
some  of  the  persons  on  whom  the  call  was 
made,  on  the  ground  that  the  managing 
committee  (who  were  comprised  in  the  first 
class)  had  received  large  sums  of  money, 
for  which  they  had  never  duly  accounted, 
and  which  they  ought  to  refund,  and  that 
these  sums  were,  in  the  first  place,  appli- 
cable to  the  payment  of  expenses,  and  that, 
until  that  question  was  disposed  of,  no  call 
ought  to  be  made  on  the  other  contribu- 
tories. A  motion,  having  for  its  object 
the  suspending  of  the  call,  was  heard  by 
K.  Bruce,  V.C.,  who  discharged  the  order 
on  the  above  ground  on  the  31st  of  July. 
In  giving  his  judgment  his  Honour  said, 
"  that  he  could  conceive  a  case  in  which 
there  might  be  an  urgent  necessity  for  a 
call,  and  which  might  render  it  not  unfit, 
for  a  time,  to  disregard  the  contention  of 
those  who  opposed  it." 

The  question  came  again  before  the 
Master.  It  appeared  that  a  surveyor  and 
engineer  had  brought  an  action,  which  the 
official  manager  had  been  directed  to 
defend,  and  which  was  still  pending ;  and 
also  that  a  suit  had  been  instituted  by  the 
official  manager  against  a  canal  company, 
to  recover  10,000/.  paid  by  the  company, 
and  which  was  also  still  pending.  It 
appeared  also  that  the  official  manager  had 
no  funds  in  hand,  and  that  there  was  rea- 
son to  believe  that  the  managing  committee, 
who  were  sought  to  be  charged  in  the  first 
instance,  were  unable  to  pay  the  sums 
which,  it  was  alleged,  they  were  liable  to 
pay. 

The  Master  thereupon,  on  tbe  Srd  of 
December,  made  a  call  on  all  persons  form- 
ing the  first  class  of  1/.  \Ss,  a  share. 

This  was  a  motion  to  discharge  the  order 
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made  by  the  Master,  on  the  grounds  before 
stated. 

Mr.  Daniel  and  Mr,  Cole,  for  the  mo- 
tion, cited — 

Hunter's  case,  1  Sim.  N.S.  435 ;  s.  c. 

20  Law  J.  Rep.  (n.s.)  Chanc.  483. 
Ex  parte  Preece,  15  Jur.  528. 
Ex  parte  Gay,  17  Law  Times,  240. 

Mr,  Malins  and  Mr,  Swift,  for  the 
official  manager. 

Mr,  Cooper  and  Mr,  De  Gex,  for  other 
parties,  in  support  of  the  call. 

Parker,  V.C. — I  do  not  think  that  I  can 
interfere  with  what  the  Master  has  done. 
The  first  question  is,  whether  the  Master 
has  power  to  do  what  he  has  done.  The 
facts  are  these:  the  Master  has  divided 
the  contributories  into  two  classes — those 
who  have  executed  the  subscription  con- 
tract, and  those  who  have  not  executed  it, 
and  has  not  made  any  subdivision  of  those 
who  have  executed  the  subscription  con- 
tract. If  any  one  is  liable,  if  there  is  any 
liability  at  all,  it  must  belong  to  that  class 
who  have  executed  the  subscription  con- 
tract. With  regard  to  Hunter* s  case,  before 
Lord  Cranworth,  I  do  not  think  that  that 
will  at  all  interfere  with  the  view  which  the 
Court  takes  now,  because  that  was  the 
case  of  a  person  who  belonged  to  a  class 
of  contributories,  as  to  whom  it  was  doubt- 
ful to  what  extent  they  were  liable,  if  at 
all.  The  company  there  had  not  gone  so 
far  as  this,  and  a  person  had  agreed  to  take 
shares  which  were  allotted  to  him ;  but, 
although  he  was  on  the  list  of  contributo- 
ries, it  had  not  been  ascertained  what 
amount  of  liability  that  class  had  incurred. 
Lord  Cranworth  says,  *'  Surely  it  is  one 
ingredient  in  the  exercise  of  that  discretion 
that  the  Master  should  find  that  Mr. 
Hunter  belongrg  to  a  class,  the  whole  of 
which  is  liable  together  to  a  call  of  some 
given  amount,  be  it  5l,  or  be  it  5,000/. 
Surely  the  Master  has  not  proper  data  on 
which  to  exercise  his  discretion,  until  he 
has  ascertained  those  facts."  It  appears 
to  me  that  the  Master  has  got  proper  data 
here,  because  the  class  which  is  represented 
upon  this  application  is  the  only  class 
that  can  possibly  be  liable,  ^nd  is  ^^ 
nlass  which  has  made  itself  Jiabl^  distiDCtly 


by  executing  a  deed  of  covenant  to  con- 
tribute towards  the  payments  that  have 
been  made.  Now,  what  are  the  costs  that 
have  been  talked  of  here?  They  are  costs 
which  have  been  incurred  for  the  common 
benefit ;  they  are  costs  incurred  in  prose- 
cuting a  suit  and  defending  an  action,  the 
object  of  the  suit  being  to  increase  the 
assets,  and  the  object  of  the  action  being 
to  defend  the  assets,  and,  therefore,  they 
must  have  been  costs  which  have  been 
incurred  for  the  common  benefit  of  all 
parties.  Therefore  it  appears  to  me  that 
thb  is  as  much  a  case  in  which  the  Master 
had  power  to  act  as  the  case  of  Ex  parte 
Preece,  referred  to  before  Vice  Chancellor 
Knight  Bruce,  where  he  thought  the  Mas- 
ter was  right  in  making  a  call  for  costs 
in  circumstances  not  very  dissimilar  from 
the  present.  Then,  if  the  Master  has 
power,  it  is  a  case  within  his  discretion, 
and  the  Court  cannot  interfere  with  the 
discretion  of  the  Master  until  it  is  satisfied 
that  the  Master  has  erred  in  the  exercise 
of  it.  Now,  what  the  Master  has  done  is 
not  final — ^what  he  has  done  is  merely 
provisionally  making  an  order  for  payment. 
The  proportions  in  which  the  amount  paid 
is  to  be  borne,  with  regard  to  those  who 
may  be  primarily  or  secondarily  liable,  is  a 
thing  that  may  be  adjusted  afterwards  in 
the  course  of  winding  up  the  estate.  Vice 
Chancellor  Knight  Bruce,  in  his  judgment 
when  this  case  was  before  him,  -says, 
"  There  may  be  a  case  of  necessity  render- 
ing that  temporary  injustice  unavoidable ; 
the  question  still  remains  whether  this  is 
such  a  case,"  &c.  and  so  on.  What  he 
means  by  temporary  injustice  is,  that  pro- 
visionally, parties  may  be  called  upon  to 
pay  money  which  they  may  eventually  get 
back  from  persons  liable  to  indemnity 
them. 

It  has  been  urged  before  the  Court  that 
the  Master  has  on  this  occasion  acted  not 
in  accordance  with  the  view  taken  by  the 
Court  in  the  order  of  July  last.  As  I 
understand  it,  when  the  Master  made  the 
call  in  July  last  he  made  that  call  to  pay 
not  costs  only,  but  debts  and  costs,  and,  in 
coming  ^o  diat  conclusion,  he  does  not 
appear  to  have  had  regard,  or  not  to  have 
\^^  sufficient  regard,  to  the  circumstance 
fL  ^  tVvere  was  a  question,  which  I  am  fully 


^Vrg^ 


ViU  eventually  be  a  most  important 
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qnestioDy  that  there  is  a  certain  class  of 
these  contributories  who  may  be  liable  to 
bring  forward  a  laxge  sum  in  the  way  of 
accounting  for  money  which  they  have 
already  received.  A  portion  of  the  assets 
of  this  company  may  hereafter  be  recovered, 
which  will  go  in  relief  of  the  general  body 
of  contributories.  It  appears  that  the 
Master  either  had  no  regaid  to  that  circum- 
itance,  or  had  not  sufficient  regard  to  it, 
and  the  Court,  under  these  circumstances, 
considered  it  right  to  discharge  the  former 
order  of  the  Master.  It  is  a  thing  parti- 
cularly in  the  discretion  of  the  Master 
vbat  regard  should  be  had  to  that ;  because 
he  most  not  only  have  regard  to  the  quan- 
tum to  be  recovered  from  these  parties, 
but  as  to  the  time  of  getting  it;  because 
thoe  may  be  a  very  clear  liability  on 
the  part  of  these  persons  which  may  not 
be  capable  of  being  enforced  until  it  is  too 
late  to  get  the  money  to  meet  the  exigency 
for  which  the  money  is  wanted. 

It  is  said  that  the  Master  was  not  justified 
upon  the  evidence  in  going  against  certain 
of  the  members.  Suppose  there  are  four- 
teen, and  seven  can  pay,  and  seven  cannot 
pay,  it  is  said  that  ihe  Master  must  first 
go  against  the  fourteen,  each  for  his  own 
contribution.  After  he  is  satisfied  in  the 
couse  of  this  proceeding  that  seven  can- 
not pay,  he  is  to  go  against  the  seven  that 
can  pay,  and  so  on  toties  quoHes,  But 
it  would  be  a  long  time  before  the  amount 
ooold  be  obtained  for  paying  these  costs 
by  those  means.  And  it  appears  to  me 
that  the  circumstances  now  before  the  Court 
difier  in  many  most  material  points  from 
the  circumstances  which  were  before  the 
Court  in  July  last.  The  Court,  of  course, 
is  bound  by  what  it  did  in  July  last,  and  I 
do  not  consider  I  am  in  any  degree  going 
against  the  view  taken  of  this  case  by  the 
Vice  Chancellor  Knight  Bruce  when  it 
was  before  him.  The  matter  has  g^ne 
back  to  the  Master,  the  Master  has  had 
T^ard,  and  has  applied  his  discretion  to, 
the  circttmstances  which  the  Court  thought 
he  had  erred  in  not  sufficiently  regard^g 
befiire,  and,  having  had  regard  to  these 
circumstances,  he  now  makes  an  order, 
which  is  something  in  the  nature  of  a 
special  report,  by  which  he  does  not  make 
this  call  now  in  respect  of  debts ;  he  puts 
the  debts  on  one  side,  and  makes  it  only 


in  respect  of  costs.  He  says  that  it  is  a 
matter  of  absolute  necessity  that  these 
costs  should  be  provided  for,  and  it  is 
obvious  that  this  must  be  so,  because,  if  the 
company  is  attacked  on  one  hand,  and  is 
to  assert  claims  by  means  of  litigation  on 
the  other,  this  cannot  be  done  unless  the 
official  manager  be  in  possession  of  funds 
to  enable  him  to  do  what  is  necessary.  The 
Master  says,  it  is  absolutely  necessary  that 
there  should  be  funds  put  into  the  hands 
of  the  official  manager  for  that  purpose, 
and  the  Master  comes  to  that  conclusion, 
having  had  before  him,  what  he  had  not 
sufficient  regard  to  before,  the  probabili- 
ties and  possibilities  of  the  claims  against 
the  managing  committee.  It  appears  to 
me,  therefore,  as  far  as  I  understand  the 
case,  that  this  call  must  be  paid,  as  a  pro- 
visional payment  to  be  adjusted  afterwards ; 
and  that,  if  it  turns  out  that  you  can 
eventually  make  the  managing  committee 
liable,  there  will  be  a  portion  of  the  assets 
recovered  which  may  possibly  go  in  relief 
of  the  other  parties,  and  in  relief  of  the 
party  who  makes  this  motion.  Therefore, 
quite  in  accordance  with  the  view  taken 
by  the  Vice  Chancellor  Knight  Bruce,  I 
do  not  think  it  right  to  interfere  with  the 
discretion  which  the  Master  has  exercised 
upon  all  the  new  circumstances  brought 
before  him.  I  do  not  think  that  I  inter- 
fere with  HufUer^s  ease,  or  any  other  case, 
in  coming  to  the  conclusion  that  the  Master 
has  done  what  he  had  a  power  to  do,  and 
that  he  has  exercised  a  sound  discretion. 

From  this  decision  Mr.  Gay  appealed 
to  the  Lords  Justices. 

Upon  the  coming  on  of  the  case— 

Mr.  Bethell,  Mr.  Malins,  and  Mr. 
Swifi,  for  the  official  manager,  moved  that 
an  affidavit  might  be  received  by  the  Court, 
to  the  effect  that  the  managing  committee 
were  not  in  sufficiently  solvent  circum- 
stances for  the  official  manager  to  expect 
to  receive  from  them  the  suifls  of  money 
received  by  them,  and  which  it  was  alleged 
were  improperly  applied  by  them. 

The  Solicitor  General,  Mr,  Daniel,  and 
Mr.  Cole,  for  Mr.  Gay,  objected  that  the 
affidavit  could  not  be  received  as  evidence, 
and  that  pursuant  to  the  99th  section  of 
the  Winding-up  Act,  1848,  no  evidence 
could  be  received  which  had  not  been  al- 
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ready  before  the  Court  below ;  and  further, 
that  the  act  required  the  evidence  to  be 
either  by  depositions,  or  vivd  voce,  unless 
parties  did  not  object  to  affidavits.  Such 
a  class  of  evidence  was,  therefore,  not  re- 
ceivable in  any  branch  of  the  Court,  if  ob- 
jected to,  as  it  was  objected  to  here. 

Lord  Justice  Knight  Bruce  said,  that 
in  a  motion  from  one  branch  of  the  court 
to  another,  leave  was  always  given  to  add 
to  the  evidence,  and  affidavits  might  be  re- 
sorted to,  if  necessary.  The  rule  applicable 
to  ordinary  appeals  was  equally  applicable 
to  appeals  under  the  Windmg-up  Act.  The 
Court  always  has  it  in  its  power  to  receive 
evidence  which,  although  not  tendered  in 
the  Court  below,  would  put  it  more  fully 
in  possession  of  die  merits  of  the  case ;  and 
on  that  ground,  as  well  as  on  the  ground 
of  their  having  expressed  a  desire  to  hear 
such  evidence,  they  thought  the  affidavit 
ought  to  be  received.  The  affidavit  must 
be  received,  but  counsel  would  say  whether 
they  wished  to  file  any  answer  to  it. 

The  Solicitor  General  declined. 

The  Solicitor  General^  Mr.  Daniel,  and 
Mr.  Cole,  for  the  appellants. 

Mr.  Bethell,  Mr.  MaUns,  and  Mr. 
Swift,  for  the  official  manager. 

Lord  Justice  Lord  Cranworth. — ^This 
was  an  order  for  a  call  made  by  the 
Master,  on  the  3rd  of  December  1851,  and 
the  object  of  the  call  is  stated  in  the  order 
to  be  to  provide  a  fund  for  the  payment 
of  the  costs  of  the  winding-up.  There  was 
an  appeal  to  the  Vice  ChanceUor  Parker, 
and  he  confirmed  the  order,  and  the  motion 
before  us  to  get  rid  of  the  call  is  made  by 
one  only  of  the  contributories,  namely, 
Mr.  Gay. 

All  the  contributories  on  the  list  to 
be  affected  by  this  order,  including  Mr. 
Gay,  had  executed  the  deed  which  in  the 
argument- b^ore  us  was  described  as  the 
subscribers'  contract,  and  by  that  deed  it 
was  provided  that  the  parties  were  to 
raise  a  fund  by  contribution  amongst  them- 
selves (I  think)  to  the  extent  of  11.  Is.  6d. 
per  share,  which  was  in  fact  paid.  The 
fund  which  was  thus  provided  was  to  be 
applied  in  discharge  of  the  expenses  which 
were  incurred,  and  to  be  incurred,  in  form- 


ing the  company,  engineers,  solicitors,  and 
other  matters  of  that  sort.  Then  there  was 
this  proviso :  **  and  the  said  several  per- 
sons parties  to  these  presents,  for  themselves 
severally  and  respectively,  and  for  their 
several  and  respective  heirs,  executors,  ad- 
ministrators and  assigns,  do  hereby  under- 
take and  agree  that  in  the  event  of  the 
intended    application    to  parliament  not 
being  successful,  the  said  parties  to  these 
presents  shall  and  will  well  and  truly  bear, 
pay,  allow  and  discharge  all  the  costs  and 
expenses  which  shall  have  been  incurred, 
whether  previously  or  after  the  execution 
of  these  presents,  in  or  about  or  with  a  view 
to  the  establishment  or  promotion  of  the 
said  undertaking,  whether  in  or  about  the 
makiug,  obtaining  or  completing  of  any 
surveys  or  estimates  for  the  said  railway, 
branches,  and  works,  or  any  of  them,  or  on 
account  of  any  solicitor's  charges,  counsel's 
fees,  and  also  the  costs  of  or  incidental  to 
the  preparing,  applying  for,  soliciting,  or 
procuring  any  such  act  as  aforesaid,  tra- 
velling expenses,  and  all  other  costs  and 
charges  of  every  description  incidental  or 
preparatory  to  the  proposed  undertaking: 
all   such  expenses,  costs  and  charges  to 
be  computed   and    assessed  rateably  on 
the  sum  or  sums  respectively  subscribed 
by  each  of  the  said  several  persons  par- 
ties  to  these  presents."     The  company 
never    was     completely    registered,    the 
scheme  having  proved  abortive;  but  the 
parties  who   subscribed   the   deed  made 
deposits  of  il.  7s.  6d.  per  share,  by  means 
whereof  a  sum  of  28,0002.  and  upwards 
came  to  the  hands  of  the  managing  com- 
mittee; and  Mr.  Gay   contends,  that  if 
this  sum  had  been  duly  applied,  it  would 
have  been  more  than  sufficient  to  satisfy 
all  those  who  have  demands  on  the  mana- 
ging committee  in  respect  of  the  expendi- 
ture which  they  were  authorixed  to  make 
in  or  towards  the  formation  of  the  company ; 
and  so  he  contends  that  he  ought  not  to  be 
called  on  for  any  further  payment,  until 
the  28,000/.  has  been  duly  accounted  for. 
His  engagement,  he  says,  did  not  make 
him  responsible  to  any    creditor  of  the 
managing  committee :  all  he  contracted  to 
do  was,  as  he  contends,  rateably  with  the 
other  subscribers  to  put  the  committee  in 
Ainds  to  enable  them  to  fulfil  their  engage- 
ments ;  and  this,  he  says,  was  more  than 
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done,  by  means  of  the  deposits.  Whether 
this  is,  or  is  not,  the  true  effect  of  the  deed, 
it  is  not  necessary  for  us  to  decide ;  for 
the  question  here  is,  not  a  question  with 
creditors,  but  a  question  as  to  how  funds 
tre  t(»  be  procured  for  enabling  the  official 
manager  to  proceed  in  the  discharge  of 
his  duties  in  winding  up  the  affairs  of  this 
unformed  company.  Now,  though  this 
company  never  was  completely  formed, 
yet  in  considering  who  are  the  parties 
who  ought  to  contribute  to  the  costs  of 
winding  up  its  concerns,  it  cannot  escape 
notice  that  the  persons  on  whom  the  call 
was  made,  namely,  those  who  have  exe- 
cuted the  deed,  are  precisely  those  who 
will  be  benefited  by  the  winding  up,  and 
wiQ  be  benefited  in  the  exact  proportion 
in  whicb  they  are  called  on  to  contrihute, 
subject  to  any  equities  hereafter  to  be 
enforced  among  themselves.  So  that  for 
the  purpose  of  this  winding  up,  these  con- 
tributories  may  be  regarded  as  if  they 
constituted  a  regularly  formed  company : 
and  in  such  a  case,  the  only  reasonable 
course  to  be  pursued  is,  that  every  partner 
or  contributory  should  contribute  rateably, 
according  to  the  extent  of  his  interest,  to 
the  cost  of  realizing  outstanding  assets, 
whether  by  suit  or  otherwise,  and  to  the 
other  costs  of  winding  up  the  affairs : 
whether  aU  or  any  part  of  these  costs  may 
eventually  be  thrown  on  any  particular 
dass  or  number  of  the  contributories  in 
exoneration  of  the  rest  is  a  question  not  at 
present  ripe  for  decision.  It  is  sufficient 
for  us  to  say,  that  the  Master  being  satis- 
fied (and,  as  it  would  seem,  very  reasonably 
satisfied)  that  this  sum  must  by  some 
means  be  raised,  in  order  to  enable  the 
official  manager  to  do  his  duty,  we  think 
he  had  full  power  to  make  the  call  on  the 
principle  on  which  he  has  made  it,  namely, 
rateably  on  all  those  who  have  executed 
the  deed.  Though,  however,  he  had  this 
power,  yet  we  agree  to  the  argument 
addressed  to  us  on  behalf  of  Mr.  Ghiy  that, 
in  the  exercise  of  his  discretion  under  the 
lOSrd  section  of  the  Winding-up  Act, 
the  Master  ought  not  to  make  any  call  for 
costs  on  the  g^eneral  body  of  the  contribu- 
tories, if  it  appears  by  the  proceedings 
before  him,  that  any  of  the  contributories 
are  indebted  to  the  concern  in  sums  which, 
Niv  Serivs,  XXL— Chaho. 


if  paid,  would  render  the  call  unnecessary, 
and  the  parties  so  indebted  are  in  circum- 
stances making  it  reasonably  probable  that 
such  sums  could  be  recovered.  Now  there 
is,  undoubtedly,  a  very  strong  primd  facie 
case  for  supposing  that  the  managing  com- 
mittee, all  of  whom  are  contributories, 
are  responsible  for  sums,  far  exceeding  the 
amount  now  to  be  raised,  for  costs;  but 
it  was  stated  on  behalf  of  the  official  ma- 
nager, that  any  attempt  to  realize  these 
sums  would  be  useless  by  reason  of  the 
insolvency  of  the  parties  liable  to  pay 
them  :  on  this  point  we  gave  leave  to  the 
official  manager  to  file  a  further  affidavit. 
This  was  accordingly  done,  and  Mr.  Gray's 
counsel  not  desiring  time  to  answer  it,  we 
have  considered  its  effect,  and  have  come 
to  the  conclusion  that  it  would  be  very 
unsafe  to  rely  on  any  funds  to  be  derived 
from  the  managing  committee  as  a  substi- 
tute for  this  call.  The  circumstances  of 
the  parties  to  be  charged  seemed  to  be  so 
nearly  desperate,  that  we  think  it  was 
a  reasonable  and  proper  course  for  the 
Master  to  make  the  call  in  question,  and 
Mr.  Gay's  motion  must,  therefore,  be  re- 
fused. 

It  is  proper  to  add,  that  our  decision 
does  not  conflict  with  Hunter's  case.  Here 
all  the  parties  made  liable  to  the  call  are 
interested  in  the  affairs  which  are  to  be 
wound  up,  and  in  respect  of  which  the 
costs  are  incurred,  in  exact  proportion  to 
the  amount  of  the  call ;  whereas  in  Hunter's 
ease  it  was  impossible  to  say  whether  he 
had  any  interest  in  the  matters  in  respect 
of  which  the  call  for  costs  was  made,  or 
what  was  the  relative  liability  of  himself 
and  the  other  contributories. 

Neither  does  our  present  decision  conflict 
with  that  of  my  learned  Brother  in  July 
last,  Ex  parte  Gay,  when  he,  as  Vice 
Chancellor,  discharged  an  order  for  a  call 
made  by  the  Master  for  the  purpose  inter 
alia  of  raising  money  for  the  payment  of 
creditors.  The  liability  of  the  contribu- 
tories toward  creditors  depends  on  princi- 
ples very  different  from  those  which  apply 
to  the  present  case,  where  the  sole  object 
of  the  call  is  to  obtain  the  funds  necessary 
for  winding  up  the  concern.  As  we  have 
proceeded  in  part  on  evidence  not  before 
the   Master  or  the  Vice  Chancellor,  we 
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shall  not  make  Mr.  Gay  pay  costs;  this 
motion  will  simply  be  refused,  and  the 
official  manager  will  have  his  costs  out  of 
the  estate. 

Mr.  Bethell, — ^There  was  leave  to  file  the 
affidavit.     There  was  no  regular  motion. 

Lord  Justice  Lord  Cranworth. — As 
some  very  little  costs  may  have  been  in- 
curred, he  may  have  40«.  out  of  the  estate. 
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EDMONDS  V.  OOATER. 


Promissory  Note — Statute  of  Limitations, 
9  Geo.  4.  c.  14.  *.  1,^-Debt — Subsequent 
Acknowledgment, 

Upon  an  application  for  payment  of  450/. 
due  upon  two  bills  of  exchange  dated 
the  25th  of  March  1836,  upon  which  interest 
had  been  paid  up  to  the  25th  of  March,  1841, 
a  letter  was  written  by  the  creditor  on  the 
ISth  of  January  1846,  stating,  **  I  hope  to 
be  in  H.  very  soon,  when  I  trust  everything 
will  be  arranged  with  Mrs,  W,  agreeable  to 
her  wishes  :** — Held,  a  promise  to  pay,  which 
would  take  the  debt  out  of  the  Statute  of 
Limitations,  and  exceptions  to  the  Master*s 
report  allowing  the  debt  were  overruled. 

This  was  a  creditors'  suit,  instituted  by 
William  Edmonds  against  Henry  Goater, 
since  deceased,  the  executor  of  Charles 
Lipscomb,  deceased,  to  administer  his 
estate. 

A  decree  was  made  in  the  cause,  dated 
the  Ist  of  April  1847)  by  which  the  Master 
was  directed  to  take  an  account  of  what^ 
was  due  to  the  plaintiff  and  the  other 
creditors  of  Charles  Lipscomb,  and  he  was 
to  compute  interest  on  the  several  debts  at 
the  rate  the  same  respectively  carried. 

Under  the  advertisements  issued  by  the 
Master  for  creditors  to  come  in  and  prove 
their  debts,  Grace  Wells,  of  Braindean,  in 
the  county  of  Southampton,  spinster,  came 
in  and  claimed  to  prove  a  debt  upon  the 
two  following  promissory  notes : — 

"  London,  March  25, 1836. 

"£150.  —  Three  years  after  date  I 
promise  to  pay  to  Mrs.  Grace  Wells  or 
bearer  one  hundred  and  fifty  pounds,  with 


interest  at  5/.  per  cent.,  for  value  received 
by  me,  Charles  Lipscomb." 

«  London,  March  25, 1836. 

**  £300.  —  Four  years  after  date  I 
promise  to  pay  to  Mrs.  Grace  Wells  or 
bearer  three  hundred  pounds,  with  interest 
at  51,  per  cent.,  for  value  received  by  me, 

"  Charles  Lipscomb." 

Interest  was  duly  paid  upon  these  notes 
up  to  the  25th  of  March  1841,  in  respect 
of  which  a  balance  of  21,  lOs,  was  then  left 
due ;  and  it  did  not  appear  that  any  sub- 
sequent  payment  of  interest  was  made. 

In  January  1846  John  Dunn,  by  the 
direction  of  Grace  Wells,  wrote  to  Charles 
Lipscomb,  requiring  payment  or  further 
security  for  the  principal  sum  of  450/.  and 
interest,  due  to  Grace  WeQs  upon  the  two 
several  promissory  notes;  in  answer  to 
which  he  received  the  following  letter : — 

'<Shenley,  January  18, 1846. 

''  Dear  Sir, — ^I  hope  to  be  in  Hampshire 
very  soon,  when  I  trust  everything  will 
be  arranged  with  Mrs.  Wells  agreeable  to 
her  wishes.  I  shall  most  likely  want  to 
consult  you  respecting  my  little  property 
there,  as  I  have  an  idea  of  parting  with  it, 
as  I  understand  it  has  been  very  much 
neglected ;  being  such  a  distance  from  me 
it  is  impossible  to  attend  to  it  as  I  could 
wish.  If  anything  happens  to  me,  you 
may  tell  Mrs.  Wells  she  is  in  good  hands 
and  will  be  protected. — I  am,  &c. 

"  Charles  Lipscomb." 

Upon  these  facts,  the  Master,  by  his 
report,  dated  the  6th  of  June  1851,  certi- 
fied tliat  Grace  WeUs  was  a  creditor  for 
the  sum  of  450/.  That  there  was  a  balance 
of  21,  lOs,  for  interest  due  the  25th  of 
March  1841,  from  which  time  he  had 
computed  interest,  which,  to  the  6  th  of  June 
1851,  amoimted  to  the  sum  of  229/.  10«., 
which,  with  1/.  \5s,,  the  costs  of  establish- 
ing the  debt,  amounted  to  the  sum  of 
683/.  \5s. 

To  this  report  exceptions  were  taken 
by  Elizabeth  Goater,  the  administratrix  of 
Henry  Goater,  deceased. 

Mr,  Glasse  and  Mr,  Welford,  in  support 
of  the  exceptions. — This  was  a  claim  which 
originated  in  the  Master's  office,  where  the 
practice  is  that  the  party  claiming  shall 
support  that  claim  by  his  affidavit ;  but  if 
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the  debt  is  contested  no  attention  is  to  be 
given  to  the  affidayit— /*2aioii^  v.  Winter 
(1).  If,  therefore,  the  debt  was  barred 
by  the  Statute  of  Limitations,  the  creditor 
to  take  it  out  of  the  statute  must,  under 
the  9  Geo.  4.  c.  14,  shew  an  unquali- 
fied acknowledgment  of  the  debt  or  a  sub- 
sequent promise  to  pay.  Now,  the  affi- 
dsYit  of  Mr.  Dunn  was  wholly  ineffectual 
for  that  purpose,  and  the  letter  of  the 
testator  contained  neither  an  acknowledg- 
ment nor  promise  to  pay.  This  principle 
vas  clearly  established  in  the  case  of 
TanMer  ▼.  Smart  (2).  A  strict  construc- 
tion has  been  put  upon  promises  of  this 
kind,  for  where  a  letter  was  written  saying, 
"I  have  been  in  daOy  expectation  of  being 
enabled  to  give  a  satisfoctory  reply  re- 
specting the  demand.  I  propose  being  in 
Oxford  to-morrow,  when  I  will  call  upon 
you  on  the  matter,"  it  was  held  not  to  be 
an  acknowledgment  implying  a  promise 
to  pay,  but  one  reserving  it  for  future 
consideration — MorreU  v.  Frith  (3).  So 
again,  *'  I  will  not  fiul  to  meet  Mr.  Hart 
on  fidr  terms,  and  have  now  a  hope  that 
before  perhaps  a  week  from  this  date  I 
shall  have  it  in  my  power  to  pay  him,  at 
all  events,  a  portion  of  the  debt,  when  we 
*  shall  settle  about  the  liquidation  of  the 
balance" — Jtart  v.  Prendergast  (4);  this 
was  held  to  be  a  mere  expression  of  hope, 
and  not  any  express  promise  or  acknow- 
ledgment implying  a  promise  to  pay— 
Sfong  V.  Wrighi  (5),  Cripps  v.  DavtB  (6), 
R(mtiedge  v.  Ramsay  (7).  A  letter,  also, 
saying,  "  I  never  shall  be  able  to  pay  you 
in  cash,  but  you  may  have  any  of  the  goods 
we  have  at  the  Pantechnicon  by  pa3ring 
the  expenses  incurred  thereon,  without 
which  they  cannot  be  taken  out,  as  before 
agreed  when  Mr.  F.  was  in  town,"  was 
held  not  to  be  sufficient  to  take  the  case 


(1)  19Ves.l96. 

(2)  0  B.  &  C.  603 ;    i.  c.  5  Law  J.  Rep.  K.B. 
218. 

(8)  3  Mee.&  W.  402;  ^.e.  7  Law  J.  Rep.  (x.a.) 
Exeh.  172. 

(4)  14Mee.&W.741;  fcc.  ISLawJ.  Rep.  (n.s  ) 
Ezch.  223. 

(5)  9  Mee.  &  W.  629 ;  t.  c.  12  Law  J.  Rep.  (n.b.) 
EzcK  144. 

(6)  12Mee.&W.l£9;  ■.€.  13LawJ.Rep.(K.t.) 
ExcK  217. 

(7)  8  Ad.  &  E.  221 ;   8.  c.  7  Law  J.  Rep.  (n.8.) 
a.B.  156. 


out  of  the  Statute  of  Limitations— Cafrle;y 
v.  Fumell  (8).  In  another  case  a  party 
wrote,  "  I  am  ready  to  put  it  out  of  my 
power  to  take  advantage  of  the  Statute  of 
Limitations,  and  will  immediately  give  my 
note  for  what  is  due.  To  pay  you  now  or 
within  the  year,  I  am  unable."  In  the 
same  letter  he  required  that  the  amount 
due  should  be  ascertained  before  giving 
his  note.  In  this  case  the  promise  was 
held  unconditional,  not  to  depend  on  the 
ascertaining  the  sum  due  —  Gardner  v. 
M*Mahon  (9).  In  the  present  state  of 
the  authorities  it  could  not  be  said  that 
any  acknowledgment  or  promise  had  been 
made  to  pay  the  bills  so  as  to  take  them 
out  of  the  Statute  of  Limitations. 

Mr.  E.  F.  Smith,  for  Grace  Wells,  in 
support  of  the  Master's  report,  was  not 
heard. 

The  Master  op  the  Rolls.— In  this 
case  the  creditor  caused  a  letter  to  be 
written  to  the  debtor  requiring  payment 
of  the  debt  or  further  security,  and  received 
an  answer  from  the  debtor,  saying,  in  effect, 
"  I  shall  soon  be  in  Hampshire,  when  I 
trust  everything  will  be  arranged  agreeable 
to  the  wishes"  of  his  creditor.  This  was 
not  like  a  contingent  promise ;  the  wish 
of  the  creditor  was  for  payment;  the  answer, 
therefore,  was  consequent  upon  the  appli- 
cation, and  could  only  amount  to  a  pro- 
mise to  do  that  which  the  creditor  required, 
which  was  to  pay,  and  that  in  the  mean  time 
the  letter  should  operate  as  a  further  secu- 
rity. The  exceptions,  therefore,  must  be 
overruled. 


M 

March 


.R.       > 

i  6,  16.3 


COURTOy  V,  VINCENT. 


Accountant  General — Fund  in  Court — 
Annuity —  Cheque — Seizure — Jurisdiction 
—14-2  Vict.  c.  110.  s.  14.— 8  4-  4  Vict, 
c.  82. 

W.  C,  being  in  receipt  of  an  annuity 
payable  out  of  stock  standing  in  the  name  of 
the  Accountant  General,  became  indebted  to 
F.  C,  who  brought  an  action  against  Aim 
and  obtained  a  judgment,  upon  which  a  fieri 

(8)  20  Law  J.  Rep.  (n.8.)  C.P.  197. 

(9)  3  aB.  Rep.  661 ;  ».  c.  1 1  Law  J.  Rep.  (na) 
aB.  297. 
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facias  was  issued,  but  nothing  was  found 
upon  which  to  execute  it.  Upon  half  a 
yearns  annuity  falling  due,  F.  C.  ob^ 
tained  an  order  stopping  the  Accountant 
General  from  parting  with  the  cheque;  but 
upon  a  petition,  the  Court  declined  to  make 
an  order  authorizing  the  sheriff  to  seize  the 
cheque  or  to  direct  U  to  be  dealt  with  as  if  it 
was  standing  in  the  name  of  a  trustee,  and  the 
petition  was  dismissed. 

This  was  the  petition  of  Frederick  Cour- 
toy,  one  of  the  seven  children  of  William 
Courtoy,  praying  that  the  Accountant 
General  might  he  ordered  not  to  pay  to 
William  Courtoy,  or  his  solicitor,  a  cheque 
for  58/.  5s,,  hut  that  he  might  deliver  it  to 
the  sheriff  of  Middlesex,  or  allow  him  to  seize 
the  same  under  a  writ  of  fieri  facias,  in 
part  satisfaction  of  a  judgment  at  law ;  or 
that  the  cheque  might  he  cancelled,  and 
the  money,  together  with  all  other  sums 
which  should  accrue  due  upon  an  annuity 
of  120/.  payable  to  William  Courtoy  during 
his  life,  might  be  paid  to  the  petitioner 
until  the  judgment  obtained  by  him  should 
be  satisfied. 

John  Courtoy,  by  his  will,  dated  the 
28th  of  May  1814,  after  directing  pay* 
ment  of  his  debts,  gave  all  the  remainder 
of  his  property  to  George  Narbonne,  Vin- 
cent Robert  Lovelace,  Rowland  Edward 
Williams,  and  Charles  Drummond,  their 
executors  and  administrators,  upon  trust 
to  receive  the  interest  and  dividends,  and 
therewith  and  with  his  property  so  given  to 
them  in  the  first  place  4o  pay  to  his  son 
George  Courtoy  an  annuity  of  200/.  a 
year  by  even  half-yearly  payments  to 
be  continued  during  his  life;  and  he 
directed  that  in  case  his  son  George 
should  sell  or  dispose  of  such  annuity,  then 
that  the  same  should  cease  and  become 
null  and  void ;  and  on  the  decease  of  his 
son  the  testator  directed  that  his  executors 
and  trustees  should,  out  of  the  monies  so 
given  to  them,  cause  the  sum  of  4,000/., 
being  as  near  as  might  be  the  principal 
requisite  for  the  payment  of  such  annuity, 
to  be  divided  in  equal  shares  amongst  all 
and  every  the  children  of  his  son  George, 
should  there  be  any  living  at  Ki»  decease, 
but  if  any  or  either  of  them  sV^ould  die 
under  the  age  of  twenty-one  y^i^>«wit^°^^ 
having  been  married,  then      tiVvr^ate   ^^ 


him  or  her  so  dying  should  be  equally 
divided  among  the  survivors,  but  in  case 
there  should  be  no  child  of  his  son  that 
should  attain  the  age  of  twenty-one  years 
or  be  married,  then  the  testator  directed 
that  the  4,000/.  should  be  paid  to  the 
children  of  his  sou  William  Courtoy  upon 
and  subject  to  the  like  contingencies, 
conditions  and  limitations  as  were  before 
directed  and  described  in  respect  of  the 
children  of  his  son  George. 

The  testator  also  directed  his  executors 
and  trustees  to  pay  unto  his  son  William 
Courtoy  one  annuity  or  clear  yearly  sum 
of  100/.  (which  upon  the  decease  of  M.  A. 
WooUey   he  directed  to  l)e  increased  to 
1 20/.)  during  his  life,  by  two  even  and  equal 
half-yearly  payments,  to  begin  on  the  first 
day  of  the  month  next  after  his  decease ; 
and  upon  the  decease  of  his  son  (William )» 
to  cause  the  sum  of  2,000/.  to  be  divided  in 
equal  proportions  among  his  children  as 
they  should,  arrive  at  the  age  of  twenty-one 
years  or  be  married,  which  should  first 
happen,  with  benefit  of  survivorship  among 
them.    And  the  testator  added,  "  In  order 
the  more  effectually  to  prevent  his  (Wil- 
liam's) defeating  my  intention  in  his  favour, 
and  to  prevent  his  disposing  of  such  an- 
nuity, or  making  it  subject  to  his  debts,  I 
direct  that  the  same  shall  become  void  and 
forfeited  in  case  he  shall  sell  or  dispose  of 
the  same.     And  as  my  son  William  maj 
depart  this  life  leaving  children  or  a  child 
not  of  age  to  claim  a  part  or  the  whole  of 
such  sum,  then  my  will  is  that  such  annuity 
or  yearly  sum  of  100/.  shall  be  paid  to  his 
wife  for  the  maintenance  and  support  of 
such  child  or  children  until  he,  she  or  they 
should  become  of  age  to  claim  their  pro«> 
portions  of  such  legacy ;  but  in  case  there 
shall  be  no  wife  of  my  son  William  living 
at  his  decease,  then  it  is  my  will  that  my 
executors   and  trustees  shall  apply  sudk 
annual  sum  of  100/.  in  such  way  as  they 
in  their  judgment  shall  think  most  for  the 
benefit  of  such  child  or  children  until  he, 
she  or  they  shall  attain  the  age  of  twenty- 
one  years  or  become  married,  which  shall 
first  happen,  and  entitled  to  the  whole  or 
a  proportion  of  the  sum  or  sums." 

r^e  will  was  proved  by  all  the  executors 

^t\  0^  *^^  ^^  January  1819. 

.  gMTQ  of  21,000/.  consols  was  set  apart 
;    ^e  ^^™c  of  ^be  Accountant  Generid  to 
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an  account  entitled  "The  Annuitants 
Account,"  to  answer,  among  others,  these 
aonuities,  with  liberty  for  any  person  inter- 
ested to  apply  upon  the  decease  of  any  or 
either  of  the  annuitants. 

In  August  1848  George  Conrtoy  died, 
without  ever  having  had  any  child  or 
children.  The  petitioner  was  one  of  the 
seven  children  of  William  Courtoy  then 
liTing,  all  of  whom  had  attained  the  age  of 
twenty-one  years. 

On  the  7th  of  May  1849,  so  much  of 
the  stock  then  standing  to  **  The  An- 
nuitants Account"  as  would  be  sufficient 
to  raise  4,000^.  was  directed  to  be  sold, 
and  the  proceeds,  with  so  much  of  the  cash 
as  would  be  equal  to  the  dividends,  was 
directed  to  be  carried  to  "  The  Account  of 
the  children  of  William  Courtoy,  and  the 
persons  claiming  under  them,"  and  it  was 
ordered,  amongst  other  things,  that  one 
equal  seventh  part  thereof  should  be  paid 
to  the  petitioner,  Frederick  Courtoy. 

Under  this  order  the  sum  of  589  J.  6s,  6d, 
WS8  received  by  William  Courtoy,  by  virtue 
of  a  power  of  attorney  executed  by  Fred- 
erick Courtoy,  who  was  at  that  time  with 
his  regiment  in  India, 

TnUiam  Courtoy  paid  no  more  than  702. 
of  this  sum  to  Frederick  Courtoy,  who 
brought  an  action  against  William  Courtoy 
in  the  Court  of  Common  Pleas  for  the 
balance,  and  on  the  22nd  of  December 
1851  obtained  final  judgment  for  519/.  6s. 
6d.,  together  with  9L  5s.  5d,  for  costs. 

A  writ  of  fi,  fa.  was  then  issued,  and 

the  sheriff  of  Middlesex  was  directed  to 

levy  the  debt  and  costs,  but  he  had  not 

been  able  to  discover  that  William  Courtoy 

^ad  any  property.     Upon  the  half-year's 

umuity  falling  due  in  January  last,  the 

petitioner  obtained  an  order  restraining  the 

Accountant   General   from    parting    with 

the  cheque,  and  presented  this  petition. 

Mr,  Baggallayy  in  support  of  the  pe- 
^tion,  contended  that  by  the  1  &  2 
Vict.  c.  110.  8.  12.  the  sheriff  was 
empowered  to  seize  money,  bank  notes, 
cheques,  bills  of  exchange,  &c.,  and  by 
the  3  &  4  Vict.  c.  82.  s.  1.  the  superior 
Courts  of  Westminster  were  authorized 
^  make  orders  as  to  any  stocks,  funds, 
annuities,  or  shares  in  the  name  of  the 
Accountant  General  of  the  Court  of  Chan- 


eery,  the  same  as  if  it  had  been  stand- 
ing in  the  name  of  a  trustee  of  the  judg- 
ment debtor.  The  act,  therefore,  gave  the 
petitioner  a  security  upon  the  fund,  which 
this  Court  would  enforce  by  making  such 
an  order  as  would  enable  the  sheriff  to 
make  the  cheque  available  for  payment  of 
the  debt.  This  had  been  held  in  Watts  v. 
Jefferyes  {\),  and  the  Court  had  decided 
that  a  party  was  entitled  to  a  stop  order 
to  restrain  a  debtor  from  receiving  divi* 
dends  of  stock,  so  as  to  prevent  him  from 
defeating  or  diminishing  the  security  given 
by  the  act. 

Mr,  FookSf  contr^,  insisted  that  the  she* 
riff  might  apply  to  the  Accountant  General 
for  the  cheque,  who,  however,  had  no  power 
to  part  with  it.  The  petitioner's  father  also 
was  paralytic,  and  was  quite  incapable  of 
giving  any  instructions  to  his  solicitor  re- 
specting it.  The  cheque  was  drawn  in  favour 
of  William  Courtoy.  Could  the  Court, 
therefore,  proceed  further  with  this  appli- 
cation ?  It  would  be  recollected  that  this 
was  an  annuity  given  to  William  Cour- 
toy for  life,  with  a  provision  declaring  it 
void  if  he  assigned  or  sold.  If,  therefore, 
the  Court  made  any  order,  the  annuity 
became  void,  as  the  gift  was  made  upon  a 
conditional  limitation,  which  differed  alto- 
gether in  effect  from  a  clause  of  forfeiture. 
It  was,  therefore,  submitted  that  the  Court 
would  do  no  more  than  the  annuitant  was 
permitted  to  do  by  the  will.  In  Miles  v. 
Presland  (2)  it  was  held,  that  the  Court 
had  no  jurisdiction  under  the  1  &  2  Vict, 
c.  110.  s.  14,  to  order  monies  invested  in 
the  name  of  the  Accountant  General  to 
stand  charged  with  a  debt  upon  a  judgment 
recovered  at  law  against  the  party  entitled 
to  the  funds ;  and  this  Court  had  no  juris- 
diction to  make  any  order  which  would 
divert  the  fund  from  the  purpose  to  which 
it  was  applied  by  the  testator — Hulkes  v. 
Day  (8). 

Mr,  BaggaUayy  in  reply. 

The  Mastbr  of  the  Rolls. — I  have 
considered  this  case,  and  doubt  whether  I 
have  power  to  make  any  order.     I  cannot 

(1)3  Mac  &  Oor.  373 ;  s.  c.  20  Law  J,  Rep.  (n.s.) 
Chanc.  659. 

(2)  2  Beav.  300 ;  s.  c.  4  Myl.  &  Cr.  431. 

(3)  10  Sim.  41  ;   8.  c.  10  Law  J.  R«p.  (n.s.) 
Chanc.  21. 
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authorize  the  sheriff  to  seize  the  cheque, 
neither  do  I  think  I  can  direct  it  to  he 
dealt  with  as  if  it  was  standing  in  the  name 
of  a  trustee.  I  consider,  therefore,  that  I 
must  dismiss  the  petition,  that  an  oppor- 
tunity may  he  given  for  an  appeal. 

Mr,  Baggallay  asked  that  the  order  re- 
straining the  Accountant  General  from 
parting  with  the  cheque  might  he  con- 
tinued. 

The  Master  of  the  Rolls. — I  think  I 
may  continue  this  order — Robinson  y. 
Wood  (4). 


Turner,  V.C.  ' 
1851. 

1^    21    22       *  ^  HARRISON  V.  RANDALL. 

185*2. 
Jan.  19. 

Trustee — Breach  of  Trust — Liability  of 
Trustee — Pleading. 

When  a  trustee^  having  good  reason  to 
doubt  the  validity  of  an  appointment  of  the 
trust  fundSf  thinks  proper  to  act  upon  if, 
he  will  be  affected  by  all  the  consequences 
which  follow  upon  the  act. 

The  Court  will  not  undo  part  only  of 
one  entire  transaction.  Therefore^  where 
cestuis  que  trust  sought  to  impeach  an  ap' 
^pointment  under  one  deed^  without  seeking  to 
impeach  a  subsequent  appointment  which  was 
directly  connected  mth  the  former,  and  by 
which  they  were  benefited,  the  Court  diS" 
missed  the  bill  with  costs,  but  without  pre* 
judice  to  a  new  bill  being  filed. 

The  hill  in  this  case  was  filed  for  the 
purpose  of  setting  aside  an  appointment, 
made  hy  a  deed  poll-of  the  3rd  of  October 
1832,  of  the  bonuses  up  to  the  year  1830 
on  two  policies  of  insurance  effected  in  the 
Equitable  Life  Insurance  Office,  on  the  life 
of  Colonel  Gwynne,  and  of  having  it  de- 
clared that  a  surrender  of  the  bonuses  made 
to  the  office  by  the  late  Jonathan  Brundrett 
was  a  breach  of  trust,  and  for  the  purpose 

(4)  5  Beav.  388;  >.c.   12  Law   J.  Rep.  (m.8.) 
Chanc.  93. 


of  charging  his  (J.  Brundrett's)  estate  with 
the  amount  of  the  bonuses. 

Colonel  Gwynne  appeared,  by  the  plead- 
ings to  have  been  tenant  for  life  of  a 
considerable  estate  in  Wales,  with  re- 
mainder to  his  eldest  son  in  tail.  He 
had  a  son  and  eight  daughters  by  his  first 
wife,  Mary  Ann  Gwynne,  and  the  policies 
of  insurance  in  the  Equitable  Insurance 
Office  and  other  policies  of  insurance 
which  he  effected  on  his  life  in  the  Peli- 
can and  Albion  Insurance  Offices  were  the 
provisions  which  he  made  for  his  daugh- 
ters. By  an  indenture,  dated  the  12th  of 
May  1803,  he  assigned  a  policy  of  insur- 
ance for  4fi00L  which  he  had  effected  on 
his  life  in  the  Pelican  Life  Insurance 
Office,  to  Thomas  Lowten,  upon  trust  to 
receive  the  amount  which  should  be  pay- 
able upon  it  on  his  death,  and  to  pay  the 
same  as  his  wife  Mary  Ann  Gwynne  should 
by  deed  or  will  appoint,  and  in  defiiult  of 
appointment,  to  her  if  she  should  survive 
him,  but  if  she  should  die  in  his  lifetime  to 
his  children  who  should  be  living  at  her 
death,  and  to  the  issue  of  any  of  them  who 
should  be  then  dead,  excepting  an  eldest 
or  only  son ;  the  shares  of  the  sons  to  be 
vested  at  twenty-one,  and  of  the  daughters 
at  twenty-one  or  marriage,  with  the  usual 
provisions  for  survivorship;  and  by  this 
deed  he  demised  some  parts  of  the  estate 
of  which  he  was  tenant  for  life  to  T« 
Lowten  for  a  term  of  ninety-nine  years, 
if  he  should  so  long  live,  upon  trust, 
for  securing  the  payment  of  the  premiums 
upon  this  policy.  By  another  indenture, 
dated  the  13th  of  December  1811,  Colonel 
Gwynne  assigned  another  policy  of  in- 
surance for  1,000/.  which  he  had  also 
effected  on  his  life  in  the  Pelican  In- 
surance Office  to  T.  Lowten  upon  trusts 
which,  so  £Eur  as  the  children  were  con- 
cerned, were  similar  to  those  declared  by 
the  former  deed ;  and  by  this  deed  he  also 
demised  to  T.  Lowten  other  parts  of  the 
estates  of  which  he  (Colonel  Gwynne)  was 
tenant  for  life,  upon  trust,  for  securing  the 
payment  of  the  premiums  upon  this  policy. 
Mary  Ann  Gwynne,  the  first  wife,  died  in 
the  year  1818,  having  by  her  will,  dated 
in  1810,  appointed  the  4,000/.  assured  by 
the  ^^^  po^^cy*  as  to  100/.  to  the  son,  and 
Q^  ^Q  t]he  lemaining  3,900/.  to  the  younger 
^V\d^^'  the   eight  daughters,   equally; 
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but  she  made  no  appointment  of  the  1,000{. 
assnred  by  the  second  policy,  and  upon 
her  death,  therefore,  the  eight  daughters 
became  entitled  to  the  l,000l.  Pelican 
policy  as  in  default  of  appointment,  and, 
subject  only  to  any  claim  of  the  son  for 
the  100^.,  to  the  4,000^.  Pelican  policy 
under  the  appointment  of  Mrs.  Gwynne. 

In  the  month  of  August  1821,  Sackville 
Frederick    Gwynne,    the    eldest    son   of 
Colonel  Gwynne,  had  attained  the  age  of 
twenty-one  years ;  and  at  this  time  Colonel 
Gwynne  had,  in  addition  to  the  Pelican  poli- 
cies above  mentioned,  effected  four  other 
policies  of  insurance  on  his  life,  two  in  the 
Equitable  Life  Insurance  Office,  one  for 
the  sum  of  4,000^.  and  the  other  for  the 
snm  of  1,000/,,  and  two  in  the  Albion 
Life   Insurance   OfRce    for   the  sums  of 
4,000/.   and    1,000/.;   and  he  had  mort- 
gaged the    1,000/.  Equitable   policy  for 
securing  the  payment  of  certain  bills  of 
exchange,    and   he    had   also   mortgaged 
the  1,000/.  Albion  policy.     Upon  S.  F. 
Gwynne,  the   son,  attaining  twenty-one, 
arrangements  were  come  to  between  him 
and  his  father  for  suffering  recoveries  and 
re-settling  the  estates,  and  for  making  pro- 
vision for  the   father's   eight   daughters, 
and  a  deed  was  executed  for  carrying  into 
effect  these  arrangements.     This  deed  bore 
date  the  28th  of  August  1821,  and  was 
expressed  to  be  made  between   Colonel 
Gwynne  of  the  first  part,  S.  F.  Gwynne  of 
the  second  part,  John  Michael  Goodeve  of 
the  third  part,  and  J.  Brundrett  of  the 
fourth  part.    By  this  deed,  after  reciting  the 
will  by  which  the  entail  was  created,  and 
that  Uie  father  was  seised  in  fee  of  other 
estates,  and  that  it  had  been  agreed  that 
a  recovery  should  be  suffered,  and  that  in 
consideration  of  Colonel  Gwynne  agreeing 
to  convey  and  assign  the  hereditaments 
whereof  he  was  seised  in  fee  to  the  uses, 
and  subject  to    the    powers,    provisoes, 
agreements  and   declarations  thereinafter 
mentioned  and  contained,  and  also  effec- 
tually to  vest  in  a  trustee,  for  the  benefit 
of  the  daughters  of  Colonel  Gvrynne  by 
his  late  wife  deceased,  in  manner  there- 
inafter referred  to,  the  six  policies  of  in- 
surance above   mentioned,    and    also   to 
make  parts  of  the  hereditaments  where- 
of the  said  Colonel  Gwynne  was  tenant 
for  life,  with  remainder  to  S.  F.  Gwynne 


in  tail  as  aforesaid,  as  were  thereinafter 
appropriated  for  that  purpose,  liable  to  the 
payment  to  Colonel  Gwynne  and  his  trus- 
tees of  an  annuity  or  yearly  rentcharge 
of  500/.  during  his  life,  with  such  powers 
and  remedies,  term  of  years,  trusts  and 
provisions  for  securing  the  payment  thereof 
as  were  thereinafter  contained ;  and  also  to 
make  such  other  parts  of  the  hereditaments 
as  were  thereinafter  appropriated  for  the 
purpose  liable  and  subject  to  trusts  for 
keeping  up  the  policies  of  insurance,  and 
also  of  Colonel  Gwynne  agreeing  to  join 
with  S.  F.  Gwynne  in  making  a  tenant 
to  the  precipe  for  suffering  such  recoveries 
as  aforesaid,  and  to  enter  into  the  cove- 
nants thereinafter  on  his  part  contained, 
S.  F.  Gwjmne  on  his  part  agreed  that 
all  the  hereditaments  therein  referred  to, 
secured  as  aforesaid,  should  be  settled, 
limited,  and  assured  to  the  uses,  upon  the 
trusts,  and  subject  to  the  powers,  provisoes, 
declarations  and  agreements  thereinafter 
limited,  expressed,  and  declared.  This 
deed  then  recited  the  recovery  deeds,  and 
that  in  pursuance  of  the  agreement  and  by 
two  several  indentures,  bearing  even  date 
therewith  (one  of  them  being  a  deed  pur- 
porting to  be  indorsed  on  the  deed  of  1803, 
and  the  other  being  a  deed  purporting  to 
be  indorsed  on  the  deed  of  1811),  the 
said  six  several  policies  of  insurance,  and 
all  the  monies  thereby  recoverable,  had  been 
assigpied  to  J.  Brundrett,  his  executors, 
administrators  and  assigns,  upon  divers 
trusts  therein  referred  to,  being  trusts  for 
the  benefit  of  the  daughters  of  Colonel 
Gwynne  and  Mary  Ann  his  wife;  but 
that  inasmuch  as  two  of  the  policies  were 
subject  to  certain  charges  and  incumbrances 
thereinafter  mentioned,  it  had  been  agreed 
that  Colonel  Gwynne  should  enter  into  the 
covenants  thereinafter  on  his  part  con- 
tained, for  effectually  exonerating  the  same 
and  causing  them  to  be  effectually  assigned 
to  J.  Brundrett  upon  the  trusts  aforesaid. 
Colonel  Gwynne  then  conveyed  his  estates, 
and  it  was  agreed  that  the  recoveries  should 
enure  as  to  certain  parts  of  the  estates  to 
uses  for  securing  an  annuity  to  the  son 
during  the  life  of  the  father,  and  as  to  the 
same  parts  of  the  estates  subject  to  the 
annuity,  and  as  to  other  parts  of  the  estates 
to  the  use  of  J.  Brundrett  for  the  term  of 
1,000  years  upon  the  trusts  thereinafter 
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deiclared,  and  as  to  the  parts  of  the  estates 
comprised  in  the  term  subject  to  the  an- 
nuity and  to  the  term,  and  as  to  the  re- 
mainder of  the  estates,  to  other  uses  not 
material  to  be  stated.  The  trusts  of  the 
term  of  1,000  years,  as  to  the  premises 
comprised  therein,  which  were  not  charged 
with  the  annuity,  were  in  this  deed  declared 
as  foUows : — That  J.  Brundrett,  his  execu- 
tors, administrators,  or  assigns,  should  as 
therein  mentioned  raise  and  levy  such 
sums  of  money  as  should  be  sufficient 
from  time  to  time  to  satisfy  and  pay  the 
several  annual  premiums  payable  or  to 
become  payable  for  or  in  respect  of 
the  said  several  policies  of  insurance,  and 
all  the  costs,  charges  and  expenses  inci- 
dent to  or  attending  the  execution  of  the 
trusts,  and  from  time  to  time  to  reimburse 
himself  and  themselves  the  costs,  charges 
and  expenses  of  and  attending  the  execu- 
tion of  the  trusts  ;  and  in  the  next  place, 
pay  or  cause  to  be  paid  the  annual  or 
other  premiums  upon  the  policies  of  insur- 
ance ;  or  in  the  event  of  their  being  allowed 
to  drop,  then  upon  trust  to  raise  and 
levy  such  sums  as  should  be  requisite  for 
obtaining  renewed  policies  for  an  equal 
amount ;  and  in  the  mean  time,  and  until  it 
should  appear  to  J.  Brundrett,  his  executors, 
&c,,  necessary  or  expedient  in  his  or  their 
discretion,  to  raise  or  levy  any  sum  or  sums 
of  money  in  respect  of  such  policies  of 
insurance,  and  also  from  time  to  time  when 
and  as  often  as  all  such  premiums,  costs, 
charges,  and  expenses,  and  the  costs,charges, 
and  expenses  incident  to  the  execution  and 
perfonnance  of  the  said  trusts  lastly  there- 
inbefore declared,  should  be  fully  raised, 
satisfied  and  paid,  to  permit  and  suffer  the 
rents  and  profits  to  be  received  by  the 
person  who  would  be  entitled  to  the  here- 
ditaments if  that  charge  had  not  been  made. 
By  this  deed  there  was  also  given  power  to 
Colonel  Owynne  to  charge  the  estates  with 
25,000/.,  and  Colonel  Owynne  thereby 
covenanted  with  S.  F.  Grwjmne  to  pay  the 
premiums  on  the  policies,  and  also  to  pay 
off  the  mortgages  to  which  the  l,000l. 
policies  in  the  Equitable  and  Albion  In- 
surance Offices  were  subject. 

This  deed  was  not  executed  by  J.  Brun- 
drett, nor  were  the  deeds  of  even  date, 
recited  in  it  and  by  which  the  policies 
^ere  purported  to  be  assigned,  executed  by 


any  of  the  parties  thereto ;  but  by  another 
indenture,  dated  the  1st  of  October  1821, 
and  expressed  to  be  made  between  Thomas 
Lowten  of  the  first  part.  Colonel  Gwynne 
of  the  second  part,  S.  F.  Gwynne  of  the 
third  part,  and  J.  Brundrett  of  the  fourth 
part,  after  reciting  the  deed  of  the  12th  of 
May  1803,  and  that  Thomas  Lowten,  the 
party  to  the  deed  of  October  1821,  was  the 
executor  of  Thomas  Lowten,  the  trustee 
under  the  deed  of  May  1803,  and  was 
desirous    of  being   discharged  from   the 
trusts.  Colonel  Gwynne  purported  to  ap- 
point J,  Brundrett  to  be  the  trustee  under 
the  deed  of  1803;  and  the  premises  com- 
prised  therein   and    the   4,000/.   Pelican 
policy  were  purported  to  be  assigned  hy 
T.  Lowten  to  J.  Brundrett  upon  the  trusts 
of  the  det^d  of  1803,  and  of  Mary  Ann 
Gwynne's  will. 

By  the  deed  of  the  1st  of  October  1821, 
it  was  witnessed,  that  in  pursuance  of  and 
for  carrying  into  execution  the  agreement 
or  arrangement  between  Colonel  Gwynne 
and  S.  F.  Gwynne  for  granting  to  Colonel 
Gwynne  powers  of  charging  with  consider- 
able  sums  of  money  the  settled  estates 
whereof  he  was  tenant  for  life,  with  re- 
mainder to  S.  F.  Gwynne  in  tail,  and  in 
consideration  of  the  provision  intended  hy 
such  arrangement  to  be  made  for  the  benefit 
of  Colonel  Gwynne,  they,  Colonel  Gwynne 
and  S.  F.  Gwynne  assigned,  boih  the  po- 
licies in  the  Equitable  Insurance  Office, 
and  both  the  policies  in  the  Albion  In- 
surance Office  to  J.  Brundrett,  upon  the 
same  trusts  as  to   placing   out  the  same 
monies  as  were  by   the   first -mentioned 
indenture  of  the  1st  of  October  1821  de- 
clared   concerning    the    monies    thereby 
assigned ;  and  subject  thereto,  the  monies 
to  be  recovered  under  and  by  virtue  of 
the  said   four  policies,    and   all   interest 
thereof,  were  to  be  upon  trust  for  all  or 
any  one  or  more  of  the  daughters  then 
living  of  Colonel  Gwynne  by  Mary  Ann 
his  late  wife,  or  of  any  one  or  more  of  the 
children  or  other  issue  of  the  said  daughters, 
or  any  of  them  (such  children  and  issue 
respectively  to  be  bom  before  any  such 
appointment    as    thereinafter     mentioned 
should  be  made  to  or  for  him,  her,  or  them), 
in  such  manner  and  form,  and  (if  more  than 
one)  in  such  parts,  shares  and  proportions, 
and  for  such  times,  with  such  limitations 
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over  or  substitations  in  favour  of  any  one 
or  more  of  tlie  others  of  the  daughters  or 
their  children  and  issue  respectively,  and 
eidier  by  way  of  annuity,  legacy,  portion, 
remainder,  present  or  remote  interest  or 
otherwise,  and  to  vest  and  be  payable  and 
paid,  transferred  and  assigned  at  such  time 
or  times,  age  or  ages,  and  upon  sach  con- 
tingencies aod  under  and  subject  to  such 
directions  and  regulations,  &c.  as  Colonel 
Gwynne  from  time  to  time  by  deed  or  will 
should  appoint.  And  in  default  of  such 
appointment  all  ihe  policies  of  insurance 
lastly  thereby  assigned,  and  the  monies 
hereby  recoverable,  and  all  stocks,  funds, 
and  securities  whatsoever  npon  which  the 
same  or  any  part  thereof  respectively  should 
be  invested,  and  all  the  interest,  dividends, 
and  income  thereof  were  to  be  held  upon 
and  for  the  same  intents  and  purposes,  and 
with,  under  and  subject  to  the  same  powers, 
provisoes  and  declarations  as  were  then  or 
should  for  the  time  being  be  existing  and 
capable  of  taking  effect  of  and  concerning 
the  policy  of  4,000^  under  the  deed  of 
1803,  and  the  will  of  Mary  Ann  Gwynne. 

By  this  deed,  therefore,  of  the  1st  of  Oc- 
tober 1821,  the  Equitable  policies  and  the 
Albion  policies,  and  aU  the  bonuses  upon 
them,  became  subject  to  Colonel  Gwynne's 
appointment. 

By  another  deed,  also  of  the  date  of  the 
Ist  of  October  1821,  the  Pelican  policy  for 
1,000^.  comprised  in  the  deed  of  1811  was 
purported  to  be  assigned  to  J.  Brundrett 
on  the  trusts  of  that  deed.  These  deeds, 
however,  of  the  1st  of  October,  were  exe- 
cuted by  Colonel  Gwynne  only,  and  were 
not  executed  either  by  T.  Lowten,  or  by 
J.  Brundrett. 

J.  Brundrett  carried  on  the  business  of 
a  solicitor  in  London,  in  partnership  with 
other  persons,  and  the  firm  appeared  from 
the  pleadings  to  have  been  in  the  habit  of 
paying  the  premiums  upon  the  policies  of 
insurance  belonging  to  their  clients.  They 
paid  the  premiums  on  the  policies  of  insu- 
rance effected  by  Colonel  Gwynne  for  many 
yean,  down  to  the  time  when  J.  Brundrett 
retired  from  the  trusts,  and  it  appeared 
that  Colonel  Gwynne  was  very  irregular  in 
making  remittances  to  meet  Uie  payments 
of  the  premiums. 

By  a  deed-poll,  dated  the  3rd  of  October 
1832,  (having  reference  to  an  immediate 
Naw  Sians,  XXL— Ohaho. 


surrender  of  the  bonuses  on  the  Equitable 
policies)  under  the  hand  and  seal  of  Colo- 
nel (Gwynne,  reciting  the  two  Equitable 
policies  and  tihe  first-mentioned  deed  of 
October  1821,  and  that  the  Equitable  In- 
surance Company  had  at  several  times  in 
and  previous  to  Uie  year  1830  resolved  that 
bonuses  should  be  declared  upon  and  ap- 
propriated to  the  two  policies  of  insurance, 
and  that  they  had  been  duly  declared  and 
appropriated  to  be  paid  at  the  same  time 
with  Uie  sums  of  4,000i.  and  1,000/.  origi- 
nally insured  and  secured  by  the  two  poli- 
cies. Colonel  Grwynne,  in  exerdse  of  the 
power  reserved  by  the  said  deed  of  the  1st 
of  October  1821,  appointed  the  bonuses 
to  Catherine  Maria  Gwynne,  Jane  Mary 
Ann  Gwynne,  and  Edmuntina  Frances 
Gwynne  (three  of  his  daughters  who  were 
then  of  age)  respectively  in  equal  shares. 

It  was  the  appointment  made  by  this 
deed  which  was  impeached  by  the  bill.  After 
the  execution  of  this  deed  and  on  the  24th 
of  October  1832,  Colonel  Gwynne  and 
C.  M.  Gwynne,  J.  M.  A.  Gwynne  and  E.  F. 
Gwynne,  the  three  appointees  under  the 
deed-poll  of  the  3rd  of  October  1832, 
signed  an  authority  to  Colonel  Gwynne  and 
J.  Brundrett,  empowering  them  to  receive 
the  bonuses,  and  to  lay  out  and  invest  the 
same  in  the  funds  of  Great  Britain,  to 
accumulate  for  the  said  appointees  in  the 
name  of  J.  Brundrett,  or  any  future  trustee 
or  trustees  for  them,  to  be  named  by  them^ 
with  full  liberty  for  him  or  any  future 
trustee  or  trustees  to  be  named  by  them 
to  sell  out  of  the  funds  any  sum  or  sums 
of  money  necessary  to  pay  the  premiums 
on  the  policies,  and  any  other  premium  or 
premiums  of  which  J.  Brundrett  was  trus- 
tee for  them,  until  he  could  produce  the 
same  from  the  estates  charged  with  the 
payment  of  the  premiums ;  and  Colonel 
Gwjmne  thereby  agreed  that  any  loss  that 
might  happen  from  selling  out  and  re- 
purchasing the  funds  should  be  made  good 
out  of  the  rents  and  profits  of  the  estates 
charged  with  the  payment  of  the  premiums. 

I^  authority,  however,  appeared  never 
to  have  been  acted  upon,  for  on  the  24th 
of  November  1832  the  same  parties  signed 
a  further  authority  to  Colonel  Gwynne  and 
J.  Brundrett,  which,  after  reciting  the  ap- 
pointment of  the  bonuses,  was  in  these 
terms : — **  We  do  authorize  and  empower 
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Colonel  Gwynne  andJ.  Brundrett,  Esq.,  to 
receive  for  us  the  bonuses  amounting  to  the 
sum  of  SfiSSl,  I9s,f  and  to  lay  out  and  in- 
vest the  sum  of  IfiOOL  in  the  3/.  per  cent, 
consolidated  bank  annuities  or  Exchequer 
bills  in  the  name  of  J.  Brundrett,  Esq.,  or 
any  future  trustee  or  trustees  to  be  named 
and  appointed  by  us,  with  full  liberty  for 
him  or  any  future  trustee  or  trustees  to  be 
appointed  by  us  to  sell  out  of  the  3/.  per 
cent,  consols,  or  Exchequer  bills,  any  sum 
or  sums  of  money  which  shall  be  neces^ 
sary  from  time  to  time  to  pay  the  premiums 
on  the  policies  effected  with  the  Equitable 
Insurance  Company,  or  any  other  premium 
or  premiums  of  the  different  policies  of 
insurance  of  which  J.  Brundrett  and  the 
representatives  of  the  late  T.  Lowten  are 
trustees.  And  we,  the  undersigned,  do 
further  authorize  J.  Brundrett  to  pay  Mr. 
King  50/." 

This  authority  varied  very  considerably 
fix>m  the  authority  of  the  24th  of  October 
1832.  In  the  instrument  of  the  24th  of 
October  1882  the  whole  fund  which  was  to 
arise  from  the  bonuses  was  to  be  invested 
in  the  name  of  J.  Brundrett,  with  power 
for  him  to  resort  to  it  for  payment  of  the 
premiums.  By  the  authority  of  the  24th 
of  November  1832  only  the  sum  of  1,600/. 
was  to  be  so  invested.  And  again,  in  the 
authority  of  October  1832,  power  was  re- 
served to  resort  to  the  estates  in  distinct 
terms,  and  in  the  authority  of  the  24th  of 
November  1832  there  was  no  power  to  resort 
to  the  estates,  or  for  the  vested  funds  being 
re-couped  out  of  the  rents. 

The  terms  of  this  latter  authority  appeared 
to  have  alarmed  Mr.  Brundrett,  for  he  soon 
afterwards  consulted  counsel  upon  it ;  and 
the  questions  that  were  submitted  to 
counsel  on  that  subject,  so  fiEur  as  they  are 
material  to  the  present  case,  were  these  : — 
"  5th.  Can  Mr.  Brundrett  safely  consent 
to  the  arrangement  now  proposed  to  be 
adopted,  and  is  the  above  authority  of  the 
three  Miss  Gwynne's"  (the  authority  of 
the  24th  of  November  1832;  the  case 
took  no  notice  of  the  authority  of  the  24th 
of  October  1832,)  '*  a  sufScient  document 
to  authorize  his  surrendering  the  bonuses 
and  appropriating  a  portion  of  them  as 
a  fund  to  answer  the  payment  of  the  pre- 
miums ?  Or,  6th.  What  other  cc\me  would 
you  advise  Mr.  Brundrett    to  v^^irsue  for 


his  own  safety  in  relation  to  the  trust 
concerns,  keeping  in  view  his  desire  of 
continuing  to  act  in  the  trust  in  order  to 
preserve  Uie  policies  as  a  provision  for  the 
daughters,  at  the  same  time  wishing  to  be 
relieved  from  the  necessity  of  resorting  to 
the  estates  for  payment  of  the  premiums?" 
The  answers  were  as  follows : — "  I  am 
clearly  of  opinion  that  the  proposed  ap- 
pointment is  (in  the  language  of  a  court  of 
equity)  a  fraud  upon  the  power,  being  in 
favour  of  ladies,  the  youngest,  probably, 
just  of  age,  and  all  under  the  parent's 
influence.  It  is  not,  in  fact,  an  appointment 
to  them,  but  of  1,600/.  to  the  direct  use  of 
the  father,  and  of  the  residue  either  for  his 
own  use,  or  if  that  go  to  the  actual  use  of 
his  appointees,  it  would  be  considered  the 
price  they  received  for  selling  the  inchoate 
interests  of  their  younger  sisters.  In  moral 
justice,  it  is  very  singular  that  the  extra- 
ordinary profits  derived  by  the  daughters 
from  the  bounty  of  their  father  should  be 
applied  to  secure  the  direct  subject  of  that 
bounty,  particularly  if  the  father  has  become 
less  able  to  afford  to  effectuate  his  inten- 
tions, and  as,  in  all  probability,  they  indi- 
rectly participate  in  the  income  which  would 
be  relieved  f^om  that  charge.  But  I  can- 
not advise  a  trustee  to  incur  so  serious 
a  liability  to  any  of  the  younger  children 
who  may  be  disappointed  by  his  concur- 
rence. Indeed,  I  could  not  advise  him  to 
surrender  the  bonuses  while  any  daughter 
is  under  age,  for  he  has  no  right  to  antici- 
pate any  sum  receivable  in  respect  of  the 
policies,  which  is  not  payable  in  ordinary 
course  until  Colonel  Owynne's  death."  "  It 
is  very  difficult  to  find  any  mode  of  enabling 
Colonel  Gwynne  to  relieve  his  income  from 
this  heavy  charge  with  safety  to  Mr.  Brun- 
drett. The  best  which  I  can  suggest  are 
the  following : — Either  for  Colonel  Gwynne 
to  make  a  general  irrevocable  appointment 
(if  the  deeds  proposed  to  be  indorsed  upon 
the  deeds  of  1803  and  1811  warrant  it)  in 
favour  of  all  his  younger  children,  giving 
them  all  shares  very  nearly  approaching 
equality,  and  in  so  much,  at  least,  aa  to 
make  it  the  manifest  interest  of  the  infants 
to  elect  to  take  under  the  father's  ap- 
pointment instead  of  that  of  the  mother." 
**  This  appointment  might  fix  the  shares  of 
t\ie  ^^^^  children  upon  the  policies  in  the 
-^^^table    Assurance    Company.      This 
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would  give  the  daughters  who  aze  of  age 
an  immediate  right  to  deal  with  these  poli- 
cies, and  relieve  the  transaction  firom  fraud 
upon  the  youngest  children.  If  it  is  clear 
that  the  daughters  who  are  of  age  have 
the  command  of  their  own  intentions.  After 
informing  them  that  they  may  put  the 
proceeds  of  any  surrender  into  their  own 
pockets,  and  absolutely  claim  the  benefit 
of  the  insurance  after  their  father's  death, 
and  compel  him  to  keep  up  the  premiums 
daring  his  life,  Mr.  Brundrett  may  with 
less  risk  surrender  the  bonuses  at  their 
request,  and  dispose  of  the  proceeds  accord- 
ing to  their  directions ;  but  he  should 
receive  their  directions  froih  year  to  year 
before  he  applies  such  proceeds  towards 
the  premiums,  and  I  should  rather  advise 
his  taking  a  mortgage  for  the  sums  from 
time  to  time  necessary  upon  the  eventual 
proceeds  of  the  policies,  as  tending  to  reduce 
his  risk,"  The  opinion  then  suggested 
another  mode  of  operating  the  same  result, 
through  the  medium  of  a  mortgage  to  be 
made  by  Mr.  Gwynne  the  younger,  and 
concluded  by  stating  that  these  appeared 
to  be  the  least  dangerous  expedients,  but 
that  Mr.  Brundrett  could  not  be  advised 
to  resort  to  the  former,  and  that  Mr. 
Crwynne,  jun.  would  probably  decline  to 
concur  in  the  latter. 

After  the  date  of  this  opinion  a  ftirther 
appointment  was  made  by  Colonel  Gwynne 
by  deed,  dated  the  14th  of  December 
1892,  by  which,  after  reciting  the  Equitable 
policies  and  the  deeds  of  August  1821 
and  October  1832,  Colonel  Gwynne  ap- 
pointed the  principal  of  both  the  Equitable 
policies  to  his  other  four  daughters,  Char- 
lotte Elizabeth  Gwynne,  Julia  Arabella 
Gwynne,  Emma  Sophia  Gwynne,  and 
Georgiana  Caroline  Gwynne,  who  did  not 
take  under  the  appointment  of  the 
bonuses;  with  a  proviso  that,  if  Emma 
Sophia  Gwynne  and  Georgiana  Caroline 
Gwynne,  then  infants,  should  die  under  the 
age  of  twenty-one  years  without  having 
been  married,  the  share  of  her  so  dying  in 
the  4,0OOZ.  and  the  1,000^.  should  go  and 
remain  to  C.  M.  Gwynne,  C.  E.  Gwynne, 
J.  M.  A.  Gwynne,  J.  A.  Gwynne,  and 
E.  F.  Gwynne,  and  the  survivor  of  E.  S. 
Gwynne,  and  G.  C.  Gwynne,  in  equal 
shares  as  tenants  in  common.  And  if  both 


the  then  infants  should  die  under  the  age 
of  twenty-one  without  being  or  having 
been  married,  then  the  whole  of  their  shares, 
as  well  original  as  accrued,  should  remain 
to  C.  M,  C.  E,  J.  M.  A,  J.  A,  and  E.  F, 
in  equal  shares. 

The  bonuses  which  had  been  declared 
upon  the  Equitable  policies  up  to  1830, 
and  which  were  appointed  by  the  deed-poll 
of  the  3rd  of  October  1832,  amounted  to 
6,570^.,  and  the  office  was  at  that  time  will- 
ing to  give  for  these  bonuses  the  sum  of 
3,683/.  Ids. ;  and  on  comparing  this  amount 
with  the  amount  of  the  principal  on  the 
Equitable  policies,  and  allowing  for  the  dif- 
ferences of  the  number  of  the  appointees 
under  the  two  deed-polls,  it  was  (as  the 
Vice  Chancellor  remarked  in  his  judgment) 
perfectly  clear  that  the  deed-poll  of  the 
14th  of  December  1832  proceeded  upon 
the  principle  of  putting  the  seven  daughters, 
who  were  the  appointees  under  the  deed- 
polls,  upon  as  nearly  as  possible  the  same 
footing,  and  there  was  a  paper  of  calculations 
proved  in  the  cause  shewing  this  to  have 
been  the  case.  This  paper  of  calculations 
first  took  the  shares  of  the  children  who  were 
appointees  of  the  principal  of  the  policies,  who 
were  four  in  number,  and  shewed  that  they 
would  take  1,2501.  each.  It  then  took  the 
shares  of  the  children  who  were  appointees 
of  the  bonuses  in  the  sum  of  3,683/.  19<., 
and  there  being  three  of  those  children,  it 
brought  out  their  shares  at  1,227/.  19^.  8^., 
making  a  difference  in  that  respect  only  of 
about  23/.  between  those  two  shares.  It  then 
took  the  supposition  of  one  of  the  two  in- 
fant children  dying  under  twenty- one,  and 
in  that  case,  adopting  the  limitation  over 
contained  in  the  deed  of  appointment,  it 
brought  out  the  share  of  the  four  children 
who  were  the  appointees  of  the  principal 
at  1,458/.,  and  the  share  of  the  three 
children  who  were  the  appointees  of  the 
bonuses  at  1,436/.,  making  a  still  less 
difference  between  the  amounts.  It  then 
took  the  event  also  contemplated  by  the 
deed  appointing  the  principal  sum,  and 
calculated  what  the  shares  of  the  appointees 
under  that  deed  and  of  the  appointees  of 
the  bonuses  would  be,  taking  into  account 
the  limitation  over  upon  the  death  of  both 
the  infants,  and  it  then  brought  out  the 
shares  of  the  appointees  of  &e  principal 
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under  the  deed  of  the  14th  of  December 
1832  at  1,541  J,  13«.  4c{.,  and  the  shares  of 
the  appointees  of  the  bonuses  at  1,5 19i.  ISs. 
There  was  proved  in  the  cause  an  agree- 
ment between  the  appointees  under  the  deed 
of  the  3rd  of  October  1832  and  Colonel 
Gwynne,  which  appeared  to  have  been 
prepared  under  Mr.  Brundrett's  directions, 
and  was  intended  to  be  signed  by  the 
appointees,  but  which  did  not  appear  to 
have  been  executed.  It  recited  fully  all  the 
transactions,  and  provided  for  the  applica* 
tion  of  the  1,600/.  to  the  payment  of  the 
premiums  on  the  policies,  and  for  the  re- 
sidue of  the  monies  to  arise  from  the  sur- 
render being  handed  over  to  the  three 
appointees.  Amongst  other  recitals,  it 
contained  the  following  :•— "  And  whereas 
the  hereditaments  by  the  recited  indentures 
conveyed  upon  trust  to  secure  the  annual 
premiums  payable  in  respect  of  the  six 
policies  consist  principally  of  the  mansion 
and  house  of  Glanbrane,  in  which  Colonel 
Owynne  and  all  his  unmarried  daughters 
now  reside,  and  the  deer  park  and  certain 
other  lands  adjacent  thereto,  and  now  in 
the  occupation  of  Colonel  Gwynne;  and 
the  rents  and  profits  of  the  remainder  of 
such  hereditaments  are  wholly  insufficient 
to  provide  for  the  payment  of  the  annual 
premiums ;  and  whereas  Colonel  Ctwynne 
hath  lately  upon  several  occasions  fisiled  to 
provide  for  the  payment  of  certain  of  the 
annual  premiums  as  they  became  due,  and 
J.  Brundrett  hath  advanced  and  disbursed 
the  same  out  of  his  own  money,  amounting 
to  the  sum  of  220i.  14«.  2<l.,  to  prevent  a 
forfeiture  of  the  policies  in  respect  whereof 
such  premiums  were  payable,  and  J« 
Brundrett  hath  lately  intimated  his  inten- 
tion to  enter  upon  the  demised  mansion- 
house,  deer  park,  and  other  adjacent  lands* 
and  by  leasing  the  same  to  raise  as  well 
the  sum  of  229L  I4s,  2d.  so  advanced  by 
him,  as  also  such  sums  of  money  as  may 
be  necessary  to  secure  the  future  payments 
of  the  premiums,  unless  Colonel  Gwynne 
will  provide  for  the  same  by  some  other 
means,  which  it  is  not  convenient  for  him 
at  present  to  do.  And  whereas  Colonel 
Gwynne,  C.  M.  (Jwynne,  J.  M.  A.  Gwynne, 
and  £.  F.  Gwynne  (the  appointees  of  the 
bonuses)  are  very  desirous  to  continue  to 
reside   in    the    mansion-house  of   Glan- 


brane, and  that  Colonel  Gwynne  should 
continue  also  in  the  occupation  of  the  deer 
park  and  lands  adjacent,  and  for  that  pur- 
pose the  three  appointees  have  concurred 
in  an  application  of  Colonel  Gwynne  to  lend 
and  advance  him  out  of  the  sum  of  3,683/. 
19s.  (the  money  to  be  received  for  the  sur- 
render of  the  bonuses)  so  remaining  to 
their  joint  credit  in  the  hands  of  J.  Brun- 
drett, the  sum  of  279/.  14«.  2<{.,  to  repay  to 
him  as  well  the  sum  of  229/.  14<.  2d,  al- 
ready advanced  by  him,  as  also  the  further 
sum  of  50/.  (a  sum  paid  for  redeeming  one 
of  the  policies  which  he  had  advanced  and 
paid  on  account  of  Colonel  Gwynne),  and 
also  from  time  to  time  to  lend  and  advance 
to  him  out  of  the  said  sum  of  3,683/.  19«. 
such  further  sums  of  money,  not  exceeding 
the  sum  of  1,600/.,  as  shall  be  necessary  for 
the  purpose  of  satisfying  the  premiums 
which  shall  have  grown  due  in  respect  of 
the  six  policies,  until  such  notice  shall  be 
given  and  have  expired  as  hereinafter  men- 
tioned, upon  the  security  of  his  covenant; 
and  Colonel  Gwynne  and  also  the  three 
appointees  have  applied  to  and  requested 
J.  Brundrett  to  abstain  from  entering  upon 
the  demised  mansion-house  and  heredita- 
ments, or  the  receipt  of  the  rents  and  profits 
thereof,  until  after  the  expiration  of  such 
notice  as  hereinafter  mentioned,  with  which 
application  he  hath  consented  to  comply." 

Immediately  after  the  execution  of  the 
deed  of  the  14th  of  December  1832,  and 
on  the  15th  of  December  1832,  the  three 
appointees  under  the  deed  of  the  3rd  of 
October  1832,  gave  a  power  of  attorney  to 
J.  Brundrett  to  receive  the  sum  of  3,683/. 
19<.  from  the  Equitable  Office,  and  there- 
upon to  surrender  the  appointed  bonuses ; 
and  soon  afterwards,  and  on  the  19th  of 
December  1832,  J.  Brundrett  surrendered 
the  policies  to  Uie  office,  and  received  the 
sum  of  3,683/.  19^.,  for  which  he  signed  a 
receipt  as  for  himself,  and  also  as  attorney 
for  the  appointees.  Some  short  time  after* 
wards,  and  in  January  1 833,Colonel  Gwynne 
attorned  tenant  to  J.  Brundrett  as  trustee  for 
the  1,000  years  term. 

Pending  these  proceedings,  T.  Lowten 
(the  nephew)  had  instituted  a  suit  to  be  dia- 
chafed  from  the  trusts  of  the  deeds  of  1 803 
and  l^^^t  which  were  then  vested  in  him 
H^  ^pteaentative  of  his  uncle  T.  Lowten, 
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deceased.  J.  Brundrett  had  joined  in  this 
suit  to  be  discharged  from  die  trusts  re* 
posed  in  him ;  bat  on  the  arrangement  being 
made  for  the  surrender  of  the  policies,  and 
for  the  receipt  and  investment  of  the  d,683{. 
I9s.^  he  agreed  to  continue  in  the  trusts. 
When,  however,  the  appointees  refused  to 
allow  more  than  the  1,600^.  to  be  retained, 
he  again  determined  to  retire,  and  there- 
upon a  supplemental  bill  was  filed  in  the 
eanse  for  Uie  purpose  of  effecting  his  retire* 
ment.  This  supplemental  bill  stated  the 
deeds  of  the  3rd  of  October  and  the  14th 
of  December  1832,  and  the  receipt  by  J« 
Brondiett  of  the  3,683/.  19s.,  but  it  con- 
tained no  statement  of  any  of  the  drcum- 
atances  under  which  the  deeds  were  exe- 
cuted. 

By  a  decree  made  in  those  causes,  dated 
the  11th  of  February  1833,  it  was  referred 
to  the  Master  to  appoint  proper  persona  to 
be  trustees  of  the  six  sevend  policies  of 
maurance,  and  the  monies  to  be  received 
in  respect  thereof,  and  of  the  messuages, 
tenements,  and  hereditaments  comprised 
in  the  several  terms  of  ninety-nine  years, 
(the  term  formerly  vested  in  T.  Lowten 
the  uncle)  and  1,000  years,  and  of  the 
residue  of  such  terms  respectively  under 
&e  several  indentures  of  1803,  1811,  and 
1821,  and  the  several  other  indentures,  in- 
atead  of  T.  Ijowten  the  uncle,  and  his  exe- 
eator,  and  J.  Brundrett  Directions  were 
also  given  for  the  taxation  of  the  costs  as 
between  solicitor  and  client,  to  be  paid  by 
J.  Brundrett  out  of  the  said  sum  of  3,6832. 
19s.,  and  the  residue  thereof  to  be  paid  by 
him  to  C.  M.  Gwynne,  J.  M.  A.  Ghvynne, 
and  £.  F.  Gwynne ;  all  proper  parties  to 
join  in  conveying  and  assigning  the  trust 
premises  to  the  new  trustees.  The  decree, 
therefore,  directed  the  payment  over  by  J. 
Brundrett  to  the  three  appointees  of  the 
bonuses  of  the  amount  which  had  been 
received  from  the  insurance  office  for  the 
surrender  of  those  bonuses. 

In  pursuance  of  this  decree  H.  L.  Har- 
ries and  W.  Rice  were  appointed  to  be 
trustees  in  the  place  of  Lowten  and  Brun- 
drett, and  by  deed  of  the  30th  of  May  1833, 
the  policies  and  the  several  trust  premises 
were  asrigned  to  them  on  the  trusts  to 
which  they  were  subject.  In  May  and 
June  1833,  J.  Brundrett  paid  the  taxed 


costs  under  the  decree,  and  paid  over  the 
balance  of  the  3,683^.  19s.  to  the  appoin- 
tees under  the  deed  of  the  3rd  of  October 
1832,  deducting,  however,  the  sum  of  423Z. 
15s.  6d.  which  he  had  paid  for  premiums 
on  the  policies  of  insurance. 

The  transactions  with  J.  Brundrett  were 
thus  closed.  But  afterwards  by  a  deed- 
poll,  dated  the  6th  of  June  1833,  after 
reciting  that  Colonel  Gwynne  had  duly 
appointed  the  4,000^.  and  1,000^.  assured 
by  the  policies  and  the  bonuses  declared 
thereon  by  the  Equitable  Insurance  Com- 
pany up  to  and  prior  to  the  year  1830,  be- 
tween Uie  daughters  named  in  the  deeds  of 
appointment,  and  reciting  the  Pelican  poli- 
cies and  the  Albion  policies.  Colonel 
Gwynne,  by  virtue  and  in  pursuance  of  the 
powerand  authority  given  to  him,  appointed 
the  future  bonuses  to  be  declared  by  the 
Equitable  Insurance  Company  on  the 
Equitable  policies  to  all  his  eight  daugh- 
ters by  his  late  wife,  M.  A.  Gwynne,  in 
equal  shares ;  and  appointed  the  policy  in 
the  Albion  office  for  4,000/.  to  his  three 
daughters,  C.  M.  Ghwynne,  J.  M.  A.  Gwynne 
and  E.  F.  Ghrynne,  in  equal  shares,  and 
the  policy  in  the  Albion  office  for  1,OOOL 
to  his  daughter  Harriet  Augusta,  the  wife 
of  Edward  Leopold  Gibert. 

Under  this  deed,  therefore,  the  additional 
bonuses  on  the  Equitable  policies  went 
equally  among  all  the  daughters;  some 
of  the  other  policies  were  appointed  to  the 
three  appointees  under  the  deed  of  October 
1832 ;  and  a  separate  appointment  was 
made  in  favour  of  another  of  the  daughters 
(Mrs.  Gibert). 

The  three  appointees  under  the  deed-poll 
of  the  3rd  of  October  1832  subsequently 
lent  and  advanced  to  Colonel  Gwynne  the 
sum  of  1,624/.,  part  of  the  monies  which 
had  been  received  from  the  surrender  of 
the  bonuses,  upon  a  mortgage  of  his  life 
estate,  subject  to  some  prior  mortgages 
thereon.  This  mortgage  was  made  by 
a  deed,  dated  the  13th  of  June  1833.  It 
was  not  till  some  time  in  that  month  that 
they  had  received  those  monies  from  J. 
Brundrett,  and  it  was  clear,  therefore,  (in 
the  opinion  of  the  Vice  Chancellor)  that 
the  money  which  was  the  fruit  of  the 
appointment  of  the  bonuses  passed  almost 
immediately  into  the  hands  of  the  &ther 
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upon  a  security  vrhich  (his  Honour  re* 
marked)  none  could  doubt  was  scarcely  of 
any  value. 

Then  came  a  deed  of  the  24th  of  August 
1836,  (described  by  the  Vice  Chancellor  to 
be  a  very  singular  one)  made  between  C. 
M.  (jwynne,  J.  M.  A.  Gwynne,  and  E.  F. 
Gwynne  (the  three  appointees  of  the 
bonuses,  and  also  of  some  of  the  policies 
under  the  deed  of  June  1833)  of  Uie  one 
part,  and  Charlotte  Elizabeth  Gwynne, 
Harriet  Augusta  Gibert,  Julia  Arabella 
Gwynne,  Emma  Sophia  Gwynne,  and 
Georgiana  Caroline  Gwynne,  the  five  other 
daughters,  of  the  other  part.  It  recited  the 
appointment  of  the  6th  of  June  1833 ;  that 
at  the  time  of  the  execution  of  such  appoint- 
ment it  was  arranged  and  intended  that  the 
appointment  of  the  Albion  policy  for  4,0001. 
should  have  been  for  the  equal  benefit  of 
all  the  daughters  of  Colonel  Gwynne  by 
his  first  wife,  share  and  share  alike,  but 
that  by  some  mistake  or  error  the  same  was 
appointed  equally  among  three  daughters 
only,  as  on  reference  to  the  deed  of  appoint- 
ment would  appear ;  that  the  five  other 
daughters  had  severally  applied  to  and 
requested  the  three  other  daughters  to  cor- 
rect such  mistake  and  error,  to  secure  the 
same  to  be  divided  as  originally  intended, 
namely,  among  themselves  and  tlieir  sisters, 
in  equal  shares  and  proportions,  and  which 
the  three  sisters  had  consented  and  agreed 
to  do  by  executing  the  covenant  or  decla- 
ration thereinafter  contained.  It  was  then 
witnessed  that  in  pursuance  of  the  agree- 
ment and  in  consideration  of  natural  love 
and  afiection,  and  for  a  nominal  consider- 
ation, the  three  daughters  covenanted, 
declared  and  agreed  with  the  ^ve  daugh- 
ters, that  the  five  daughters  should  thence- 
forth stand  and  be  possessed  of  and  inter- 
ested in  the  Albion  policy  of  insurance  for 
4,0002.  and  the  monies  thereby  insured 
equally  with  the  three  daughters  share  and 
share  alike,  so  that  each  of  the  parties 
thereto  of  the  first  and  second  parts  might 
receive  one  equal  eighth  part  or  share  of 
the  sum  of  4,000/.,  and  all  benefit  and 
advantage  arising  therefrom  when  the  same 
should  become  payable  under  or  by  virtue 
of  the  policy  of  insurance. 

Colonel  Gwynne  died  on  the  6th  of 
September  1836,  insolvent.     Walter  Rice 


afterwards  desired  to  retire  from  the  trusts 
vested  in  him  by  the  deed  of  the  80th  of 
May  1833,  and  thereupon,  by  another 
deed,  dated  the  12th  of  April  1837,  to 
which  all  the  eight  daughters  were  parties, 
and  which  frilly  recited  every  deed  and 
every  instrument  which  had  been  executed 
upon  the  subject  of  these  several  policies, 
except  the  appointment  of  the  bonuses, 
and  except  ti&e  distribution  of  the  sum 
which  had  been  received  for  the  surrender 
of  the  bonuses,  and  which  it  was  not  ma- 
terial to  recite,  Edmund  Herbert  was 
appointed  to  be  a  trustee. 

The  recitals  in  this  deed  are  material 
to  be  attended  to,  as  they  stated  the  titles 
of  the  parties  to  the  several  frtnds.     It  re- 
cited that  S.  F.  Gwynne  (the  son),  at  the 
time  of  the  execution  of  the  deed  of  1821, 
agreed  to  relinquish  the  sum  of  100/.  ap- 
pointed to  him  by  the  will  of  his  mother; 
that  the  eight  daughters  were  then,  by  rea- 
son of  the  renunciation  of  S.  F.  Gwynne's 
interest  under  the  will  of  their  mother,  en- 
titled to  the  sum  of  4,000/.  assured  by  the 
Pelican  policy,  and  were  then,  under  the 
recited  indentures,  entitled  also  to  the  sum 
of  1,000/.,  secured  by  the  other  Pelican 
policy ;  that  C.  E.  Gwynne,  J.  A.  Gwynne, 
E.  S,  Gwynne  and  G.  C.  Gwynne  were  then 
entitled  to  the  sums  of  4,000/.  and  1,000/. 
assured  by  policies  granted  by  the  Equit- 
able Insurance  Company ;  that  the  eight 
daughters  were  then  entitled  to  the  4,000/. 
assured  by  the  Albion  policy ;  and  that  Har- 
riet Augusta  was  alone  entitled  to  the  1,000/. 
assured  by  the  Albion  policy.    Then  there 
was  a  distinct  recital  of  the  rights  of  all 
the  parties,  and  then  the  funds  were  trans- 
ferred to  Mr.  Herbert,  the  new  trustee,  to 
hold  them  upon  the  trust  to  which  they 
were  subject. 

Edmund  Herbert  did  not  long  continue 
in  this  trust,  for  on  the  17th  of  that  same 
month  of  April  Mr.  Thomas  France,  the 
solicitor  of  the  plaintiffs  in  the  present  suit, 
was  appointed  a  trustee  in  his  place,  about 
five  days  afterwards.  Mr.  Harries  and 
Mr.  France,  having  thus  become  trustees, 
received  the  monies  due  on  the  policies  on 
the  death  of  Colonel  Gwynne,  and  distri- 
buted them  according  to  the  trusts  of  the 
deed.  On  the  8th  of  September  1837,  Mr. 
France,  as  solicitor  for  the  plaintiff  in  the 
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present  suit,  addressed  the  following  letter 
to  Mr.  Brundiett: — "Sir, — I  am  instructed 
by  Miss  Emma  and  Miss  Caroline  Grwynne 
to  make  a  respectful  application  to  you  on 
the  subject  of  their  proportions  of  certain 
bonuses  declared  by  the  Equitable  Insur- 
ance Company,  London,  upon  two  policies 
of  insurance  in  that  office,  one  for  4,000/. 
and  another  for  1,000/.  on  the  life  of  their 
lather  lately  deceased,  and  which  bonuses 
you,  as  their  trustee,  improperly,  as  they 
are  advised,  paid  over  to  the  father,  to  their 
prejudice  and  contrary  to  your  duty  as 
BQch,  whereby  they  have  sustained  a  con- 
siderable loss,  and  having  no  means  of 
reimbursing  themselves  but  by  an  appli- 
cation, if  necessary,  to  a  court  of  equity, 
I  am,  with  the  hope  of  avoiding  such  a 
proceeding,  requested  to  open  a  commu- 
nication with  you  upon  Uie  subject,  to 
ascertain,  if  possible,  whether  you  are  dis- 
posed to  meet  their  claim  in  an  amicable 
manner,  in  which  case  I  am  instructed 
and  personally  desirous  to  do  all  I  can  to 
save  you  unnecessary  trouble  or  expense. 
An  early  answer  will  oblige."  Mr.  Brun- 
drett  was  not  disposed  to  open  any  com- 
munication whatever  on  the  subject,  or  to 
treat  the  claim  in  an  amicable  manner,  and 
he  returned  a  very  angry  and  indignant 
answer  in  the  month  of  September  1887. 
No  further  proceedings  were  taken  on  this 
claim  during  the  life  of  Mr.  Brundrett, 
who  died  in  May  1841.  This  bill  was 
filed  on  the  8rd  of  November  1842,  five 
years  after  the  claim  had  been  made. 

The  plaintiffs  were  Emma  Sophia,  the 
wife  of  George  Harrison,  and  her  hus- 
band, and  Geoi^ana  Caroline  Gwynne, 
afterwards  the  wife  of  Morgan  Pryce 
Lloyd,  the  two  youngest  daughters  of 
Colonel  Grwynne.  They  were  both  in- 
fants at  the  time  when  the  appointment 
impeached  by  the  bill  was  made,  but  the 
plaintiff,  Emma  Sophia,  attained  twenty- 
one  on  the  9th  of  July  1838,  and  did  not 
marry  the  plaintiff,  G.  Harrison,  till  No- 
vember 1888,  and  the  plaintiff  Georgiana 
Caroline  attained  twenty-one  on  the  23rd 
of  January  1837,  and  was  then  unmarried. 
The  defendants  to  the  bill  were  the  repre- 
sentatives of  J.  Brundrett,  Harries  and 
France,  the  trustees,  and  the  other  daugh- 
ters and  the  parties  who  represented  them. 
The  bill  stated  all  the  deeds  and  alleged 


the  impeached  appointment  to  be  fraudu- 
lent ;  that  Brundrett  accepted  and  acted 
in  the  trusts  of  the  deeds  of  August  1821 
and  October  1821  ;  that  the  two  Equitable 
policies  were  deposited  and  remained  with 
him  as  trustee ;  that  at  the  date  of  the  deed 
of  August  1821,  he,  as  trustee,  paid  the 
premiums  on  the  policies,  and  thereby  kept 
up  the  policies,  and  Colonel  Gwynne  was 
permitted  by  him  to  remain  in  possession 
of  the  estates,  but  that  he  did  not  punc- 
tually pay  the  premiums  on  the  policies ; 
that  in  October  1832,  a  large  sum  was  due 
to  J.  Brundrett  from  Colonel  Gwynne  on 
account  of  the  premiums  on  the  policies ; 
that  in  the  year  1832,  Colonel  Gwynne 
was  in  want  of  money,  and  was  desirous  of 
being  relieved  from  the  payment  of  the 
premiums  payable  on  the  policies,  and  of 
X>aying  the  sum  due  from  time  to  time  to 
J.  Brundrett  as  aforesaid,  and  J.  Brundrett 
was  desirous  of  obtaining  payment  thereof, 
and  it  was  proposed  by  Colonel  Gwynne 
and  J.  Brundrett,  or  proposed  by  the  one 
and  assented  to  by  the  other  of  them,  and 
was  agreed  and  arranged  between  them, 
that  Colonel  Gwynne,  by  virtue  and  in 
exercise  of  the  power  given  to  him  by  the 
indenture  of  the  1st  of  October  1821, 
should  execute  an  appointment  of  the 
bonuses  in  favour  of  such  of  his  daughters 
as  should  be  willing  to  concur  in  such 
arrangement,  and  that  J.  Brundrett,  with 
the  concurrence  of  such  appointees,  should 
then  surrender  such  bonuses  and  appro- 
priate part  of  the  money  to  be  received 
upon  such  surrender  as  a  fund  to  answer 
the  future  payment  of  the  premiums  so  as 
to  relieve  Colonel  Gwynne  therefrom,  and 
to  apply  part  thereof  in  payment  of  the 
sum  due  from  Colonel  Gw3mne  to  J. 
Brundrett  as  aforesaid,  and  otherwise  for 
the  benefit  of  Colonel  Gwynne ;  that  of 
the  daughters,  those  three  to  whom  the 
appointments  were  made  while  of  full  age 
were  residing  with  their  father ;  that  Mrs. 
Gibert,  another  of  them,  was  married  and 
residing  abroad,  and  two  of  the  others  (the 
present  plaintiffs)  were  then  infants  ;  that 
before  October  1832,  both  Colonel  Gwynne 
and  J.  Brundrett  applied  to  the  three 
daughters  and  requested  them  to  concur 
in  the  arrangement,  and  that  they  agreed 
to  do  so,  but  that  Charlotte  Elizabeth, 
another  of  the  daughters,  refused  to  con- 
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eur  therein,  and  in  consequence  of  this 
refusal  the  appointment  was  made  to  the 
three,  and  not  to  the  four  as  was  intended. 
The  hill  then  alleged  that  J.  Brundrett 
obtained  423^  out  of  the  monies  arising 
from  the  surrender  of  the  bonuses  for  his  own 
use ;  that  the  appointment  made  by  the  deed- 
poU  was  made  in  consideration  of  and  for 
giving  e£fect  to  the  arrangement  and  bargain 
before  mentioned  between  Colonel  Qwynne 
and  the  appointees,  'and  for  the  benefit 
and  relief  of  Colonel  Gwynne ;  that  it  was 
void  in  equity ;  that  Brundrett  was  a  party 
to  and  well  acquainted  with  all  the  circum- 
stances connected  with  such  arrangement 
and  bargain,  and  the  appointment  being  void 
the  autibority  given  to  him  was  invalid  as 
against  the  plaintiffs,  the  infants,  and  the 
other  daughters,  except  the  appointeeSi 
and  the  surrender  of  the  bonuses  was,  as 
regarded  the  other  daughter  and  the  plain- 
tiffs, a  breach  of  trust ;  ihat  by  the  snr- 
render  they  were  reapectively  depriyed  of 
their  shares  in  such  bonuses,  which  they 
would  otherwise  have  been  entitled  to 
receive  upon  the  decease  of  Colonel 
Ghwynne;  and  the  bill  charged  that  the 
validity  of  the  appointment  was  not  in 
any  manner  brought  in  question  in  the 
suit  and  proceedings  above  mentioned,  and 
that  the  facts  were  not  put  in  issue,  and 
that  the  appointment  throughout  the  pro- 
ceedings was  assumed  to  be  a  valid  ap- 
pointment; that  these  proceedings  were 
irregular  in  respect  of  the  infancy  of  the 
present  plaintiffs  ;  that  the  estates  charged 
with  the  premiums  of  the  policies  were  of 
ample  value  to  answer  the  premiums,  and 
that  J.  Brundrett,  under  the  trusts  of  the 
term,  might,  from  time  to  time,  have  raised 
the  money  necessary  to  provide  for  the 
payment  of  the  same. 

The  defendants,  the  executors  of  J. 
Brundrett,  by  their  answer  stated  that  J. 
Brundrett  and  his  partners,  from  the  year 
1812  to  1833,  paid  such  of  the  premiums 
from  time  to  time  payable  upon  and  kept 
up  the  policies  so  effected  with  the  Equit- 
able, Albion,  and  Pelican  companies  as 
were  not  paid  by  Thomas  Lowten  the 
uncle  and  Thomas  Lowten  the  nephew, 
and  Colonel  Ghvynne  personally,  out  of 
monies  belonging  to  himself  and  his  part- 
ners; that  Jonathan  Brundrett  did  not 
execute  the  deeds  of  August  ^^^  October 


1821,  and  their  belief  that  he  was  not 
aware  of  the  existence  of  the  deed  of  October 
1821  until  the  26th  of  October  1832,  or  of 
the  assignment  of  the  policies  mentioned 
in  the  deed  of  August  1821  having  been 
made,  and  that  he  being  thus  ignorant  of 
the  imperfectly  executed  deed  of  the  1st 
of  October  1821,  never  accepted  or  acted 
in  the  trusts  of  the  indentures  or  either  of 
them,  and  that  he  was  not  aware  of  or  had 
forgotten  the  existence  of  the  powers  vested 
in  him  under  the  deed  of  the  28th  of  August 
1821  until  the  17th  of  November  1831, 
when  they  said  he  was  informed  of  them 
in  the  particular  manner  mentioned  in  the 
answer.  [The  answer  then  set  forth  a  very 
long  correspondence  between  J.  Brundrett 
and  Colonel  Gwynne,  and  various  other 
circumstances  which,  in  the  view  the  Court 
took  of  Ihis  case,  it  is  not  necessary  to 
state] ;  that  the  appointment  of  the  14th  of 
December  1832,  of  the  money  secured  by 
the  two  Equitable  policies  in  favour  of  the 
plaintiffs  Emma  Sophia  Haxiison  and 
Gborgiana  Caroline  Gwynne,  and  of  Char- 
lotte Elizabeth  Gwynne,  and  Julia  Arabella 
Gwynne,  was  made  in  consideration  of  the 
appointment  of  the  3rd  of  October  1832, 
and  in  compensation  for  the  shares  in  the 
bonuses  to  which  the  plaintiffs  E.  S.  Har- 
rison and  G.  C.  Gwynne  and  C.  £•  Gwynne 
and  J.  A.  Ghwynne,  or  any  or  either  of 
them,  were  or  might  become  entitled,  and 
that  they  had  had  and  taken  the  benefit 
of  the  appointment  of  the  14th  of  December 
1832,  and  were  therefore  bound  to  give 
effect  if  necessary  to,  or  to  make  compensa- 
tion for  the  failure  of,  the  appointment  of 
the  3rd  of  October  1832  ;  that  the  suit 
in  this  court  having  been  adopted  and 
acted  upon  by  the  plaintifis  and  the  tnia- 
tees  appointed  under  the  decree,  it  was  no 
longer  competent  for  the  plaintiffs  to  bring 
the  same  in  question ;  or  if  competent  to 
the  plaintiffs  to  question  such  proceedings, 
that  the  present  suit  was  not  properly  con- 
stituted for  that  purpose ;  that  the  plaintifi 
£.  S.  Harrison  and  G.  C.  Gwynne  had, 
with  full  knowledge  or  means  odT  knowing 
the  facts,  adopted  the  benefit  of  and  con- 
nected with  the  appointments  of  the  3rd  of 
October  and  the  14th  of  December  1832. 

r^Yie  only  material  evidence  in  the  cause 
Qotl^l^^^  of  the  deeds,  documents,  and 
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Mr.  Swafuton^  Mr,  /.  Parker^  (now 
Sir  James  Parker,  V.C.)  and  Mr.  Haddan 
appeared  for  the  plaintiffs. 

Mr.  BetheU,  Mr.  WiUeoek,  and  Mr. 
Prendergast,  for  the  representatives  of  J. 
Brondrett. 

Mr.  Chandless  and  Mr.  Peachy ,  for  the 
other  defendants. 

Jan.  19,  1852.  —  Turner,  Y.C,  after 
stating  as  above  the  facts  of  the  case,  said 
—This  case  may,  I  think,  conveniently  be 
considered  in  tiiree  points  of  view:  first, 
whether  J.  Brondrett  ever  became  liable  to 
the  plaintiffs  in  respect  of  the  matters  in 
question  in  this  suit;  secondly,  if  he  did  be- 
come so  liable,  wheUier  this  suit  is  properly 
constituted  for  enforcing  such  liability; 
and,  thirdly,  if  it  be  not  properly  consti- 
tuted whether  the  bill  should  be  dismissed 
without  reservation ;  and  if  it  be  properly 
constituted  whether  there  should  be  an 
absolute  decree  against  the  defendants,  or 
what  directions  should  be  given  for  the 
purpose  of  working  out  the  justice  of  the 
case. 

Upon  the  first  point,  the  original  liability 
of  Mr.  firundrett,  I  am  of  opinion  that  he 
was  liable  to  the  plaintiffs  in  respect  of 
these  matters.  I  think  it  clear  that  he  ac- 
cepted the  trusts  of  these  policies,  and 
equally  clear  that  the  appointment  of  the 
drd  of  October  1832  was  a  fraud  upon 
the  power.  And  I  think  that  Jonathan 
Brondrett  must  be  taken  to  have  known 
it  to  be  so  at  the  time  when  he  surren- 
dered the  policies,  and  paid  over  the 
monies  which  he  received  upon  the  sur- 
render. After  the  cases  which  have  been 
decided  upon  the  subject  of  firaudulent 
appointments,  it  is  hardly  necessary,  I 
thmk,  to  say  anything  on  the  subject  of 
this  appointment  being  a  fraud  upon  the 
power;  but  it  may  be  observed  that  its 
immediate  object  was  to  relieve  the  father, 
and  that  its  necessary  consequence  would 
be  to  relax  the  diligence  of  the  trustee  in 
enforcing  the  rights  of  the  children  against 
him.  And  it  may  be  useful  further  to 
observe  that,  where  a  trustee,  having  good 
reason  to  doubt  the  validity  of  an  appoint- 
ment, thinks  proper  to  act  upon  it,  he  must, 
in  my  opinion,  be  affected  by  the  con- 
sequences which  follow  upon  the  act;  and 
in  the  present  case  we  have  the  monies 
Nsw  Smis,  XXI.— GHAxa 


which  were  paid  over  to  the  appointees 
immediately  lent  to  the  father  upon  a  mort- 
gage of  his  life  interest  only.  That  Jona- 
than Brundrett  knew  the  appointment  to 
be  fraudulent  I  think  sufficiently  appears 
from  the  advice  which  he  received.  The 
transaction  was  attempted  to  be  justified 
upon  the  ground  of  the  necessity  of  the 
case,  but  I  cannot  hold  it  to  be  justified 
upon  that  ground.  I  take  the  rule  of  the 
Court  upon  that  point  to  be  perfectly  clear. 
A  trustee  is  not  in  all  cases  to  be  made 
liable  upon  the  mere  ground  of  his  having 
deviated  from  the  strict  letter  of  his  trust. 
The  deviation  may  be  necessary  or  may  be 
beneficial,  but  when  a  trustee  ventures  to 
deviate  from  the  letter  of  his  trust,  he  does 
so  imder  the  obligation,  and  at  the  peril, 
of  afterwards  satisfying  the  Court  that 
the  deviation  was  necessary  or  beneficial. 
The  defendants  have  given  no  evidence 
to  satisfy  me  that  it  was  either  necessary 
or  beneficial  that  this  appointment  should 
be  made. 

If  such  a  transaction  as  the  present  has 
been  excused  in  any  case,  I  think  it  would 
not  have  been  excused  in  this.  There  was 
a  suit  actually  pending  in  this  Court  at  the 
time  when  the  transaction  took  place,  and 
in  that  suit  the  very  appointment  in  question 
was  brought  forwud,  and  yet  the  facts  con- 
nected with  the  appointment  were  not  put 
upon  the  record,  but  a  decree  was  taken 
for  paying  over  the  fund  to  the  appointees, 
the  Court  being  kept  in  ignorance  of  those 
facts.  If,  therefore,  the  case  depended 
upon  the  first  point,  the  original  liability 
of  Mr.  Brundrett,  I  should  have  no  hesita- 
tion in  making  a  decree  in  favour  of  the 
plaintiffs. 

But  upon  the  second  point,  my  opinion 
is  that  this  suit  is  not  properly  constituted 
to  enforce  the  liability.  Looking  at  the 
deeds  of  October  and  December  1832,  the 
calculation  made  with  reference  to  the 
deed  of  December  1832,  and  the  letters 
which  passed  about  that  period,  I  am  of 
opinion  that  the  deed  of  the  14  th  of  De- 
cember 1832  is  directly  and  immediately 
connected  with  the  deed  of  the  3rd  of 
October  1832,  and  that  the  former  deed 
is  in  truth  no  more  than  a  cover  for  the 
latter  deed,  and  never  would  have  existed 
at  all  if  the  latter  had  not  been  executed ; 
and  yet  this  bill  is  strictly   confined  to 
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the  bonuses  appointed  by  the  deed  of 
October,  and  does  not  bring  the  deed  of 
December  within  the  power  of  the  Court. 
What  the  plaintiffs  are  in  effect  seeking 
by  this  bill  is  to  undo  part  of  one  entire 
transaction,  and  I  think  it  is  neither  con- 
sistent with  the  practice  of  the  Court  or 
the  justice  of  the  case  so  to  deal  with  the 
transaction.  The  practice  of  the  Court  is 
not  to  undo  transactions  in  part :  and  that 
it  is  not  consistent  with  the  justice  of  the 
present  case  to  do  so  is  obvious ;  for  the 
effect,  if  not  in  some  manner  corrected, 
would  be  to  leave  each  of  the  daughters 
who  are  plaintiffs  in  this  suitin  possession  of 
l,250i.  received  under  the  appointment  of 
December,  part  of  the  fraudulent  appoint* 
ment,  and  at  the  same  time  to  give  them 
their  shares  of  the  bonuses  for  default  of 
appointment  by  reason  of  the  same  fraud. 
It  may  be  said  that  this  might  be  set  right 
by  compelling  the  plaintiffs  to  account  for 
the  1,250/.  fdready  received.  But  sup- 
posing it  to  be  so,  which  I  doubt,  still 
justice  could  not  be  done ;  for  the  other 
daughters  who  took  under  the  appoint- 
ment of  December,  could  not,  I  think,  be 
compelled  upon  this  bill  to  refund  what 
they  have  received.  I  think  that  upon 
this  objection  being  pointed  out,  as  it  was 
though  not  very  clearly,  by  the  answer,  it 
was  incumbent  on  the  plaintiffb  to  have 
amended,  and  put  the  whole  transaction 
under  the  power  of  the  Court,  and  that 
they  having  neglected  to  do  so,  this  suit  is 
irregularly  constituted,  and  the  biU  must 
therefore  be  dismissed. 

The  question  then  to  be  considered  is, 
whether  it  should  be  dismissed  without 
reservation,  and  I  am  of  opinion  that  it 
should  not,  but  that  it  should  be  dismissed 
without  prejudice  to  a  new  bill,  for  I  think 
that  the  plaintiffs  have  shewn  that  they 
had  a  right  against  Brundrett,  and  I  think 
that  something  might  possibly  have  been 
coming  to  them  if  their  case  had  been  pro- 
perly framed.  I  desire,  however,  most 
distinctly  not  to  be  understood  to  give  the 
least  encouragement  to  the  filing  of  a  new 
bill,  for  I  do  not  think  that  under  any  cir- 
cumstances I  could  have  made  a  decree 
in  this  case  without  directing  very  stringent 
inquiries  as  to  the  extent  of  the  know- 
ledge of  the  plaintiffs  at  the  time  wh«i 
they   received    the    monies   which    were 


actually  appointed  to  them,  and  I  have  a 
strong  suspicion  what  the  result  of  those 
inquiries  would  have  been ;  for  although  it 
may  well  be,  as  was  put  by  the  plaintiffs  in 
argument,  that  on  an  appointment  to  A.  and 
B.  by  one  instrument,  and  a  fortiori  by 
different  instruments,  the  appointment  to 

A.  may  be  good  and  the  appointment  to 

B.  bad,  it  may  equally  well  be  that  A. 
and  B.  may  agree  between  themselves  that 
the  bad  appointment  shall  not  be  disturbed, 
and  I  have  not  much  doubt  what  the  effect 
of  such  an  agreement  would  be  if  it  were 
afterwards  sought  to  charge  the  trustee. 
It  is  not  necessary,  however,  to  decide  any- 
thing on  that  point.  I  dismiss  the  bill  upon 
the  ground  that  under  the  circumstances 
of  this  case  the  appointments  of  October 
and  December  1832  must  stand  or  fall 
together,  and  that  this  bill  does  not  enable 
them  so  to  be  dealt  with. 

As  to  the  costs,  I  am  of  opinion  that 
they  must  be  paid  by  the  plaintiffs.  I 
see  no  ground  for  saddling  the  estate  of 
Brundrett  with  costs  which  arise,  as  I 
think,  from  the  mistake  of  the  plaintifis.  I 
shall,  therefore,  dismiss  the  bill  with  costs, 
adding  the  clause  without  pr^udice  to 
filing  a  new  bill. 


KiNDERBLET,  V.C. 

Jan.  14. 


} 


CLEMENTS  V.  BOWES. 


Public  Company — Bill  for  an  Account — 
Demurrer-^Parties — Financial  Committee. 

The  plaintiff  filed  a  bill  on  behalf  of  him- 
telf  and  the  other  shareholders  tn  a  eempamf 
against  the  persons  forming  the  finameial 
oommitteCf  praying  that  an  account  might  he 
taken  of  aU  monies  received  by  the  defem- 
dants  in  respect  of  deposits  upon  shares^  and 
an  account  of  the  costs  and  expenses  inemrred 
by  them^  and  that  the  amount  due  to  the 
plaintiff  and  the  other  shareholders^  after 
giving  credit  for  the  monies  paid  by  them^ 
might  be  distributed  rateably  amongst  the 
shareholders  t^^Held^  upon  demurrer  to  the 
biUf  that  the  fact  of  the  defendants  having 
already  rendered  an  account  did  not  preclude 
the  pi^wtiff  from  having  an  account  taken 
Hinder  t^  authority  of  the  Court :  and  that  the 
Y^eiy  f^^<>^^*dedfor  these  cases  by  the  Wind' 


"V 


Yql.  XXL] 


MICHAELMAS  1851  to  MICHABLMAS  1852. 


907 


hjf'Hp  AcU  did  no^  take  away  the  plamt^i 
n^  toJUe  a  hill  far  a  similar  purpose, 

HMy  alsOf  on  the  demurrer  as  to  parties, 
that  as  aU  the  shareholders  had  a  commom 
mterest  the  plaintiff  might  without  their  eon* 
tentJUe  a  bill  on  behalf  of  aU^  and  that  as 
ihe  financial  committee  were  the  only  persons 
sJA^ed  by  the  bUl  to  have  had  power  over 
the  funds  of  the  company  ^  it  was  not  neces' 
tary  to  make  any  other  persons  who  might 
have  acted  as  directors  parties  to  the  suit. 

This  bill  was  filed  by  Benjamin  Clements, 
on  behalf  of  himself  and  all  other  the  share- 
holders in  a  projected  company  formed,  in 
the  year  1845,  for  making  arailwayfirom  the 
town  of  Hull  to  the  city  of  Lincoln,  to  be 
called  the  Hull  and  Lincoln  Direct  Rail- 
way Company,  and  the  defendants  were 
certain  shareholders  in  the  company  who 
wete  appointed  the  finance  committee. 

The  bill  stated  that  the  projected  rail- 
way or  scheme  was  provisionally  registered ; 
that  the  plaintiff  made  a  formal  application 
for  an  allotment  of  500  shares  in  the  said 
railway  company,  and  paid  1,050^.,  being 
the  amount  of  deposit  on  such  share  at 
21, 2s.  per  share ;  that  the  plaintiff,  instead 
of  haying  an  allotment  of  such  shares  in 
the  company,  received  scrip  certificates  for 
the  said  500  shares ;  that  he  subsequently 
purchased  through  his  broker  115  addi- 
tional shares;  that  an  act  of  parliament 
was  applied  for,  and  the  sum  of  26,250/. 
was,  on  the  4th  of  February  1846,  deposited 
with  the  Accountant  General,  in  conformity 
with  the  standing  orders  of  the  House  of 
Commons,  and  leave  was  given  to  bring  in 
a  bill  for  incorporating  the  said  company, 
but  that  the  bill  was  thrown  out  in  the  Com- 
mittee, and  the  projected  scheme  thereupon 
fell  to  the  ground ;  that  the  five  defendants 
J.  Bowes,  H.  S.  Bright,  J.  Hall,  J.  Eggin- 
ton,  and  W.  G.  Todd  were  appointed  the 
finance  committee  of  the  said  proposed 
company,  and  all  the  deposits  which  were 
made  in  respect  of  shares  were  placed  under 
the  exclusive  controul  and  at  the  disposal 
of  the  defendants,  who  accepted,  and  acted 
in  the  controul  and  disposition  thereof;  and 
they,  the  said  defendants,  were  authorized 
and  empowered  to  make  out  and  settle  and 
^just  the  accounts  thereof,  they  being 
answerable  and  accountable  to  the  share- 
holders of  the  said  company,  and  the  said 


defenduits  became  and  were  liable  and 
accountable  to  all  the  shareholders  for  all 
receipts  and  pa3nnents  made  to  or  by  or  in 
the  name  of  the  said  company;  that  an 
advertisement  was  issued  by  the  defendants 
offering  to  the  plaintiff  and  the  other  share- 
holders a  return  of  17s.  6d,  per  share  in 
respect  of  the  balance  of  deposit ;  that  the 
plaintiff  declined  to  accept  the  proposed 
payment  of  17s,  6d,  per  share;  that  at 
the  request  of  the  plaintiff  an  account  of 
the  receipts  and  expenditure  of  the  finance 
committee  was  ftirnished  to  him  by  their 
secretary;  that  such  account  being  very 
vague  and  unsatisfactory  the  plaintiff  con- 
sidered himself  justified  in  demanding  a 
return  of  the  whole  of  the  deposit  paid 
upon  his  shares,  but  finding  that  he  was 
unable  to  obtain  such  repayment  he  com- 
menced an  action  at  law  in  November  1846 
against  the  defendant  W.  G.  Todd,  who  had 
been  one  of  the  most  active  members  of  the 
finance  committee ;  that  the  plaintiff  was 
unsuccessful  in  such  action,  but  he  had 
reason  to  believe  that  the  account  rendered 
to  him  by  the  finance  committee  was  erro- 
neous and  insufficient. 

The  bill  also  stated  that  some  time  after 
the  plaintiff  had  become  possessed  of  the 
said  scrip  certificates,  being  in  want  of  a 
temporary  loan  he  had  pledged  340  of  such 
certificates  with  two  persons  for  the  pur- 
pose of  raising  money  thereon,  and  that 
the  persons  with  whom  they  were  pledged 
had  accepted  the  17 s.  6d,  per  share  upon 
their  certificates,  and  that  by  this  means 
the  defendants  became  possessed  of  340  of 
the  plaintiff's  certificates.  The  plaintiff 
charged  that,  under  the  circumstances,  he 
was  entitled  to  receive  from  the  defen- 
dants the  difference  between  the  amount 
paid  by  them  in  respect  of  the  said  340 
shares,  and  the  sum  paid  by  the  plaintiffs 
in  respect  of  the  deposit  thereon.  The  bill 
prayed  that  an  account  might  be  taken  by 
and  under  the  direction  of  the  Court  of  all 
monies  which  had  been  received  by  or  come 
under  the  controul  and  disposition  of  the 
defendants,  or  any  or  either  of  them,  in 
respect  of  deposits  paid  upon  shares  applied 
for  or  agreed  to  be  taken  in  the  said  pro- 
jected company,  and  an  account  of  the 
capital  of  the  said  company,  and  also  an 
account  of  the  payments,  costs  and  ex- 
penses properly  made    and   incurred   or 
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sustained  by  the  defendants  in  the  manage- 
ment of  the  affairs  of  the  said  projected 
company,  and  of  the  residue  or  surplus 
remaining  after  allowing  such  payments, 
costs,  charges  and  expenses  ;  and  that 
such  balance  or  surplus  might  be  appor- 
tioned to  the  shares  in  respect  of  which 
the  deposits  were  so  paid;  and  that  the 
amount  due  to  the  plaintiff  and  all  other 
the  shareholders  on  behalf  of  whom  the 
plaintiff  sued  respectively,  after  giving 
credit  for  the  amounts  already  received  by 
them  respectively  (including  the  sum  of 
S9SL  2s,  6d,  for  which  the  plaintiff  thereby 
consented  to  give  credit)  might  be  paid  to 
the  plaintiff  and  such  other  shareholders 
as  aforesaid  by  the  defendants;  and  that 
for  the  purposes  aforesaid  all  proper  ac- 
counts might  be  taken,  and  all  proper 
directions  given ;  and  that  the  other  share- 
holders on  whose  behalf  the  plaintiff  sued 
might  be  ascertained. 

To  this  bill  a  demurrer  was  put  in  for 
want  of  equity  and  for  want  of  parties. 

Mr.  Matins  and  Mr.  Miller,  in  support 
of  the  demurrer,  contended  that  a  sufficient 
account  had  already  been  rendered  to  the 
plaintiff  of  the  receipts  and  payments  by 
the  financial  committee :  that  the  plaintiff 
ought  to  have  proceeded  under  the  Wind- 
ing-up Act ;  and  that  the  legislature  having 
provided  an  express  remedy  for  obtaining 
an  account  of  the  affairs  of  a  joint-stock 
company,  the  plaintiff  could  not  be  allowed 
to  file  a  bill  for  the  same  object.  The 
case  of  Parhury  v.  Chadtoich  (V)  was  cited 
in  support  of  tiiis  argument.  It  was  also 
contended  that  all  the  shareholders  who 
had  received  back  any  portion  of  the 
money  paid  by  them  upon  their  shares 
ought  to  have  been  made  parties,  and  that 
the  directors  of  the  company  ought  to  have 
been  made  parties. 

The  following  cases  were  cited  :— 

Hichens  v.  Congreve,  4  Russ.  562 ;  s.  c.  . 

6  Law  J.  Rep.  Chanc.  167- 
Walhum  v.  IngUby,  1  Myl.  &  K.  61. 
Mare  v.  Malachy,  1  Myl.  &  Cr.  659 ; 

s.  c.  5  Law  J.  Rep.  (N.s.)Ohanc.  345. 
Taylor  v.  Salmon,  4  Myl.  &  Cr.  134. 

(1)  12Beay.  614;  s.  c.  19  La,^   j   p.-    (w.8.) 
Chanc. 562.  -».  ftep-  v       ) 


Mr.  WiUcock  and  Mr.  White,  for  the 
bill,  contended  that  the  fact  of  an  account 
having  been  given  by  the  defendants  did 
not  preclude  the  plaintiff  from  coming  to 
this  Court,  for  the  purpose  of  having  the 
accounts  taken  by  means  of  the  maclunery 
of  a  court  of  equity ;  that  there  was 
nothing  contained  in  the  Winding-up  Acts 
to  prevent  a  plaintiff  from  coming  to  this 
Court  by  a  bill  to  obtain  redress,  if  he 
considered  that  such  a  proceeding  was  the 
best  calculated  to  secure  his  rights;  and 
that  the  bUl  was  properly  framed  as  re- 
garded parties.  It  was  well  established 
that  a  plaintiff  might  file  a  bill  on  behalf 
of  himself  and  all  the  other  shareholders 
when  they  were  too  numerous  to  be  all 
made  parties,  and  the  persons  here  sug- 
gested as  being  necessary  parties  were 
interested  as  much  as  the  plaintiff  in  having 
the  accounts  properly  taken.  It  was  also 
submitted  that  as  no  other  body  of  persons 
than  the  financial  committee  were  alleged 
by  the  bill  to  have  had  the  disposal  of  the 
funds  of  the  company,  it  was  not  necessary 
to  make  any  other  directors  (in  case  there 
were  any)  parties  to  this  bUl. 

The  following  cases  were  cited  : — 

Evans  v.  Stokes,  1  Keen,  24 ;   s.  c.  5 

Law  J.  Rep.  (n.s.)  Chanc.  129. 
Bainbridge  v.  Burton,  2  Beav.  539. 
Lund  V.  Blanshard,  4  Hare,  9 ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  332. 
Richardson  v.  Hastings,  7  Beav.  301  ; 

s.  c.  13  Law  J.  Rep.  (n.s.)  Chanc. 

129,  142. 
Lovell  V.  Andrew,  15  Sim.  581. 

KiNDERSLET,  V.C. — I  think  this  de- 
murrer must  be  overruled.  The  demurrer 
is  for  want  of  equity  generally,  and  also 
for  want  of  parties.  The  bill  is  filed  by 
Benjamin  Clements  on  behalf  of  himself 
and  all  the  shareholders  other  than  and 
except  the  defendants,  and  the  defendants 
are  certain  shareholders  in  the  company 
who  appear  to  have  been  appointed  a 
finance  committee.  The  bUl  states  tlie 
projection  of  the  company,  and  states  the 
various  circumstances  antecedent  to  an 
application  to  parliament,  and  then  it  states 
that  a^  Act  was  applied  for  on  behalf  of 
t\ie  'p^^S^^^^  company,  and  a  sum  of 
DA  2^^^*  ^^  deposited  with  the  Accountant 
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General)  in  conformity  with  the  standing 
orders,  and  leave  waa  given  to  bring  in  the 
bill.  That  the  bill  was  afterwards  thrown 
out  in  the  House  of  Commons,  and  the 
scheme  fell  to  the  ground.  Then  it  states 
that  the  defendants  were  appointed  the 
finance  committee  of  the  proposed  com- 
pany, and  all  the  deposits  which  were  made 
in  respect  of  shares  were  placed  under  the 
exclusive  controul  and  at  the  disposal  of 
the  defendants,  who  accepted  and  acted  in 
the  controul  and  disposition  thereof;  and 
they  were  authorized  and  empowered  to 
make  out  and  settle  and  adjust  the  accounts 
thereof,  they  being  answerable  and  account- 
able to  the  shareholders  of  the  said  com- 
pany, and  the  said  defendants  became  and 
are  liable  and  accountable  to  all  the  share- 
holders for  all  receipts  and  payments  made 
to  or  by  or  in  the  name  of  the  said  com- 
pany. That  is  a  distinct  allegation  that 
all  the  deposits  of  the  shareholders  were 
placed  under  the  exclusive  controul  of  the 
defendants.  Then  the  bill  states  the  plain- 
tiff's demand  for  a  return  of  his  whole 
deposit,  and  a  correspondence  is  set  out  in 
wMch  the  defendants  offer  to  return  the 
ram  of  17t.  6d.  per  share ;  and  it  states 
that  an  account  was  rendered  to  him  to 
shew  in  what  way  the  finance  committee 
had  dealt  with  the  money  placed  in  their 
hands.  It  also  states  that  an  action  was 
brought  by  the  plaintiff  against  the  defen- 
dant W.  G.  Todd,  and  it  contains  various 
other  charges  and  prays — ^not  a  dissolu- 
tion and  winding  up  of  a  partnership,  and 
that  the  accounts  might  be  taken — ^but  it 
prays — [His  Honour  here  read  the  prayer 
of  tfie  bUl  set  forth  above]. 

Now,  the  bill  merely  asks  that  the  de- 
fendants, who  are  allowed  to  have  received 
all  the  deposits  in  respect  of  the  shares, 
may  account  for  what  they  have  received, 
and  that,  after  applying  such  monies  in 
satisfaction  of  all  payments,  costs,  and 
expenses,  the  surplus  may  be  divided  not 
among  any  given  class  of  the  shareholders, 
but  genendly  among  them  all,  including 
not  only  those  who  have  received  their 
17«.  6d.t  but  the  rest  also. 

The  plaintiff  states  that  in  respect  of 
some  of  his  shares  the  17«.  6d.  had  been 
received  by  those  in  whose  hands  the  shares 
were,  but  as  to  the  other  shares  he  had  re- 
ftised  to  receive  the  money. 


The  demurrer  is  argued  on  these  grounds : 
first,  that  a  sufficient  account  has  been 
already  rendered,  and  that  the  plaintiff 
ought  not  to  be  allowed  to  sue  the  defen- 
dants solely  in  respect  of  that  matter.  Now, 
whether  the  account  was  satisfactory  or 
not,  the  rendering  of  the  account  could 
not  prevent  a  person  from  filing  a  bill  to 
have  an  account  taken  under  the  authority 
of  the  Court.  It  is  not  sufficient  that  an 
account  should  be  rendered  upon  the  re- 
presentation of  the  defendants,  but  the 
plaintiff  has  a  right  to  have  an  account 
taken  under  the  machinery  which  this 
Court  provides :  therefore  rendering  an 
account  is  not  sufficient. 

The  second  ground  of  demurrer  is, 
that  the  plaintiff  ought  to  proceed  under 
the  Winding-up  Act,  and  that  the  legis- 
lature having  provided  the  method  of 
winding  up,  and  dealing  with  the  affairs 
of  an  inchoate  railway  company  of  this 
kind,  as  well  as  others,  this  Court  ought 
to  refuse  to  a  party  the  right  of  coming 
here  to  have  the  account  taken.  The 
case  of  Parhury  v.  Chadwick  was  cited, 
in  which  the  late  Master  of  the  Rolls 
stayed  proceedings  in  a  suit  on  motion 
where  a  bill  had  been  filed  after  an  order 
made  for  winding  up  a  company,  and 
where,  if  I  apprehend  rightly  the  nature 
of  the  suit,  it  sought  relief  of  the  same 
nature  as  that  provided  by  the  Winding 
up  Act;  at  all  events,  the  bill  in  that 
case  was  filed  after  the  order  for  winding- 
up  had  been  obtained.  Without  stating 
whether,  if  there  had  been  an  existing 
order  to  wind  up,  and  then  this  bill  had 
been  filed,  I  should  have  considered 
that  a  sufficient  ground  for  allowing 
the  demurrer,  it  appears  to  me  that  it 
cannot  be  a  good  ground  of  demurrer  to 
say,  "You  shall  not  have  your  remedy 
by  bill,  because  you  may  apply  for  a 
winding-up  order,  and  it  may  be  the  Court 
will  grant  it."  I  am  far  from  taking  it  for 
granted  that  the  Court  would,  in  this  case, 
make  such  an  order.  I  am  not  satisfied 
about  that,  though  I  do  not  say  it  would 
not  grant  it.  I  express  no  opinion  upon 
that;  but  from  my  experience  in  these 
matters  I  have  been  led  to  this  conclusion, 
that  great  as  is  the  difficulty  in  proceeding 
under  a  suit  for  this  sort  of  purpose,  the 
mischief  of  applying  the  Winding-up  Act 
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to  8ucb  a  case  is  greater;  but  the  real 
question  is,  whether  the  legislature,  in 
providing  a  remedy  under  this  act,  has  ex- 
cluded the  remedy  under  a  bill  for  making 
certain  individuals  who  have  received 
money  in  respect  of  a  number  of  shares, 
account  for  the  money,  after  allowing  for 
all  costs,  charges,  and  expenses,  and  for 
distributing  such  surplus  amongst  all  the 
shareholders,  fro  ratd^  according  to  the 
number  of  their  shares.  To  oust  the  juris- 
diction of  the  Court  of  Chancery  in  such 
a  case,  the  legislature .  should  have  so 
declared  it.  It  is  plain  where  the  court 
of  equity  has  jurisdiction  in  such  a  case, 
an  act  giving  further  relief  does  not  by 
that  oust  the  title  of  the  court  of  equity, 
without  express  terms  being  used  to  put 
an  end  to  the  jurisdiction,  which  is  inhe- 
rent in  the  Court.  It  appears  to  me, 
therefore,  that  the  second  ground  of  de- 
murrer is  not  sustainable. 

As  to  the  demurrer  for  want  of  parties, 
the  demurrer  itself  represents  two  diffi- 
culties as  existing  on  the  bill  with  respect 
to  parties,  and  is  framed  in  this  way: 
"and  for  further  cause  of  demurrer,  the 
defendants  say  that  it  appears  by  the 
plaintiff's  own  shewing  that  the  scrip  or 
share  holders  in  the  bill  mentioned,  who 
had  not  received  the  sum  of  17^*  6cl.  per 
share  on  their  respective  shares  on  scrip 
in  the  said  bill  mentioned,  and  also  the 
said  several  share  or  scrip  holders  of  the 
said  projected  company,  and  the  per- 
sons who  entered  into  a  subscription  for 
the  purpose  of  forming  the  said  company, 
other  than  these  defendants,  are  necessary 
parties  to  the  said  bill,  and  yet  the  plain- 
tiff hath  not  made  such  several  persons,  or 
any  or  either  of  them,  parties  to  the  bill." 
Now,  the  persons  here  represented  as 
necessary  parties  are,  first,  those  share- 
holders who  had  not  received  back  the 
17^.  6d.  per  share  (the  plaintiff  being  one 
who  has  not  received  back  that  sum  in 
respect  of  some  of  his  shares,  though  he 
did  with  respect  of  others  which  he  had 
pledged);  and  secondly,  those  who  had 
received  back  that  sum.  The  demurrer 
was,  in  fact,  intended  to  include  all  the 
shareholders.  As  to  those  who  did  not 
receive  that  sum,  the  question  comes  to 
this,  because  the  principle  is  clear.  '^^^ 
question  is,  whether  that   cl^  ^f  shaxe. 


holders  who  did  not  receive  the  money 
have  a  different  interest  from  those  who 
did  receive  back  the  amount ;  that  is,  the 
same  interest  in  the  relief  asked  by  the 
bill.  Now  the  relief  is  for  the  common 
interest  of  all  (if  for  any)  ;  I  am  far  from 
thinking  this  bill  is  for  the  interest  of  these 
parties ;  but  if  the  plaintiff  chooses  to  enter 
into  such  a  speculation  as  the  filing  of  this 
bill,  he  has  a  right  to  do  so.  The  relief 
asked  is,  to  make  five  individuals  who  are 
alleged  to  have  received  all  the  monies  paid 
by  way  of  deposit,  account  for  what  they 
have  received,  and  that  whatever  balance  is 
found  to  be  in  their  possession  after  pay- 
ment of  the  proper  expenses  may  be 
divided  not  amongst  any  class,  but  amongst 
all  pro  raidf  that  is,  the  174.  6d.  to  those 
who  have  not  received  it,  and  then  dividing 
the  rest  among  them  all.  I  cannot  see 
that  there  is  any  difference  of  interest 
between  the  one  class  or  the  other  as  fax  as 
the  relief  sought  by  the  bill,  which  is  the 
real  question.  If  a  person  files  a  bill  for 
himself  and  others,  there  may  be  some 
who  would  not  like  the  bill  to  be  filed,  but 
if,  on  the  face  of  the  transaction,  it  be  for 
the  common  interest  of  all,  it  is  no  more 
for  the  interest  of  one  than  the  other.  It 
is  clearly  for  the  interest  of  all  that  the 
relief  here  asked  should  be  granted.  It 
appears  to  me  there  is  no  ground  for  say- 
ing any  particular  class  should  be  repre- 
sented by  the  members  of  that  particular 
class.  Then,  the  other  class  mentioned  ia 
the  whole  of  the  shareholders.  The  answer 
to  that  is,  the  bill  states,  and  it  is,  there- 
fore, admitted  by  the  demurrer,  that  the 
whole  of  the  shareholders  being  upwards 
of  two  hundred  are  so  numerous,  that  it  is 
impossible  to  make  them  all  parties ;  and 
as  to  that  point  in  the  case,  it  is  clear  upon 
the  authorities  that  the  plaintiff  is  not 
obliged  to  make  them  all  parties. 

Now,  these  are  the  classes  of  shareholders 
who,  on  the  face  of  the  demurrer  itself,  are 
said  to  be  necessary  parties ;  but  it  is  alao 
argued  at  the  bar,  that  there  is  another 
class  of  persons  not  suggested  by  the 
demurrer  who  ought  to  be  made  parties, 
namely,  those  who  stood  in  the  position  of 
managers  and  carried  on  the  affairs  of  the 
concern  before  the  finance  committee  were 
^^w)inied;  but  on  the  face  of  the  bill  there 
i^*r0tbing  to  shew  when  they  were  ap- 
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pointed  or  why  they  were  appointed  the 
finance  committee,  and  with  one  angle 
exception  in  the  biU,  there  is  no  allusion 
to  any  other  body  of  directors.  No  doubt 
it  may  be  supposed  there  were  other 
directon,  but  the  bill  being  sflent  as  to 
such  other  directors,  and  no  mention  being 
made  of  any  other  body  of  directors  than 
the  finance  committee,  how  am  I  to  say 
that  there  were  other  persons  acting  as 
directon  ?  The  exception  I  allude  to  is 
the  expression  contained  in  a  letter  which 
was  addressed  to  the  plaintiff,  and  in 
which  mention  is  made  that  the  directors 
would  do  so  and  so ;  but  that  ib  not  an 
sUegation  of  the  fact  that  there  were  other 
directors.  The  bill  does  not  allege  that 
ihere  were;  but  this  gentleman  in  writing 
an  answer  says  that  the  directon  may  do 
to  and  so.  Can  I  then  say,  without  any 
further  evidence,  and  taking  the  biU  as  I 
most  do  to  be  true,  that  there  was  a  body 
of  directors  different  from  the  finance  com- 
mittee ?  Might  not  the  writer  of  that 
letter  have  meant  the  finance  committee 
when  he  used  the  term  directors?  No 
dottbt  advantage  may  be  taken  of  this  fact 
in  another  mode,  but  I  cannot  assume  that 
there  was  a  body  of  directors  who  ought  to 
have  been  made  parties  to  the  suit.  But 
suppose  there  was  such  a  body  of  directors, 
yKrhit  interest  have  they  different  from  the 
other  shareholders  in  respect  of  what  is 
asked  by  this  bill?  If  the  bill  sought  to 
impeach  the  management  of  the  directon 
in  imputing  to  them  any  improper  conduct, 
and  to  have  the  whole  deating  and  tnns* 
actions  of  the  concern  woimd  up,  then  it 
might  be  necessary  to  have  them  parties ; 
bat  that  is  not  so,  and  I  must  assume  all 
that  is  stated  here  to  be  true,  whether  the 
truth  has  been  cut  out  of  the  bill  by  the 
amendments  as  suggested  by  counsel  or 
not;  and  as  regards  the  relief  asked  here, 
there  is  nothing  to  shew  that  there  is  any 
ground  for  supposing  such  directon  must 
have  a  different  interest  from  the  share- 
holden  generally. 

I  have  now  considered  all  the  different 
grounds  ndsed  in  support  of  the  demurrer, 
and  my  opinion  is  that  the  demurrer  must 
*be  overruled.  It  is  unnecessary  to  say 
that  I  do  not  express  any  opinion  about 
the  amendments  to  the  bfll.  That  is  not 
my  concern. 


Parksr 
Feb 


»,V.C.') 
.  18.     > 


POPPLE  «.  HENBON. 


Heir — Costs^^Re-sak  of  Estate  agreed 
to  be  Mold, 

A.  contracted  to  sell  an  estate  to  B, 
Before  the  completion  of  the  purchase  B. 
died  intestate.  A  bill  was  filed  by  A. 
against  the  heir  and  administrator  of  B, 
pr aging  for  a  rc'-sale  of  the  estate  and  for 
the  application  of  the  purehase-numeg  to  the 
payment  ofAJ's  expenses  and  the  sum  agreed 
to  be  paid  by  B  : — Heldy  thai  A,  was  bound 
to  pay  the  costs  of  the  heir,  with  liberty  to 
add  them  to  his  own. 

Mr.  Henson  contracted  to  buy  an  estate 
of  Mr.  Popple,  and  paid  him  a  deposit  of 
100/.  Before  the  sale  was  completed  Mr. 
Henson  died  intestate,  leaving  an  infant 
heir,  and  administration  was  taken  out  to 
his  estate  by  his  widow. 

This  was  a  claim  filed  by  Mr.  Popple 
against  the  heir  and  administratrix  of  Mr. 
Henson.  The  relief  prayed  was  that  the 
estate  might  be  re- sold,  and  that  the  money 
produced  by  such  re-sale,  together  with 
the  deposit,  might  be  applied  in  payment 
to  the  plaintiff  of  the  purchase-money,  and 
interest,  and  his  expenses. 

Mr.  CaimSf  for  the  plaintiff,  referred  to 
The  Duke  of  Beaufort  v.  Phillips  (1). 

Mr.  D.  Chambers^  for  the  administratrix. 

Mr.  Briggs,  for  the  heir,  asked  for  his 
costs. 

Mr.  Cairns,  for  the  plaintiff,  contended 
that  the  plaintiff  was  not  bound  to  pay  the 
heir  his  costs. 

Parker,  V.C.  said,  that  the  infant  heir 
was  a  necessary  party  to  the  suit,  and  had 
no  means  of  getting  his  costs  from  the 
administratrix,  and  that  the  plaintiff  must 
pay  him  his  costs,  with  liberty  to  add  them 
to  his  own.  The  decree  would  be  for  a 
re-sale,  and  that  the  money  arising  thereby 
and  the  deposit  should  be  applied  to  the 
pa3rment  of  the  plaintiff's  purehase-money, 
interest,  costs,  and  the  expenses  of  the 
sale,  and  that  the  surplus,  if  any,  should 
go  to  the  heir. 


(1)  1  De  Oex  ft  Sm.  821. 
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KlNDERSLEY,'^ 

V.C.  >       SILVER  »•  STEIN. 

Jan.  17.     J 

Claim — Parties'^Execuiors  in  the  Mau' 
ritius, 

A  testator  dying  in  the  Mauritius  ap' 
pointed  executors  in  that  country,  and  left 
the  residue  of  his  property  to  his  mother  in 
England,  The  executors  in  the  Mauritius 
transmitted  the  residue  to  England,  hut  the 
mother  of  the  testator  ^having  died,  the 
amount  was  paid  to  her  executors,  who  paid 
all  her  debts  exceeding  the  amount  to  which 
she  became  entitled  from  the  testator* s  estate. 
The  plaintiff  was  a  creditor  of  the  testator, 
and  filed  a  claim  to  obtain  payment  of  his 
debt,  or  to  have  the  testator's  estate  admin- 
istered:— Held,  that  the  Mauritius  executors 
were  imprvperly  made  parties  to  this  claim, 
and  that  the  plaintiff  could  not  have  relief 
against  the  executors  of  the  testator's  mother 
without  having  a  legal  personal  representa- 
tive of  the  testator  consUtuted  in  this  country, 
a  party  to  the  suit. 

This  was  a  claim  filed  by  Edwin  and 
James  Silver,  and  it  stated  that  W.  H. 
Lovewell,  late  of  Whittey,  in  the  county 
of  Berks,  but  who  died  at  Port  Louis  in 
the  Mauritius,  captain  in  the  merchant  ser- 
vice, was  at  the  time  of  his  death,  and  that 
his  estate  still  was,  indebted  to  the  plain- 
tiffs in  the  sum  of  81/.  10s.  lOd,  for  goods. 
That  the  said  W.  H.  Lovewell  died  in  the 
year  1848,  and  the  defendants  Robert 
Stein  and  William  Dick,  who  resided  in 
the  Mauritius,  were  his  executory,  and  the 
said  debt  had  not  been  paid  to  the  plain- 
tiffs. That  the  said  W.  H.  Lovewell,  by 
his  will,  gave  all  his  personal  estate  and 
effects  to  his  mother  Catherine  Lovewell, 
deceased,  and  the  defendants  got  in  and 
converted  into  money  all  such  personal 
estate  and  effects,  and  paid  some  of  the 
debts  of  tlie  said  W.  H.  Lovewell  in  full, 
and  remitted  the  sum  of  74/.  15s.,  being 
the  balance  of  that  estate,  to  Messrs.  Scott, 
Bell  &  Co.,  merchants  of  London,  in  order 
that  the  same  might  be  paid  by  them  to 
Catherine  Lovewell,  and  that  the  defen- 
dants R.  Stein  and  W.  Dick  did  not  retain 
in  their  hands  any  assets  of  W.  H.  Love- 
well to  answer  the  debt  of  the  plaintiffs. 
That  the  said  Catherine  Liov^^^]!  died  in 


January  1849,  before  the  sum  of  74/. 
15s,  arrived  in  England;  and  the  defend 
dant  George  Arnold  was  the  duly  con- 
stituted legal  personal  representative  of 
Catherine  Lovewell,  and  that  Messrs. 
Scott,  Bell  &  Co.  handed  over  the  said 
sum  of  74/.  15^.  to  George  Arnold  as  such 
personal  representative.  The  plaintiffs, 
therefore,  claimed  to  be  paid  the  said  debt 
of  81/.  10s.  lOd.  with  their  costs  of  this 
suit,  and  in  default  thereof  they  claimed  to 
have  the  personal  estate  of  W.  H.  Love- 
well administered  in  this  court  on  behalf 
of  themselves  and  all  other  the  unsatisfied 
creditors  of  W.  H.  Lovewell,  and  to  have 
the  said  sum  of  74/.  15s.  refiinded  by  the 
said  George  Arnold ;  and  for  these  purposes 
that  all  proper  directions  might  be  given 
and  accounts  taken. 

It  appeared  from  the  affidavits  filed  in 
support  of  the  claim,  that  upon  the  death 
of  W.  H.  Lovewell,  his  estate  was  wound 
up  by  the  defendants,  his  executors  in 
the  Mauritius,  under  the  superintendence 
of  the  Curator  of  intestates'  effects,  acting 
on  behalf  of  absent  interested  parties. 
The  debts  of  which  Captain  Lovewell 
gave  notice  were  paid,  and  the  balance 
of  74/.  15s,  was  sent  to  England  for  Mrs. 
Lovewell,  Captain  LoveweU's  mother,  as 
his  sole  legatee.  It  also  appeared  that 
the  defendants,  Messrs.  Stein  &  Dick,  were 
still  residing  in  the  Mauritius,  and  that 
Arnold  upon  receiving  the  74/.  15s,  had 
discharged  all  claims  upon  the  estate  of 
Mrs.  Lovewell,  and  exceeding  the  said 
sum  of  74/.  15s, 

A  motion  was  made  in  February  1851 
on  behalf  of  the  plaintiffs,  that  they  might 
be  at  liberty  to  serve  a  writ  of  summons 
for  the  defendants,  Stein  and  Dick,  to 
appear  and  shew  cause  against  this  claim. 
An  order  was  accordingly  made,  and 
Messrs.  Stein  &  Dick  now  appeared  by 
counsel. 

Mr.  Nalder  appeared  in  support  of  the 
claim. 

Mr,  Haig,  for  the  defendants.  Stein  and 
Dick,  submitted  that  the  claim  as  against 
them  ought  to  be  dismissed  with  costs. 
These  defendants  were  executors,  consti- 
tuted according  to  the  law  of  the  Mauritius, 
1^^  had  administered  the  estate  in  that 
^utry.    They  could  not  be  sued  in  this 
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country,  nor  could  the  plaintiffs  proceed 
with  their  claim  in  England  without  having 
a  legal  personal  representative  of  Captain 
Lovewell  constituted  in  this  country. 

The  following  cases  were  cited— 

Tyler  V.  Bell,  1  Keen,  826 ;  s.  c.  2 
Myl.  &  Cr.  89 ;  6  Law  J.  Rep.  (n.s.) 
Chanc.  169. 

Story^M  Conflict  of  Laws,  s.  513. 

Bond  ▼.  Graham,  1  Hare,  482 ;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  306. 

CMand  v.  Cleland,  Prec.  in  Ch.  63. 

Mr.  Newnton  appeared  for  another  de- 
fendant. 

XiNDERSLET,  V.C. — It  is  clear  in  my 
opinion  that  there  must  he  a  legal  personal 
representative  properly  constituted  in  Eng- 
land in  order  to  administer  this  estate. 
ThAt  appears  from  what  was  done  in  some 
of  the  cases  cited.  Then,  independently 
of  any  authority,  I  should  he  of  opinion  that 
to  administer  the  estate  in  England  of  a 
person  dying  in  the  Mauritius  and  to  whose 
property  administration  was  taken  out  in 
that  country,  there  must  he  a  legal  per- 
sonal representative  in  this  country.  It 
is  true  that  an  administrator  de  son  tort 
may  be  made  to  account  in  some  cases  ; 
but  being  of  opinion  that  it  is  necessary 
to  hare  a  legal  personal  representative 
constituted  in  England,  the  plaintiffs  ask 
for  leave  to  amend  the  claim.  To  this 
request  two  parties  object :  the  legal  per- 
sonal representatives  of  the  testator  con- 
stituted at  the  Mauritius,  and  Dr.  Arnold, 
who  is  in  this  country,  and  received 
the  money  remitted  by  the  Mauritius 
executors  to  the  residuary  legatee,  but 
who  died  before  the  fund  was  paid.  In 
support  of  the  objection,  the  case  of 
Tyler  V.  BeU  was  referred  to.  There 
it  was  a  demurrer  for  want  of  equity 
and  parties.  The  Court,  without  de- 
termining the  question  upon  the  de- 
murrer for  want  of  equity,  allowed  the 
demurrer  for  want  of  parties,  and  then 
decided  that  the  plaintiff  should  not  have 
leave  to  amend,  because  he  could  in  no 
case  have  relief  against  the  demurring 
parties. 

The   question,   therefore,  is    if    there 
was    before  the  Court   a  legal   personal 
Kaw  81U18,  XXL— CHAva 


representative  constituted  in  this  coun- 
try, could  the  plaintiffs  have  any  relief 
against  those  persons  who  are  on  the 
record  ?  As  to  the  relief  against  the  parties 
you  must  look  at  the  prayer  of  the  claim. 
It  asks  payment  of  the  debt  alleged  to  be 
due  to  the  plaintiffs  with  the  costs,  or,  in 
the  alternative,  it  claims  to  have  the 
personal  estate  of  the  testator  administered 
and  to  have  the  74^.  reminded  by  Dr. 
Arnold.  So  what  is  asked  is  administra- 
tion of  the  estate  for  the  benefit  of  all  the 
creditors,  and  a  refunding  by  Dr.  Arnold 
of  the  741.,  not  asking  that  the  Mauritius 
executors  should  refund,  but  that  Dr. 
Arnold  should  refund.  The  question 
then  is,  whether  the  plaintiffs,  creditors  in 
this  country  of  the  testator,  could  either 
witii  or  witiiout  a  legal  personal  represen- 
tative in  England  seeking  to  administer 
the  estate  against  such  a  person  make 
foreign  executors  parties  to  that  suit.  I 
think  not.  They  are  not  the  persons 
against  whom  the  estate  is  to  be  admin- 
istered, and  I  think  the  claim  ought  to  be 
dismissed  as  against  them.  The  case 
is,  however,  different  with  respect  to  Dr. 
Arnold.  Part  of  the  relief  asked  is,  that  he 
may  refund  the  money  he  has  received. 
If  there  were  here  a  legal  personal  repre- 
sentative constituted  in  this  country,  Dr. 
Arnold  might  be  a  proper  party,  because 
part  of  the  assets  have  come  into  his  hands 
on  the  supposition  that  it  was  a  clear  resi- 
due belonging  to  the  legatee.  I  think  the 
order  I  should  make  should  be  to  dismiss 
the  claim  as  against  the  Mauritius  ex- 
ecutors, and  the  plaintiffs  to  have  leave  to 
amend  their  claim  to  bring  before  the  Court 
a  legal  personal  representative  constituted 
in  this  country.  In  making  this  order,  I 
am  quite  certain  that  I  am  doing  what  is 
most  for  the  benefit  of  the  plaintifib  them- 
selves, and  that  it  will  save  them  consider- 
able expense. 


Parker 
Jan 


FARRANCE  V.  VILET. 


;r,  V.C.I 
.27.      J 

Infants — Shares  under  201. 


Shares  of  infants  in  a  testator^s  estate 
under  20L  each,  ordered  to  be  paid  at  once 
to  the  persons  maintaining  them, 
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This  was  a  suit  for  the  administration  of 
the  estate  of  a  testator. 

Mr,  Surrage  stated  that  he  appeared  for 
some  infieuit  defendants  whose  Stther  was 
dead  and  who  were  maintained  by  an  uncle, 
and  that  the  share  of  each  of  them  was 
between  lOl.  and  202. ,  and  asked  that 
these  sums  might  be  paid  at  once  to  the 
uncle,  he  undertaking  to  apply  them  for 
their  maintenance. 

Mr,  fValford  and  Mr,  Nevinson^  for 
other  parties. 

Pabker,  y.C.  directed  that  the  shares 
of  the  infants  not  exceeding  20l,  each 
should  be  paid  to  the  person  maintaining 
them. 


FUSTICXS.  "^ 

52.  >      In 

.81.     3 


Lords  Justicxs. 

1852 
Jan 


re  SPENCER. 


Payment  of  Money  out  of  Court — Admi- 
nistration^ whether  Diocesan  or  Prerogative 
—  Trustees  Relief  Act, 

A,  was  entitled  to  a  share  of  the  produce 
of  certain  chattels  and  of  no  other  property. 
She  was  domibUed  in  the  diocese  of  L,  and 
the  chattels  were  in  the  same  diocese'.  A, 
died  intestate.  The  chattels  were  sold  by 
the  trustee,  and  A,^s  share  of  the  money 
was  paid  into  court  under  the  provisions 
of  the  statute  10  <$•  11  Vict,  c,  96.  After 
thiSf  letters  of  administration  to  A,^s  estate 
were  taken  out  in  the  diocese  of  Z,  and  on 
an  application  for  the  payment  of  this  fund 
out  of  court  to  the  administrator,  the  same 
was  ordered,  the  Court  holding  that  a  pre- 
rogative administration  was  not  necessary. 

This  was  a  petition  for  the  payment  of 
a  sum  of  money  out  of  court,  which  had 
been  paid  in  under  the  provisions  of  the 
Trustees  Relief  Act,  10  &  11  Vict.  c.  96. 
It  appeared  that  Robert  Raine  by  his  will, 
dated  in  1828,  bequeathed  his  tenant  right 
in  and  to  his  farm  and  lands  situate  at 
Elmsthorpe,  in  Leicestershire,  and  all  his 
personal  estate  of  what  kind  soever,  to 
trustees  named  Oldacres  and  Singleton, 
upon  trust  during  the  minority  of  his 
children,  or  so  long  as  they  should  think 
fit,  with  the  consent  of  his  landlady*  to 
occupy  and  manage  the  said  f^^  for  theit 


benefit,  and  when  his  youngest  child  should 
attain  the  age  of  twenty-one  years,  or  at 
the  determination  of  his  then  present  ten- 
ancy, convert  his  personal  estate  into  money, 
and  invest  the  money  arising  therefrom 
and  apply  the  dividends  and  interest 
thereof  for  the  maintenance,  education  and 
support  of  his  chUdren,  and  then  upon 
trust  to  divide  the  capital  among  his  six 
children  therein  named,  giving  to  each  of 
his  sons  50/.  more  than  his  daughters. 
The  testator  appointed  the  same  persons 
executors  of  his  will.  He  died  in  1829, 
and  subsequently  his  daughter  Elizabeth 
married  W.  Spencer.  She  died  in  March 
1845,  leaving  her  husband  surviving.  In 
1845  W.  Spencer  died,  having  by  his  will 
appointed  John  S.  Spencer  and  others  his 
executors.  J.  S.  Spencer  alone  proved 
the  will  in  the  Archdeaconry  Court  of 
Leicester.  On  the  21st  of  May  1848  the 
youngest  child  of  the  testator,  R.  Raine, 
attained  the  age  of  twenty-one,  whereupon 
th^  proceeds  of  the  personal  property  of 
the  testator,  which  had  been  sold  since 
the  deaths  of  Mr.  and  Mrs.  Spencer,  were 
divided  among  his  children  by  Mr.  Single- 
ton, who  was  the  surviving  trustee  and 
executor,  excepting  the  share  of  Mrs.  Eliza- 
beth Spencer,  amounting  to  396/.,  which  as 
there  was  then  no  personal  representative 
of  her  who  could  receive  and  give  a  receipt 
for  the  same,  he  paid  into  court  under  the 
before-mentioned  statute.  After  the  money 
was  so  paid  in,  J.  S.  Spencer  obtained 
letters  of  administration  of  the  estate  and 
effects  of  Mrs.  Elisabeth  Spencer  from  the 
Archdeaconry  Court  of  Leicester.  This 
petition  was  then  presented,  which,  after 
stating  the  foregoing  circumstances,  prayed 
the  payment  out  of  court  of  the  S96I.  to 
him  as  her  administrator  and  legal  per- 
sonal representative. 

Mr,  Bird,  in  support  of  the  application, 
read  affidavits  shewing  that  Mrs.  £.  Spencer 
and  her  husband  were  at  the  respective  times 
of  their  deaths  domidled  witUn  the  limits 
of  the  Archdeaconry  of  Leicester,  and  that 
neither  Mrs.  Spencer  nor  her  husband  in 
her  right  were  or  was  possessed  of  any 
property,  except  her  interest  in  the  chattels 
and  stock  existing  at  the  time  of  their 
respective  deaths  in  specie  upon  the  testa- 
^Q^*8  farm  at  Elmsthorpe.      The  learned 

^ti^el   stated    that    upon   the    petition 
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coming  on  to  be  heard  before  Vice  Chan- 
cellor Turner  he  declined  to  make  an  order 
upon  the  Archdeaconry  letters  of  adminis- 
tfation,  but  required  a  prerogative  repre- 
sentation to  be  produced.     His   Honour 
observed  that  the  practice  had  prevailed 
of  requiring  the  production  of  a  preroga- 
tive representation  before  pa3ring  a  fund 
out  of  court,  and  that  to   change  such 
practice  might  give  rise  to  an  expensive 
contest  in  each   case  upon  the   question 
whether  there  were  bona  notabilia  or  not. 
His  Honour  requested  that,  as  a  similar 
question  had  lately  been  under  the  con- 
sideration  of  this   Court,  in  the  case  of 
In  re  KnowUs{l),  the  petition  might  be 
brought  under  their  Lordships'  consider- 
ation.    It  was  submitted  that  the  order 
asked  should  be  made,  as  upon  the  facts 
appearing  upon  the  petition  there  could 
be  no  doubt  that  the  Archdeaconry  letters 
would  have  formed  a  sufficient  title  to  the 
fund  at  the  death  of  Mrs.  Spencer,  when 
the  property  was  existing  in  specie  on  the 
iann  at'Elmsthorpe  within  the  Archdea- 
conry.    That  being  so,  the  fact  that  the 
property  had  afterwards  been  realized  and 
removed  into  another  diocese  could  make 
DO  difference.      Wherever  a  prerogative 
probate  had  been  held  to  be  necessary, 
there  at  the  time  of  the  death  part  of  the 
assets  had  been  situate  in  the  diocese,  and 
part  invested  in  the  bank — Scarih  v.  the 
Bishop  of  London  (2). 

[Lord  Justice  LoRDCRANWORTH(d). — 
That  does  not  require  the  support  of 
authority.  You  cannot  act  upon  a  dioce- 
san probate  where  a  prerogative  represen- 
tation is  necessary.  To  determine  the 
proper  court  of  administration,  you  must 
look  at  the  circumstances  at  the  time  of 
the  death  of  the  intestate.  The  title  of 
the  Ordinary  is  complete  at  the  death  of 
the  partj^  in  the  diocese.  Suppose  after 
the  death  of  a  party  in  the  diocese,  having 
no  goods  out  of  it,  some  stranger  were 
to  remove  those  goods  into  another  diocese, 

(1)  ^sito,p.]42. 

(2)  1  Hagg.  Ecc  Rep.  625,  636. 

(S)  The  present  case  was  tnentioned  to  the  Court 
nthinr  for  the  purpose  of  dieiting  the  opinions  of 
the  learned  Jadges  than  for  their  determination; 
Their  Lordships*  observations  were  made  in  discon- 
nected sentences  daring  Mr.  Bird^s  statement;  but 
they  have  been  thrown  together  in  the  above 
report  for  convenience  and  saving  of  space. 


could  not  an  action  be  brought  and  main- 
tained on  a  diocesan  probate  ?  I  do  not 
think  it  would  be  found  that  a  prerogative 
probate  would  be  rendered  necessary  be- 
cause somebody  had  rightfully  or  wrong- 
fully removed  the  goods  out  of  the  diocese 
after  the  death  of  the  intestate.  In  ancient 
times  the  question  as  to  the  right  of  the 
Ordinary  depended  upon  whether,  at  the 
death  of  the  intestate,  there  were  or  not 
bona  notabilia  out  of  the  diocese.  Follow- 
ing up  that  principle,  if  part  of  his  assets, 
10,000/.,  or  any  other  sum,  be  carried  out 
of  the  diocese  and  brought  into  the  Bank 
of  England,  in  an  action  for  that  money,  I 
think  a  Court  would  be  bound  to  say  that 
the  diocesan  letters  were  correct.  All 
principle  seems  to  me  to  favour  the  present 
application,  and  I  confess  I  never  have 
been  able  to  account  for  the  rule  requiring 
prerogative  letters  or  prerogative  probate. 
It  is  said  this  has  been  required  for  secu- 
rity ;  but  if  a  diocesan  probate  be  proper, 
why  should  a  party  be  put  to  the  expense 
of  a  prerogative  probate,  which,  if  not  void, 
is  always  voidable?  It  seems  to  me  in- 
consistent to  put  a  party  to  the  expense 
of  a  voidable  instrument. 

Lord  Justice  Knight  Brucb.  —  My 
impression  is,  that  in  the  case  of  In  re 
KnowleSf  Lord  Cranworth  intimated  that  his 
opinion  would  have  extended  to  a  case  like 
this.  It  is  my  inclination  of  opinion  also. 
A  change  of  place  of  the  goods  after  the 
death  can  make  no  difference  as  to  the  power 
and  right  of  the  Ordinary.  It  seems  to 
me,  and  I  may  say  to  my  learned  Brother, 
that,  carrying  the  mattex  back  to  its  first 
principles,  the  grant  in  this  case  ought  to 
be  held  to  be  sufficient,  unless,  indeed, 
there  has  been  an  inveterate  practice  the 
other  way.] 

Mr,  Bird. — ^The  case  of  Druce  v.  Z)efit- 
5on(4),  first  heard  before  the  late  Vice 
Chancellor  of  England,  who  declined  to 
make  an  order,  which  subsequently  the  Lord 
Chancellor  Lord  Cottenham  made,  is  im.* 
portantly  in  point ;  for  the  reason  assigned 
by  Sir  Lancelot  Shadwell  was,  that  it  was 
the  practice  of  the  Court  not  to  order  stock 
to  be  transferred  to  a  personal  representa- 

(4)  15  Sim.  856;    8.c.  17  Law  J.  Rep.  (m.s.) 
Chanc  149. 


316 


COURTS  OF  CHANCERY: 


[NXW  SSBISft 


tive  of  a  testator  or  intestate,  unless  be  had 
been  invested  ¥ritb  that  character  by  the 
Prerogative  Court.  The  Lord  Chancellor, 
however,  directed  the  Accountant  General 
to  act  upon  the  diocesan  letters  of  adminis- 
tration, and  the  fiind  was  accordingly 
transferred. 

[Lord  Justice  Lord  Cranworth. — If 
I  remember  rightly,  what  Lord  Cottenham 
decided  there  was,  that  as  a  consistorial 
probate  is  not  necessarily  bad,  the  Court 
presumes  it  to  be  proper  until  the  contrary 
is  shewn.] 

Mr*  BtrcL-^lie  so  decided  after  consul- 
tation with  Sir  J.  Nichol,  the  Judge  of  the 
Ecclesiastical  Court. 

.  Lord  Justice  Knioht  Bruce.  — Does 
that  attach  to  the  particular  case  of  3/.  per 
cents,  or  does  it  apply  to  all  personalty  ? 
I  take  the  question  in  Druce  v.  Demson  to 
have  been  a  question  of  the  place  of  the 
property  as  between  the  diocese  of  London 
and  the  province  of  Canterbury.  The 
Bank  of  England  and  the  seat  of  Govern- 
ment are  both  within  the  diocese  of  Lon- 
don, and  necessarily  within  the  province 
of  Canterbury  ;  and  if  stock  in  the  funds 
have  a  place  (if,  indeed,  it  can  be  said  to 
have  any  place)  within  the  diocese  of  Lon- 
don, and  there  be  no  other  property  of  the 
party,  probate  would  as  properly  belong 
to  the  diocese  of  London  as  to  the  province 
of  Canterbury.  That  seems  to  have  been 
the  point  in  Druee  v.  Denison,  but  that 
does  not  touch  the  question  of  any  other 
diocesan  probate  than  a  London  probate. 
Nobody,  for  instance,  could  say  the  3/.  per 
cent,  consols  are  within  the  diocese  of 
Carlisle.  The  decision  in  Druce  v.  Dent- 
son  appears  to  have  been  this : — If  a  testa- 
tor domiciled  in  London  die  possessed  of 
stock  standing  at  the  Bank  in  his  name, 
and  a  London  probate  is  taken  out,  that 
will  do  in  the  absence  of  proof  that  there 
are  goods  also  of  the  deceased  in  another 
diocese,  inasmuch  as  stock  (so  far  as  it 
can  be  said  to  have  a  locality)  may  be  said 
to  be  situate  in  the  diocese  of  London. 
That  is  what  seems  to  have  been  decided 
in  Druce  v.  Denison,  It  also  decided  what 
perhaps  scarcely  needed  a  deci^jQU,  <^^  ^^ 
is  not  necessary  to  inquire,    ^^    matter  of 


course,  whether  a  man  dies  possessed  of 
goods  in  two  dioceses. 

Lord  Justice  Lord  Cramworth. — ^You 
have  our  authority,  Mr.  Bird,  to  state  fb 
the  Vice  Chancellor  Turner  that  we  have 
given  the  subject  our  attention  upon  your 
statement  of  the  &cts,  and  that  having  also 
had  occasion  to  consider  a  similar  question 
in  the  late  case  of  In  re  KnowleSf  we  have 
come  to  the  conclusion  that  the  Arch- 
deaconry letters  were  proper  at  the  time 
of  the  death  of  Mrs.  Spencer,  and  that 
being  so,  they  remain  proper  for  all  tinae, 
notwithstanding  any  subsequent  change  in 
the  locality  of  the  assets  (5). 


LOBDS  JuBTicas.^ 

1851.         >  In  re  boden's  estate. 
Nov.  24.     3 

Trustee  Act,  1850,  Section  19. — Mort- 
gage— "  Re-conveyance.** 

A  mortgagee  in  fee  died  intestate  as  to  the 
mortgaged  premises,  but  appointed  an  exe- 
cutor. His  heir-at-law  coidd  not  be  found  or 
was  unknown.  The  mortgage  money  was  etiU 
due,  and  was  not  intended  to  be  paid  off, 
but  the  executor,  wishing  to  make  a  transfer 
of  the  mortgage,  petitioned,  under  the  19th 
section  of  the  13  &  14  Vict.  e.  60,  the 
Trustee  Act,  1850,  for  an  order  vesting  the 
mortgaged  premises  in  him  I'-^Held,  thai  the 
Court  has  jurisdiction  upon  such  a  petition 
to  make  the  order,  and  that  the  legislatwre 
did  not  mean  to  confine  its  authority  to  the 
case  of  a  simple  "  re-conveyance.** 

This  was  a  petition,  presented  under 
the  Trustee  Act  1850,  13  &  14  Vict, 
c.  60,  by  the  executor  of  a  mortgagee  in 
fee,  praying  an  order  vesting  the  mortgaged 
estate.  In  the  petition  it  was  stated  that 
the  mortgage  in  fee  was  made,  in  1842,  of 
certain  lands  to  Mr.  Wm.  Boden,  deceased, 
the  testator  of  the  petitioner ;  that  the 
mortgagee  made  his  will,  appointing  the 
petitioner  his  executor,  but  made  no  devise 
or  bequest  of  his  mortgage  or  trust  estates ; 
that  the  mortgagee,  who  was  since  dead, 

^5)  This  opinion  was  communicated  to  the  Vice 
nu.f^ce^oT,  and  the  order  was  made  for  payment 
c  XmS  ^^^^y  ^^^  ^  court,  without  prerogative  letters 
^'  ^^^ioutralion  being  taken  out 
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had  never  been  in  possession  of  the  mort- 
gaged estate  or  in  receipt  of  the  rents  and 
profits  during  his  life,  nor  had  the  petitioner 
or  any  other  person  claiming  under  him 
lince    his    death  ;    that    the    mortgagee 
bad  no  child,  but  had  an  only  brother, 
Joseph  Boden,  who  left  England  in  1832, 
and  had  never  since  been  heard  of;    that 
Joseph  Boden  was  heir-at-law  of  William 
Boden,  the  mortgagee,  and  if  aUve  the 
legal  estate  in  the  mortgaged  premises  was 
Tested  in  him,  but  if  he  were  dead  it  was 
not  known  who  was  the  heir-at-law  of  the 
mortgagee;    that  it  was  desired  that  a 
transfer  of  the  mortgage  should  be  made, 
bat  the  same  could  not  be  effected  without 
tbe  aid   of  the  Court.     It  was  therefore 
prayed  that  an  order  might  be  made,  vest- 
mg  the  mortgaged  premises,  subject  to  the 
equity  of  redemption,  in  the  petitioner  and 
bis  heirs  and  assigns,  as  the  person  entitled 
to  receive  the  mortgage  money. 

By  the  Trustee  Act,  1850, 13  &  14  Vict, 
c.  60.  s.  19.  it  is  enacted :  "  That  when 
aily  person  to  whom  any  lands  have 
been  conveyed  by  way  of  mortgage  shall 
baye  died  without  having  entered  into 
tbe  possession  or  into  the  receipt  of  the 
rents  and  profits  thereof,  and  the  money 
due  in  respect  of  such  mortgage  shall  have 
been  paid  to  a  person  entitled  to  receive 
the  tame,  or  such  last-mentioned  person 
sball  consent  to  an  order  for  the  reconvetf" 
ssce  of  such  lands,  then  in  any  of  the 
following  cases  it  shall  be  lawful  for  the 
Court  of  Chancery  to  make  an  order  vest- 
ing such  lands  in  such  person  or  persons  in 
such  manner  and  for  such  estate  as  the  said 
Court  shall  direct :  that  is  to  say,  When 
an  heir  or  devisee  of  such  mortgagee  shall 
be  out  of  the  jurisdiction  of  the  Court  of 
Chancery,  or  cannot  be  found :  When  an 
beir  or  devisee  of  such  mortgagee  shall, 
upon  a  demand  by  a  person  entitled  to 
I'equire  a  conveyance  of  such  lands  or  a 
duly  authorized  agent  of  such  last-men- 
tioned person,  have  stated  in  writing  that 
he  will  not  convey  the  same,  or  shall  not 
convey  tbe  same  for  the  space  of  twenty- 
eight  dayi  next  after  a  proper  deed  for  con- 
veying such  lands  shall  have  been  tendered 
to  him  by  a  person  entitled  as  aforesaid,  or 
a  duly  authorized  agent  of  such  last-men- 
tioned person :  When  it  shall  be  uncertain 
which  of  several  devisees  of  such  mortgagee 


was  the  survivor :  When  it  shall  be  uncer- 
tain, as  to  the  survivor  of  several  devisees 
of  such  mortgagee,  or  as  to  the  heir  of 
such  mortgagee,  whether  he  be  living  or 
dead :  When  such  mortgagee  shall  have 
died  intestate  as  to  such  lands,  and  without 
an  heir,  or  shall  have  died  and  it  shall  not 
be  known  who  is  his  heir  or  devisee  :  And 
the  order  of  the  said  Court  of  Chancery 
made  in  any  one  of  the  foregoing  cases 
shall  have  the  same  effect  as  if  the  heir  or 
devisee  or  surviving  devisee,  as  the  case 
may  be,  had  duly  executed  a  conveyance 
or  assignment  of  the  lands  in  the  same 
manner  and  for  the  same  estate.'' 

Mr.  E,  Webster f  in  support  of  the  peti- 
tion.— ^This  application  is  made  by  way  of 
appeal  from  a  decision  of  Sir  George  Turner, 
who  has  declined  to  make  the  order  prayed 
by  the  petition,  on  the  ground  that  as  the 
mortgage  money  has  not  been  paid  and  a 
re-conveyance  is  not  sought,  the  case  does 
not  coipe  within  the  19th  section  of  the 
Trustee  Act,  1850.  His  Honour,  in  de- 
clining to  act,  recognized  the  view  he  took 
in  Re  Merrick  (1),  where  he  considered 
the  Court  had  no  jurisdiction  to  make  an 
order  vesting  the  mortgaged  estate  in  the 
representative  of  the  mortgagee.  It  is  true 
that  in  words  this  case  is  not  one  of  those 
enumerated  in  the  19th  section;  yet  the 
only  reasonable  doubt  seems  to  be,  whether 
the  words  "last-mentioned  person"  are 
sufficient  to  authorize  that  person  himself 
to  apply  to  the  Court,  he  being  spoken  of 
as  a  party  upon  whose  consent  the  order 
may  be  made.  If  the  construction  put 
upon  the  clause  by  the  Vice  Chancellor  be 
that  which  is  to  prevail,  the  present  case 
will  be  one  in  which  the  petitioner  is  with- 
out a  remedy.  If  the  money  were  paid 
off,  the  order  could  be  made  for  vesting  the 
estate  as  on  are-conveyance.  What  possible 
difference  can  it  make  that  as  the  money  is 
not  to  be  paid  off,  but  only  a  transfer  to  be 
effected,  an  order  should  be  made  having 
the  effect  of  a  conveyance  of  the  estate  ? 

Lord  Justice  Knight  Bruce. — The 
word  used  in  this  section  is  "re-convey- 
ance :"  to  meet  such  a  case  it  should  have 


(1)  9  Hare,  116;   b.g.  20  Law  J.  Rep.  (k.b.) 
Chanc.  836. 
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been  **  conveyance."  The  question  before 
us  is,  whether  the  former  has  so  strict  and 
inflexible  a  meaning  as  to  prevent  us  from 
acting  upon  the  spirit.  Can  we  not,  acting 
on  the  spirit  of  the  statute  in  question, 
hold  that  a  conveyance  from  the  heir  of  the 
mortgagee  to  the  executor  or  administrator 
of  the  mortgagee  of  the  mortgaged  pre- 
mises, may  fall  within  the  meaning  of  the 
term  "  re-conveyance"  ?  I  think  we  can. 
I  think  to  hold  the  contrary  would  be  to 
act  on  the  words  and  contrary  to  the  spirit 
of  this  statute.  I  cannot  attribute  to  the 
legislature  an  intention  to  leave  a  person 
in  such  a  situation  as  the  petitioner  would 
be  left  in,  by  a  literal  construction  of  the 
clause.  I  think  that  there  ought  to  be, 
and  is,  a  jurisdiction,  not  exceeding  a  pro- 
per judicial  jurisdiction,  of  putting  a  liberal 
construction  upon  a  statute  involving  such 
a  question  as  diis. 

Lord  Justice  Lord  Cranworth. — I 
can  see  upon  the  face  of  this  clause  a  ground 
for  holding  that  the  legislature  ^id  not 
mean  to  confine  our  jurisdiction  to  a  mere 
case  of  a  simple  ''re-conveyance."  The 
section  in  question  provides  that  in  the 
cases  enumerated  the  Court  may  make  an 
order  "  vesting  the  lands  in  such  person  or 
persons,  in  such  manner  and  for  such  estate 
as  the  Court  shall  direct."'  But  this  is  not 
all,  for  it  frirther  goes  on  to  enact  **  that 
such  order  shall  have  the  same  effect  as  if 
the  heir  or  devisee  or  surviving  devisee,  as 
the  case  may  be,  had  duly  executed  a  con- 
veyance or  assignment  of  the  lands,  in  the 
same  manner  and  for  the  same  estate ;" 
thus  providing  for  the  case  of  a  conveyance 
generally,  and  not  confining  it  to  the  simple 
case  of  a  re-conveyance.  I  think  we  may 
properly  direct  a  reference  to  the  Master, 
but  all  the  words  of  the  section  should  be 
inserted  in  the  reference,  so  that  the  title 
may  not  hereafter  be  endangered. 

Their  Lordships  ultimately  directed  the 
reference  in  the  following  form : 

Refer  it  to  the  Master  to  inquire  and 
state  to  the  Court  whether  William  Boden, 
deceased,  in  the  petition  named,  was  under 
any  and  what  deed  mortgagee  in  fee  of  the 
hereditaments  in  the  petition  mentioned; 
and  whether  he  was  ever  and  when  in  pos- 
session or  in  receipt  of  the  r&n{j^^i  profita 
of  the  said  mortgaged  estate  ;   ^^  wbethet 


he  died  seised  in  fee  of  the  said  estate,  and 
whether  he  died  intestate  as  to  the  said 
estate,  and  whether  he  left  any  and  what 
person  his  heir-at-law;  and  whether  the 
legal  estate  in  the  said  mortgaged  premises 
is  now  vested  in  any  and  what  person  as 
the  heir-at-law  of  the  said  William  Boden, 
or  in  whom  such  legal  estate  is  now  vested ; 
and  whether  the  heir-at-law  or  the  person 
in  whom  such  legal  estate  is  now  vested 
is  out  of  the  jurisdiction  of  the  Court ;  and 
whether  the  heir-at-law  or  such  person  as 
aforesaid  was  ever  in  possession  or  in 
receipt  of  the  rents  and  profits  of  the  said 
estate;  and  whether  such  heir-at-law  or 
such  person  aa  aforesaid  is  living  or  dead, 
or  whether  it  is  uncertain  whether  he  is 
living  or  dead,  or  whether  he  can  be  found. 


Turner,  V.C. 

1851. 
Dec.  18. 

1852. 
Jan.  13. 


OSBORN  9.  ICORGAN. 


Baron  and  Feme — Feme  Covert — Equity  to 
Settlement — Reversionary  Chose  in  Action. 

A  wife^s  equity  to  a  settlement  does  not 
depend  upon  her  right  of  property^  hut  only 
attaches  to  and  arises  upon  her  husband's 
legal  right  to  the  present  possession  of  the 
property.  Therefore  a  settlement  cannot 
he  claimed  in  respect  of  a  reversionary  tn- 
terest  in  property  so  long  as  such  interest 
continues  reversionary. 

This  was  a  suit  on  behalf  of  the  wife 
and  children  of  a  bankrupt,  for  a  settlement 
out  of  certain  property  bequeathed  to  the 
wife,  partly  in  possession  and  partly  in 
reversion.  The  bill  was  filed  against  the 
trustees  of  the  testator's  will,  under  which 
the  property  was  derived,  and  the  bankrupt, 
and  his  assignees  in  bankruptcy  ;  and 
stated  to  the  effect  that  Julian  Dibben,  by 
his  wiU,  gave  an  annuity  of  50/.  a-year  to 
G^rge  Partington  for  life,  and  also  a  life 
interest  in  certain  other  property,  which, 
after  his  death,  the  testator  directed  to  be 
sold  and  one-fourth  of  the  proceeds  paid 
absolutely  to  the  plaintiff*,  Mrs.  Osbom, 
^\ven  Miss  Ann  Dibben  ;  and  the  testator 
^ave  all  the  residue  of  his  property  equally 
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to  Mn.  Osbom  and  three  other  persons. 
George  Partington  was  still  living,  and  a 
sum  of  1616/.  had  been  invested  and  set 
apart  by  the  executors  and  trustees  to 
secure  his  annuity.  There  was  not  any 
settlement  on  the  marriage  of  Mrs.  Osbom. 
The  bill  prayed  a  settlement  out  of  all  the 
property  bequeathed  to  Mrs.  Osbom. 

Mf,  RoU  and  Mr*  RodweU  appeared  for 
the  plaintiffs. 

Mr,  Baeon  and  Mr,  Faber^  for  the 
bankruptcy  assignees  of  Mr.  Osbom. 

Mr.  Prior f  for  the  executors  and  trastees 
of  Mr.  Dibben's  will ;  and 

Mr.  Nalder  for  Mr.  Osbom. 

Jan.  13. — ^Turner,  V.C. — ^The  question 
which  stood  over  for  judgment  in  this  case 
was,  whether  a  married  woman  could  compel 
assignees  or  trustees  to  make  a  settlement 
upon  her  out  of  her  reversionary  chose  in 
aetitm  to  which  she  is  entitled  in  equity. 
It  was  admitted  in  argument  that  no  re- 
ported case  could  be  found  in  which  such 
settlement  has  been  decreed;  and  I  am  of 
opinion  that  such  settlement  cannot  be 
compelled.  The  absence  of  authority 
would  alone  have  been  sufficient  to  deter- 
nme  the  question ;  but  in  my  opinion  it 
is  clear,  on  principle  as  well  as  on  autho- 
rity, that  such  settlement  cannot  be  com- 
pelled. Marriage  is  a  gift  by  the  wife  to 
the  husband  of  ^1  her  personal  property  to 
which  she  is  entitled  in  possession,  and  of 
all  to  which  she  may  become  entitled  at 
any  time  during  the  coverture,,  subject 
only  to  the  condition  of  his  reducing  it 
into  possession  during  the  coverture. 

I  am  not  aware  of  any  difference  in  this 
respect,  whether  the  property  be  of  a  legal 
or  an  equitable  nature.  In  principle  there 
cannot  be  any  such  distinction  ;  the  rule 
resting  upon  this,  that  the  husband  and 
wife  are  considered  as  one  person  in  law, — 
a  rule  which  prevails  as  much  in  equity  as 
at  law.  The  wife's  equity  to  a  settlement 
does  not  depend  upon  any  right  of  pro- 
perty in  the  wife.  This  is  more  clear  when 
we  consider  to  what  limitations  it  is  subject. 
In  the  first  place,  the  amount  and  propor- 
tion which  shall  be  included  in  the  settle- 
ment is  always  in  the  discretion  of  the 
Court;  and  in  the  next  place,  the  wife 
cannot  claim  this  equity  for  herself  alone, 


but  must  claim  it  for  herself  and  her  chil- 
dren ;  two  circumstances  which  are  quite 
.  incompatible  with  the  notion  that  this 
equity  is  based  on  any  right  or  supposed 
right  of  property  in  the  wife. 

The  right,  therefore,  being  independent 
of  the  property,  there  seems  to  be  no  ques- 
tion that  tiiere  is  not  any  other  ground  on 
which  it  can  rest  but  the  controul  which 
Courts  of  equity  exercise  over  property 
falling  within  their  domuiion.  It  is,  in 
troth,  the  mere  creation  of  Courts  of  equity, 
one  of  the  rules  of  which  is,  that  he  who 
comes  into  equity  must  do  equity,  a  rule 
which  was  subsequently  extended  to  suits 
to  which  husbands  and  their  wives  were 
parties,  in  matters  of  trust,  and  matters  in 
which  there  was  a  necessity  to  administer 
the  trusts. 

We  must  also  consider  when  this  obli- 
gation of  doing  equity  is  enforced  by  the 
Court.  It  is  not  upon  the  bill  being  filed ; 
for  it  may  afterwards  be  dismissed.  It  is 
not  upon  the  decree  being  made  when  the 
plaintiff's  interest  is  in  reversion ;  for  then 
the  Court  is  only  dealing  with  interests  in 
possession.  But  it  is  when  the  property 
comes  to  be  distributed,  and  it  is  then,  and 
not  until  then,  that  the  right  to  a  settle- 
ment attaches.  This  right  Is  an  obligation 
which  the  Court  fastens,  not  on  the  pro- 
perty, but  on  the  right  to  receive  it. 

Again,  it  is  clear  from  this  consideration 
of  the  subject  that  if  the  right  attaches,  it 
must  attach  with  all  its  incidents.  One  of 
the  incidents  is,  that  the  wife  may  waive 
it  by  consent  in  court ;  but  her  consent, 
it  is  now  settled,  cannot  be  taken  to  part 
with  her  reversionary  interest.  Upon  the 
whole,  therefore,  my  opinion  is,  that  this 
plaintiff's  claim  to  a  settlement  out  of  a 
reversionary  interest,  whilst  it  continues 
reversionary,  cannot  be  supported. 

But,  if  authority  were  required  to  con- 
firm the  view  I  have  taken,  I  may  mention 
that  in  Woollanda  v.  Crowcher  (1)  Sir 
William  Grant  (speaking  of  the  common 
case  for  taking  the  consent  of  a  married 
woman)  says,  "  The  ordinary  occasion  for 
that  is,  where  the  husband  applies  to  have 
paid  to  him  money  that  belongs  pre- 
sently and  immediately  to  his  wife;  her 
equity  is,  not  to  prevent  his  receipt  of 

(1)  12  Vcs.  174, 177. 
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it  (for  it  belongs  to  him),  but  to  have 
a  settlement;  and  the  Court  requires  her 
consent  to  the  payment  to  him  without 
a  settlement."  And  in  Pickard  v.  Roberts 
(2),  Sir  John  Leach  says,  *'  My  opinion 
is,  that  a  wife  by  her  consent  in  a  court  of 
equity  can  only  depart  with  that  interest 
which  is  the  creature  of  a  court  of  equity, 
the  right  which  she  has  in  a  court  of  equity 
to  claim  a  provision  by  way  of  settlement 
on  herself  and  children  out  of  that  pro* 
perty  which  the  husband  at  law  would  take 
in  possession  in  her  right.  Her  equity 
arises  upon  his  legal  right  to  present  pos- 
session. This  principle  has  no  application 
to  a  remainder  or  reversion ;  when  the  re- 
mainder or  reversion  falls  into  possession, 
then  the  equity  arises."  I  think,  there- 
fore, that  I  cannot  accede  to  so  much  of 
the  prayer  of  the  bill  as  prays  a  declara^ 
tion  of  the  wife's  right  to  have  a  settle- 
ment of  the  reversionary  interests.  As 
to  the  rest,  there  will  be  a  reference  in  the 
usual  way. 

Decree  accordingly. 


KlNDERSLET,"^ 

y.C.  >      HAMBROOK  9.  SMITH. 

Jan. 15.     J 

Dtseovery — Form  of  ExceptioM — IrUer^ 
rogatory — Forfeiture. 

The  biU  aUeged  that  an  estate  was  devised 
under  a  power  to  the  defendant  for  life  or 
until  he  should  alienate  by  forfeiture  or 
otherwise ;  that  the  execution  of  the  power 
was  invalid^  and  that  the  plaintiff  was  enti- 
tled to  the  estate  in  default  of  appointment. 
One  of  the  interrogatories  to  the  bill  was^ 
whether  the  defendant  had  not  in  his  posses- 
sion the  title  deeds  of  the  estate,  and  if  not 
in  whose  possession  were  they?  The  bill 
also  asked  that  the  defendant  might  set  forth 
a  schedule  to  the  deeds  in  his  possession,  and 
that  he  might  state  in  whose  possession  those 
deeds  were  which  he  had  parted  with.  The 
defendant  admitted  that  some  of  the  deeds 
were  in  his  possession,  and  set  forth  a  sche- 
dule of  them,  and  he  stated  that  he  had  had 
other  deeds,  but  refused  to  answer  in  whose 
possession  they  now  were,  as  it  might  subject 

(2)  8  Mad.  8S3. 


him  to  a  forfeiture  of  the  estate.  Held,  that 
an  exception  which  comprised  the  answer 
to  the  whole  of  the  interrogatory  was  good, 
idthough  part  of  it  had  been  answered. 

Held,  also,  that  as  in  one  event  the  docu- 
ments might  assist  the  plaintiff  at  the  hearing 
he  was  entitled  to  production* 

Held,  further,  that  the  estate  having  been 
given  to  the  defendant  until  alienation,  he 
could  not  protect  himself  from  discovery  on 
the  ground  of  forfeiture. 

This  case  came  on  upon  exceptions  to 
an  answer  relating  to  the  possession  of 
documents. 

The  bill   alleged   that    the   defendant, 
Samuel  Smith,  by  a  voluntary  settlement, 
dated  in  November  1832,  conveyed  certain 
real  estates  to  trustees  upon  trust  for  the 
benefit  of  his  wife  Elizabeth  Smith,  for 
her  separate  use  for  life,  and  after  her 
decease  to  such  uses  as  she  should  by  will 
appoint,  and,  in  default  of  appointment,  in 
trust  for  Mary  Hambrook,  who  was  the 
mother  of  the  plaintiff,  her  heirs  and  as- 
signs for  ever ;    that  Elizabeth  Smith,  by 
her  will,  dated  in  1848,  and  purporting  to 
be  made  in  execution  of  the  power  con- 
tained in  the  settlement  of  1832,  appointed 
the  said  real  estate  comprised  in  the  settle- 
ment to  the  use  of  her  husband  for  life,  or 
until  he  should  be  found  or  declared  a 
bankrupt,  or  should  take  the  benefit  of  the 
Insolvent  Act,  or  until  he  should  convey, 
assign,  or  encumber  his  said  life  estate  by 
way  of  anticipation,  and  after  the  decease 
of  the  said  Samuel  Smith,  or  other  sooner 
determination  of  his  estate,  then  to  other 
persons  named  in  the  will ;  that  Elisabeth 
Smith  died  in  the  year  1848.     The  de- 
fendant Samuel    Smith   had  obtained   a 
re-conveyance  of   the  legal  estate   from 
the  trustees  to  himself  in  fee;  and  that 
upon  the  death  of  his  wife  the  said  Samuel 
Smith  obtained  possession  of  the  settle- 
ment of  1832  and  the  other  title  deeds  to 
the  said  premises  which  he  still  retained  in 
his  possession.     The  bill  stated  that  Mary 
Hambrook  died  in  the  year  1846,  leaving 
the  plaintiff  Samuel  Smith  Hambrook  her 
heir,  and  it  alleged  that  the  will  of  Eliza* 
beth  Smith  was  invalid  by  reason  of  her 
having  been  in  an  unsound  state  of  mind 
at  the  period  of  its  execution,  and  becanse 
u  w<^  ^^^  ^^^y  executed  and  attested  as 
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by  law  required,  and  that  the  plaintiff  as 
the  heir  of  Mary  Hambrook  was  therefore 
entitled  to  the  said  estate  under  the  volun- 
tary settlement  of  1832. 

The  bill  prayed  that  the  estate  might  be 
conveyed  to  the  plaintiff  and  that  the  deeds 
and  muniments  of  title  relating  thereto 
might  be  delivered  up  into  hb  possession. 

One  of  the  interrogatories  to  the  bill  was 
in  the  following  terms  : — "  Whether  the 
said  Samuel  Smith  did  not  at  the  time  of 
the  death  of  his  said  wife,  or  at  some  other 
time,  and  when,  obtain  possession  of  the 
said  indenture  of  settlement  of  November 
1832,  and  the  other  title  deeds  hereinbefore 
in  that  behalf  mentioned,  or  of  some,  and 
which  of  the  same  respectively,  and  whe- 
ther he  does  not  now  retain  such  posses- 
sion either  by  himself  or  by  his  solicitors 
or  agents,  or  some  or  one  of  them,  or 
otherwise,  or  in  whose  possession  are  the 
same  now  and  in  what  right." 

Another  interrogatory  was  to  the  follow- 
ing effect : — "  That  the  said  Samuel  Smith 
may  set  forth  a  list  and  schedule  of  the 
title  deeds  and  muniments  of  title  relating 
to  the  hereditaments  the  subject  of  the 
said  settlement  of  1832,  and  if  he  shall 
sllege  himself  to  have  parted  with  the  pos- 
session of  the  same  or  any  of  them,  then  that 
he  may  state  what  hath  become  of  such  of 
the  same,  the  possession  of  which  he  shall 
have  parted  with,  and  in  whose  possession, 
custody,  or  power  the  same  now  are  and 
imder  what  title  respectively." 

The  defendant,  by  his  answer,  admitted 
that  he  had  obtained  possession  of  the 
indenture  of  November  1832,  shortly  after 
the  death  of  his  wife,  and  he  set  forth  a 
schedule  of  the  deeds  in  his  possession,  and 
stated,  that  at  one  time  he  had  in  his  pos- 
session .other  title  deeds  and  muniments 
of  title  relating  to  the  said  hereditaments, 
but  that  he  had  parted  with  them  before 
the  institution  of  this  suit.  The  defendant 
submitted  that  he  ought  not  to  be  com- 
pelled to  state  what  had  become  of  the 
same  or  in  whose  possession  they  now 
were,  inasmuch  as  he  had  been  advised 
that  having  regard  to  the  trusts  in  his 
favour  contained  in  the  wfll  of  Elizabeth 
Smith,  such  discovery  would  or  might 
subject  him  to  forfeiture  and  loss  of  his 
interest  in  the  said  hereditaments. 

Two    exceptions  were    taken    by   the 
Nsw  SiBiis,  XXI.— CHAva 


plaintiff  to  the  answer  of  the  defendant; 
the  first  exception  was,  that  the  defendant 
Samuel  Smith  had  not  answered  the  fol- 
lowing interrogatory — "whether  the  said 
Samuel  Smith  did  not  at  the  time  of  the 
death  of  his  wife,  or  at  some  other  time 
and  when,  obtain  possession  of  the  said 
indenture  of  settlement  of  November  1832 
and  the  other  title  deeds  hereinbefore  in 
that  behalf  mentioned,  or  of  some  and 
which  of  the  same  respectively,  and  whe- 
ther he  does  not  now  retain  such  possession 
either  by  himself  or  by  his  solicitors  or  agents, 
or  some  or  one  of  them  or  otherwise,  or  in 
whose  possession  are  the  same  now  and  in 
what  right."  The  second  exception  was, 
"  that  the  said  Samuel  Smith  had  not  set 
forth  a  list  and  schedule  of  the  title  deeds 
and  muniments  of  title  relating  to  the 
hereditaments  the  subject  of  the  said 
settlement  of  November  1832,  and  though 
the  defendant  alleges  himself  to  have 
parted  with  the  possession  of  the  same  or 
some  of  them,  he  hath  not  stated  what  hath 
become  of  such  of  the  same,  the  possession 
of  which  he  shall  have  parted  with,  and  in 
whose  possession,  custody  or  power  the 
same  now  are,  and  under  what  title  respec- 
tively." 

Mr,  Goodeve,  in  support  of  the  excep- 
tions, contended  that  the  defendant  ought 
to  have  stated  in  whose  possession  the 
documents  were,  and  that  the  interroga- 
tories were  not  fuUy  answered.  The 
defendant  admitted  that  he  had  obtained 
possession  of  the  deeds,  and  he  could  not 
protect  himself  by  setting  up  a  forfeiture 
under  the  will,  since  the  plaintiff  claimed 
independently  of  the  will. 

Mr,  Chandless  and  Mr,  Surrage  con- 
tended that  the  exceptions  were  bad  in  form, 
on  the  ground  that  they  embraced  more  than 
one  interrogatory,  and  that  as  each  of  the 
exceptions  extended  to  two  interrogatories, 
one  of  which  had  been  fully  answered,  they 
could  not  be  sustained ;  that  if  the  plaintiff 
obtained  the  discovery  sought,  it  would  not 
assist  him  in  obtaining  a  decree  at  the 
hearing,  and  if  the  defendant  were  to  give 
the  discovery  it  might  render  him  liable 
to  a  forfeiture  of  his  estate,  because  the 
deeds  might  tend  to  shew  that  he  had  done 
an  act  upon  the  doing  of  which  his  estate 
was  to  terminate. 

2T 
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Mr*  Goodeve,  in  reply. 

The  following  cases  were  cited  as  to  the 
form  of  the  exceptions : — 

Ovey  V.  Zeighton,  2  Sim.  &  S.  234. 
Duncombe  v.  DaviSy  1  Hare,  184;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  17. 

And  as  to  the  right  of  the  defendant  to 
protect  himself  from  a  discovery — 

WroUesley  v.  Bendish,  3  P.  Wms.  235. 

Lucas  T.  EvanSt  3  Atk.  260. 

Adams  v.  Fisher,  3  Myl.  &  Cr.  526 ; 

s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc. 

289. 
The  Attorney  General  v.    Thompson, 

8  Hare,  106. 
The    Attorney    General  v.    Strutt,    3 

Beav.  396;    s.  c.  10  Law  J.   Rep. 

(n.s.)  Chanc.  24. 
The  Marquis  of  Bute  v.  the  Glamorgan- 
shire Canal  Company,  1   Ph.  681  ; 

8.  c.  15  Law  J.  Rep.  (n.s.)  Chanc. 

60. 
Glover  v.  Hall,  2  Phill.  484  ;  s.  c.  17 

Law  J.  Rep.  (n.s.)  Chanc.  249. 
Stainton  v.  Chadwick,  15  Jur.  1139. 
Monnins  v.  Monnins,  2  Chanc.  Rep. 

68. 
Chauneey  v.  Tahourden,  2  Atk.  392. 

Kindebsley,  V.C. — ^The  first  question 
raised  upon  these  exceptions  is,  whether  they 
are  good  in  form.  It  is  contended,  on  the 
part  of  the  defendant,  that  they  are  had  in 
form  in  this  respect : — that  such  exceptions 
emhrace  more  than  one  interrogatory,  and 
inasmuch  as  one  of  the  interrogatories  em- 
hraced  in  the  exception  has  heen  sufficiently 
answered,  even  if  the  other  has  not  heen 
sufficiently  answered,  the  exceptions  ought 
to  he  altogether  overruled.  Now,  as  to 
the  effect  of  such  exception  embracing 
more  than  one  interrogatory.  The  first 
exception  is  -—  [His  Honour  here  read 
the  exception  as  given  above].  Now, 
it  is  said,  that  embraces  two  interroga- 
tories :  one  is,  whether  he  did  not  at  the 
time  of  the  death  of  his  wife  obtain  posses- 
sion of  the  deeds ;  and  the  other  is,  in 
whose  possession  are  they  ?  In  one  sense 
these  are  two  questions,  but  they  are  pro- 
perly embraced  in  one  interrogatory,  be- 
cause it  is  all  one  interrogatory,  whether 
the  documents  did  not  cone  i^(o  his  pos- 


session at  the  death  of  his  wife,  and  if  they 
are  not  in  his  possession,  in  whose  posses- 
sion are  they  ?  It  appears  to  me  that  there 
is  no  impropriety  in  embracing  the  whole 
of  that  in  one  interrogatory,  and  no  impro- 
priety in  embracing  it  in  one  exception, 
though  a  portion  has  been  answered.  The 
same  observation  applies  to  the  second 
exception,  and  therefore  there  is  no  valid 
objection  in  form. 

The  next  question  is  this  :  the  defen- 
dant insists    that    having  the  discovery 
sought  here  would  not  in  any  way  assist 
the  plaintiff  in  obtaining  a  decree  when 
the  cause  comes  on  for  hearing,  and  for 
that  reason  besides  the  other,  the  plain- 
tiff ought  not  to  be  allowed  to  compel  the 
defendant  to  answer.     Now,  the  question 
has  been  argued  as  if  the  discovery  sought 
was  what  the  deeds  were.     But  the  dis- 
covery is  not  what  the  deeds  were,  nor  the 
setting  out  a  schedule,  because  the  defen- 
dant has  set  out  a  schedule ;  but  the  dis- 
covery sought  is,  in  whose  possession  are 
these  documents  now,  and  in  what  title? 
It  is  said,  and  said  very  truly,  that  inas- 
much as  the  defendant  is  entitled  to  this 
property  if  the  will  of  his  wife  is  a  valid 
will,  therefore  if  the  question  be  decided 
against  the  plaintiff  he  will  have  no  relief 
whatever  at  the  hearing.     But  I  need  not 
say  whether  that  question  will  be  deter- 
mined at  the  hearing  in  favour  of  the 
plaintiff  or  not.   But  suppose  it  should  he 
determined  in  favour  of  the  plaintiff,  that 
the  will  is  invalid,  then  is  there  not  relief 
asked,  to  which  the  discovery  here  sought 
is,  or  may  be,  material?     The  plaintiff 
asks  that  the  estate  may  be  given  up  to 
him,  and  that  the  deeds  may  be  delivered 
to  him.     In  order  to  found  a  claim  to  that 
relief  the  facts  stated  are  these :  that  the 
defendant  made  a  voluntary  settlement  of 
certain  real  estate,  by  which  he  conveyed 
that  real  estate  to  a  trustee  named  Davies 
in    trust    for    the    separate    use    of  the 
settlor's  wife  for  life,  with  a  power  of 
appointment  by   will,  and  in   default  of 
appointment  to  the  mother  of  the  plaintiff 
in    fee.      The    plaintiff  is  her   son    and 
heir,  and  therefore  entitled  to  such  estate 
as  she,  if  living,  would  have  been  entitled 
to.     It  appears  that  the  wife  of  the  defen- 
idXiU  purporting  to  exercise  the  power  of 
^pointing  the  property  by  will  under  the 
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settlement,  made  a  will  by  which  she 
appointed  the  estate  to  the  defendant  Smith 
during  his  life,  or  until  he  should  alien  the 
estate  by  bankruptcy,  or  otherwise,  and  on 
the  determination  of  that  estate,  to  ^e  other 
defendants,  the  brothers  and  sisters  of  the 
plaintiff.  And  it  appears  that  on  the  death 
of  the  defendant's  wife  he,  by  virtue  of 
that  testamentary  appointment,  entered  into 
possession,  and  he  procured  Davies,  the 
trustee,  to  deHver  up  the  deeds  to  him.  Now, 
when  the  cause  comes  on  to  be  heard,  the 
Court  will  first  have  to  determine  the  ques- 
tion as  to  the  validity  of  the  appointment. 
If  it  determines  that  it  is  valid  the 
plaintiff's  bill  must  be  dismissed,  but  if 
the  will  is  held  to  be  invalid  what  will  the 
Court  have  to  determine  ?  Why  the  Court 
must  then  decree  a  conveyance  of  the 
estate  and  delivery  of  the  deeds  of  the 
estate  to  the  plaintiff.  Now,  upon  the  ex- 
ceptions, it  is  no  protection  against  answer- 
ing to  say,  that  in  one  event  of  the  deci- 
sion of  the  Court  you  will  be  entitled  to 
no  discovery  at  all.  If  a  discovery  may 
be  useful  for  obtaining  any  relief  which 
the  plaintiff  may  obtain,  I  apprehend  in 
that  case  the  plaintiff  is  entitled  to  a  dis- 
covery, and  here  it  may  be  most  material 
to  the  plaintiff  to  have  a  discovery  of  the 
hands  in  which  the  deeds  now  are.  It 
may  be  material  even  before  the  cause 
comes  to  a  hearing,  because  it  may  be 
necessary  to  make  the  person  in  whose 
hands  are  the  deeds  a  party,  in  order  to 
get  a  decree  for  that  party  to  give  up  the 
deeds ;  and  if  it  were  not  for  the  question 
that  arises .  as  to  forfeiture,  I  should  have 
considered  it  a  clear  case,  and  that  the 
defendant  was  bound  to  answer  in  whose 
custody  the  deeds  now  are.  These  deeds  are, 
in  &ct,  the  foundation  of  the  titie  of  both 
parties,  and  I  apprehend  there  would  be 
no  doubt,  subject  to  the  question  of  forfei- 
ture, but  that  the  defendant  would  be 
bound  to  set  out  all  the  deeds  remaining 
in  his  possession,  and  that  the  plaintiff 
would  be  entitled  to  production.  The  defen- 
dant, indeed,  has  set  out  a  schedule  of  the 
deeds  now  in  his  possession,  and  if  he, 
having  got  the  deeds,  has  parted  with  them 
to  a  third  party,  then  is  he  not  compeUed 
to  state  to  whom  he  has  parted  with  such 
deeds?  All  the  cases  cited  by  the  defen- 
dant are  cases  on  motion  for  production, 


except  the  case  of  Stainton  v.  Chadwich, 
Now,  the  principle  on  which  the  Court 
proceeds  as  to  production  is  this.  If  the 
plaintiffs  titie  is  positively  disputed  by 
the  defendant,  and  the  documents  in 
question  could  not  in  any  way  assist  the 
plaintiff  in  any  relief  he  is  to  ask  for  at 
the  hearing,  the  Court  may  not  only  not 
compel  production,  but  may  not  compel 
a  schedule  of  them.  But  if  the  documents 
may  assist  the  plaintiff  in  obtaining  any 
portion  of  the  relief  which  in  any  one 
event  he  may  become  entitled  to,  then  the 
party  is  entitled  to  discovery  by  having 
the  deeds  set  out,  and  also  to  production, 
subject  only  to  this,  that  if  the  Court  sees 
upon  motion  for  production  that  there  is 
a  point  to  be  determined  upon  which  the 
tide  of  the  plaintiff  depends,  and  which 
the  documents  will  not  help,  then  the 
Court  may  say,  in  this  stage  of  the  cause 
the  Court  ^1  not  compel  production. 
Now,  as  to  that  case  cited  from  the  Jurist^ 
I  conceive  that  the  dictum  of  the  Lord 
Chancellor  must  have  reference  to  docu- 
ments which  would  be  necessary  in  case 
the  plaintiff  obtains  a  decree,  in  order  that 
upon  some  consequential  proceeding  he 
may  work  out  the  relief  he  asks.  I  am  of 
opinion  that  really  if  there  were  not  this 
question  arising  as  to  forfeiture  or  loss 
which  the  defendant  may  sustain  in  giving 
the  discovery,  there  would  not  be  a  reason- 
able doubt  as  to  the  right  of  the  plaintiff 
to  have  production,  and  that  brings  me  to 
the  question  as  to  the  forfeiture. 

Now,  that  stands  thus.  The  defendant 
says,  this  will  of  the  wife,  which  he  has 
a  right  to  assume  for  this  purpose  will 
be,  or  at  least  may  be,  a  valid  testa- 
mentary appointment,  has  made  the  defen- 
dant's life  estate  dependent  upon  his  not 
alienating,  that  is  to  say,  has  made  his 
estate  cease  upon  alienation,  and  go  over 
to  other  persons ;  and  he  says,  ''  if  I  dis- 
close to  the  plaintiff  the  hands  in  which  I 
have  placed  these  deeds  I  shall  forfeit 
this  estate,  because  it  may  shew  or  tend 
to  shew  that  I  have  done  an  act,  on  the 
doing  of  which  my  estate  was  to  deter- 
mine." Now  the  case  oiMonnins  v.  Man-^ 
nf fw,  no  doubt,  seems  to  have  decided  this, 
that  where  an  estate  is  given  to  a  woman 
durante  viduitate,  and  where  it  was  only  to 
endure  so  long  as  she  remained  a  vridow. 
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she  might  protect  herself  from  answering 
as  to  the  fact  of  whether  she  had  con- 
tracted a  new  marriage.  On  the  other 
hand,  there  are  other  cases  referred  to,  the 
case  hefore  Lord  Talhot,  cited  in  Chauncey 
V.  Tahourdent  and  other  cases,  which  go  to 
shew  distinctly  this : — ^that  the  Court  draws 
a  distinction  hetween  the  two  classes  of 
cases;  the  one  where  a  certain  estate  is 
given  to  an  individual,  but  with  a  condition 
annexed,  that  upon  the  happening  of  a  cer- 
tain event  there  shall  be  a  forfeiture  of  the 
estate  so  given ;  the  other,  where  an  estate 
is  so  limited  as  only  to  endure  till  a  certain 
event  occurs,  and  then  to  go  over.  No 
doubt,  in  many  cases  that  is  so,  and  the 
distinction  is  fine,  but  well  established,  not 
only  as  to  discovery,  but  as  to  many  other 
questions.  The  latter  is  called  a  condi- 
tional limitation.  I  doubt  the  correctness 
of  that  term ;  but  I  understand  it  to  mean 
that  the  estate  is  limited  to  endure  till 
a  certain  event  happens,  and  then  to  go 
over :  that  appears  to  me  to  be  the  meaning 
of  the  term.  Now,  in  this  case,  according 
to  the  terms  of  the  will  of  Mrs.  Smith,  the 
estate  is  given  to  him  not  absolutely  for 
life,  but  to  endure  only  until  the  happening 
of  the  event  of  alienation,  and  then  given 
over  to  other  persons.  Now,  it  woidd  be 
very  difficult  in  a  court  of  equity  to  main- 
tain the  proposition  that  a  man  has  a  right 
to  say,  "  Although  I  am  in  possession  of 
an  estate  which  was  only  to  endure  till  the 
happening  of  a  certain  event,  and  then  to 
go  over,  I  can  in  equity  and  moral  justice 
refuse  to  disclose  whether  that  event  has 
happened,  upon  the  happening  of  which 
my  estate  is  to  determine.*'  If  there  had 
been  no  decision  upon  the  point  I  should 
not  have  been  satisfied  that  he  could  have 
protected  himself  from  giving  such  dis- 
covery when  the  refusal  in  effect  is  say- 
ing this,  "  Although  my  estate  has  deter- 
mined in  consequence  of  the  act,  I  have 
a  right  to  refuse  the  disclosure  whether  my 
estate  has  determined."  I  shoiild  find  it 
extremely  difficult  to  hold  this;  but  I 
think  the  decisions  clearly  establish  that 
this  is  not  a  case  of  forfeiture  to  which  the 
rule  applies.  Now  the  cases  which  have 
been  cited,  except  that  of  Mimnina  v. 
Monnins,  which  appears  to  be  overruled 
by  subsequent  cases,  seem  to  l^ye  deter- 
mined  that  there  is  a  distiactio^  betw««a 


cases  of  estates  to  endure  for  life,  but  to 
go  over  in  case  of  a  particular  act  bmg 
done,  and  cases  of  estates  to  endure  untQ 
the  happening  of  a  certain  event.  I  am 
clearly  of  opinion,  therefore,  that  the  objec- 
tion to  the  discovery  on  the  ground  that 
it  might  subject  the  defendant  to  what  he 
calls  forfeiture,  but  which  is  only  the  dis- 
covery of  the  happening  of  the  event  on 
which  the  estate,  would  determine,  is  not 
tenable.  I  must  consequently  allow  the 
exceptions. 
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EDWARDS  V,  EDWARDS. 


Will— Construction  —  Vested  Interest^ 
Divesting, 

A  testator  at  his  decease  left  a  widow  and 
three  chUdrenj  all  of  whom  attained  twen^' 
one  and  survived  the  wife.  By  his  vnll  he 
gave  real  and  personal  estate  to  trustees  "  to 
transfer  to  each  of  his  children  their  share 
after  the  death  of  his  wife^  or  as  soon  as  theg 
arrived  to  twenty^one  years^  but  if  one  of 
the  three  children  should  die  leaving  no 
children,  his  or  her  share  should  be  equally 
divided  between  the  other  two,  and  their 
heirs  for  ever."  One  of  the  testator's  ehiU 
dren  married,  and  died,  leaving  no  children, 
but  leaving  his  wife  surviving : — Held,  that  he 
took  a  vested  interest  in  his  share  of  the  tes" 
tator's  property  not  liable  to  be  defeated  upon 
his  afterwards  dying  without  leaving  a  child 
surviving. 

This  was  a  special  case  under  the  13  &  14 
Vict.  c.  35. 

William  Edwards,  by  his  will,  dated  the 
10th  of  November  1840,  gave,  devised,  and 
bequeathed  all  his  freehold  and  leasehold 
messuages,  tenements,  lands  and  heredita- 
ments, unto  Henry  Griffith  and  John  Powell, 
their  executors,  administrators  and  assigns, 
upon  trust  to  pay  unto  the  testator's  wife 
(since  deceased)  Uie  rents,  issues  and  profits 
to  become  due  from  his  freehold  and  lease- 
hold estate  (subject  as  to  part  thereof  to  an 
annuity  charged  thereon)  to  be  paid  to  his 
wife  during  her  natural  life  bo  long  as  she 
should  remain  his  widow,  but  if  she  should 
xiX9ffy  again  the  testator  directed  that  an 
k  i^^  should  be  paid  to  her  in  manner 
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therein  mentioned.  The  testator  then  pro- 
ceeded : — **  I  give  and  bequeath  to  my 
eldest  son  John  all  that  my  leasehold  mes- 
suage or  public-house  called  Penllergace 
Amis  and  the  malt-house,  and  all  other 
buildings  and  premises  belonging  to  or 
situated  in  the  yillage  of  Llangefelach.  And 
also  all  that  my  freehold  property  called 
Tyrpenyrhwl.  And  also  that  messuage 
or  public-house  called  Welcome  Inn,  and 
all  buildings  and  land  belonging  to  it 
situate  near  Mynyddbach,  in  the  parish  of 
Llangefelach,  for  liim  and  his  heirs  for  ever, 
to  possess  immediately  after  his  mother's 
death,  or  after  his  mother's  marriage."  And 
the  testator  then  made  similar  devises  and 
bequests  of  freehold  and  leasehold  property, 
which  he  particularly  described,  to  his 
daughter  Mary  and  Ids  son  William.  And 
the  testator  further  continued  his  will  :— 
'*If  my  dear  wife  shaU  remain  my  widow, 
then  my  said  trustees  or  the  survivor  of 
them  shall  assign  and  transfer  to  each  of  my 
children  their  shares  immediately  after  her 
death,  and  as  soon  as  they  arrive  to  twenty- 
one  years  of  age,  and  they,  my  three  chil- 
dren, shall  pay  to  their  mother  as  above 
mentioned.  Further,  my  will  and  mean- 
ing is,  that  if  one  of  my  three  children  shall 
die  leaving  no  children  bom  in  wedlock, 
his  or  her  share  shall  be  equally  divided 
heween  the  other  two,  and  for  their  heirs 
for  ever,  and  if  two  of  my  children  shall 
die,  and  leaving  no  children  bom  in  wed- 
lock, their  shares  shall  go  to  the  surviving 
one,  and  his  or  her  heirs  for  ever."  And, 
lastiy,  the  testator  appointed  Henry  Griffith 
and  PoweU  (since  deceased),  and  the  tes- 
tator's wife  Mary  executors  of  his  will. 

The  testator  died  on  the  15  th  of  July 
1841,  and  his  will  was  proved  by  H.  Grif- 
fith and  Mary  Edwards  on  the  27tli  of 
April  1842.  The  testator  also  left  his  wife 
and  three  children  surviving. 

On  the  drd  of  October  1845  the  testator's 
wife  diedy  without  having  married  again. 

On  the  7th  of  June  1848  John  Edwards 
attained  twenty-one,  and  married  Rebecca 
Edwards  on  the  3rd  of  October  1848. 

On  the  26th  of  April  1850  John  Edwards 
made  his  will,  and  gave  and  devised  all 
and  every  bis  freehold  and  leasehold  estate 
whatsoever  and  wheresoever,  whether  in 
possession  or  reversion,  remainder  or  ex- 
pectancy, over  which  he  had  a  disposing 


power  unto  his  wife  Rebecca  for  the  term 
of  her  natural  life,  and  from  and  after  her 
decease  for  the  benefit  of  her  children  as 
therein  specified.  But  in  the  event  (as  it 
happened)  of  there  being  no  child  of  the  tes- 
tator by  his  said  wife  living  at  the  time  of 
his  decease,  or  in  case  his  said  wife  should 
marry  again,  then  he  gave  and  devised  all 
and  every  his  freehold  and  leasehold  estates 
unto  and  between  his  sister  Mary  Edwards, 
and  his  brother  William  Edwards  abso- 
lutely in  equal  shares  as  tenants  in  common, 
upon  condition  of  paying  his  wife  an  an- 
nuity as  therein  mentioned,  and  the  testator 
appointed  Henry  Griffith,  the  defendant,  his 
executor. 

On  the  5th  of  May  1850  John  Edwards 
died  leaving  his  wife  surviving,  but  without 
having  had  any  child  or  children. 

On  the  7th  of  June  1850  the  will  was 
proved. 

Mary  and  William  Edwards  had  both 
attained  twenty-one  years  of  age,  and  the 
legal  estate  in  the  freeholds  and  leaseholds 
was  vested  in  H.  Griffith,  who  was  the  exe- 
cutor under  both  the  wills. 

The  questions  now  raised  were :  first, 
whether  John  Edwards  took  a  fee  in  the 
freeholds  and  an  absolute  estate  in  the 
leaseholds,  so  as  to  be  capable  himself 
of  devising  and  bequeathing  the  same; 
secondly,  if  he  did  not  take  such  fee  and 
absolute  interest,  whether  his  widow  was 
entitied  to  dower  out  of  the  freeholds; 
thirdly,  whether,  in  the  events  which  had 
happened,  the  plaintiffs  were  entitled  to  an 
absolute  conveyance  and  assignment  to 
them,  their  heirs,  executors  and  adminis- 
trators, of  the  freehold  and  leasehold  estates 
and  premises. 

Mr.  Giffard,  for  Mary  and  Wflliam  Ed- 
wards.— ^The  question  is,  whether  John 
Edwards  had,  under  the  will  of  his  father, 
an  equitable  estate  in  fee  in  the  freeholds, 
and  whether  it  was  vested  or  determinable 
by  his  dying  without  leaving  any  child, 
and  whether  he  had  an  absolute  estate  in 
the  leaseholds;  and  assuming  he  had  a  fee, 
it  being  only  an  equitable  interest,  whether 
his  widow  was  entitied  to  dower  of  the 
freeholds  under  the  3  &  4  Will.  4.  c.  105. 
ss.  2,  S.  The  plaintiffs  contended  that 
there  was  a  good  executory  devise,  and 
that  they  were  entitled  to  the  estate  upon 
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the  decease  of  John  without  children.  It 
must  he  considered  whether  the  gift  over 
took  effect  on  death  simpliciier^  which 
must  happen  at  all  events,  and  also  whe- 
ther it  was  connected  with  an  event  which 
might  or  might  not  happen,  and  which 
might  happen  as  well  hefore  as  after  the 
death  of  the  testator,  or  other  event  on 
which  the  gift  was  to  vest  absolutely.  The 
language  used  by  the  testator  referred  not 
merely  to  death;  it  expressed  a  contin- 
gency, which  death  was  not.  The  event 
referred  to  was  death  leaving  no  children. 
There  was  nothing  which  could  affect  the 
words  or  prevent  them  from  having  opera- 
tion, and  though  the  trustees  were  directed 
to  transfer  the  shares  of  the  children,  they 
must  be  read  in  connexion  with  the  ulterior 
parts  of  the  gift,  and  were  qualified  by 
their  subsequent  limitation  of  dying,  leav- 
ing no  children — Farthing  v.  AUen  (1), 
Child  V.  GibleU  (2).  Where,  however, 
there  were  two  concurrent  or  alternative 
gifts  preceded  by  some  other  partial  in- 
terest, whether  for  life  or  otherwise,  under 
which  the  enjoyment  might  be  postponed, 
the  words  in  question  had  been  applied  to 
the  event  of  the  death  occurring  before  the 
interest  vested  in  possession,  and  the  Court 
had  considered  the  original  legatee  surviv- 
ing that  period  as  absolutely  entitled — Da 
Costa  V.  Keir  (3),  GaUand  v.  Leonard  {4), 
Home  V.  Pillana  (5),  2  Jar.  on  WiUa,  659, 
670,  68 ?•  This  case,  however,  varied 
from  those.  The  testator  has  expressed 
his  meaning,  and  the  testator's  son  John 
took  no  more  than  a  life  estate  in  the  pro- 
perty. But,  assuming  that  he  took  an 
equitable  fee  which  was  liable  to  be.  deter- 
mined whether  by  express  limitation  or 
condition,  then  the  husband  could  not  be 
entitled  by  the  curtesy;  neither,  as  they 
must  be  considered  as  regulated  by  the 
same  rules,  could  the  wife  be  entitled  to 
dower— J?tfr*er  v.  Barker  (6),  Moody  v. 
King  (7),  2  Rop.  Husband  and  Wife,  2nd 
ed.  Addenda,  2,  502. 

(1)  2Madd.  310. 

(2)  S  Myl.  &  K.  71 ;  I.  c  S  Law  J.  Rep.  (ma) 
ChAoc.  124. 

(3)  S  Rasa.  860 ;  8.  c.  5  Law  J.  Rep.  Chanc  161. 

(4)  I  Swanat  161. 

(6)  2  Myl.  &  K.  W;  a.  c.  4  I-aw  J.  Rep.  (ha,) 
Chanc.  2.  ' 

(6)  2  Sim.  249. 

(7)  2  Biog.  447. 


Mr,  Shehheare,  for  Rebecca  Edwards, 
the  widow  of  John  Edwards. — ^The  words 
of  contingency  must  be  read  as  exclusively 
happening  previous  to  the  event  upon 
which  the  gift  was  to  take  effect,  since,  if 
alternative  limitations  were  not  so  re- 
stricted it  would  give  rise  to  a  repugnancy 
which  would  in  effect  reduce  a  prior  devise 
in  fee  to  a  life  interest — Clayton  v.  Ltme 
(8),  Barker  v.  Cocks  (9). 

Mr,  Giffard,  in  reply.— Crtpjw  v.  fVol' 
coU  (10\  Wordsworth  Y,  Wood{\l). 

Feb.  5. — The  Master  op  the  Rolls.— 
The  testator  gave  all  his  real  estates  to 
trustees,  in  trust  for  his  widow  for  life,  or 
during  her  widowhood,  subject  as  to  part 
to  a  certain  annuity «  His  will  then  proceeds : 
— "  If  my  dear  wife  shall  remain  my  widow, 
then  my  said  trustees  or  the  survivor  of 
them  shall  assign  and  transfer  to  each  of 
my  children  their  shares  immediately  after 
her  death,  and  as  soon  as  they  arrive  to 
twenty-one  years  of  age,   and  they,  my 
three  children,  shall  pay  to  their  mother  as 
above  mentioned.     Further,  my  will  and 
meaning  is,  that  if  one  of  my  said  three 
children   shall    die    leaving    no   children 
bom  in  wedlock,  his  or  her  share  shall  he 
equally  divided  between   the  other  two, 
and  for  their  heirs  for  ever,  and  if  two  of 
my  children  shall  die,  and  leaving  no  chil- 
dren born  in  wedlock,  their  shares  shall  go 
to  the  surviving  one  and  his  or  her  heirs 
for  ever."  The  testator,  at  his  decease, left 
his  widow  and  three  children,  two  sons 
and  a  daughter,  surviving  him.    The  chil- 
dren all  attained  the  age  of  twenty-one 
years,  and  survived  the  wife,  after  which 
one  son  died  without  issue ;  and  the  question 
is  under  these  words,  whether,  on  attain- 
ing his  age  of  twenty-one  years  he  took  an 
absolute  interest  in  the  lands  devised,  or 
whether,  on  his  afterwards  dying  without 
leaving  a  child,  his  share  went  to  his  sister 
and  brother.     The  principles  which  apply 
to  cases  of  this  description  are  well  esta- 
blished.   I  have  not  before  me  a  full  copy 
of  the  will,  and  the  passage  which  is  set 
out  in  the  special  case  appears  to  relate  to 
real  estate  only.     I  am  of  opinion,  how- 


(8)  5B.&  Aid.  686. 

9)  6  Beav.  82. 

10)  4  Madd.  15. 
(U)  1  H.L.  Caa.  129. 
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ever*  that  in  the  present  case,  and  upon 
the  words  here  occurring,  the  construction 
must  be  the  same  in  the  case  of  real  estate 
as  if  the  subject-matter  were  the  bequest 
of  a  legacy. 

There  are  four  classes  of  cases  in  which 
questions  of  this  description  have  arisen, 
to  each  of  which  it  will  be  necessary  to 
refer  to  make  my  decision  clear  and  intel- 
ligible. The  first  case  may  be  described 
as  that  of  a  single  gift  to  A,  and  if  he  shall 
die,  then  to  B.  The  second,  as  that  of  a 
gift  to  A,  and  if  he  shall  die  without  leav- 
ing a  child  then  to  B.  The  third  and  fourth 
classes  of  cases  are  where  gifts  of  this  de- 
scription to  A.  and  B.  are  preceded  by  a 
life  estate,  or  some  other  interest  of  par- 
tial duration,  and  may  be  described  as  a 
gift  to  one  for  life,  and  after  his  decease  to 
A,  and  if  A.  shall  die  then  to  B.  And 
fourthly,  a  gift  to  one  for  life,  and  after 
his  decease  to  A,  and  if  A.  shall  die  with- 
out leaving  a  child,  then  to  B.  It  is 
obvious  that  in  the  first  class,  the  gift  to 
A.  takes  effect,  if  at  all,  immediately  on 
tlie  death  of  the  testator.  The  applying 
to  the  gift  over  must  either  be  confined  to 
the  death  of  the  testator  or  must  extend  to 
any  period  of  time.  In  the  first  of  these 
supposed  cases,  as  the  testator  speaks  of 
death — ^the  most  certain  of  all  things — as  a 
contingency,  it  can  only  be  made  contin- 
gent by  reference  to  its  taking  place  before 
a  particular  period,  and  as  no  period  of 
time  is  mentioned  in  the  will,  it  is  neces- 
sarily presumed  that  the  period  of  time,  to 
which  the  testator  refers,  is  the  period  of 
possession  or  payment ;  that  is,  his  own 
death,  when  the  legacy  to  A.  will  take 
effect ;  and  the  subsequent  limitation  is 
introduced  to  prevent  a  lapse  of  the  legacy 
in  case  A.  did  not  survive  the  testator. 
In  such  cases,  therefore,  the  rule  may  be 
considered  to  be  settled,  that  the  bequest 
must  be  read  somewhat  to  this  effect,  that 
is  to  say,  a  bequest  to  A,  but  if  A.  shall 
die  before  the  bequest  becomes  vested  in 
him,  then  to  B ;  and  the  consequence  is,  if 

A.  survives  the  testator,  he  takes  an  ab- 
solute vested  interest  in  the  legacy,  and 
not  a  life  interest  to  A.  with  remainder  to 

B.  Thia  is  clearly  settled  by  the  autho- 
rities referred  to  in  Home  v.  Pillans,  It 
can  scarcely  be  necessary  to  observe,  that 
the  rule  of  law,  which  does  not  enable  a 


legatee  to  compel  payment  of  his  legacy 
for  a  year,  does  not  affect  the  question 
which  I  am  now  considering,  although, 
for  the  convenience  of  administration,  the 
executor  is  not  compelled  to  assent  to  the 
legacy  before  he  has  ascertained  what  the 
assets  are,  and  convenience  has  fixed  that 
period  at  twelve  months,  and  the  legatee 
is  entitled  to  it  immediately  upon  the 
death  of  the  testator. 

In  the  second  of  the  supposed  cases 
there  is  a  manifest  distinction.  There  the 
event  spoken  of  on  which  the  legacy  is  to 
go  over  is  not  a  certain,  but  a  contingent 
event.  It  is  not  in  case  of  the  death  of  A, 
but  in  case  of  his  death  without  issue,  or 
without  leaving  a  child;  and  here  it  would 
be  importing  a  meaning  and  adding  words 
to  the  will,  if  it  were  to  be  construed  as  a 
condition  to  entitle  B.  to  take  upon  the 
death  of  A.  without  issue,  if  it  was  to 
happen  at  some  particular  period.  In 
these  cases  it  has  always  been  held,  if  at 
any  time,  whether  before  or  after  the  death 
of  the  testator,  A.  died  without  leaving  a 
child,  the  gift  over  takes  effect,  and  the 
legacy  vests  in  B  ;  this  is  best  established 
by  the  case  of  Farthing  v.  Allen.  All  those 
cases  are  of  course  liable  to  be  varied  by 
the  force  of  the  particular  expressions 
which  the  testator  may  have  made  use  of 
in  his  will,  importing  a  different  intention ; 
but  they  do  not  affect  the  rule — on  the 
contrary,  they  must  be  held  tacitly  to  ad- 
mit the  application  of  it,  inasmuch  as  they 
are  treated  as  exceptions  to  an  existing 
rule. 

In  the  third  class  of  cases,  where  a  life 
estate  is  given,  the  rule  applicable  to  the 
first  class  appUes  equally  to  this,  but  the 
application  fixes  a  different  period  of  time. 
In  the  first  case  the  rule  is,  if  A.  dies  be- 
fore the  period  of  possession  or  payment, 
that  is,  before  the  death  of  the  testator,  the 
legacy  goes  to  B.  In  the  class  of  cases  I 
am  now  considering,  the  rule  is,  I  think, 
the  same,  namely,  that  if  A.  dies  before 
the  period  of  possession  or  payment,  that 
is,  before  the  death  of  the  tenant  for  life  of 
the  legacy,  the  legacy  goes  to  B.  There 
is  the  case  oi  Hervey  v.  McLaughlin  (12), 
which  is  referred  to  in  Salisbury  v.  Petty 
(13),  and  it  may  further  be  observed,  that 

(12)  1  Price,  264. 
(IS)  3  Hare,  86,  92. 
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the  propriety  of  giving  effect  to  the  testa- 
tor's will,  making  a  contingent  event  hy 
referring  that  event  to  the  period  when  the 
legacy  is  vested  in  possession  rather  than 
to  the  death  of  the  testator  where  those 
periods  are  not  identical,  (which  they  often 
or  usually  are),  was  the  ground  on  which 
the  House  of  Lords  reversed  the  decision 
of  Lord  Cowper,  in  Lord  Bindon  v.  the  Earl 
of  Suffolk  (14),  although  the  principle  of 
that  decision  was  to  he  recognized,  and  has 
always  since  been  maintained.^  In  the  case 
of  Lord  Bindon  v.  the  Earl  of  Suffolk,  the 
testator  gave  an  interest  in  a  debt,  which 
was  to  be  got  in,  and  gave  no  legacy  in  fact 
until  the  legacy  was  got  in ;  and  the  House 
of  Lords,  though  approving  the  principle 
of  Lord  Cowper's  decision,  yet  held  that 
the  death  before  the  debt  was  got  in  made 
the  gift  over  take  effect. 

Tlie  case  before  me  comes  within  the  last 
class  of  cases,  where  a  life  estate  is  given  to 
one  of  the  subjects  of  the  gift,  and  on  the 
determination  of  that  estate,  the  subject  of 
it  is  given  to  A,  with  a  direction  that  if  he 
shall  die  leaving  no  child,  his  share  shall  go 
to  the  survivor.  In  this  class  of  cases  it 
is  obvious  that  the  event  of  death  without 
leaving  a  child  may  be  applied  either  to 
the  period  of  distribution,  or  to  any  period 
of  time,  either  before  or  after  that  period 
whenever  it  may  occur ;  nor  if  it  were  res 
Integra  would  it  be  easy,  in  the  absence  of 
any  indication  of  intention  to  be  collected 
from  the  rest  of  the  will,  to  determine  which 
of  those  constructions  ought  to  prevail.  I 
consider  it,  however,  settled,  boUi  by  prin- 
ciple and  authority,  that  in  the  absence  of 
any  words  indicating  a  contrary  intention 
the  rule  is,  that  the  words  indicating  death 
without  leaving  a  child,  unless  the  gift 
over  is  to  take  effect,  must  be  considered 
to  refer  to  that  event  occurring  before  the 
period  of  distribution.  The  principle  which 
regulates  such  cases  is  to  be  found  in  the 
often  expressed  desire  of  the  Court  to 
avoid  a  case  so  inconvenient,  as  one  which 
must  suspend  the  absolute  vesting  of  the 
subject  of  the  gift  during  the  whole  life  of 
the  legatee  or  devisee, — a  principle  which 
seems  materially  to  have  influenced  the 
decision  in  Home  v.  PiUana. 

Decided  authorities,  however,  concur  with 

(14)  1  P.  Wms.  ©Q^ 


the  principle  in  this  case,  and  the  very  point 
in  question  has  arisen.  It  was  determined 
in  the  cases  oiDa  Costa  v.  Keir  and  GaUand 
V.  Leonard.  In  both  these  cases  a  previous 
life  estate  had  been  given,  after  which  the 
legacy  was  given  to  one  with  a  gift  over, 
in  case  that  person  should  die  leaving  a 
child,  to  that  child,  and  if  none,  then  to  a 
third  person.  In  both  cases  the  Court 
determined  that  the  legatee,  having  sur- 
vived the  tenant  for  life,  was  entitled  to 
the  fund  absolutely.  Neither  does  the 
case  of  Home  v.  PUlans  present  to  my 
mind  the  difficulties  which  appear  to  have 
suggested  themselves  to  Mr.  Jarman  in  his 
comment  upon  that  case.  That  was  a  case 
where  a  legacy  was  given  to  two  persons, 
'*  when  and  if  they  should  attain  their  ages 
of  twenty-one  years,"  and  in  case  of  the 
death  of  either  of  them  leaving  a  child, 
then  the  share  of  the  legatee  so  dying  was 
to  go  to  that  child.  There  was  no  g^  Uiere- 
fore,  unless  the  legatee  attained  twenty- 
one,  and  this  period  was  not  identical  with 
that  of  the  death  of  the  testator ;  conse- 
quently, if  the  dying  without  leaving  a 
child  could,  upon  principle  and  authority, 
as  I  believe  it  to  be,  fairly  and  properly  be 
considered  to  have  reference  to  the  period 
of  distribution,  where  that  period  is  not 
the  death  of  the  testator,  then  it  is  in  ac- 
cordance with  the  principle  laid  down  in 
Home  V.  Pillans,  that  the  dying  without 
leaving  a  child  had  reference  to  that 
event  occurring  upon  that  period  of  distri- 
bution, in  like  manner  as  if  that  period 
had  been  appointed  to  take  effect  after  a 
life  estate  or  after  any  other  partial  interest. 
What  is  there  observed  is,  that  "  it  may  be 
stated  as  a  general  proposition,  that  where 
the  bequest  over  is  in  case  of  the  legatee's 
death,  and  no  other  reference  can  be  made, 
the  period  taken  is  the  life  of  the  testator; 
but  where  another  can  be  found,  that  will 
be  preferred,  to  avoid  the  supposition  of 
the  testator's  having  contemplated  and 
provided  against  a  lapse.  A  preceding 
gift  for  life,  or  other  interest  less  than  the 
absolute  property,  will  furnish  this  refer- 
ence." 

For  all  these  reasons  I  am  of  opinion 

that  the  son,  who  survived  his  mother,  as 

tenant  for  life,  took  an  absolute  vested 

^l^texest  in  the  share  of  the  testator's  pro- 

0tty  ^ot  liable  to  be  defeated  upon  his 
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afterwards  dying  without  leaving  a  child 
surviving  him. 

If  I  am  right  in  the  view  which  I  take 
of  the  principle  of  these  cases,  the  effect, 
as  it  appears  to  me,  is  that  the  rule  of  the 
Court  is,  that  the  contingency,  or  the 
event  which  the  testator  speaks  of  as  a 
contingency,  is  always  referable  to  the 
period  of  payment  or  distribution,  except 
in  the  single  case  where  there  is  a  single 
gift  to  A,  and  if  he  shall  die  without  leav-» 
ing  issue,  then  to  B,  in  which  case  it  can- 
not be  referred  to  any  period  of  distribu- 
tion, but  must  be  a  general  contingency 
to  go  over. 


KiNDERSLET,  V.C. 
1851. 

Dec.  12,  13. 

1852. 

Feb.  10. 


PLOWDEN  9.  HTDE. 


WiU — Revocation  —  Election — Heir-at' 
Law. 

A  testmtor  mortgaged  an  estate  in  fee ;  he 
eflerwardt  paid  if  the  mortgage'tnoney^  and 
die  eeiate  was  re^conveyed  to  him  to  uses  to 
har  dower.  Shortlg  afterwards^  in  April 
1811,  the  testator  again  mortgaged  this 
estate^  and  the  proviso  upon  redemption  was^ 
thai  the  estate  should  be  re-conveged  to  the 
testator,  his  heirs,  appointees  or  assigns,  or 
to  such  other  person  or  persons,  to  such  uses 
and  in  such  manner  as  he  or  theg  should 
direet.  In  the  Mag  following  the  testator 
made  his  will,  and  devised  all  his  messuages, 
kinds,  tenements  and  hereditaments,  and  all 
.other  his  real  estate  whatsoever,  or  which 
he  had  contracted  to  purchase,  or  to  which 
he  or  any  person  in  trust  for  him  was  seised 
or  entitled  for  any  estate  of  freehold  and 
inheritamee,  or  of  freehold  only,  in  posses* 
tion,  reversion,  remainder  or  expectancy,  or 
which  he  had  power  to  dispose  of  by  his  will 
to  a  trustee  to  certain  uses  and  upon  certain 
trusts  therein  mentioned.  In  December  ISIS, 
the  testator  paid  off  the  mortgage,  and  took 
a  re-conveyance  of  the  estate  to  the  common 
uses  to  bar  dower.  Previously  to  the  date 
of  the  wiU,  the  testator  had  contracted  to 
purchase  another  estate,  which  was  subse^ 
guently  conveyed  to  him  to  uses  to  bar  dower : 
— Hdd,  that  the  wHl  was  revoked  as  to  the 
Sfsw  Sbuu,  XXI.— Chavo. 


mortgaged  estate,  and  the  estate  contracted 
to  be  purchased  before  the  date  of  the  will, 
by  the  re-conveyance  of  the  mortgaged  estate 
and  the  conveyance  of  the  purchased  estate 
to  uses  to  bar  dower. 

Held,  also,  that  the  testator^s  heir,  who 
claimed  these  estates  by  descent,  was  not  put 
to  his  election. 

This  case  came  on  upon  a  petition,  in 
which  it  was  stated  that  Henry  Chicheley 
Plowden,  having  in  1809  mortgaged  an 
estate  in  fee,  afterwards  paid  off  the  mort- 
gage, and  by  indentures  of  lease  and  re- 
lease, dated  the  22nd  and  23rd  of  April 
1811,  the  estate  was  re-conveyed  to  him 
to  the  common  uses  to  bar  dower,  that  is 
to  say,  to  the  use  of  such  persons  and  for 
such  estates  as  he  should,  by  deed  or  will, 
appoint,  and,  in  default  of  appointment, 
to  the  use  of  the  testator  and  his  assignf 
for  his  life,  and,  after  the  determination  of 
that  estate  by  any  means  in  his  lifetime, 
to  the  use  of  John  Dyneley,  his  executors, 
administrators  and  assigns,  during  the  tes- 
tator^s  life,  upon  trust  for  the  only  benefit 
of  the  testator,  to  the  intent  that  any  wife 
of  the  testator  might  be  excluded  from 
dower ;  and  after  the  determination  of  the 
estate  so  limited  to  Dyneley,  to  the  use  of 
the  testator,  his  heirs  and  assigns.  That 
shortly  afterwards  the  testator  borrowed 
3,000L  of  William  Newton  on  mortgage 
of  this  estate,  and,  by  indentures  of  lease 
and  release,  dated  respectively  the  30th  of 
April  and  the  1st  of  May  1811,  after 
reciting  the  indentures  of  lease  and  release 
of  the  22nd  and  23rd  of  April  1811,  the 
testator,  in  consideration  of  the  3,000^. 
advanced  by  Newton,  appointed  and  con- 
veyed the  estate  to  Newton  in  fee,  subject 
to  a  proviso  for  redemption,  by  which  it 
was  declared  and  agreed  that  if  the  said 
H.  C.  Plowden,  his  heirs,  appointees, 
executors,  administrators  or  assigns,  diould 
pay,  or  cause  to  be  paid,  to  the  said  W. 
Newton,  his  executors,  administrators  or 
assigns  the  sum  of  3,000^.,  with  interest  at 
the  rate  of  51.  per  cent,  per  annum,  on  the 
1st  of  November  then  next  ensuing,  then 
the  said  W.  Newton,  his  heirs  and  assigns, 
and  all  persons  claiming  under  him  or 
tiiem,  should  and  would,  upon  the  request 
and  at  the  costs  and  charges  of  the  said 
H.  C.  Plowden,  his  heirs,  appointees  or 
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assigns,  re-convey  and  re-assure  the  pre- 
mises unto  the  said  H.  C.  Plowden,  his 
heirs,  appointees  or  assigns,  or  to  such 
other  person  or  persons,  to  such  uses  and 
in  such  manner  as  he  or  they  should 
direct,  free  from  incumbrances. 

On  the  15th  of  May  1811  the  testator 
made  his  will  of  that  date,  whereby  he 
devised  to  J.  Dyneley,  his  heirs  and  as- 
signs "  all  and  every  my  messuages,  lands, 
tenements  and  hereditaments,  and  all  other 
my  real  estate  whataoever,  or  which  I  have 
contracted  to  purchase,  situate  in  or  near 
the  parishes  of  Boldre  and  South  Baddesley, 
in  the  county  of  Southampton,  or  elsewhere 
in  England,  of  or  to  which  I,  or  any  per- 
son or  persons  in  trust  for  me,  am,  is,  or 
are  seised  or  entitled  for  any  estate  of  free- 
hold and  inheritance,  or  of  freehold  only, 
in  possession,  reversion,  remainder  or  ex- 
pectancy, or  which  I  have  power  to  dispose 
of  or  appoint  by  this  my  will,  with  their 
rights,  members  and  appurtenances,"  upon 
certain  trusts.  His  heir-at-law  took  cer- 
tain benefito  under  the  will. 

In  December  1813  the  testator  paid  off 
the  mortgage,  and  took  a  re-conveyance  of 
the  estate  by  indentures  of  lease  and  re- 
lease, dated  respectively  the  6th  and  7th 
of  December  1813,  whereby,  after  reciting 
the  mortgage  to  Newton,  with  the  proviso 
for  redemption,  Newton,  in  consideration 
of  the  3,000/.  then  re-paid  to  him  by  the 
testator,  conveyed  the  estate  to  the  testator, 
his  heirs  and  assigns,  to  the  use  of  such 
persons  and  for  such  estates  as  the  testator 
should,  by  deed  or  will,  appoint ;  and,  in 
default  of  appointment,  to  the  use  of  the 
testator  and  his  assigns  for  his  life,  and, 
after  the  determination  of  that  estate  by 
any  means  in  his  lifetime,  to  the  use  of 
Dyneley,  his  executors,  administrators  and 
assigns,  during  the  testator's  life,  upon 
trust,  for  the  benefit  of  the  testator,  to  the 
intent  that  any  wife  of  the  testator  might 
be  excluded  from  dower,  and,  after  the 
determination  of  the  estate  so  limited  to 
Dyneley,  to  the  use  of  the  testator,  his 
heirs  and  assigns. 

The  testator  died  on  the  12th  of  January 
1821,  without  republishing  his  will. 

With  respect  to  the  second  portion  of 
the  testator's  real  estate  now  in  question, 
the  following  were  the  fxicta  ^jted  :  That 
■-  1809,  certain  lands  at  S^vitVi  gaddesley 
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having  been  put  up  for  sale  by  auction  by 
the  then  owners,  the  testator  bid  for  and 
became  the  purchaser  of  lot  1,  at  the  price 
of  1,8001.  This  lot  1.  comprised  the  free- 
hold land  now  under  consideration,  and 
also  certain  leaseholds.  No  written  con- 
tract for  the  purchase  was  forthcoming, 
nor  was  there  any  evidence  of  the  terms  of 
the  contract,  except  so  far  as  anything 
could  be  collected  from  the  language  of 
the  conveyance. 

Before  any  conveyance  was  executed  to 
the  testator,  he  made  his  will,  dated  the 
15  th  of  May  1811,  to  the  effect  before 
;itated.  After  the  date  of  the  will,  the 
freehold  part  of  the  lands  comprised  in 
lot  1.  was  conveyed  to  the  testator  by 
indentures  of  lease  and  release,  dated  re- 
spectively the  8th  and  9th  of  November 
1811,  whereby,  after  reciting  the  sale  by 
auction  in  1809,  and  that  the  testator  had 
bid  1,800/.  for  lot  1,  comprising  those  free- 
hold lands  and  certain  leaseholds,  and  that 
he  was  allowed  and  declared  to  be  the 
highest  bidder  for  and  purchaser  of  all  the 
lands  comprised  in  that  lot,  at  the  said 
price  of  1,800/.,  and  reciting  that  it  had 
been  agreed  that  400/.  should  be  the  ap- 
portioned part  of  the  1,800/.  to  be  paid  as 
the  purchase  and  consideration  money  for 
the  lands  thereinafter  expressed  to  be 
thereby  conveyed  (being  the  freehold  part 
of  the  lands);  it  was  witnessed  that,  in 
pursuance  of  the  said  agreement,  and  in 
consideration  of  400/.  paid  to  the  vendors 
by  the  testator,  the  lands  in  question  were 
conveyed  to  the  testator,  to  the  common 
uses  to  bar  dower,  Dyneley  being  the 
trustee,  as  he  was  in  the  conveyance  of  the 
mortgaged  property  before  mentioned. 

The  petition  prayed  that  it  might  be 
declared  that  the  deed  of  re-conveyance, 
dated  the  7th  of  December  1813,  did 
not  as  to  the  hereditamenta  comprised 
therein,  operate  as  a  revocation  of  the 
will  of  Henry  C.  Plowden,  and  that  the 
legal  estate  therein  descended  upon  the 
death  of  the  testator  to  his  heir-at-law  as  a 
trustee  for  the  devisees  of  the  equity  of 
redemption,  and  that  the  hereditaments 
comprised  in  the  deed  of  conveyance,  dated 
the  9th  of  November  1811,  and  which  the 
testator  had  contracted  to  purchase  before 
^e  ^^  of  his  will,  might  be  declared  to 
^^vebecn  devised  by  the  will ;  and  that  if 
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the  Court  should  decide  ihat  the  devise  of 
the  estates  so  contracted  to  be  purchased 
was  revoked  by  the  conveyance,  then,  that 
it  might  be  declared  that  the  defendant 
J.  C.  Plowden,  the  son  of  the  testator's 
heir,  was  bound  to  elect  between  the  last- 
mentioned  hereditaments,  and  the  monies 
to  which  he  would  be  entitled  under  the 
will  by  virtue  of  the  bequest  therein  con« 
tained,  and  that  if  he  should  elect  to  con- 
firm the  will,  then  that  he  might  be  de- 
clared a  taiistee  for  the  devisees  under  the 

wm. 

Mr.  WiUeock  and  Mr,  Jesael  appeared 
in  support  of  the  petition,  and  said  there 
were  two  propositions  in  Uiis  case.  As  to 
the  first  portion  of  the  property  in  respect 
of  which  the  petition  was  presented,  thb 
testator  mortgaged  it,  reserving  the  equity 
of  redemption  to  himself,  his  appointees 
or  assigns,  or  as  he  or  Aey  should  appoint. 
Then,  by  his  wUl,  he  devised  all  his  estates 
to  trustees  on  certain  trusts  therein  spe- 
cified. After  this  he  took  a  re-conveyance 
to  uses  to  bar  dower.  In  1809,  the  tes- 
tator had  contracted  for  the  purchase  of  an 
estate,  and  after  the  execution  of  his  will 
that  estate  was  conveyed  to  the  testator 
to  uses  to  bar  dower.  The  question  as  to 
these  two  estates  was  whether  the  uses  to 
har  dower  were  a  modification  of  the  equit- 
able interest  under  the  contract  so  as  to 
revoke  the  wUl.  As  to  this  latter  property, 
it  was  also  a  question,  in  case  it  should  be 
held  that  the  will  was  revoked,  whether  it  did 
not  operate  to  put  the  heir  to  his  election. 
It  was  contended  that  the  testator  at  the 
time  of  making  his  will  had,  in  fact,  the 
same  interest  in  the  two  estates  as  that 
which  was  subsequently  conveyed  to  him. 
In  the  mortgage,  the  proviso  for  redemp- 
tion was  that  on  payment  of  the  mortgage 
money,  the  estate  should  be  re-conveyed  to 
the  testator,  his  heirs,  appointees  or  assigns, 
or  to  such  other  person  or  persons,  and  to 
snch  uses,  and  in  such  manner  as  he  or 
they  should  direct.  These  words  were  the 
common  terms  used  when  it  was  intended 
that  an  estate  should  be  conveyed  to 
uses  to  bar  dower.  The  uses  to  which 
the  testator  directed  the  estate  to  be 
conveyed  were  the  uses  to  bar  dower,  and 
consequently  there  was  no  change  in  the 
nature  of  ihe  estate  which  the  testator 
had,  and  there  could  be  no  revocation  of 


the  will  by  the  subsequent  re-conveyance 
of  the  estate  to  him  in  this  form. 
This  view  was  confirmed  by  the  fact 
that  in  the  mortgage  deed,  there  was  a 
recital  of  a  previous  mortgage  of  the  same 
estate  by  the  testator  when  it  was  re-con- 
veyed to  him  to  uses  to  bar  dower.  It  was, 
therefore,  evidently  the  intention  that  the 
mortgagee  on  the  second  mortgage  should 
upon  pajrment  of  the  money  re^convey  to 
uses  to  bar  dower,  as  had  been  the  case  with 
respect  to  the  first  mortgage.  As  to  the  pro- 
perty contracted  to  be  purchased  by  the 
testator  before  the  date  of  his  wUl,  and 
subsequently  conveyed  to  him,  there  was 
no  evidence  to  shew  that  the  testator  had 
not  contracted  that  the  estate  should  be 
conveyed  to  him  to  uses  to  bar  dower.  But 
suppose  the  Court  should  consider  that  the 
will  was  revoked,  then  it  was  contended 
that  the  heir  must  be  put  to  his  election. 
The  testator  clearly  intended  to  devise  this 
property  by  his  will,  even  if  the  rules  of 
law  should  prevent  it  from  passing.  The 
heir  of  the  testator  by  asserting  his  right 
to  the  estate  was  defeating  the  intention  of 
the  testator,  and  could  not  be  allowed  to 
take  that  as  well  as  what  was  actually  given 
to  him  by  the  will. 

In  support  of  the  argument  as  to  revo- 
cation, the  following  cases  were  cited— 

Tickner  v.  Tickner^  cited  in  Paraatu  v. 
Freeman,  3  Atk.  742. 

Watts  V.  FullartoUi  cited  in  Doe  v.  Pott^ 
2  Dougl.  718. 

RawUna  v.  Burgis,  2  Ves.  &  B.  382. 

Ward  V.  Mowe,  4  Mad.  368. 

Brainy,  Brain,  6  Ibid.  221. 

Bullin  V.  Fletcher,  2  Myl.  &  Cr.  432 ; 
s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  140. 

Sugden^s  Vendors  and  Purchasers,  11th 
edit.  198. 

On  the  question  as  to  election,  the  follow- 
ing cases  were  cited-— 

Thellusson  v.  Woodford,  13  Yes.  209. 
Jarman  on  Wills,  vol.  1,  p.  135. 
Goodtitle  v.  Otway,  2  H.  Black.  516. 
Churchman  v.  Ireland,  1  Russ.  &  M. 
250. 

Mr,  J,  RusseU  and  Mr,  Lewin  opposed 
the  petition,  and  cited  Innes  v.  Jackson  (1 ) 

(1)  16  Ves.  356;  1  BU.  104. 
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and  Afuon  v.  Lee  (2).— ^It  was  contended 
that  the  interest  which  the  testator  had  in 
both  these  estates  at  the  time  of  making  his 
will  was  different  from  that  which  he  sub- 
sequently acquired,  and,  therefore,  accord- 
ing to  the  acknowledged  rule  of  law  the 
devise  in  the  will  was  revoked.  As  to  the 
mortgaged  property,  the  testator  had  a  fee 
simple  when  he  made  his  will,  but  by  the 
re-conveyance  after  the  date  of  his  will  he 
had  a  life  estate  and  a  remainder  in  fee, 
with  an  intermediate  estate  limited  to  a 
trustee.  As  regarded  the  purchased  property 
the  estate  was  purchased  at  an  auction, 
and  there  never  could  have  been  any  con- 
tract that  it  should  be  specially  conveyed 
to  him  to  uses  to  bar  dower.  There  could 
be  no  doubt  that  the  testator  by  having  the 
estate  conveyed  in  this  manner  did  acquire 
a  different  species  of  interest  from  that 
which  he  had  at  the  date  of  the  will.  It 
was  contended  that  the  heir  ought  to  be 
put  to  his  election  if  the  devise  was  held 
to  be  revoked,  but  there  could  be  no  rea- 
son why  that  principle  should  be  adopted. 
The  testator  had  not  devised  the  purchased 
estate ;  he  had  included  only  an  estate  which 
he  had  contracted  to  purchase  at  a  parti- 
cular place,  but  there  was  nothing  to  shew 
that  he  meant  to  include  this  property ; 
at  any  rate  he  did  not  devise  an  estate  which 
had  been  conveyed  to  him  to  uses  to  bar 
dower. 

Mr.  Malins,  Mr,  Erskine,  and  Mr. 
Hetherington  appeared  for  parties  in  the 
same  interest  as  the  petitioner. 

Mr.  Stevens  and  Mr,  Wood,  for  two 
defendants. 

Mr.  WiUeoek  replied. 

Judgment  reserved. 

Feb.  10.  —  KiNDERSLEY,  V.  C.  —  Two 
questions  are  raised  in  this  case:  first, 
whether  certain  acts  done  by  the  testator 
in  the  cause,  after  making  his  will,  with 
respect  to  certain  real  estates  of  which  he 
was  the  owner  in  equity  at  the  date  of  his 
will,  and  which,  but  for  those  acts,  would 
have  passed  by  his  will,  have  had  the  effect 
of  revoking  the  devise  of  those  estates  ? 
And,  secondly,  if  such  revocation  baa  re- 
sulted from  those  acts,  whether  th^  ^^^- 

(2)  4  Sim.  aa^ 


tor's  heir,  claiming  those  estates  by  descent, 
ought  to  be  put  to  his  election?  These 
questions  arise  with  respect  to  two  different 
portions  of  the  real  estates  of  the  testator, 
under  somewhat  different  circumstances. 

With  respect  to  the  first  portion,  which, 
for  convenience,  I  will  call  the  mortgaged 

froperty,  the  following  are  the  facts.— 
His  Honour  here  stated  the  £Busts  above  set 
forth  as  to  the  mortgaged  property,  and  then 
the  facts  relating  to  the  purchased  property.] 
— ^The  question  as  to  the  purchased  property 
is,  whether,  by  reason  of  the  conveyance 
of  November  1811  the  will  was  revoked  so 
far  as  it  operated  to  devise  that  property. 
With  respect  to  this  question  of  revocation, 
as  applicable  both  to  the  mortgaged  and 
j^urchased  property,  several  cases  have  been 
cited  in  the  argument,  and  many  others  are 
to  be  found  in  the  books.     In  some  of 
those  cases  the  testator,  at  the  date  of  his 
will,  had  the  legal  estate  in  the  lands,  and 
in  others  he  had  only  an  equitable  estate 
or  interest.     In  the  case  now  before  me, 
the  estate  or  interest  which  the  testator,  at 
the  date  of  his  will,  had  in  each  of  the  two 
portions  of  property  in  question,  was  an 
equitable  estate  or  interest;    and  there- 
fore it  is  to  the  cases  comprised  in  the 
latter  class  that  more  especial  refeienee 
must  be  had,  in  order  to  deduce  the  esta- 
blished doctrine  on  the  subject,  as  applica- 
ble to  the  case  now  under  consideration. 

The  general  rule  of  law  to  be  deduced 
from  this  latter  class  of  cases  may  be  thus 
stated :  that  if,  after  the  date  of  the  will, 
the  land  is  so  conveyed  to  the  testator  thai 
the  legal  estate  therein^  which  becomes 
vested  in  him  by  the  conveyance,  is  the 
same,  in  quality,  as  the  equitable  estate 
which  he  had  at  the  date  of  the  will,  the 
conveyance  does  not  revoke  the  devise. 
And  so,  in  the  case  where  the  testator's 
interest  in  the  land  at  the  date  of  the  will 
consists  in  a  contract  which  he  had  entered 
into  for  the  purchase  of  the  land,  if  the 
land  is  afterwards  conveyed  to  him  by  the 
vendor,  in  accordance  with  the  terms  of  the 
contract  between  them,   the  conveyance 
does  not  revoke  the  devise.     But,  on  the 
other  hand,  if  the  legal  estate  which  the 
testator  acquires  by  the  conveyance  differs, 
in  quality,  firom  the  equitable  estate  which 
ue  had  at  the  date  of  the  will,  the  con- 
.t^vaxt  revokes  the  devise.     And  so,  in 
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the  case  of  a  eontmet  for  purchase,  if  the 
legal  estate  which  the  testator  acquires  by 
the  conTeyance  differs  from   that  which, 
hy  the  terms  of  the  contract,  the  vendor 
agreed  to  convey  to  him,  the  conveyance 
leTokea  the  devise.     And  this  revocation 
equally  takes  place,  even  though  the  tes- 
tator, after  the  conveyance,  has  as  absolute 
a  power  of  disposing  of  the  property  as 
he  had  before.     And  the  revocation  takes 
place  without  regard  to  the  testator's  in- 
tention, and  even  in  direct  contravention  of 
his  intention.    Eminent  Judges  have  here* 
tofbre  expressed,  in  strong  terms,  their  dis- 
approbation of  the  principle  of  this  rule  of 
revocation,  and  their  regret  that  it  should 
have  been  established,  or,  at  least,  that  it 
should  have  been  carried  so  far  as  it  has 
been  carried ;  but  they  have  felt   them- 
selves constrained  to  follow  it.     While  I 
fully  participate  in  that  disapprobation  and 
that  regret,  I  am  equally  obliged  to  recog- 
nize it  as  the  long-established  rule  of  the 
Courts,  and,  if  the  occasion  requires,  to  act 
upon  it. 

Now,   with  respect   to   the  mortgaged 
property,  if  we  are  to  inquire  what  estate 
the  testator  had  in    the   equity   of    re- 
demption at  the  date  of  his  will,  I  think 
it  would  be  very  difficult  to  say  that  he 
had  any  other  than  an  estate  in  fee  simple. 
And,  if  I  were  compelled  to  confine  myself 
to  this  view  of  the  matter,  it  would  follow 
diat  a  subsequent  conveyance  of  the  legal 
estate  to  the  testator,  in  any  other  form  than 
in  fee,  would  be  a  revocation  of  the  devise. 
But  the  devisee  has  a  right  to  refer  to  the 
particular  terms  of  the  proviso  for  redemp- 
tion in  the  mortgage  deed,  as  shewing  an 
agreement  between  the  mortgagor  and  the 
mortgagee  that,  upon  re-payment  of  the 
mortgage  money,  the  premises  should  be 
re-conveyed,  not  simply  to  the  mortgagor 
in  fee,  hut  in   some  other  special  form; 
and  if  the  legal  estate  was,  in  fact,  re-con- 
veyed in  the  form  in  which,  by  the  terms 
of  the  proviso,  it  was  agreed  to  be  re-con- 
veyed, the  re-conveyance  does  not  operate 
*s  a  revocation  of  the  devise.   What,  then, 
tte  the  terms  of  the  proviso  for  redemption 
as  to  the  re-conveyance  of  the  premises  on 
payment  of  the  mortgage  money  ?     They 
•w  to  be  re-conveyed  unto  the  said  H.  C. 
Wowden,  his  heirs,  appointees  or  assigns, 
or  to  such  other  person  or  persons,  to  such 


uses  and  in  such  manner  as  he  or  they  shall 
direct.  A  question  here  arises,  whether 
the  words  *'  unto  the  said  H.  C.  Plowden, 
his  heirs,  appointees,  or  assigns,"  are  to  be 
construed  as  designating  the  person  or 
persons  to  whom  the  premises  were  to  be 
re-conveyed,  or  the  form  in  which  the  re- 
conveyance was  to  be  made.  The  language 
of  the  proviso  throughout  seems  to  &vour 
two  constructions,  for  it  imports  that  the 
appointees  of  Plowden  (as  weU  as  Plowden 
himself,  or  his  heirs  or  assigns)  may  pay 
off  the  mortgage  debt,  that  the  re-convey- 
ance is  to  be  made  upon  the  request  and  at 
the  costs  and  charges  of  Plowden,  or  of  his 
heirs  or  of  his  appointees  or  assigns,  and 
that  not  only  Plowden  himself,  or  his 
heirs  or  assigns,  but  his  appointees  also, 
should  have  the  right  to  direct  to  what 
persons,  and  to  what  uses,  and  in  what 
manner  the  estate  should  be  re-conveyed. 
The  word  ''appointees,"  which  is  used 
several  times  in  the  proviso,  seems  in 
every  instance  to  be  used  to  designate 
some  person  or  persons  to  whom  Plow- 
den might  appoint  the  estate  previously 
to  its  being  re-conveyed.  If  Uiis  is  the 
construction  which  ought  to  be  put  upon 
the  words  "  unto  the  said  H.  C.  Plow- 
den, his  heirs,  appointees  or  assigns,"  that 
is,  if  the  parties  agreed  by  this  proviso  that 
the  premises  were  to  be  re-conveyed  to 
Plowden  or  to  his  heirs,  or  to  his  assigns, 
or  to  his  appointees  in  the  alternative,  that 
could  only  mean  to  one  or  other  of  those 
persons  in  fee,  and  then  it  is  clear  upon 
the  authorities  that  the  re-conveyance  which 
was  made  to  Plowden,  not  in  fee,  but  to 
the  common  uses  to  bar  dower,  would  be  a 
revocation  of  the  devise.  And  the  addi- 
tion of  the  words  "  or  to  such  person  or 
persons,  &c.  as  he  or  they  may  direct," 
would  not  have  any  effect  to  prevent  the 
revocation.  But  let  us  now  take  the  other 
supposition,  and  assume  that  the  words 
"  unto  the  said  H.  C.  Plowden,  his  heirs, 
appointees  or  assigns,"  are  to  be  construed 
as  designating  the  form  in  which  the  pre- 
mises were  to  be  re-conveyed  to  Plowden, 
which  is  the  view  most  favourable  to  the 
devise ;  upon  that  assumption  I  think  that 
the  word  "  appointees"  would  be  sufficient 
to  justify  the  introduction  into  the  re-con- 
veyance of  a  power  of  appointment,  and  that 
if  the  re-conveyance  had  been  made  to  the 
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use  of  sucli  persons  and  for  such  estates  as 
Plowden  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  to  the  use  of 
Plowden,  his  heirs  and  assigns,  such  re- 
conveyance would  have  been  in  conformity 
with  the  proviso,  and  would  not  have 
worked  a  revocation.  If  so,  the  question  is 
reduced  to  this :  do  the  other  words  "  unto 
the  said  H.  C.  Plowden,  his  heirs  or  as- 
signs" justify  the  re-conveyance  to  the  use  of 
Plowden  for  life,  and  after  the  determination 
of  that  estate  by  any  means  in  his  lifetime 
to  the  use  of  a  trustee  during  his  life,  with 
remainder  to  the  use  of  Plowden  in  fee ;  or 
(to  put  the  same  question  in  another  form) 
if  by  the  proviso  for  redemption  it  had 
merely  been  agreed  that  on  repayment  of 
the  money  the  estate  should  be  re-conveyed 
to  Plowden,  his  heirs  or  assigns,  and  the 
re-conveyance  had  been  made  to  the  use  of 
Plowden  for  his  life,  and  then  to  the  use  of 
a  trustee  during  his  life,  and  then  to  Plow- 
den, his  heirs  and  assigns ;  would  this  have 
been  a  re-conveyance  in  conformity  to  the 
terms  of  the  proviso,  so  that  the  devise 
would  have  remained  unrevoked  ?  It  ap- 
pears to  me  that  if  I  were  so  to  decide,  I 
should  be  acting  in  direct  opposition  to 
the  principle  of  dl  the  decided  cases.  An 
estate  to  a  man  for  his  life  with  an  estate  in 
fee  simple  by  way  of  remainder,  the  union 
of  the  two  estates  being  prevented  by  an 
intermediate  limitation  to  a  trustee  during 
his  life,  is  a  very  different  estate  from  an 
estate  in  fee  simple  in  possession.  If  the 
testator's  estate  previous  to  the  convey* 
ance  had  been  an  equitable  estate  in  fee, 
his  taking  a  re-conveyance  of  the  legal 
estate  for  his  life  with  a  legal  fee  by  way  of 
remainder,  the  two  estates  being  kept  from 
uniting  by  the  interposition  of  a  limitation 
to  a  trustee,  is  not  (in  the  language  used  in 
some  of  the  cases)  simply  taking  the  estate 
home,  but  it  is  creating  a  new  and  different 
limitation  of  it.  And,  according  to  all 
authority,  if  the  effect  of  the  re-conveyance 
is  to  create  a  new  limitation  of  the  estate 
different  from  the  equitable  estate  which 
the  testator  had  at  the  date  of  his  will,  or 
different  from  that  which  would  be  created 
by  pursuing  strictly  the  terms  of  the  con- 
tract for  the  re-conveyance,  the  effect  is  a 
revocation  of  the  devise. 

It  has  indeed  been  argix^^  ]ietore  me 
that  the  words  "  unto  A.  B,  Whci^®'  *^* 


pointees  or  assigns,"  constitute  an  apt  and 
appropriate  formula  for  expressing  briefly 
all  the  limitations  ordinarily  contained  in 
a  conveyance  to  the  common  uses  to  bar 
dower,  including  not  only  the  general 
power  of  appointment,  but  also  the  limita- 
tion for  life  to  the  party  in  whose  favour 
the  conveyance  is  made,  and  the  remainder 
to  him  in  fee,  with  the  intermediate  limita- 
tion to  the  trustee  to  prevent  the  union  of 
the  life  estate  and  the  remainder  in  fee. 
And  it  was  contended  that  the  formula  in 
question  is  often  used  for  that  purpose, 
and  that  in  the  present  case,  because  the 
.indenture  of  mortgage  to  Newton  recites 
the  indenture  of  April  1811  by  which  the 
estate  had  been  conveyed  to  the  testator  to 
the  common  uses  to  bar  dower,  that  there* 
fore  in  effect  the  proviso  for  redemption 
ought  to  be  read  as  if  it  had  stipulated 
that  on  payment  of  the  mortgage  money 
the  premises  should  be  re-conveyed  to  the 
same  uses  to  which  they  had  been  limited 
by  the  indenture  of  April  1811. 

I  should  have  been  well  pleased  if  I 
could  have  acceded  to  this  argument,  but 
I  look  in  vain  to  the  language  of  the  pro- 
viso for  redemption  for  finding  any  refer- 
ence to  the  indenture  of  April  1811 ;  in 
fact,  it  does  not  contain  the  slightest  trace 
of  any  such  reference.  If  it  had  been 
mtended  that  upon  the  repajrment  of  the 
mortgage  money  the  premises  should  be 
re-conveyed  to  the  same  uses  to  which  they 
had  stood  limited  by  the  indenture  of 
April  1811,  it  would  have  been  easy  to 
have  so  worded  the  proviso  for  redemption 
as  to  have  expressed  that  intention.  The 
recital  of  that  indenture  in  the  mortgage 
deed  cannot  in  my  opinion  be  considered 
as  introduced  for  the  purpose  of  shewing 
that  the  parties  intended  the  re-conveyance 
to  be  made  to  the  same  uses  as  were  ex- 
pressed in  that  indenture;  in  feet,  such 
recital  was  introduced  for  another  purpose, 
viz.  that  as  the  conveyance  to  the  mort- 
gagee must  be  by  an  exercise  of  the  power 
of  appointment  as  well  as  by  lease  and 
release,  it  was  necessary  to  recite  the  in- 
denture creating  the  power,  and  that  recital 
would  have  been  equaUy  introduced  what- 
ever might  have  been  the  intention  of 
tlie  parties  as  to  the  form  of  reconvey- 
n^vce  when  the  mortgage  debt  should  be 
J^d  off.    And  with  regard  to  the  sug- 
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gestion  that  the  words  **  unto  A.  B,  his 
hein,  appointees  or  assigns"  are  often  used 
as  a  formula  for  expressing  all  the  limita- 
tioiu  ordinarily  contained  in  a  conveyance 
to  the  common  uses  to  bar  dower,  I  an- 
swer that  they  are  so  used  only  in  loose 
parlance,  and  not  in  the  formal  and  appro- 
priate  language  of  a  deed,  and  that  such 
use  of  them  is  inapt  and  inaccurate.     For 
granting  that  those  words  sufficiently  indi- 
cate a  power  of  appointment,   and  that 
they  would  constitute  an  apt  and  appro- 
piiate  formula  for  expressing  a  limitation 
to  the  use  of  such  persons,  and  for  such 
estates  as  A.  shall  appoint,  and  in  default 
of  appointment  to  the  use  of  A.  in  fee, 
how  do  they  indicate  the   dividing  and 
parcelling  out  of  the  fee  into  a  life  estate, 
and  a  remainder  in    fee,  with  an  inter- 
mediate limitation  to  the  use  of  a  trustee 
during   the  life  of  the  tenant  for  life? 
I  cannot  decide  that  a  contract  to  con- 
vey   to    A,    his    heirs,    appointees    and 
assigns,    does    import  that    the    convey- 
ance is  to  be  made  in   the  special  form 
of  limitations  to  the  use  of  such  persons, 
and  for  such  estates  as  A.  shall  appoint, 
and  in  default  of  appointment  to  the  use 
of  A.  for  life,  and  after  the  determination 
of  that  estate  in  his  lifetime,  to  the  use  of 
a  trustee  during  his  life,  and  after  the 
determination  of  the  estate  so  limited  to 
the  trustee,  to  the  use  of  A,  his  heirs  and 
assigns.     I  may  refer  to  the  judgment  of 
Loid  Langdale  in  BuUin  v.  Fletcher  (3) 
as  a  clear  and  (as  I  think)  unimpeachable 
authority  on  this  part  of  the  case.     I  am, 
therefore,    constrained   to  conclude  with 
respect  to  the  mortgage  property,  that  by 
the  re-conveyance  from  Newton  to  the  tes- 
tator of  the    7th  of  December  1813,  the 
devise  of  that  property  was  revoked. 

^itb  respect  to  the  purchased  pro- 
perty, the  case  is  even  still  more  clear. 
Indeed,  the  only  argument  that  could  be 
offered  as  a  ground  for  holding  the  con- 
veyance from  the  vendors  by  die  inden- 
ture of  the  9th  of  November  1811  did  not 
revoke  the  devise  was  this : — ^that  as  that 
indenture  expressed  that  the  conveyance 
was  made  in  pursuance  of  the  agreement 
for  the  purchase,  it  is  to  be  inferred  that 

(8)  1  Keen,  876. 


there  was  a  special  contract  between  the 
testator  and  the  vendors,  that  the  pur- 
chased lands  should  be  conveyed  to  the 
testator,  not  in  fee,  but  to  the  common 
uses  to  bar  dower.  Even  if  the  fact  were, 
as  assumed  by  this  argument,  that  the 
conveyance  was  expressed  to  be  made  in 
pursuance,  I  could  not  have  concurred  in 
the  conclusion.  The  purchaser  of  a  fee 
simple  estate  has  a  right  to  have  the  estate 
conveyed  to  any  uses  or  in  any  manner  he 
may  please  to  direct:  and  to  whatever  uses 
or  in  whatever  manner  the  estate  may  be 
conveyed  by  the  purchaser's  direction, 
the  conveyance  might  with  equal  pro- 
priety be  expressed  to  be  made  in  pur- 
suance of  the  agreement  for  the  purchase, 
although  there  was  no  special  proviso  in 
the  contract  as  to  the  particular  uses  to 
which  the  estate  was  to  be  conveyed  by 
the  vendors.  But  further,  the  very  foun- 
dation of  the  argument  fails,  for  upon  ex- 
amination of  the  language  of  the  indenture 
of  the  9th  of  November  1811,  it  will  be 
found  that  the  conveyance  is  not  expressed 
to  be  made  in  pursuance  of  the  agreement 
for  the  purchase.  It  will  be  remembered 
that  lot  1,  for  which  the  testator  had  bid 
1,800/.  at  the  sale,  comprised  the  freehold 
in  question,  and  certain  leaseholds.  The 
indenture  of  the  9th  of  November  1811, 
which  only  conveys  the  freeholds,  recites 
that  Plowden  was  allowed  and  declared  to 
be  the  highest  bidder  for,  and  purchaser 
of,  the  premises  comprised  in  lot  1,  at  the 
price  of  1,800/.,  and  that  it  had  been  as- 
certained that  the  hereditaments  intended 
to  be  thereby  conveyed  which  formed  the 
freehold  part  of  the  said  lot  1.  were  of  the 
value  of  400/.,  and  that  it  had  been  agreed 
that  the  said  400/.  should  be  the  appor- 
tioned part  of  the  said  sum  of  1,800/.  to 
be  paid  in  respect  of,  and  as  the  purchase 
and  consideration  money  for,  the  heredita- 
ments thereafter  expressed  to  be  thereby 
conveyed;  and  the  indenture  witnesseth 
that  in  pursuance  of  the  said  agreement 
and  in  consideration  of  400/.  paid  to  the 
vendors  by  Plowden,  the  vendors  convey 
the  freehold  hereditaments  in  question  to 
Plowden  to  uses  to  bar  dower.  So  that 
the  words  "in  pursuance  of  the  said  agree- 
ment" refer  not  to  an  agreement  for  the 
purchase  of  the  land,  for  no  such  agreement 
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is  specified,  but  to  the  agreement  which  is 
specially  mentioned  as  to  the  400/.  being 
the  apportioned  part  of  the  whole  pur-> 
chase-money  which  was  to  be  paid  in 
respect  of  the  freeholds.  With  respect, 
then,  to  the  purchased  property,  I  am  of 
opinion  that  by  the  conveyance  of  the  9th 
of  November  1811  the  devise  of  the  pro* 
perty  was  revoked. 

llie  on]y  question  which  remains  for 
consideration  is  this,  whether  the  testator's 
heir  claiming  these  lands  by  descent,  and 
claiming  also  certain  benefits  under  the  will, 
ought  to  be  put  to  his  election  as  regards 
either  the  mortgaged  or  the  purchased 
property.  It  is  to  be  observed  that  the 
mortgaged  property  is  not  specially  men- 
tioned in  the  will,  but  the  will  does  specially 
mention,  amongst  the  real  estates  devised, 
the  lands  which  the  testator  had  contracted 
to  purchase,  situate  in  or  near  the  parishes 
of  Boldre  or  South  Baddesley.  I  will 
assume  in  favour  of  the  devise  (although 
the  fact  is  not  clearly  ascertained),  that 
the  purchased  property  now  in  controversy 
is  part  of  the  hereditaments  thus  specially 
mentioned  and  devised  by  the  will.  And 
in  considering  the  proposition  that  the 
heir  ought  to  be  put  to  his  election,  I  will 
have  regard  more  particularly  to  the  lands 
specially  mentioned  and  devised,  because 
if  the  proposition  cannot  be  maintained  as 
to  those  lands  (as  in  my  opinion  it  cannot) 
a  fortiori^  it  cannot  be  maintained  as  to 
those  lands  which  are  not  specially  men- 
tioned and  devised. 

The  argument  on  the  behalf  of  the  de- 
visee is  this : — that  the  effect  of  the  testator 
acquiring  by  the  subsequent  conveyance  a 
different  estate  from  that  which  he  had  at 
the  date  of  his  will,  is  not  (properly  speak- 
ing) a  revocation  but  ademption,  that  the 
estate  or  interest  which  he  had  when  he 
made  his  will,  is  indeed  gone  from  him, 
and  therefore  the  devise  cannot  operate 
upon  it ;  but  the  words  of  the  devise  are 
not  expunged  from  the  will;  that  they  are 
still  capable  of  expressing  and  do  express 
the  testator's  intention  to  devise  the  lands 
there  specially  mentioned,  so  that  at  the 
testator's  death,  when  the  will  comes  into 
operation,  the  devise  of  the  particular  lands 
still  stands  part  of  the  will,  ax^  the  testator 
died  seised  of  those  very    l^^j.  and  al* 


though  by  the  rule  of  law  the  devise  can- 
not actually  pass  the   estate  which  the 
testator  acquired  by  the  subsequent  con- 
veyance,  yet  as   die    heir,  by  asserting 
his  right  to  take  the  estate  by  descent, 
would  defeat  or  disturb  the  express  dis- 
position of  that  estate  by  the  will,  be 
ought,  according  to  the  plain  principle  of 
election,  to  give  up  his  right  to  take  the 
estate  by  descent  or  abandon  the  benefit 
intended  for  him  by  the  will.     Now,  it 
may  be  admitted  that  if  his  heir,  by  assert- 
ing his  right  to  take  the  estate  by  descent, 
would  defeat  or  disturb  an  express  dispo- 
sition made   by  the  will  of  that  estate, 
which  he  thus  claims  by  descent,  he  ought 
to  be  put  to  his  election  according  to  the 
decisions  in  TheUusaon  v.  Woodford  and 
Churchman  v.  Ireland;  and  therefore  the 
only  question  is,  whether  the  testator,  by 
his  will,  made  an  express  disposition  of 
that    estate,    which   the  heir    claims  by 
descent.     What  is   the   estate  which  the 
heir  claims  by  descent  ?     It  is  that  estate 
in  fee  simple  in  remainder  (expectant  on 
the  determination  of  the  estate  limited  to 
the  trustee  during  the  testator's  life)  which 
became  vested  in  the  testator  by  the  con- 
veyance made  to  hira  after  the  date  of  his 
will.     Has,  then,  the  testator,  by  his  will, 
made  an  express  disposition  of  the  estate 
^ich  became  vested  in  him  by  that  sub- 
sequent conveyance?     The  devise  in  the 
will  is,  of  "  all  and  every  my  messusges, 
lands,  tenements,  and  hereditaments,  and 
all  other  my  real  estate    whatsoever,  or 
which    I    have   contracted   to    purehsse, 
situate  in  or  near  the  parishes  of  Boldre  ot 
South   Baddesley,  in  the  said  county  of 
Southampton,  or  elsewhere  in  England,  of 
or  to  which  I,  or  any  person  or  persons  in 
trust  for  me,  am,  is  or  are  seised  or  entitled 
for  any  estate  of  freehold  and  inheritance, 
or  of  freehold  only,  in  possession,  reversion, 
remainder  or  expectancy,  or  which  I  have 
power  to  dispose  of  or  appoint  by  this  my 
will."     In  this  language  there  is  nothing 
which  points  to  any  estate  or  interest  which 
the  testator  might  have  at  a  future  time; 
on  the  contrary,  the  terms  of  the  devise 
refer  exclusively  to  such  estate  or  interest 
as  he  then  had  at  the  time  when  he  framed 
t}ie  devise.     He  had  an  estate  or  interest 
fp  which  the  language  was  properly  appli- 
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cable,  and  which,  hut  for  the  snhsequent 
conveyanoe,  would  have  passed  hy  the 
devise.     What  is  there  which  in^cates 
the  slightest  intention  to  devise   another 
estate   and  interest  which  was  not  then 
vested  in  him,  hut  which  he  might  there- 
after acquire?     It  is  a  rule  which  ought 
to  be  strictly  adhered  to  that  puts  the  heir 
to  bis  election.     The  testator's  intention 
to  devise   or  dispose   of  such  estate  or 
interest  as  he  might  thereafter  acquire, 
most  be  expressly  and  unequivocally  mani- 
fested by  the  will ;  and  in  this  will  there 
is  not  the  slightest  trace  of  any  such  in- 
tention.    To  shew  that  the  language  here 
used  by  the  testator  must  be  held  to  refer 
exclusively  to  the  estate  or  interest  which 
be  had  at  the  date  of  his  wUl-— I  may  refer 
to  the  cases  of  Rudstone  v.  Anderson  (4) 
and  Hone  v.  Medcrafl  (5),  and  the  judg- 
ment of  Lord  Eldon  in  Jame$  v.  Dean  (6). 
It  is  true  these  were  cases  of  leaseholds, 
but  that  is  immaterial  with  respect  to  the 
question  whether  the  words  of  the  devise 
are  to  be  construed  as  pointing  only  to 
the  testator's  present  estate  or  interest,  or 
to  such  estate  or  interest  as  he  might  there- 
after acquire.     Being  then  of  opinion  that 
the  testator  has  expressed  his  intention  to 
devise  only  the  estate  or  interest  which  he 
had  in  the  lands  at  the  date  of  his  will, 
and  not  such  other  estate  or  interest  as  he 
might  thereafter  acquire,  I  am  brought  to 
the  conclusion  that  the  heir  does  not,  by 
claiming  these  lands  by  descent,  defeat  or 
disturb  any  disposition  made,  or  intended 
to  be  made  by  the  will,  of  that  estate  which 
has  descendei  upon  him,  and  that,  there- 
fore, he  ought  not  to  be  put  to  his  election. 
In  truth,  the  disposition  which  the  testator 
bad  made  by  his  will  with  regard  to  these 
lands,  has  been  defeated  in  his  lifetime  by 
his  own  act  in  taking  such  a  conveyance 
<tt  put  an  end  to  the  estate  or  interest 
which  he  then  had,  and  which  was  alone 
intended  to  be  disposed  of  by  his  will,  and 
vested  in  him  a  new  and  different  estate 
whicb  the  will  does  not  manifest  any  in- 
tention to  dispose  of.     Upon  the  whole  of 
the  case,  I  am  of  opinion  that  the  devise 
m  the  testator's  will,  so  £ar  as  relates  to  the 
**>ids  comprised  in  the  indentures  of  the 

(4)  2  Yes.  sen.  418. 
(6)  1  Bro.  C.C.  261. 
(6)  15  Yes.  238. 
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7th  of  December  1813  and  the  9th  of 
November  1811  respectively,  was  revoked 
by  those  respective  conveyances,  and  that 
those  lands  did  not  pass  by  the  will,  but 
descended  on  the  testator's  heir-at-law, 
and  that  the  heir  ought  not  to  be  put  to 
his  election.  I  must,  therefore,  dismiss 
the  petition. 


Lords  Justices."^  webb  v.  THE  direct  lon- 

1852.  >       DON    AND    PORTSMOUTH 

Mar.  5,  6,  25.  j      railway  company. 

Railway — Landowner^^Jlbandonmen^^-^ 
Specific  Performance, 

An  agreement  was  entered  into  on  behalf 
of,  and  was  confirmed  by  a  railway  company , 
in  consideration  of  a  landowner's  opposition 
to  the  biU  being  withdrawn,  to  pay  him 
4,500/.  as  the  purehase^money  of  land  not 
exceeding  eight  acres  to  be  taken  by  the  com* 
panyfor  the  formation  of  their  railway,  and 
for  consequential  damages  to  the  landowner's 
property.  The  railway  was  abandoned^ 
and  the  landowner  filed  a  claim  for  specific 
performance,  and  the  same  was  decreed  by 
the  Court  below ;  but  on  appeal, — Held, 
that  the  plaintiff  had  means  of  complete 
redress  at  law,  and  that  the  dam  must  be 
dismissed. 

By  an  agreement,  dated  the  23rd  of  July 
1845,  signed  by  and  made  between  Mr. 
Crowley,  Mr.  Baines  and  Mr.  Laurie, 
three  of  the  promoters  of  an  act  of  parlia- 
ment for  making  a  railway  from  the  Croy- 
don and  Epsom  Railway,  at  Epsom,  to 
the  town  of  PortsmouUi,  to  be  called 
*'The  Direct  London  and  Portsmouth 
Railway,*'  on  behalf  of  themselves  and 
all  other  the  promoters  of  the  said  act  of 
the  one  part,  and  Mr.  Philip  Barker  Webb 
of  the  other  part,  it  was  agreed  as  fol- 
lows:— "First,  that  the  company  to  be 
incorporated  under  the  said  act  of  parlia- 
ment, when  passed,  shall,  &c.  (build  a 
bridge  and  make  a  road,  and  keep  the  bridge 
in  repair  as  specified)  between  points  A. 
and  B.  mentioned  in  the  plan  annexed 
thereto.  Secondly,  to  deviate  from  their 
proposed  line  as  delineated  in  the  said 
plan  so  far  to  the  eastward  thereof  as  to 
avoid  a  particular  meadow  of  Mr.  Webb. 
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Tliirdly,  that  if  the  company  shall  be  em- 
powered to  buy  a  piece  of  land  mentioned 
from  the  Dean  and  Chapter  of  Salisbury, 
lying  between  the  deviated  line  and  the 
meadow  aforesaid,  they  shall  convey  it 
for  a  nominal  consideration  to  Mr.  Webb. 
Fourthly,  the  company  shall  build  an  arch- 
way (described),  and  keep  the  same  in  repair. 
Fifthly,  that  they  shall  allow  Mr.  Webb 
a  crossing  over  the  line  on  a  level  at 
a  stated  point,  and  keep  gates  there. 
Sixthly,  that  they  shall  plant  evergreens 
at  a  particular  spot.  Seventhly,  that  they 
shall  only  erect  invisible  fences  at  par- 
ticular places.  Eighthly,  that  they  shall 
not  erect  any  station  visible  from  the 
mansion  house.  Ninthly,  they  shall  not 
deposit  waste  or  spare  earth,  &c.  on  any 
of  the  lands  of  Mr.  Webb,  except  those 
taken  by  them,  without  his  consent  in 
writing.  Tenthly  and  lastly,  that  the  said 
company  shall  pay  to  the  said  Philip 
Barker  Webb  the  sum  of  4,500/.,  together 
with  his  costs,  charges  and  expenses  in- 
curred up  to  the  day  of  the  date  of  this 
agreement,  by  reason  of  the  intended  for- 
mation of  the  said  railway,  not  exceeding 
the  sum  of  150/.,  before  the  company  shall 
enter  on  any  of  the  lands  of  the  said  P.  B. 
Webb  for  the  purpose  of  making  the  said 
railway;  and  that  all  timber  and  other 
trees  on  the  lands  to  be  taken  by  the  said 
company  shall  be  the  property  of  the  said 
P.  B.  Webb.  And  it  is  hereby  declared 
that  the  said  sum  of  4,500/.  is  to  be  the 
purchase-money  for  the  said  lands  so  to  be 
taken  by  the  said  company  as  aforesaid 
for  the  formation  of  their  railway,  not  ex- 
ceeding 8  acres,  according  to  such  deviated 
line  as  aforesaid  across  the  property  of  the 
said  P.  B.  Webb,  described  in  the  said 
plan,  and  for  the  consequential  damage  to 
such  property.'*  At  the  foot  of  the  agree- 
ment, and  bearing  even  date  with  it,  the 
foUowing  memorandum  was  written,  and 
it  was  signed  by  the  agent  of  Mr.  Webb  : 
—"It  is  understood  and  agreed  by  and 
between  the  parties  above  named,  that  in 
the  event  of  the  act  of  parliament  referred 
to  in  the  foregoing  agreement  not  being 
obtained,  the  agreement  for  the  purchase 
hereinbefore  contained  shall  be  nuU  and 
void.— C.  J.  Woods." 

The  act  of  parliament    (9  &  10  Yict, 
0.  Ixxxiii.)  was  passed  on  t^^  26tb  of  June 


1846,  and  on  the  5th  of  April  1847  a  deed 
under  the  common  seal  of  the  company 
was  executed,  whereby,  after  reciting  various 
matters  relating  to  the  proposed  line,  the 
opposition  of  Mr.  Webb  and  his  subsequent 
withdrawal  therefrom,  and  the  agreement 
of  1845,  it  was  witnessed  that  in  con- 
sideration of  the  withdrawal  of  the  oppo- 
sition of  the  said  P.  B.  Webb  to  the  said 
bill,  the  said  company  did  ratify  and  con- 
firm the  agreement  made  on  their  behalf 
by  Mr.  Crowley,  Mr.  Baines  and  Mr. 
Laurie,  and  covenanted  with  Mr.  Webb  to 
perform,  fulfil  and  keep  all  the  covenants 
and  agreements  entered  into  by  them  in 
that  instrument.  And  in  consideration  of 
that  covenant  Mr.  Webb  released  those 
three  gentlemen  from  all  the  covenants 
entered  into  by  them  in  the  agreement  and 
from  all  liability  in  respect  of  the  same, 
and  also  covenanted  that  he  had  full  power 
to  execute  such  release. 

The  company  entered  on  the  lands  of 
Mr.  Webb  for  the  purpose  of  survey  and 
taking  levels,  &c.,  and  in  so  doing,  or 
otherwise,  felled  at  least  one  timber  tree, 
but,  as  on  the  part  of  Mr.  Webb  was  alleged, 
many  trees.  The  line  was  ultimately 
abandoned,  and  after  a  negotiation  which 
led  to  no^  practical  result,  the  company 
having  declined  to  pay  the  4,500/.,  Mr. 
Webb  filed  a  claim,  in  which  he  allied 
the  ground  of  the  agreement  to  have  been 
his  withdrawing  bis  opposition  to  the  bill 
in  parliament,  and  which  is  recited  in  the 
deed  of  1847,  and  that  he  had  before 
the  agreement  of  1845  incurred  costs  by 
reason  of  the  intended  railway  amounting 
to  more  than  150/.,  and  after  offering 
specifically  to  perform  the  agreement  of 
1845  on  his  part,  prayed  the  specific  per- 
formance of  it  by  the  company.  On  the 
hearing,  before  Vice  Chancellor  Turner, 
His  Honour  made  a  decree  for  the  plaintiff, 
20  Law  J,  Rep.  (n.s.)  Chanc.  566,  and 
from  that  decree  the  company  now  ap- 
pealed. 

Sir  W,  P.  Wood  and  Mr,  Moxon^  for  the 
plaintiff. — This  agreement  is  a  binding  un- 
conditional agreement  for  the  taking  of  the 
land,  not  exceeding  8  acres,  at  a  stated 
price,  and  the  consideration  for  its  being 
^Utered  into  by  the  company  was  the  with- 
i^a^al  of  opposition,  which  by  the  legis- 
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lature  itself  is  considered  a  proper  subject 
of  bargain — Lands  Clauses   Consolidatian 
Jet,  8  Fict,  c.  18.     But  the  company  by 
their  acts  have  shewn  the  agreement  to  be 
binding,  for  they  hare  entered  on  the  lands, 
wMch  by  the  instrument  it  was  stipulated 
they  should  not  do  until  the   price  was 
paid.     But  there  is  authority  to  shew  that 
they  are  bound  to  complete  notwithstand- 
ing the  railway  has  been  abandoned.     In 
Bland  v.  Crowley  (1)  this  was  expressly 
decided,  and  there  the  landowner  obtained 
8,000/.   That  case  related  to  the  same  line 
of  railway  as  the  present.     In  Shirley  v. 
Da9is{2)  a  purchaser  was  compelled   to 
take  land  by  the  possession  of  which  he 
became  a  churchwarden  of  Greenwich  when 
he  wanted  to  be  a  freeholder  of  Essex,  and 
the  reason   was  because  he  should  have 
inquired.     In  this  case  the  company  made 
their  bargain,  and    they  are    bound    to 
complete  their  contract.     Even  Mr.  Webb 
himself  cannot  say  the  actual  amount  of 
loss,  setting  out  of  view  all  question  of  in- 
convenience, he  has  sustained  by  reason  of 
his  property  being  tied  up,  and  for  which  he 
believ^  and  still  believes  he  has  a  right  to 
receive  the  4,500/.     In  the  case  of  Preston 
V.  the  Liverpool^  Manchester  and  Newcastle- 
upon-Tyne  Junction  Railway  Company  {S) 
the  Court  was  of  opinion  that  as  the  plain- 
tiff had  withdrawn  his  opposition  to.  the 
bill  in  parliament,  the  company,  according 
to  the  true  construction  of  the  agreement, 
were  bound  to  pay  the  sum  agreed  to  be 
pud  to  him,  although  they  had  not  taken 
possession  of  any  part  of  his  estate.     The 
case,  it  is  true,  as  to  the  right  of  action 
was  sent  for  the  opinion  of  a  court  of  law, 
bat  of  the  construction  of  the  agreement 
one  of  your  Lordships  seemed  to  entertain 
no  doubt.     In  the  judgment  are  contained 
the  following  remarkably  apposite  remarks, 
"  There  was,  therefore,  nodiing  anomalous 
in  stipulating  for  a  fixed  sum  to  be  paid 
for  the  benefit  of  that  assent,  including 
^0  what  was  matter  of  lesser  moment, 
namely,  the  price  of  the  land  through  which 
^  lailway  would  pass,  whether  for  that 
pwpose  more  or  less  might  be  required." 
^r.  BetheU,  Mr.  Malins  and  Mr.  W.  J. 
^vUl^  for  the  company. — This  agreement  is 

0)  20  Uw  J.  Rep.  (H.i.)  Exch.  218. 
*)  Cited  in  Drewe  v.  Hanson,  6  Ves.  678. 
W)  1  Sim.  N.S.  586 :  s.  c.  ante,  p.  61. 


wholly  conditional,  and  was  entered  into  on 
the  supposition  that  the  railway  would  be 
made  through  the  lands  of  Mr.  Webb,  and 
consequently  that  the  8  acres  would  be 
required.  The  price  of  4,500/.  was  not 
intended  as  the  value  of  the  land,  but,  as  is 
most  expressly  stated  in  the  agreement 
itself,  is  the  price  for  the  consequential 
damage  for  severance, — a  severance  which 
has  never  taken  place.  Then  the  parlia- 
mentary powers  conferred  by  the  act  have 
expired,  and  if  the  company  were  to  buy 
this  property  they  are  not  permitted  to 
hold  it.  To  compel  a  specific  perform- 
ance, even  if  the  Court  can  see  its  way  to 
specific  performance  at  all,  would  be  the 
greatest  injustice  to  the  company,  as  the 
question  is  one  simply  of  damages,  and 
one  which,  as  is  shewn  by  the  case  cited 
for  the  plaintiff  of  Bland  v.  Crowley,  is 
most  fitly  and  most  conveniently  tried  at 
law.  A  decree  for  specific  performance  is 
in  such  a  case  contrary  to  the  principles 
recognized  by  this  Court  —  Harnett  v. 
Yeilding  (4)  and  Kimherley  v.  Jennings  (5). 
Mr.  Moxon  was  heard  in  reply  (6). 

Lord  Justice  Lord  Cranworth.  — ^ 
Since  this  matter  was  first  brought  before 
us  in  the  former  argument  both  my 
learned  Brother  and  myself  have  had 
ample  opportunity  of  considering  it,  and 
having  formed  a  strong  opinion  upon  the 
case,  we  think  it  is  not  useful  to  detain 
the  parties,  but  to  give  our  opinion  at 
once.  This  is  a  claim,  the  object  of  which 
is  to  get  the  specific  performance  of  a  con- 
tract, or  alleged  contract,  contained  in  a 
deed  of  covenant  entered  into  by  the 
defendants.  That  deed  of  covenant  is 
a  deed  binding  on  the  parties  who  entered 
into  it,  namely,  the  railway  company, 
to  carry  into  execution  certain  articles  of 


(4)  2  Sch.  &  Lef.  553. 

(5)  6  Sim.  340 ;  8.  c.  5  Law  J.  Rep.  (N.8.)  Chane. 
115. 

(6)  The  case  for  the  plaintiff  was  heard  on  the 
5th  and  6th  of  March,  and  on  the  latter  day  Mr. 
Bethell  addressed  the  Court  for  the  company. 
Mr.  Malins  then  offered  that  the  company  should 
pay  Mr.  Webh*8  parliamentary  costs  not  exceeding 
150/.,  and  all  the  costs  of  the  suit,  and  also  the  sum 
of  500/.  for  compensation.  This  offer  was  refused, 
and  on  the  25th  Mr.  Malins  and  Mr.  W.  J.  Bovill 
were  heard  for  the  company,  and  Mr.  Moxon  then 
replied. 
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agreement,  or  alleged  articles  of  agreement, 
entered  into  by  three  gentlemen,  Crowley, 
Baines,  and  Laorie,  with  the  plaintiff  on 
the  intended  formation  of  the  company. 
What  the  plaintiff  says  is,  that  according 
to  the  true  construction  of  that  instrument, 
these  three  gentlemen  bound  themselves, 
among  other  things,  to  pay  to  him  the 
sum  of  4,500^.  by  way  of  purchase-money 
for  any  eight  acres  of  land  of  his,  within 
certain  limits,  which  the  company  should 
think  fit  to  t£^e  for  the  purpose  of  making 
their  railway ;  that  the  4,5002.  was  to  be 
accepted  by  him  from  the  company  as  the 
purchase-money  of  the  land,  and  as  the 
consideration  for  the  consequential  damage 
to  his  property ;  and  he  contends  that  that 
instrument  "amounted  to  such  a  contract; 
that  the  defendants,  the  company,  after 
that  company  came  into  existence  pursuant 
to  the  act  of  parliament,  entered  into  a 
deed,  whereby  they  bound  themselves  to 
adopt  that  as  their  contract,  upon  the  con- 
sideration that  he  released  the  contracting 
parties ;  and  now  he  asks  as  against  these 
defendants  specific  performance  of  that 
which  he  alleges  to  be  the  contract  to  pur- 
chase this  property. 

The  first  question, — and  a  very  im- 
portant one  it  is, — is  whether  there  is 
any  contract  at  all  ?  Upon  the  view  we 
take  of  this  case,  it  does  not  become 
necessary  for  us  to  give  any  positive 
opinion  upon  that  subject.  In  the  case 
before  me,  when  I  was  Vice  Chancellor,  of 
Preston  v.  the  Liverpool  and  Manchester 
Railway  Company,  it  appears  by  the  note 
at  the  end  of  the  report  that  I  gave  the 
parties  the  opportunity  of  trying  the  ques- 
tion, a  mere  legal  question,  at  law.  I 
do  not  apprehend  that  I  had  myself  any 
sort  of  doubt  there  about  the  contract, 
and  that  case  can  afford  no  authority  for 
the  present ;  I  mean  that  part  of  the  pre- 
sent case  which  consists  of  the  doubt  whe- 
ther the  contract  was  entered  into  at  all. 
No  doubt  if  the  Portsmouth  Railway  had 
been  formed,  and  the  land  taken,  there  was 
a  contract  that  would  have  bound  the 
parties ;  but  the  railway  not  having  been 
formed,  the  question  is,  whether,  under 
the  circumstances,  the  contract  to  purchase 
ever  arose.  On  the  part  of  the  plaintiff, 
it  is  said  the  construction  must  be  that 
there  was  a  contract.    On  the  part  of  the 


defendants,  it  is  said  such  is  not  the  rea- 
sonable construction,  for  if  there  was  no 
railway,  there  was  no  contract  to  sell  or 
purchase  at  all;    and  although  the  nine 
clauses  preceding  the  tenth  of  the  agreement 
appear  to  be  absolute  in  form,  namely, 
that  the   company  shall  make  a  bridge 
over  the  railway,  and  do  such  and  such 
other  acts  connected  with  the  railway,  yet 
that  it  is  necessarily  implied  that  such  works 
were  to  be  done  if  the  railway  was  formed, 
and  the  whole  was  conditional  on  the  ex- 
istence and  formation  of  the  railway.    I  say 
that  what  is  the  true  construction  of  the 
contract  is  matter  at  all  events  of  a  very 
doubtful  nature.   Assume,  for  the  purpose 
of  the  argument,  and  for  that  only,  that  the 
contract  is  such  as  that  contended  for  by 
the  plaintiff.     I  will  call  it  the  agreement 
of  the   defendants,  under  their  seal,  that 
they  would  select  a  portion  of  the  plaintiff*8 
land,  lying  within  certain  limits,  not  to 
exceed  eight  acres,  and  to  take  it  for  the 
purpose  of  the  railway,  and  to  pay  him 
4,500/.  as  the  purchase-money  for  what 
they  should  so  take.     The  plsdntiff  seeks 
the  specific  performance  of  that  contract. 
It  is  the  plain  doctrine  of  the  Court,  that 
it  is  not  upon  every  contract  that  the 
Court  will  interfere  to  decree  specific  per- 
formance.    It  does  so,  to  give  more  com- 
plete justice  to  a  party  who  seeks  the  aid 
of  this  Court,  where  a  contract  has  been 
entered  into  to   purchase  an  estate.     It 
may  often  happen  that  the  mere  legal 
remedy  of  recovering  damages  for  the  non- 
performance of  the  contract  would  afford 
very  inadequate  relief,  and  from  the  earliest 
time  it  has  been  the  doctrine  of  this  Court 
to  interfere  to  make  the  party  do  that 
which    he  has  engaged   to  do,   namely, 
convey  the  land  he  has  agreed  to   seU. 
Whether,  in  order  to  give  a  corresponding 
remedy  on  the  other  side,— -or  for  what  other 
reason  we  need  not  stop  to  inquire, — ^but 
undoubtedly  the  same  relief  is  also  given, 
unless  there  be  some  reason  against  it,  to 
die  vendor  who  seeks  to  have  the  purchase- 
money.     But  even  in  the  case  of  a  suit  by 
a  purchaser,  if  there  be  circumstances  ren- 
dering it  unjust  that  the   Court  should 
interfere,  the  Court  will  not  interfere  in 
his  favour ;  and  I  should  say  much  more 
f  eadiiy  vnll  the  Court  listen  to  an  objection 
fjiftt  is  made  against  a  vendor  seeking  a 
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specific  performance,  because,  of  necessity, 
the  vendor  can  get  complete  relief  at  law. 
Looking  at  that  principle,  let  us  see  whe- 
ther this  is  a  case  in  which  we  ought  to 
interfere. 

I  assume  the  instrument  to  amount  to 
8  contract,  such  as  the  plaintiff  alleges  it 
to  have  been.     I  think  this  is  not  only 
a  case  in  which  we  ought  not  to  inter- 
flsre,  but  it  is  a  case  in  which  we  should 
be  exactly  reyersing  the  order  of  things, 
and  making  the  machinery  of  this  Court 
instrumental    in    doing   injustice    if   we 
did  interfere,  because  the  only  relief  we 
could  give  would  be  to  decree  the  pay- 
ment  of   4,500i.      But  here   it   is    ad- 
mitted, that  what  the  contract  amounts 
to  is  really  this:  — A  contract  to  pay 
4,500/. :  to  select  eight  acres  of  the  plain- 
tiff's land,  and  take  it  from  him;   and 
for  such  land  and  consequential  damage 
to  pay  the  4,500/.     Now,  what  the  plain- 
tiff would  have  to  do  at  law,  as  I  believe, 
would  be  to  state  this  contract,  and  state 
the  de&ult,  the  breach  of  that  contract  on 
the  part  of  the  defendants — which  will  be 
their  not  having  taken  the  eight  acres  of 
land  ;  and  not  having  so  done,  of  course, 
consequential  damage  — and  not  having 
paid  the  4,500/.     The  amount  of  damage 
to  be  calculated  wiU,  then,  as  I  conceive, 
he,  a  calculation  made  on  the  aggregate 
what,  taking  all  these  circumstances  into 
consideration,  will  do  justice?     Whereas 
the  relief  that  would  be  afforded  in  this 
Court  would   be  positive  injustice.      It 
would  be  giving  to  this  gentleman  4,500/. 
as  the  purchase-money  for  that  which  they 
have  not  taken,  and  which,  I  believe  (for 
there  is  reason  to  think  that  their  parlia- 
mentary powers  are  gone)  they  never  can 
now  take.     I  do  not,  however,  wish  to 
commit  myself  on  that  subject.     It  may 
be  that  they  could  still  take  it  and  re-seU 
it.     At  all  events,  it  is  one  of  those  cases 
in  which,   assuming    the    instrument  to 
amount  to  what  the  plaintiff  says  it  amounts 
to, — a  contract  to  pay  4,500/.   by  way 
of  purchase-money  and  compensation  for 
damage  to  be  done  to  other  land, — ^he  has 
the  ready  means  of  obtaining  complete 
v^ediess  at  law;   and,   we  think,  to  that 
redress  he  ought  to  be  left.     Our  opinion 
IS,  that  this  claim  ought  to  be  dismissed  ; 
Wt,  we  think,  under  the  circumstances, 


not  with  costs,  and  without  prejudice  to 
the  rights  of  the  parties  in  an  action.  I 
own  1  very  much  regret,  and  my  learned 
Brother  concurs  in  that,  that  the  offer 
that  has  been  made  has  not  been  acceded 
to. 

Lord  Justice  Knioht  Bruce. — Lord 
Cranworth  has  spoken  for  himself  as  well 
as  for  me.  I  should  have  thought  that  the 
very  obscurity  of  this  instrument  would 
have  been  alone  a  bar  against  decreeing  a 
specific  performance;  but  I  am  far  from 
intimating  that  obscurity  is  the  only 
reason. 


Lords  Justicbs.^  Ex  parte  dale,  in  re  the 

1852.  f      WOLVERHAMPTON,   CHES- 

Jan.  81 ;      t  ter    and    birkenhead 
March  8.     J    railway  company. 

Company — Winding-up  Acia^  1848  and 
1849 — Contributory  —  Provisionally -regis^ 
tered  AModatUm-^Provisional  and  Manage 
ing  Committee-men  having  accepted  Shares-^ 
Order  for  Call  for  Expenses  of  Winding  up 
— Objection  to  Master*s  Report, 

An  association  was  provisionally  regis- 
teredf  hut  no  deed  of  settlement  was  executed^ 
and  it  was  ordered  to  be  wound  up.  The 
Master^  by  his  report,  found  that  the  only 
eontributories  were  provisional  and  managing 
committee-men,  who  had  agreed  to  take 
shares,  and  thereby  became  liable  equally 
among  them  to  the  expenses  of  forming  the 
concern  and  to  the  expenses  of  its  being 
wound  up ;  that  the  greater  part  of  the  ex- 
penses had  been  paid  by  means  of  caUs  and 
other  payments :  but  for  paying  all  the  re- 
maining expenses,  costs  of  winding  up,  ^c, 
which  he  estimated  at  a  certain  sum,  money 
must  be  raised  by  a  call  of  60/.  on  each  of 
the  eontributories.  He  accordingly  made  an 
order  for  a  call,  dated  the  same  day  as  his 
report: — Held,  that  each  contr^tory  was 
liable  to  pay  the  call ;  that  the  principle  on 
which  the  Master  had  proceeded  was  cor- 
rect ;  that  it  was  no  objection  to  the  call  that 
if  all  the  eontributories  paid,  more  than  suf- 
ficient would  be  raised ;  and  that  it  was  unim- 
portant whether  the  liabilities  were  liquidated 
or  unliquidated. 

Held,  also,  that  the  call,  being  founded 
on  a  report^  which  the  eontributories  had  an 
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opportunity  of  questioning^  hut  which  they 
did  not  question^  could  not  be  impeached  on 
the  ground  of  any  invalidity  of  the  report. 

The  company  or  association  under  the 
above  title  was  provisionally  registered  in 
1845,  but  no  deed  of  settlement  was  ever 
executed,  and  on  the  3rd  of  November 
1849  its  affairs  were  ordered  to  be  wound 
up.  On  the  dOth  of  July  1851  Master 
Brougham  made  a  report,  in  which  he  stated, 
'*  I  have  proceeded  with  the  said  reference, 
and  have  settled  on  the  list  of  contribu- 
tories  the  following '  persons  as  contribu* 
tones,  being  members  of  the  provisional 
and  managing  committees  with  their  own 
consent,  and  having  agreed  to  take  one  or 
more  shares,  upon  such  share  or  shares 
being  allotted  to  them  according  to  the 
provisions  of  the  said  company,  and  to 
each  of  whom  twenty-five  shares  were 
allotted,  that  is  to  say," — [here  followed 
a  list  of  forty  persons,  among  them  Mr. 
Dale.] — The  Master  then  stated  that  on 
the  12th  of  July  1850  he  made  a  call  on 
these  persons  of  150/.  each,  which  pro- 
duced 858/.  148.  9</.,  which  was  expended 
in  paying  79/.  105.,  a  claim  on  the  com- 
pany ;  188/.  145.  in  paying  Cottle's  costs, 
as  directed  by  the  House  of  Lords ;  and 
556/.  28.  lid.  in  part  payment  of  the  ex- 
penses of  winding  up ;  leaving  34/.  le.  10c/. 
in  the  hands  of  the  official  manager.  That 
from  the  books  of  the  company  it  appeared 
that  11,243/.  28.  5df.  was  incurred  in  debts 
and  expenses,  all  of  which  had  been  dis- 
charged by  contributories  in  unequal  pro- 
portions, with  the  exception  of  216/.  0^.  8df., 
which  still  remained  due.  All  this  was 
founded  on  the  books  of  the  company  and 
the  report  of  the  official  manager.  The 
report  then  proceeded,  "  And  I  find  that 
there  have  been  costs  ordered  by  the  Court 
to  be  paid  by  the  official  manager,  and 
which  are  already  taxed,  amounting  to  the 
sum  of  237/.  O5.  4(/.,  of  which  the  sum  of 
188/.  148.  has  been  paid  by  the  official 
manager  as  aforesaid,  leaving  48/.  68.  4d. 
still  remaining  unpaid;  and  that  in  the 
winding  up  of  the  affairs  of  the  company, 
the  official  manager  has,  by  himself  and 
his  solicitor,  expended  large  sums  of  money 
and  properly  incurred  costs,  which,  toge- 
ther with  the  costs  so  ordered  to  be  paid 
I  estimate  will  amount  to  1,248/.  6s.  4c{, 


and  upwards  ;  and  the  said  official  manager 
has  proposed  to  me,  that  for  the  purpose 
of  paying  outstanding  liabilities,  and  ad- 
justing the  claims  of  the  contributories, 
and  for  raising  the  sum  of  1,248/.  6s.  4d, 
for  the  costs  of  the  winding  up,  a  call 
should  be  made  of  60/.  on  each  of  the  said 
contributories  so  settled  on  the  list  as 
aforesaid.  And  I  am  of  opinion  and  find 
that  the  sum  of  5,227/*  39.,  being  that  part 
of  the  expenses  incurred  between  the  1st 
of  November  1845,  being  the  date  of  the 
consents  to  act  as  provisional  committee- 
men and  take  one  or  more  shares,  signed 
by  each  of  the  said  committee-men  as 
aforesaid,  and  the  1st  of  December  1845, 
being  the  day  on  which  the  said  manag- 
ing committee  decided  on  suspending  all 
proceedings,  were  expenses  necessarily 
incurred  in  preparing  to  launch  the  com- 
mon concern  in  which  the  said  several 
contributories  had  engaged ;  and  I  find 
that  each  of  the  said  several  contributories 
so  settled  on  the  list  as  aforesaid  is  legally 
liable  to  bear  and  pay  his  rateable  propor- 
tion of  the  said  necessary  expenses  of  the 
committee  in  preparing  to  launch  the  com- 
mon concern,  and  also  to  bear  and  pay  his 
rateable  proportion  of  the  costs  incurred 
in  winding  up  this  company,  and  I  am  of 
opinion  it  is  necessary  and  proper  to  raise 
the  said  sum  of  5,227/.  3^.,  being  the 
amount  of  the  expenses  incurred  as  afore- 
said between  the  1st  of  November  and  the 
1st  of  December  1845,  and  also  the  said 
sum  of  1,248/.  6s.  4d.  for  the  said  costs, 
by  means  of  a  call  of  60/.  upon  each  of 
the  several  before-mentioned  contributories^ 
each  of  the  several  contributories  who  has 
already  made  any  payment  by  way  of  con- 
tribution to  the  said  expenses,  or  otherwise, 
having  credit  given  him  for  the  amount  so 
paid  by  him  against  such  call;  and  I 
direct  an  order  for  the  call  of  60/.  to  issue 
against  each  of  such  several  contributories 
upon  whom  notice  of  the  intended  call  has 
been  served,  as  appears  by  the  affidavit 
of  William  Lowther,  clerk  to  the  official 
manager,  sworn  before  me  on  the  30th  of 
July  instant.'' 

The  Master,  on  the  same  30th  of  July, 

made  a  peremptory  order  for  the  call  of 

60/.  on  each  of  the  contributories  men- 

^oued  in  the  report,   and  peremptorily 

^tiered  each  contributory  to  pay  to  the 
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official  manager,  on  the  28th  of  August 
then  next,  '*  Uie  balance,  if  any,  which  will 
be  due  to  him,  after  debiting  his  account 
in  the  company's  books  with  such  call." 

From  this  order  for  the  call  Mr.  Dale 
appealed,  asking  that  it  might  be  dis- 
charged or  varied,  and  the  same  was  heard 
before  Vice  Chancellor  Kindersley,  who 
considered  that  as  the  report  on  which  the 
csU  was  founded  was  not  questioned,  the 
Older  for  the  call  could  not  be  interfered 
with,  and  therefore  dismissed  the  appeal. 
This  appeal  was  heard  on  the  16th  of 
December  1851. 

On  the  31  St  of  January  1852  the  decision 
of  the  Vice  Chancellor  was  appealed  from, 
when,  after  some  discussion  in  which  it  was 
said  that  as  the  report  and  call  were  made 
on  the  same  day,  Mr.  Dale  had  had  no 
opportunity  to  shew  that  the  report  was 
wrong,  it  was  agreed  that  he  ought  to  have 
the  opportunity  then  of  doing  so  by  the 
production  of  further  evidence  to  shew  his 
non-liability,  or  to  shew  that  the  evidence 
on  which  the  Master  had  acted  was  wrong, 
and  thereupon  their  Lordships  directed  the 
motion  to  stand  over,  "  with  liberty  for 
the  appellant  to  make  such  application  to 
the  Master  as  he  might  be  advised,  with 
liberty  to  any  party  to  apply.*'  Mr.  Dale, 
therefore,  made  an  application  to  the  Master 
to  alter  his  report ;  but  as  no  new  evidence 
was  produced  to  shew  that  the  facts  stated 
m  the  report  were  wrong,  nor  any  evidence 
which  would  shew  his  non-liability,  the 
Master  refused  to  vary  his  report ;  he  also 
refused  to  make  any  modification  of  the 
Older  of  the  call. 

March  8. — Mr,  Glasse  and  Mr.  Greene, 

for  the  appellant. — The  whole  foundation 

of  this  matter  is  erroneous.     The  Master 

has  no  jurisdiction  to  make  that  which  he 

has  designated  a  report.     He  has  stated 

his  finding  of  certain  alleged  facts,  and 

embodying  them  in  a  paper  which  seems 

to  be  placed  with  the  file  of  proceedings, 

he  has  denominated  that  paper  "  a  report." 

A  report  to  whom  it  does  not  state,  nor 

doet  the  Master  shew.     If  it  be  a  report, 

H  is  a  report  to  no  one  but  himself.    Even 

>iipposing,  for  the  sake  of  argument,  that 

this  document  can  be  termed  a  report,  and 

AS  such  acted  on  by  the  Court,  still  it  was 


made  on  the  very  day  the  Master  made 
and  signed  his  peremptory  order  for  a  call. 
The  appellant  had  no  means  of  questioning 
its  validity,  and  ought  not  to  be  held  bound 
by  the  order  for  the  call,  founded  as  it  is 
upon  such  an  irregular  and  obscure  docu- 
ment. No  evidence  is  adduced  to  shew 
that  the  amount  for  which  the  call  is  made 
is  justified  by  the  amount  of  the  debts  and 
costs  of  the  company  to  which  the  contri- 
butories  are  liable ;  all  that  the  Master  has 
done  has  been  to  make  a  guess  at  the 
amount,  and  without  giving  the  contribu- 
tories  the  opportunity  of  shewing  that  his 
surmise  is  incorrect,  he  has  made  the 
peremptory  order  for  the  call.  This  is 
contrary  to  the  principle  of  UpfilVs  case 
(1)  and  Hunter* s  case  (2),  both  before  one 
of  your  Lordships.  The  order  for  the  call 
ought  never  to  have  been  made,  and  there- 
fore ought  now  to  be  discharged. 

Mr,  Beihell  and  Mr,  Roadburgh,  for  the 
official  manager. — As  this  order  for  the 
call  is  based  upon  the  report  of  the  Master, 
and  as  that  report  remains  unquestioned, 
the  order  for  the  call  is  valid  and  binding 
on  all  parties.  If  an  attachment  be  issued, 
the  party  against  whom  it  is  issued  cannot 
be  permitted  to  dispute  its  validity  so  long 
as  he  does  not  question  the  correctness 
of  the  judgment,  decree,  or  order  under 
which  it  has  issued.  If  Mr.  Dale  could 
have  shewn  that  there  were  no  costs, 
no  expenses  to  be  provided  for,  whereas 
the  report  states  there  are,  he  should 
have  done  so,  and  in  proving  the  re- 
port to  be  erroneous,  the  order  must 
have  actually  fallen.  So  far  from  doing 
so,  Mr.  Dale  never  applied  to  the  Court, 
as  he  might  have  done,  under  the  99th 
section  of  the  Winding-up  Act  of  1848, 
for  leave  to  impeach  the  report ;  nor  did 
he  even,  as  he  might  have  done  under 
the  liberty  afibrded  by  this  Court,  on  the 
31st  of  January,  make  any  attempt  to  shew 
that  the  report  was  erroneous.  He  must, 
therefore,  be  held  bound  by  that  report, 
and  all  its  natural  consequences  will  fol- 
low, if,  as  is  the  case  without  doubt  or 

(1)  1  Sim.N.S.  395 ;  >.c.  20  Law  J.  Rep.  (m.8.) 
Chanc.  480. 

(2)  1  Sim.  N.S.  485  ;  8.  e.  20  Law  J.  Rep.  (K.a.) 
Chanc  483. 
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question,  on  the  face  of  that  report  there  is 
sufficient  to  shew  that  he  is  liable.  This 
is  shewn  by  the  statement  of  Mr.  Dale's 
consent  to  act  as  a  managing  committee- 
man, and  at  the  same  time  consenting  to 
take  shares.  By  all  this  so  shewn  he  ren- 
dered himself,  equally  with  the  other  con- 
tributories  named  in  the  report,  liable  for 
the  debts  incurred  in  the  attempt  to  form 
this  company.  The  amount  of  this  liability 
the  Master  has  ascertained,  whether  con- 
sisting of  costs,  or  debts,  or  otherwise. 
Then,  the  Master  having  ascertained  the 
data  on  which  to  found  his  report,  goes 
on  to  apportion  the  debt  among  die  parties 
liable,  and  he  has  made  the  call  accord- 
ingly. It  must  be  admitted  that  the  pre- 
sent call  of  60/.,  added  to  the  former  call 
of  120/.,  would,  if  all  the  contributories 
should  pay  up  the  full  amount,  produce  a 
sum  more  than  enough  to  meet  the  sums 
stated  in  the  report ;  but  the  Master,  act- 
ing on  the  authority  given  by  the  83rd 
section  of  the  act  of  1848,  and  the  28th 
section  of  the  act  of  1849,  has  made  the 
best  calculation  he  could  of  the  probabili** 
ties  of  payment  These  sections,  in  effect, 
enabled  the  Master,  after  having  ascer- 
tained the  liabilities,  to  make  such  a  call 
as  should  appear  to  him  to  be  probably 
sufficient  to  raise  the  amount  of  them, 
having  regard,  among  other  things,  to  the 
circumstance,  if  it  appeared  to  him  pro- 
bable, that  some  of  the  contributories 
might  not  be  in  a  condition  to  pay.  For 
all  these  reasons,  the  course  tlie  Master 
has  taken  appears  to  be  correct,  and  the 
appeal  ought  to  be  refused,  with  costs. 

Mr,  Glasse,  in  reply. — No  legal  liability 
is  shewn  in  the  report  to  exist,  and  the 
legislature  never  meant  to  say  that  parties 
should  be  liable  under  an  order  for  winding 
up,  where  there  was  no  liability  before. 
AU  that  appears  on  the  report  is,  that  the 
official  manager  thought  fit  to  state  to  the 
Master  someUiing  as  to  the  appellant  being 
bound  by  the  call.  Because  he  did  not 
question  a  report  which  he  had  never  the 
means  of  seeing,  or  even  of  knowing  of 
its  existence,  before  the  call  was  made, 
the  Court  will  not  permit  it  to  stand  in  his 
way.  At  any  rate,  the  only  order  which 
the  Court  wiU  now  make  will  be  similar 


to  that  in  Ex  parte  Hally  in  re  the  North 
of  England  Joint-Stock  Banking  Company 
(3),  namely,  that  the  motion  should  stand 
over,  with  liberty  to  the  official  manager 
to  take  such  proceedings  at  law  as  he  may 
be  advised,  and  no  step  to  be  taken  against 
Mr.  Dale  as  a  contributory  in  the  mean 
time. 

Lord  Justice  Lorb  Cranworth.— We 
are' both  of  opinion  that  the  decision  of  the 
Master  is  perfectly  right.  The  Master's 
order  proceeds  upon  a  preceding  report  of 
even  date,  and  no  doubt  some  anomaly 
and  difficulty  might  exist  in  dealing  with 
that  in  point  of  form,  because  what  Mr. 
Roxburgh  says  is  perfectly  true,  that  if 
the  parties  object  to  the  order,  because  the 
foundation  of  the  order  proceeded  upon  aa 
error  in  point  of  £Eu;t,  that  is,  on  the  suppo- 
sition  that  the  parties  were  liable  to  some** 
thing  for  which  they  were  not  liable,  that 
which  ought  to  be  objected  to  would  be 
the  foundation,  and  not  the  order;  in  other 
words  the  report,  and  not  the  order.  The 
report  being  in  this  case  concurrent  with 
the  order  of  the  same  date,  and  beings 
therefore,  in  all  probability  a  document 
to  which  the  parties  affected  by  the  order 
never  had  access,  there  is  in  point  of  form, 
or  there  might  have  been,  some  difficulty. 
But  that  is  a  difficulty  which  this  Court 
would  not  listen  to  for  one  moment.  If 
the  party  were  damnified  by  an  order,  pro- 
ceeding upon  a  report,  which  he  had  no 
practical  opportunity  of  questioning,  the 
circumstance  that  he  made  his  complaint 
to  the  form  of  the  order  itself,  and  com* 
plained  against  the  order  instead  of  against 
the  report,  would  be  a  matter  which  this 
Court  certainly  would  not  have  listened  to. 
We  should  have  given  him  an  opportunity 
of  questioning  the  report,  in  some  way  or 
other,  and  thus  of  permitting  the  substantial 
merits  to  be  decided.  We  did,  at  least 
we  thought  we  had  done  so,  by  giving  the 
party  an  opportunity  of  going  before  the 
Master  to  make  any  application  he  migbt 
be  advised  to  make,  and  if  he  had  any 
means  of  questioning  the  accuracy  of  that 
which  the  Master  calls,  and  probably 


(3)  1  Hall  &  Twelli,  580;   8.0.  1  Mae.  &  O. 
S07  ;  19  Law  J.  Rep.  (na)  Chano.  69. 
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emtdy  calk,  his  report,  by  shewing  that 
it  was  inaceiirate,  no  doubt  he  would  have 
ione  so.  Not  having  done  so,  I  think  we 
ue  boukd  to  asstune  that  that  report  is 
nbstaotiaUy  ooneet  as  to  the  demands 
tkai  are  exirtiDg  against  this  association  or 
eoBpany,  or  by  whatever  name  it  is  to  be 
designated. 

Tsking  that  to  be  so,  what  the  Master 
finds  in  snhstance  is  this:  that  the  contribu* 
tones  of  this  company  oonsist  now  only  of 
Isrty  persons ;  cnat  every  one  of  these  forty 
persona  is  liable  to  the  san^  amomit,  each 
ksving  been  liable,  because  they  all  on  the 
1st  of  Novemhcr  1845  agreed,  being  mem^ 
ben  of  tiM  provisional  committee,  to  take 
sbaresy  and  they  so  rendered  themselves 
liible  to  the  expenses  theieafter  to  be  in* 
ewied  of  forming  the  company.     Mr.  Dale 
was  one  of  these  parties^  and  has  been  said 
^•bat  I  do  not  go  much  on  that-^^o  have 
been  a  leading  member  of  It.     Expensea 
were  ineorred  between  that  day  and  the  1st 
of  December  fSoUowing,  to  the  extent  of 
5,000l.  and  more.     The  Master  finds  all 
that,  aady  fketeforef  carrying  into  execution 
the  pnbapciple  hod  down  in  the  House  of 
Lords,  ID  UfifilPi  eastt  (followed  by  me, 
at  least  in  this  sense  followed  by  me  in 
UpJUFs  csue^  that  I  did  not  at  all  question 
what  the  House  of  Lords  had  done— -but 
Avwed  only  or  attempted  to  shew  to  what 
extent  it  M  apply,)  the  Master  follows 
oat  these  views,  by  saying,  ''What  the 
House  of  Lords  has  directed,  followed  by 
what  the  judgment  of  the  Vice  Chancellor 
luw  dh«cted,  is  thi»-^that  I  am  to  ascertain 
to  what  extent  each  and  every  of  the  con- 
tribntorles  are  liable.     Having  done  that, 
i  am  to  make  a  c£^  to  meet  that  liability. 
I  do  ascertsia  what  is  the  extent  to  which 
the  contributories  tfre  all  liaUe,  namely, 
five  thousand  andl  odd  pounds,  in  respect 
of  li^flities  incurred  at  a  given  period. 
They  are  liable  to  that ;  they  are  liable  also 
to  Uie  costs  of  winding  up  the  concern, 
which  is  their  concern,  and  their  concern 
exekistvely.     There  is  no  other  contribu- 
tory, no  other  liability  to  be  at  all  wound 
up***   Tbe  Master,  therefore,  forther  says, 
**  As  a  callmust  be  made  to  meet  this  5,000/. , 
^<>gether  with  the  costs,  I  now  will  do  with 
^"CRSB^  to  the  costs  the  best  that  the  nature 
of  t))e  thing  enables  me  to  do.     I  cannot 
^11  to  a  shilling  what  it  will  be,  but  I  esti- 
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mate  and  make  the  best  account  I  can, 
and  having  made  out  that  account,  which 
is  made  out  with  practical  accuracy,  I 
find  that  the  whole  amount  is,  the  sum  of 
5,0001.,  together  with  another  sum  of 
1,200/.  Therefore  to  that  5,000/.  plus 
the  1,300/.,  the  parties  are  to  contribute. 
Almost  all  of  it  has  been  paid,  that  is  by 
means  of  another  call,  and  I  suppose  pay- 
ments before  any  call  was  made;  large 
sums  have  been  paid  on  account ;  but  in 
order  to  equalize  all  this,  and  to  do  justice, 
I  now,  having  made  a  call  of  120/.  before 
this  time,  make  a  call  which,  in  my  judg- 
ment and  the  judgment  of  the  official 
manager,  will  meet  the  case  with  practical 
accuracy, — a  further  call  of  60/.**  I  think 
that  is  aJl  the  Master  can  do,  or  ought  to 
do.  He  has  no  possibility  of  arriving  at  a 
conclusion  as  to  what  absolutely  to  the 
fraction  of  a  farthing  these  persons  will 
have  to  pay.  This  section  clearly  shews 
that  the  act  did  not  mean  to  impose  a 
practical  impossibility  in  point  of  figures. 
That  is  not  what  he  is  to  do.  Having 
ascertained  all  the  data  on  which  he  is  to 
proceed— having  ascertained  that  the  par- 
ties before  him  are  all  equally  liable  to 
these  outstanding  liabilities,  so  iar  as  there 
are  any  outstanding,  they  are  to  equalize 
them  among  themselves  so  far  as  they  are 
to  be  liquidated,  and  are  to  contribute  to 
the  costs.  '*  I  make  that  which,  on  the  best 
estimate  I  can  come  to,  will  raise  the  sum 
which  win  be  necessary."  That  I  think 
is  all  the  Master  can  do.  He  seems  to  me 
not  only  not  to  have  come  in  conflict  with 
my  decision  in  UpfiW$  C€ue,  as  was  argued 
by  Mr.  Glasse,  but  to  have  carried  into 
effect  the  prineiple  I  laid  down  there,  and 
which  until  I  am  set  right  I  believe  was 
the  correct  principle :  neither  does  he  come 
in  conflict  with  Hunter* s  case,  which  simply 
was  this,  that  the  Master  has  no  right  be- 
cause a  man  is  a  contributory,  whioh  may 
mean  nothing  but  that  he  is  liable  to  5/., 
to  say,  "I  now  rate  you  with  all  the  rest 
of  the  contributories  of  5,000/.  costs.** 
That  was  the  principle  I  laid  down  in 
Hunier*8  ease,  but  which  does  not  touch 
the  present  case,  for  here  the  Master  pro- 
ceeds upon  the  data,  on  which  he  has  come 
to  the  conclusion,  in  respect  of  the  lia- 
bilities to  third  persons — whether  liqui- 
dated or  unliquidated  is  unimportant,-^ 

2Y 


346 


COURTS  OF  CHANCERY : 


[Nbv  Sesim 


because,  if  liquidated,  they  have  been  liqui- 
dated in  unequal  prot)ortion8.  He  says 
further,  *'  the  parties  liable  to  this  are  the 
forty  ; — the  parties  liable  to  the  winding- 
up  are  the  forty ;  the  gross  sum  necessary 
for  liquidating  the  two  sums  will  be  met 
by  the  call,  and  this  call  I  make.'*  I  think 
the  Master  was  quite  right  in  making  that 
call ;  and,  therefore,  the  motion  must  be 
refused,  with  costs. 


LOBDS  JUITICKS.    ^ 

1852.  > 

Mar.  6,9,15,16.3 


PATER80N  9.  SCOTT. 


Will — Construction — Payment  of  Debts — 
Primary  Fund — Marshalling  applicable  to 
Legatees  and  Annuitants, 

A  testtUar  directed  his  debts  to  be  paid 
out  of  a  fund  after  provided ;  he  directed 
his  real  estate  to  be  sold^  and  out  of  the  pro^ 
duee  his  debts  and  funeral  expenses  to  be 
paidf  the  residue  to  be  held  by  the  trustees 
upon  certain  trusts;  he  afterwards  gave 
certain  legacies  and  annuities  ;  and  he  then 
bequeathed  his  personal  estate,  *'  after  and 
auhjeet  to  the  payment  of  his  debts,  funeral 
expenses,  legacies  and  annuities,'*  to  the 
party  chiefly  interested  under  those  trusts, 
absolutely : — Held,  that  the  personal  estate 
was  the  primary  fund  for  the  payment  of  the 
debts. 

Held,  also,  that  the  doctrine  of  marshal^ 
ling  was  applicable  in  favour  of  legatees  and 
annuitants,  who  were,  therefore,  decreed  to 
stand  in  the  place  of  the  specialty  and  simple 
contract  creditors  as  against  the  real  estate 
devised  in  trust  for  sale,  and  payment  of  debts. 

This  was  an  administration  suit.  Qeorge 
Watkins,  by  his  will,  dated  the  26th  of 
December  1840,  directed  that  all  his  just 
debts  and  funeral  and  testamentary  ex- 
penses should  be  fully  paid  and  satisfied 
by  his  executors,  with  all  conyenient  speed, 
out  of  the  fund  thereinafter  provided  for 
payment  thereof.  And  he  gave  and  devised 
all  his  freehold  and  leasehold  messuages 
or  tenements,  lands  and  hereditaments  at 
Pimlico  (excepting  one  particular  house), 
to  certain  trustees,  their  heirs,  executors, 
administrators  and  assigns  upon  trust  for 
sale;  and   he   directed,   that  out   of  th(« 


monies  to  arise  by  the  sale,  and  the  rents 
and  profits  until  such  sale,  his  said  trus- 
tees should  pay  and  satisfy  all  his  just 
debts   and  funeral   and  testamentary  ex- 
penses, and  the  costs,  charges  and  expenses 
of  such  sale,  and  after  payment  thereof  to 
lay  out  and  invest  the  residue  in  their 
names   upon   certain   trusts  therein  par- 
ticularly mentioned,  for  the  benefit  of  H. 
£.  C.  Scott  and  her  three  sisters ;  and  the 
testator  gave  and  bequeathed  several  annui- 
ties or  yearly  sums,  firee  from  taxes  and  clear 
of  all  other  deductions  whatsoever,  by  equal 
half-yearly  payments,  the  first  half-yearly 
payment  thereof  to  begin  and  be  made  at 
the  end  of  six  calendar  months  after  his  de- 
cease unto  the  persons  thereinafter  named, 
and  amongst  ^em,  to  John  Jennings,  bis 
servant,  one  annuity  of  30/. ;  which  aaid 
several  annuities  he  directed  to  be  paid  to 
the  said  several  annuitants  during  their 
respective  natural  lives  in  manner  afore- 
said.    And  as  to  aU  and  every  his  goods, 
chattels,  credits,  monies  and  securities  for 
money,  and  all  his  personal  estate  and 
effects  whatsoever  and  wheresoever,   not 
thereinbefore  by  him  otherwise  disposed 
of,  after  and  subject  to  the  payment  of  bis 
just  debts  and  funeral  and  testamentary 
expenses,  and  the  annuities  thereinbefore 
bequeathed,  he  gave  and  bequeathed  the 
same  and  every  part  thereof  unto  Hannah 
£.    C.    Scott   absolutely.      The    testator 
appointed  H.  £.  C.  Scott  and  several  other 
persons  executors.     Two  of  them  only, 
namely,  W.  S.  Paterson  and  6.  W.    S. 
J^o«   proved   the  will.      Those  persona 
filed  the  bill  against  H.  £.  C.  Scott  and 
other  persons  interested  under  the  will, 
for  the  administration  of  the  estate  of  the 
testator.      At   the  hearing  upon  farther 
directions,  before  Vice  Chancellor  ShadweU, 
a  question  was  argued  whether  the  testator 
had  not  by  the   expressions  in  his  will 
shewn   an   intention    to   charge  his    real 
estates  primarily  with  the  payment  of  the 
debts.  His  Honour  was,  however,  of  opin-> 
ion   that  he  had  not,  and  therefore  tliat, 
according  to  the  ordinary  rule,  the  personal 
estate  would  be  the  primary  fund  for  the 
debts,  and  that  the  testator's  specifically- 
bequeathed  freehold  and  leasehold  estates 
were  not  nor  was  the  produce  thereof  sub* 
4ect  to  the  payment  of  the  pecuniary  lega* 
^^ies  and  annuities :  and  so  decreed. 
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An  appeal  was  presented  against  ibis 
decree  by  the  annuitant  of   80^.,   John 

Jennings. 

Mr*  Maxim  and  Mr.  W.  MarthdU. — 
The  effect  of  the  decision  of  the  Court 
below  will  be  to  exclude  the  appellant, 
amongst  others,  from  any  benefit  under 
the  will,  as  the  debts,  which  chiefly  con* 
ntted  of  mortgage  debts  to  a  considerable 
amount  created  by  the   testator  himself, 
will  exhaust  the  personal   estate.      The 
testator  has  indicated  an   intention  suffi- 
ciently plain  to  make  his  real  estate  a 
primary  fund    for    the    payment  of  his 
debts.     The  fact  that  he  directs  the  ap- 
plication of  the  rents  and  profits  until  a 
sale,  in  payment  of  debts,  and  then  that 
it  is  only  the  residue  after  payment  of 
debts  and  funeral  and  testamentary  ex- 
peases,  which  is  to  be  held  upon  the  special 
trusts,   indicates    sufficiently    clearly  the 
object  the  testator  had  in  view.     The  fact 
subsequently   appearing  of  a  gift  of  the 
personal  estate  subject  to  the  payment  of 
the  debts,  makes   no  difference,  for  the 
same  thing  occurred  in  the  case  of  Haneox 
V.  Abhey\\\  where  a  testator  devised  his 
real  estate  upon  trusts  for  sale,  and  a  direc- 
tbn  that  a  particular  mortgage  debt  should 
be  paid  off,  and  another  sum  raised  and 
paid  to  his  two  daughters.     He  then  be- 
queathed his  personal  estate,  subject  to 
tilte  payment  of  his  debts,  in  a  particular 
v^y.     There,  upon  the  plain  intention 
apparent  on  the  will,  it  was  held  that  the 
mortgage  debt  was  not  to  be  paid  out  of 
the  personal  estate,  nor  the  particular  sum 
^uccted  to  be  raised,  but  that  the  real 
esUte  was  liable   to  both.     Sir  William 
Giant  thero  observed,  after  admitting  the 
general  rule,  that  adevise  to  sell  for  payment 
ofall  debts  would  not  exonerate  the  personal 
^tate,  because  that  shewed  only  an  inten- 
tion that  all  the  debts  should  be  paid,  that 
clearly  the  testator  died  under  the  per- 
suasion that  he  had  disposed  of  the  whole 
of  hia  Teal  estate,  and  the  decree  was  to 
exonerate  the  personal  estate.      In   the 
case  now  before  the  Court,  the  testator  as 
evidently  intended  all  his  real  estate  to  be 
sold,  and  only  the  surplus  produce  after 
payment  of  the  debts  to  be  held  upon  the 
trusu. 

(1)  11  Yes.  179. 


Mr.  RoUf  Mr.  Cole  and  Mr.  Beavan^  in 
support  of  the  decree,  were  not  called 
upon. 

Lord  Justicb  Lord  Cranworth. — In- 
dependently of  many  well-known  older 
authorities,  there  is  the  case  of  CoUis  v. 
Robina  (2),  before  my  learned  Brother,  and 
in  which  he  had  occasion  to  consider  all 
the  authorities  (though  Haneox  v.  Abbey 
does  not  appear  to  have  been  cited),  in 
which  the  testator  had  devised  his  real 
estate  to  trustees  in  trust  for  sale,  and  out 
of  the  proceeds  and  out  of  the  rents  until 
a  sale  (the  same  as  in  the  case  before  the 
Court)  to  pay  his  debts  and  certain  lega- 
cies, and  he  then  gave  his  personal  estate 
to  his  god-son,  Thomas  Robins.  Thero 
it  was  held  that,  as  between  the  heir-at- 
law  and  Thomas  Robins  the  personal 
estate  was  the  primary  fund  for  payment 
of  the  debts.  I  quite  agree  in  that  deci- 
sion. We  are  both  of  opinion  that  the 
decree  of  the  late  Vice  Chancellor  of  Eng- 
land was  right,  and  that  thero  is  nothing 
in  this  will  to  take  the  case  out  of  the 
ordinary  rule,  by  which  in  the  absence  of 
intention,  either  express  or  implied  on  the 
part  of  a  testator,  to  exonerate  his  person- 
alty, that  personalty  is  the  primary  fund 
for  the  payment  of  the  debts. 

Lord  Justice  Kniobt  Bruce.— Has  it 
occurred  to  counsel  to  consider  that  al- 
though the  personalty  is  primarily  liable 
to  the  debts,  still  a  case  of  marshalling  may 
arise  as  between  the  legatees  and  annui- 
tants on  the  one  hand,  and  the  parties 
entitled  to  the  produce  of  the  fireehold  and 
leasehold  estates  on  the  other,  to  the  extent 
of  the  mortgage  debts  upon  the  devised 
estates  ? 

Mr.  Moxon  said  the  question  had  not 
been  considerod,  and  asked  that  the  case 
might  stand  over  in  order  that  the  authori- 
ties might  be  looked  into. 

Maroh  15  and  16. — Mr.  Moxon. — The 
general  rule  as  to  marshalling  applies  to 
this  case,  and  the  annuitants  and  legatees 
are  entitled  not  only  to  stand  in  the  place 
of  mortgagees,  but  also  in  the  place  of  all 

(2)  1  Da  Oex  ft  Sm.  181 ;  s.  e.  16  Law  J.  Rep. 
(N.i.)  Cbane.  251. 
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the  other  specialty  and  simple  contract 
creditors  of  the  testator  as  against  the  real 
estates  devised  for  sale  and  payment  of  the 
debts;  and  if  it  be  so,  a  great  injustice  will 
be  averted,  for  there  will  be  sufficient  for 
the  annuitants  and  legatees  to  be  paid  in 
full,  and  none  of  the  objects  of  the  testa- 
tor's bounty  will  be  wholly  disappointed* 
Here  the  creditors  can  resort  to  two 
funds  for  the  payment  of  their  debts, 
namely,  to  the  money  to  arifle  from  the 
sale  of  the  real  estate  devised  expressly 
for  the  payment  of  debts,  and  the  general 
personal  estate  of  the  testator,  while,  on 
the  other  hand,  the  annuitants  can  only 
claim  payment  out  of  the  latter.  In 
Foster  v.  Cook  (3)  it  was  held  that  there 
was  a  charge  on  the  land  of  the  debts, 
and  that  the  legatees  must  come  upon 
the  real  estate  so  far  as  the  personalty 
had  been  applied  in  payment  of  debts. 
The  same  was  held  in  Bradford  v.  Foley ^ 
in  a  note  to  the  same  report,  and  in  Wd^-* 
ster  V,  j^Uop,  also  in  the  same  note,  a  tes- 
tator directed  all  his  debts  to  be  paid  out 
of  his  personal  estate,  and  if  that  was  defi- 
cient he  charged  his  real  estate  with  so 
much  as  was  deficient,  and  then  he  devised 
his  real  estate  to  trustees,  subject  to  annui- 
ties and  other  payments  upon  certain 
trusts,  and  gave  several  legacies :  and  it  was 
held,  that  as  the  personal  estate  was  defi- 
cient, the  legatees  were  entitled  to  stand 
in  the  place  of  the  creditors  for  so  much  of 
the  personal  estate  as  had  been  exhausted 
by  them  in  payment  of  their  debts.  Counsel 
also  cited  :*— 

Haslewood  v.  Pope,  8  P.  Wms.  823. 

Arnold  V.  Chajman,  1  Yes.  sen.  111. 

Norman  v.  MorreU,  4  Ves.  769. 

Aldrich  V.  Cooper,  8  Ibid.  396. 
The  following  treatises  were  also  referred 
to — Sugden*s  Vendors  and  Purchasers,  Ram 
on  Assets,  Williams  on  Executors  and  Jar^ 
man  on  WUls, 

Mr,  Cole, — There  is  no  marshalling  in 
favour  of  legatees  and  annuitants  aa  against 
real  estate  devised,  although  for  the  pay- 
ment of  debts,  and  the  legatees  cannot 
stand  in  the  place  of  the  creditors  against 
the  devisees. 

Heme  v,  Meyrick,  1  P.  Wms.  201. 

(3)  3  Bro.  C.C.  347. 


CUflon  V.  Bwrt,  Ibid.  678. 

Forrester  v.  Lord  Leigh,  Ambl.  171- 

Wythe  V.  Henniker,  2  Myl.  &  K.  ^%& ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  24. 

Headley  v.  Readhead,  Geo.  Cooper,  50. 

Mirehouse  y.  Seaife,  2  Myl.  &  Cr.  605 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  22. 
But  even  if  this  be  not  so,  and  the  Court 
should  think  that  there  should  be  a  mar- 
shalling as  to  the  ordinary  debts  of  the 
testator,  there  can  be  no  marshalling  as  to 
the  funeral  and  testamentary  expenses. 

Lord  Justice  Knioht  Bruce. — ^WiU 
there  be  enough  to  pay  the  annuities  7  If 
so,  there  will  be  no  need  to  go  into  the 
second  branch  of  the  argument. 

Mr.  Cole  said  there  would  be  enough. 

Mr.  Beavan  was  not  heard. 

Mr.  Moxon  was  not  called  upon  to  reply. 

Lord  Justice  Lord  Cranworth.— -We 
are  both  clearly  of  opinion  that  the  doe- 
trine  of  marshalling  is  applicable  to  this 
case,  and  that  the  cases  of  Foster  t.  Cook^ 
and  of  Webster  v.  Alsop  and  Bradford  ▼. 
Foley  in  the  note  to  it,  are  directly  in 
point.  There  are,  indeed,  some  few  dicta 
to  be  met  with  which  may  be  thought  to  lean 
the  other  way ;  and,  indeed,  in  Mirehouse 
V.  Seaife  Lord  Cottenham,  under  similar  cir- 
cumstances, held  the  doctrine  of  marshal- 
ling not  to  be  applicable  ;  but  in  that  case 
the  authorities  do  not  appear  to  have  been 
cited,  nor  the  point  to  have  been  drawn  to 
His  Lordship's  attention.  That  decision 
appears  to  have  been  made  per  ineuriamm 
In  the  important  ease  of  Aldrich  v.  Cooper 
Lord  Eldon  expressly  recognized  the  doc- 
trine of  marshalling  in  such  a  case  as  dis- 
tinguished from  a  case  where  the  land  waa 
devised,  but  not  charged  with  debts. 
"  The  case,"  observed  his  Lordship,  "  is 
exactly  the  same  with  reference  to  the  dia- 
tinction  taken,  that  where  lands  are  speci- 
fically devised  the  legatees  shall  not  stand 
in  the  place  of  the  creditors  against  the 
devisees ;  for  that  is  upon  the  supposition 
that  there  is  in  the  wUl  as  strong  an  incli- 
nation of  the  testator  in  fitvour  of  a  specific 
devisee  as  a  pecuniary  legatee ;  and,  there- 
fore, there  shall  be  no  marshalling.  But 
•/  tiiough  specifically  devised,  the  land  is 
^^e  subject  to  all  debts,  that  distinguishes 
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the  case,  for  tiiete  is  a  dcmble  fond ;  and 
as  by  tliat  denotation  of  intention  the  cre- 
ditor has  a  double  fiind--»the  land  devised 
and  the  personal  estaie-*-he  shall  not  dis* 
appoint  the  legatee."  It  is  true  this  was 
only  a  dictum  of  Lord  Eldon»  bat  it  is 
fiilly  borne  out  by  the  authorities^  whicb 
shew  that  the  doctrine  of  marshalling  is 
applicable  to  this  ease.  There  must  be 
a  decUuration  in  favour  of  the  right  of  this 
annuitant. 

LoED  Justice  Kmeir  Baucm.— It  is 
true,  as  ray  Lord  Cranworth  has  stated, 
that  the  passage  he  has  read  from  Aldrieh 
T.  Cooper  is  only  a  dkiwn  of  Lord  Eldon ; 
bat  it  is  to  be  observed,  that  a  dictum  of 
that  most  distinguished  Judge  is  almost  as 
valuable  as  a  decision.  The  authorities 
seem  clear,  and  the  statate  8  &  4  Will.  4. 
e.  104,  although  passed  to  render  real 
estate  liable  for  simple  extract  debts,  seems 
rather  to  fiiyour  the  doctrine  of  marshalling 
in  such  a  case  than  otherwise.  The  order 
will  be  to  dedare  that  the  pecuniary  legatees 
and  smnuitants  are  entitled  to  stand  in  the 
place  of  the  mortgagees,  and  specialty  and 
simple  contract  creditor!  in  respect  of  the 
produce  of  the  freehdd  and  leasehold 
estates  devised  in  tnut  for  sale  and  for 
payment  of  debts,  to  ths  extent  that  such 
creditors  have  exhaustid  or  shall  exhaust 
the  general  personal  eitate. 

Mr.  Cole  applied  for  the  costs,  as  the 
appellant  had  fidled  en  the  principal  ground 
on  which  he  disputed  the  decision  of  the 
Court  below;  but 

Their  Lordships  considered  that  as  he 
hsd  succeeded  on  iSt  question  of  mar- 
shalling, the  costs  3Ught  to  come  out  of 
the  estate,  and  the  deposit  be  returned. 


SCOTT  V.  8PA8HETT. 


Baron  and  Feme — Wife^s  Equity — yf«- 
ngnment  of  Reveraumary  Fundr^Stop-order 
— Petition. 

Under  the  wiil  of  the  teUator  a  married 
womam  was  entHUd  to  a  sum  of  600/.  and 
BfmardSf  and  a  share  in  a  enm  set  apart  to 


amamer  a  life  aafiaity,  amemitin^  to  846L 
/•  an  administration  suit  the  600L  was  paid 
to  the  husband,  with  the  consent  of  the  wife* 
The  huthand  and  wife  then  joined  in  assign^ 
img  their  reversionary  interest  in  the  amnuity 
fund  for  value,  and  the  assignees  proewred  a 
stop-order  upon  the  fund.  On  Ae  death  cf 
the  annuitant,  the  wife  petitioned  for  a  settle^ 
ment  of  the  fund: "—Held,  reversiny  the 
order  of  the  Court  below,  dismissing  the 
petition,  thai  the  wife  was  entitled  to  have 
the  whole  fund  settled  on  herself  and  ehiU 
dren,  the  husband  being  insolvent  and  having 
made  no  settlement  upon  her;  thnt  the  daim 
of  the  wife  was  properly  raised  by  petition  ; 
and  that  the  assignees,  though  no  parties  to 
the  administration  suit,  had,  by  obtaining  the 
stop-order,  st^fieienily  brought  themselves 
before  the  Court  to  enable  it  to  deal  with  the 
fund  upon  petition. 

This  was  an  ^peal  frt>m  an  order  of  the 
Vice  Chancellor  of  England,  dismissing 
the  petition  of  Sarah  Ann  Spashett,  the 
wife  of  John  Spashett,  by  ber  next  friend, 
for  a  reference  to  the  Master  to  approve  of 
a  proper  settlement  of  property,  bequeathed 
to  her  under  the  will  of  Thomas  Upton. 

The  facts  of  the  case  are  fully  set  out 
in  the  judgment. 

Mr.  Lee  and  Mr.  Welford,  for  the  ap- 
peal, cited — 

Purdew  v.  Jackson,  1  Russ.  1. 
Brett  V.  GreenweU,  8  You.  &  C.  280. 
Nippier  v.  Napier,  1  Dr.  &  War.  407. 
Greedy  v.  Lavender,  19  Law  J.  Rep. 
(k.s.)  Chanc.  494. 

Mr.  Giffard,  for  the  respondents,  the 
assignees  of  the  husband  and  wife,  contrii, 
cited  Lady  EUbank  v.  Montolieu  (l),  and 
objected  that  the  claim  could  not  be  made 
upon  petition,  as  the  assignees  were  no 
parties  to  the  suit ;  and  he  dted— 

Sanford  v.  Morrice,  11  CI.  &  F.  667. 
Pentland  v.  Quarrington,  8  Myl.  &  Cr. 

249. 
Drever  v.  Mawdesley,  4  Ibid.  94;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  28,  n. 
Rock  V.Cook,  2  Fh.  691. 

Nov.  12. — The  Loed  Cbancelloe.**- 

(I)  6  Vet.  787. 
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This  is  an  appeal  by  Sarah  Ann  Spashett^ 
the  wife  of  John  Spashett,  against  an  order 
of  the  late  Vice  Chancellor  of  England, 
dismissing  a  petition  presented  by  her,  for 
a  reference  to  the  Master,  to  approve  of 
a  proper  settlement.  Under  the  will  of 
Thomas  Upton,  the  appellant  was  entitled 
to  a  share  in  a  part  of  his  residuary  estate, 
and  by  an  order  of  the  15th  of  Noyember 
1829,  in  a  suit  for  administering  the  estate 
of  Thomas  Upton,  it  was  ordered,  on  the 
consent  of  the  appellant,  given  in  court, 
that  that  share  amounting  to  306^.  6s,  Sd» 
Bank  3/.  per  cent,  annuities,  and  303^. 
148.  bd,  reduced  annuities,  should  be  paid 
to  her  husband.  Under  the  same  will  the 
appellant  and  her  husband  were  each  en- 
titled to  a  share  in  a  fund  set  apart  for  secur- 
ing an  annuity,  and  payable  upon  the 
termination  of  Uie  annuity.  By  an  inden- 
ture of  the  25  th  of  October  1831,  which  was 
in  the  lifetime  of  the  annuitant,  the  appel- 
lant and  her  husband,  in  consideration  of 
140/.,  assigned  to  William  Harding  their 
respective  shares  in  the  annuity  fund.  In 
1833  the  appellant's  husband  took  the 
benefit  of  the  Insolvent  Debtors  Act,  and 
his  estate  became  vested  in  Thomas  Allen, 
as  the  assignee  under  the  insolvency.  The 
interest  of  William  Harding  and  Thomas 
Allen  afterwards  became  vested  in  the  re- 
spondents, the  trustees  of  a  Reversionary 
Interest  Society,  who,  in  1837,  procured  a 
stop-order  on  the  shares  of  the  appellant 
and  her  husband  in  the  fund  reserved  for 
the  annuity.  The  appellant,  Mrs.  Spashett, 
has  four  infant  children;  no  settlement 
was  ever  made  on  her  and  her  children. 
Her  husband  has  also  received  in  her  right, 
under  the  same  will,  a  sum  equal  to 
double  the  amount  of  that  which  is  the 
subject  of  this  petition.  In  Hilary  term, 
1850,  the  appellant  presented  a  petition 
praying  for  a  reference  to  the  Master  to 
approve  of  a  proper  settlement  on  herself 
and  her  children  of  346/.  13s.  4i2.,  being  her 
share  of  the  annuity  fund,  and  which  was 
then  distributable  in  consequence  of  the 
death  of  the  annuitant.  The  reversionary  so- 
ciety ,there8pondents,  appeared  and  opposed 
the  petition,  and  the  late  Vice  Chancellor 
of  England  by  an  order,  dated  the  23rd  of 
February  1850,  dismissed  the  petition, 
and  as  I  understand,  on  the  ground  that  as 
the  respondents  claimed   to  \^  en^^^^^  to 


the  fund,  the  wife's  light  to  a  settiement 
of  that  fiind,  or  any  part  of  it,  oould  only 
be  set  up  by  a  bill  bring^g  the  respon- 
dents before  the  Court.  I  am  of  opinion 
that  the  petition  ought  not  to  have  been 
dismissed  upon  this  ground,  but  that,  upon 
pnnciple  and  aiithority,  the  petitioner  was 
entitled  to  the  relief  she  prayed  by  the 
petition.  I  see  no  reason  or  advantage  in 
putting  the  parties  to  the  more  expensive 
litigation  by  bill.  There  can  be  no  question 
between  the  parties  which  cannot  be  discuss- 
ed upon  tiie  petition  equally  as  well  as  in  the 
new  suit ;  the  onlv  effect  of  which  would  be 
additional  delay  uid  expense,  exhausting 
a  very  small  fund^  The  reasons  for  driving 
the  parties  to  that,  ought  to  be  very  clear 
and  decisive  to  mduce  the  Court  to  adopt 
them.  In  my  opinion,  nothing  short  of 
clear  proof  that  justice  cannot  be  properly 
administered  upoK  tiie  present  petition^ 
ought  to  induce  the  Court  to  abstain  from 
deciding  upon  the  right  claimed  by  the 
petitioner,  and  no  such  case  has  been  made 
out  by  the  respondent.  No  authority 
which  has  been  cited  is  inconsistent  wi^ 
the  opinion  which  I  have  formed. 

In  Greedy  v.  La^ender^  a  married  woman 
and  her  husband  had  assigned  her  rever- 
sionary interest  in  a  trust  fund,  and  the 
assignee  deposited  the  deed  of  assignment 
as  a  security  with  Richard  Kirkman  Lane; 
the  interest  ceased  to  be  reversionary  in 
the  lifetime  of  the  huiband  and  wife ;  the 
wife  then  presented  a  petition  for  a  settle- 
ment, and  Lord  Langdale  directed  that 
a  settiement  should  be  made.  The  auit 
had  not  been  instituted  at  all  in  connexion 
with  any  question  relating  to  the  wife's 
right  as  claimed  by  tke  petition,  and  it  also 
appears  from  the  report  of  thb  case  on 
another  point,  in  18  Law  J,  Rep*  (m.s.) 
Chanc.  62,  that  the  married  woman  and 
R.  K.  Lane  were  co-defendants ;  and  yet 
no  objection  was  made  by  counsel  for 
the  latter,  that  the  petitioner  ought  to 
have  proceeded  by  b!U.  I  have  inquired 
of  the  Registrar,  and  I  am  told  that 
it  is  tiie  constant  practice  of  the  Court 
in  such  cases  to  proceed  by  petition.  If 
the  respondents  had  been  parties  to  the 
present  suit  as  plaintiffs,  I  see  no  reason 
-why  the  question  of  tiie  equity  to  the 
0ettiement  should  aot  have  been  decided 
^{1  ]^tition,  and  neither  do  I  perceive  any 
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reason  why  It  should  not  now  be  decided 
on  petition.  In  my  opinion  the  respon- 
dents, although  neither  plaintifis  nor  defen- 
dants, have  by  the  obtaining  a  stop-order 
brought  themselves  before  the  Court  suffi- 
ciently to  enable  it  to  deal  with  the  case. 
The  effect  of  the  stop-order  is,  that  the  fiind 
cannot  be  paid  out  without  notice  to  them ; 
it  has  not  the  effect  of  varying  the  mode 
of  proceeding  by  the  party  entitled  to  the 
fond ;  It  only  entitles  them  to  notice,  so  as 
to  give  them  the  power  of  opposing  the 
payment  of  the  money  out  of  court ;  they 
have  availed  themselves  of  that  notice,  and 
have  opposed  such  payment,  and  by  so 
doing  have  brought  themselves  before  the 
Court  so  as  to  enable  it  to  decide,  if  there 
should  be  any  just  cause  why  the  Court 
should  not  deal  with  the  fund  according 
to  the  rights  of  the  parties;  and  unless 
they  can  shew  that  the  question  cannot 
be  decided  without  the  machinery  of  a  dis- 
tinct suit,  I  think  it  is  the  duty  of  the 
Court  to  adjudicate  on  the  question  be- 
tween them  and  the  appellant. 

Upon  the  general  question  of  the  wife's 
right  to  a  settlement  out  of  her  absolute 
equitable  chose  in  action — whether  against 
her  husband  or  against  his  assignees  in  bank- 
ruptcy or  insolvency,  or  against  a  particular 
assignee  for  valuable  consideration,  —  I 
think  no  doubt  can  be  entertained  in  the  pre- 
sent day,  and  it  would  be  a  waste  of  time  to 
refer  to  the  authorities.  As  respects  the 
husband  himself,  the  wife's  claim  to  settle- 
ment is  considered  as  a  clear  equity,  and 
as  respects  those  claiming  under  him  the 
rule  applies,  that  the  assignee  must  take 
subject  to  the  equities  of  his  assignor. 
Doubts  were  formerly  entertained  as  to 
the  equity  to  a  settlement  as  against  a  par- 
ticular assignee  for  valuable  consideration ; 
but  it  was  decided  by  Lord  Northington 
in  the  case  of  The  Earl  of  SalUhury  v. 
Newton  (2),  that  a  wife  has  an  eqiiity  for 
a  settlement  even  against  a  particular 
assignee  for  valuable  consideration.  In 
Maeaulay  v.  Philips  (3)  Sir  R.  P.  Arden 
said,  *^  I  am  clearly  of  opinion  an  as- 
signment for  valuable  consideration  will 
not  bar  the  equity  of  the  wife."  In  Wright 
V.  Morley  (4)  Sir  W.  Grant,  who  was  quite 

(2)  1  Eden,  870. 

(3)  4  Vm.  19. 

(4)  11  Ibid.  16. 


familiar  with  the  question,  explains  the 
reason  why  the  wife's  equity  should  pre- 
vail even  as  against  a  purchaser.  "  If  the 
husband  has  but  the  right  of  reducing 
the  wife's  interest  into  possession,  how  can 
he  for  valuable  consideration  or  otherwise 
convey  more  than  he  has  V*  **  If  the  as* 
signee  acquires  a  right  different  from  that 
which  the  husband  had,  the  husband  parts 
with  something  different  from  what  he 
has."  In  EUioU  v.  CordeU  (5)  Sir  John 
Leach  said,  where  an  absolute  equitable 
interest  is  given  to  the  wife,  the  Court  will 
not  part  with  the  ftind  in  favour  of  the  hus- 
band without  making  provision  for  the 
wife,  or  without  her  express  consent ;  and 
all  who .  claim  under  the  husband  must 
take  his  interest  subject  to  the  same  equity. 
The  amount  which  is  to  be  settled  is  dis- 
cretionary, and  depends  on  the  particular 
circumstances  of  each  case.  In  Brett  v. 
Greenwell  Alderson,  B.  said,  "  It  appears 
to  me  the  insolvent's  wife  and  her  children 
are  entitled  to  the  whole  fund,  and,  if  I  am 
bound  by  the  practice  of  the  Court  to  take 
away  from  her  any  portion  of  it,  I  will  take 
away  a  shilling."  In  Gardner  v.  Marshall 
(6),  the  whole  was  settled  on  the  wife  for 
her  separate  use,  in  consequence  of  the  large 
sums  the  husband  had  received  from  the 
wife's  family,  the  fact  that  she  was  not 
provided  for,  and  her  former  circumstances 
and  condition  in  life.  In  the  present  case 
I  think  that  the  whole  should  be  settled 
upon  the  wife,  as  the  husband  received 
double  the  amount  of  this  fund  under  the 
order  of  the  15th  of  November  1829,  and 
no  settlement  has  ever  been  made  on  the 
wife  or  her  children.  I  have  the  less  hesi- 
tation in  directing  the  whole  to  be  settled, 
as  the  assignees  only  paid  140^.  for  the  two 
shares  of  the  husband  and  wife.  The  appeal 
must  be  allowed,  and  it  must  be  referred 
to  the  Master  to  approve  of  a  proper  settle- 
ment of  the  funds  mendoned  in  the  petition. 

Mr.  Lee  submitted  that  a  reference  was 
unnecessary,  and  that  the  fund  ought  to  be 
paid  to  trustees  for  the  wife. 

ATr.  Giffard  agreed  to  this,  for  the  pur- 
pose of  saving  expense. 

And  it  was  ordered  accordingly. 

(5)  5  Mad.  166. 

(6)  H  Sim.  587. 
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AUAUB  V,  JONES. 


Will — Canstrueiion — Misnomer  of  Ze- 
j/atee. 

The  Court  wiU  md  hold  a  iestamemtary 
ditpoeUion  to  he  void  for  tmeertanUy  if  there 
M  a  reaeonMe  decree  of  certainty  as  to  the 
testaiar*a  iiUektiom.  Therefore^  where  a 
Ustoikia  heqaeathed  a  legacy  to  the  wife  of 
a  person  by  the  name  of  one  qf  their  dough* 
Ura^  am  infani  of  tender  yearSf^-^eldt  on 
daim  by  the  husband  and  mfe^  t?uU  they 
and  not  the  daughter  were  entitled  to  the 
le^aoy,  and  that  the  gift  was  not  void  /or 
uneertainty, 

ThiU  ivaft  a  claim  by  Thomas  Adaaoa 
and  Hamah  bis  wife  against  the  sole 
execator  and  xesidnary  legatee  of  Marj 
Ann  Ganett,  for  payment  of  a  legacy  oi 
nineteen  guineas  bequeathed  by  W  wiH 
to  Qace  Hannah  Adamsy  the  wife  of 
Thomas  Adamo.  The  name  of  the  plain- 
tiif 's  wife  was  Hannah  only,  but  the  name 
of  one  of  his  dauf^ters  (who  at  the  date  of 
the  win  was  only  two  years  old)  was  Clara 
Hannah  Adams. 

Mr»  Chapman  Barber^  in  support  of  the 
elalm,  argued  that  the  misnomer  of  the 
legatee  was  remedied  by  the  description  of 
har  as  the  wife  of  the  plaintiff:  that  the 
description  of  wife  rmdered  it  imnecessary 
to  meatioft  the  name  of  the  legatee — Co. 
Littm  S  a ;  and  that  it  was  impossible  to 
surmise  that  the  testatrix  intended  the 
l^iaey  for  the  infent  child  of  the  plaintiff. 
He  cited  Piteaime  ▼.  Erase  (1). 

Mr,  Begbiop  for  the  defendant,  argued 
fint»  that  the  daughter  of  the  plaintiffi 
might  hav«  a  better  claim  than  her  pavents 
to  the  legacy  ia  dispute^  as,  amongst  other 
reasons^  it  was  possible  diat  the  words 
''  daughter  of  Hannah"  might  have  been 
omitted  by  mistake  from  the  will ;  and  se- 
condly, that  the  l^acy  was  Toid  for  un- 
certainty.   On  the  second  point  he  eited^* 
Thomas  ▼.  Thomas,  6  Term  Rep.  571. 
i>oo  d.   Le   Chevalier  ▼.    Huthwaite, 
3  B.  &  Aid.  632. 

He  also  referred  to^ 
Newboit  ▼.  Pryee,  14  Sim.  354. 


BhmdeU  t.  Oladstone,  11  Sim.  467; 
8.  e.  1  Ph.  279;  12  Law  J.  Rep. 
(v.s.)  Chane.  226. 

Afr.  C.  Barber  replied. 

Feb.  21. — ^TuBVKR,  V.C.  after  stating 
the  clause  in  the  will  bequeathing  the 
l^acy,  said--The  case  is  peculiar,  for  the 
name  of  the  wife  of  the  plaintiff  is  Hannah 
Adams  only,  and  he  has  a  daughter  whose 
name  is  Chore  Hannaih  Adams.  The  que»« 
tiofis  are,  therefore,  whether  the  plaintiff's 
wife  or  his  daughter  is  entitled  to  the 
legaey;  and  whetiber  the  bequest  is  void  for 
uncertainty.  Now,  I  think  that  no  dis- 
position by  will  is  to  be  held  ¥oid  for 
uncertainty  if  the  Court  can  arrive  at  a 
reasonable  degree  of  certainty  as  to  the 
testator^s  intentioB.  On  the  will  in  this 
ease,  I  think  the  Court  can  arrive  at 
a  reasonable  degree  of  certainty.  The 
testatrix  could  not  have  been  mistaken 
in  the  description  of  the  legatee  as  the 
wife  of  Thamaa  Adama;  and  it  could 
not  have  been  an  infest  a£  two  years  old 
whom  she  thus  desisted.  I^  dieiefore, 
there  has  been  any  raiatake,  it  nrast  haye 
occurrsd  in  drawing  up  tJie  will,  sod  either 
iu  taking  the  instructiona  or  putting  them 
mto  form.  Now,  can  the  Court  presisme 
that  such  a  mistake  occurred  here  ?  I 
think  not,  and  that  the  Court  is  not  jua« 
tified  in  the  case  of  this  particular  will  in 
making  such  a  presumption  ;  but,  osi  the 
contrary,  I  think  that  this  will  muat  be 
taken  to  have  been  drawn  up  coneetly. 
The  gift  differs  from  that  in  iDoo  ▼.  Huih^ 
waits,  where  the  testator  gave  to  Stoke- 
ham  Huthwaite,  the  second  son  of  John 
Huthwaite  (Stc^ham  being  in  feet  the 
third  son  of  John),  in  which  it  is  pro- 
bable that  the  testator  knew  the  name, 
and  only  added  the  words  "  second  son'^ 
merely  aa  a  description.  But  in  the  pre- 
sent case,  the  testatrix  must  have  known 
who  was  the  wife  of  Thomas  Adams,  and 
probably  made  a  mistake  in  her  name. 
The  cases  of  Blundell  v.  Gladstone  and 
Newboit  V.  Pryee  lay  down  the  same 
principle ;  and  I  shall  therefore  make  a 
decree  for  payment  of  the  legacy  and  in- 
terest as  asked  by  the  claim. 


(1)  Finch,  403. 
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MONDAY  V.  WA6H0RN. 


Costs,  Security  for — Feme  Covert — HuS" 
hand  out  of  the  Jurisdiction. 

Bill  hv  a  feme  covert  by  her  next 
friend : — Held,  that  an  objection,  stated  in 
tke  answer,  that  the  next  friend  was  in  needy 
drcwmstanees,  and  that  security  for  costs 
imgkt  to  be  given,  could  not  be  taken  at  the 
hesriny  of  the  cause, 

Smi  by  a  feme  covert  in  respect  of  her 
teparate  estate,  in  which  her  husband  was 
named  as  a  defendant.  The  plaintiff  proved 
at  the  hearing  thai  her  husband  was  out  of 
tke  jurisdiction : — Held,  that  the  suit  was 
properly  eonsiituied. 

The  bill  in  this  case  was  filed  by  Mrs. 
Monday,  a  married  woman,  on  behalf  of 
herMlf  and  all  other  the  creditors  of  Mr. 
Waghom,  against  the  personal  representa- 
tives of  Mr.  Wagfaom,  in  respect  of  a  debt 
doe  to  her  from  the  estate  of  Mr.  Waghom, 
to  which  debt  she  was  entitled  for  her 
separate  use. 

The  defendants,  by  their  answer,  stated 
that  the  next  friend  of  the  plaintiff  was  in 
needy  circumstances  and  unable  to  pay 
the  costs  of  the  suit,  and  claimed  the  same 
benefit  by  their  answer  as  if  they  had  de- 
murred to  the  bill,  or  moved  that  all 
proceedings  sboold  be  stayed  until  a  new 
next  friend  was  appointed  or  security  given 
for  costs. 

The  husband  of  the  plaintiff  was  named 
as  a  defendant,  but  he  was  out  of  the  juris- 
diction. 

The  cause  now  came  on  to  be  heard. 

Ur,  Torriano,  for  the  plaintiff. 

Mr,  Karsiahe,  for  the  defendant,  ob- 
jected to  the  healing  of  the  cause  on  the 
grounds,  first,  that  the  next  friend  was  in 
needy  circumstances— ^WylA  v,  Myers  ( I ), 
ft^tws  ▼.  Manmx{^2^ ;  and,  secondly,  be- 
cause the  husband  was  out  of  the  juris- 
diction, 

^^*  PownaU,  for  the  other  parties. 

(1)  S  Madd.  474. 

(2)  3  Dr.  &  War.  154. 
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Parksb,  V.C.  said  that  the  first  objection 
raised  was  that  the  circumstances  of  the 
next  friend  were  such  as  to  render  security 
for  costs  necessary.  This,  however,  was 
not  an  objection  which  could  be  taken  at 
the  hearing.  The  other  objection  was, 
that  the  plaintiff  was  a  married  lady,  suing 
by  her  next  friend,  her  husband  being  out 
of  the  jurisdiction.  The  general  rule  was, 
that,  where  a  married  woman  sued  in  this 
court  by  her  next  friend,  she  must  make 
her  husband  a  party  to  the  suit.  In  the 
present  case  the  plaintiff  had  done  this  by 
naming  him  as  a  defendant  on  the  record. 
She  had  done  all  that  she  could.  It  would 
be  a  denial  of  justice  if  she  could  not 
institute  a  suit  because  her  husband  was 
out  of  the  jurisdiction.  The  case  then 
came  to  this,  there  was  a  creditors'  suit, 
and  there  must  be  the  common  adminis- 
tration decree. 


Parker,  V.C. 
1851. 

Dec.  10,  15.     }■     DURRANT   V.    FRIEND. 

1852. 
March  29. 

Insurance  —  Specific  Legacies -^lUegiti' 
mate  Son, 

A  testator  bequeathed  certain  chattels  to 
A,  and  afterwards  insured  them  from  loss 
by  sea.  The  testator  embarked  with  these 
goods  in  a  ship,  which  weis  totally  wrecked, 
and  he  and  the  chattels  perished  together: 
^-Held,  that  A,  had  no  interest  in  the  money 
recovered  by  the  executors  from  the  insur- 
ance office, 

A  testator  gave  the  residue  of  his  estate 
to  B,  the  interest  to  be  paid  to  her  until 
her  first-horn  son  should  attain  the  age  of 
twenty  "One  years ;  one-^half  of  the  said  prin- 
cipal sum  then  to  he  paid  to  her  aforesaid 
son,  the  other  half  to  be  paid  to  his  mother. 
Should  his  mother  die  before  the  said  son, 
the  whole  to  be  paid  to  him.  Should  the 
aforesaid  son  die  before  his  mother,  his 
share  to  go  to  her,  B.  had  one  illegitimate 
son  at  the  date  of  the  wiU,  who  was  main- 
tained by  the  testator : — Held,  that  this  son 
was  not  entitled  under  the  above  bequest, 

2Z 
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Daniel  Friend  made  his  will,  dated  the 
10th  of  December  1847,  which  contained 
the  following  bequest  ;— 

"  I  give  and  bequeath  unto  my  father 
aforenamed,  and  my  three  brothers,  George, 
John,  and  Stephen  Friend,  the  whole  of 
my  wearing  apparel,  sea  clothes,  charts, 
mathematical  and  musical  instruments,  to 
be  equally  divided  share  and  share  alike ; 
and  I  give  unto  my  aforenamed  adopted 
daughter,  Eliza  Friend,  my  gold  watch, 
gold  chain,  and  pianoforte,  with  all  musi- 
cal books  and  pieces  belonging  thereto." 

The  testator  then  bequeathed  one  half 
part  of  his  residuary  personal  estate  on  the 
trusts  therein  named.  The  will  then  pro- 
ceeded as  follows : — 

"  I  give  and  bequeath  the  other  half 
unto  my  adopted  daughter,  Eliza  Friend, 
the  interest  and  dividends  to  be  paid  to  her 
half-yearly,  until  her  first-bom  son  attain 
the  age  of  twenty-one  years ;  one-half  of 
the  said  principal  sum  then  to  be  paid  unto 
her  aforesaid  son  for  his  own  absolute  use 
and  benefit ;  the  other  half  to  be  paid  unto 
his  mother,  my  adopted  daughter  afore- 
named ;  but  should  his  mother  die  before 
the  said  son  attain  the  age  of  twenty-one 
years,  the  aforesaid  interest  and  dividends 
shall  be  paid  unto  the  said  son  for  his 
maintenance  and  education  until  he  attain 
the  age  of  twenty-one  years,  then  the  whole 
of  the  said  principal  sum  to  be  paid  unto 
him  for  his  sole  use  and  benefit.  Should 
the  aforesaid  son  die  before  he  attain  the 
age  of  twenty-one  years,  I  bequeath  his 
share  or  moiety  unto  his  mother  for  her 
own  absolute  use  and  benefit,  and  I  de- 
clare that  the  same  shall  not  be  liable  to 
any  debts,  controul,  or  engagements  of  any 
husband  she  may  hereafter  marry,  and  that 
her  receipt  alone  shall  be  a  sufficient  dis- 
charge for  the  same." 

At  the  date  of  the  will  the  testator  was 
possessed  of  some  wearing  apparel,  sea 
clothes,  charts,  and  mathematical  and 
musical  instruments,  and  a  gold  watch 
and  chain,  which,  in  February  1848,  he 
insured  in  the  Royal  Exchange  Insurance 
Company  for  200^. 

The  tes^tor,  who  was  a  seafaring  man, 
afterwards  embarked  in  the  ship  Canton 
for  China,  taking  all  these  articles  wit]^ 
him.    The  ship  was  totally  wrecked  in  tl^^ 


North  Pacific  Ocean,  on  her  homeward 
voyage,  and  the  testator  and  all  hands 
perished. 

The  will  of  the  testator  was  proved  by 
the  executors,  and  in  1849  they  received 
from  the  insurance  company  the  amount 
for  which  the  articles  were  insured. 

The  bill  in  this  suit  was  filed  by  the 
executors  of  the  testator  against  die  specific 
and  residuary  legatees. 

One  of  the  questions  raised  was,  whether 
the  testator's  father,  and  brothers  George, 
John,  and  Stephen  Friend,  and  Elisa 
Friend  were  entitled  to  the  sum  received 
from  the  insurance  office  in  respect  of  the 
articles  specifically  given.  The  other  arose 
from  the  following  case  : — **  Eliza  Friend, 
named  in  the  will,  had  an  illegitimate  child, 
who  was  bom  in  1844.  This  child  was 
maintained  at  the  expense  of  the  tes- 
tator, who  was  in  the  habit  of  advancing 
money  from  time  to  time  for  that  pur- 
pose." The  question  was,  whether  the 
testator  under  the  description  of  **  the 
first-bom  son"  of  Eliza  Friend  intended 
to  benefit  this  child. 

The  above-mentioned  facts  had  been 
found  by  the  Master  on  a  reference  made 
to  him. 

The  cause  now  came  on  for  further 
directions  on  this  report. 

Mr.  B,  £.  Chapman^  for  the  plaintiffs. 

Mr,  Welfordy  for  the  defendants,  con- 
tended, first,  that  the  illegitimate  child  of 
Eliza  Friend  was  entitled ;  and,  secondly, 
that  the  specific  legatees  were  entitled  to  the 
sum  received  from  the  insurance  office.  On 
this  point  he  cited  Rook  v.  Warth  (1), 
Norris  v.  Harrison  (2),  Parry  v.  Ashley 
(3),  and  Rogers  v.  Grase^rooA  (4),  which 
were  questions  relating  to  money  received 
from  insurance  offices,  in  respect  of  houses 
burnt  down,  and  Silliek  v.  Booth  (5). 

Parker,  V .C. — Eliza  Friend,  the  legatee 
in  this  case,  had  an  illegitimate  son*      The 

(1)  1  Ves.  sen.  460. 

(2)  2  Madd.  268. 
(8)  3  Sim.  97. 

(4)  12  Sim.  557;  s.  c.  11  Law  J.  Rep.   (n.s.) 
Chanc.  329. 

(5)  1  You.  &  C.  C.C.  117|  t.  c.  11  Law  J.  Rep. 
(V.8.)  Chanc.  123. 
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testator  knew  of  this,  and  made  provisions 
for  its  maintenance.  It  has  been  sug- 
gested that  this  son  should  take,  as  a 
person  designated,  certain  benefits  given 
by  the  will  to  the  first-bom  son  of  the 
legatee.  Now,  from  the  language  used  by 
the  testator,  the  gift  for  the  first-bom  son 
would  be  strictly  applicable  to  a  legitimate 
son.  There  are  no  circumstances  in  the 
case  to  take  it  out  of  the  general  rule,  and 
I  must,  therefore,  hold  that  the  illegitimate 
child  in  this  case  has  no  interest  in  the 
property. 

As  to  the  other  question,  I  think  that 
as  the  testator  and  the  articles  perished  by 
the  same  act,  the  legatees  never  had  any 
interest  in  them.  Had  the  testator  perished 
before  them,  it  might  have  been  different. 
1  will,  however,  think  of  this  point  fur- 
ther. 

• 

Parker,  V.C. — The  testator,  being  a  sea- 
faring man,  bequeathed  chattels  to  certain 
persons.  He  and  the  chattels  perished  toge- 
ther. These  chattels  he  had  previously  in- 
sured. The  question  is,  whether  the  lega- 
tees are  entitled  to  the  money  received  from 
the  insurance  office.  If  the  testator  had 
died,  leaving  the  goods  in  existence,  the 
legatees  would  have  had  an  interest  in 
them,  and  it  would  have  been  quite  reason- 
able that  the  executors  should  have  held 
the  policy  in  trust  for  them.  If  the 
chattels  had  wholly  or  partially  perished 
in  the  lifetime  of  the  testator,  and  no  money 
had  been  received  from  the  office,  the  tes- 
tator would  have  had,  at  the  time  of  his 
death,  a  right  of  action  on  the  policy,  and 
it  is  clear  that  the  legatees  would  not  have 
had  any  interest  in  the  money  to  be  re- 
covered by  means  of  it.  Here,  however, 
the  testator  and  the  goods  perished  toge- 
ther. It  is  a  very  difficult  thing  to  say 
how  sucli  a  case  should  be  dealt  with.  I 
thought  of  the  case  several  times ;  but  I  am 
unable  to  change  the  opinion  I  expressed 
before,  which  is,  that  the  legatees  never  had 
any  vested  interest,  under  the  will,  in  the 
chattels,  and  that  they  are  not  entitled  to 
the  money  recovered  from  the  office. 


Parker 
1851 
Dec 


R,  V.C) 
51.         > 
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WACB  V.  MALLARD. 


JVill — Construction — Precatory  Words — 
Gift  for  Wife  and  Children, 

A  testator  bequeathed  all  his  property  to 
his  widoWf  her  heirs,  executors,  administra^ 
tors  and  assigns,  for  her  sole  benefit,  in  fuU 
confidence  that  she  would  appropriate  and 
apply  the  same  for  the  benefit  of  his  children : 
— Held,  that  this  amounted  to  a  gift  of  an 
estate  for  life  in  the  property  to  the  widow, 
with  a  power  of  appointment  in  favour  of  the 
children,  with  a  gift  in  default  of  appoint- 
ment  to  the  children  as  joint  tenants. 

Mr.  Mallard  made  his  will,  dated  the 
20  th  of  March  1823,  in  the  following  terms : 
— <<  I  give,  devise,  and  bequeath  all  my 
estate  and  effects  whatsoever  and  where- 
soever, and  of  what  nature  or  quality  soever, 
which  I  shall  or  may  be  possessed  of,  in- 
terested in,  or  entitled  unto,  either  in 
possession,  reversion,  remainder,  or  expect- 
ancy at  the  time  of  my  decease,  unto  my 
dear  wife  Mary  Mallard,  her  heirs,  execu- 
tors, administrators  or  assigns,  to  and  for 
her  sole  use  and  benefit ;  in  full  confidence 
that  she,  my  said  wife,  will  in  every  respect 
appropriate  and  apply  the  same  unto  and 
for  the  benefit  of  all  my  children.**  The 
testator  then  appointed  his  wife  his  sole 
executrix. 

The  testator  made  a  codicil  to  his  will, 
dated  the  27th  of  May  1826,  which  was  as 
follows: — "Since  the  making  of  my  last 
will  and  testament  on  the  20th  day  of 
March  1823, 1  have  built  two  houses  called 
Melville  Place,  Devonshire  Hill,  in  the 
parish  of  Hampstead.  Now,  my  will  and 
desire  is,  that  all  my  right,  interest,  and 
property  in  that  estate  should  be  disposed 
of  to  my  beloved  wife  Mary  Mallard  for 
the  same  intents  and  purposes  as  in  my  last 
will  my  other  property  is  directed  to  be 
applied  to.*' 

The  testator  died  in  September  1828, 
leaving  four  children. 

Mrs.  Mallard,  by  her  will,  gave  the  pro- 
perty bequeathed  by  the  Will  of  the  testator 
to  the  four  children  for  their  lives,  with 
remainder  to  their  issue. 

The  question  in  this  suit  was  as  to  the 
effect  of  the  will  of  the  testator. 
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Mr*  Nevinson,  for  the  plaintiff. 

Mr.  Russell  and  Mr.  Toller^  for  the 
children  of  the  testator,  contended,  that 
the  widow  had  only  an  estate  for  life,  with 
a  power  of  appointment  among  the  chil* 
dren  ;  and  that,  in  default  of  appointment, 
they  took  as  joint  tenants.  They  cited 
Crockett  y.  Crockett  (1). 

Mr.  W.  M.  James^  for  the  grandchildren, 
contended,  that  the  widow  took  the  pro- 
perty ahsolutely,  subject  only  to  the  charge 
of  maintaining  the  children* 

Mr.  Shebbeare^  Mr.  C.  H.  Keene  and 
Mr.  Urquhartf  for  other  parties. 

Mr.  Russell  replied. 

Parker,  V.C.  said  that  he  thought  that 
the  widow  took  a  life  estate  with  a  power  of 
appointment  among  the  children,  and  that 
the  gifts  by  the  will  to  the  children  for 
life  were  valid,  but  that  the  remainders 
over  were  an  excess  of  the  power.  The 
children  of  the  testator  took  the  unappoin  ted 
part  of  the  property  as  joint  tenants. 


anticipation,  and,  after  her  death,  to  pay 
the  income  to  her  husband,  for  his  life ; 
and,  after  his  death,  to  divide  tiie  capital 
among  the  children  who  should  attain 
twenty-one. 

The  testator's  daughter  was  sixty-three 
years  of  age,  was  married,  and  had  four 
children,  who  were  all  of  age,  and  the 
capital  was  invested  in  the  funds. 

This  was  a  petition  by  one  of  the  sons 
praying  for  the  sale  of  a  part  of  the 
stock  which  represented  his  share,  and  the 
payment  to  him  of  the  proceeds,  and  for 
the  sale  of  such  other  part  as  would  be 
sufficient  to  purchase  a  government  annuity 
for  his  mother  equal  to  the  dividends  of  the 
two  sums  of  stock  to  be  sold,  such  annuity 
to  be  settled  on  her  for  her  life,  for  her 
separate  use,  without  power  of  anticipation* 

This  petition  was  consented  to  by  all 
the  parties  interested  in  the  fund. 

Mr.  Russell  and  Mr.  G.  L.  Russell^  for 
the  petition. 

Mr.  Bichner,  for  the  other  parties. 

Parker,  V.C.  made  the  order. 


Parker 
Jan 


SR,  V.C."> 

.  80.      3 


DODD  V.  WAKE. 


Baron  and  Feme-^ Separate  Use  withoui 
Power  of  Aniicipatum. 

A  sum  of  stock  was  vested  in  trustees  upon 
trust  to  pay  the  dividends  to  A,  a  married 
fffofium,  for  her  Ufe^  for  her  separate  use^ 
without  power  of  anticipation^  and,  after  her 
decease^  to  pay  the  capital  to  B.  On  the 
petUion  of  A.  and  B^  the  Court  ordered  a 
transfer  of  a  portion  of  the  stock  to  B^  and  a 
sale  of  such  other  portion  as  would  he  suffix 
cient  to  purchase  a  government  annuity  equal 
to  the  dividends  of  the  two  sums  of  stock,  and 
that  the  sum  thereby  produced  should  be  laid 
out  in  the  purchase  of  such  annuity^  to  be 
settled  on  A.  for  her  separate  twe,  without 
power  of  anticipation. 

A  testator  bequeathed  all  the  residue  of 
his  personal  estate  to  trustees,  upon  trust 
to  pay  the  income  to  his  daughter  for  her 
life,  for  her  separate  use,  without  power  of 

(1)  2  Phtll.  558;  8.  c.  ir  Law  J.  Rep.  (k  .  x 
CbancMO.  "•> 


M 
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.R.     \ 
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Domicile. 


BROWN  V.  SMITH. 


A  Scotchman,  a  surgeon,  came  to  England 
and  was  appointed  hospital  mate  in  the 
Haslar  Hospital.  He  subsequently  was 
appointed  an  assistant  surgeon,  and  after* 
wards  surgeon  on  board  various  ships  of  the 
Royal  Navy.  He  was  then  for  several 
years  employed  under  the  Admiralty  on 
board  various  convict  ships,  and  also  mpom 
other  medical  duties.  During  this  time  he 
twice,  while  on  half'-pay,  re-visited  Seat* 
land  and  remained  there  up  to  the  time  of 
obtaining  employment,  but  he  niftmolely, 
while  on  duty,  died  at  Malta : — Heiiy 
though  he  removed  all  his  goods  from  Seot^ 
land,  and  also  his  sister  and  only  relatum^ 
and  never  afterwards  returned,  that  he  had 
not  lost  his  domicile  of  origin. 

William  Conborough  Watt,  by  his  will, 
dated  the  11th  of  January  1830,  gave  to 
\i\%  sister  Margaret,  as  then  of  London, 
^ut  who  died  in  his  lifetime,  all  his  wages 
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and  money  dae  for  service  as  therein  men* 
tioned,  to  purchase  an  annuity  for  her,  for 
her  life,  and  he  gave  her  all  the  rest  and 
residue  of  his  estate,  both  real  and  per- 
sooal,  and  appointed  her  and  Richard 
Smith,  surgeon,  of  Lasswade,  near  Edin- 
burgh, executors  of  his  will. 

The  testator  died  without  altering  his 
will,  which  was  proved  by  Richard  Smith, 
in  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury,  and  this  bill  was  filed  by 
William  Brown,  John  Bryson,  and  Chris* 
tins  Brown,  his  wife,  and  Margaret  Brown 
Waddell,  the  first  being  the  maternal 
uncle,  and  the  two  last  the  maternal 
aonta  of  the  testator,  W.  C.  Watt,  against 
R.  Smith,  for  the  administration  of  his 
estate  in  this  court. 

Upon  the  hearing  of  the  cause,  a  refer- 
ence was  directed  to  the  Master  to  ascer- 
tain, among  other  things,  the  domicile  of 
the  testator  at  the  time  of  his  decease,  and 
he,  by  a  separate  report,  dated  the  26th  of 
November  1850,  found,  that  W.  C.  Watt 
was  bom  in  Scotland,  of  Scotch  parents, 
and  was  baptized,  on  the  12th  of  June 
1795,  in  the  parish  of  New  Monkland, 
in  the  county  of  Lanark,  and  was  educated 
in  Scotland  for  the  medical  profession. 

The  testator  had  one  brother,  Thomas 
Watt,  and  an  only  sister,  Margaret. 
Thomas  Watt  was  an  assistant-surgeon  in 
the  Royal  Navy,  and  resided  chiefly  at 
Deptfoid,  in  the  county  of  Kent,  and  upon 
his  death  was  buried  at  Greenwich. 

W.  C.  Watt  resided  in  Scotland  until 
1811,  when  he  came  to  England  and  was 
appointed  a  surgeon  in  the  Royal  Navy, 
and  was  employed  as  hospital -mate  at 
Haslar  Hospital. 

In  1812  he  was  appointed  assistant- 
surgeon  to  Her  Majesty's  ship  Aboukir, 
He  then  employed  H.  Stanger  of  Clement's 
Inn  as  his  agent  in  England,  upon  whose 
decease  he  was  succeeded  by  Joseph 
Dufiaur,  and  afterwards  by  his  son,  and 
from  time  to  time  he  remitted  money  to 
them  for  investment  in  England. 

After  serving  in  several  ships,  the  tes- 
tator, in  May  1817,  was  appointed  acting 
surgeon  in  the  Racoon,  in  which  he  re- 
n\ained  until  December  1818,  when,  for 
the  first  time,  he  was  put  upon  half-pay. 
He  then  returned  to  Scotland,  and  resided 
ihere  until  January  182 1 ,  when  he  returned 


to  England,  and  was  appointed  surgeon  of 
the  Grasshopper,  in  which  he  continued 
until  January  1824,  and  about  February 
in  the  same  year  was  appointed  surgeon  of 
the  Araehne,  in  whidi  vessel  he  served 
in  India. 

On  the  return  of  that  ship  in  October 
1826  he  was  for  the  second  time  put  upon 
half-pay,  and  again  went  to  Scotland.  On 
arriving  in  Glasgow  he  found  the  circum- 
stances of  his  fiunily  much  altered  for  the 
worse,  his  mother  had  died  in  that  year, 
and  his  father,  who  died  in  March  1883, 
had  become  of  irregular  habits,  and  his 
sister  Margaret  was  in  circumstances  and 
in  society  very  unsatisfactory. 

The  testator  then  left  Glasgow,  taking 
his  sister  with  him,  and  went  to  reside  at 
the  house  of  Richard  Smith,  at  Lasswade, 
where  he  placed  his  sister  in  the  boarding 
school  of  the  Misses  Mutter,  and  continued 
to  reside  there  until  the  autumn  of  1828, 
during  which  time  he  took  the  degree  of 
M.D.  from  the  University  of  Glasgow. 

In  1828  he  expressed  a  desire  to  obtain 
a  private  practice  in  England,  but  as  none 
offered  he  visited  Falkirk,  in  the  county 
of  Stirling,  and  endeavoured,  but  unsuc- 
cessfully, to  make  arrangements  for  suc- 
ceeding to  a  business  there. 

In  the  autumn  of  1828,  having  obtained 
employment,  he  removed  his  sister  from 
school  to  the  family  of  R.  Smith,  and  was 
appointed  surgeon  to  the  convict  ship 
Edward,  which  he  held  until  October  1829. 
While  on  this  voyage  the  wife  of  R.  Smith 
died ;  the  testator  then  removed  his  sister 
to  the  house  of  a  lady  near  London. 

In  December  1829,  the  testator  was 
appointed  surgeon  of  the  Roslin  Castle 
convict  ship,  and  before  sailing  made  his 
will ;  he  left  this  ship  in  December  1830, 
and  in  January  1831  was  appointed  to  the 
ExmoiUh  convict  ship,  which  was  lying  at 
Deptford :  he  took  his  sister  with  him,  and 
placed  her  in  the  house  of  a  lady  there : 
he  also  caused  her  pianoforte  to  be  re- 
moved from  Scotiand  to  her  then  residence. 
The  testator  subsequently  served  on  board 
the  ship  Mary,  and  was  afterwards  for 
a  short  time  with  a  marine  detachment  at 
Spike  Island,  off  the  coast  of  Cork,  when, 
in  April  1834,  he  was  appointed  surgeon 
to  the  Temeraire,  and  to  the  ships  in  ordi- 
nary at  Shecmess,  which  he  held  until  the 
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end  of  September  1839,  when  he  was  for 
the  last  time  placed  upon  half-pay. 

While  at  Sheemess  the  testator's  sister 
Margaret  resided  with  him  in  the  town. 

A^r  being  placed  on  half-pay  he  was 
appointed  secretary  to  the  medic^  officers 
of  the  Navy,  who  were  then  raising  a  fund 
among  themselves  to  present  a  testimonial 
to  their  chief.  Sir  W.  Burnett.  This  required 
his  presence  in  London,  and  he  accordingly 
removed  with  his  sister  and  took  lodgings 
at  Pimlico,  where  he  resided  until  1841, 
during  which  time  he  pressed  his  claim  for 
employment  and  promotion  in  the  Navy. 
There  being  a  prospect  of  employment 
which  would  complete  his  period  of  service 
and  entitle  him  lo  retirement,  the  testator 
wrote  two  letters  to  R.  Smith,  dated  the 
8th  and  18th  of  December  1840,  request- 
ing him  to  procure  a  residence  in  or  near 
Edinburgh  for  his  sister,  in  one  of  which 
he  said,  should  he  be  spared  to  return,  *'  it 
is  more  than  probable  that  my  final  abode 
will  be  in  Scotland,  unless  I  shall  succeed 
to  a  staff  appointment."  Lodgings  such 
as  described  were  not  obtained. 

Early  in  October  1841  the  testator  was 
appointed  a  Deputy-Inspector  of  Fleets, 
and  joined  the  Queen  at  Portsmouth,  and 
sailed  for  the  Mediterranean,  and  remained 
in  that  ship  until  March  1843,  when  he 
was  appointed  Deputy-Inspector  of  Hos- 
pitals, and  went  to  Malta.  This  appoint- 
ment he  held  until  his  death  there  in  August 
1848. 

He  was  joined  by  his  sister  at  Malta, 
where  they  resided  until  her  death  in  1846 ; 
he  informed  Mr.  Smith  of  that  event,  re- 
quested him  to  announce  it  to  his  friends, 
and  asked  counsel  and  advice  as  to  retire- 
ment on  half-pay  and  coming  to  reside  at 
Lasswade,  as  the  money  he  had  realized 
and  his  half-pay  would  enable  him  to  live 
comfortable.  The  testator,  in  conversing 
with  John  Campbell  when  he  referred  to 
his  ultimate  intentions,  spoke  of  finally 
settling  in  Scotland,  and  a  desire  to  endow 
certain  bursaries  in  one  or  other  of  the 
universities  in  Scotland.  Similar  conver- 
sations were  also  deposed  to  by  other 
persons. 

Upon  these  facts  the  Master  certified 
that  the  testator  at  the  time  of  his  decease 
was  domiciled  in  Scotland. 

The  plaintiffs  excepted  to  this  report 


and  insisted  that  the  testator  at  the  time 
of  his  decease  was  domiciled  in  England. 

Mr.  Stuart  and  Mr.  Hetherington,  in  sup- 
port of  the  exceptions. — Had  the  testator 
been  in  the  service  of  the  East  India  Com- 
pany, there  would  have  been  an  undoubted 
abandonment  of  the  domicile  of  origin,  but 
a  distinction  was  made  when  the  service  was 
under  the  Crown.  In  this  case,  however, 
the  testator  had  abandoned  his  domicile  of 
origin  animo  et  facto^  and  when  that  was 
done,  even  if  the  party  did  return,  it  was 
necessary  that  it  should  be  for  the  purpose 
of  restoring  the  original  domicile.  His 
only  brother  was  residing  here,  he  removed 
his  sister  here,  and  all  the  connexions  he  had 
were  here.  He  had  found  Scotland  not  a 
home;  it  had  been  made  distasteful  to  him. 
He  had  removed  himself  and  his  sister  from 
the  land ;  he  left  there  no  house ;  he  left 
there  no  property,  and  no  connexions  ;  he 
even  removed  his  sister's  piano  and  became 
a  stranger  in  the  land  of  his  birth.  On  the 
other  hand,  after  leaving  Scotland,  his  in- 
tention was  evidently  to  fix  his  residence 
in  England,  to  make  it  the  centre  of  his 
affairs  and  the  source  of  all  his  future  oc- 
cupations. It  was  true  he  had  gone  sub- 
sequently to  Scotland,  but  it  was  upon 
visits  to  his  mother  and  sister,  and  when 
the  former  had  died,  he,  after  a  temporary 
residence  for  which  a  purpose  was  apparent, 
removed  the  only  remaining  relation,  and 
with  her  the  luxuries  of  life,  to  the  chosen 
scene  of  his  operations,  and  not  a  doubt 
could  be  raised  of  its  being  atdmo  manendi* 
His  sister  had  followed  him  to  Malta,  they 
had  both  died  there,  his  father  had  died 
without  relations,  and  by  the  law  of  Scot- 
land the  present  plaintiffs  could  take 
nothing  as  next-of-kin  to  his  mother. 

The  Attorney  General  v.  Z>iififi,  6  Mee. 
&W.  511,  526. 

fVhicker  v.  Hume^  20   Law  J.  Rep. 
(n.s.)  Chanc.  369. 

Munroe  v.  Douglas,  5  Madd.  379. 

SomerviUe  v.  Lard  SomerviUe,  5  Ves. 
750,  758. 

Bruce  v.  Bruce,  2  Bos.  &  P.  229. 

Bempde  v.  Johnstone,  3  Ves.  198. 

Ommaney  v.  Bingham,  5  Ves.  757;  6 
Bro.  P.C.  550. 

1  Burge  Com,  34, 40. 

Story  on  Conflict  of  Laws,  48. 
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Mr,  ElnuiUy  and  Mr*  G,  S.  Carr^  for 
Richaxd  Smith,  were  not  heard. 

The  Master  of  the  Rolls.— I  regret 
that  the  plaintiffs,  hy  the  law  of  Scotland, 
will  not  obtain  any  advantage  from   the 
property  of  their  maternal  relative,  bnt  I 
can  only  administer  the  law  as  I  find  it 
here.     The  testator's  time  of  service  had 
been  divided  by  three  periods  of  half-pay 
of  nearly   two   years  each :   on  each  of 
thoae  occasiona  he  had  gone  to  Scotland 
and  spent  his  time  there,  and  had  even 
speculated  npon  establishing  himself  either 
in  England  or  Scotland ;  had  it  been  in  Eng- 
land diere  might  have  been  a  change,  but 
whatever  was  contemplated,  nothing  was 
done,  and  as  soon  a^  employment  in  his  office 
offered,  he  came  to  England  and  remained 
in  the  government  service  to  1826.    There 
having  been  no  alteration,  his  domicile  con* 
wquently  was  in  Scotland,  as  employment 
m  the  Navy  creates  no  change  in  the  domi- 
cile.   Subsequently  he  was  employed  in 
convict  ships,  but  it  was  in  the  service  of 
the  Admiralty.     In  October  1839  he  was 
again  on  half-pay ;  he  lived  in  lodgings  at 
Pimlico,  and  remained  there  from  a  state 
of  circumstances  caused  by  hopes  and  ne- 
cessities; that  residence  was,  no   doubt, 
chosen  from  its  being  contiguous  to  the 
place  from  which  he  hoped  to  obtain  em- 
ployment, and  not  for  any  fixed  or  per- 
manent residence.     In  the  case  of  Bruce 
V.  Bmee  the  employment  was  for  life. 
In  the  case  of  Omfnaney  v.  Bingham^  Sir 
Charles  Douglas  had  been  in  foreign  ser- 
vice before  going  to  reside  at  Gosport,  his 
only  residence,  but  that  was  not  so  here ; 
on  the  contrary,  every  act  shewed  that  the 
residence  was  only  until  employment  could 
be  obtained  in  the  Navy ;  had  however  any 
change  been  shewn,  it  must  have  been  animo 
manendi^  but  the  permanence  wasnegatived 
by  its  being  only  to  obtain  employment : 
and  during  this  residence  he  wrote  to  Mr. 
Smith  in  a  way  which  shewed  the  disposi- 
tion with  which  he  remained  in  England  and 
hisasimtf  towards  Scotland.  Subsequently 
he  went  to  Malta  and  died  there ;  it  was 
argued  that  he  was  disposed  to  marry  and 
settle  in  England  and  not  in  Scotland,  but 
this  amounted  to  nothing,  and  it  did  not 
appear  that  the  testator  had  lost  his  domi- 
cile of  origin.     I  therefore  think  the  con- 


clusion of  the  Master  right;  but  though  I 
must  overrule  the  exception,  I  shall  give 
the  costs  out  of  the  estate  (1). 


PIDDOCKE  V.    smith. 


Guardian  ad  Utem'^Lunatic. 

Guardian  ad  litem  to  lunatic  defendant 
(not  found  so  hy  inquintUm)  anointed  with* 
out  a  commission. 

This  was  a  motion,  by  the  plaintiff,  that 
H.  might  be  appointed  guardian  ad  Utem^ 
without  a  commission  for  that  purpose,  to 
the  defendant  Thomas  Piddocke,  a  lunatic, 
but  not  found  so  by  inquisition.  The 
motion  was  supported  by  affidavits  of  the 
wife  of  the  lunatic  and  of  his  medical 
attendant  as  to  the  lunacy ;  and  of  the 
solicitor  in  the  cause  as  to  the  fitness  of 
H.  to  be  appointed  such  guardian. 

Mr.  W.  H,  Terrell,  for  the  motion,  cited 
Drant  v.  Vause  (2). 

Mr.  H.  F,  Bristowe  (who  appeared  to 
consent),  cited  Hewlett  v.  fVilbraham  (3). 

Turner,  V.C.  declined  to  make  the 
order  without  a  commission ;  but  recom- 
mended the  case  to  be  mentioned  to  the 
Lord  Chancellor. 

Dec.  13. — Mr.  W.  H.  Terrell  mentioned 
the  case  to  the  Lord  Chancellor,  who  made 
the  order. 


(1)  The  testator's  father  was  illegitimate,  and 
died  in  March  1833,  before  the  testator.  In  Scot- 
land, where  the  father  succeeds  to  personal  estate  aa 
the  child's  next-of*kin,  he  does  so  to  the  entire  ex- 
clusion of  the  mother:  she,  though  the  father  is  dead 
without  leaving  any  person  who  can  succeed  through 
him,  is  in  no  case  accounted  as  of  kin  capable  of 
succeeding  to  her  children,  dying  intestate,  though 
the  property  originally  should  have  come  from  her. 

(2)  2  You.  &  C.  C.C.  524 ;  s.  c.  12  Law  J.  Rap. 
(h.8.)  Chanc.  439. 

(3)  5  Madd.  423. 
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ROSE  V.  GOULD. 


Legacy — Residuary  Legatees  —  Private 
Ledger-^Dehts — Set-off- — Statute  of  Ltmi- 
tations, 

A  testator  gave  his  residuary  estate  equally 
among  his  six  children,  and  directed  that 
sums  of  money  appearing  by  his  private 
ledger  to  be  due  from  them,  shotdd  in  the 
division  be  brought  into  account: — Held, 
that  allowance  must  be  made  for  all  sums 
appearing  due,  though  they  were  barred  by 
the  Statute  of  Limitations, 

Richard  Rose,  by  bis  will,  dated  the  15  th 
of  June  1835,  gave  the  residue  of  his  estate 
among  his  six  children,  Richard  N.  Rose, 
Maria  Ck)uld,  Hannah  Bellin,  Eliza  Stan- 
ger,  Sarah  D.  Rose,  and  William  Rose,  in 
equal  shares,  subject  to  the  several  provisoes, 
directing  **  that  in  order  to  equalize  my 
residuary  estate  between  and  amongst  my 
six  children,  in  case  it  shall  appear  by 
my  private  ledger,  or  any  other  of  my  books, 
that  any,  or  either  of  them,  my  children, 
or  the  present  or  any  future  husband  or 
husbands  of  any  or  either  of  my  daughters, 
are  indebted  to  me  at  my  death  in  any  sum 
or  sums  of  money ;  or  in  case  I  have,  or 
shall  at  any  time  during  my  life  become 
security  or  responsible  for  the  payment  of 
any  sum  or  sums  of  money,  on  their  or  any 
of  their  accounts,  which  shall  be  then  out- 
standing and  unsatisfied,  then  and  in  either 
or  any  of  such  cases,  such  debt  or  debts, 
security  or  securities,  shall  be  considered 
as  forming  a  part  of  my  residuary  estate, 
for  the  purpose  of  equalizing  the  same 
between  and  amongst  my  children ;  and  in 
such  case  the  share  or  shares  of  such  of 
my  sons  respectively,  or  of  such  of  my 
daughters  whose  husband  or  husbands  shall 
be  so  indebted  to  me  as  aforesaid,  or  for 
whom  or  on  whose  behalf  I  may  have 
become  such  security  or  responsible  as 
aforesaid,  of  and  in  my  residuary  estate, 
shall  in  the  first  place  be  subject  and  liable 
to  pay  and  discharge  such  debt  or  debts 
to  my  estate,  or  redeem  such  security  or 
securities,  as  the  case  may  be,  and  if  the 
same  shall  not  be  sufficient  for  that  pur- 
pose, then  the  deficiency  shall  be  paid  and 
made  good  to  my  estate  by  the  party  or 
parties  by  whom  such  debt  or  debts  shall 


be  owing,  or  for  whom  or  on  whose  behalf 
such  security  or  securities  shall  have  been 
given  by  me."  The  testator  then  directed 
his  son  Richard's  share  to  be  invested  in 
trust  for  his  son  Richard  for  life,  with 
remainder  for  his  wife  for  life,  with  re- 
mainder to  his  children. 

This  bill  was  filed  on  behalf  of  George 
Rose,  an  infant,  the  only  child  of  R.  N. 
Rose,  for  the  administration  of  the  estate 
of  the  testator. 

It  appeared  that  the  testator  kept  a  debtor 
and  creditor  account,  in  a  private  ledger, 
against  all  the  members  of  his  family,  in 
which  he  made  entries,  whether  to  his  debt 
or  credit.  At  the  decease  of  the  testator, 
1,557^.  14s.  lOe^.  appeared  to  be  due  from 
his  son  R.  N.  Rose,  which  was  made  up 
of  sums  advanced  and  payments  and  in- 
terest upon  balances,  which  had  been  cal- 
culated every  six  mondis,  and  added  to  the 
principal.  Some  of  these  were  made  more 
than  thirty  years  ago,  and  were  barred  by 
the  Statute  of  Limitations ;  and  the  ques- 
tion now  was,  what  sums  were  to  be 
deducted  from  the  share  to  which  the 
testator's  children  were  entitled  in  the  resi- 
duary estate. 

Mr.  Stuart  and  Mr.  Bates,  for  the  plain- 
tiff.— Sums  not  barred  by  the  Statute  of 
Limitations  are  alone  to  be  deducted  from 
the  shares  of  the  testator's  children ;  they 
are  sums  due  that  are  to  be  deducted,  not 
debts  that  have  ceased  to  exist.  In  this 
case,  it  appears  from  the  ledger  that  the 
greater  part  of  the  debt  due  firom  R.  N. 
Rose  is  barred  by  the  statute.  The  in- 
come of  R.  N.  Rose's  share  ought  to  be 
invested  and  accumulated,  to  make  good 
to  the  plaintiff  the  amount  which  R.  N. 
Rose  has  received  of  the  capital. 

Mr.  R.  Palmer  and  Mr.  Batten,  for 
Richard  N.  Rose. — The  testator  by  his 
will  intended  benefits  for  his  children,  and 
he  evidently  meant  that,  what  was  properly 
speaking  a  debt  should  be  deducted,  and 
not  those  sums  which  had  been  baned  by 
the  Statute  of  Limitations.  Were  it  other- 
wise, they  might  have  been  deprived  of  all 
advantage  under  the  residuary  bequest. 

Mr.  Lloyd  and  Mr.  ShefiM,  for  S.  D. 
ftose,  W.  Stanger,  and  Eliza,  his  wife,  and 
^het  persons  interested  in  the  residue.— 
ff}^e  testator  intended  that  the  residuary 
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legatees  should  participate  equally  in  his 
estate. 

Courtenay  ▼.  WiJUams^  3  Hare,  539 ; 

s.  c.  13  Law  J.  Rep.  (N.s.)Chanc.  461. 

PhiUps  V.  Philips,  3  Hare,  281 ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  445. 

WilUaiMon  v.  NayUn-,  3  You,  &  C. 

Exch.  208. 

Mr,  Stuartj  in  reply. 

The  Master  of  thb  Rolls.  —  The 
construction  which  must  be  put  upon 
the  clause  is  very  evident.  It  has  been 
contended  the  proviso  in  this  will  did 
not  mean  the  items  which  appeared  upon 
the  ledger,  but  that  it  meant  only  what 
appeared  by  the  ledger  to  be  by  law  a 
subsisting  debt;  but  nothing  was  more 
apparent  than  that  what  appeared  to  be 
due  by  the  private  ledger  was  what  the 
testator  referred  to,  and  what  he  intended 
to  be  deducted.  The  son  could  only  take 
under  the  will,  and  in  doing  so  he  must 
bring  the  debt,  whatever  it  was,  and  how« 
ever  it  was  made  up,  into  the  general 
account  of  the  residuary  estate,  for  the 
purpose  of  making  an  equal  division. 


Feb.  11,  12.> 


PAUL  V,  ROY. 


Fareiyn  Debt — Conflict  of  Laws — Juris- 
diction— Foreign  Court — Interlocutory  Order 
— Assignment — Parties, 

Messrs,  P.  and  /2,  t?^  plaintiff  and  de- 
fendant, were  writers  to  the  Signet  in  Edin^ 
hurghy  P,  being  the  agent  of  the  mortgagee, 
and  R,  being  the  agent  of  the  mortgagor 
of  an  estate  in  Scotland,  upon  which  various 
incumbrances  were  existing,  2,1  OOl.,  part 
of  the  mortgage-money,  was  deposited  in 
the  Bank  of  Scotland,  in  the  joint  names  of 
Messrs.  P,  and  R,  to  discharge  existing 
claims  upon  the  estate,  but  this  sum  was  sub- 
sequently drawn  out  by  them  from  the  deposit 
account,  and  applied  partly  in  payment  of 
charges  upon  the  estate,  and  partly  to  satisfy 
other  liabilities  of  the  mortgagor.  Some  cre- 
ditors of  the  mortgagor  afterwards  obtained 
an  order  from  the  Court  of  Session  in 
Scotland  to  arrest  the  money  in  the  hands 
of  Messrs,    P.   and  R,  and  after  various 

Kxw  Sbries,  XXL— CnAKC. 


proceedings  in  Scotland  an  order  was  made 
upon  them  jointly  and  severally  that  they 
should  re-deposit  in  the  Bank  of  Scotland 
the  fund  paid  out,  R,  did  deposit  a  part, 
and  afterwards  left  Scotland  and  came  to 
England,  P,  then  re-deposited  the  whole 
of  the  fund,  in  pursuance  of  the  order  of 
the  Court  of  Session,  and  took  an  assign- 
ment of  the  order  of  the  Court,  and  after 
exhausting  the  process  in  Scotland  against 
R,  and  failing  to  enforce  payment  there, 
filed  a  biU  in  this  court: — Held,  that  no 
final  judgment  had  been  obtained;  that 
this  Court  would  enforce  a  foreign  judgment 
if  final ;  that  the  order  made  was  not 
final,  and  that  this  Court  would  not  enforce 
an  interlocutory  order  of  a  foreign  court ; 
that  the  assignment  of  the  order  by  parties 
in  the  foreign  suit  did  not  render  them  the 
less  necessary  parties  to  this  suit,  and  created 
no  separate  contract  between  Messrs,  P,  and 
R  ;  and  that  this  Court  had  no  jurisdiction, 
and  the  bill  was  dismissed,  with  costs. 

The  plaintiff  and  the  defendant  were 
Writers  to  the  Signet,  and  this  bill  was  filed 
by  Thomson  Paul,  asking  this  Court  to 
declare  that  Robert  Roy  was  bound  to 
relieve  him  from  all  sums  of  money  drawn 
from  the  2,100Z.  which  had  been  placed 
in  the  Bank  of  Scotland  upon  a  deposit 
account,  and  which  had  been  applied  for 
purposes '  different  from  those  for  which 
the  deposit  had  originally  been  made,  and 
that  he  might  pay  the  balance  due,  with 
interest,  and  also  the  sum  of  271^.  3^.  ^d, 
and  the  costs  of  the  actions  of  forthcoming 
and  multiplepoinding  in  the  courts  of 
Scotland,  when  taxed  and  ascertained,  for 
which  purposes  it  asked  that  accounts 
might  be  taken.  It  also  asked  in  the 
alternative  a  declaration  that  the  defen- 
dant was  bound  to  contribute  rateably 
with  the  plaintiff  to  make  good  the  sums 
of  money  improperly  drawn  out,  and  pay 
his  proportion  to  the  plaintiff,  and  give 
him  the  benefit  of  all  liens  and  collateral 
securities  he  might  have  against  the  estate 
of  Robert  Anstruther,  in  respect  of  the 
sums  of  money. 

In  February  1835  Robert  Anstruther 
borrowed  10,0002.  on  the  heritable  security 
of  an  estate  called  "  Caiplie,"  and  Third 
Part,  which  was  subject  to  annuities  and 
other  charges,  and  upon  which  divers  of 
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his  creditors  had  used  the  diligence  of  in- 
hibition, which,  by  the  effect  of  the  law 
of  Scotland,  created  a  judicial  security  upon 
the  real  estate  of  the  debtor. 

Upon  the  agreement  for  the  loan,  on  the 
26th  of  February  1835,  a  memorandum 
was  drawn  up  as  follows  : — 

**  Memorandum  as  to  loan  of  10,000/. 
by  Messrs.  Wood  to  Robert  Anstruther, 
the  rate  of  interest  to  be  4^  per  cent., 
and  no  change  on  either  side  for  three  . 
years.  Major  Anstruther  to  grant  an 
heritable  bond,  or  disposition  in  security 
for  the  10,000/.,  interest  and  premiums 
of  insurance  over  the  estate  of  Third  Part 
in  common  form,  and  also  to  grant  a 
conveyance  of  the  estate  along  with  his 
present  trustees,  Messrs.  Mackonochie  & 
Paul,  to  Mr.  Renton,  accountant,  in  trust 
for  behoof  of  the  lenders,  and  the  better  to 
secure  them,  Mr.  Renton,  the  trustee,  to 
engage  that  any  charges  of  management 
shall  be  postponed  to  the  claims  of  the 
lenders  for  interest  and  insurance.  The 
money  to  be  applied  preferably  in  paying 
the  1,000/.  heritable  bond  to  Lady  An- 
struther, and  in  redeeming  the  present 
annuities,  amounting  to  5,500/.,  and  these 
securities  to  be  conveyed  to  the  lenders  as 
a  collateral  security.  The  following  poli* 
cies  now  subsisting  on  .the  life  of  Major 
Anstrutlier  to  be  assigned  to  Messrs. Wood, 
by  the  respective  holders,  viz.,  Edinburgh 
Life,  2,000/.,  Eagle,  2,000/.,  Insurance 
Company  of  Scotland,  1,000/.;  an  addi- 
tional insurance  to  the  amount  of  5,000/. 
to  be  effected  for  the  benefit  of  Messrs. 
Wood ;  Major  Anstruther's  and  Major  Sin- 
clair's bond  for  1 ,000/.  to  be  assigned,  at 
Major  Anstruther's  expense,  to  a  party, 
who  will  restrict  the  security,  so  far  as 
regards  the  bond,  to  Messrs.  Wood.  The 
debt  to  Mr.  Thomson's  representatives  to 
be  paid  out  of  the  loan,  and  the  inhibition 
discharged,  as  well  as  the  other  inhibitions 
now  subsisting.  The  debt  to  Mr.  Paul 
to  be  settled  out  of  the  loan,  and  the  titles 
of  the  estate  to  be  placed  with  Mr.  Renton 
on  an  acknowledgment  that  they  are  so 
for  behoof  of  the  lenders  in  the  action  now 
depending  at  Mr.  Paul's  instance  decerned 
to  pass,  by  consent,  for  the  amount  as 
reported  by  the  auditor  in  terms  of  the 
libel.  Major  Anstruther's  account  to 
Messrs.  Dickson  &  Stuart  to  be  paid,  anA 


the  policy  of  450/.  held  by  them,  also  to 
be  assigned  to  Messrs.  Wood,  to  secure 
any  arrear  of  interest  at  the  death,  Messrs. 
Wood  to  receive  a  proper  guarantie  from 
Mr.  Renton  that  the  sum  of  2,000/.  pay- 
able to  the  tenants  for  amelioration  shall 
be  set  apart  out  of  the  present  loan  or  in 
some  other  way  equally  satisfactory  to 
them,  that  is  to  say,  that  Mr.  Renton  shall 
become  bound  to  account  for  the  rents, 
without  abatement,  for  the  yearly  pay- 
ments in  respect  of  the  said  improve- 
ments." 

The  10,000/.  was  advanced  by  Christo* 
pher  Wood  alone,  and  under  this  agree- 
ment 7,900/.  was  expended,  and  on  the 
20th  of  May  1835  2,100/.  remained  un- 
applied, which  Messrs.  Paul  and  Roy  agreed 
to  deposit  in  the  Bank  of  Scotland,  in  their 
joint  names,  upon  a  deposit  receipt  as 
follows : — 

'*Bank  of  Scotland,  20th  May  1835. — 
2,100/. — No.  .—Received  for  the  Go- 
vernor and  Company  of  the  Bank  of  Scot- 
land, from  Thomson  Paul,  Esq.  W.S.,  and 
Robert  Roy,  Esq.  W.S.,  jointly,  2,100/. 
sterling,  which  is  placed  to  the  credit  of 
their  deposit  account,  by  order  of  the  board 
of  directors." 

On  the  27th  of  June  1835  the  plaintiff 
and  the  defendant  drew  out  of  the  Bank 
of  Scotland  861/.,  including  a  sum  of  4/. 
7«.  6d,  for  interest,  and  employed  it  in 
satisfaction  of  claims  which  were  considered 
preferable,  and  for  the  discharge  of  which 
it  was  alleged  the  deposit-money  was 
primarily  applicable,  that  is  to  say,  496/. 
16s.  1^^.,  the  amount  of  a  debt  owing 
from  R.  Anstruther  to  Messrs.  Dickson  & 
Stuart,  and  secured  by  inhibition  affecting 
the  estate ;  the  sum  of  209/.  13»,  to  the 
plaintiff  for  expenses  connected  with  the 
loan,  and  the  security  ;  70/.  6s.  4^d.  to 
Robert  Roy,  for  costs  relating  to  the  loan  ; 
and  the  sum  of  84/.  17«.»  repaid  to  the 
plaintiff  for  principal  and  interest  monies 
advanced  to  pay  the  first  premium  on  a 
policy  of  assurance  upon  the  life  of  Robert 
Anstruther,  for  5,000/.  in  the  Asylum  Life 
Assurance  Company. 

On  the  9th  of  July  1835,  Messrs.  Paul 

and  Roy  drew  out  a  further  sum  of  182/., 

including  16«.  3</.  for  interest,  and  applied 

it  in  paying  55/.  2s.  lie/,  due  from  Robert 

Anstruther  to  Dr.  Briggs,   for  which  he 
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held  an  infeftment  in  secarity  over  the 
estate,  and  also  99/.  8<.  11  ^<<.  due  from 
R.  Anstruther  to  Mr.  Brockell,  which  was 
secured  by  inhibition  affecting  the  estate, 
and  the  remaining  21L  Ss.  l^^^.  was 
retained  by  R.  Roy  to  meet  claims  which 
he  had  against  R.  Anstruther. 

On  the  I3th  of  November  1835,  Messrs. 
Paul  and  Roy  drew  from  the  deposit  account 
452/.  16s.  Sd.,  including  71.  \7s.  lOd.  for 
interest,  and  on  the  same  day  Mr.  Roy  gave 
the  plaintiff  a  letter  saying,  "  In  respect 
you  have  at  my  request  agreed  to  draw 
the  sum  of  4521.  168.  Sd.  from  the  money 
deposited  in  our  joint  names  for  behoof  of 
C.  Wood  and  Major  Anstruther,  in  order 
to  satisfy  the  arrears  of  interest  and  pre- 
miums of  assurance,  and  also  for  payment 
to  me  of  200/.  on  account  of  advances  for 
and  business  charges  against  Major  An* 
stmther,  I  hereby  engage  to  indemnify 
you  against  all  responsibility  for  having 
consented  to  this  appropriation  of  the 
money,  and  if  necessary  for  that  purpose 
to  replace  the  same." 

This  sum  of  452/.  168,  Sd.  was  applied 
by  the  defendant  in  payment  to  the  plain- 
tiff of  130/.  17s.  5d.  which  had  been 
advanced  by  him  on^  the  Ist  of  August 
1835  to  C.  Wood  for  interest  on  the  loan; 
3/.  I2s.  Sd.  for  progpressive  interest  and 
expenses,  and  70/.  158.  advanced  by  the 
plaintiff  to  pay  premiums  upon  policies  of 
assurance  effected  for  securing  the  loan. 
47/.  128.  was  retained  by  R.  Roy  for 
advances  made  by  him  on  account  of  pre- 
miums of  assurance,  and  also  200/.  which 
he  claimed  for  advances  made  on  account 
of  Major  Anstruther. 

A  jointure  of  1,000/.  a-yearwas  secured 
to  Lady  Anstruther,  the  mother  of  Major 
Anstruther,  upon  the  estates  of  Caiplie  and 
Hiird  Part,  and  the  plaintiff,  as  her  agent, 
applied  to  R.  Roy,  the  factor  and  agent 
of  Major  Anstruther,  for  payment  of  the 
half  year's  jointure,  which  came  due  the 
3 Ist  of  July  1835,  but,  not  being  able  to 
discharge  Uie  demand,  the  plaintiff  at  his 
request  paid  the  500/.  upon  Mr.  Roy's  pro- 
mising to  repay  it  out  of  the  rents  of  the 
estate;  but  after  various  applications  for 
payment,  Messrs.  Paul  and  Roy  on  the 
12th  of  May  1836  drew  from  the  deposit 
account  the  sum  of  519/.  68.  Sd.,  being  the 
half  year's  jointure,  with  interest,  to  the 


12th  of  May  1836,  and  applied  it  in  pay- 
ing  the  advance  which  had  been  made,  and 
on  the  same  day  R.  Roy  gave  the  plain- 
tiff a  letter  as  follows :— "  You  have  just 
now  delivered  to  me  a  receipt  for  Lady 
Anstruther's  jointure  due  on  the  31st  of 
July  last,  viz.  500/.  with  19/.  68.  Sd.  of 
interest,  together  519/.  68.  Sd. ;  you 
having  at  my  request  advanced  that  money 
to  her  ladyship  soon  after  falling  due,  I 
beg  to  explain  that  the  repayment  has 
been  made  by  an  indorsation  to  the  above 
extent  in  your  favour  of  a  bank  deposit 
receipt  in  our  joint  names  of  part  of  the 
loan  from  Mr.  Wood  to  Major  Anstruther." 

On  the  same  day,  R.  Roy  wrote  an- 
other letter  as  follows :— "  In  respect 
there  is  now  due  to  you  the  half  year's 
jointure  due  to  Lady  Anstruther  at  the 
31st  of  July  last,  amounting  with  interest 
to  this  date  to  519/.  68.  Sd.,  I  have  for 
your  relief  countersigned  the  Bank  of 
Scotland  deposit  receipt  of  the  13th  of 
November  last  for  616/.  12«.  5d.  to  you 
and  myself,  being  a  part  of  the  loan  made 
by  C.  Wood  to  Major  Anstruther,  in  order 
that  if  you  find  it  necessary  you  may  draw 
the  same  to  the  extent  of  the  foresaid 
advance,  and  in  that  case  I  agree  and 
engage  to  apply  the  free  rents  and  produce 
of  the  estate  of  Third  Part,  after  satisfying 
all  public  burthens,  the  jointure  to  Lady 
Anstruther,  and  the  payments  to  Mr. 
Wood,  in  replacing  the  said  sum  in  the 
Bank  to  answer  its  original  purpose,  viz. 
of  securing  Mr.  Wood  against  the  inhibi- 
tion at  the  instance  of  the  late  Mr.  Thomp- 
son, when  such  inhibition  shall  be  made 
effectual  by  his  representatives,  in  so  far 
as  such  free  rents  and  produce  shall  come 
into  my  hands  or  the  hands  of  Major 
Anstruther's  trustee." 

The  interest  upon  the  616/.  128.  5d. 
from  the  13th  of  November  1835  to  the 
12th  of  May  1836  was  61.  3ff.,  and  after 
drawing  the  sum  of  519/.  68.  Sd.  from  the 
bank,  that  amount  of  interest  was  included 
in  the  balance  of  103/.  9«.  2d.  for  which  a 
new  deposit  receipt  was  given,  as  had 
always  been  done  before  when  the  account 
was  reduced. 

From  the  years  1835  to  1838,  Mr.  Roy 
received  the  rents  of  the  estates  of  Caiplie 
and  Third  Part,  amounting  tonearly  2,000/.» 
and  in  his  accounts  took   credit  for  the 
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payments  made  on  account  of  Major  An- 
struther  out  of  the  monies  drawn  from  the 
deposit  account,  except  those  retained  by 
himself,  and  except  the  three  sums  of  496l. 
16s.  l^d,,  55/.  2s.  Ud.  and  991.  Ss.  Hid. 
paid  to  Messrs.  Dickson  &  Stuart,  Dr. 
Briggs  and  Mr.  Brockell,  and  also  except 
the'  sum  of  209/.  13^.,  the  plaintiff's 
expenses  of  the  loan.  It  was  also  alleged 
that  R.  Roy,  as  agent  for  R.  Anstruther, 
took  credit  in  his  cash  accounts  for  the 
sum  of  209/.  135.  as  if  he  had  advanced 
the  same,  and  that  he  also  took  credit  for 
the  sum  of  money  paid  upon  the  deposit 
account. 

Messrs.  Dickson  &  Stuart  had  another 
claim  against  Major  Anstruther  of  433/. 
ISs.  5id.  after  deducting  8/.  I9s.  paid  on 
account.  They  brought  an  action  to 
recover  the  sum,  and  on  the  13th  of  June 
1835  they  obtained  arrestments,  and 
arrested  or  attached  the  funds  belonging 
to  Major  Anstruther  in  the  hands  of 
Messrs.  Paul  and  Roy  to  the  extent  of 
1,000/.  more  or  less,  and  having  obtained 
a  decree  in  the  action,  they,  on  the  26th 
of  January  1838,  commenced  an  action  of 
forthcoming  in  the  Court  of  Session  in 
Scotland  against  Messrs.  Paul  and  Roy  as 
arrestees,  and  Robert  Anstruther,  as  the 
common  debtor,  to  obtain  payment  out  of 
the  money  arrested  of  their  debt  with  12/. 
17s.  the  expenses  of  the  action,  and  1/.  3^. 
7^^.  the  dues  for  extracting  the  decree. 

After  various  proceedings,  the  action  of 
forthcoming  was  directed  to  stand  over, 
that  Messrs.  Roy  and  Paul  might,  in  an 
action  of  multiplepoinding,  bring  before 
the  Court  all  parties  interested  in  the 
money  deposited  in  the  Bank  of  Scotland. 

On  the  28th  of  December  1840,  R.  Roy 
commenced  an  action  of  multiplepoind- 
ing in  the  names  of  himself  and  plaintiff, 
concluding  the  balance  of  the  consigned 
money,  as  the  same  might  be  ascertained, 
might  be  paid  to  the  parties  having  the 
best  right,  and  calling  as  parties  defenders 
the  said  C.  Wood^  Messrs.  Dickson  8c 
Stuart,  Lucy  Thompson,  the  personal 
representative  of  James  Thompson,  W.  S, 
and  afterwards  the  wife  of  Robert  David- 
son, the  only  inhibiting  creditor  of  R. 
Anstruther,  whose  debt  bad  not  been  satis* 
tied. 

On  the  22nd  of  June  18-4  X^  after  various 


proceedings  were  taken  in  the  conjoined 
actions.  Lord  Murray,  Ordinary,  made  an 
order  upon  Mr.  Roy,  stating  that  he 
"  appoints  the  pursuer,  Mr.  Roy,  to  con- 
sign the  part  of  the  fund  in  medio  admitted 
to  be  in  his  hands,  and  that  in  the  Bank  of 
Scotland  upon  a  receipt  taken  payable  to 
such  person  or  persons  as  may  be  preferred 
thereto  by  the  Lord  Ordinary  or  the  Court 
in  the  course  of  the  process." 

On  the  30th  of  June  1841,  Mr.  Roy 
having  failed  to  comply  with  the  order 
**  the  Lord  Ordinary  of  new  appoints  the 
pursuer  Mr.  Roy  to  consign  the  part  of 
the  fund  in  medio  admitted  to  be  in  hia 
hands  in  the  terms  specified  in  the  former 
interlocutory,  and  decerns  against  him  to 
that  effect  accordingly,  and  if  the  said 
consignation  is  not  made  within  fourteen 
days  from  the  date,  allows  an  interim 
decree  to  the  above  effect  to  go  out,  and 
be  extracted  at  the  lapse  of  that  period  at 
the  expense  of  the  pursuer." 

On  the  2nd  of  July  1841,  R.  Roy 
deposited  in  the  Bank  of  Scotland  5691. 
as  being  the  whole  amount  of  the  monies 
not  applied  in  pursuance  of  the  agreement. 

On  the  15th  of  June  1843,  after  further 
proceedings  in  the  conjoined  actions,  Lord 
Murray  pronounced  an  interlocutor,  viz., 
*•  The  Lord  Ordinary  having  heard  counsel 
for  the  parties,  and  thereafter  made  avisan* 
dum  to  himself  with  the  whole  cause,  and 
considered  the  same  before  answer,  remits 
to  Mr.  Donald  Lindsay,  accountant,  to 
report  as  to  the  amount  of  the  fund  in 
medio,  being  the  residue  of  the  sum  of 
2,100/.  deposited  in  the  name  of  Messrs. 
Paul  and  Roy,  so  far  as  the  same  was  not 
paid  in  terms  of  the  memorandum  referred 
to  in  the  letter  by  Mr.  Roy  of  the  26th  of 
February  1835,  for  the  better  security  of 
the  loan  of  10,000/.  from  Mr.  Wood  to 
Major  Anstruther,  and  whether  the  same 
is  more  or  less  than  the  sum  consigned  by 
Mr.  Roy." 

The  accountant  by  his  report  stated  his 
opinion  that  Messrs.  Roy  and  Paul  should 
be  ordered  to  replace  all  the  sums  drawn 
out,  except  so  much  as  had  been  applied 
in  paying  the  debts  of  creditors  who  had 
used  inldbition,  namely,  the  three  debts 
pi  496/.  16s.  lid.,  55/.  2s.  Ud.  and 
^9l.  8«.  ll^c/. ;  and  also  excepting  the 
^^ras  of  209/.  135.  and  70/.  6s.  4|<l.,  the 
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expenses  incurred  by  the  plaintiff  and  R. 
Roy,  connected  with  the  loan,  on  which 
sum,  the  amount  of  the  fund  in  medio  with 
Bank  interest  would  be  l,445i.  7<*  11  <2., 
or  if  the  Court  should  be  of  opinion  that 
the  expenses  of  the  loan  ought  not  to  have 
been  paid,  that  the  fund  in  medio  would 
amount  to  1,7701.  \2a,  8(^.,  or  if  interest 
of  the  legal  rate  of  5^.  per  cent,  were 
chargeable,  the  amount  of  the  fund  in  medio 
would  be  1,981/.  1 5s.  2d. 

On  the    15th  of  February  1845,   the 
Lord  Ordinary,  by  his  decree,  approved  of 
the  accountant's  report  according  to  the 
second  view,  "  and  in  the  terms  thereof 
finds  that  the  fund  in  medio^  in  the  hands 
of  Messrs.  Paul  and  Roy  as  at  the  12th  of 
My  1843,  amounted  to  1,981/.  15«.  2(/., 
stating  and    appointing  them  conjointly 
and  severally  to  consign  that  sum  under 
deduction  of  726/.  ISs,  10^.,  being  the 
sum  reported  on  as  deposited  in  bank  at 
that  date,  together  with  the  legal  interest 
of  the  sum  of  795/.  7«.  5e/.  thereof,  being 
principal  from  the  said  12th  of  July  1843 
tOl  the  date  of  consignation  in  the  Bank 
of  Scotland,  upon  a  receipt  taken,  payable 
to  such  person  or  persons  as  shall  be  found 
entitled  thereto  by  the  Lord  Ordinary,  or 
the  Court,  and  decerns ;  and  if  the  said  con- 
signation is  not  made  within  three  weeks 
from  this  date,  allows  an  interim  decree 
therefore  at  the  instance  of  the  claimants 
and  at  the  expense  of  Messrs.  Paul  and 
Roy  to  go  out  and  be  extracted  accord- 
ingly, and  further  finds  Messrs.  Paul  and 
Roy  liable   to  the  expenses  of  the  dis- 
cussion relative  to  the  amount  of  the  fund 
in  medio,  and  the  consignation  thereof, 
subject  to  modification,  and  allows  account 
thereof  to  be  g^ven  in,  and  when  lodged 
remits  to  the  auditor  to  tax  the  same  and 
to  report." 

Messrs.  Roy  and  Paul  severally  presented 
reclaiming  notes,  which  are  petitions  of 
appeal,  against  this  order;  but  on  the 
23rd  of  May  1845,  the  inner  house  affirmed 
the  interlocutor  of  the  Lord  Ordinary,  and 
remitted  the  cause  back. 

On  the  9th  of  July  1845,   the   Lord 

Ordinary  found  the  amount  of  the  costs 

incurred  in  the  inner  house  and  the  outer 

bouse,   for    which    he    decerned   against 

Messars.  Roy  and  Paul  conjunctly. 


Messrs.  Dickson  &  Stuart  having  ob- 
tained a  warrant  on  the  18th  of  July  1845, 
caused  a  messenger-at-arms  to  execute  a 
charge  of  consignation  and  payment  on 
Messrs.  Roy  and  Paul  respectively,  in  pur- 
suance of  the  foregoing  orders. 

On  the  21st  of  July  1845,  the  plaintiff 
presented  a  petition  of  appeal  to  the  House 
of  Lords,  which  had  the  effect  of  staying 
execution  until  leave  to  proceed  should  be 
obtained  from  the  Court  (48  Geo.  3.  c.  15 1 . 
8.  17),  and  in  consequence  of  this  Messrs. 
Dickson  &  Stuart,  Mrs.  Thompson,  the 
wife  of  R.  Davidson  and  her  husband, 
C.  Wood,  together  with  J.  W.  Arnold,  and 
J.  T.  Murray,  writer  to  the  Signet,  and 
the  agents  of  Mrs.  Thompson  and  Mr. 
Wood,  to  whom  the  payment  of  costs  had 
been  directed,  presented  a  petition  in  the 
conjoined  actions,  and  on  the  6th  of  De- 
cember 1845,  obtained  an  interlocutor 
firom  the  first  division  of  the  Court  of 
Session,  allowing  execution  to  proceed, 
notwithstanding  the  appeal  on  the  inter- 
locutors of  the  15th  of  February,  23rd  of 
May,  28th  of  June,  and  9th  of  July,  1845, 
caution  being  first  found  to  pay  back  the 
sums  of  expenses  decerned  for  with  in- 
terest, and  also  the  difference  between 
bank  and  legal  interest,  if  it  should  ulti- 
mately be  found  that  the  arrestment  must 
be  removed  unico  contextu  with  the  consig- 
nation. 

On  the  nth  of  March  1846,  Mr.  Paul 
alone  deposited  the  sum  of  1,9812.  15s.  2d. 
under  deduction  of  726/.  \Ss.  lOd.,  with 
legal  interest  of  the  7951.  7s.  5d.,  being 
principal  from  the  12th  of  July  1843  to 
the  date  of  consignation,  amounting,  after 
deducting  income-tax,  to  1,357^.  12«.  9^., 
and  he  fdso  paid  the  costs,  amounting  to 
27  U.  Ss.  Sd. 

By  a  deed  of  assignation  in  Uie  Scotch 
form,  dated  the  10th,  16th,  and  1 8th  of  Feb- 
ruary 1846,  Messrs.  Dickson  &  Stuart,  C. 
Wood,  Mrs.  Thompson  and  her  husband, 
R.  Davidson,  Walter  Malcolm  as  assignee 
of  Mr.  Davidson,  and  J,  W.  Arnold,  and  J. 
T.  Murray,  after  reciting  the  decrees  and 
orders,  and  the  consignation  and  pay- 
ment by  the  plaintiff,  assigned,  transferred 
and  made  over  from  them  and  their  re- 
spective heirs  and  successors,  to  and  in 
favour  of  T.  Paul,  his  heirs  and  donators. 
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the  aforesaid  decree  for  consignation  and 
payment  and  warrant,  at  their  instance 
pronounced  in  the  conjoint  actions ;  and 
they  surrogated  and  substituted  T.  Paul, 
his  heirs  and  donators,  in  their  full  right 
and  place  of  the  premises  to  enable  him  to 
follow  out  and  enforce  the  decrees  and 
warrants  against  R.  Roy  as  joint  debtor 
along  with  him. 

By  virtue  of  this  the  plaintiff,  according 
to  the  law  and  practice  of  Scotland,  claimed 
to  be  entitled  to  proceed  against  R.  Roy  in 
a  summary  manner,  to  enforce  the  relief 
in  respect  of  the  deposit  or  consignation, 
and  the  payments  made,  and  stated  that 
if  the  defendant  had  any  grounds  for  ob- 
jecting to  such  proceedings,  he  could  do  so 
by  suspension  and  interdict  in  the  Courts  of 
Scotland. 

On  the  12th  of  March  1846  the  plaintiff 
sued  out  letters  of  homing  on  the  decree 
and  assignment  against  the  defendant,  di- 
rected to  the  messenger-at-arms,  who,  on 
the  14th  of  March  1846,  charged  the  defen- 
dant as  follows :  "  Our  will  is,  therefore, 
and  we  charge  you  that  on  sight  hereof  ye 
pass,  and  in  our  name  and  authority  com- 
mand and  charge  the  said  R.  Roy  perso- 
nally, or  at  his  dwelling-place,  if  within 
Scotland,  and  forth  thereof  by  delivering  a 
copy  of  charge  at  the  office  of  Keeper  of  the 
Record  of  Edictal  Citations  at  Edinburgh, 
to  make  payment  to  the  complainees 
of  the  several  sum  and  sums  of  money 
above  specified,  all  in  terms  and  to  the 
effect  contained  in  the  decree  and  extract 
and  assignation  above  written  within,  and 
have  referred  to  as  repeated  brevitatis  eausd 
within  fifteen  days,  if  within  Scotland, 
and  if  forth  thereof  within  sixty-one  days 
next  after  he  is  charged  by  you  to  that 
effect,  under  the  pain  of  rebellion."  The 
letters  also  contained  a  warrant  to  arrest 
and  distrain  the  goods,  money,  and  effects 
of  R.  Roy. 

Subsequently  letters  of  caption  were  sued 
out  to  seize  and  incarcerate  the  defendant, 
but  it  was  found  impossible  to  execute  them 
as  the  defendant  was  in  England  out  of  the 
jurisdiction  of  the  Scotch  Courts.  The 
plaintiff  also  had  been  unable  to  discover 
any  property  in  Scotland  belonging  to  the 
defendant. 

The  bill  then  charged  that  R.  Roy  \y|^ 


bound  to  re-deposit  the  money,  and  to  re- 
lieve the  plaintiff  from  the  payment  made, 
and  that  the  defendant  in  account  of  the 
rents  of  the  estate  had  taken  credit  for  the 
several  sums  drawn  out  of  the  deposit 
accounts,  and  had  the  defendant  continued 
in  the  jurisdiction  of  the  Scotch  Courts, 
that  the  plaintiff  would  have  obtained  it  in 
Scotland  without  making  the  other  parties 
to  the  actions  of  forthcoming  and  multiple- 
poinding  parties  to  any  action  or  suit. 

That  warrants  of  execution  had  been 
issued  in  Scotland  against  the  defendant, 
who  had  no  heritable  or  movable  estate  in 
Scotland  available  to  satisfy  the  claim. 

The  defendant,  by  his  answer,  admitted 
generally  the  facts  stated  in  the  bill,  but 
denied  the  jurisdiction  of  the  Court,  and 
said  that  he  had  re-deposited  569/.  in  the 
Bank  of  Scotland,  which  was  a  lai^er 
sum  than  he  had  guaranteed,  and  was  more 
than  the  money  misapplied,  and  that  he 
was  not  further  responsible  as  no  surplus 
rents  had  come  to  his  hands,  and  because 
the  inhibition  of  the  representatives  of 
James  Thompson,  deceased,  had  never  been 
effectual,  and  that  as  factor  he  had  received 
rents  amounting  to  about  1,800/.  a-year 
for  the  years  1835,  1836, 1837,  and  1838, 
but  that  there  was  a  balance  of  192/.  I9s. 
ll^d.  due  to  him,  besides  the  569/.  re- 
deposited  ;  that  his  residing  temporarily  at 
Chester  was  by  the  law  of  ScoUand  not  a 
withdrawal  from  the  jurisdiction  of  the 
Scotch  Courts,  and  that  if  the  plaintiff  was 
entitled  to  any  relief  he  could  obtain  it 
through  process  issued  from  the  Scotch 
Courts ;  that  the  plaintiff  could  sue  him  in 
Scotland,  and  he  could  appear  there  and 
plead,  but  that  from  the  plaintiff  residing  in 
Scotland  he  was  prevented  from  obtaining 
any  relief  under  this  bill,  or  in  any  other 
proceedings  in  this  court,  and  that  he  knew 
nothing  of  the  deed  of  assignation. 

Mr,  Anderson  and  Mr.  ToUer,  for  the 
plaintiff. — ^By  the  law  of  Scotland  the 
plaintiff  is  justified  in  applying  to  this 
Court  to  enforce  a  claim  legally  available 
there,  but  which  the  defendant  has  ren- 
dered it  impossible  to  enforce  tliere  by 
removing  to  another  jurisdiction.  But 
the  Courts  of  England  are  ever  anxious 
^o  do  justice,  and  they  avail  themselves 
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of  all  means  to  eifect  it,  and  for  that 
reason  tbey  operate  in  personam  —  Penn 
Y.  Lord  BaUimore  (1).  If  therefore  two 
Scotchmen  or  other  foreigners  have  cause 
of  suit  there  inter  se,  and  one  comes 
and  resides  in  this  country,  that  gives 
the  one  remaining  in  Scotland  a  direct 
right  in  these  courts,  and  authority 
to  sue,  and  entitles  him  to  relief  in  this 
country,  the  same  as  if  they  were  both  in 
Scotland.  In  this  case,  Mr.  Roy,  jointly 
with  Mr.  Paul,  was  ordered  by  a  Court  of 
competent  jurisdiction  to  make  a  payment 
of  an  ascertained  sum ;  and  by  the  law  of 
Scotland  if  one  executor  paid  a  sum  of 
money  which  the  Court  of  Session  had 
directed  two  to  pay,  the  one  paying  would 
have  his  remedy  against  the  other.  The  sum 
having  been  ascertained,  it  is  also  imma« 
terial  that  other  persons  have  been  parties 
to  the  proceedings  in  the  Scotch  Courts 
during  the  progress  of  those  suits,  as  these 
proceedings  have  been  determined  and  con- 
cluded by  the  decree  of  the  15th  of  Feb- 
ruary 1845:  and  the  deed  of  assignation, 
by  die  law  and  practice  of  the  Courts  of 
Scotland,  has  vested  all  the  right  to  the 
money  in  Mr.  Paul,  and  gave  him  a  right 
to  summary  relief  against  Mr.  Roy  for  the 
money  deposited,  as  well  as  the  payments 
under  the  decree.  It,  in  fact,  in  England, 
amoimts  to  an  original  claim  by  Mr. 
Paul  against  Mr.  Roy  for  the  non-per- 
formance of  his  liability— -Fottn^  v.  Wildey 
(2).  It  is,  in  fact,  a  liability  in  Mr.  Roy 
to  make  good  money  paid  by  Mr.  Paul  for 
what  they  as  co-trustees  have  been  made 
responsible. 

Raw9on  v.  Samuel,  Cr.  &  Phil.  161  ; 
8.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 
214. 

Marquis  of  Breadalbane  v.  Lord  Chan" 
dosy  4  CI.  &  F.  43 ;  s.  c.  2  Myl.  &  Cr. 
727;  7  Law  J.  Rep.  (n.s.)  Chanc.  28. 

BenUneh  v.  Willinh,  2  Hare,  1. 

Lingard  v.  Bromley ,  1  Ves.  &  B.  114. 

Dering  v.  the  Earl  of  Winchelsea,  1 
Cox,  318. 

Lefroys,  Gore,  1  J.  &  L.  571. 

WiUon  V.  Goodman,  4  Hare,  54. 

1  Story's  Eq.  Jwr.  551,  4th  ed. 

GrasU  V.  Pedie,  1  Wils.  &  Shaw,  716. 

(I)    1  Ves.  sen.  454. 

(2>  4  Law  J.  IUp.(N.8.)C.P.  253. 


Douglas  v.  Forrest,  4  Bing.  686 ;  s.  c. 

1  Mo.  &  P.  663 ;    6  Law  J.  Rep. 

C.P.  157. 
Mostyn  v.  Fahrigas,  1  Smith's  Leading 

Cases,  340,  368,  n.  3Td  edit. 
Don  V.  Lippman,  5  CI.  &  F.  1. 
Angus    v.    Angus,      1    West,    temp. 

Hardw.  23. 
2  Madd,  Chanc,  Pract,  by  Spence,  12. 
Bayley  v.  Edwards,  3  Swans.  703. 
King  of  Spain  Y,  Machado,  4  Russ.  225, 

560;  s.  c.  6  Law  J.  Rep.  Chanc.  61. 
Alivon  V.  Fumival,   1   Cr.  M.  &  R. 

277;  B.C.  4Tyr.  751;    3  Law  J. 

Rep.  (n.s.)  Exch.  241. 
Amott  V.  Redfem,  3  Bing.  353 ;  s.  c. 

4  Law  J.  Rep.  C.P.  89. 
Houlditeh  v.   Lord  Donegal,  8  Bligh, 

N.S.  301,  337 ;  s.  c.  2  CI.  &  F.  470 ; 

LI.  &  G.  temp.  Sug.  83. 
Price  V.  Dewhurst,  8  Sim.  279 ;  s.  c. 

4  Myl.  &  Cr.  76 ;   8  Law  J.  Rep. 

(n.s.) Chanc.  57. 
Bent  V.    Young,    9  Sim.  180;  s.  c.   7 
Law  J.  Rep.  (n.s.)  Chanc.  151. 

Mr,  R.  Palmer,  Mr,  Goodeve  and  Mr, 
Forbes,  for  the  defendant. — It  is  impossible 
to  consider  this  suit  apart  from  the  proceed- 
ings in  the  Courts  of  Scotland.  Without 
them  there  is  no  evidence  of  the  transaction 
or  of  the  contract.  The  suit  here  was 
founded  entirely  upon  them  ;  an  order  has 
been  made  by  the  Scotch  Courts  to  bring  the 
fund  in  medio,  in  other  words  to  bring  it  into 
court.  Mr.  Roy  has  complied  with  the  order 
to  the  extent  of  569/.,  the  sum  he  had  re- 
ceived, which  exhausted  his  liability.  The 
rest  had  been  received  by  Mr.  Paul,  who 
was  the  party  to  bring  it  back.  The  fund, 
however,  was  ample  to  satisfy  the  claims 
of  the  creditors  upon  the  estate,  as  Mr. 
Thompson's  representatives  have  been  held 
to  have  no  claim  for  their  debt  in  conse- 
quence of  its  not  being  duly  registered 
— Malcolm  v.  Mansfield  (3).  This,  there- 
fore, is  not  a  case  in  which  this  Court 
will  entertain  a  suit  to  carry  out  by 
its  forms,  elaborated  from  its  dealings 
with  trusts,  the  claim  made  by  the 
plaintiff.  Neither  can  the  Court  deal 
with  the  forms  of  proceedings  in  the  Scotch 
Courts,  or  get  rid  of  them.  An  assignment 

(3)  6  Bell's  Ap.  Cases,  859. 
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has  been  made  behind  the  back  of  Mr. 
Roy,  but  no  final  decree  has  been  made. 
How  can  this  Court,  therefore,  inform  it- 
self of  the  foreign  law?  No  action  at  law 
can  be  brought  upon  an  assigned  decree. 
The  plaintiff  either  can  or  cannot  get  final 
judgment :  if  he  gets  it,  he  can  then  pro- 
ceed  at  law ;  but  if  he  cannot,  why  is  he  to 
call  upon  a  court  of  equity  to  support  his 
claim  ?  The  Courts  of  Scotland,  Uierefore, 
are  competent  to  enforce  their  own  de- 
crees, and  no  original  jurisdiction  has 
arisen  in  this  country.  The  deed  of  assign- 
ment of  the  order  to  deposit  gave  rise  to 
processes  peculiar  to  the  laws  there.  The 
defendant  also  is  not  personally  liable. 
He  was  only  the  agent  of  Major  Anstruther. 
The  plaintiff  also  was  merely  the  agent  of 
C.  Wood,  whose  consent  was  necessary  to 
the  institution  of  this  suit,  to  which  Major 
Anstruther  was  a  necessary  party.  The 
bill,  therefore,  must  be  dismissed. 

Houlditch  V.  Lord  Donegal^    8  Bligh, 

N.S.  301,  337;  s.c.  2  CI.  &  F.  470. 
Price  V.  Dewhurst^  8  Sim.  279;  s.c. 

4  Myl.  &  Cr.  76 ;  8  Law  J.  Rep. 

(n.s.)  Chanc.  57. 
Bent  v.   Young,    9  Sim.  180;    s.  c.  7 

Law  J.  Rep.  (n.s.)  Chanc.  151. 
Earl  Nelson  v.  Lord  Bridport,  8  Beav. 

527. 
Yates  V.  Thomson,  3  CI.  &  F.  544. 

Mr.  Anderson,'  in  reply. 

The  Master  op  the  Rolls. — ^After  con- 
sidering this  case,  my  opinion  is,  that  the 
plaintiff  is  not  entitled  to  the  relief  he  asks, 
and  I  do  not  think  that  the  case  made 
would  sanction  my  making  a  decree.  The 
&cts,  so  far  as  it  is  necessary  for  me  toi 
state  them,  are  that  Major  Anstruther  in 
the  year  1 835  being  entitled  to  an  estate, 
or  the  life  interest  in  an  estate  in  Scotland 
called  Caiplie,  which  was  heavily  encum- 
bered, borrowed  the  sum  of  10,000/.  from 
C.  Wood,  which,  by  a  memorandum  of 
agreement,  was  to  be  applied  in  the  dis- 
charge of  several  incumbrances  or  charges 
affecting  the  estate.  The  estate  itself  was 
to  be  conveyed  to  Mr.  Renton,  in  trust 
that  the  rents  arising  therefrom  might  be 
applied  for  the  purposes  there  specified. 
7,9002.  was  accordingly  applied,  and  the 
remaining  sum  of  2,1002.  was  deposited  i|« 


the  Bank  of  Scotland  in  the  names  of  the 
plaintiff,  who  was  the  agent  of  C.  Wood, 
and  the  defendant,  who  was  the  agent  of 
Major  Anstruther  in  this  transaction,  fot 
the  purpose  of  carrying  out  the  stipula- 
tions expressed  in  the  memorandum. 

In  the  years  1835  and  1836,  payments 
were  made  by  Messrs.  Paul  and  Roy  out  of 
this  fund ;  and  Major  Anstruther  being  still 
indebted,  certain  of  his  creditors  by  inhi- 
bition commenced  proceedings  by  arrest- 
ment, which  is  analogous  to  the  proceed- 
ings in  this  country  by  attachment,  and  a 
suit  of  forthcoming  having  been  instituted 
to  compel  Messrs.  Paul  and  Roy  to  re-deposit 
the  funds,  that  they  might  be  made  avail- 
able for  the  purposes  of  the  creditors,  the 
Court  of  Session  determined  that  many  of 
these  payments  had  been  improperly  made ; 
and  the  rights  and  claims  of  all  the  parties 
interested  in  the  funds  having  been  as- 
certained in  this  suit,  the  Court  directed 
Messrs.  Paul  and  Roy  to  bring  back  and 
re-deposit  certain  sums  specifically  enume- 
rated. Under  an  order  made  in  July  1841, 
Mr.  Roy  re-deposited  a  sum  of  5692.,  as- 
serting at  the  same  time  that  it  was  the 
utmost  amount  that  had  not  been  properly 
applied ;  but  subsequently,  in  the  year 
1845,  the  Lord  Ordinary  directed  the 
sum  of  7952.  79*  5d,  then  in  the  Bank  to 
be  made  up  to  1,9812.  15s.  2d.,  and  this 
order  was  made  jointly  upon  both  par- 
ties. After  this  order,  Mr.  Roy  came  to 
England  and  Mr.  Paul  paid  in  the  whole 
amount,  and  obtained  an  assignment  of 
the  decree  from  the  creditors  in  the  suit 
in  the  Court  of  Session ;  and  this  enables 
him  in  the  terms  of  the  decree  to  call 
upon  Mr.  Roy  to  repay  not  merely  one- 
half,  but  the  whole  amount  which  he  had 
paid  into  court  according  to  the  order. 
Mr.  Paul  upon  this  took  out  letters  of 
homing,  but  not  having  obtained  any 
satisfaction  from  the  goods  or  movable 
estate  of  Mr.  Roy,  he  obtained  letters  of 
caption,  which  entitled  him  to  take  the 
defendant  himself,  and  imprison  him  until 
the  whole  amount  claimed  was  satisfied; 
but  as  Mr.  Roy  had  come  to  England,  Mr. 
Paul  was  unable  to  execute  the  letters  of 
caption ;  he,  therefore,  instituted  this  suit. 
I  was  early  embarrassed  in  the  case 
when  considering  in  what  way  the  Court 
had  jurisdiction,  if  it  had  any.     Whether 
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it  was  upon  the  groiind  of  its  being  a  foreign 
judgment,  or  tliat  it  was  a  contract  which 
I  was  called  upon  to  enforce,   between 
strangers,  the  subjects  of  a  foreign  country, 
one  or  both  of  whom  had  come  afterwards 
into  this  country.     This  Court  has  juris- 
diction to  enforce  a  foreign  judgment,  and 
in  the  great  majority  of  cases  to  enforce 
the  debts  and  rights  which  may  arise  on 
a  contract  made  between  two  persons  of 
another  country   when  they   come  after- 
wards into  this  country  and  reside  here.   I 
first  thought  whether  it  was  a  foreign  judg- 
ment   which    must    be  considered  final, 
as  it  would  be  new  to  find  that  this  Court 
would  enforce  a  foreign  judgment  unless 
it  were   final.      I  have  not  found,   nor 
have   I   been  referred    to,    any   case    in 
which  this  or  any  Court  in  similar  cases 
would     enforce    a    merely    interlocutory 
judgment,    and  give   relief   which  must 
be  enforced  by  final  judgment  in  another 
country.     By  so  doing  the  Court  might' 
do  great  injustice.  If  there  is  a  final  judg- 
ment  to  pay  a  certain   sum  of  money, 
the  Courts  of  this  country  can  compel  the 
debtor,  if  residing  here,  to  pay  the  foreign 
judgment  creditor.     But,  considering  thii 
case  either  as  a  final  judgment  or  not,  in 
no  way  can  this  be  considered  as  a  suit 
for  enforcing  a  foreign  judgment.      The 
decree,  in  the  first  place,  directs  the  plain- 
tiff and  the  defendant  jointly  and  severally 
to  pay  the  money  into  the  Bank  of  Scot- 
land, that  is,  as  between  the  creditors  and 
the   plaintiff  and   defendant   themselves. 
They  were  jointly  liable  to  pay  the  whole 
amount ;  but  then,  upon  one  paying  in  the 
whole   amount   and  obtaining  an  assign- 
ment  of  the  decree  this   singular  result 
takes  place,  that  if  by  order  of  the  Court 
of  Session,  the  plaintiff  obtains  such  an 
assignment  of  the  decree,  it  enables  him 
and  gives  him  a  right  to  obtain  repayment 
from  the  other,  not  of  the  proportion  of 
the  amoant  ordered  to  be  paid  jointly, 
but  of  the  whole  amount  he  has  paid  into 
the  bank.     In  such  a  case  the  Court,  no 
doubt,  would  inquire  into  the  propriety  of 
the  foreign  judgment.     Even  if  this  were 
the  case  of  a  final  judgment  in  a  foreign 
court,  the  case  of  Houlditeh  v.  Lord  Done^ 
^l  shews  that  it  is  to  be  treated  as  primd 
facie  evidence  of  the  right  in  the  party  who 
had  obtained  the  judgment,  and  that  its 
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propriety  maybe  inquired  into;  and  there- 
fore that  the  Court  has  jurisdiction.  If 
so,  then  the  only  case  to  be  considered  is, 
that  of  contribution ;  and  the  ground 
brought  forward  is,  that  the  Court  having 
ordered  two  persons  jointly  and  severally 
to  pay  a  sum  of  money  into  court,  it  is 
inequitable  that  one  of  them,  the  plaintiff, 
should  pay  in  the  whole  amount ;  but  so, 
on  the  other  hand,  it  must  be  considered 
equally  inequitable  that  the  other,  the  de- 
fendant, should  be  called  upon  to  repay 
the  whole  amount  to  him.  Yet  the  effect 
of  it  would  be,  if  I  were  to  make  a  decree 
in  favour  of  the  plaintiff,  to  make  the  defen- 
dant pay  the  whole  amount  of  the  money 
into  court.  That  is  a  result  so  monstrous 
that  the  Court  has  not  been  asked  to  give 
such  relief  or  effect  to  the  judgment  pro- 
nounced in  Scotland ;  and  I  consider,  if  I 
were  to  act  upon  it,  it  would  be  treating  it 
as  the  final  judgment  of  a  foreign  Court 
and  not  an  interlocutory  order  of  the  Court 
of  Session.  In  that  court  relief  and  justice 
might  be  administered  between  the  parties, 
notwithstanding  such  a  decree ;  and  there- 
fore I  am  not  able  to  consider  this  as  a 
case  of  enforcing  a  foreign  judgment. 
It  would  be  unjust  to  do  so,  and  the  bill, 
although  it  states  the  proceedings  in  the 
court  of  Scotland,  and  asks  that  effect  may 
be  given  to  the  whole  of  the  judgment  of 
the  Court  of  Session,  only  asks  this  Court 
to  give  effect  to  a  portion  of  it. 

Independently  of  the  question  of  not 
enforcing  a  foreign  judgment,  I  have  then 
to  consider  whether  anything  has  arisen 
upon  ihe  proceedings  in  Scotland  which 
enables  the  plaintiff  in  this  court  to  re- 
quire the  defendant  to  pay,  either,  as  the 
prayer  of  the  bill  puts  it,  the  sums  of 
money  which  have  been  improperly  paid 
out  of  the  2,100/.,  or  to  pay  half  of  the 
sum  of  money  which  has  been  paid  into 
the  Bank  of  Scotland.  In  the  first  place, 
as  to  the  money  which  has  been  paid  out 
of  the  2,100/.  for  the  purposes  mentioned 
in  the  memorandum.  From  the  evidence 
that  has  been  given,  there  was  paid  out 
with  propriety  a  sum  of  5511.  19«.  for  inhi- 
bition debts :  upon  that  no  question  is  raised 
on  either  side  or  with  respect  to  the  neces- 
sary sums  which  were  paid  out,  but  there 
are  various  sums  amounting  altogether  to 
1,019/.,  which,  according  to  the  statements 
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in  the  bill  and  the  whole  of  the  evidenee, 
seem  to  have  been  paid  to  the  plaintiff 
himself.  One  sum  was  for  costs,  another 
sum  was  to  replace  premiums  on  policies 
which  the  plaintiff  had  paid,  and  which 
fact  he  not  merely  mentions,  but  also  states 
that  the  money  paid  to  him  included  the 
interest  from  the  time  when  he  advanced 
the  money;  and  the  aggregate  sum  paid 
out  of  the  money  in  the  bank  consists  of 
the  capital  amount  of  the  premiums  and 
the  interest  due  to  the  plaintiff.  The  ob- 
servation is  material  as  shewing  that  the 
money  was  not  paid  out  merely  to  be 
applied  in  payment ;  but  that  the  premiums 
on  the  poUcies  had  been  actually  paid  by 
the  plaintiff  at  that  time,  and  that  he  then 
came  to  make  the  trust  fund  available  to 
repay  him,  with  interest  upon  the  amount 
80  paid,  without  considering  the  sums  re- 
ceived or  paid  by  Mr.  Roy.  There  could 
be  no  question  the  Court  of  Session  having 
determined  that  these  sums  of  money 
were  improperly  paid,  that  the  person  who 
received  them  ought  to  replace  them ;  in 
that  manner  this  Court,  and  I  have  no 
doubt  the  Court  of  Session,  will  ultimately 
work  out  the  rights  of  the  parties  and 
the  equity  of  the  case.  There  were  some 
sums  of  money  advanced  by  the  plain- 
tiff out  of  his  own  pocket,  which,  he  says, 
were  properly  payable  out  of  Uie  rents ; 
and  he  makes  this  sum  of  2,100/.  avail- 
able to  repay  himself.  The  Court  of 
Session  having  decreed  that  sum  to  be 
replaced,  both  the  plaintiff  and  the  defen- 
dant must,  as  against  the  creditors,  make 
it  good.  But,  suppose  this  solely  a  trust 
fiind,  and  that  the  money  had  not  been 
applied  for  any  other  purpose,  it  would  rest 
simply  between  the  plaintiff  and  the  defen- 
dant, and  each  would  have  to  pay  the  sums 
he  had  received.  These  sums  were  paid 
out  to  repay  debts,  in  respect  of  which  the 
plaintiff  was  a  creditor ;  but  an  elaborate 
account  has  been  gone  through  on  both 
sides,  and  the  plaintiff  says,  l^bat,  in  fact, 
although  the  plaintiff  paid  this  annuity  to 
Lady  Anstruthejr,  the  rents  of  the  estate 
were  applicable  to  this  purpose ;  and  that 
the  defendant  Roy  has  had  creidit  in  his 
account  for  that  express  application  of  the 
rents.  I  assume  Uiat  to  be  so  ;  observ- 
ing that  Mr.  Roy  was  in  possession  of 
the  estate,  as  factor  to  the  trustee;    ^^ 


according  to  the  law  of  England  the 
factor  could  only  be  answerable  to  his 
trustee,  and  not  to  the  cestuis  que  trusty 
for  any  of  those  rents  :-^the  factor,  being 
nothing  more  than  what  we  in  England 
call  a  steward,  a  person  who,  by  authority, 
receives  the  rents,  having  misapplied  those 
rents.  The  trustee  as  between  himself  and 
the  factor  would  equally  remain  answerable 
and  liable  for  the  due  application  of  the 
rents  received  by  hims^,  his  &ctor 
or  agent.  In  fact,  were  the  case  different, 
it  would  be  totally  impossible  for  me  to 
take  an  account  of  the  rents  to  see  whether 
they  had  been  properly  applied.  It  coidd 
not  be  done,  because  it  is  obvious  that  Mn 
Renton  would  be  and  is  a  necessary  party 
to  a  suit  for  that  purpose,  and  also  that 
Major  Anstruther  should  be  a  party,  or 
else  the  Court  would  be  taking  accounts 
which  would  not  bind  absent  parties,  and 
it  would  have  to  take  them  over  and  over 
'again  for  every  one  of  those  parties  as  they 
instituted  proceedings  in  this  court. 

It  is  impossible,  therefore,  that  I  can, 
in  a  suit  constituted  as  this  is,  regard 
any  question  arising  upon  the  rents  of  the 
estate  for  the  purpose  of  considering  whether 
it  is  true  or  not  that  the  defendant  Mr.  Roy 
has,  in  the  account  of  those  rents  had 
allowance  for  those  very  sums  advanced  by 
Mr.  Paul,  which  were  repaid  to  him  out  of 
the  2,100/.  improperly,  and  which  the  Court 
of  Session  has  ordered  to  be  replaced.  In 
this  view  of  the  case  therefore  I  consider 
that  this  suit  is  not  constituted  in  a  form 
which  would  enable  me  to  look  at  anything 
except  the  2,100/. 

The  other  alternative  of  the  prayeor  is, 
that  the  plaintiff  may  have  eontributaon, 
that  is  to  say,  that  the  defendant  may  be 
compelled  to  pay  into  the  Bank  of  Scotland 
or  into  the  Court  of  Session  one-half  of 
the  sum  which  Messrs.  Paul  and  Roy  were 
ordered  jointly  to  repay.  Upon  what  ground 
can  I  do  that?  Not  upon  the  ground 
that  it  is  a  foreign  judgment,  because  it  is 
not  a  final  judgment :  not  on  the  ground 
that  it  is  shewn  to  be  the  proper  amount 
between  the  parties,  because  it  is  not  pos- 
sible for  me  to  ascertain  that  it  ia  the 
proper  amount ;  but  it  is  only  upon  the 
ground  that  a  foreign  Court  has  directed 
two  persons  to  pay  a  sum  of  money  into 
court,  jointly  and  severally,  and  has  thought 
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]»oper  to  make  a  decree,  under  which  this 
Court  ia  asked  to  say  they  ought  to  pay  it 
into  the  Bank  of  Scotland  separately,  while 
the  Cooxt  of  Session  has  jurisdiction,  and 
while  proceedings  are  going  on  in  that  court 
to  work  out  full  and  complete  justice.     If 
I  were  to  deal  with  the  case  in  its  present 
state  I  should  he  carrying  on  the  suit  con- 
currently with  the  Court  of  Session ;  not 
having  before  me  the  whole  of  the  parties 
who  are  before  the  Court  of  Session  or 
the  evidence  which  is  before  the  Court  of 
Session,  or  the  means  of  obtaining  that 
evidence,  or  the  means  of  doing  justice 
between  the  parties.     When  the  arguments 
were  proceeding  I  put  this  question  :  sup- 
posing I  should  order  Mr.  Roy  to  pay  to 
Mr.  Paul  on^-half  of  what  I  should  consider 
was  due,  or  any  other  sum,  and  the  Court 
of  Session  would  not  afterwards  look  upon 
that  decision  as  correct,  and  should  deter- 
mine that  it  was  not  the  proper  amount  to 
be  paid,  and  should  call  upon  Mr.  Paul  to 
repay  it,  how  could  I  enable  Mr.  Roy  to 
get  it  back  ?     Were  I  to  make  such  an 
order  I  should  be  making  a  final  decree 
in  a  case  pending  in  another  court,  when 
that  Court  has  made  no  final  decree  in  that 
case.     I  am  also  of  opinion  that  it  would 
be  necessary  for  the  plaintiff  to  ascertain, 
by  proceedings  in  the  foreign  court,  the 
amount  properly  due  firom  the  defendant. 
I  am  not  satisfied  that  he  has  not  the 
means  of  efficiently  doing  that,  or  that  by 
means  of  an  account  taken  against  the  de- 
fendant in  the  foreign  court  the  plaintiff 
has  not  the  means  of  discovering  whether  he 
has  property.  I  am  not  satisfied  that  there 
is  not  property  in  Scotland  belonging  to 
Mr.  Roy  whieh  might  give  a  right  of  juris- 
diction against  him.     I  do  not  call  upon 
Mr.  Roy  to  shew  that  he  has  property ; 
but  if  it  IB  true  that  the  plaintiff  could  not 
obtain  a  final  decree  against  the  defendant, 
the  burthen  would  lie  upon  him  to  prove 
that ;    and  if  a  final  decree  had  been  ob- 
tained   in  Scotland  and  accounts   taken 
ascertaining  what  was  the  sum  due,  there 
would  have  arisen  a  question,  which  it  is 
not  necessary  for  me  to  discuss,  whether 
the  plaintiff  could  have  enforced  his  claim 
in  this  court  or  whether  he  might  not  have 
gone  to  a  court  of  law.     As  I  have  ex<» 
pressed  my  opinion  that  no  case  of  a  foreign 
judgment  is  made  out  upon  which  I  could 


act ;  and  as  I  have  gone  into  the  other 
questions,  I  do  not  stay  to  inquire  whether 
this  is  the  proper  tribunal  or  not,  or  whether 
this  is  one  of  those  peculiar  cases  which 
relate  to  the  accounts  of  rente  in  a  foreign 
country  in  which  this  Court  would  have 
jurisdiction  to  enforce  a  contract  entered 
into  by  foreigners  alone,  because  I  am  of 
opinion  that  no  case  for  relief  has  been 
made  out;  and  therefore  the  bill  must  be 
dismissed,  with  coste. 


M.R.  f 

Nov.  18,19,21.  i 


COOKE  V.  LAMOTTE. 
LAMOTTE  V,  COOKE. 


Bond —  Undue  Influence —  Testatrti 
Disposing    Power — WiU^    Restraint    on — 
Suppression  of  Facts, 

L,  F.  requested  her  nephew^  J.  L,  L,  to 
come  and  reside  with  her,  and  while  so  doing 
she  altered  her  wiU  in  his  favour;  she  sub- 
sequently made  several  other  aUeratians,  and 
hy  the  last,  the  greater  portion  of  the  pro- 
perty  she  had  power  to  dispose  of  was  given 
to  /.  Z.  L.  and  his  two  brothers.  These 
alterations  were  made  by  her  own  solieitor, 
After  the  last  of  these  alieraHonSj  she  ex- 
ecuted  a  post  obit  bond  for  15,0002.  in 
favour  of  •/.  £.  L.  and  his  two  brothers. 
This  was  done  by  a  solicitor  unknown  to  her^ 
who  was  employed  at  her  request  byJ.L.L, 
Differences  afterwards  arose  between  L,  F, 
and  her  nephew  •/.  Z.  £,  who  left  her  house, 
L,  F,  then  sent  for  her  own  solicitor,  and^ 
without  taking  any  notice  of  the  bond,  aUered 
her  will,  and  disposed  of  the  whole  of  herpro^ 
perty  among  other  persons,  and  died  leaving 
insufficient  to  pay  the  bond.  Her  solicitor, 
who  was  one  of  her  executors,  upon  commu- 
nicaiing  the  decease  of  the  testatrix  to  J.L.L, 
was,  for  the  first  time,  informed  of  her  having 
executed  the  bond;  and  upon  a  bHl  by  the 
executors  to  set  it  aside, — Held,  that  the 
bond  was  obtained  by  undue  influence  and 
upon  a  suppression  of  facts,  and  was  void, 
and  that  it  must  be  delivered  up  to  be  can- 
eelled,  with  costs  to  be  paid  by  J,  L,  L, 

This  bill  was  filed  by  Isaac  Cooke  and 
Simon  Frazer  Piggott,  the  executors  and 
trustees  of  Louisa  Foster,  deceased,  pray- 
ing for  a  declaration  that  a  bond,  dated 
the  7th  of  February  1846,  was  fraudulently 
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obtained  and  was  void,  and  that  it  might 
be  delivered  up  to  be  cancelled. 

By  the  will  of  John  Lagier  Lamotte,  the 
father  of  Louisa  Foster,  four  eighth  parts 
of  his  residuary  personal  estate  were  settled 
in  equal  proportions  upon  Louisa  Foster 
and  his  three  other  daughters  and  their 
respective  children ;  and  it  was  de- 
clared as  to  the  said  eighth  shares  of  his 
daughters,  who  should  have  been  married 
and  die  without  issue,  that  the  trustees 
under  the  wiU  should  assign,  transfer  and 
make  over  the  share  of  such  his  said 
daughter  unto  such  person  or  persons  as 
his  said  daughter  who  should  so  die  with- 
out issue  should  by  her  last  will  duly 
appoint. 

Louisa  Foster  intermarried  with  Lieut. - 
General  Thomas  Foster,  who  died  in  May 
1843,  and  she  never  had  any  issue. 

The  defendants  John  Lewis  Lamotte, 
Charles  Wyndham  Lamotte  and  George 
Thomas  Crespigny  Lamotte,  knew  that  the 
plaintiff,  Isaac  Cooke,  was  the  confidential 
solicitor  of  Thomas  Foster  and  also  of 
Louisa  Foster,  their  aunt.  After  her  hus- 
band's decease,  she  retired  and  kept  up  no 
correspondence  with  her  nephews ;  but  in 
November  1844,  her  health  was  broken, 
and  J.  L.  Lamotte  came  to  see  her  at  Clifton ; 
he  at  first  stayed  a  week,  but  subsequently 
returned  and  stayed  with  her  untU  June 
1846.  She  had  previously  made  her  will, 
which  had  been  prepared  by  Isaac  Cooke, 
but  she  became  greatly  attached  to  J.  L. 
Lamotte,  and  took  an  interest  in  his  and 
his  brothers'  welfare. 

On  the  23rd  of  December  1844,  Louisa 
Foster  executed  another  will,  and  appointed 
J.  Lr  Lamotte  her  sole  residuary  legatee, 
and  signed  a  letter  of  that  date,  which  was 
inclosed  in  the  wiU,  requesting  him  to 
divide  what  he  might  reeeive  firom  her 
property  equally  with  his  brothers.  In 
July  1845,  I.  Cooke  prepared  a  firesh  will 
for  her,  by  which  J.  L.  Lamotte  was 
appointed  sole  residuary  legatee,  and  which 
she  executed  in  July  1845,  and  signed  an- 
other letter  similar  to  that  she  had  signed 
when  she  executed  the  former  will.  In  No- 
vember 1845,  L.  Foster  agaki  instructed 
I.  Cooke  to  prepare  a  new  will  for  her,  and 
directed  that  all  the  defendants  should  be 
made  her  residuary  legatees,  which  was 
done,  disposing  of  more  by  the  residuary 


gift  than  was  disposed  of  by  the  former 
wills.  On  each  occasion  Mr.  Cooke  in- 
formed L.  Foster  that  the  amount  given 
to  J.  L.  Lamotte  by  the  will  of  July  1845, 
was  about  18,000^.,  and  by  the  will  of 
November  1845,  was  about  22,00(H. 

In  June  1846,  in  consequence  of  a 
quarrel,  all  friendly  feeling  between  L. 
Foster  and  J.  L.  Lamotte  ceased,  and  she 
continued  estranged  firom  him  until  her 
death,  and  this  feeling  extended  to  her 
nephews  Chaiies  W.  Lamotte  and  Qecxge 
T.  C.  Lamotte. 

On  the  22nd  of  September  1847,  L.  Fos- 
ter executed  another  will,  by  which  she 
appointed  all  her  one-eighth  share  of  her 
father's  residuary  estate,  and  gave  all  her 
personal  estate  and  effects  to  Isaac  Cooke 
and  Simon  Frazer  Piggott,  upon  trusts 
therein  mentioned,  and  appointed  them 
her  executors. 

On  the  18th  of  May  1848  she  executed 
a  codicil,  but  did  not  vary  the  bequests. 

The  principal  part  of  the  property  which 
L.  Foster  had  power  to  appoint,  consisted 
of  24,000{«  reduced  annuities,  standing  in 
the  name  of  John  Henry  Lamotte,  Lord 
Tenterden,  and  J.  L.  Lamotte,  as  trustees 
of  the  will  of  her  fiither. 

'In  giving  instructions  to  I.  Cooke  for' 
her  will,  L.  Foster  made  statements  of  the 
amount  of  her  property,  which  exceeded 
20,000/.,  and  the  bequests  were  made  upon 
the  supposition  that  she  had  a  right  to 
dispose  of  property  to  that  amount,  and 
that  she  was  not  indebted  to  the  defen- 
dants or  any  other  person  in  the  sum  of 
15,0002. 

The  testatrix  made  bequests  to  sixty- 
seven  legatees  of  sums  amounting  to 
19,4871.  Ss.  6d.  sterling,  and  the  residue 
was  estimated  at  2,9452.  6s,  6d.  sterling. 

The  testatrix  died  on  the  14th  of  De- 
cember 1848,  and  her  will  was  proved  hy 
I.  Cooke  and  S.  F.  Piggott. 

A  special  gift  of  some  plate  was  made 
to  G.  T.  C.  Lamotte,  and  also  an  annuity  of 
1002.  a  year  to  him  and  to  his  brother,  C. 
W.  Lamotte,  payable  after  the  death  of  his 
brother  J.  L.  Lamotte,  but  no  legacy  was 
given  to  J.  L.  Lamotte. 

J.  L.  Lamotte,  upon  being  informed  of 
the  death  of  his  aunt,  wrote  to  Mr.  Cooke, 
on  the  22nd  of  December  1848,  informing 
him  that  by  will  made  in  1845,  he  and 
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his  brothers  had  been  appointed  residuary 
legatees,  and  that  their  interest  was  secured 
by  a  bond  giren  to  them  in  February  1846. 
This  was  the  first  intimation  received  by 
the  plaintiff  that  the  testatrix  had  executed 
any  instrument  in  fayour  of  the  defendants. 
Messrs. White  &  Bonett  afterwards  wrote 
to  Mr.  Cooke:— "Jan.  2,  1849. — Sir, — 
Understanding  from  Mr.  John  Lamotte 
that  you  are  one  of  the  executors  of  the 
will  of  his  late  aunt,  Mrs.  Foster,  we  beg 
to  acquaint  you  that  we  hold  her  bond  to 
her  nephew  for  15,000/.,  dated  the  7th  of 
February  1846.  The  bond  was  prepared 
by  us,  and  has  remained  in  our  custody 
from  its  execution.  Mr.  J.  Lamotte  and 
his  brothers  will  not  be  entitled  to  the 
bond  in  addition  to  any  legacy  under  the 
aunt's  will,  but  such  l^^cy,  according  as 
the  amount  may  be,  is  to  be  considered  as 
in  satisfaction  or  pro  tariio  in  satis&ction 
of  the  bond."  In  reply,  Mr.  Cooke  re- 
quested a  copy  of  the  bond.  On  the  5th 
of  January  1849  Messrs.  White  &  Borrett, 
at  the  request  of  I.  Cooke,  enclosed  a  copy 
of  the  bond,  and  wrote  as  follows : — "  We 
may  State  that  a  similar  bond  for  10,000/. 
was  first  given  by  Mrs.  Foster  to  her 
nephews,  but  which  was  cancelled,  and  the 
•  bond  for  15,000/.  signed;  the  cancelled 
bond  we  find  is  with  our  draft." 

This  bond  was  dated  the  7th  of  February 
1846,  and  was  given  to  John  L.  Lamotte, 
C.  W.  Lamotte,  and  G.  T.  C.  Lamotte,  and 
was  for  30,000/.,  and  was  conditioned  to 
be  void  if  the  heirs,  executors,  or  adminis- 
trators of  Louisa  Foster  should  pay  to  them 
or  the  survivors  or  survivor  of  them,  their 
or  his  executors,  administrators  or  assigns 
within  six  calendar  months  after  her  de- 
cease the  full  sum  of  15,000/.  with  interest 
in  the  mean  time,  or  if  the  said  J.  L.  Lamotte, 
C.  W.  Lamotte,  and  G.  T.  C.  Lamotte,  or 
tbe  survivors  or  survivor  of  them,  should 
become  entitled  under  the  last  will  and 
testament  or  any  testamentary  appoint- 
ment or  disposition  of  the  said  L.  Foster 
to  a  legacy  and  sum  or  sums  of  money  of 
equal  or  corresponding  amount  with  the 
nun  of  15,000/.  intended  to  be  thereby 
secured. 

The  cancelled  bond  for  10,000/.  varied 
only  in  amount. 

It  was  now  alleged  that  if  the  bond  was 
executed  by  the  testatrix,  it  was  done  so 


in  ignorance  of  its  nature,  effect,  and  con- 
tents, without  professional  assistance,  and 
at  the  solicitation  and  at  the  request  and 
under  the  influence  of  the  defendant  J.  L. 
Lamotte,  and  under  the  impression  that  it 
was  an  instrument  of  a  different  character. 
The  bill  then  charged  that  J.  L.  La- 
motte had  suggested  to  the  testatrix  that 
a  bond  of  the  nature  of  the  instrument  of 
the  7th  of  February  1846  should  be  pre- 
pared for  her  execution,  and  that  by  his 
influence  he  procured  its  execution,  but 
that  he  never  informed  her  that  she  would 
deprive  herself  of  the  power  of  disposing 
by  will  of  property  to  the  extent  of 
15,000/.,  and  that  if  she  executed  a  bond 
of  that  nature,  she  could  not  deprive  the 
defendant  of  the  right  to  receive  that 
sum  out  of  her  assets.  That  he  had  pre- 
viously drawn  up  a  written  statement  to 
obtain  legal  or  other  advice,  whether,  by 
means  of  a  bond,  the  testatrix  might  not 
be  prevented  from  making  any  alteration 
to  his  disadvantage  in  the  will  then  in  force 
in  his  favour,  and  whether  he  could  not 
thereby  secure  the  beneflt  given  to  him  by 
the  will  from  being  taken  away  or  revoked 
by  a  subsequent  change,  of  mind  of  the 
testatrix.  That  he  did  obtain  such  advice, 
but  never  informed  the  testatrix,  and  that 
she  never  intended  to  create  in  favour  of 
the  defendants,  or  either  of  them,  an 
irrevocable  demand  against  her  estate,  and 
that  the  different  nature  of  a  gift  to  the 
defendants  of  a  sum  of  money  by  will  or  by 
bond,  to  be  paid  after  her  death,  was  never 
explained  to  her  by  the  defendant  J.  L. 
Lamotte,  or  any  other  person,  and  that  she 
never  understood  the  nature  and  effect  of 
an  instrument  of  that  description,  but  to 
the  end  believed  that  she  had  the  power  to 
dispose  of  the  whole  of  her  property  and 
of  exercising  her  power  of  appointment 
the  same  as  if  the  bond  had  never  been 
executed.  That  the  defendants  alleged 
that  the  testatrix  executed  the  instrument 
with  the  intention  of  creating  a  debt  against 
the  assets  in  favour  of  the  defendants ; 
that  thereby,  and  on  the  security  thereof, 
J.  L. -Lamotte  and  C.  W.  Lamotte  might 
be  enabledio  purchase  promotions  in  their 
respective^ervices,  and  that  G.  T.  C.  La- 
motte might  obtain  preferment  in  the  church; 
but  had  such  been  the  case,  it  was  done 
under  the  impression  that  it  was  to  effect 
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an  immediate  object,  and  that  no  attempt 
had  ever  been  made  by  any  of  the  defen- 
dants to  raise  money  upon  the  instrument. 
The  defendants  by  their  joint  answer 
said,  that  J.  L.  Lamotte  went  by  invita- 
tion to  visit  his  aunt  in  November  1844, 
and  that,  with  occasional  short  absences,  he 
stayed  with  her  until  the  month  of  August 
1846 ;  that  Louisa  Foster  made  many  in- 
quiries respecting  the  pecuniary  circum- 
stances of  the  defendants,  and  ascertained 
that  no  fortune  had  devolved  upon  them 
by  the  death  of  their  maternal  grandfather ; 
that  she  then  expressed  a  determination 
to  alter  her  will  in  favour  of  J.  L.  Lamotte, 
which  she  afterwards  told  him  she  had 
done,  and  in  July  1845,  she  again  altered 
it  through  I.  Cooke,  who  fundshed  her 
with  an  epitome,  which  she  shewed  to 
J.  L.  Lamotte.  In  1841  J.  L.  Lamotte 
became  by  purchase  one  of  the  corps  of 
gentlemen-at-arms,  and  was,  in  1845  and 
1846,  desirous  of  purchasing  promotion 
in  the  corps ;  that  on  the  6th  of  August 
18d7»  G.  T.  C.  Lamotte  was  ordauied 
by  the  Bishop  of  Ripon,  and  Louisa 
Foster  in  January  1846,  became  desirous 
that  he  should  obtain  church  preferment, 
that  J.  L.  Lamotte  should  purchase  pro- 
motion in  the  corps,  and  that  C.  W. 
Lamotte  should  purchase  his  majority 
in  the  army,  and  urged  this  upon  J.  L. 
Lamotte,  as  she  was  providing  handsomely 
for  them  by  her  will:  and  that  in  July 
1845,  J.  L.  Lamotte  suggested  to  her 
that  the  provision  by  will  would  not  enable 
them  to  obtain  money  necessary  to  procure 
such  promotion  and  preferment  as  it  eould 
be  easily  altered,  but  that  she  could  enable 
them  so  to  do  by  giving  them  a  bond,  and 
that  this  suggestion  was  much  considered 
by  Louisa  Foster.  That  at  that  time  J. 
L.  Lamotte  had  not  made  any  inquiry 
as  to  its  legality;  but  in  the  montii  of 
July  he  wrote  to  his  brother  O.  T.  C.  La- 
motte, requesting  him  to  mention  it  to  a 
fiiend,  who  told  him  that  it  was  commonly 
called  a  posi  obit  bond,  but  promised,  to 
mention  it  to  Mr.  Francis  Turner,  the  con- 
veyancer, upon  being  furnished  with  a 
written  statement ;  that  the  testatrix  after^ 
wards  told  J.  L.  Lamotte  that  she  had  altered 
her  will,  and  that  upon  his  advocating 
the  claims  of  the  legatees  who  had  been 
deprived  of  legacies,  an  angry  discussion 


ensued  which  induced  him  to  leave  her 
house  on  the  29th  of  November  1845,  and 
that  while  absent  he  wrote  the  foUowing 
statement:--* 

"  Louisa  Foster,  of  Clifton,  widow,  made 
a  will  in  November  1 845,  by  which  she  made 
her  three  nephews  residuary  legatees.  To 
prevent  the  possibility  of  her  hereafter 
making  any  alteration  to  the  disadvantage 
of  the  above  nephews,  is  it  not  practicable 
that  she  now  give  a  bond  for  10,0001.  in 
fiftvonr  of  one  or  all  the  three  nephews 
which  will  not  be  invalidated  by  any  fur- 
ther will  she  may  make  ?  The  amount  of 
her  property  is  24,000/.  invested  in  tbe 
SI.  per  cent,  reduced  consols,  in  the  names 
of  J.  H.  Lamotte,  Lord  Tenterden  and  J. 
L.  LamottCy  one  of  the  residuary  legatees, 
as  trustees  under  the  will  of  her  father 
John  Lagier  Lamotte.  She  has  nocontroul 
over  the  property  during  her  lifb,  but  pos- 
sesses absolute  power  of  bequeathing  her 
property.  The  estimated  amount  of  the 
residuary  estate  is  19,000/." 

This  statement  was  given  to  G.  T.  C. 
Lamotte  that  it  might  be  shewn  to  Mr. 
Francis  Turner,  which,  for  want  of  oppor- 
tunity, was  not  done  until  the  2nd  of 
February  1846. 

In  January  1846,  a  treaty  was  on  * 
foot  to  purchase  the  advowson  of  the 
rectory  of  D— ,  and  the  terms  were 
arranged.  Inquiry  was  also  made  respect- 
ing O.  T.  C.  Lamotte  becoming  incumbent 
of  the  parish  of  H-*— ,  but  in  June 
1846  the  idea  of  purchasing  was  aban- 
doned. Louisa  Foster  expressed  a  desire 
to  assist,  and  #on  the  Itt  of  February 
1846,  she,  in  conversation,  desired  J.  L. 
Lamotte  to  have  a  bond  made  for  her 
to  execute  in  favour  of  the  defendants; 
she  was  asked  if  she  would  write  to  I. 
Cooke,  but  having  become  dissatisfied, 
she  refused  to  employ  or  consult  him, 
thinking  him  less  attentive  to  her  than 
formerly,  and  she  had  refused  to  see  him 
when  he  called.  In  compliance  with  the 
wishes  of  Louisa  Foster,  who  desired  that 
her  giving  the  bond  might  not  be  made 
known  to  any  of  her  relations  or  friends, 
J.  L.  Lamotte  wrote  to  G.  T.  C.  Lamotte 
in  London  the  following  letter  :«*— 

"  Our  aunt  has  this  day  expressed  a  strong 
desire  to  benefit  us  during  her  lifetime,  and 
has  asked  me  in  what  way  her  wish  can  be 
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iiilfilled.  I  angwered,  that  in  case  of  any 
of  us  puTchaaing  proinotion  or  prefenxient, 
although  her  residuary  legatees,  we  could 
not  raise  the  money  on  her  inll,  a  fact  of 
which  she  is  fully  aware.  I  have  suggested 
the  only  means  in  her  power  to  benefit  us 
is,  to  give  us  a  bond  conjointly  in  our 
tlnree  names,  securing  us  the  money  be* 
ipieathed  to  us,  which  she  is  now  most 
anxious  to  effect,  and  which  I  need  not  say 
that  I  am  as  anxioas  to  obtain  and  thereby 
guard  against  her  future  whims  and  oddi- 
ties. Chi  asking  me  to  name  the  sum  we 
wished  to  be  secured,  I  named  10,0001. 
as  being  half  of  the  residuary  estate  be- 
queathed to  us  in  her  last  will.  As  Mr. 
Cooke,  I  regret  to  say,  is  on  the  black 
list  for  the  absurd  reason  I  stated  to  you, 
she  will  on  no  account  listen  to  me  employ- 
mg  him  as  bondsman  on  this  occasion,  and 
I  cannot,  therefore,  with  propriety  apply  to 
any  one  else.  With  respect  to  our  eousin 
Li^er,  it  may  cause  some  family  heart- 
burning in  such  a  case,  which  I  think  had 
better  be  avoided.  You  will  do  well, 
therefore,  to  apjdy  to  Mr.  Goodchild*s 
friend  to  draw  up  the  bond,  taking  care 
to  instruct  him  as  to  our  present  position 
in  her  will,  and  that  our  chief  object  is  to 
secure  our  interest  in  it,  and  guard  against 
the  caprice  of  the  most  varium  et  muiabUe 
of  her  kind.  I  have  been  diffident  in 
naming  a  larger  sum,  though,  perhaps, 
I  should  have  acted  wisely  in  securing  tiie 
whole  sum  bequeathed  to  us,  although  she 
vows  she  never  will  alter  her  last  will. 
Having  incurred  her  displeasure  once  by 
refdsing  to  swear  etemi^^  enmity  to  her 
foes,  I  shall  feel  safer  in  possession  of  her 
bond.  Lose  no  tin)^,  therefore,  in  getting 
it  ready  for  execution,  and  forward  it.  All 
going  on  here  as  dull  as  ever.  Love  to 
my  mother.     Yours,  &c.  V 

"  P.S.-»I  had  almost  forgotten  to  say 
by  express  command  that  this  business  is 
to  be  confined  exclusively  to  ourselves ; 
and  neither  you  nor  C.  to  addreas^ne  word 
of  thanks  to  our  bene&ctress.  I  need  not 
observe,  I  am  sure  you  will  do  what  your 
feelings  will  naturally  prompt  by  return 
of  post" 

6.  T.  C.  Lamotte  called  on  Mr.  F. 
Tomer,  and  through  him  was  referred  to 
Messrs.  White  &  Borrett,  whom  he  in- 
structed to  prepare  the  bond,  which  was 


settled  by  Mr.  F.  Turner,  and  tlie  engross- 
ment sent  by  Messrs.  White  &  Borrett  to 
6.  T.  C.  Lamotte,  who  forwarded  it  to  his 
brother,  J.  L.  Lamotte,  at  the  house  of 
his  aunt  at  Clifton. 

On  the  4th  of  February  L.  Foster  ex- 
pressed her  regret  that  the  bond  had  not 
been  for  15,000/.,  and  on  J.  L.  Lamotte 
saying  that  the  10,000/.  was  ample,  she, 
unknown  to  J.  L.  Lamotte,  wrote  to  G. 
T.  C.  Lamotte. 

"  (Private.) 

"Feb.  4th,  1846. 

**  My  dear  George,  On  second  thoughta 
I  insist  on  a  bond  for  15,000/.  to  your 
dear  brothers  and  self— employ  your  soli- 
citor.    Your  affectionate  aunt, 

"  L.  Foster. 

"  N.B. — On  this  important,  I  pray  you 
to  be  silent.  The  deed  must  fidthfully  be 
promised,  Saturday.  God  bless  those  I 
love  best.*' 

She  gave  thisletterto  J.  L.  Lamotte  open, 
and  requested  him  to  read  it  and  forward 
it,  which  he  did  not  do,  as  G.  T.  C.  Lamotte 
was  that  day  to  leave^town.  On  Thursday 
the  5th  of  February  the  engrossmentarrived 
at  Clifton,  and  was  read  by  J.  L.  Lamotte 
to  Louisa  Foster,  while  she  looked  over  it 
herself,  and  expressed  herself  as  if  she 
understood  it,  and  approved  of  everything, 
except  the  amount,  which  she  desired  to 
be  increased  to  15,000/.,  but  at  the  same 
time  she  stated  her  determination  to  execute 
that  engrossment,  and  have  a  fresh  bond 
for  15,000/.  prepared ;  that  she  objected 
to  having  her  physician  as  a  witness,  as 
also  Giles  the  eldor,  but  approved  of 
R.  W.  Giles  the  younger,  who  attested  her 
execution  of  the  bond.  After  its  execution, 
it  was  sent  to  Mr.  Borrett,  requesting  the 
preparation  of  another  bond  for  15,000/., 
and  saying,  "  You  are  aware,  I  presume, 
that  the  principal  object  of  myself  and 
brothers  in  obtaining  such  a  document  is 
to  prevent  any  fviture  change  in  -any  will 
Mrs.  Foster  may  be  prevailed  on  to  make 
to  our  disadvantage,  my  brother  and  myself 
being  bequeathed  by  her  last  will  the  resi- 
duary property  amounting  to  19,000/.'* 
Mr.  Borrett,  by  return  of  post,  sent  another 
bond  to  secure  the  15,000/.,  which  J.  L. 
Lamotte  took  to  his  aunt  and  read  over  to 
her,  while  she  looked  over  it  and  read  it 
herself ;  that  she  expressed  herself  satisfied, 
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and,  at  her  request,  R.  W.  Giles  again 
called  and  attested  her  execution,  after 
which  it  was  returned  to  Mr.  Borrett.  In 
April  1846  G.  T.  C.  Lamotte  was  appointed 
curate  of  D;  he  completed  his  purchase 
of  the  advowson  in  July  1846,  and  since 
the  death  of  the  incumhent  had  become 
the  rector,  and  G.  T.  C.  Lamotte,  C.  W. 
Lamotte  and  Sarah  Lamotte  the  mother 
had  since  resided  there. 

J.  L.  Lamotte  disposed  of  his  aunt's 
house  and  furniture  at  Bayswater,  and  after 
recovering  from  an  illness,  he  went  to  her 
at  Clifton  on  the  3rd  of  May  1847,  but 
finding  her  under  the  dominion  of  her  ser- 
vants he  remonstrated  with  her,  which 
gave  offence,  and  on  the  5th  of  May  1847 
he  left  her  residence,  and  never  saw  her 
again. 

In  a  further  answer  the  defendants  said, 
that  in  1845  Louisa  Foster  hoped  and 
firmly  believed  that  the  plaintiff,  Isaac 
Cooke,  was  on  the  point  of  making  her  an 
offer  of  marriage,  but  that  at  the  end  of  the 
year  1845,  or  early  in  1846,  she  found  or 
fancied  that  his  visits  were  less  frequent, 
and  expressed  to  those  about  her  great 
displeasure  and  surprise  at  his  not  call- 
ing, and  gave  directions  to  her  servants 
not  to  admit  him  when  he  called,  and  on  one 
occasion  she  refused  to  see  him,  but  that 
in  April  1846  he  called  and  took  leave  of 
her  on  the  eve  of  her  leaving  Clifton  for 
London. 

Mr,  Ehnsley  and  Mr.  WhUbread^  on 
behalf  of  the  plaintiffs,  contended  that  the 
bond  was  obtained  entirely  through  the 
influence  which  J.  L.  Lamotte  had  over  the 
testatrix,  without  any  professional  assist- 
ance, without  its  effect  being  explained 
to  her,  and  without  her  knowing  that  it 
would  create  a  legal  disability  to  her  dis- 
posing of  so  much  of  her  property.  The 
bond  had  been  prepared  at  a  distance  by 
solicitors  unknown  to  her,  though  she  had 
a  solicitor  in  whom  she  had  always  placed 
the  greatest  confidence ;  and  so  little  did 
she  know  what  she  had  executed,  or  the 
effect  of  such  an  instrument,  that  in  the 
subsequent  disposition  of  her  property  she 
did  not  think  it  necessary  to  mention  it  to 
her  solicitor,  but  disposed  of  nearly  the 
whole.  The  bond  had  clearly  been  ob^ 
tained  by  the  influence  which  J.  L.  Lamotte 


had  over  the  testatrix,  and  though  it  was 
in  fiftvour  of  her  nephews,  who  were  the 
objects  of  her  bounty  by  will,  this  Court 
would  not  allow  them,  relations  though 
they  were,  to  obtain,  through  their  personal 
influence,  a  deed  to  render  a  revocation  of 
that  bounty  impossible  or  tolerate  any  trick 
to  deprive  her  of  her  disposing  power  by 
will. 

Deni  v.  Bennett,  7  Sim.  539 ;  s.  c.  8 
Law  J.  Rep.  (n.b.)  Chanc.  125  ;  4 
Myl.  &  Cr.  269. 

Bridgnum  v.  Green,  2  Yes.  sen.  627  ; 
Wilmofe  Opinions  and  Judgments,  58. 

Aheame  v.  Hogan,  Drury,  310. 

Huguenin  v.  Baseleg,  14  Yes.  273. 

Griffiths  V.  Robins,  3  Madd.  191. 

Pratt  V.  Barker,  1  Sim.  1 ;  s.  c.  4  Russ. 
507;  6  Law  J.  Rep.  Chanc.  186. 

Hunter  v.  Atkins,  3  Myl.  &  K.  113. 

Mr,  R.  Palmer,  Mr.  JValpole  and  Mr. 
Busk,  for  the  defendants,  contended  that  the 
circumstances  attending  the  preparation 
and  execution  of  this  bond  were  so  peculiar, 
that  it  was  impossible  to  say  that  any  sur- 
prise, misrepresentation,  or  deceit  had  been 
practised  upon  the  testatrix.  It  was  also 
difficult  to  suppose  that  she  did  not  know 
the  effect  of  what  she  was  doing ;  there  were 
but  few  who  did  not  know  that  a  deed  or 
bond  was  a  solemn  act  not  to  be  torn  or 
obliterated  at  pleasure,  and  few  also  who 
did  not  know  that  a  will  was  a  document 
revocable  to  the  hour  of  dissolution.  In 
the  present  case  the  testatrix  was  desirous 
of  giving  an  immediate  advantage  to  the 
defendants ;  tkelr  advancement  was  in  her 
mind ;  their  welfare  was  at  her  heart ;  it  was 
sharpened  perhaps  by  her  own  disappoint- 
ments, at  finding  that  the  acme  of  her  ex- 
pectation was  not  to  be  reached;  she  had 
therefore  denied  herself  to  Mr.  Cooke  and 
had  refused  him  admittance.  Was  it,  there- 
fore, to  be  wondered  at  that  she  had  refused 
to  consult  him  respecting  the  bond  or  its 
details  ?  Might  it  not  be  said  that  the  plain- 
tiff, Cooke,  himself  had  been  the  cause  of 
not  being  consulted  ?  Had  not  his  visits 
been  fewer  and  his  attentions  more  frosty  ? 
When,  therefore,  the  testatrix  had  resolved 
to  give  a  benefit  to  her  nephews,  and  to 
execute  a  bond  to  secure  it,  was  it  sur- 
prising that  she  should  tell  her  nephew 
that  he  must  take  the  necessary  steps  to 


/ 


Vol.  XXL] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


377 


haye  it  piepaied,  or  that  he  should  com- 
miinieate  -with  those  with  whom  he  was 
acquainted,  whose  legal  knowledge  was 
undoubted,  and  in  whom  all  mast  feel  con- 
fidence f  Was  it  also  surprising  that  being 
ignorant  of  the  law,  he  should  seek  advice 
respecting  it!  All  case  of  deception 
however  had  vanished  ;  all  that  remained 
for  equity  was  influence  alleged  to  have 
been  improperly  exercised,  but  it  was  that 
alone  which  was  dictated  by  kindred  and 
by  affection.  While  that  prevailed,  this  lady 
had  considered  the  situation  of  the  family 
and  her  relationship,  and  she  had  placed 
herself  f«i  loco  paretUis  and  looked  upon 
her  nephews  as  objects  of  her  favour  and 
compassion.  .  She  intended  to  provide  for 
them.  Did  she  then  understand  the  effect 
of  the  documents  she  was  executing  ?  Was 
there  any  evidence  she  did  not  ?  Or  that 
she  did  not  know  that  the  effect  of  a  bond 
was  to  give  an  immediate  legal  security  ? 
If  therefore  she  intended  to  provide  for  her 
nephews,  and  had  done  so,  whether  the  secu- 
rity was  revocable  or  irrevocable,  whether  in 
fTcetenii  or  infiUuro  was  immaterial.  Where 
was  the  undue  influence  exercised?  No 
misrepresentation  had  been  made  to  her. 
It  had  been  said  that  J.  L.  Lamotte  stood 
in  a  fiduciary  relation  to  the  testatrix,  but 
that  was  no  ground  for  depriving  him  of 
jwsl  mortem  benefits :  let  that  but  once  be 
assigned  for  reason,  and  no  one  would  take 
upon  himself  the  execution  of  trusts.  Upon 
the  whole,  the  plaintiffs'  case,  therefore, 
must  faU. 

Mr,  Ehtuley  was  not  heard  in  reply. 

The  Master  of  the  Rolls.-**I  have 
carefully  considered  this  case,  and  after 
anxiously  looking  at  the  papers  I  enter- 
tain no  doubt  upon  the  decree  which  ought 
to  be  made.  It  is  said  that  the  rule  with 
respect  to  these  cases  is,  that  where  there 
are  relationships  through  which  dominion 
may  be  exercised  by  one  person  over  an- 
other, then  the  Court  wOl  not  allow  a 
deed  to  stand  unless  the  person  who  takes 
the  benefit  of  it  can  shew  that  the  whole 
transaction  was  a  righteous  one.  Jt  is 
difficult  to  say  what  is  meant  by  the  ex- 
pression, "  where  there  is  a  relationship 
existing  by  which  one  person  may  exercise 
dominion  over  another/'  Lord  Cottenham 
says  it  ought  not  to  be  confined  to  cases 
Nxw  Sbuss,  XXI.— Ghabo. 


of  a  doctor  and  his  patient; — a  person  and 
his  spiritual  adviser,  when  recourse  is  had  to 
a  clergyman  for  spiritual  instruction : — a 
guardian  and  ward,  only,  as  if  it  was  capable 
of  no  extension ;  but  that  it  is  applicable  to 
every  case  in  which  a  person  takes  a  benefit 
from  another  to  the  prejudice  of  that  per- 
son and  to  his  own  advantage :  but  in  each 
of  those  cases  it  is  essential,  if  subsequently 
questioned,  that  the  transaction  should 
be  proved  to  be  one  which  this  Court 
will  allow  to  stand,  and  that  the  person 
voluntarily  and  deliberately  performed  the 
act  with  a  clear  knowledge  of  what  it  wasi 
its  operation  and  its  effects.  It  is  not,  I 
think,  possible  to  draw  the  rule  closer  or 
to  make  it  more  stringent,  and  it  seems 
to  embrace  every  case. 

There  are  undoubtedly  cases  in  which 
the  Court  considers  from  the  relationship 
of  the  parties  that  there  is  a  probability 
of  undue  influence  being  used,  as  in  the 
case  of  guardian  and  ward,  solicitor  and 
client,  and  various  other  transactions  of  a 
similar  description  in  which  the  Court  from 
^  the  nature  of  the  relationship  looks  at  the 
matter  with  jealousy.  But  as  a  general 
rule,  I  consider  that  in  every  transaction  in 
which  a  person  takes  a  benefit  from  another 
it  is  requisite  that  he  should  be  able  to 
establish  that  the  donor  did  so  voluntarily 
and  deliberately,  knowing  what  he  was 
doing.  That  may  be  said  in  some  respects 
to  contradict  the  judgment  in  Hunter  v. 
Atkins,  There  may  be  passages  not  quite 
consistent  with  what  I  have  stated,  but  they 
are  also  incon3i8tent  with  a  long  series  of 
authorities  decided  at  different  times.  It 
is  undoubtedly  a  peculiar  case,  but  if  car- 
ried further  it  might  sap  the  foundation  of 
one  of  the  most  valuable  rules  of  equity, 
and  might  prevent  the  Court  from  admi- 
nistering that  equity  which  has  not  only 
made  its  decisions  established  principles  of 
jurisprudence,  but  at  the  same  time  has 
enforced  an  observance  of  high  morality. 

I  shall  first  consider  whether  the  evi- 
dence establishes  that  this  lady,  knowing 
what  she  was  doing,  voluntarily  and  de- 
liberately performed  the  act, — as  this  I 
consider  comes  within  that  class  of  cases  in 
which,  if  the  Court  cannot  arrive  at  a  con- 
clusion one  way  or  another,  the  instru- 
ment cannot  stand,  and  it  is  upon  that 
ground   and   upon  that  principle    I  put 
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it.  It  is  one  of  those  cases  in  which  the 
onus  is  not  so  much  upon  the  plaintiff  to 
estahlish  a  direct  case  of  fraud,  as  it  is 
necessary  for  the  person  claiming  the  bene- 
fit under  the  instrument  to  prove  that  the 
transaction  is  one  which  the  Court  will 
allow  to  remain  unimpeached.  Lord  Eldon, 
in  Gibsony.  Jeyes^l),  says, "  It  is  necessary 
to  say  broadly  that  those  who  meddle  with 
such  transactions  take  upon  themselves 
the  whole  proof  that  the  thing  is  righte- 
ous," and  that  expression,  I  think,  applies 
to  this  case ;  it  remains,  therefore,  to  con- 
sider, whether  the  evidence  proves  that 
the  transaction  upon  the  whole  was  a 
righteous  one.  From  the  year  1806,  when 
J.  L.  Lamotte  was  bom,  to  the  year  1825, 
when  the  testatrix  was  marri^,  he  and 
his  brothers  seem  to  have  been  objects  of 
her  affection,  and  she  made  them  a  great 
many  gifts.  After  her  marriage  there  was 
less  intercourse  between  them,  but  the 
correspondence  was  carefully  preserved,  and 
a  great  deal  was  put  in  evidence  up  to  1825. 
From  that  time,  a  great  deal  of  correspon* 
dence  is  produced,  and  some  is  referred 
to  after  tike  decease  of  General  Foster. 
After  the  decease  of  the  General,  the  tes- 
tatrix renewed  her  correspondence  with  J. 
L.  Lamotte;  she  asked  him  to  come  to  see 
her,  which  he  did,  and  resided  there  at  in- 
tervals, until  the  middle  of  the  year  1846. 
The  testatrix  had  made  several  wills  during 
that  time,  giving  increasing  bounties  to  J. 
L.  Lamotte  and  his  two  brothers.  The  last 
of  these  was  made  in  November  1845,  and 
gave  a  residue  of  22,0001.,  calculated  at 
least  to  that  amount,  between  the  brothers. 
In  the  same  year  there  was  a  correspond- 
ence, or  rather  conversation,  with  respect 
to  a  bond,  but  what  the  conversation  was 
does  not  appear ;  but  in  December  1845 
J.  L.  Lamotte  prepared  a  statement  to  be 
laid  before  counsel,  and  the  inquiry  whe- 
ther she  could  not  give  a  bond  "to  pre- 
vent the  possibility  of  her  hereafter  making 
any  alteration  in  her  will  to  the  disadvan- 
tage of  her  nephews,"  was  by  no  means 
immaterial. 

This  document  was  sent  to  George 
T.  C.  Lamotte,  to  be  laid  before  Mr.  F. 
Turner,  for  his  opinion ;  but  it  does  not 
appear  that  the  statement  was  laid  before 

(1)  6  Yes.  206,  276. 


the  testatrix,  or  that  it  was  made  by  her 
desire  or  at  her  wish  ;  this  was  next  fol- 
lowed by  the  letter  of  the  1st  of  February 
1846,  from  J.  L.  Lamotte  to  G.  T.  C. 
Lamotte,  which  is  also  of  importance.  It 
has  been  said,  on  behalf  of  the  defendants, 
that  the  real  question  was,  whether  the 
testatrix  did  or  did  not  know  that  what 
she  was  about  was,  to  make  that  irrevo- 
cable which  was  revocable.  That  was  the 
object  expressed  in  the  statement  that  was 
to  be  shewn  to  counsel.  In  the  letter  of 
the  1st  of  February  1846,  J.  L.  Lamotte 
explained  why  Mr.  Cooke  was  not  called  in 
to  prepare  the  bond,  and  why  it  was  neces- 
sary to  have  it  prepared  in  London.  As 
to  not  calling  in  Mr.  Cooke,  I  think  it  is 
not  sufficient  that  in  cases  of  this  descrip- 
tion there  is  no  third  party  for  the  purpose 
of  shewing  that  a  transaction  is  invalid: 
still  it  is  a  very  important  ingredient  in 
the  transaction,  but  it  amounts  only  to 
this,  that  the  Court  requires  distinct  evi- 
dence that  the  transaction  is  a  "  righteous" 
one ;  therefore,  the  investigation  of  a  third 
person  acting  solely  on  behalf  of  the  donor 
is  the  best  security  that  can  be  given  that 
she  understood  exactly  what  it  was  that 
took  place.  But  if  the  Court  receives  that 
evidence  from  other  sources,  it  will  not 
consider  the  non -introduction  of  a  third 
person,  as  in  the  present  case,  will  be  fatal 
to  the  transaction. 

The  bond  was  prepared  by  Mr.  Boirett, 
a  solicitor  in  London,  and  was  sent  down 
to  J.  L.  Lamotte,  but  there  was  no  one 
who  acted  on  behalf  of  Mrs.  Foster.  Mr. 
Borrett  did  not  consider  that  he  acted  as  her 
solicitor;  had  he  been,  he  would  have  taken 
care  that  the  bond  had  been  fully  and  en- 
tirely explained  to  her,  and  that  she  knew 
exactly  its  operation  and  effect.  Did  she 
then  know  that  it  was  to  make  an  iirevo- 
cable  gift  ?  It  is  suggested  in  this  letter 
that  her  wish  was  to  benefit  them  during 
her  lifetime,  and  that  this  instrument  was 
suggested  as  the  means  of  effecting  that 
purpose,  and  that  money  might  have  been 
raised  upon  this  bond.  But  a  security  of 
this  description  would  have  been  of  no  vaJue, 
or  at  any  rate  of  very  little,  for  raising 
money.  The  property  of  the  testatrix  con- 
sisted chiefly  of  a  large  sum  of  money  in 
the  funds,  of  which  she  was  tenant  for  life, 
•^ith  a  power  of  appointment  at  her  decease, 
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but  without  any  power  of  disposition  dur- 
ing her  life,  and  if  she  had  not  executed 
that  power  of  appointment  the  bond  was 
absolutely  useless;  and  no  person  would 
advance  money  on  such  a  bond,  unless 
under  very  remarkable  circumstances,  and 
at  very  usurious  interest.  He  could  not 
have  been  secure  that  this  lady  would 
have  executed  this  power  of  appointment; 
the  bond,  therefore,  as  an  advantage  to 
the  defendants  during  their  aimt's  lifetime, 
was  valueless,  and  no  attempt  having  been 
made  to  raise  money  upon  it  shewed  the 
impression,  and  such  also  appeared  to  have 
been  the  impression  of  the  advisers  in  this 
niatter. 

Did,  then,  this  lady,  when  she  executed 
the  bond,  consider  that  she  was  making  her 
will  irrevocable  ?  J.  L.  Lamotte  admits  that 
he  never  told  her  anything  to  that  eifect ; 
he  says,  he  believed   she  understood  it, 
because   he  believed  she  knew  that  the 
transaction  was  to  bind  herself;  and  it  has 
been  ai^ed  that  any  person  reading  the 
bond  must  have  understood  that  to  be  the 
effect  of  it;  but  there  is  no  evidence  that 
she  did  read  the  bond,  or  that  it  was  ever 
read  over,  but  there  is  distinct  evidence 
by  J.  L.  Lamotte  that  he  never  explained 
the  nature  of  the  bond;   that  when   she 
signed  it,  in  the  presence  of  Mr.  Giles,  he 
says  it  was  not  read  over  by  her,  and  that 
no  explanation  was  given,  but  that  she 
simply  and  voluntarily  signed  it.     Is  it 
certain  that  an  elderly  lady  between  seventy 
and  eighty  would,  upon  reading  that  bond, 
understand  the  effect  of  it  ?    J.  L.  Lamotte, 
himself,  did  not  consider  that  he  knew  the 
effect  of  such  a  bond  without  legal  advice ; 
he  took  the  opinion  of  counsel  before  the 
bond  was  prepared,  and  he  even  thought 
it  necessary  to  refer  to  his  solicitor  for 
explanation  why  the  bond  was  double  the 
amount  of  the  gift.     These,  then,  appa* 
rently,  were  not  things  understood  by  per- 
sons clearly,  simply,  and  as  a  matter  of 
course,  though  the  effect  might  be  apparent 
to  a  lawyer  who  read  it.     In  the  absence 
therefore  of  evidence,  my  impression  is, 
that  no  person  told  this  lady  that  the  effect 
of  the  bond  would  be  to  make  her  will 
irrevocable. 

M^ithout  information  this  lady  could  not 
bave  understood  the  effect  of  the  bond, 
9Xii  it  would  be  a  monstrous  assumption 


to  say  that  she  did ;  and  I  cannot  consider 
that  the  transaction  was  explained  to  her, 
if  she  did  it  under  the  notion  that  it  was 
to  benefit  them  during  her  life.  Why  was 
not  Mr.  Cooke  called  in  ?  It  is  stated  in 
one  of  the  letters  that  he  was  on  *'  the 
black  list;"  but  a  reconciliation  took  place 
so  shortly  afterwards  that  it  certainly  seems 
it  might  have  taken  place  before  as  well 
as  so  shortly  after  the  transaction,  and 
why  did  not  Mr.  J.  L.  Lamotte  make  the 
attempt  to  produce  a  reconciliation,  that 
there  might  be  no  question  or  doubt  about 
the  vali^ty  of  the  transaction  f  If,  how- 
ever, it  had  taken  place  before  the  trans- 
action, and  the  evidence  on  this  is  not 
clear,  then  there  is  no  ground  for  not  call- 
ing him  in. 

Mr.  Borrett  advised  that  a  solicitor  or 
some  gentleman  of  high  respectability 
should  be  called  in  to  witness  the  bond ; 
had  it  been  an  ordinary  transaction  in 
which  a  simple  witness  would  have  done, 
any  person  who  could  swear  to  the  hand- 
writing would  have  been  sufficient ;  what, 
therefore,  was  meant  was,  not  merely  a 
person  against  whose  character  there  was 
no  impeachment,  but  a  person  of  such  rank 
and  station  as  of  itself  would  be  a  security 
that  this  lady  knew  what  she  was  execut- 
ing. There  was  no  impeachment  upon 
the  character  of  Mr.  Giles,  whose  evidence 
was  given  in  the  clearest  and  most  truth- 
ful manner:  he  witnessed  the  execution 
of  both  documents,  and  could  speak  to  the 
execution  of  one,  but  was  not  quite  certain 
about  the  execution  of  both.  The  trans- 
action being  the  same  in  both  cases,  and 
there  being  no  explanation,  it  seems  clear 
that  the  bond  was  not  explained  at  the 
time ;  that  Mr.  Giles  did  not  explain  it, 
and  so  far  as  the  evidence  extends,  it  was 
not  explained  to  her  by  any  other  person. 
What  evidence,  therefore,  is  there  tbat  she 
herself  understood  it  ? 

There  were  then  the  letters  of  the  1st 
and  the  4th  of  February ;  the  last  was  not 
sent  by  the  post  to  London,  because  Geoige 
had  left  on  the  5th  for  Brighton,  but  it  is 
difficult  to  understand  why  she  executed 
the  first  bond  on  the  same  day  that  she 
wrote  the  letter  insisting  upon  the  second 
bond ;  why  also  did  she  execute  the 
second  bond  without  requiring  the  first  to 
be  delivered  up  to  be  cancelled?   But  both 
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were  executed,  and  sent  to  Mr.  Bonett, 
who  might  have  got  both  stamped,  and 
kept  them  in  his  possession ;  but  I  cannot 
explain  how  this  lady  wrote  this  letter 
coupled  with  the  fact  of  her  executing  ihe 
first  bond  almost  contemporaneously  with 
it.  At  the  same  time  there  is  her  hand- 
writing "  I  insist  on  a  bond."  There  is 
also  undoubtedly  her  handwriting  in  her 
pocket  book,  *'  February  7,  1846.— This 
day  gave  my  dear  John  a  bond,"  but  it  is 
open  to  the  same  explanation.  It  is  im- 
possible also  to  consider  if  she  believed 
that  there  was  a  bond  which  made  her 
will  irrevocable,  that  she  should  not  have 
informed  Mr.  Cooke  of  it  during  the  sub- 
sequent period  when  she  employed  him  to 
make  her  will,  and  I  cannot  doubt  that  Mr. 
Cooke  was  ignorant  of  the  whole  transac- 
tion, and  that  he  never  heard  of  the  exist- 
ence of  the  bond. 

The  letter  of  the  Ist  of  February  1846, 
also,  cannot  pass  without  remark.  Why 
was  it  desired  that  neither  Greorge  nor 
Charles  should  write  to  thank  the  lady  ? 
They  would  be  informed  of  the  transaction, 
as  the  lady  herself  wrote  to  George,  insist- 
ing on  a  bond  for  15,0002. ;  why,  then, 
did  she  require  that  they  should  not  write 
to  thank  her  for  her  bounty  ?  If  the  an- 
swer could  have  thanked  her  for  making 
an  unalterable  gift,  that  would  have  ex- 
plained the  transaction,  and  had  it  been 
entered  into  with  her  eyes  open  the  Court 
would  not  have  set  it  aside,  though  no 
party  had  been  engaged  on  her  behalf.  If 
also  it  was  necessary  to  employ  a  London 
solicitor,  it  would  not  have  been  improper 
to  send  him  down  to  explain  it,  and  had 
he  witnessed  the  transaction  he  would  un- 
doubtedly have  explained,  and  taken  care 
that  the  lady  knew  the  nature  of  the  trans- 
action before  she  signed  it.  I,  however, 
think  that  the  proof  that  she  did  under- 
stand the  effect  of  the  bond,  lies  upon  the 
defendants,  and  it  is  their  duty  to  establish 
the  propriety  of  the  transaction  ;  it  is  not 
necessary  for  the  plaintiffs  to  establish  the 
contrary,  and  in  this  case  the  evidence 
shews  that  she  did  not  know  that  the  bond 
would  make  her  will  irrevocable. 

I  place  no  reliance  upon  the  evidence 
of  the  servants:  it  is  open  to  grave  ob- 
servations. 

I  do  not  think  that  any  question  arises 


upon  the  preservation  of  the  bond  after  it 
was  executed  or  of  no  communication  being 
made  respecting  the  bonds,  either  on  the 
one  side  or  the  other,  except  that  it  wss 
not  conununicated  by  the  testatrix  to  Mr. 
Cooke:  but  when  in  1847  «Q  inteiconise 
ceased,  and  she  deprived  J.  L.  Lamotte  of 
all  benefit  under  her  will  and  gave  certain 
sums  to  her  other  nephews,  that  is  quite 
inconsistent  with  the  notion  that  she  under- 
stood the  nature  of  the  instrument. 

It  has  been  argued  that  I  ought  to  look  at 
this  transaction  as  if  it  had  been  impeached 
by  the  lady  immediately  after  it  took  place; 
but  that  is  not  my  opinion,  and  if  I  could 
there  would  be  this  disadvantage,  so  &r  as 
the  defendants  are  concerned,  that  it  must 
be  on  the  assumption  that  there  was  a  denial 
by  the  lady  herself  that  she  had  any  know- 
ledge of  the  transaction,  and  that  die  onus 
of  proof  would  lie  upon  the  defendants  to 
establish  what  the  transaction  was,  and 
that  she  was  not  ignorant  of  the  nature  of 
the  instrument.     Had  it  been  contested  in 
her  lifetime  she  might  have  given  evidence 
in  answer  to  a  cross-bill,  and  it  might  have 
set  up  the  case  of  the  defendants ;  but  it  is 
they,  I  do  not  say  improperly,  who  have 
made  that  impossible ;    as  Mr.  J.  L.  La- 
motte, when,in  1847,hewToteto  Mr.  Cooke 
respecting  some  supposed  improper  acts  of 
the  servants,  might  have  mentioned  that  he 
had  this  bond.     Mr.  Cooke  would  then 
undoubtedly  have  mentioned  it  to  this  lady, 
and  he  would  have  had  the  advantage  of 
as  full  and  complete  an  answer  as  she  would 
have  been  compelled  to  give  to  any  suit  if 
he  had  thought  fit  to  institute  any  proceed- 
ing.   The  defendants,  however,  cannot  take 
advantage  of  the  absence  of  any  testimony 
that  might  have  been  obtained  from  her 
admission.    It  was,  however,  subsequently, 
in  September  1847,  that  she  made  her  will, 
and  a  codicil  in  May  1848,  and  she  died 
on  the  14th  of  December  1848 :  then  imme- 
diately Mr.  Cooke  was  informed  of  the 
bond. 

Considering  the  whole  of  these  facts, 
therefore,  I  am  of  opinion  that  it  is  not  a 
case  in  which  I  ought  to  direct  any  issue,  but 
I  think  it  a  case  in  which  it  was  incumbent 
on  the  defendants  to  prove  the  validity  of 
the  transaction,  and  that  its  validity  has 
not  been  proved.  I  am  also  of  opinion, 
from  the  evidence,  that  the  transaction  was 
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not  properly  explained  to  the  lady  when 
she  executed  the  bond ;  but  I  do  not  con« 
sider  that  cases  of  this  description  require 
greater  or  stronger  evidence  than  ordinary 
transactions,  but  there  must  always  be 
sufficient  to  satisfy  the  Court.  In  this 
case,  howeyer,  it  is  not  proved,  but  I 
think  the  contrary  is  proved,  that  the  bond 
was  sufficiently  and  properly  explained* 
But  if  credit  is  given  to  J.  L.  Lamotte's 
statement,  that  he  believes  she  xmderstood 
it,  admitting  that  he  did  not  explain  it,  the 
mere  possibility  of  her  understanding  it  is 
not  sufficient  to  enable  me  to  decide  that 
the  transaction  can  be  supported.  It  is 
therefore  with  regret  that,  by  the  rules  of 
this  Court,  which  are  of  the  greatest  pos-< 
sible  importance  in  transactions  of  this 
description,  I  consider  myself  bound  to 
say  that  this  bond  cannot  stand,  and  that 
I  must  make  a  decree  that  it  shall  be 
delivered  up,  with  costs,  to  be  paid  by 
J.  L.  Lamotte.  As  to  his  brothers,  the 
other  defendants,  I  shall  not  give  any  costs. 
They  do  not  appear  to  have  been  mixed 
up  in  the  transaction  further  than  as  they 
took  a  benefit.  As,  therefore,  the  bond  fails 
against  Mr.  J.  L.  Lamotte,  it  cannot  be 
supported  in  favour  of  his  brothers.  The 
whole  must  either  stand  or  fall  together. 
A  cross- bill  has  been  filed  by  C.  W.  La- 
motte and  6.  T.  C.  Lamotte,  the  framer  of 
which  would  seem  to  raise  a  distinction 
between  their  cases  and  the  case  of  J.  L. 
Lamotte ;  but  upon  the  authority  of  Bridge 
man  v.  Green,  if  the  transaction  is  bad  as 
to  John  L.  Lamotte  it  is  bad  as  to  the 
others.  At  the  same  time,  therefore,  that 
I  make  the  decree  in  the  original  bill,  I 
must  dismiss  the  cross-bill,  wiUi  costs. 


Parker,  V.C.l  the    duke     of     marl* 
Jan.  12,  26.  /      borough  v.  st.  john. 

Church  —  Rectory —  Waste  —  Timber  — 
Repairs, 

A  rector  is  justified  in  cutting  timber 
growing  on  the  glebe,  provided  that  he  specie 
fically  applies  it  to  the  repairs  of  the  rectory^ 
hmae  and  the  buildings  on  the  glebe  ;  but  he 
is  not  justified  in  cutting  such  timber  and 
seiUng  it. 

The  circumstance  that  the  rector  had  ap^ 
pHed  a  much  larger  sum  in  the  repairs  of  the 


rectory ^house  than  the  proceeds  of  the  sale 
of  timber  cut  by  him,  was  held  not  to  be  an 
answer  to  a  case  made  against  him  of  cutting 
and  seUing  timber,  in  a  suit  instituted  by  the 
patron. 

The  Duke  of  Marlborough,  the  plaintiff 
in  this  case,  was  the  patron  of  Baldon-cum* 
Woodstock,  in  Oxfordshire,  and  Mr*  St. 
John,  the  defendant,  was  the  rector. 

In  June  1849,  Mr.  St.  John  cut  down 
some  timber  standing  on  the  glebe.  In 
March  1850,  Mr*  St.  John  cut  down  more 
timber,  sold  it,  and  received  the  purchase- 
money.  In  April  1851,  he  cut  down  more 
timber,  the  greater  part  of  which  was  lying 
on  the  glebe  lands. 

The  plaintiff  filed  a  bill  against  the 
defendant  in  respect  of  the  timber  which 
he  had  cut.  Ilie  bill  prayed  that  the 
defendant  might  be  restrained  from  cutting 
timber  growing  on  the  glebe  lands  belong-* 
ing  to  the  rectory,  except  such  trees  as 
might  be  required  for  repairs  necessary  to 
be  done  on  the  buildings  or  lands  of  the 
rectory,  and  as  should  be  assigned  for  that 
purpose,  either  by  the  agents  of  the  plain- 
tiff, ox  in  such  other  manner  as  the  Court 
should  direct,  and  from  mutilating  or  inju- 
riously lopping  any  of  such  trees,  and  from 
selling  or  disposing  of  any  of  the  timber  or 
trees  which  had  been  already  cut,  and  re- 
maining unsold,  and  firom  applying  or  em- 
ploying any  part  of  such  timber  odier  than 
in  and  about  such  repairs,  and  firom  com- 
mitting any  other  act  of  waste  or  injury 
upon  or  to  the  rectory  or  the  lands  or  pro- 
perty thereof,  or  any  part  thereof,  and  for 
an  account  of  the  monies  received  by  the 
defendant  on  account  of  the  sales. 

A  notice  of  motion  in  the  terms  of  the 
prayer  was  served  on  the  defendant. 

In  answer  to  the  motion,  the  defendant 
filed  an  affidavit  to  the  effect  that  he  had 
expended  on  the  repairs  of  the  rectory- 
house  a  much  larger  sum  than  he  had 
received  from  the  sale  of  the  timber  which 
had  been  sold. 

The  motion  now  came  on  to  be  heard. 

Mr,  Bacon  and  Mr.  Cairns,  for  the 
motion,  contended  that  the  defendant  had 
no  right  to  sell  the  timber.  They  said  that 
in  Knight  v.  Mosely  (1)   there  was  cer- 

(1)  Amh.176. 
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tainly  the  following  passage  from  Lord 
Hardwicke*s  judgment.  —  "  Parsons  may- 
fell  timber  or  dig  stone  to  repair,  and  they 
have  been  indulged  in  selling  such  timber 
or  stone  where  the  money  has  been  applied 
in  repairs." — In  a  note,  however,  to  the 
case  in  Mr.  Blunt's  edition,  Lord  Hard- 
wicke's  judgment  was  given  from  Mr.  Har- 
grave's  manuscript,  in  which  the  corre- 
sponding part  was  stated  thus : — **  Parsons 
may  fell  trees  for  repairs  and  dig  stone 
to  be  applied  for  the  benefit  of  the 
rectory,"  omitting  the  passage  as  to  the 
selling.  The  expressions  of  Lord  Hard- 
wicke  were  thus  commented  on,  by  Lord 
Eldon,  in  Wither  v.  the  Dean  and  Chap* 
ter  of  Winchester  (2)  :  —  "  There,  too, 
Lord  Hardwicke  expressly  declares,  (if  his 
words  are  rightly  reported^)  that  parsons 
may,  &c.  If  the  case  referred  to  be  cor* 
rectly  reported^  it  was,  &c.,"  thus  shewing 
that  Lord  Eldon  had  some  doubts  as  to 
the  correctness  of  the  report. — They  also 
referred  to  The  Bishop  of  Winchester  v. 
Wolgar  (3)  and  Herring  v.  the  Dean  and 
Chapter  of  St.  PauVs  (4),  and  cited  Strachy 
V.  Francis  (5),  in  which  case  Lord  Hard* 
wicke  said : — "  A  rector  may  cut  down  tim- 
ber for  the  repairs  of  the  parsonage-house 
or  the  chancel,  but  not  for  any  common 
purpose." 

Mr.  Willcock  and  Mr.  Bird^  for  the 
defendant,  relied  on  the  passage  in  Lord 
Hardwicke*s  judgment  m  Knight  v.  Mosely, 
and  cited  Wither  v.  the  Dean  and  Chapter 
of  Winchester* 

Mr,  Bacon  replied. 

Parker,  V.C.  (after  stating  the  terms 
of  the  notice  of  motion).*-The  defendant 
on  several  occasions  cut  and  sold  timber, 
and  he  said  that  monies  were  expended 
by  him  upon  necessary  repairs  upon  the 
rectory  buildings,  exceeding  the  sums  re- 
ceived for  the  timber  sold.  It  has  been  in- 
sisted, on  his  behalf,  that  he  was  entitled 
to  sell  timber  to  defray  the  expenses  of 
such  repairs,  and  authorities  were  cited  in 
support  of  this  proposition.  An  ordinary 
tenant  for  life,  it  is  well  known,  may  take 
timber  for  repairs,   but,  if  he  sells  the 

(2)  8  Mer.  421. 

(3)  8  Swanst  498,  n. 

(4)  Ibid.  492. 
($)  2  Atk.  217. 


timber,  it  is  considered  as  an  act  of  waste. 
Lord  Coke  says,  (Co.  Liit.  53,  6,)  "The 
tenant  cutteth  downe  trees  for  reparations, 
and  selleth  them,  and  after  buyeth  them 
againe,  and  imploys  them  about  neces- 
sary reparations,  yet  it  is  wast  by  the 
vendition."  He  laid  it  down  that  the 
tenant  could  not  sell  timber  to  enable 
him  to  pay  for  the  general  expenses  of 
the  repairs.  It  was  not  disputed  in  the 
argument  that  a  rector  was  under  re- 
strictions as  to  waste,  he  being  merely 
tenant  for  life.  I  know  of  no  principle  of 
law  upon  which  a  rector  can  obtain  more 
extensive  privileges  as  to  waste  than  an 
ordinary  tenant  for  life.  It  will  be  found 
that  Littleton  (pi.  644,)  has  stated,  **  That 
the  parson  or  vicar  that  is  seised,  &c.,  as 
in  right  of  his  church,  hath  no  right  of  the 
fee  simple  in  the  tenements,  but  the  right 
of  the  fee  simple  abideth  in  another  per- 
son." It  is  true  that  Lord  Coke,  in  his 
commentary  upon  this  section,  notices  that 
a  rector  had  some  rights  which  do  not 
belong  to  an  ordinary  tenant  for  life.  The 
words  are,  {Co.  Litt.  341,  a),  *'Upon  con- 
sideration of  all  our  bookes,  I  observe  this 
diversitie,  that  a  parson  or  vicar,  for  the 
benefit  of  the  church  and  of  his  successor, 
is  in  some  cases  esteemed  in  law  to  have  a 
fee  simple  qualified;  but  to  doe  anything 
to  the  prejudice  of  his  successor,  in  many 
cases  the  law  adjudgeth  him  to  have  in 
effect  but  an  estate  for  life."  The  autho- 
rities seem  to  shew  that  a  prohibition  for 
waste,  which  was  the  ancient  remedy 
against  tenants  for  life,  lay,  if  it  did  not 
now  do  so,  at  the  suit  of  the  patron  against 
the  rector— Com.  Dig.  tit.  *  Wast,' (A  1.), 
Vin.  Ahr.  tit.  'Waste,'  (A).  It  was  said 
that  the  powers  of  a  rector  to  take  wood 
could  not  be  thus  limited,  for  that,  if  timber 
was  grown  beyond  what  was  wanted  for 
repairs,  the  trees  might  go  to  decay,  and  that 
mines  might  remain  for  ever  unopened.  But 
it  is  to  be  observed,  that  the  parson,  with 
the  consent  of  the  patron  and  Ordinary, 
has  unlimited  power  of  alienation.  He 
may  cut  timber  and  open  mines,  the  patron 
and  Ordinary  taking  care  of  the  interests  of 
the  church,  and,  at  this  day,  the  Court 
would  have  no  difficulty,  upon  a  proper 
application,  in  directing  timber  to  be  cut, 
and  the  purchase-money  to  be  applied 
for  the  benefit  of  the  living.     Knight  v. 
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Moseljff  decided  by  Lord  Hardwicke,  and 
Wither  v.  the  Dean  and  Chapter  of  fVin* 
Chester,  were  relied  upon.  In  the  latter  of 
these  cases,  the  extent  to  which  the  dean 
and  chapter  were  entitled  to  cut  timber  for 
repairs  came  in  question.  But  it  must  be 
ol»erred,  that  a  dean  and  chapter  have  an 
estate  in  fee  simple,  and  at  common  law 
they  have  unlimited  power  of  alienation. 
On  whatever  grounds,  therefore,  the  re* 
strictions  under  which  they  lay  as  to  waste 
may  depend,  their  privOege  cannot  be  less 
than  those  of  a  rector.  In  the  case  before 
Lord  Eldon,  the  Dean  and  Chapter  of  Win* 
Chester  stated  that  timber  was  wanted  for 
repairs  of  the  cathedral,  and  that  the  timber 
growing  upon  the  premises  in  question  was 
insafficient  to  supply  them.  The  dean  and 
chapter,  as  Lord  Eldon  observed,  had  an 
undoubted  right  to  cut  the  timber,  and  the 
question  to  which  he  adverted,  as  a  point 
of  some  controversy,  was,  whether  an  eccle- 
siastical body  having  cut  timber  for  repairs 
was  bound  specifically  to  apply  such 
timber  to  the  actual  repairs  wanted.  He 
intimated  an  opinion  that  an  ecclesiastical 
body  was  not  to  be  compelled  to  apply  the 
identical  timber  by  removing  it  from  a 
distant  part  of  the  country.  The  right  of 
an  ecclesiastical  person  to  sell  timber  or 
to  apply  the  proceeds,  generally,  without 
regard  to  the  quantity  wanted,  was  not  in 
question  in  that  case. 

In  reference  to  the  question  before  Lord 
Eldon,  it  may  be  remarked  that  his  Lord- 
ship referred  to  the  case  in  Ambler^  with 
an  intimation  of  some  doubt  whether  Lord 
Hardwicke's  words  were  rightly  reported. 
In  the  case  of  Knight  v.  Mosely,  Lord 
Hardwicke  was  reported  to  have  said, 
'*  that  parsons  might  fell  timber,  or  dig  stone, 
to  repmr,  and  that  they  had  been  indulged 
in  selling  such  timber  or  stone  where  the 
money  had  been  applied  in  repairs."  It 
appears  from  Mr.  Blunt's  note,  that  this 
latter  part  was  not  contained  in  Mr. 
Hargrave's  notes  of  the  judgment.  The 
passage  was  ambiguous.  It  might  only 
mean  that  parsons  had  been  indulged  to 
the  extent  contended  for  by  the  permis- 
sion of  the  patron.  But,  however  this 
may  be,  the  report  in  Ambler  is  too  im- 
perfect and  too  doubtful  to  give  the 
weight  of  Lord  Hardwicke  to  the  propo- 
sition attributed  to  him,  that  rectors  and 


vicars  may  cut  to  any  extent  to  provide  a 
fund  for  general  repairs.  It  is  also  to  be 
observed,  that  Lord  Hardwicke,  in  the 
case  of  Strachy  v.  Francis,  treated  the 
privilege  of  a  rector  to  cut  timber  as  being 
the  same  as  that  of  an  ordinary  tenant  for 
life.  The  greater  part  of  the  timber  in  the 
present  case  had  been  cut  in  1849, 1850  and 
1851.  Part  of  this  was  sold,  and  of  such 
part  no  account  had  been  given  by  Mr. 
St.  John.  ShorUy  after  the  filing  of  the 
bill,  some  trees  were  cut,  which  are  now 
lying  on  the  glebe  lands.  There  was  some 
dispute  as  to  whether  they  were  cut  by 
Mr.  St.  John's  authority.  Considering 
the  admitted  fact,  that  timber  on  the  former 
occasions  was  cut  by  the  defendant  under 
circumstances  which  appear  to  me  to 
amount  to  waste,  and  also  the  claim  of 
right  made  by  the  defendant,  I  think  that 
the  patron  is  entitied  to  the  injunction 
sought  by  him.  The  terms  of  the  injunc- 
tion will  be  very  much  in  the  terms  of  the 
prayer  of  the  bill— (omitting  part  of  it)— 
"to  restrain  Mr.  St.  John  from  cutting  or 
felling,  or  causing  to  be  cut  or  felled,  any 
timber  or  other  trees  growing  on  the  glebe 
lands,  or  other  the  lands  belonging  to  the 
rectory,  except  such  trees  as  may  be  re- 
quired for  the  repairs  necessary  to  be  done 
upon  the  buildings  or  lands  of  the  rectory, 
and  from  selling  or  disposing  of  any  of  the 
timber  or  other  trees  which  had  been  already 
cut  upon  such  lands,  and  now  remaining 
unsold."  Where  the  rector  is  entitled  to 
cut  for  repairs,  ^he  is  at  liberty  to  take 
without  anybody's  consent.  As  Mr.  St. 
John  has  merely  taken  an  erroneous  view 
of  his  rights,  and  thereby  has  committed 
waste,  the  Court  will  not  be  justified  in 
restraining  him  beyond  what  tiie  law  had 
declared  to  be  waste. 


M 
Jan 
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Practice — Order  of  Course — Irregularity 
'•^Discharge, 

Applications  to  discharge  orders  obtained 
as  of  course  at  the  Rolls  should  be  made  to 
the  Court  to  which  the  cause  is  attached. 

An  order  had  been  obtained  as  of  course 
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at  the  Rolls  to  change  a  solicitor  in  this 
cause,  which  was  a  cause  attached  to  the 
court  of  Vice  Chancellor  Turner. 

Mr,  Moore  now  moved,  before  the  Mas- 
ter of  the  Rolls,  to  discharge  it  on  the 
ground  of  irregularity. 

Mr.  Gtyarrf.— Whatever  the  practice 
may  have  been,  it  is  now  settled  that 
applications  to  discharge  orders  of  course 
ought  to  be  made  in  the  court  to  which  the 
cause  is  attached;  the  merits  of  the  cause, 
if  necessary,  can  then  be  gone  into,  but 
that  cannot  be  so  in  this  court,  which 
never  considers  more  than  the  question  of 
regularity  or  irregularity:  this  had  been 
found  inconvenient,  and  it  has  been  aban- 
doned^26<A  Order  of  the  2nd  of  November 
1850  (1). 

The  Master  of  the  Rolls.— The  prac- 
tice has  been  varied  by  the  Order  mentioned, 
and  this  application  must  be  refused^  with 
costs. 


"  In  re  hartnall's  trusts. 


Parker,  V.C. 

1851. 

Dec.  6. 

1852. 

Feb.  13,  17.   •^ 

Trustee  Act,  1S50— Vesting  Order. 

A  9uim  of  stock  was  standing  in  the  names 
of  A.  and  B,  in  trust  for  C,  for  life,  with 
remainders  over.  A.  and  B.  refused  to 
pay  the  dividends  to  C.  On  a  petition  pre^ 
tented  hy  C.  under  the  Trustee  Act,  1850, 
that  the  right  to  receive  the  dividends  oe- 
erued  and  to  accrue,  might  be  vested  in  her, 
— Held,  first,  that  under  the  23rd  and  24th 
sections,  an  order  might  be  made  as  to  the 
dividends  already  accrued,  notwithstanding 
the  refusal  of  the  two  trustees ;  and,  second^ 
hf,  that  no  order  could  be  made  as  to  the 
future  dividends. 

Mr.  Hartnall,  by  his  will,  dated  in  1823, 
bequeathed  a  sum  of  stock  to  trustees,  upon 
trust  to  pay  the  dividends  to  the  petitioner 
for  life,  with  remainders  over.  This  sum 
became  vested  in  Mr.  Poole,  the  surviving 
trustee.     Mr.  Poole  died,  and  administra- 

(1)  20  Law  J.  Rep.  (n.8.)  Cbanc  iii. 


tion  to  his  estate  was  granted  to  two  ad- 
ministrators. 

This  was  a  petition  by  the  tenant  for 
life  stating  that  the  administrators  of  Mr. 
Poole  had  refused  to  receive  the  dividends, 
and  praying  for  an  order  of  the  Court  to 
vest  in  her  the  sole  right  to  receive  the 
dividends  which  had  accrued  and  the  future 
dividends  to  aoerue  due  during  her  life  (2). 

Mr.  Freeling,  for  the  petition,  stated  the 
difficulty  to  the  Court  arising  from  the 
above-mentioned  sections  of  the  act.  By 
applying  the  interpretation  clause  to  the 
23rd  section,  or  by  the  24th  section  the 
ease  might  be  brought  within  the  act. 

Parker,  V.C.  made  the  order. 

On  the  above  order  having  been  made, 
the  Bank  of  England  objected  to  that  part 
of  it  by  which  the  right  of  receiving  the 
future  accruing  dividends  was  vested  in 
the  petitioner.  At  their  request  this  point 
was  brought  before  the  Court. 

Mr.  Cotton,  for  the  Bank  of  England, 
contended  that  the  act  gave  the  right  only 
to  receive  past  dividends,  and  said  that 
the  Court  was  not  empowered  under  it  to 
give  an  order  vesting  die  right  to  receive 


(2)  The  23rd  section  of  the  Trustee  Act,  1850, 
so  far  as  relates  to  the  qaestion  before  the  Court,  is 
this : — *<  That  where  any  sole  trustee  of  anj  stock 
shall  neglect  or  refuse  to  receive  the  dividends 
thereof,  according  to  the  direction  of  the  person 
absolutely  entitled  thereto,  for  the  apace  of  twenty- 
eight  days  next  after  a  request  in  writing  for  that 
purpose  shall  have  been  made  to  him  by  the  person 
absolutely  entitled  thereto,  it  shall  be  lawful  for  the 
Court  of  Chancery  to  make  an  order  vesting  the 
sole  right  to  receive  the  dividends  thereof  in  such 
person  or  persons  as  the  said  Court  may  appoinU" 

The  24th  section  is  as  follows: — "That  where 
any  one  of  the  trustees  of  any  stock  shall  neglect 
or  refuse  (using  the  language  of  the  last  section)  it 
shall  be  lawful  for  the  Court  of  Chancery  to  make 
an  order  vesting  the  right  to  receive  the  dividends. 
Sec.  in  the  other  trustee  or  trustees  of  the  said 
atock,  or  in  any  person  or  persons  whom  the  said 
Court  may  appomt,  jointly  with  such  other  trustee 
or  trustees." 

By  the  2nd  section  it  is  enacted,  "  That  gene- 
rally, unless  the  contrary  shall  appear  from  the 
context,  every  word  importing  the  singular  number 
only  shall  extend  to  several  persons  or  things,  and 
every  word  importing  the  plural  number  ahall 
apply  to  one  person  or  thing,  and  every  word 
importing  the  masculine  gender  only  shall  extend 
to  a  female.'* 
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the  fatuie  dividends  in  a  person  not  en- 
titled to  the  capital. 

Parksb,  y.C.  said  that  he  had  made 
the  first  order  on  an  ex  parte  application* 
On  considenng  the  question,  with  the 
assiBtance  of  the  counsel  for  the  Bank  oi 
England,  he  thought  that  he  had  not  the 
power,  under  the  act,  of  directing  the  pay- 
ment of  the  dividends  of  stock  to  a  person 
not  entitled  to  the  stock.  The  effect  of 
this  would  he  to  make  the  Bank  of  Eng- 
land perform  the  functions  of  the  Accoun- 
tant General.  He  thought  that,  unless 
there  were  express  words  in  the  act  to  that 
effect,  he  could  not  create  such  a  relation 
between  the  Court  and  the  Bank  of  Eng- 
land. The  order  must  be  confined  to  the 
dividends  due  at  the  date  of  the  petition. 


Parur,  V.C") 

1851  •  VmACKENZIB  v.  MACKENZIE. 

Dec  19.     J 

Trustee  Act,  IS50— Vesting  Order. 

Stock  was  standing  in  the  names  of  A.  and 
B.  upon  trust  for  C.  for  Ufe,  with  remainders 
over.  Bg  an  order  made  in  a  cause  insti- 
tuted bg  C.  against  A.  and  B,  wUh  respect 
to  the  stock,  it  was  ordered  that  A.  and  B. 
thould  transfer  the  stock  to  the  credit  of  the 
cause,  A.  refused  to  make  the  transfer. 
A  petition  was  presented  bg  C.  under  the 
Trustee  Act,  1850,  and  in  the  cause,  prag- 
ing  thai  the  right  to  transfer  the  stock  might 
he  vested  in  B.  akme : — Held,  that  the  Court 
had  not  jurisdiction  to  make  the  order. 

A  sum  of  stock  was  standing  in  the 
namesof  R.Mayneand  Donald  Mackenzie, 
upon  trust  for  Miss  Mackenzie,  afterwards 
Mrs.  Simpson,  for  life,  with  remainders 
over.  Tins  suit  was  instituted  by  Miss 
Mackenzie  against  the  trustees  in  respect 
of  this  stock.  By  an  order  made  in  the 
cause,  on  the  8th  of  August  1851,  the 
trustees  were  ordered  to  transfer  the  stock 
to  the  credit  of  the  cause.  Mr.  Mayne 
having  declined  to  comply  with  the  order. 
Miss  Mackenzie  presented  a  petition  in 
the  cause  and  under  the  Trustee  Act,  1850, 
under  which  an  order  was  made,  in  accord- 
ance with  the  prayer,  declaring  that  Mr. 
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Mackenzie  was  a  trustee  of  the  stock,  and 
that  the  right  to  transfer  the  stock  had 
vested  in  Mr.  Mayne,  and  directing  that 
Mr.  Mayne  should  transfer  it  into  court. 

The  sections  of  the  act  having  reference 
to  this  order  are  the  2drd  and  24th  (1). 

The  Bank  of  England  having  declined 
to  allow  of  this  transfer,  on  the  ground  that 
the  order  made  was  not  authorized  by  the 
act,  a  motion  was  now  made  for  directing 
them  to  comply  with  the  order. 

Mr.  Tennani,  for  the  motion,  cited — 

In  re  King,  10  Sim.  605  ;  s.  c.  9  Law  J. 

Eep.  (n.s.)  Chanc.  257- 
In  rcRusselTs  Trust,  1  Sim.  N.S.  404; 
s.c.  20  Law  J.  Rep.  (n.s.)  Chanc.  196. 
and  referred  to  the  d7Ui  and  48rd  sections 
of  the  act. 

Mr.  Wigram  and  Mr.  Cotton,  for  the 
Bank,  contended,  that  the  act  did  not 
apply  to  the  case  in  question,  as  the  words 
were  "according  to  the  direction  of  the 
person  absolutely  entitled  thereto,"  whereas 
in  this  case  the  petitioner  had  only  an 
estate  for  life. 

Parker, y.C.  said  that,  while  he  thought 
that  a  large  construction  ought  to  be  put 
on  the  act,  care  must  be  taken  that  a  loose 
construction  was  not  put  on  it.  There 
were  two  positions  to  be  established  in  ap- 
plications under  the  act :  the  first,  that  the 
case  came  within  it;  the  second,  that  the 
application  should  be  made  by  Uie  proper 
parties.  The  case  brought  before  the  Court 
was  the  disobedience  of  a  trustee  to  obey 
an  order  where  there  was  an  absolute  interest 


(1)  By  the  2Srd  section  it  in  enacted:— "That 
where  any  lole  tmatee  of  any  stock  shall  refuse  to 
transfer  such  stock,  according  to  the  direction  of 
the  person  absolutely  entitled  thereto,  for  the  space 
of  twenty-eight  days  next  after  a  request  in  writing 
for  that  purpose  shall  hare  been  made  to  him  by 
the  pencn  aUobUelff  entitled  theretOf  it  shall  be  lawful 
for  the  Court  to  make  an  order  resting  the  sole  right 
to  transfer  such  stock,  in  such  person  or  persons  as 
the  said  Court  may  appoint" 

By  tiie  24th  section  it  is  enacted : — **  That  where 
any  one  of  the  trustees  of  any  stock  shall  refuse  to 
transfer  such  stock,  according  to  the  directions  of 
the  person  absolutely  entitled  thereto,  for  the  space 
of  twenty-eight  days,  &c  it  shall  be  lawful  for  the 
Court  of  Chancery  to  make  an  order  resting  the 
right  to  transfer  such  stock,  in  the  other  trustee  of 
the  sud  stock." 
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in  tbe  stock.  The  proper  remedy  was  to 
be  found  in  the  1  Will.  4.  c.  36.  sect.  15. 
division  15.  He  thonght  that  the  order 
could  not  be  proceeded  with. 

Mr.  Tennant  asked  that  the  order  of  the 
8th  of  August  might  be  discharged. 

Parker,  V.C.  said  that  this  could  only 
be  done  by  consent  of  all  parties,  or  on 
notice. 


Parker,  V.C") 

1852.        Vmackenzie  v.  Mackenzie. 
March  18.    J 

AiUtchment'-^Affidavit — Title  of  Order. 

By  an  order  entitled  in  a  cause  and  in  the 
matter  of  the  Trustee  Act,  A.  was  ordered 
to  transfer  a  sum  of  money  into  court.  The 
affidavit  of  service  of  this  order  on  A.  was 
entitled  in  the  cause  only.  '  A.  was  com^ 
mitted  for  contempt  for  refusing  to  obey  the 
order.  The  writ  of  attachment  was  dis* 
charged  for  irregularity,  on  the  ground  of 
the  difference  between  the  title  of  the  order 
and  the  title  of  the  affidavit. 

Miss  £.  F.  Mackenzie,  an  infiant,  by  her 
next  firiend,  filed  a  bill  against  Donald 
Mackenzie  and  R.  Mayne,  in  respect  of  a 
sum  of  stock  standing  in  their  names,  and 
afterwards,  having  married  Mr.  Simpson, 
filed  a  bill  of  revivor  against  him. 

By  an  order  made,  on  the  Sth  of  August 
1851,  in  the  cause  and  under  the  Trustee 
Act,  1850,  it  was  ordered  (among  other 
thin^)  that  the  right  to  transfer  the  stock 
should  be  vested  solely  in  Mr.  Mayne, 
and  that  Mr.  Mayne  should  transfer  such 
stock  into  the  name  of  the  Accountant 
General  to  the  credit  of  the  cause.  The 
Bank  of  England  having  declined  to  allow 
the  transfer  to  be  made,  on  the  ground 
that  the  case  did  not  come  within  the 
Trustee  Act,  the  matter  was  again  brought 
before  the  Court,  and  the  Court  declined 
to  interfere  (see  last  case). 

On  the  22nd  of  January  1852  an  order 
was  made,  on  the  motion  of  Mr.  Mayne, 
whereby  it  was  (among  other  things)  or- 
dered, that  the  order  of  the  Sth  of  August 
1851  should  be  discharged,  and  that  Mr. 
Mackenzie  should  concur  with  Mr.  Mayne 


in  making  a  transfer  of  the  stock  into 
court. 

The  title  of  this  order  was  as  follows : — 
''  Between  £.  F.  Mackenzie,  plaintiff,  and 

D.  Mackenzie,  R.  Mayne,  and  P.  S.  Keir, 
defendants,  and  between  E.  F.  Simpson, 
an  infant,  by  her  next  friend,  plaintiff,  and 
C.  R.  Simpson,  defendant,  and  in  the  mat- 
ter of  the  Trustee  Act,  1850." 

Mr.  Mayne  having  refused  to  comply 
with  the  order,  was  committed  for  con- 
tempt. 

The  title  of  the  affidavit  of  the  service 
of  the  order  on  Mr.  Mayne,  upon  which 
the  writ  of  attachment  was  issued,  was  as 
follows :  —  "  Between  E.  F.  Mackenzie, 
plaintiff,  and  D.  Mackenzie,  R.  Mayne, 
and  P.  S.  Keir,  defendants,  and  between 

E.  F.  Simpson,  late  an  in&nt,  by  her  next 
friend,  plaintiff,  and  C.  R.  Simpson,  de- 
fendant." 

The  differences  between  the  two  titles 
were,  that  in  the  former  there  were  the 
words  ''an  infant,"  and  in  the  latter  'Mate 
an  infant,"  and  that  in  the  latter  there  was 
no  mention  of  the  Trustee  Act. 

This  was  a  motion  that  the  writ  of 
attachment  of  Mr.  Mackenzie  might  be 
discharged  for  irregularity. 

The  deponent  to  the  affidavit  stated  that 
he  "  did  personally  serve  the  said  D. 
Mackenzie  with  an  order  made  in  this 
cause." 

Mr.  Toiler,  for  the  motion,  contended 
that  the  affidavit  of  the  service  was  irr^n- 
lar :  first,  on  the  ground  that  in  the  title 
there  ought  to  have  been  the  words  "  £.  F» 
the  wife  of  C.  R.  Simpson,"  instead  of 
"  E.  F.  Simpson ;"  and,  secondly,  that  the 
title  ought  to  have  contained  a  reference 
to  the  Trustee  Act. 

Mr.  Tennant,  for  Mr,  Mayne,  contended 
that  the  affidavit  was  regular. 

Parker,  V.C.  (after  conferring  with  Mr. 
Berrey,  the  Clerk  of  Records  and  Writs)  aaid 
that  Mr.  Berrey 's  opinion  was,  first,  that 
if  the  title  of  the  affidavit  had  followed  the 
title  of  the  order,  the  affidavit  would  have 
been  regular,  although  the  title  of  the 
order  might  not  have  been  correct ;  and, 
secondly,  that  as  the  title  of  the  affidavit 
did  not  follow  the  title  of  the  order  (the 
Trustee  Act  being  mentioned  in  the  one 
and  not  in  the  other),  the  affidavit 
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irregular.  He  said  tbat  he  thought  that 
the  opinion  of  the  officer  of  the  Court  was 
deserving  of  great  consideration  in  such 
matters,  and  that  he  should  follow  it. 
There  was  the  possibility  that  there  might 
have  been  the  service  of  some  other  order. 
The  writ  must  he  discharged. 

Mr,  Toller  asked  that  it  might  be  dis- 
charged, with  costs,  and  contended  that  in 
such  a  matter  the  Court  had  not  discretion 
as  to  costs. 

Parker,  V.C.  said  that  he  considered 
that  he  had  a  discretion  in  the  matter,  and 
that  he  should  not  give  Mr.  Mackenzie 
his  costs. 

Writ  discharged^  without  costs. 


LoBos  Justices.^ 

1852.  >       SIMS  V.  HELLING. 

April  26.     3 

Practice — Appeal  from  an  Order  on  a 
Claim. 

On  the  hearing  of  an  appeal  from  the 
whole  order^  made  at  the  hearing  of  a  suit 
bg  clatm^  the  same  rule  is  followed  as  to 
opening  as  on  an  appeal  from  the  whole 
decree  made  in  a  suit  bg  biU. 

This  case  came  on,  by  way  of  appeal 
from  a  decision  of  the  Master  of  the  Rolls, 
by  which  he  made  a  decree  in  favour  of 
the  plaintiff  (1),  the  defendant  appealing 
from  the  whole  decree. 

On  the  case  being  called  on, 

Mr,  Roundell  Palmer  and  Mr,  Sandgs 
requested  an  expression  of  opinion  from 
the  Bench  as  to  Uie  rule  of  practice  to  be 
adopted  on  appeals  from  decrees  made 
upon  claims,  as  to  the  proper  party  to  open 
the  case.  The  plaintiff  here  appeared  to 
support  the  order  of  the  Master  of  the 
Rolls  made  in  his  favour,  the  defendant 
having  appealed  against  the  whole  decree. 

[Lord  Justice  Kniqht  Bruce.'— We 
have  had  this  point  not  unfrequenUy  men- 

(1)  Reported  ante,  p.  76.  The  appeal  was  heard 
a  few  days  after  the  point  ahove  was  decided,  when 
their  Lordships  affirmed  the  decree  of  the  Master 
of  the  Rolls. 


tioned,  but  on  each  occasion  we  have  as 
yet  abstained  from  laying  down  any  general 
rule,  and  have  not  desired  what  we  did  to 
be  taken  as  a  precedent.] 

Mr,  Bethell  and  Mr,  Tripp,  for  the 
appellant. — It  would  be  very  convenient 
if  a  general  rule  of  practice  were  settled. 
The  general  scope  of  the  wording  of  the 
29th  of  the  Orders  of  April  1850,  would 
seem  to  imply  that  the  rule  respecting 
appeal  motions  was  to  be  followed,  for  it 
is  said,  '*  any  order  made  in  pursuance  of 
these  Orders  may  be  discharged,  altered, 
varied,  or  set  aside  on  motion,"  and  the 
30th  Order  says  that  any  order  may  be 
discharged  or  varied  "  on  motion,"  so  that 
your  Lordships  would  appear  to  be  called 
upon  to  frame  your  proceedings  in  the 
same  way  as  if  ^e  defendant,  the  appel- 
lant, were  now  moving  to  discharge  the 
order  made  by  his  Honour  the  Master  of 
the  Rolls.  If  that  be  so,  then,  as  appel- 
lant, he  would  begin. 

Mr,  BedweU  (the  Registrar),  in  answer 
to  a  question  from  the  Court,  said  his 
impression  was,  that  the  Orders  contem- 
plated that  the  proceedings  on  such  an 
appeal  should  be  conducted  on  the  same 
rule  as  on  an  appeal  from  a  decree  made 
in  a  suit  by  bill. 

Mr,  Roundell  jPa/mer.— That  view  is 
borne  out  by  the  language,  for  although 
the  word  "  order"  is  used  throughout  when 
speaking  of  the  decision  come  to  on  a 
claim,  yet  the  14th  Order  says  that  every 
order  "  so  to  be  made  is  to  have  the  effect 
of,  and  may  be  enforced  as  a  decree*  or 
decretal  order  made  in  a  suit  commenced 
by  bill."  It  certainly  appears,  indepen- 
dently of  the  wording  of  the  Orders  of 
April  1850,  more  rational  that  the  same 
practice  should  be  followed  in  a  suit  by 
claim,  as  in  a  suit  by  bill,  so  far  as  an  ap- 
peal is  concerned. 

Lord  Justice  Lord  Cranworth. — In 
my  opinion  the  better  rule  to  follow  will 
be  to  adopt  the  analogy  to  a  decree  pro- 
nounced in  a  suit  by  bill,  and  to  treat 
this  appeal  and  all  subsequent  appeals 
in  that  manner.  The  appeal  here  being 
against  the  whole  decree,  the  plaintiff  will 
begin.  I  do  not  think  that  by  the  use  of 
the  word  ''  motion,"  in  the  Orders,  there 
was  any  intention  to  give  any  collateral 
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advantage  as  to  the  opening  and  the  reply 
in  the  case  of  an  appeal.  The  order  of  the 
Court,  in  the  case  of  a  claim,  is  as  mnch 
a  decree  as  a  decree  or  decretal  order  in  a 
suit  hy  bill. 
Lord  Justice  Kniqht  Brucb  concurred. 


HICKLING  «.  BOTER. 


1851. 
Feb.  12, 14 
Nov.  6. 

Legacy — Specific  Bequest  of  Leaseholds 
'-^Covenant  to  Repair — DUapidations, 

A  testatrix  bequeathed  leasehold  property 
to  R.  A,  absolutely  during  the  residue  of  her 
term,  subject  to  the  payment  of  the  rent  and 
performance  of  the  covenants  reserved  and 
contained  in  the  lease ;  and^  as  to  her  resi^ 
duary  estate^  subject  to  the  payment  of  her 
debtSf  ^c,  she  gave  the  same  to  /.  B.  abso* 
kttely : — Held,  upon  appeal,  reversing  the 
decree  below,  that  R,  A.  took  the  leaseholds 
cum  onere,  namely,  with  the  Uahility  to 
make  good  the  dilapidations  that  had  ac» 
erued  during  the  life  of  the  testatrix  ;  and 
that  R.  A.  should  indemnify  the  executors 
against  UabUity  under  the  covenant  to  repair 
before  he  was  let  into  possession. 

The  principal  question  in  this  case  was, 
whether  a  specific  legatee  of  a  leasehold 
estate  took  the  same  subject  to  the  liability, 
under  the  covenant  to  repair  contained  in 
the  lease,  to  make  good  the  dilapidations 
that  had  accrued  in  the  lifetime  of  the  tes-' 
tatrix,  or  whether  the  residuary  estate  of 
the  testatrix  was  primarily  liable  in  ex^ 
oneration.  The  Vice  ChanceUor  Wigram 
held  that  the  residuary  estate  was  liable  in 
exoneration  of  the  specific  bequest,  and 
directed  a  certain  part  of  the  residuary 
estate  to  be  set  apart  as  an  indemnity  fund 
to  the  executors  of  the  testatrix. 

The  present  appeal  was  from  that  de- 
cree. 

The  Attorney  General  and  Mr.  Shapter, 
for  the  appeal  $  and 

Mr.  Teed  and  Mr,  Craig,  contrd. 

The  facts  of  the  case  sufficiently  appear 
in  the  judgment ;  but  the  following  cases 
were  cited,  besides  those  noticed  in  the 
judgment  :— 


Simmons  v.  BoUand,  3  Mer.  547. 
Rochfort  V.  Battersby,  2  H.  L.  Rep. 

388. 
Wildridge  v.  M'Kane,  1  Moll.  122. 
Thomas  v.  Montgomery,  1  Russ.  &  M* 

729. 
Vernon  v.  Lord  Egmont,  1  Bligh,  N.S. 

554. 
Cox  V.  King,  9  Beav.  530. 

Nov.  6.-^The  Lord  Chancellor. — 
This  is  an  appeal  against  so  much  of  an 
order  of  Wigram,  V.C,  made  on  the  12th 
of  July  1844,  on  furtlier  directions,  as  di- 
rected that  a  certain  sum  of  stock  should 
be  set  aside  to  indemnify  the  executors  of 
the  testatrix  in  the  cause  against  liabilities 
in  respect  of  the  repair  of  premises  held 
under  a  lease,  which  was  bequeathed  by 
the  will.  The  facts  of  the  case  are  these : 
Zillah  Taylor,  by  her  will,  dated  in  Octo- 
ber 1837»  bequeathed  the  leaseholds  in 
question  to  R.  Ashby,  his  executors,  &c. 
absolutely,  during  the  residue  of  her  term 
therein,  subject  to  the  payment  of  the  rent 
and  performance  of  the  covenants  reserved 
and  contained  in  the  lease  under  which  she 
held  the  same  premises ;  and  as  to  her 
residuary  real  and  personal  estate,  subject 
to  her  debts,  &c.,  she  gave  the  same  to 
James  Boyer,  his  heirs,  executors,  adminis- 
trators, and  assign  absolutely.  In  Sep- 
tember 1839  the  testatrix  died,  and  after- 
wards two  of  her  executors  filed  a  bill  for 
the  administration  of  her  estate.  In  May 
1842  a  decree  was  made  referring  it  to  the 
Master  to  take  the  usual  accounts  and 
directing  certain  inquiries  as  to  liabilities. 
In  1844  the  report  was  made,  certifying 
that  by  an  indenture  of  lease  of  the  7tli  of 
April  1803,  a  piece  of  ground  and  seven- 
teen messuages  thereon  were  granted  to 
Geoige  Taylor  for  ninety-nine  years  fit>m 
the  25th  of  March  then  last,  and  that  in 
such  lease  was  contained  a  covenant  on 
the  part  of  George  Taylor,  his  executors, 
administrators  and  assigns,  to  keep  the 
said  premises,  and  all  buildings  that  might 
thereafter  be  erected  on  the  said  piece  of 
ground,  in  proper  repair  during  the  con- 
tinuance of  the  term ;  that  G*  Taylor  made 
three  underleases  of  different  parts  of  the 
said  premises,  containing  similar  covenants 
to  repair;  and  that  the  said  G.  Taylor 
bequeathed  the  premises    to  his   cousin 
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George  Taylor,  who  bequeathed  the  same 
to  Zillah  Taylor ;  that  at  the  time  of  her 
death,  dilapidations  had  taken  place  (but 
whether  any  had  taken  place  before  the 
commencement  of  her  title  the  Master  was 
unable  to  state) ;  that  in  November  1839 
it  would  have  required  1,849^.  to  have  put 
the  premises  in  repair,  but  in  April  1843 
only  1,369/.  By  the  order  of  the  12th  of 
July  1844  it  was  ordered,  among  other 
things,  that  the  sum  of  1,500/.  3/.  per 
cent  bank  annuities  should  be  carried  over 
to  an  account  to  be  entitled  "The  Ex- 
ecntors'  Indemnity  Account,"  and  that  the 
dividends  thereof  should  be  laid  out  in  the 
like  stock,  &c. ;  and  it  was  ordered  that 
Richard  Ashby  should  be  let  into  posses- 
sion, and  that  the  deeds  should  be  delivered 
up  and  the  rents  paid  to  him,  and  that  J. 
Boyer  should  be  at  liberty  to  take  legal 
proceedings  to  compel  the  under-lessees  to 
repair,  and  for  that  purpose  to  make  use  of 
the  names  of  the  executors,  who  were  to  be 
indemnified  out  of  the  indemnity  fund.  In 
April  1845  J.  Boyer  died,  and  by  an  order  of 
the  7th  of  May  1846,  it  was  ordered  that  the 
executors  of  J.  Boyer  should  be  at  liberty 
to  take  proceedings  against  the  under- 
lessees,  to  compel  tiiem  to  make  good  the 
dilapidations,  and  for  that  purpose  to  use 
the  names  of  the  surviving  executors  of 
the  testatrix.  By  an  order  of  the  30th 
of  May  1846,  on  the  petition  of  the  sur- 
viving executors  of  the  testatrix,  it  was 
ordered  that  the  legacy  duty  of  the  residue 
of  the  testatrix's  estate  should  be  paid, 
pardy  out  of  the  indemnity  fbnd,  and  that 
the  dividends  of  that  fund  should  be  paid 
to  the  executors  of  J.  Boyer,  and  that  the 
deficiency  in  that  fund,  caused  by  such 
payments  thereout,  should  be  made  up  out 
of  certain  other  funds.  In  1847  R.  Ashby 
died,  and  William  Cherrington,  the  executor 
of  J.  Boyer,  has  appealed  from  so  much  of 
the  order  of  July  1844  as  directed  1,500/. 
to  be  carried  over  to  an  account  entitled 
*•  The  Executors'  Indemnity  Account," 
and  the  dividends  invested  in  trust  to  the 
like  account,  and  the  executors  of  the  tes- 
tatrix to  be  indemnified  thereout,  and  from 
so  much  of  the  order  of  the  30th  of  May 
1846  as  directed  the  deficiency  in  the 
executors'  indemnity  fund  to  be  made 
good  ;  and  the  appellant  prayed  that  what 
remained  of  the  indemnity  fond,  after  the 


payments  directed  by  the  order  of  the  30th 
of  May  1846,  with  the  dividends  thereof, 
should  be  paid  to  himself. 

The  appellant  contends  that,  under  the 
terms  of  the  bequest,  the  legatee  took  sub- 
ject to  the  liabilities  attaching  to  the  lease, 
and  that  he,  and  not  the  testatrix's  estate, 
was  bound  to  pay  the  expenses  of  the  re« 
pairs ;  and  I  am  of  opinion  that  by  the  ex- 
press terms  of  the  wiU,  R.  Ashby  was  to 
take  the  leasehold  estate  cum  onere.  For 
the  respondents,  the  cases  of  Cochrane  v. 
Robiruon  (1)  and  Fletcher  v.  Stevenson  (2) 
were  cited ;  but  in  neither  of  those  cases 
did  the  will  contain  any  expressions  similar 
to  those  in  the  present  case.  But  there 
are  two  cases  in  which  similar  expressions 
occur.  In  Serle  v.  St,  Ehy  (3)  the  testa- 
tor devised  his  land  in  D.  to  A,  an  in&nt, 
at  her  age  of  twenty-one,  subject  to  the 
incumbrances  thereupon,  the  rents  to  be 
paid  to  her  father  for  her  maintenance,  and 
he  devised  other  lands  to  trustees  for  the 
payment  of  his  debts.  It  was  objected 
that  the  lands  in  D.  were  devised  subject 
to  the  incumbrances  thereon,  for  which 
reason  the  devisee  must  take  them  cum 
onere;  but  the  Master  of  the  Rolls  said 
that  the  devise  of  the  estate,  subject  to  the 
incumbrances,  was  no  more  than  what  was 
implied  ;  for  the  testator  could  not  do 
otherwise ;  but  when  the  testator  devised 
other  lands  to  pay  his  debts,  that  must 
be  intended  all  his  debts ;  and  that  was 
the  stronger  by  reason  of  the  dispo- 
sition of  the  interim  rents,  which  was  as 
much  as  to  say  that  they  should  not 
be  applied  in  discharge  of  the  mortgage. 
In  Graves  v.  Hicks  (4)  a  testator  de- 
vised real  estate,  subject  nevertheless  to 
such  charges  and  incumbrances  as  should, 
at  the  time  of  his  death,  be  existing  thereon 
by  virtue  of  any  marriage  settiement  or 
other¥rise ;  and  he  bequeathed  his  residuary 
personal  estate,  subject  to  and  charged 
with  the  payment  of  his  debts  ;  the  real 
estate  was  in  mortgage  to  secure  a  sum 
setUed  on  his  daughter  on  her  marriage ; 
and  the  mortgage  deed  contained  the  usual 

(1)  11  Sim.  878;    s.  c«  7  Law  J.  Rep.  (h.8.) 
Chanc.  260. 

(2)  3  Hare,  860. 
(8)  2  P.  Wms.  886. 

(4)  6  Sim.  891 ;  8.c.  4  Law  J.  Rq).(NA)Cliane. 
239. 
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corenant  for  tbe  payment  of  the  money. 
The  Vice  Chancellor  held,  that  the  mort- 
gaged premises  were  charged  with  and 
subject  and  liable  in  the  first  instance  to 
the  payment  of  that  sum ;  and  he  grounded 
his  decision  partly  on  the  words  "  subject 
nevertheless,"  and  partly,  on  the  distinc- 
tion between  an  ordinary  mortgage  and  the 
provisions  in  a  settlement ;  and  he  quoted 
the  words  of  Lord  Hardwicke,  in  Lanoy 
V.  the  Duke  of  Athol(b\  There  being  a 
borrowing  and  a  lending  in  tbe  case  of 
a  mortgage,  the  real  estate  is  considered 
only  as  a  pledge,  and  the  personal  estate, 
which  is  the  natural  fund,  is  liable  in  the 
first  instance ;  but  this  rule  has  never  been 
carried  so  far  as  to  extend  it  to  a  provision 
upon  a  settlement.  There  is  a  distinction 
also  between  testamentary  gifts  of  mort- 
gaged estates  and  leaseholds ;  the  words 
*'  subject,  &c."  when  used  in  relation  to 
the  first,  are  not  mere  surplusage,  even 
when  they  are  not  construed  to  import  that 
the  party  is  to  take  cum  onere ;  for  they 
may  be  meant  to  shew  at  once  that  the 
estate  is  in  mortgage;  but  those  words, 
when  used  with  r^erence  to  property  de- 
scribed as  leasehold,  are  surplusage,  imless 
they  are  construed  to  signify  that  the  be- 
quest is  to  be  subject  to  the  performance 
of  the  covenant  to  repair  in  respect  of 
dilapidations  existing  at  the  death  of  the 
testator.  It  appears  to  me,  however,  only 
natural,  and  in  accordance  with  the  pre- 
sumable intention  of  the  testator  in  making 
a  specific  bequest  of  leaseholds,  that  the 
legatee  should  take  them  subject  to  the 
burden  of  repairs.  It  is  true  that,  except 
in  special  cases,  the  general  personal  estate 
is  the  first  fund  for  the  payment  of  debts, 
and  the  other  kinds  of  property  are  exoner- 
ated ;  but  the  doctrine  of  exoneration  has 
no  application  to  a  case  like  the  present. 
Lord  Hardwicke,  in  the  passage  quoted  by 
the  Vice  Chancellor  in  Graves  v.  Hicks^  has 
pointed  out  a  distinction  between  ordinary 
mortgages  and  provisions  in  a  settlement ; 
and  even  in  the  case  of  a  mortgage,  the 
cases  of  ScoU  v.  Beecher  (6),  The  Earl  of 
Ilchester  v.  i?ie  Earl  of  Carnarvon  (7) 


(5)  2  Atk.  444. 

(6)  5  Mad.  96. 

(7)  1  Beav.  209 ;  t  c.  8  Law  J.  Rep.  (ma) 
Cbanc  245. 


and  The  Earl  of  Clarendon  v.  Barham  (8) 
shew  that  where  the  mortgage  debt  was 
not  the  original  debt  of  the  testator,  the 
estate  itself  must  bear  the  burden,  even 
though  the  testator  has  charged  other  parts 
of  his  property  with  the  payment  of  his 
debts ;  and  if  there  is  a  distinction  between 
an  ordinary  mortgage  and  a  settlement  by 
way  of  mortgage  as  regards  exoneration, 
there  is,  at  least,  an  equal  distinction  be- 
tween a  mortgage  and  the  present  case* 
The  general  personal  estate  of  the  testa- 
trix never  received  anything  which,  as  in 
the  case  of  a  mortgage  debt,  it  was  under 
a  natural  obligation  to  replace;  nor  was 
the  liability  in  respect  of  tbe  dilapidations 
an  actual  debt  of  the  testatrix,  for  non 
constat  but  that  the  under-lessees  would 
do  the  repairs  when  called  upon.  Both  on 
the  language  of  the  will  and  on  general 
principles  I  am  of  opinion  that  R.  Ashby 
was  Uable  as  between  himself  and  the 
executors  of  the  testatrix  to  do  the  repairs 
in  respect  of  dilapidations  existing  at  the 
time  of  the  testatrix's  death.  But  what- 
ever may  be  the  case  with  respect  to  tbe 
liability  to  repairs  as  between  the  specific 
and  residuary  legatees,  no  disposition  and 
no  expression  of  intention  on  her  part  can 
alter  the  rights  of  the  lessor. 

The  testatrix  was  an  assignee  of  the 
lease,  and  an  assignee  cannot,  by  assigning 
over,  get  rid  of  his  liability  for  breaches  of 
covenant  committed  during  the  period  of 
his  occupation.  The  executors,  therefore, 
are  entitled  to  an  indemnity  in  respect  of 
such  liability.  I  do  not  consider  the 
lessors  barred  in  this  case  by  not  having 
come  in  before  the  Master;  for  though 
the  liabUity  was  known,  yet  it  was  nncer- 
tain  whether  it  would  not  be  removed  by 
a  repair  of  the  premises ;  which,  indeed* 
has  taken  place  to  a  considerable  extent 
since  the  death  of  the  testatrix. 

An  objection  was  taken  that  the  right  of 
the  appellant  has  been  waived  by  the  peti- 
tion of  the  7th  of  May  1846,  and  the  ordor 
obtained  thereon.  But  this  objection  is 
not  tenable,  for  the  executors  of  Boyer 
were  entitled  to  the  residuary  estate,  and 
the  residuary  estate  was  liable  to  the  lessor, 
and  the  under-lessees  were  liable  to  those 
claiming  under  G^ige  Taylor  and  the 

(8)  1  Yon.  &  C.  C.C.  688. 
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testatrix ;  and  the  executors  of  James 
Beyer  were  justified  in  endeavouring  to 
compel  the  under-lessees  to  repair  for  the 
purpose  of  removing  the  liability  of  the 
testatrix's  estate ;  but  this  did  not  affect 
their  right  as  between  R.  Ashby  and  them- 
selves to  require  that  the  expense  of  the 
repairs  shoiidd  be  borne  by  R.  Ashby 
rather  than  by  the  residuary  estate.  In 
ShadboU  v.  Woodftdl  (9)  it  was  held  that  an 
executor  who  had  consented  uncondition- 
ally to  a  specific  bequest  of  the  testator's 
personal  estate  was  not  entitled  to  an  in- 
demnity out  of  the  general  estate  in  respect 
of  a  covenant  in  ^e  lease.  But  in  this 
case  it  does  not  appear  that  such  an  assent 
was  given.  I  think  the  order  of  July  1 844 
was  wrong  in  directing  the  leaseholds  to  be 
given  up  to  R.  Ashby,  but  that  he  ought 
to  have  been  required  to  give  an  indemnity 
to  the  executors  before  being  let  into  pos- 
session ;  and  then  there  would  have  been 
no  need  of  impounding  any  part  of  the 
residuary  estate.  How  to  midce  a  decree 
which  will  be  consistent  with  the  rights  of 
all  parties,  the  executors  of  the  testatrix, 
the  executors  of  Boyer,  the  executors  of 
R.  Ashby  and  the  lessor,  is  not  easy  to 
determine.  But  I  think  I  shall  be  accom- 
plishing this,  as  £Eur  as  may  be,  by  declaring 
that  R.  Ashby  took  the  premises  subject 
to  the  liability  of  performing  the  covenant 
to  repair,  and  by  directing  the  personal 
representative  of  R.  Ashby  to  deliver  up 
possession  to  the  executors  of  the  testatrix 
till  the  repairs  be  done  or  indemnity  given ; 
and  that  the  present  indemnity  fund  be 
made  up  as  directed  by  the  order  of  the 
SOth  of  May  1846 ;  and  that,  when  the 
executors  of  the  testatrix  shall  have  been 
so  indemnified,  then  the  indemnity  fund 
shall  be  paid  to  the  executors  of  J.  Boyer, 
and  the  dividends  be  paid  to  them  in '^  the 
mean  time ;  and  that  the  personal  repre- 
sentatives of  R.  Ashby  be  at  liberty  to 
take  proceedings  against  the  under-lessees, 
and  for  that  purpose  to  use  the  names  of 
the  executors  of  the  testatrix,  they  being 
indemnified  out  of  the  fund  retained  by 
them. .  At  the  same  time  I  think  it  right 
that  the  personal  representative  of  R. 
Ashby  should  have  an  opportunity  of  con- 
testing this  order.     Therefore,  I  make  the 

(9)  2  ColL  3a 


order  I  have  mentioned,  unless  such  repre- 
sentative within  one  month  after  the  service 
of  the  order  present  a  petition  to  have 
the  matter  re-heard. 


if.R.  ") 
.12,13;V 
ec.  2.     J 


M.R. 
Nov 
Dec 


TOULMIN  V.  R£ID. 


Interpleader — Defendantt-^Relief against 
Plaintiffs. 

G.  P,  the  elder  was  the  owner  of  one^ 
third  of  a  ship,  Messrs,  S,  M,  8^  Co.,  of 
Calcutta,  were  the  owners  of  another  third, 
and  were  mortgagees  of  the  other  third,  of 
which  G,  P.  the  younger  was  the  owner, 
R,  /.  ^  Co.,  of  London,  were  the  agents  of 
S,M,  8^  Co,,  and  they  appointed  Messrs,  7*. 
the  ship^s  brokers,  who  as  such  received  the 
freight,  which  amounted  to  2,721/.  2s,  *I\d,, 
and  paid  one-third,  907^.  Os.  lOd,,  to  G.  P, 
the  elder,  R,  I,  S^  Co,  accepted  several 
biUs  of  exchange  drawn  against  this  freight, 
and  before  they  became  due  stopped  pay- 
ment, Sf  M,  ^  Co,  also  stopped  payment, 
and  finally  became  insolvent.  Claims  were 
then  made  upon  Messrs,  T,  for  the  whole 
freight  by  R,I,  ^  Co,,  and  also  by  theholders 
of  the  bills  drawn  by  them,  as  well  as  on 
behalf  of  S,  M,  ^  Co,  and  G,  P,  the  younger, 
and  upon  a  bill  filed  by  Messrs,  T,  that  the 
defendants  might  interplead  in  respect  of 
the  1,814/.  \s,  9d,  :^^Held,  t?uit  no  decree 
could  be  made  in  the  suit  to  compel  the 
plaintiffs  to  bring  the  entire  freight  into 
court;  that  as  no  defendant  asked  to  have  the 
biU  dismissed,  the  Court  must  make  a  decree 
of  interpleader ;  and  that  such  decree  would 
only  protect  them  to  the  extent  of  1,814/. 
Is.  9d, 

This  bill  was  filed,  by  Henry  Heyman 
Toulmin  and  Calvert  Toulmin,  who  in 
and  previous  to  the  month  of  July  1847 
carried  on  the  business  of  ship-brokers 
at  31,  Great  St.  Helen's,  under  the  firm 
of  "  Henry  and  Calvert  Toulmin,"  against 
Sir  John  Rae  Reid,  Bart.,  John  Irvine, 
George  Reid,  James  Milligan,  Robert  and 
J.  Henderson,  and  against  George  Palmer 
the  younger  and  John  Cochrane,  when 
they  should  come  within  the  jurisdiction ; 
and  it  prayed  that  the  defendants  might 
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interplead  togetiher;  and  that  it  might 
be  {iscertained  and  declared  to  which  of 
the  defendants  the  sum  of  1,814/.  Is.  9(2., 
and  every  part  thereof,  of  right  belonged, 
or  was  payable,  or  ought  to  be  paid,  the 
plaintiffs  being  ready  and  willing  and 
offering  to  pay  the  sum  to  such  of  the 
defendants  as  should  appear  to  be  entitled 
thereto ;  and  that  the  plaintiffs  in  the 
mean  time  might  pay  the  money  into  court ; 
and  that  Messrs.  R.  &  J.  Henderson  might 
be  restrained  from  issuing  execution  on  an 
attachment  issued  from  the  Lord  Mayor's 
Court,  or  taking  any  other  proceedings  in 
respect  thereof  against  the  plaintiffs ;  and 
that  Messrs.  Cochrane  &  Palmer  might 
be  restrained  from  prosecuting  the  actions 
commenced  by  them,  and  that  Messrs. 
Cochrane  &  Palmer,  Sir  J.  R.  Reid,  and 
Messrs.  Irvine,  G.  Reid  and  Milligan  might 
be  restrained  from  taking  any  proceedings 
lit  law  against  the  plaintiffs. 

Previously  to  July  1847  Geoige  May 
and  Charles  Hampden  Pickford  carried  on 
business  at  Calcutta  in  partnership,  as  mer- 
chants and  agents,  under  the  style  of 
Saunders,  May,  Fordyce  &  Co.  And  Sir 
J.  R.  Reid,  J,  Irvine,  G.  Reid  &  J, 
Milligan  carried  on  business  in  London, 
in  partnership  as  merchants  and  agents, 
under  the  style  of  Reid,  Irvine  &  Co. 

Previous  to  this  time  both  these  firms 
were  in  mutual  intercourse  and  correspond 
dence,  and  had  divers  dealings  and  trans- 
actions with  each  other. 

In  July  1847  G.  Palmer  the  elder,  of 
Newcastle-upon-Tyne,  G.  Palmer  the 
younger,  now  residing  at  Calcutta,  out  of 
the  jurisdiction,  master  mariner,  and  the 
defendants,  G.  May  and  C.  H.  Pickford, 
as  the  partners  constituting  the  firm  of 
Saunders,  May,  Fordyce  &  Co.  were  pos^ 
sessed,  as  part  owners,  of  the  ship  called 
the  Punjaub,  of  which  G.  Palmer  the 
younger  was  master,  and  G.  May  and  C, 
H.  Pickford,  as  partners  constituting  the 
firm  of  Saunders,  May,  Fordyce  &  Co., 
were  possessed  of  one-third  of  the  ship, 
and  G.  Palmer  the  elder  and  G.  Palmer 
the  younger  were  respectively  entitled 
each  to  one-third  of  the  said  ship ;  and  G. 
May  and  C.  H.  Pickford  alleged  that 
G.  Palmer  the  younger  had  mortgaged  to 
them,  or  to  the  firm,  his  one-third  of  the 
ship  to  secure  the  repayment  of  a  consider- 


able sum  of  money ;  and  that  such  mort- 
gage was  subsisting  in  1847  and  1848. 

In  February  1847  the  Punjaub  was  at 
Calcutta,  bound  on  a  voyage  to  London 
with  a  cargo  of  merchandise,  and  was  with 
the  cargo  consigned  by  Messrs.  Saunders, 
May,  Fordyce  8c  Co.  to  Messrs.  Reid, 
Irvine  &  Co. 

In  July  1847  the  plaintiffs  were  ap- 
pointed by  G.  Palmer  the  elder  and  the 
defendant,  G.  Palmer  the  younger,  and 
Messrs.  Reid,  Irvine  8c  Co.  as  the  cor- 
respondents and  agents  of  Messrs.  Saun- 
ders, May,  Fordyce  &  Co.  to  be  the 
brokers  for  the  ship  Punjaub^  to  transact 
the  necessary  business  connected  with  the 
homewaid  voy<.ge  of  the  ship,  and.  upon  her 
arrival  in  the  port  of  London,  to  make  all 
necessary  payments  and  disbursements  in 
respect  of  the  ship,  and  to  collect  and  re- 
ceive the  freight  payable  for  the  caigo  to 
the  owners  of  the  ship. 

On  the  21st  of  July  1847  the  plaintiffs 
received  a  letter  from  Messrs.  G.  Palmer 
the  elder  and  G.  Palmer  tlie  younger,  as 
follows : — 

**  Messrs.  H.  &  C.  Toulmin. 

"  Dear  Sirs,— We  request  you  to  pay 
over  to  Reid,  Irvine  8c  Co.  the  freight  per 
Puf^anb  when  received.     We  are,  &c. 

*'  G.  Palmer  and  G.  Palmer,  jun." 

In  July  1847)  the  ship  Punjaub  arrived 
in  the  port  of  London,  and  was  reported  at 
the  Custom  House  on  the  26th  of  July  1847* 

It  was  alleged  by  Sir  J.  R.  Reid,  J. 
Irvine,  G.  Reid  and  J.  Milligan  that  the 
said  G.  May  and  C.  H.  Pickford,  or 
the  house  of  Saunders,  May,  Fordyce  & 
Co.,  had  drawn  at  Calcutta  upon  the  firm 
of  Reid,  Irvine  &  Co.  five  bills  of  exchange, 
dated  in  the  month  of  February  1847,  and 
two  bills  dated  in  April  1847,  amounting 
to  4,338/.  7s.  8(1.,  payable  respectively 
ten  months  and  six  months  after  date, 
against  the  share  of  the  freight  which  would 
be  payable  to  Messrs.  Saunders,  May,  For- 
dyce 8c  Co.  in  respect  of  their  own  one- 
third  share  thereof,  and  in  respect  of  the 
said  one-third  share  of  the  freight  so  mort- 
gaged to  them  as  aforesaid  by  the  defen- 
dant, G.  Palmer  the  younger;  and  that 
such  bills  of  exchange  had  been  accepted 
by  the  defendants.  Sir  J.  R.  Reid,  J.  Ir- 
vine, G.  Reid  and  J.  Milligan,  and  were 
charged  upon  the  two  shares  of  the  freight 
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of  the  said  Saunders,  May,  Fbrdyce  &  Co. 
and  the  said  defendant,  6.  Palmer  the 
younger. 

After  the  arrival  of  the  ship  Punjauh 
in  the  port  of  London,  and  hefore  the 
bills  of  exchange  became  due,  the  defen- 
dants, Sir  J.  R.  Reid,  J.  Irvine,  6.  Reid 
and  J.  Milligan,  required  the  plaintiffs  to 
give  them,  or  the  firm  of  Reid,  Irvine  & 
Co.  9  an  undertaking  in  writing  to  pay  to 
the  firm  the  freight  when  it  should  be 
received,  which  the  plaintiffs  did,  as  fol- 
lows : — 

"  Messrs.  Reid,  Irvine  &  Co. 
*<31,  Great  St.  Helen's,  26th  July  1847. 

"Gentlemen,— We  hereby  engage  to 
pay  over  to  you  the  freight  per  Punjaub 
when  received,  and  we  engage  not  to  release 
the  cargo  without  first  receiving  the  freight. 
We  are,  gentlemen,  yours  obediently, 

"  H.  &  C.  Touhnin." 

In  the  month  of  September  1847  Messrs. 
Reid,  Irvine  &  Co.  stopped  payment  and 
dishonoured  all  the  bills  of  exchange,  but 
continued  to  carry  on  the  business  under  a 
deed  of  inspection,  dated  the  1st  of  Jan- 
nary  1848. 

On  the  4th  of  November  1847,  Messrs. 
Saunders,  May,  Fordyce  &  Co.  stopped 
payment;  but  (George  May  and  C.  H. 
Pickford  continued  to  carry  on  the  busi- 
ness under  a  deed  of  inspection,  dated  the 
29th  of  December  1847. 

In  consequence  of  the  failure  of  Reid, 
Irvine  &  Co.,  George  Palmer  the  elder 
wrote  to  the  plaintiffs  as  follows  :-— 

"  Newcastle  on  Tyne,  September  28,  1847. 

**'  Messrs.  H.  &  C.  Touhnin. — ^Dear  Sirs, 
— From  circumstances  which  have  arisen, 
my  son  and  myself  deem  it  prudent  that 
the  freight  of  the  Punjaub  should  either  be 
paid  to  us  or  our  agent ;  and  we  should,  of 
course,  prefer  you  to  any  other  party  re- 
ceiving it  on  our  account.  Any  order 
given  hitherto  to  or  on  behalf  of  any  other 
person  we  revoke,  as  we  have  been  advised 
we  ought.  I  shall  feel  obliged  by  a  com- 
munication from  you  in  course,  that  no 
misunderstanding  may  arise  between  us.— - 
I  remain,  &c.  Geo.  Palmer." 

The  plaintiffs  collected  the  freight,  and 
after  deducting  their  payments  and  com- 
mission there  remained  in  their  hands  a 
balance  amounting  to  2,7211.  2i.  7<^.,  out 
of  which  they  paid  907^.  0«.  lOd,  to  George 
Nsw  Suns,  XXL— GHAva 


Palmer  the  elder,  as  owner  of  one-third  of 
the  ship,  which  left  a  balance  in  their  hands 
of  1,814/.  It,  9(1.,  which,  in  consequence 
of  the  confiicting  claims,  they  could  not  pay 
with  safety  to  themselves. 

On  the  1st  of  January  1848,  William 
Henry  Harton  and  Hugh  Hamilton  Lind- 
say, of  15,  South  Street,  Finsbury,  caused 
the  following  notice  to  be  served  upon  the 
plaintiffs  :— **  Gentlemen,— We  hereby,  as 
the  legally  constituted  attomies  of  Messrs. 
Saunders,  May,  Fordyce  &  Co.  of  Calcutta, 
merchants,  the  agents  for  as  well  as  part 
owners  of  the  ships  or  vessels  Puvjavib  and 
Nankin^  give  you  notice  to  retain  in  your 
hands  for  their  use  all  sums  of  money  which 
you  may  have  collected  or  received,  or 
which  you  may  hereafter  collect  or  receive, 
on  account  of  freight  earned  by  those  ships 
or  vessels,  or  either  of  them,  on  their  last 
voyages  from  Calcutta  to  London ;  the  said 
Messrs.  Saunders,  May,  Fordyce  &  Co.,  as 
such  agents  as  well  as  part  owners  of  the 
said  ships  or  vessels  as  aforesaid,  claiming 
a  lien  upon  the  money  in  your  hands,  or 
which  may  come  to  your  hands,  for  the 
amount  of  such  freight  of  the  said  ships  or 
vessels  or  either  of  them.  Dated  the  1st 
of  January  1848.  Yours,  &c.,  W.  H. 
Harton,  for  self  and  H.  H.  Lindsay." 

Sir  J.  R.  Reid,  John  Irvine,  George 
Reid  and  James  Milligan  also  sent  the  fol- 
lowing letter  to  the  plaintiffs : — 

"  London,  February  28, 1848. 

"  Messrs.  H.  &  C.  Toulmin. — Gentle- 
men,— Having  accepted  the  under-men- 
tioned drafts  of  Messrs.  Saunders,  May, 
Fordyce  &  Co.  of  Calcutta  against  the 
freight  of  the  ship  Puiijaid)^  and  having 
received  from  you  an  engagement  to 
accoimt  to  us  for  the  said  freight,  we  hereby 
give  you  notice  not  to  part  with  the  amount 
except  on  payment  of  the  said  acceptances, 
and  that  we  shall  require  it  to  be  so  applied. 
We  are,  gentlemen,  your  most  obedient 
servants,  Reid,  Irvine  &  Co. 


•«  No.  6,982 
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Mincing  Lane,  alleged  that  in  June  1848 
they  were  holders  of  two  of  the  bills  of 
exchange  mentioned  in  the  letter  of  the 
2drd  of  February  1 848  as  being  numbered 
6,932  for  452/.  9s.  2d.  and  6,934  for 
519i«  3«.,  amounting  together  to  9711*  I2s. 
2d.;  and  they  commenced  an  action  of 
debt  against  Sir  J.  R.  Reid,  John  Irvine, 
Geoi^e  Reid  and  James  Milligan,  in  the 
Lord  Mayor's  Court  in  the  city  of  London, 
upon  which  an  attachment  was  issued 
against  the  l,814/«  Is.  9d.  in  the  hands 
of  the  plaintiffs  for  the  recovery  of  the 
971/.  I2s.  2d. ;  and  on  the  2nd  of  June 
1848  notice  of  the  attachment  was  served 
on  the  plaintiffs* 

"June  2, 184& 

<*  Messrs.  H.  &  C.  Toulmin.— Take 
notice,  that  by  virtue  of  an  aedon  entered 
in  the  Lord  Mayor's  Court,  London,  against 
Sir  John  Rae  Reid,  Bart.,  John  Irvine, 
George  Reid  and  James  Milligan,  trading 
under  the  firm  of  Reid,  Irvine  &  Co.,  de- 
fendants, at  the  suit  of  Robert  Henderson 
and  John  Henderson,  plaintiffs,  on  a  plea 
of  debt  upon  demand  of  2,000/.,  I  do  attach 
all  such  monies,  goods  and  effects  as  you 
now  have  or  wluch  hereafter  shall  come 
into  your  hands  or  custody  of  the  said 
defendants',  to  answer  the  said  plaintiffs  on 
the  plea  aforesaid,  and  that  you  are  not  to 
part  with  such  monies,  goods  or  effects 
without  licence  of  the  said  Court." 

The  plaintiffs  entered  an  appearance  to 
the  attachment,  but  though  the  action  was 
still  pending  no  further  proceedings  had 
been  taken. 

Applications  for  payment  of  the  freight 
were  afterwards  made  on  behalf  of  Messrs. 
Harton  &  Lindsay,  as  the  agents  of  Messrs. 
May  &  Pickford,  the  surviving  partners  of 
the  firm  (^Saunders,  May,  Fordyce  &  Co., 
and  also  on  behalf  of  George  Palmer  the 
younger. 

On  the  Idth  of  May  1848,  George  May, 
and  on  the  9th  of  July  1849,  C.  H.  Pick- 
ford  respectively  became  insolvent,  and 
took  the  benefit  of  the  11  Vict  c.  21,  in- 
tituled,  '  An  Act  to  consolidate  and  amend 
the  Laws  relating  to  Insolvent  Debtors  in 
India ;'  and  their  joint  and  separate  estate 
and  effects  became  vested  in  John  Cochrane, 
who  resides  at  Calcutta,  as  the  official 
assignee ;  and  on  the  20th  of  October  1849 
application  was  made  on  behalf  of  J.  Coch- 


rane for  payment  of  one-third  of  the  freight 
claimed  by  them,  and  a  similar  application 
was  also  made  on  behalf  of  G.  Palmer,  jun. ; 
and  these  were  followed  by  actions  at  the 
suit  of  J.  Cochrane  and  J.  Palmer  the 
younger  against  the  plaintiffs,  to  recover 
the  1,814/.  is.  9d.f  upon  which  this  bill  was 
filed,  charging  that  diey  ought  to  set  forth 
what  rights  and  interests  they  respectively 
claimed  in  the  1,814/.  Is.  9d.  and  every  part 
thereof;  and  on  the  1 1th  of  January  1850, 
upon  a  motion  by  the  plaintiffs,  an  order 
was  made,  under  which  the  1,814/.  1j.  9d. 
was  paid  into  court  and  invested. 

Mr.  RoupeU  and  Mr.  Piggott,  for  the 
plaintif&,  contended  that  the  facts  stated 
in  the  bill  entitled  the  plaintiffs  to  the 
decree  asked  fox^— 

Crawshay  v.  Thornton^  2  Myl.  &  Cr. 
1 ;  s,  c.  6  Law  J.  Rep.  (n.s.)  Chanc. 
179. 
Jew  V.  Wood^  Cr.  &  Ph.  185,  190; 
s.  c.  3  Beav.  579  ;  10  Law  J.  Rep. 
(n.s.)  Chanc.  261. 

The  Master  of  the  Rolls. — Does  any 
party  ask  that  the  bill  may  be  dismissed  t 

Mr.  RoupeU. — No. 

Mr.  R.  Palmer  and  Mr.  W.  S.  Ferrars, 
for  Messrs.  Reid,  Irvine  &  Co.,  contended 
that  the  plaintifis  had  parted  with  one- 
third  of  the  JGreight,  and  as  the  plaintiffs  had 
filed  this  bill  the  decree  ought  to  do  justice, 
and  they  could  not  escape  bringing  in  the 
entire  freight.  Messrs.  Reid,  Irvine  &  Co. 
accepted  the  bills,  believing  that  Messrs. 
Saunders,  May,  Fordyce  &  Co.  were  the 
sole  owners  of  the  ship  and  freight,  and 
the  plaintiffs  gave  Messrs.  Reid,  Irvine 
&  Co.  their  personal  undertaking  to  pay 
the  freight  to  them.  It  was,  tiierefore, 
improper  to  make  a  decree  except  upon 
terms  which  would  enable  the  Court  to  deal 
fully  with  the  entire  freight.  Messrs.  Reid, 
Irvine  &  Co.  did  not  desire  to  receiTe  the 
money,  but  that  it  should  be  applied  to 
discharge  the  bills  of  exchange  which 
have  b^n  drawn.  It  was  laid  down  that, 
if  at  the  hearing  the  queation  between 
the  defendants  was  ripe  for  decision,  this 
Court  would  make  a  decree,  and  if  such 
was  not  the  case  it  would  direct  an  action, 
an  issue   or  a  reference   to   tlie  Master 
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to  bring  the  matter  to  a  determination— 
MUford^s  Pleadings,  142,  4th  ed.,  Duke  of 
BolUm  V.  WtUiama  (1),  AngeU  v.  Haddeh 
{2).     The  answers  of  the  co-defendants 
might  be  read  against  each  other— ^ofpyer 
Y.  PtUehard  (3),  and  Reid,  Irnne  &  Co. 
oonld  claim  the  benefit  of  any  question 
which  arose  upon  the  answers  of  the  oppo- 
site parties.     It  was,  however,  clear  that 
the  plaintiff  had  no  right  to  file  this  bill, 
and  if  any  decree  was  made  it  must  be 
upon  equitable  tenns-*-CrawtAayv.  Thorn' 
io»  (4),  MUeheU  v.  Haffne  (5).     The  case 
made  on  the  bill  was  against  ike  plaintiffii. 
The  bill  of  exchange  was  accepted  against 
all  the  fineight,  and  Reid,  Irvine  &  Co.  had 
a  claim  against  it  all,  and  not  against  two- 
thirds  only.     Being  consignees  they  had 
taken  an  undertaking  firom  the  plaintifis 
which  was  authorised  by  both  the  Messrs. 
Pahner--7^e  East  and  West  India  Dock 
Company  v.  LitUedale  (6),  Norton  v.  the 
Earl  of  Devon  (7),  In  re  Gledstanee  (8), 
Bwm  V.  Carvalho  (9).     It  might,  therefore, 
be  considered  settled  that  the  undertaking 
given  was  not  revocable,  even  if  it  was 
wished,  since  notice  of  the  appropriation  was 
given.     The  plaintifis  also  might  be  sued 
at  law,  and  could  not  be  discharged  from 
the  liability  they  had  incurred.     The  case 
of  MiteheU  v.  Hayne  arose  upon  motion, 
and   there  it  appeared  that  the  amount 
proposed  to  be  paid  was  less  than  the 
entire  sum  demanded.     By  what  right  did 
the  plaindfis  part  with  the  third  of  the 
fund  when  they  accepted  the  duty  of  col- 
lecting, and  knew  that  the  parties  trusting 
them  expected  to  receive  the  whole  ?  It  was, 
therefore,  clear  from  the  bill  and  answers 
that  the  defendants'  claim  extended  beyond 
tills  amount.    The  position  of  Reid,  Irvine 
&  Co.  was  not  altered  by  the  bankruptcy 
— -£!x    parte    Waring  (10),    Layeoeh    v. 
Johnson  (11).     They  only  claimed   the 

(1)  2  Vet.  Jan.  138;  •.&  4  Bro.  C.C.  297. 

(2)  16  Vei.  202. 
(8)  11  Price,  108. 

(4)  7  Sim.  891. 

(5)  2  Sim.  &  S.  6Z. 

(6)  7  Htre,  $7. 

(7)  19  Law  J.  Rep.  (9.8.)  Exch.  52. 

(8)  8  Mont  D.  8r  D.  109. 

(9)  4  MyL  &  Cr.  690 ;  t.  c.  9  Law  J.  Rep.  (v.8.) 
Cbaac.  65. 

(10)  19  Vea.  345,  349. 

(11)  6  Hare,  190;    s.c.  16  Law  J.  Bep.  (n.b.) 
Chaac.  350. 


fund  on  account  of  the  holders  of  the 
bills,  and  they  had  always  insisted  on  its 
being  so  applied.  Messrs.  Reid  &  Co. 
therefore  asked  for  a  reference  to  the  Master, 
to  inquire  into  the  circumstances  and  to 
take  an  account  of  the  freight,  and  by 
whom  received,  and  how  discharges  had 
been  obtained  for  it,  who  was  entitled  to 
it,  and  in  what  shares  and  proportions. 

Mr,  Walpole  and  Mr,  Selwynf  for 
Messrs.  Henderson,  insisted  that  the  whole 
amount  of  the  freight  was  applicable  to 
the  payment  of  the  bills  of  exchange. 

Mr»  Lloyd  and  Mr»  Busk,  for  George 
Palmer  the  younger  and  John  Cochrane, 
raised  no  question  upon  the  one-third  of 
the  freight  paid  to  George  Palmer  the 
elder.  This  suit  was  properly  an  inter- 
pleader suit :  were  it  not  it  would  be  multi- 
farious. It  was  proper  that  the  right  to 
the  frmd  should  be  tried  in  an  action  at 
law  by  Reid,  Irvine  &  Co.  against  the 
plaintiflb. 

Mr,  Busk  tendered  some  evidence  to 
prove  that  the  defendants  had  notice  at 
whose  expense  the  ship  Punjauh  was  built, 
and  also  of  certain  accounts. 

Mr,  R,  Palmer  objected  to  its  being 
read  *—  The  Thames  and  Medway  Canal 
Company  v.  Nash  (12),  The  Duke  of  Bolton 
V.  ^t^fiu(13). 

Mr,  RoupeU.'^The  practice  is  novel, 
but  on  behalf  of  the  plaintiffii  I  refuse  to 
notice  it. 

The  Master  of  the  Rolls. — I  am  not 
disposed  to  introduce  anything  at  variance 
widi  the  practice.  As  the  plaintiffs  do 
not  object,  the  evidence  may  be  entered 
against  them,  but  I  cannot  admit  it  against 
the  co-defendants. 

Mr,  RoupeU,  in  reply,  referred  to  Steven* 
son  V.  Anderson  (14),  Hyde  v.  Warren  (15) 
and  Jones  v.  Gilham  (16),  and  argued  that 
this  was  strictly  an  interpleader  suit.  The 
money  had  been  brought  into  court  in  the 
presence  of  the  defendants :  they  could  not 
agree  who  was  entitled  to  it,  and  they  were 
brought   here  to  settle  their  differences. 

(12)  5  Sim.  280. 

(13)  4  Bro.  C.C.  297. 

(14)  2Vc8.  &B.  407. 

(15)  lOVes.  822. 

(16)  O.  Cooper,  49. 
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Reid,  Irvine  &  Co.  insisted  that  the  defen- 
dants  bad  bound  tbemselves  to  account  to 
tbem,  but  at  the  same  time  tbey  disclaimed 
any  personal  interest.  The  objection  that 
too  little  was  to  be  paid  into  court  should 
have  been  taken  when  application  was 
made  to  pay  it  in.  It  was  impossible  for 
the  plaintifiB  to  bring  6.  Palmer  the  younger 
here  if  an  account  was  asked  against  him. 
This  suit  was  not  analogous  to  one  between 
trustee  and  cestui  que  trust;  the  plaintiffs, 
however,  were  not  trustees,  but  mere  depo- 
sitaries. The  defendants  could  not  there- 
fore ask  to  convert  this  into  a  bill  for  re- 
lief; and  according  to  the  practice  in  cases 
of  interpleader,  the  plaintiffs  were  entitled 
to  their  costs. 

The  Master  of  the  Rolls. — I  am  of 
opinion  that  the  defendants  may  submit  at 
the  hearing  that  the  suit  is  not  proper,  and 
that  they  are  not  precluded  by  not  taking 
the  objection  by  demurrer,  or  on  the  motion 
to  pay  the  money  into  court.  In  Hffde  v. 
Warren,  Lord  Eldon  said,  it  was  not  com- 
petent for  parties  to  demur  to  a  bill  of 
interpleader,  but  it  was  not  right  to  say 
that  it  was  not  proper  for  them  to  inter- 
plead. If  no  objection  could  be  taken  at 
the  hearing,  the  plaintiff  might  make  a 
garbled  statement  sufficient  to  entitle  him 
to  a  decree  of  interpleader;  it  was  not  until 
the  hearing  that  evidence  could  be  brought 
forward ;  tibe  defendant  then  might  have  the 
means  of  proving  his  case,  and  supposing 
the  plaintiff  suppressed  a  document,  that 
could  only  be  brought  forward  by  a  cross 
bill ;  but  if  the  argument  of  the  plaintiffs 
was  correct,  the  defendant  would  be  pre- 
cluded from  bringing  his  case  forward.  The 
suit  would  have  been  proper  had  it  related  to 
the  1,814^.  Is.  9d.  only ;  but  if  the  plaintiff 
seeks  to  protect  himself  against  the  907^* 
Os,  lOd,  he  has  paid  over,  I  am  inclined 
to  think  it  is  not  proper.  Upon  this  I  shall 
take  time  to  consider;  should  I  make  a 
decree  it  will  be  in  the  ordinary  form,  but 
if  I  do  not,  then  I  shall  have  to  consider 
whether  I  can  make  any  decree  against  the 
plaintiffs,  or  whether  I  can  use  the  pressure 
of  the  Court  and  say,  if  you  do  not  consent 
to  a  decree  for  the  whole  I  shall  dismiss 
the  bill  with  costs. 

Dec.  2. — The  Master  of  the  Rolls. — 


This  suit  was  instituted  by  Messrs.  Toul- 
min,  the  brokers  and  agents  of  Reid,  Irvine 
&  Co.,  the  consignees  of  a  ship  called  the 
Punjaub.  The  bill  prays  that  the  defen- 
dants may  interplead  as  to  their  rights  to  a 
sum  of  1,814Z.  Is.  9d,  received  by  the 
plaintiffs  for  freight.  By  an  order  made 
in  this  cause  on  the  11th  of  January  1850, 
this  sum  has  been  paid  into  court  and  in- 
vested. Several  of  the  defendants  contend 
that  it  is  not  a  proper  case  for  interpleader, 
but  none  of  them  on  that  or  any  other  ground 
ask  that  the  bill  may  be  dismissed ;  on  the 
contrary,  they  all  appear  to  consider  that 
the  dispute  can  best  be  settled  by  the  matter 
being  put  in  such  a  course  of  inquiry  as 
will  enable  the  Court  to  determine  the 
questions  between  the  parties;  but  they 
insist  upon  this  objection  to  the  bill  to 
induce  the  Court  to  make,  instead  of  the 
usual  interpleading  decree,  one  keeping  the 
plaintiffs  before  the  Court  and  making  them 
liable  to  a  general  account.  The  defen- 
dants call  upon  me  to  make  such  a  decree 
as  will  effect  complete  justice  between  the 
parties,  and  not  merely  to  enable  me  here- 
after to  determine  the  right  to  this  1,814^. 
l5.  9d.,  but  also  to  determine  the  rights 
and  settle  the  disputed  questions  that  may 
arise,  or  have  arisen,  between  all  the  parties. 
The  shipPfffi/a«6  sailed  in  the  beginning 
of  March  1847  from  Calcutta  to  England ; 
one-third  belonged  to  George  Palmer  the 
elder,  and  one-third  to  Geoige  Palmer  the 
younger,  but  was  mortgaged  by  him  to 
Messrs.  Saunders,  May  &  Co.  at  Calcutta, 
to  whom  the  remaining  one-third  of  the 
ship  belonged.  The  ship  and  cargo  were 
consigned  to  Reid,  Irvine  &  Co.,  the  agents 
of  the  Calcutta  house.  Messrs.  Toulmin 
were  duly  appointed  the  ship's  brokers  by 
the  Messrs.  Palmer  and  by  Reid,  Irvine 
&  Co.  as  the  agents  of  the  Calcutta  house. 
The  plaintiffs  duly  received  the  freight, 
amounting,  as  they  alleged,  after  making 
such  deductions  as  they  were  entitled  to 
make,  to  the  sum  of  2,7212.  2s,  T^d.;  they 
have  paid  one-third,  amounting  to  907^-  Os* 
lOd.,  to  George  Palmer  the  elder,  and  hold 
in  their  hands  the  remaining  sum  of  1,8141. 
Is.  9d.  to  be  paid  to  the  persons  entitled ; 
but  as  conflicting  claims  have  arisen,  and 
actions  have  been  brought  against  them  in 
respect  of  it,  they  have  filed  this  bUl,  paid 
the  money  into  court,  and  now  ask  for  the 
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usual  interpleading  decree.  In  the. first 
place,  Reid,  Irrine  &  Co.  claim  to  be  en- 
titled to  the  entire  freighty  by  virtue  of  an 
express  authority  given  on  the  21st  of  July 
1847,  by  the  Messrs.  Palmer  to  the  plain- 
tifib,  directing  them  to  pay  the  produce  of  the 
freight  to  Reid,  Irvine  &  Co.,  which  autho« 
rity  was  followed  by  an  undertaking  in 
writing  of  the  26th  of  July  1847*  entered 
into  by  the  plaintiffs,  to  pay  the  freight 
to  Reid,  Irvine  &  Co.  Relying  on  this, 
Reid,  Irvine  &  Co.  contend  that  the 
payment  of  the  one-third  of  the  freight 
to  6.  Palmer  the  elder  is  wholly  un« 
authorized  and  incorrect;  that  the  plain- 
tiffs are  liable  to  pay  the  whole  to  them, 
and  that  the  letters  of  the  21st  and  26th  of 
July  constituted,  at  law,  a  legal  appropria- 
tion of  the  money  arising  from  the  freight, 
or  that  if  it  had  not  this  effect,  that  it  con- 
stituted at  least  a  valid  assignment  thereof 
in  equity.  And  these  defendants,  not 
asking  me  to  dismiss  the  bill,  although 
contending  that  in  this  state  of  circum- 
stances this  is  not  a  proper  case  for  inter- 
pleader, ask  for  a  decree  compelling  the 
plaintiffs  to  account  generally  for  the  one- 
third,  as  well  as  for  the  two-thirds  of  the 
freight :  or  if  the  Court  cannot  directly  do 
this,  to  arrive  at  it  by  dismissing  the  bill 
with  costs,  imless  the  plaintiffs  will,  as  a 
consideration  for  obtaining  a  decree,  con- 
sent voluntarily  so  to  account.  Another 
class  of  claimants  on  this  fund  are  the 
Messrs.  Henderson,  who  are  bond  fide  hold- 
ers for  value  of  bills  drawn  by  the  Calcutta 
house  against  this  freight,  and  which,  after 
having  been  accepted  by  Reid,  Irvine  & 
Co.,  have  not  been  paid,  that  house  having 
stopped  payment  in  the  month  of  Septem- 
ber following  this  transaction,  and  having 
since  continued  to  carry  on  business  under 
a  deed  of  inspection.  The  Messrs.  Hen- 
derson have  obtained  an  attachment  in  the 
Lord  Mayor's  Court  on  the  fund,  in  an 
action  against  Reid,  Irvine  &  Co.,  and  urged 
similar  arguments  with  them.  And  between 
Messrs.  Henderson  and  Reid,  Irvine  & 
Co.  there  is  not  really  any  contest,  as 
Reid,  Irvine  &  Co.  do  not  dispute,  if  Uiey 
succeed,  that  the  fund  must  be  distributed 
amongst  the  holders  of  the  bills  drawn 
specifically  against  this  freight  and  accept- 
ed, but  not  paid  by  them. 

The    defendants,    Messrs.    Henderson, 


however,  expressly  contend  that  the  plain- 
tiffs ought  not  merely  to  account  for  the 
one-third  of  the  freight  paid  to  George 
Palmer  the  elder,  but  ought  also  to  account 
for  the  gross  amount  of  freight  received  by 
them,  and  ought  not  to  be  allowed  the 
deductions  which  they  have  made  thereout, 
but  that  the  propriety  thereof  ought  to  be 
adjudicated  upon  under  the  decree  to  be 
made  in  this  cause.  The  defendant  Coch- 
rane is  the  official  assignee  of  the  Calcutta 
house,  Saunders,  May  &  Co.  They  stopped 
payment,  and  after  carrying  on  business 
for  some  time  under  a  deed  of  trust,  have 
ceased  altogether  to  carry  on  business,  and 
the  partners  composing  that  firm  have 
become  insolvent.  Mr.  Cochrane  claims 
only  the  two-thirds  of  the  freight;  he  does 
not  contend  that  the  plaintiffs  ought  to 
accoimt  for  more  than  the  1,814/.  Is.  9d. 
paid  into  court,  nor  does  he  resist  the 
decree  of  interpleader,  but  he  contends, 
that  the  questions  at  issue  between  the 
defendants  can  best  be  determined  by  an 
action  at  law,  and  that  complete  justice 
could  be  done  in  an  action  in  which  Coch- 
rane was  plaintiff,  against  the  Messrs. 
Toulmin  as  defendants  at  law,  provided 
that  such  action  were  defended  by  the  firm 
of  Reid,  Irvine  &  Co. 

In  my  opinion,  it  is  not  competent  for 
the  Court,  in  cases  of  this  description,  to 
make  any  hostile  decree  against  the  plain- 
tiflb,  compelling  them  to  account  in  respect 
of  the  various  matters  stated  in  the  biU. 
No  point  is  better  established  than  that 
a  defendant  cannot  have  active  relief  against 
a  plaintiff  unless  he  himself  file  a  bill  for 
that  purpose.  It  is  true  that  there  are 
many  cases  in  which  the  mere  failure  of 
the  plaintiff  operates  to  give  relief  to  the 
defendant,  as  in  the  case  of  a  bill  to  redeem; 
so,  also,  it  is  true  there  are  many  cases,  to 
several  of  which  I  was  referred,  where  the 
plaintiff,  an  accounting  party,  who  files  a 
bill  for  taking  the  account,  and  for  the 
administration  of  the  fund,  is  treated  by 
the  Court  as  having  thereby  undertaken 
to  account  as  the  Court  might  direct ;  yet 
these  cases  do  not  weaken  and  will  not 
affect  or  form  any  exception  to  the  rule  I 
have  already  stated,  nor  will  they,  in  my 
opinion,  enable  the  Court,  in  an  interplead- 
ing suit,  to  make  a  decree  against  the 
plaintiff,  in  the  same  manner  in  which  it 
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might  have  done  if  one  of  the  defendants 
had  instituted  a  suit  for  the  purpose 
sought,  and  made  the  plaintifis  defendants 
thereto.  I  cannot,  therefore,  make  the 
decree  required  hy  Reid,  Iirine  &  Co.  and 
the  Messrs.  Henderson,  unless  it  is  hy 
consent,  and,  adversely,  I  am  compelled 
either  to  dismiss  the  hill  with  or  with- 
out costs,  or  to  make  such  a  decree  as 
may  enahle  the  questions  arising  hetween 
the  interpleading  defendants  to  he  most 
speedily  and  satisfactorily  disposed  of. 

With  respect  to  the  dismissal  of  the  hill, 
it  is  not  wished  hy  any  one,  but  it  is  de- 
sired, that  the  Court  should  use  its  power 
of  dismissing  it,  and  of  leaving  the  plaintiffs 
open  to  the  litigation  with  which  they  have 
been  threatened,  for  the  purpose  of  com- 
pelling them  to  consent  to  such  a  decree, 
as  will  enahle  the  Court  not  merely  to 
settle  the  question  in  dispute  as  between 
the  co-defendants,  hut  to  determine  those 
also  which  exist  between  the  plaintiffs  and 
the  defendants.  In  answer  to  this,  it  was 
argued  by  the  plaintiffs  that  it  was  too  late 
to  contend  at  the  hearing  that  this  was  not 
an  interpleader  suit,  and  that  the  objection 
must  be  taken  by  demurrer,  or  in  oppo- 
sition to  the  motion  to  pay  the  money  into 
court,  or  not  at  all.  I  disposed  of  that  ob« 
jection  at  the  time.  The  objection,  how- 
ever, is  now  only  taken  conditionally,  and 
professedly  with  a  view  to  compel  the  plain- 
tiffs to  consent  to  the  decree,  which,  unless 
by  their  consent,  I  have  stated  my  inability 
to  make.  I  am,  however,  of  opinion  that 
I  cannot  properly  use  the  power  of  the 
Court  for  this  purpose,  and  that  not  being 
able  directly  to  impose  such  a  decree  on 
the  plaintiffs,  I  am  not  at  liberty  to  extort 
their  consent  to  it  by  threatening  to  do 
that  which,  in  substance,  is  not  desired  by 
any  party  in  the  cause. 

In  this  state  of  circumstances,  I  am  of 
opinion  that  I  must  make  the  usual  inter- 
pleader decree.  So  far  as  the  plaintiffs 
are  concerned,  this  will  do  no  more  than 
protect  them  from  legal  proceedings  in 
respect  of  the  particular  sum  paid  by  them 
into  court,  but  they  will  remain  liable  to 
all  such  proceedings,  if  any,  as  the  defen- 
dants may  think  fit  to  institute  against 
them,  either  at  law  or  in  equity,  in  respect 
of  other  matters  ;  in  other  words,  the  de- 
fendants, by  inter|)leading  as  to  this  1,814/. 


\8,  9i.,  will  not  be  thereby  held  to  admit 
that  the  plaintiffs  are  entitled  to  all  or  any 
of  the  deductions  they  have  claimed  and 
retained  out  of  the  gross  amount  of  freight 
received  by  them,  and  they  will  not  thereby 
escape  the  necessity  of  rendering  an  ac- 
count of  their  receipts  and  payments  in 
respect  of  such  freight,  if  called  upon  so 
to  do  by  competent  authority.  All  that 
they  obtain  by  this  decree  is,  that  they 
will  have  discharged  themselves  of  this 
sum  of  1,814/.  l9.  9d.  ;  and  in  respect  of 
that  sum  of  money  the  Court  wiU  not  per- 
mit any  future  suit  or  action  to  be  insti- 
tuted against  the  plaintiffs  by  the  defen- 
dants to  this  record,  but  beyond  that,  the 
decree  of  interpleader  will  not  afford  them 
any  protection. 

As  regards  the  question  between  the 
co-defendants,  I  have  arrived  at  the  con- 
clusion that  the  course  suggested  of  the 
action  by  Mr.  Cochrane  against  the  plain- 
tiffs, to  be  defended  by  Reid,  Irvine  &  Co., 
would  not  finally  determine  the  questions 
at  issue  between  them  and  the  defendants 
Reid,  Irvine  &  Co.  and  Messrs.  Henderson; 
both  the  latter  classes  of  defendants  con- 
tend that  the  letters  of  the  21st  and  27th 
of  July  1847  constituted  a  legal  appropri- 
ation of  the  freight  in  the  hands  of  the 
plaintiffs,  and  this  question  might,  no 
doubt,  be  tried  in  the  action ;  but  if  they 
fail  in  that,  they  contend  that  these  letters 
constitute  a  good  assignment  in  equity  of 
the  money  received  for  the  fireight.  There 
are  many  cases  in  the  books  of  this  double 
remedy,  and  in  several,  as  in  Bum  v.  Car^ 
valho,  the  circumstance  that  no  remedy 
exists  at  law  has  been  held  to  give  a  right 
to  relief  in  equity. 

I  cannot,  in  the  present  stage  of  the 
case,  form  any  surmise  as  to  whether  this 
is  or  is  not  a  case  of  that  description,  but 
the  possibility  of  its  being  so  shews  that 
an  action  at  law  could  not  finally  conclude 
the  question  between  the  co-defendants. 
I  must,  therefore,  refer  it  to  the  Master, 
to  ascertain  whether  the  defendants,  or  any 
and  which  of  them,  are  or  is  entitled  to  this 
sum  of  1,814/.  1«.  9d*  or  to  any  and  what 
part  thereof,  in  any  and  what  proportions ; 
with  liberty  to  state  any  circumstances 
specially. 
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Balance  at  a  Banker^s, 

A  tesiairix  directed  her  trusiee$  to  pay 
the  dividends  arising  from  her  personal 
estate  invested  at  her  decease  in  or  upon  any 
stocks,  funds,  or  securities  whatsoever,  yield'- 
ing  interest,  to  certain  persons  mentioned  in 
her  wiU,  The  testatrix,  at  her  deaths  left 
a  balance  in  the  hands  of  her  banker,  who 
was  in  the  habit  of  allowing  his  customers 
interest  upon  the  amount  standing  to  their 
credit  on  a  particular  day  in  the  year  :— 
Held,  that  this  balance  did  not  come  within 
the  terms  used  by  the  testatrix,  but  was  undis- 
posed  of  by  the  will. 

This  was  a  special  case,  agreed  upon 
between  the  parties,  pursuant  to  the  sta- 
tute 13  &  14  Vict.  c.  35,  for  diminishing 
the  delay  and  expenses  of  proeeedings  in 
the  Court  of  Chancery.  It  was  stated 
that  Jane  Strickland,  a  widow,  by  her 
will,  dated  the  8th  of  December  1846, 
appointed  T.  Dixon  and  the  defendant 
Philip  Hartley,  trustees  and  executors  of 
her  wilL  and  derised  all  her  real  estate 
unto  and  to  the  use  of  the  said  trustees 
and  their  heirs,  upon  trust  for  the  plaintiff 
Bridget  Archibald,  during  her  life,  and 
after  her  decease  in  trust  for  her  children, 
who  being  a  son  should  attain  the  age  of 
twenty-one  years,  or  being  a  daughter 
should  attain  that  age  or  niany,  as  tenants 
in  common,  with  a  power  to  the  trustees 
to  apply  the  income  towards  the  mainten- 
ance of  such  children  during  minority;  and 
the  said  will  then  continued  as  follows : — 

"  I  empower  my  said  trustees  to  permit 
my  personal  estate  invested  at  my  decease 
in  or  upon  any  stocks,  funds,  or  securities 
whatsoever  yielding  interest,  to  continue 
in  the  same  state  of  investment  so  long  as 
they  shall  think  fit,  with  power  from  time 
to  time  to  vary  and  transpose  such  in- 
vestments for  any  other  stocks,  funds,  or 
sectmlie8»  or  any  real  securities  in  England, 
upon  trust  to  pay  or  permit  my  said 
daughter  to  receive  the  interest  or  divi- 
dends arising  therefrom  for  and  during  her 
life,  and  suJ^ect  thereto,  upon  trusts  cor- 
responding as  nearly  as  may  be  with  the 
limitations  herein  contained  of  my  real 
estate." 
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That  the  said  will  contained  no  other 
disposition  of  any  personal  estate  than  such 
as  was  thereinbefore  set  forth;  that  the 
testatrix  died  on  the  19th  of  April  1848, 
leaving  the  plaintiff  Bridget  Archibald 
her  only  child  and  sole  next-of-kin,  ac- 
cording to  the  Statute  of  Distributions; 
that  the  testatrix  was,  at  the  time  of  her 
death,  entitled  to  various  sums  of  personal 
estate,  including  the  sum  of  1,0992.  17'* 
due  fi-om  Messrs.  Petty  &  Postlethwaite, 
bankers,  at  Ulverstone ;  that  the  testatrix 
had  for  several  years  a  banking  account 
with  these  bankers,  and  that  it  was  the 
custom  of  the  said  bankers  on  the  81st  of 
December  in  every  year  to  allow  to  their 
customers  interest  in  respect  of  their  depo- 
sits left  in  the  hands  of  the  said  bankers 
during  the  past  year,  and  that  on  that  day 
the  bankers  credited  the  testatrix  with  a 
sum  in  respect  of  interest  at  the  rate  of  2/. 
10«.  per  cent. ;  that  the  testatrix  had  stock 
in  the  funds  and  she  had  1,000/.  at  her 
bankers ;  that  the  plaintiffs  Bridget  Archi- 
bald and  her  husband  claimed  that  the 
said  balance  of  money  was  undisposed  of 
by  the  said  will,  and  that  the  plaintiffs,  in 
right  of  the  said  Bridget  Archibald,  as  the 
sole  next-of-kin  of  the  testatrix,  were 
entitled  thereto. 

For  the  defendant,  the  infent  child  of 
Bridget  Archibald,  it  was  contended  that 
the  balance  of  monies  at  the  bankers  was 
included  under  the  bequest  of  "  any  stock," 
&c.  The  prayer  was,  that  the  Court  would 
put  a  construction  on  the  words  "  my  per- 
sonal estate  invested  at  my  decease  in  or 
upon  any  stocks,  funds,  or  securities  what- 
soever yielding  interest,"  contained  in  the 
said  will,  and  that  it  would  determine 
whether  the  said  balance  of  monies  at  the 
testatrix's  bankers  passed  under  such  be- 
quest, and  whether  the  same  was  undis- 
posed of  by  the  said  will,  and  belonged  to 
the  plaintiffs  in  right  of  the  said  plaintiff 
Bridget  Archibald,  as  the  sole  next-of-kin 
of  the  testatrix,  and  to  make  such  order  as 
to  the  Court  should  seem  just. 

Mr.  Murray  appeared  for  the  plaintiffs. 

Mr.  Shapter,  for  the  infant  defendant; 
and 

Mr.  Chapman,  for  the  trustees. 

The  following  cases  were  cited : — 
Vaisey  v.  Reynolds,  5  Russ.  12. 
Foley  V.  Hill,  1  Ph.  399. 
Pott  V.  Clegg,  16  Mee.  &  W.  321. 
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Devaynes  v.  Noble^  1  Mer.  520. 
Carr  v.  Carr^  1  Mer.  541,  n. 
Parker  v.  Marehant,  1  Ph.  856. 

KiNDERSLEY,  V.C. — ^This  will  contains 
very  little  in  any  other  part  to  assist  in  the 
construction  of  the  clause  in  question.  If 
I  were  to  indulge  in  conjecture,  I  should 
imagine  that  the  testatrix  meant  to  give 
all  her  personal  estate,  but  that  is  not  the 
effect  of  the  language  she  has  used.  She 
has  given  no  estate  to  the  trustees;  she 
has  appointed  two  persons  trustees  and 
executors  of  her  will,  and  she  directs  pay- 
ment of  all  debts  and  expenses,  and  then 
she  devises  her  real  estate  in  a  particular 
manner.  As  to  the  personal  estate,  the 
only  clause  is  that  which  is  set  forth  in  the 
case.  Now,  that  the  balance  at  the  bank- 
ers is  a  debt  is  not  in  controversy,  but  it 
is  a  debt  in  this  sense,  that  it  is  an  engage- 
ment that  the  cheques  of  the  customer  will 
be  honoured  from  time  to  time;  and  in 
this  particular  case,  as  to  country  bankers, 
an  amount  of  interest  is  allowed  on  money 
which  may  have  remained  for  a  given  time. 
According  to  the  facts  stated  it  appears 
that  the  bankers  were  in  the  habit,  on  the 
last  day  of  each  year,  to  allow  interest  on 
deposits  left  in  their  hands  during  the  past 
year,  and  they  credited  her  with  a  certain 
amount  every  year.  Now,  it  does  not 
appear  that  the  testatrix  was  not  entitled 
to  draw  out  the  money  from  time  to  time 
as  she  pleased.  There  was  no  contract  to 
leave  any  sums  for  any  given  time,  and 
according  to  the  statement  in  the  case,  as 
to  the  amount  of  balance  in  the  hands  of 
these  bankers,  it  was  very  fluctuating. 
How,  then,  can  this  be  called  personal 
estate  invested  in  or  upon  any  stocks, 
funds,  or  securities  yielding  interest  ?  Is 
it  stock  ?  Certainly  not.  I  should  appre- 
hend any  balance  at  a  banker's  is  not  the 
same  as  stock  or  funds,  because  ''stock"  or 
"  funds"  have  acquired  ameaningas  govern- 
ment securities,  or  funds  of  l£at  nature. 
Then,  the  only  definition  under  which  it 
could  come  would  be  securities  yielding 
interest.  Now,  in  one  sense,  it  is  not  a 
security,  because  a  banker  gives  no  secu- 
rity. The  money  stands  only  upon  the 
credit  of  the  bankers  or  upon  their  solvency. 
Therefore,  in  fact,  there  is  no  security 
taken.  It  is  true  that  the  money  yields 
interest,  but  that  does  not  make  it  a  secu- 


rity. It  is  personal  estate  due  from  the 
bankers,  yielding  interest,  but  not  personal 
estate  invested  on  any  security.  The  term 
''  investment*'  implies  investment  for  a 
given  term,  but  that  cannot  be  applied  to 
a  balance  in  the  bankers'  hands,  using  it 
in  a  technical  or  popular  sense.  You  can- 
not say  an  investment  of  a  balance  at 
the  bankers,  although  the  bankers  allowed 
interest  upon  such  sums  as  remained  in 
their  hands.  Therefore,  my  opinion  is,  that 
the  balance  at  the  bankers  will  not  come 
within  the  terms  used  by  the  testatrix; 
and  as  there  is  no  residuary  bequest,  it  will 
belong  to  the  next-of-kin. 


Turner,  V.C.I 

Ja       31  I         PARSONS  V.  HARDY. 

Supplemental  Answer — ReplicatUm, 

A  supplemental  answer  may  by  consent  he 
JUed  after  replication,  without  withdrawing 
the  replication  already  filed. 

This  was  a  motion  that  J.  R.  Walker, 
one  of  the  defendants  in  the  cause,  might 
be  at  liberty  to  file  a  supplemental  answer 
in  respect  of  an  erroneous  statement  in  the 
original  answer  as  to  the  execution  of  a 
certain  mortgage  deed  mentioned  in  the 
bill ;  and  that  the  replication  already  filed 
in  the  cause  might  be  ordered  to  be 
taken  as  replication  to  the  supplemental 
answer ;  or,  if  necessary,  that  the  present 
replication  might  be  withdrawn,  and  new 
replication  filed.  No  evidence  had  been 
yet  taken,  but  a  commission  to  take  evi- 
dence was  about  to  be  issued  immediately. 

Mr,  Boys,  for  the  motion,  cited  Jaekim 
V.  Parish  (1). 

Mr.  Selwyn  and  Mr.  E.  R,  Turner,  for 
the  plaintiff,  did  not  oppose  the  motion. 

Turner,  V.C.  said  he  thought  it  would 
have  been  more  regular  to  withdraw  the 
present,  and  file  a  nenf  replication  ;  but  he 
would  make  the  order  as  asked  by  the 
notice  of  motion,  on  the  authority  of  the 
cited  case. 

Order  according  to  that  in  Jackson  v. 
Parish, 


(1)  1  Sim.  605. 
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1852  >  ^^'^^'^^^^P  ^*  BI.BNKIN- 

Feb.  17,'  18-  J  *^^'- 

Deed  to  defeat  Proeets  of  EcelesiasHeal 
Comi — Privy  Council — Suit  to  enforce  Pro* 
codings  before  the  Privy  Council^Alimony 
^Coits. 

A  deed  exeemted  by  a  kudtand,  pending 
froeeedmgs  in  the  EeelesiatOeal  Courts  for 
the  purpose  of  preventing  the  »uU^  if  euceese" 
fidy  from  affecting  hie  property,  declared 
vM,  and  aU  arrears  of  alimony  directed  to 
be  paid  ;  but  aato  future  paymenttf  quaere. 

Where  a  Court  of  Appeal  agrees  with  the 
main  part  of  the  relief  granted  in  the  court 
bdow,  ii  will  not  depart  from  its  adjudication 
of  the  eostSf  excepting  in  a  very  strong  and 
dear  coMC. 

The  facts  of  this  case,  which  are  very 
foDy  xeported,  together  widi  the  argu- 
ments, 19  Law  J,  Rep.  (n.s.)  Chanc.  425, 
may,  in  effect,  be  very  briefly  stated  thus : 
•^Mrs.  Blenkuisopp,  in  March  1841,  in- 
Btitated  a  suit  against  her  husband,  Mr. 
6.  T.  L.  Blenkinsopp,  for  a  divorce,  by 
Touon  of  cruelty  and  adultery.  Pending 
this  suit,  Mr.  Blenkinsopp  conveyed  his 
real  and  personal  estate  to  trustees,  upon 
tmst,  out  of  the  income  to  pay  off  certain 
mortgages  affecting  the  real  estate  and  cer- 
tain bond  creditors  specified  in  a  schedule 
to  the  deed ;  then  to  pay  an  annuity  to 
hunielf^  an  annuity  to  his  sons,  and  then 
an  annuity  of  100/.  a  year  to  his  wife,  if 
she  abandoned  the  proceedings  in  theEcde- 
siastical  Court  against  him,  and  did  not 
prosecute  any  other;  and  then  to  invest 
the  residue  and  accumulate  the  same  and 
the  resulting  income.  Mr.  Blenkinsopp 
went  to  Scotland,  and  resided  in  the  pre- 
cincts of  Holyrood  Palace.  Mrs.  Blenkin- 
sopp prosecuted  her  suit  and  obtained  a 
decree,  and  the  same  was  affirmed  by  the 
Judicial  Committee  of  the  Privy  Council, 
and  300/.  a  year  alimony  was  awarded  her. 
Writs  of  sequestration  were  issued  against 
him  for  the  alimony  and  arrears,  and  the 
costs  of  suit ;  but  by  reason  of  the  convey- 
ance the  sequestrators  were  unable  to  re- 
cover the  money.  Mrs.  Blenkinsopp  filed 
her  bill  to  set  aside  the  deed  as  fraudulent, 
excepting  as  to  bond  fide  creditors,  and  the 
same  was  decreed,  together  with  a  dedara^ 
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tion  that  the  trustees  of  the  deed  were 
trustees  for  her  as  to  the  arrears  and  costs, 
and  for  all  monies  to  become  due  to  her 
for  alimony.  From  the  whole  of  this  decree 
Mr.  Blenkinsopp  appealed. 

Mr.  BetheU,  Mr.  Glasse,  and  Mr.  J.  V. 
Prior,  for  Mrs.  Blenkinsopp  ;  and 

Mr.  WiUcock,  Mr.  Robson,  and  Mr,  W. 
R.  Ellis,  for  other  parties,  having  stated 
the  case,  the  Court  called  on 

Mr.  Dickinson,  who  appeared  for  the 
appellant,  Mr.  Blenkinsopp. 

The  cases  cited  in  support  of  the  view 
taken  on  behalf  of  the  defendant  in  the 
court  below,  the  appellant  here,  are  also 
set  forth  in  the  report  in  the  Law  Journal 
Reports  before  referred  to. 

Lord  Justice  Knioht  Brvcb.— •We  are 
of  opinion  that  the  fraud  of  the  deed  against 
the  plaintiff  is  clearly  established,  and  that 
she  was  entitled  to  be  relieved  against  it. 
It  appears  to  have  been  executed  pending 
a  suit  in  the  Ecclesiastical  Court  against 
the  defendant  who  executed  it,  which  suit, 
according  to  the  law  as  it  then  stood, 
might,  if  successful,  have  ended  in  a  kind 
of  execution  against  his  property.  We 
consider  it  to  be  established  by  die  evi- 
dence that  the  deed  was  executed  with  a 
firaudulent  intention  of  preventing  the  suit, 
if  successful,  from  affecting  his  property.  It 
can  make  no  difference  at  all  that,  by  sub- 
sequent improvement  or  alteration  in  the 
law,  a  better  or  more  effectual  mode  of 
affecting  the  property  by  way  of  execution 
in  such  suit  has  been  created,  or  that  the 
lady  has  resorted  to  the  process  which  she 
has  resorted  to  rather  than  to  the  mode 
of  execution  which  was  alone  in  force  when 
the  deed  was  executed.  We  are  of  opinion 
that  that  is  of  no  manner  of  importance. 
She  had  issued  execution  in  the  suit  before 
she  filed  this  bill,  and  therefore  it  is  not 
necessary  to  consider  or  give  any  opinion 
upon  the  question,  whether,  to  the  success 
of  this  kind  of  suit  it  was  necessary  that 
any  execution  at  all  should  issue  before 
the  filing  of  the  bill.  It  has  been  sug- 
gested that  the  lady,  the  plaintiff,  might 
have  obtained  relief  in  another  court  or  in 
another  mode :  that,  also,  we  think  imma- 
terial, according  to  the  established  law  of 
the  country.     Wherever  else,  if  anywhere 
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else,  the  mi^it  hawe  obtained  a  lemedy, 
she  still  WM  entitled  to  come  to  a  oonit  of 
equity  for  the  purpose  of  delivering  her- 
self from  a  deed  frandulently  obtained  for 
the  purpose  of  interfering  with  her  jut 
rights.  The  only  doubt  that  we  haTe,— - 
the  only  point,  rather,  on  which  we  axe 
not  satisfied, — is,  whether  the  decree  does 
or  does  not  go  beyond  the  proper  fnnctiona 
of  a  decree  in  such  a  suit ;  and  upon  that 
point  we  wish  to  be  satisfied.  The  decree 
was  right  in  setting  aside  the  deed,  sa  &r 
as  it  was  set  aside,  and  in  giving  the  costs. 
It  may  be  considered,  for  the  nke  of  the 
argument,  that  it  was  questionable  whether 
some  lest  costs  than  axe  given  might  not 
have  been  given  against  the  plaintiff;  bat 
if  the  Court  agrees  with  the  main  relief 
given,  it  requires  a  very  strong  and  clear 
case  indeed  to  render  it  xig^t  for  the  Court, 
at  the  rehearing  of  the  cause,  to  depart 
from  the  adjudi^tion  of  the  former  Court 
as  to  the  costs.  No  such  dear  or  strong 
ground  has  been  shewn  to  us  here ;  and 
therefore  we  think  that  the  only  question 
to  be  considered  is,  whether,  as  I  have 
already  stated,  the  decree  has  or  has  not 
gone  beyond  the  proper  limits  of  a  decree 
in  such  a  suit 

Mr.  BethM  addressed  a  few  observations 
to  the  Court  on  the  question  of  costs,  and 

LoM>  Justice  Kmioht  Bruce  8aid>-r 
We  propose  to  dismiss  the  petition  of 
appeal,  with  costs,  without  prejudice  to 
the  question  what  ought  to  be  done  in  the 
event  of  the  payment  to  the  plaintiff  of  all 
the  arrears  of  her  alimony  up  to  the  date 
of  the  Master's  general  report,  and  with 
such  other  costs  as  the  plaintiff  is  now  en* 
titled  to,  and  with  lib^iy  in  that  event, 
as  well  as  otherwise,  to  apply  from  time 
to  time.  We  reserve  to  ourselves  the 
faculty  of  altering  the  decree  in  any  respect 
in  which  it  may  appear  to  us  to  go  beyond 
the  strictly  proper  functions  of  the  Court, 
if  there  be  such  limits.  That  will  relieve 
the  case,  I  think,  from  a  position  of  some 
little  difficulty ;  but  still  a  more  extended 
and  deep  consideration  of  the  subject  may 
possibly  relieve  it  from  all  difficulty.  The 
difficulty  may  be  only  apparent. 


KlKDEKSLET.Y.C.'^  /■  Tt  TOOKKT'8  TmUST. 

Feb.  20.  >  /e  re  THE  wccem 

March  4.        j        wat  oompast. 


M 


mr  **  leamm^"  h 

A  iaiaior  densed  am  esUUe  is  An  dam^k' 
ier  for  life,  mmd  after  her  deeemwe  to  all 
mmd  everff  ike  ehUdrem  of  ike  hodgf  of  kis 
doMokier  huofuUm  hoooUem  fim  eoae  jAe 
d^omld  lemoe  wmn  ikm»  mm  duld).  ikeir 


Moek  one  ehUd  m  fee;  bmi  im  ease  ikts 
damghier  slsaW  die  wHkomi  leaoimg   mmtf 

io  oil  mek  ekiidren  ofkU  kody  me  ke  ekamid 
leave  or  kaoe  Uoimg  alt  ike  deceaae  of  kio 
damgkier^  in  fee.  The  ietUdm^e  darngkier 
had  two  ekHdrem^  hoik  rfwkomi  died  dmrimg 
ker  Ufe:—HM,  tkmi  ike  two  ekildrem  ^ 
the    teetator^e  darngkier  took  okmdmte   amd 

wiUf  mmd  ikeir  deoieeeo  memo  eom$eqmmmilf 
eoHUed. 

This  was  a  petition  presented  under  the 
following  drcumstanoes.— 

A  piece  of  land  had  been  taken  by  the 
Bucka  Railway  Company,  but  a  queation 
having  been  nuaed  as  to  Uie  title,  under  the 
construction  of  the  will  of  Thomas  Prentice, 
the  last  owner  by  purchase  of  the  property, 
the  railway  company  paid  the  amonnt  of 
the  purchase-money  into  court,  under  Hie 
76th  section  of  the  Lands  Clauses  Conaall- 
dation  Act,  and  the  present  petition  naked 
for  payment  of  the  money  out  of  csourt 
to  certain  persons  claiming  to  be  entitled 
under  the  will.     The  petitioners  were  the 
Rev.  J.  Hooper  and  Francea  his  wiib,  and 
the  petition  stated  that  Thomas  Prentiee» 
by  his  wOl,  dated  the  26th  of  S^tembes 
1775,  gave  and  devised  unto  his  dangkter 
Henrietta  Prentice  all  his  copyhold  noes* 
suage,   tenement,   or  fiixm^house   in    tha 
parish  of  Little  Horwood,  in  the  following 
terms  :-^''  To  hold  the  same  unto  and  to 
the  use  of  my  said  daughter  H^iiietta 
Prentice  and  her  assigns,  for  and  darings 
the  term  of  her  natural  life;  and  from  and 
immediately  after  her  decease  I  give  and 
devise  the  said  messuage,   tenement*    or 
farmhouse,  doaea,   pieces  or   paroela    oC 
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umble,  meadow  and  paatore  gn>mid»  with 
their  and  every  of  their  rights,  members 
and  appurtenances,  nnto  and  to  the  use  of 
all  and  every  the  children  of  the  body  of 
my  daughter  Henrietta  Prentice  lawMiy 
b^l^tten  (in  case  she  shall  leave  more  than 
one  child),  their  heirs  and  assigns  for  ever, 
as  tenants  in  common  and  not  as  joint 
tenants.  But  in  case  my  said  daughter 
Henrietta  Prentice  shall  have  only  one 
child  of  her  body  lawfully  begotten,  then 
I  give  and  devise  the  said  messuage,  tene- 
ment or  fiirmhouse,  doses,  pieces  or  parcels 
of  arable,  meadow,  and  pasture  ground, 
with  their  and  every  of  their  appurtenances, 
unto  and  to  the  use  of  such  one  child,  his 
or  her  heirs  and  assigns  for  ever.  But  in 
case  my  said  daughter  Henrietta  Prentice 
shall  happen  to  die  without  leaviog  any 
issue  of  her  body  lawfully  begotten,  then 
I  give  and  devise  the  said  messuage,  tene- 
ment or  fiirmhouse,  closes,  pieces  or  par- 
cels of  arable,  meadow,  and  pasture-ground 
with  their  and  every  of  their  appurtenances 
unto  and  to  the  use  of  all  and  every  such 
child  or  children  of  my  body  lawfully  be- 
gotten as  I  shall  leave  or  have  living  at 
the  time  of  the  decease  of  my  said  daugh- 
ter Henrietta  Prentice,  and  to  their  heirs 
and  assigns  forever  as  tenants  in  common;" 
and  the  will  contained  specific  devises,  in 
similar  terms,  of  other  parts  of  the  said 
testator's  copyhold  estates  and  his  freehold 
estates,  to  his  son  Thomas  Eagles  Pren- 
tice and  his  daughter  Mary  Ann  Prentice, 
but  there  was  no  residuary  or  general  de-^ 
viae  of  his  estates  contained  in  the  testa- 
tor's will. 

The  testator  died  in  November  1779, 
leaving  three  children  :  first,  Thomas 
Eagles  Prentice,  his  only  son,  who  was  his 
customary  heir,  and  who  died  in  December 
1836,  having  made  his  will  and  thereby 
devised  all  his  real  estates  whatsoever,  in 
zeversioD,  remainder,  or  expectancy,  to  his 
wife  Ann  Prentice ;  second,  Mary  Ann 
Prentice  who  died  on  the  4th  of  January 
1847»  without  having  been  married,  and, 
thirds  Henrietta  Prentice. 

The  petition  also  stated  that  in  Sep- 
tember 1796  the  said  Henrietta  Prentice, 
the  daughter  of  the  testator,  married  John 
Tookey,  who  died  in  1818,  leaving  his 
widow  surviving,  and  there  was  issue  of 
the  nwrriage  two  children,  John  Tookey  and 


Henrietta  Tookey ;  that  the  said  J.  Tookey, 
the  son,  married  the  petitioner  Frances 
Hooper,  and  there  was  issue  of  that  mar- 
riage one  chOd,  Joseph  Tookey,  who  was 
still  living  and  under  twenty-one  years  of 
age ;  that  J.  Tookey,  the  son,  by  his  vdll 
dated  in  February  1828,  gave  and  devised 
all  his  copyhold  estates  whatsoever  and 
wheresoever  to  hold  the  same  unto  the 
petitioner  Frances  Hooper,  her  heirs  and 
assigns  for  ever ;  that  the  petitioner 
Frances  Hooper  intermarried  with  the 
petitioner  J.  Hooper ;  that  Henrietta 
Tookey,  the  daughter,  died  in  the  lifetime 
of  her  mother,  having  devised  her  estates 
to  her  mother;  that  the  said  Henrietta 
Tookey  the  widow  died  in  March  1847» 
having  by  her  will  devised  all  her  copyhold 
estates  to  the  petitioner  J.  Hooper  and 
W.  B.  Eagles  upon  certain  trusts  therein 
mentioned. 

The  question  raised  upon  the  petition 
was,  whether  J.  Tookey  the  son,  and  Hen- 
rietta Tookey  the  daughter  of  Henrietta 
Prentice,  afterwards  Tookey,  took  absolute 
and  devisable  estates  in  remainder  in  this 
property,  under  the  will  of  Thomas  Pren<^ 
tice,  they  having  died  in  the  lifetime  of 
their  mother  Henrietta  Tookey.  The 
petitioners  submitted  that  this  was  the 
true  construction  of  the  will,  and  that  the 
petitioner  J.  Hooper  was  entitled  to  one 
moiety  of  the  property  in  right  of  his  wife, 
the  ssid  Frances  Hooper,  the  devisee  of 
J.  Tookey  the  son,  and  that  the  petitioner, 
J.  Hooper,  and  W.  B.  Eagles  were  entitled 
to  the  other  moiety  as  trustees  under  the 
wiU  of  Henrietta  Tookey,  the  widow,  who 
was  the  devisee  of  her  daughter  Henrietta 
Tookey. 

On  the  other  hand,  it  was  contended 
that  J.  Tookey  the  son  and  Henrietta 
Tookey  the  daughter  did  not  take  abso- 
lute and  devisable  estates  in  remainder,  and 
that  the  property  descended  to  the  cus- 
tomary heir  of  the  testator,  Thomas  Pren- 
tice, there  having  been  no  child  of  his 
living  at  the  death  of  Henrietta  Tookey 
his  daughter. 

Mr.  ToUer^  in  support  of  the  petition, 
cited— 

MarshM  v.  HiU,  2  M.  &  S.  608. 
MaiOand  v.  Chalie,  6  Madd.  243. 
Harmon  v.  Foreman^  6  Ves.  207. 
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Siurgess  v.  Pearson,  4  Madd.  41 1,  and 
Jarman  on  WilU,  yol.  2.  p.  277* 
Mr*  Diekinsonf  contrsi,  cited-^ 
Tarbuckv,  Tarbuck,  2  Jarman  on  Wills, 

375. 
Doe  d.  Cadogan  v.  Ewart,  7  Ad.  &  E. 

636 ;  8.  c.  7  Law  J.  Rep.  (n.s.)  Q.B. 

177. 
Doe  d.  Simpson  v.  Simpson^  4  Bing. 

N.C.  333  ;  8.  c.  7  Law  J.  Rep.  (n.s.) 

C.P.  166 ; 
Daintry  ▼.  Dainiryt  6  Term  Rep.  307. 

KiNDERSLET,  V.C. — This  case  came 
before  me  upon  a  petition,  and  the  order 
to  be  made  must  depend  upon  the  con- 
struction of  the  will  of  Thomas  Prentice, 
who  devised  certain  copyhold  property 
for  the  benefit  of  his  daughter  Henrietta 
Prentice  and  her  children ;  and  the  ques- 
tion is,  whether  two  children  which  she 
had  took  vested  interests  in  the  property. 
The  words  of  the  devise  are  these.— 
[His  Honour  here  read  the  clause  in  the 
will  already  set  forth  in  the  statement  of 
the  case.]— Besides  the  devise  in  fitvour  of 
Henrietta  Prentice,  the  will  contains  two 
devises  of  other  portions  of  the  real  estate, 
one  in  favour  of  another  of  the  testator's 
daughters,  Mary  Ann  Prentice,  and  the 
other  in  favour  of  his  son  Thomas  Eagles 
Prentice ;  therefore,  in  all  there  are  three 
devises — to  Henrietta,  to  Mary  Ann,  and  to 
Thomas  Eagles  Prentice,  the  three  chil- 
dren of  the  testator,  which  devises  are  pre- 
cisely in  the  same  language,  with  one  single 
exception  of  one  word  in  one  of  the  devises. 
Now  that  variation,  although  not  condu- 
sive,  is  not  without  its  significance. 

I  will  first  consider  the  devise  to  Henrietta. 
It  begins  by  a  devise  which,  beyond  all 
doubt,  gave  her  an  estate  for  life;  and  firom 
and  idfter  her  decease,  then  the  devise  is 
unto  and  to  the  use  of  all  and  every  the 
children  of  her  body  in  fee.  Now,  if  it 
had  stopped  there,  ^ere  would  have  been 
no  doubt,  and  every  child  would  have 
taken  a  vested  interest  in  equal  shares  of 
the  property ;  but  these  words  are  added 
in  a'parentiiesis  "in  case  she  shall  leave 
more  than  one  child."  Then  comes  a 
direction  that,  in  case  she  shall  have  only 
one  child  then  the  whole  shaU  go  to  that  one 
ehild,  his  or  her  heirs  and  assigns  for  ever. 
Passing  on  to  the  limitation  over,  which 


follows  that  devise,  I  have  no  doubt  that 
in  the  limitation  over  the  testator  used  the 
words  '^in  case  my  said  daughter  Henrietta 
shall  happen  to  die  without  leaving  any 
issue  of  her  body  lawfully  begotten,"  mean- 
ing at  her  death,  because  the  limitation 
in  that  event  is,  '*to  all  and  every  such 
child  or  children  of  my  body  lawfully  be- 
gotten as  I  shall  leave  or  have  living  at 
Uie  time  of  the  decease  of  my  said  daugh- 
ter Henrietta  Prentice" ;    that  is,  in  case 
she  shall  die  without  leaving  any  issue, 
not  children  only,  living  at  the  time  of  her 
death;  and  not  that  in  the  event  of  his 
leaving  a  grandchild  only  it  should  not 
take  effect.     Now  what  happened  ?     Why 
Henrietta  Prentice  had  two  children,  which 
both  jnre-deceased  her;  both  were  mazried, 
and  one  grandchild  £as  survived  her.      It 
appears  to  me  that  the  testator  in  that  part 
of  the  devise  has  used  the  word  **  leare'* 
in  the  sense  of  "  have,"  and  the  meaning 
of  the  word  "leave"  has  been  applied  to  it 
in  other  cases,  and  I  have  not  the  least 
doubt  that  that  was  the  meaning  of  the 
testator  here,  and  he  had  regard  to  the 
natural  course  of  events  that  the  children 
might  survive  the  parent,  but  not  a  con- 
dition that  they  should  do  so.  At  all  events^ 
it  gives  a  reasonable  construction  to  the 
will ;  for  if  that  were  not  the  construction, 
the  testator  would  have  died  intestate  from 
and  after  the  death  of  Henrietta  Prentice. 
I  do  not  mean  to  say  that  is  a  oondnaiTe 
reason  for  a  forced  construction  of  the 
words,  but  it  is  one  which  helps  the  con- 
struction, and  has  weight  in  confirming  tlie 
view  I  take  of  the  devise  itself. 

Then,  as  to  the  two  other  devises  to 
two  other  children.  In  the  devise  to  tlie 
son  Thomas  Eagles  Prentice,  instead  of 
saying  ''imto  and  to  the  use  of  all  the 
children  which  he  shall  leave,"  as  axe 
the  words  of  the  other  devises,  he  uaea 
the  word  ''Aave,"— in  other  respects  the 
two  subsequent  devises  are  precisely  in 
the  same  words.  Now,  that  change  in 
the  word,  though  it  might  have  been  in- 
advertent, may  be  used  to  shew  the  mean- 
ing of  the  testator,  as  pointing  out  that 
the  condition  was  not  as  to  there  being 
children  living  at  the  death,  but  as  to  her 
having  more  than  one  cldld.  I  thiTi"^^ 
therefore,  that  the  two  children  of  Henri- 
etta Prentice   took    vested    interests     aa 
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tenants  in  common  in  fee.  One  of  them» 
it  appean,  made  a  will  deyiaing  bis  lest- 
duaiy  share;  and  the  order  must  be  in 
accordance  with  the  devise.  I  bare  only 
to  declare  who  are  the  persons  entitled. 
The  costs  must  be  paid  by  the  railway 
company. 


Loans  Jusncss. 

1852 
March 


sncss.  ^ 

2.  V 

4,5.     3 


OONDRT  O.  PINNIOKE. 


WiU — Cofutmctioft^-'Legacy  to  Next'of" 
Kin  ex  parte  Matemd* 

A  testatrix  bequeathed  a  fund  to  trutteee 
in  tnut  for  A,  B,  for  life^  with  remainder 
to  her  children  at  twenty  •one ;  hut  in  eaae 
she  died  without  isaue^  then  to  pay  or  assign 
and  transfer  the  fund  toCD^if  then  living^ 
but  if  then  deadf  then  unto  his  next-of-kin 
in  a  legal  course  of  distribution  ex  parte 
matemi.  C.  D.  died  in  the  lifetime  of 
A.  jB.  a,  B,  died  wit?iout  issue.  At  the 
death  of  C  D,  A,  B,  was  his  sole  next-of- 
kin  ex  parte  patemi,  and  also  his  sole  next- 
of-kin  ex  parte  matemA ;  at  the  deaih  of  A. 
Bf  the  thin  next-of-kin  ex  parte  matemA 
of  C,  D.  claimed  the  fund  c^Heldf  affirming 
die  decision  of  the  Court  bdoWf  that  the 
next-of-kin  were  to  be  ascertained  at  the 
death  ofC.  D,  andnot  atthatofA.B^  and 
that  A»  Bt  as  next-of-kin  ex  parte  ma- 
temi,  was  not  excluded  because  she  also 
filled  the  character  of  next-of-kin  ex  parte 
pstemA ;  andy  therefore,  her  representatives 
were  entiiled  to  the  fund. 

**  Next-of-kin"  meqns  next-^f-kin  at  the 
death  of  the  party  whose  next-of-kin  are 
spoken  of 

The  testatrix  in  this  cause,  by  her  will, 
dated  in  the  year  1808,  gave  the  residue 
of  her  stock  in  the  Consolidated  Bank 
Annuities  to  trustees,  for  the  benefit  of  her 
grandniece,  Mary  Lucy  Ponting,  with  a 
bequest  over  to  Nicholas  T.  S.  Pouting, 
in  case  Mary  Lucy  Pouting  died  before 
she  should  attain  the  age  of  twenty-six  or 
should  marry.  In  June  1810  the  testatrix 
made  a  codicil  to  her  will,  whereby,  after 
reciting  that  Mary  Lucy  Pouting  had 
since  married  John  Tuckey,  upon  which 
event  no  separate  provision  had  been  made 
for  her  or  her  issue,  she  revoked  the  be- 


quest of  her  stock,  then  consisting  of 
4,316/.  3/.  per  cent,  consols,  and  gave  the 
same  to  trustees  in  trust  for  her  grand- 
niece,  Mary  Lucy  Tuckey,  for  life,  with 
remainder  in  trust  for  her  children  who 
should  attain  the  age  of  twenty-one ;  but 
in  case  she  should  die  without  issue,  or 
they  should  all  die  before  their  shares 
became  payable,  then  upou  trust,  after  the 
decease  of  the  said  Mary  Lucy  Tuckey,  to 
pay  or  assign  and  transfer  the  said  stock 
unto  her  the  testatrix's  grand-nephew 
Nicholas  T.  S.  Ponting,  if  he  should  be 
theu  living ;  but  if  he  should  be  then  dead, 
then  unto  the  next-of-kin  of  her  said 
grand-nephew,  in  a  leg^  course  of  distri- 
bution, ex  parte  matemd.  The  testatrix 
died  in  1836,  ■  and  Nicholas  T.  S.  Ponting 
died  in  the  same  year,  leaving  his  sister 
Mary  Lucy  Tuckey,  and  some  first  cousins 
once  removed,  ex  parte  matemd,  of  the 
name  of  Ashe,  surviving.  Mary  Lucy 
Tuckey  died  without  issue  in  1849,  at 
which  period  the  Ashes  were  the  next-of- 
kin  of  Nicholas  T.  S.  Pouting.  Upon  the 
death  of  Mary  Lucy  Tuckey,  the  Ashes 
claimed  the  fund,  and  the  representatives 
of  Mary  Lucy  Tuckey  also  claimed  it; 
whereupon  the  trustees  and  executors  of 
the  will  instituted  this  suit,  with  a  view  to 
take  the  opinion  of  the  Court  whether  the 
persons  to  take  under  the  will  as  next-of- 
kin  of  Nicholas  T.  S.  Ponting  were  to  be 
ascertained  at  the  period  of  his  death  in 
1836,  or  at  the  deaUi  of  the  tenant  for  life, 
Mary  Lucy  Tuckey,  in  1849,  that  being 
the  period  for  the  distribution  of  the  ftind; 
and,  secondly,  whether,  supposing  the 
next-of-kin  were  to  be  ascertained  at  the 
death  of  Nicholas  T.  S.  Ponting,  Mary 
Lucy  Tuckey  was,  and  her  representatives 
in  her  right  were,  entitled  to  take  under 
the  description  of  next-of-kin  ex  parte 
matemd,  notwithstanding  she  was  next-of- 
kin  ex  parte  patemd^  or  whether  the  Ashes 
were  exclusively  entitled  as  coming  within 
the  description  of  next-of-kin  ex  parte 
matemd  alone. 

At  the  hearing,  before  the  present  Master 
of  the  Rolls,  he  held  that  Mary  Lucy 
Tuckey  became  entitled  to  the  fund  as 
next-of-kin  ex  parte  matemd  of  Nicholas 
T.  S.  Ponting,  notwithstanding  she  was 
also  his  next-of-kin  ex  parte  patemd — ^20 
Law  J.  Rep,  (n.s.)  Chanc.  635. 
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From  this  decree  the  Ashesi  who  were 
defendants,  appealed. 

Mr.  Hobhouae  appeared  for  the  plauiti£Qi| 
the  trustees  and  executors  of  the  testatrix. 

Sir  W.  P.  Wood  and  Mr.  J.  F.  Prior, 
for  the  appellants,   cited    the  following 


Finer  r.  Frands,  2  Cox,  190. 
Kfdght  ▼.  Gould,  2  Myl.  &  K.  295. 
Ootdd  V.  Kemp,  Ibid.  304 ;  s.  c.  1  Law 

J.  Rep.  (n.8.)  Chanc.  176. 
Clapton  V.  Bulmer,  10  Sim.  426 ;  s.  c. 

5  Myl.  &  Or.  108 ;  9  Law  J.  Rep. 

(n.8.)  Chanc.  261. 
Beck  ▼•  Bwrn,  7  Beav.  492 ;  s.  c.  13 

Law  J.  Rep.  (n.s.)  Chanc.  319. 
Satf  V.  Creed,  5  Hare,  680  ;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  861. 

Mr,  Bethell  and  Mr.  Lloyd,  in  support 
of  the  decree,  cited-— 

Urquhart  ▼.  Urquhart,  13  Sim.  613. 
Ware  ▼.  Rowland,  15  Ibid.  587 ;  s.  c. 

17  Law  J.  Rep.  (n.s.)  Chanc.  147* 
Booth  V.  Fiears,  1  Coll.  6;  s.  c.   13 

Law  J.  Rep.  (n.s.)  Chanc.  147. 
Bird  T.  Wood,  2  Sim.  &  S.  400 ;  s*  c. 

4  Law  J.  Rep.  Chanc.  86. 
Leendng  v.  SherraH,  2  Hare,  14 ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  423. 

[Lord  Justice  Kniobt  Bruce.  — In 
Toldervy  v.  CoU  (1),  Mr.  Baron  Parke 
said  it  appeared  to  him  that  the  best  lan- 
guage in  which  the  rule  that  a  Court  is 
not  at  liberty  to  depart  from  the  gramma- 
tical and  proper  construction  of  the  language 
used  in  an  instrument,  unless  required  by 
eyident  necessity  resulting  fiom  the  ap- 
parent intention,  was  expressed  in  the 
words  of  Mr.  Justice  Burton,  in  Warburton 
▼.  Loveland^T)."] 

(1)  1  Mee.  &  W.  264;  s.  c.  1  Ton.  &  C.  Exch. 
621 ;  5  Law  J.  Rep.  (ir.8.)  Exch.  £q.  25. 

(2)  1  HadMn  &  Brooke'fe  Irish  Q,B,  Kef.  648. 
The  jpaasage  is  as  follows : — "  I  apprehend  it  is  • 
rale  ui  the  oonstmctioii  of  statutes^  that  in  the  first 
instance  the  grammatical  sense  of  the  words  is  to 
he  adhered  to.  If  that  is  contrary  to,  or  inconsistent 
with  any  expressed  intention,  or  any  declared  pur- 
pose of  the  statute;  or  if  it  would  involTe  any 
ahsurdity,  repugnance,  or  inconsistency  in  its  dif- 
ferent provisions,  the  grammatical  sense  must  then 
he  modified,  extended,  or  abridged  so  far  as  to  avoid 
such  an  inconvenience,  but  no  further.*' 


Lord  Jcjstics  Lord  Cranwobth. -^ 
Neither  of  us  entertains  any  douht*— that 
is,  any  judicial  douht^^that  the  Master  of 
the  Rolls  has  come  to  a  right  concluaion 
on  the  construction  of  this  w^l.  It  is  very 
difficult,  as  has  heen  ohsenred  in  the  coarse 
of  the  argument,  if  not  impossible,  to 
reconcile  eJl  the  cases  on  the  subject ;  but 
the  view  that  I  take  is,  that  with  all  this 
difference  there  is  a  great  cardinal  rule  to 
be  observed  in  the  construction  of  instru- 
ments,  as  laid  down  by  Mr.  Justice  Burton 
in  Warburton  v.  Loveland,  with  regard  to 
the  construction  of  statutes,  namely,  to 
adhere  as  closely  as  possible  to  the  Hteral 
meaning  of  the  words  used.  If  we  depart 
from  tlus,  we  launch  into  a  sea  of  difficul- 
ties which  it  is  not  easy  to  flELthom.  In 
the  course  of  the  argument  I  have  been 
putting  to  myself  various  combinationa  of 
circumstances,  as  to  which,  if  we  could 
ask  the  testatrix  in  her  grave  what  she 
intended,  she  would  probably  say  that  she 
had  not  contemplated  them,  but  would, 
nevertheless,  wish  the  words  she  had  used 
to  be  adhered  to.  It  b,  however,  useleas  to 
speculate  on  these  matters.  The  oon<diiaion 
at  which  I  anive  is,  that  the  words  "  next- 
of-kin"  mean  next-of-kin  at  the  death  of 
the  party  whose  next-of-kin  are  spoken 
of,  and  there  is  nothing  in  the  will  to 
make  this  construction  absurd. 

Lord  Justice  Knight  Brucr.— I  cannot 
go  so  £ur  as  to  say  that  I  entertain  no 
doubt,  but  I  think  that  the  decision  of  the 
Master  of  the  Rolls  is  ooiroct. 


Lords  Jubticbs.'^ 

1852.  >      WHICKER  O.  HUME.* 

March  5,  6.  j 

Charitable  Bequest — **Edueaium  and 
Leaminy**'^Mortmain  AeP^^Colony  of  New 
South  Wales. 

A  teslaior  possessed  of  lands  m  NesB 
Souih  Wales,  of  leasehold  property  in  Seoi^ 
land,  and  of  pure  personalty,  devised  and 
bequeaihed  aU  to  trustees,  upon  tnist»  for 

*  This  case,  upon  questions  of  domicile  of  suc- 
cession, domicile  of  origin,  change  of  domicile,  &c. 
is  reported  at  length  20  Law  J.  Hep.  (h.s.)  Chanc 
M9. 
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abaokiie  eimverakn^  and  after  variooB  be^ 
quests  gone  ike  reMue  to  trueleea  to  app^ 
the  same  at  their  aheohU  and  uaeontrouled 
disereOaa  for  the  benefit  and  advancement 
and  propajfation  of  edueaUon  a$kd  learning 
M  every  part  of  the  worH  so  far  ae  eireumm 
stances  would  permit  '.^-^Held^  that  the  words 
"  edneaison  and  learning**  were  to  he  read 
"  educaUon  in  learning^**  and  thai  there  was 
a  good  charitable  beqnesi. 

Held,  aiso,  that  the  statute  9  Oeo.  4. 
e.  83,  which  provides^  that  aU  laws  and 
statutes  of  the  realm  shall  be  enforced  in  the 
administration  of  justice  so  far  as  the  same 
can  be  applied,  means  **reasoniAlg  applied," 
and  that  the  ^atute  9  Oeo.  2.  c.  86.  is 
fnappHeable  to  lands  in  New  South  Wales, 

Dr.  John  Borthwick  Gilchrist,  by  hit 
will,  dated  the  8th  of  December  1840» 
gaTe,  deviBed  and  bequeathed  all  hJB  red- 
duary  real  and  personal  estate  to  certain 
trustees  upon  trust  for  sale,  and  to  invest 
the  reaidne  of  the  produce  after  payment 
of  the  expense  of  sale  in  their  names  in 
the  parliamentary  stocks  or  public  fiindsi 
stocks  and  securities  of  the  colonies  or  of 
any  foreign  state,  or  on  mortgage  of  land 
in  Scotland  or  Ireland,  or  in  the  colonies, 
or  in  the  stock  of  any  commercial  company, 
but  so  that  no  investment  should  be  made 
which  could  not  by  law  be  disposed  of  by 
will  to  a  charity.  The  testator  then 
directed  the  trustees  to  stand  possessed  of 
such  stocks  and  securities  and  monies 
upon  trust  to  pay  certain  annuities;  and  as 
to  the  residue,  upon  such  trusts  as  he 
should  declare  by  his  codicil.  On  the 
same  day  the  testator  executed  the  follow- 
ing codicil :— > 

"  This  is  a  codicil  to  the  last  will  and 
testament  of  me,  John  Borthwick  Gilchrist, 
which  will  bears  even  date  with,  but  was 
executed  previously  to  this  codicil.  I 
hereby  direct  and  appoint  that  the  trustees 
or  trustee  for  the  time  being  of  my  said 
wiU  do  and  shall  stand  possessed  of  and 
interestod  in  the  residue  or  surplus  of  the 
trust  monies  and  securities  thereby  to  them 
bequeathed,  in  trust  to  appropriate  the 
same  in  such  manner  as  they,  my  said 
trustees  or  trustee,  shall  in  thmr  absolute 
and  uncontrouled  discretion  think  proper 
and  expedient  for  the  benefit  and  advance- 
ment and  propagation  of  education  and 


learning  in  every  part  of  the  world,  so  far 
as  circumstances  will  permit." 

From  the  Master's  report  it  appeared 
that  the  estate  of  the  testator  at  Uie  time 
of  his  death  consisted  of  pure  personalty, 
and  of  real  estate  in  New  South  Wales, 
and  of  a  leasehold  house  in  Scotland. 

At  the  hearing  of  the  cause,  before  the 
present  Master  of  the  Rolls,  questions  were 
raised  whether  the  bequest  was  not  void  for 
uncertainty,  and  if  not,  whether,  so  far 
as  regarded  the  proceeds  of  real  estate  in 
New  South  Wales,  the  same  was  not  void 
as  being  obnoxious  to  the  provisions  of  the 
statute  9  Geo.  2.  c.  86.  (the  Mortmain 
Act).  His  Honour  held,  that  there  was  a 
good  and  valid  charitable  bequest,  and 
that  the  Mortmain  Act  did  not  apply. 
The  next-of-kin  now  appealed. 

Mr.  BetheU,  Mr.  Rolt  and  Mr.  SpringaU 
Thompson^  for  the  appeal.-^The  words  of 
the  bequest  of  this  testator  are  sufficiently 
large  to  admit  of  the  property  being  applied 
to  purposes  other  than  charitable,  in  the 
sense  in  which  that  word  is  understood 
by  this  Court.  There  is  nothing  in  them 
to  controul  the  iq>plication  of  the  fund  to 
the  distribution  of  works  upon  scientific 
and  literary  subjects  among  the  learned 
and  wealthy  members  of  the  community; 
nothing  to  prevent  the  establishment  of 
circulating  libraries,  or  even  for  the  fitting 
out  of  ships  for  voyages  of  discovery.  No 
words  are  used  which  would  controul  the 
application  of  the  funds  to  purposes  of 
religion,  or  for  the  education  of  youth,  or 
for  the  benefit  of  the  poor.  The  only 
difiUculty  is  to  fix  a  limit  beyond  which 
the  words  could  not  be  carried,  so  as  to 
apply  the  ftmd  in  a  way  not  charitable, 
as  that  expression  is  understood  by  this 
Court.  It  is  plain,  therefore,  that  the 
trust  is  too  vague  and  too  indefinite  to  be 
supported— j^rofPfie  v.  YeaU  (1),  Morice  v. 
the  Bishop  of  Durham  (2),  James  v.  AUen 
(8),  Ommanney  v.  Butcher  {4t\  Williams 
V.  Kershaw  (5),  EUis  v.  SeU^  (6)  and 


(1)  7  Yes.  50,  D. 

(2)  9  Ibid.  400;  t.c.  10  Yes.  632. 

(3)  3  Mer.  17. 

(4)  Turn.  &  Rati.  260. 

(5)  1  Keen,  232,  n.$  s.  e.  fi  Law  J.  Rep.  (N.a) 
Cban&84k 

(6)  7  Sim.  352 ;  ■.  c.  5  Law  J.  Rep.  (m.b.)  Cbaae. 
214. 
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Kendall  ▼•  Granger  (?)•  If  for  no  other 
reason,  this  bequest  must  be  void,  because 
there  is  no  class  to  whom  the  benefits  can 
be  confined.  It  is  not  like  the  case  of 
Nightingale  v.  Goulbum  (8),  where  the 
class  was  of  all  the  inhabitants  of  Great 
Britain,  and  the  trust  was  upheld.  Here 
the  whole  world  are  included,  and  the 
Court  cannot  devise  a  scheme  for  the  exe- 
cution of  the  trust.  But  even  supposing 
the  Court  should  hold  that  a  valid  chari- 
table trust  were  otherwise  created,  it  is 
obnoxious  to  the  provisions  of  the  statute 
relating  to  mortmain  (9  Geo.  2.  c.  86). 
That  that  statute  extends  to  the  colonies 
is  abundantly  clear  ftom  the  wording  of  the 
statute  9  Geo.  4.  c.  88  (9),  by  the  24th 


(7)  5  Beay.  800 ;  t.  c  11  Law  J.  Rep.  (h.8.) 
Chano.  405. 

(8)  5  Haie,  484;  s.  c.  17  Law  J.  Rep.  (va) 
Chanc.  296. 

(9)  The  material  seetiona  of  thia  atatate  are  the 
11th  and  24th  which  are  aa  follows : — 

Section  11.  enacts,  "That  the  said  supreme  coarti 
respectively  shall  he  courts  of  equity  in  New  South 
Wales  and  Van  Diemen's  Land,  and  the  depen- 
dencies thenof  respeetiyely,  and  ahall  have  power 
and  authority  to  administer  justice,  and  to  do, 
exercise,  and  perform,  all  such  acts,  matters,  and 
things  necessarv  for  the  due  execution  of  such 
equitahle  Jurisdiction,  as  the  Lord  High  Chancellor 
of  Great  Britain  can  or  lawfully  may  within  the 
realm  of  England,  and  all  aueh  acts,  matters,  and 
things  as  can  or  may  he  done  hy  the  said  Lord  High 
Chancellor  within  the  realm  of  England,  in  the 
exercise  of  the  common  law  jurisdiction  to  him 
belonging.** 

Section  24.  enacts,  "  That  all  laws  and  statutes  in 
force  within  the  realm  of  England  at  the  time  of 
the  passing  of  this  act,  (not  heing  inconsistent  here- 
with, or  witii  any  charter  or  letters  patent  or  order 
in  council  which  may  be  issued  in  pursuance 
hereof^)  shall  be  applied  in  the  administration  of 
justice  in  the  courts  of  New  South  Wales  and  Van 
Diemen's  Land  respectiTely,  so  far  aa  the  same  can 
be  applied  within  the  said  eolonies;  and  as  often 
as  any  doubt  shall  arise  aa  to  the  application  of  any 
auch  laws  or  statutes  in  the  said  colonies  respeo» 
tiyely,  it  shall  be  lawftil  for  the  goyemors  of  the 
said  colonies  respectively,  by  and  with  the  adyice 
of  the  legislatiye  councils  of  the  said  colonies  re- 
speetiyely, by  ordinances  to  be  by  them  for  that 
purpose  made^  to  declare  whether  sudh  laws  or 
statutes  shall  be  deemed  to  extend  to  such  colonies, 
and  to  be  in  force  within  the  same,  or  to  make  and 
establish  such  limitations  and  modifications  of  any 
such  laws  and  statutes  within  the  said  colonies  re- 
spectiyely  as  may  be  deemed  expedient  in  that 
behalf:  Proyided  always,  that  in  the  mean  time 
and  before  any  such  ordinances  shall  be  actually 
made,  it  shall  be  the  duty  of  the  said  supreme 
courts,  aa  often  aa  any  sneh  doubts  shall  arise  upon 


section  of  which  the  law  of  England  is 
constituted  the  law  of  the  colonies,  the 
11th  section  of  the  same  act  having  con- 
ferred on  the  supreme  court  the  same  juris- 
diction hoth  at  common  law  and  in  equity  as 
is  exercised  hy  the  Lord  Chancellor  in  this 
country.  The  case  of  The  Attorney  Gene-' 
ral  y.  Stewart  (10),  where  the  colony  of 
Grenada  was  held  to  be  exempt  from  the 
operation  of  the  Mortmain  Act,  does  not 
govern  this,  for  there  the  French  law  was 
held  and  recognized  as  the  law  in  civil 
matters,  on  the  ground  that  that  law  pre- 
vailed at  the  time  the  island  was  acquired 
by  conquest  for  the  crown  of  England. 

[Lord  Justicb  Knight  Bruce. — ^Ac- 
cording to  the  constraction  contended  for, 
any  quantity  of  land  in  New  South  Wales 
may  be  given  to  Eton,  Winchester  or 
Westminster,  while  a  single  acie  cannot  be 
given  for  the  benefit  of  similar  institutions 
in  the  colony.] 

That  objection  is  met  by  the  provisions 
of  the  9  Qeo.  4.  c.  BS,  the  latter  part  of 
the  24th  section  of  which  enables  the 
governor  of  the  colony  for  the  time  being 
by  ordinance  to  modify  the  law  introduced 
into  the  colony  as  he  shall  deem  expe- 
dient, and  as  no  such  modification  has 
taken  place  regarding  the  Mortmain  Act, 
it  is  clear  that  Uiat  statute  is  in  full  opera- 
tion in  New  South  Wales.  The  same 
policy,  namely,  that  land  shall  not  be 
withdrawn  firom  circulation,  as  much  ap- 
plies there  as  here.  In  the  Mortmain  Act, 
land  in  Scotland  is  excepted ;  and  had  the 
legislature  intended  to  exclude  lands  ac- 
quired by  colonization  from  the  operation 
of  that  statute,  some  expression  to  the  same 
effect  as  is  found  relating  to  Scotland 
would  have  appeared.  The  absence  of 
any  such  expression  is  another  argument 
in  favour  of  the  position  that  the  Mortmain 
Act  does  apply  to  this  colony. 

ilfr.  Roundell  Pakner^  Mr,  Andermm^ 
Mr,  Bagihawe^  Mr,  W,  M,  Jamee^  Mr, 
Beavan,  and  Mr,  W,  Morrie  appeared  for 
the  respondents,  but  were  not  called 
on. 

the  trial  of  any  information  or  aetion,  or  upon  any 
other  prooeeding  before  tfaem«   to   adljndge  and 
decide  as  to  the  application  of  any  such  laws  or 
statutes  in  the  said  colonies  respeetively.*' 
(10)  2  Mer.  14J$. 


Vol.  XXLJ 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


409 


Lord  Justick   Knight   Bruce. — ^The 
appeal  in  this  case  raises  three  questions : 
the  first  of  which,  namely,  that  the  hequest 
is  too  indefinite  to  be  performed,  is  in- 
volved in  the  second,  and  which  need  not 
therefore  be  considered  separately  from  it. 
The  second  question   is  whether,    inde- 
pendently of  the  statute  9  Geo.  2.  c.  36, 
called  the  Mortmain  Act,  and  on  the  as- 
sumption that  the  gift  does  not  affect  pro- 
perty obnoxious  to  that  statute,  there  is  a 
good  trust  for  what  this  Court  considers 
as  charitable  purposes,  created  by  these 
words  in  the  codicil  disposing  of  the  residue, 
— "  I  hereby  direct  and  appoint  that  the 
trustees  or  trustee  for  the  time  being  of 
my  said  will,  do  and  shall  stand  possessed 
of  and  interested  in  the  residue  or  surplus 
of  the  trust  monies  and  securities  to  them 
bequeathed,  in  trust  to   appropriate   the 
same  in   such  manner  as   they  my  said 
trustees  or  trustee  shall  in  their  absolute 
and  uncontrouled  discretion  think  proper 
and  expedient  for  the  benefit  and  advance- 
ment and  propagation  of  education   and 
learning  in  every  part  of  the  world,  so  far 
as  circumstances  will  admit."  I  apprehend 
that  the  only  difficulty  in  the  way  of  the 
Court  on  this  part  of  the  case  has  been 
created  by  the  introduction  of  two  words, 
"and  learning,"   coming  after  the  word 
"  education,"  because  a  trust  for  education 
would  be  good  notwithstanding  what  this 
testator  has  said,  effectually  or  ineffectually, 
of  the  uncontrouled  discretion  of  the  trus- 
tees.    This  is  clear,  and  is  not  doubted  ; 
indeed,  it  has  not  been  so  even  in  the  argu- 
memt.   The  argument  was  confined  to  what 
was  the  force  and  effect  of  the  words  **  and 
learning"  added  to  the  words  '*  of  educa-t 
tion."    Now,  my  impression  of  the  true 
construction  is  this,  that  either  the  words 
**  and  learning"  add  nothing  whatever  to 
the  idea  represented  by  the  term  "  educa- 
tion," or  if  they  do,  that  the  phrase  ''  learn- 
ing" is  only  to  be  considered  as  explana- 
tory of  the  word  "  education"  ;    and  that 
it  is  the  same  as  if  the  testator  had  said 
"education  in  learning"  as  distinguished 
from  education  in  other  subjects  or  matters, 
to  which  the  term  education  might  have 
been  applied.     I  repeat,  therefore,  that  in 
my  judgment  those  words  either  do  not 
add  to  the  meaning  of  the  sentence  or  add 
only  the  explanation  of  that  to  which  I 
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have  referred.  I  apprehend,  then,  that 
the  introduction  of  the  expression  does 
not  render  that  a  bad  and  ineffectual  gift 
to  a  charity  which  would,  in  my  judgment, 
have  been  good  and  effectual  without  it. 

The  next  question  is  as  to  the  property 
comprised  in  the  bequest,  and  it  has  been 
said  that  the  real  property  in  New  South 
Wales  is   ineffectually  given,  as  it  falls 
within  the  provisions  of  9  Geo.  2.  c.  36,  by 
reason  that  the  24th  section  of  9  Geo.  4. 
c.  83.  provides,  "  that  all  laws  and  statutes 
in  force  within  the  realm  of  England  at 
the  time  of  the  passing  of  this  act  (not 
being  inconsistent  herewith,  or  with  any 
charter    or    letters    patent    or    order  in 
council,  which  may  be  issued  in  pursuance 
hereof,)  shall  be  applied  in  the  administra- 
tion of  justice  in  the  courts  of  New  South 
Wales  and  Van  Diem  en*  s  Land  respec- 
tively, so  far  as  the  same  can  be  applied 
within  the  said  colonies. ' '  Taking,  however, 
the  whole  of  the  section  together,  I  am  of 
opinion  that  the  words  "  can  be  applied" 
have  reference  only  to  those  statutes  which 
**  can  be  reasonably  applied."     This  lets 
in  all  those  considerations  which  presented 
themselves  to  Sir  William  Grant's  mind 
in   the  case   of  The  Attorney  General  v, 
Stewart,  and  which  are  there  discussed  by 
him.     This  case,  indeed,  differs  in  respect 
to  the  colony ;  but  it  is  impossible  to  read 
that  case  without  seeing  that  the  opinion 
expressed  by  Sir  William  Grant  applies  to 
a  case  of  the  present  description.      He 
there  supposes  various  reasons  against  the 
application  of  such  a  statute  as  that  of 
9  Geo.  2.  c.  36.  to  a  colony,  unless  the 
legislature  has   expressly  extended  it  to 
the   colony  of   New   South  Wales,    with 
or  without  modification.     My  opinion  is 
against  holding  the  statute  applicable  in 
the  present  case.     In  the  first  place,  it  is 
to  my  mind  doubtful,  or  more  than  doubt- 
ful, whether  there  could  be  an  enrolment, 
such  as  is  required  by  the  act.     Jurisdic- 
tion is,  indeed,  conferred  upon  the  supreme 
court    analogous    to    the    equitable    and 
common  law  jurisdiction  exercised  by  the 
Court  of  Chancery  here ;  but  with  regard 
to  the  particular  enrolment  which  the  sta- 
tute requires,  I  doubt  very  much,  to  say 
the  least,  whether  enrolments  in  the  courts 
in  the  colonies  could  satisfy  the  words  of 
the  act  9  Geo.  2.     In  the  second  place,  in 
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addition  to  all  this,  the  exceptional  pri- 
vileges granted  to  certain  institutions  and 
places  of  education  in  this  country  would 
not  apply  to  a  colony  where,  similar  esta- 
blishments not  existing,  people  cannot  be 
thought  to  have  any  particular  attachment 
to  those  institutions.  For  these  particular 
reasons,  and  the  reasons  given  by  Sir  Wil- 
liam Grant,  as  well  as  for  the  general 
reason  arising  out  of  the  construction  of 
the  9  Geo.  4.  c.  83,  I  am  of  opinion  that 
it  ought  to  be  held  that  the  statute  of 
9  Geo.  2.  is  inapplicable  to  the  colony, 
within  the  sense  and  meaning  of  the  act 
of  Geo.  4.  There  can  be  no  objection 
to  that  declaration  being  made  here,  but 
whether  it  will  be  binding  upon  the  colo- 
nial court  where  the  land  is  situated  I 
know  not.  That  is  quite  a  different  ques- 
tion. But  as  we  have  jurisdiction,  it  will 
be  binding  tn  personam  upon  the  parties 
within  the  jurisdiction.  We  may  and  do 
declare  the  law  on  the  subject  according 
to  the  best  interpretation  we  can  put  upon 
it.  The  decree,  therefore,  of  the  Master 
of  the  Rolls  is  right,  and  the  appeal  must 
be  dismissed,  without  costs. 

Lord  Justice  Lord  Cranworth  stated 
his  entire  concurrence  in  the  view  thus 
taken. 


KiNDERSLEY 

Jan 


LEY,  V.C.> 
.  19.  > 


NELSON  V.  HOPKINS. 


Devise  —  Construction  —  Leaseholds  — 
Misdescription. 

A  testator  gave  and  devised  all  his  free^ 
hold  and  copyhold  messuages,  farms,  lands, 
tenements,  hereditaments,  and  real  estate 
situate  at  Market  Rosen,  to  his  wife  for  Ufe, 
and  then  to  his  son,  his  heirs  and  assigns 
for  ever.  The  testator  had  no  property  at 
Market  Rasen  except  a  leasehold  estate  held 
for  1,000  years  :^^Held,  that  the  leasehold 
estate  passed  under  the  above  clause, 

George  Nelson,  by  his  will,  dated  the 
9th  of  April  1842,  after  directing  the  pay- 
ment of  his  debts,  funeral  and  testamentary 
expenses,  and  bequeathing  divers  legacies 
to  a  considerable  amount,  proceeded  in  the 
terms  following,  that  is  to  say — 

"  I  give  and  devise  all  and  every  my 
freehold  and  copyhold  messuages,  cottages. 


closes,  farms,  lands,  tenements,  heredita- 
ments, and  real  estate  situate  at  Market 
Rasen,  in  the  county  of  Lincoln,  and  also  all 
my  messuage  or  dwelling-house,  with  the 
garden,  outbuildings,  and  appurtenances 
thereto  belonging,  situate  in  Albion  Street, 
in  the  parish  of  Sculcoates,  unto  my  dear 
wife,  Elizabeth  Nelson,  and  her  assigns, 
for  and  during  the  term  of  her  natural  life, 
and  I  also  give  to  her  the  rents  which  may 
be  due  for  the  same  at  my  decease;  and 
from  and  immediately  after  her  decease,  I 
give  and  devise  the  same  last-mentioned 
real  estates,  hereditaments,  and  premises, 
unto  and  to  the  use  of  my  son,  Thomas 
Sherlock  Nelson,  his  heirs  and  assigns  for 
ever." 

The  testator's  wife  died  in  his  lifetime, 
and  he  died  in  November  1848.  By  an 
indenture  of  mortgage,  dated  the  23rd  of 
March  1827,  certain  messuages,  closes, 
farms  and  lands  situate  in  Miuicet  Rasen 
aforesaid,  were  demised  to  the  testator, 
for  the  term  of  1,000  years.  Subsequently 
to  the  date  of  the  mortgage,  J.  J.  Clark 
became  a  bankrupt,  and  the  mortgage 
money  being  unpaid,  the  testator  filed  a 
bill  in  this  court  against  his  assignees  to 
foreclose  the  equity  of  redemption  in  the 
mortgaged  premises,  and  on  the  5th  of 
June  1834  he  obtained  an  order  absolute 
for  foreclosure  of  the  equity  of  redemption. 
The  testator,  up  to  the  day  of  his  death, 
continued  to  be  entitled  to  all  the  said 
messuages,  lands,  and  premises  in  Market 
Rasen,  comprised  in  Uie  said  mortgage; 
but  he  had  not,  at  the  date  of  his  will,  or 
at  any  time  thenceforward  up  to  the  day  of 
his  death,  any  freehold  or  copyhold  mes- 
suages, cottages,  closes,  farms,  lands,  tene- 
ments, hereditaments,  or  real  estate  what- 
soever situate  at  Market  Rasen,  or  near  or 
adjoining  thereto,  nor  any  other  property 
at  Market  Rasen  besides  the  messuages 
and  premises  comprised  in  the  mortgage  to 
which  the  description  contained  in  the 
clause  of  his  will  could  apply. 

The  bill  was  filed  by  Thomas  Sherlock 
Nelson,  the  son  of  the  testator,  against  his 
executors,  and  it  prayed  that  it  might  be 
declared  that,  according  to  the  proper  con- 
struction of  the  said  wiU,  the  plaintiff  was 
entitled  to  all  the  said  messuages,  heredi- 
taments and  premises  situate  at  Market 
Rasen  aforesaid,  for  the  residue  of  the  said 
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term  of  1,000  years,  and  for  all  such  other 
estate  and  interest  therein  as  the  testator 
was  entitled  to. 

Mr.  BeikeU  and  Mr,  FoUett  appeared  in 
sapport  of  the  bill,  and  cited  Rose  ▼.  Bart" 
Uull),  Day  y.  Trig  (2),  and  Doe  d.  Dun- 
mnp  v.  Lord  Cranstoun  (3),  in  which 
leaseholds  had  been  held  to  pass  under 
the  word  "  freehold,"  ftc. 

Mr,  Bacon  and  Mr*  Prior^  for  the 
executors,  said  they  were  not  desirous  of 
raising  any  objection  to  the  plaintiff's  de- 
mand, but  submitted  the  question  to  the 
Court,  and  contended  that  as  by  the  24th 
section  of  the  Wills  Act,  which  was  passed 
previously  to  the  date  of  the  testator's 
will,  a  will  was  to  speak  from  the  death 
of  a  testator,  the  reason  for  the  former 
decisions  had  ceased ;  and  the  reason  having 
ceased  to  exist,  the  question  was,  whether 
the  Court  would  now  carry  out  the  prin- 
ciple laid  down  in  the  cases  cited.  The 
Courts  had  always  declined  to  follow  the 
rule  whenever  there  was  any  property, 
however  small,  to  which  the  devise  could 
apply.  No  intention  ought  to  be  carried 
out  except  what  the  testator  had  plainly 
expressed  by  his  will. 

KiKDBRSLET,  V.C.— The  rule  is  clearly 
laid  down  in  the  authorities  which  have 
been  cited.  It  is  evident  from  the  words 
of  this  will  that  the  testator  intended  to 
pass  to  the  plaintiff  the  property  which  he 
possessed  at  Market  Rasen.  The  effect 
is,  that  the  plaintiff  is  specific  legatee  of 
these  leaseholds.  The  declaration  must, 
therefore,  be,  that  the  property  at  Market 
Rasen  passed  to  the  plaintiff  under  and 
by  virtue  of  the  devise  contained  in  the 
will. 


M.R.     \ 
arch  27.  > 


March 


BELL  9.  BARCHAED. 


Lease — Restrictive  Covenants — Contract 
-^^Previous  Lease. 

In  carrying  an  informal  contract  for  a 
lease  into  effect^  the  Master  will  be  directed 
to  regard  previoua  leases  containing  special 
covenants, 

(1)  Cro.  Car.  292. 

(2)  1  P.  WmB.  286. 

(8)  9  Law  J.  R«p.  (n.s.)  Exeh.  294. 


ji  landlord^  by  memorandum^  agreed  to 
cancel  a  lease  for  fourteen  years  containing 
special  covenants^  and  to  grant  a  new  lease 
for  twenty^eight  years  at  a  reduced  rent. 
After  the  decease  of  the  landlord^  the  soli" 
citors  of  the  devisee  and  tenant,  to  avoid 
a  suit,  agreed  that  the  term  should  be  reduced 
to  twenty-one  years ;  but  upon  the  drqft  being 
sent,  the  lessor  refused  to  forego  a  covenant 
not  to  assign  the  lease  without  consent.  Upon 
a  clam  by  the  tenant, — Held,  that  he  was 
entitled  to  a  specific  performance,  and 
though  the  letter  of  proposed  arrangement 
by  the  tenant  said,  "  the  lease  to  contain  aU 
covenants  usual  and  ordinary  in  farming 
leases,"  it  was  referred  to  the  Master,  who, 
in  settling  the  lease,  was  to  have  regard  to 
the  lease  previously  held  by  the  tenant, 

William  Hilton,  by  a  lease,  dated  the 
Idth  of  November  1840,  demised  a  mes- 
suage and  farm  called  Dunningford  Wood 
House,  consisting  of  about  100  acres  of 
land,  to  George  Martin  Bell,  for  fourteen 
years,  at  the  rent  of  212/.  a  year. 

W.  Hilton,  on  the  15th  of  September 
1846,  agreed  to  cancel  the  lease,  and  he 
thereby  agreed  to  grant  to  6.  M.  Bell 
a  new  lease  for  the  term  of  twenty-eight 
years  from  Michaelmas  next,  at  the  reduced 
rent  of  lOOl,  per  annum;  he  also  autho- 
rized Mr.  Bell  to  build  a  house  and  cart- 
shed,  and  deduct  the  amount  from  the  rent, 
the  outlay  not  to  be  more  than  400/.,  and 
he  said,  "  I  do  this  as  a  reward  for  the 
great  improvement  he  has  made  in  the 
estate,  and  as  an  encouragement  for  his 
general  industry."  Under  his  will  and 
codicil  these  hereditaments  were  devised  to 
his  sister  £.  Barchard,  the  wife  of  Joseph 
Henry  Barchard,  in  fee. 

The  testator  died  about  the  25th  of 
December  1849.  After  his  decease  G.  M. 
Bell  filed  his  bill  against  Mr.  and  Mrs.  Bar- 
chard, praying  that  they  might  grant  the 
lease  according  to  the  agreement  entered 
into,  but  at  the  request  of  Messrs.  Currie, 
Woodgate  &  Williams,  the  solicitors  of 
Mr.  and  Mrs.  Barchard,  all  proceedings 
were  stayed,  and  they  afterwards  made 
a  proposition  stating  that  if  the  term  could 
be  shortened,  a  lease  would  be  granted  at 
the  reduced  rent  of  100^.  per  annum,  and 
the  4001,  laid  out  in  the  improvement  of 
the  premises. 
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Mr.  W.  H.  Clifton,  the  solicitor  of  Mr. 
Bell,  after  an  interview  with  Mr.  Woodgate, 
wrote  to  him,  '*  I  helieve  the  following 
are  the  terms  to  which  you  assent  on  behalf 
of  your  client,  viz.,  a  lease  for  twenty-one 
years  to  be  granted  to  Mr.  Bell  from 
Michaelmas  next  at  the  reduced  rent  of 
100/.  per  annum,  *  the  lease  to  contain  all 
covenants  usual  and  ordinary  in  fanning 
leases,*  4001.  to  be  laid  out  by  your  client, 
say  within  six  months,  in  the  erection  of 
a  farm  house  upon  the  estate;  Mr.  Bell 
to  erect  at  his  own  expense  the  cart- shed, 
and  such  other  outbuildings  as  he  may 
require,  and  keep  the  same,  together  with 
the  house,  in  proper  repair,  and  so  deliver 
up  at  the  expiration  of  the  lease." 

On  the  27th  of  January  1851  Mr.  Wood- 
gate  wrote,  '*As  regards  the  length  of 
lease,  the  proposal  was  that  the  term  of 
twenty-eight  years  mentioned  in  the  agree- 
ment should  be  shortened  to  twenty-t)ne : 
this  will  make  the  term  of  twenty-one  years 
run  from  Michaelmas  1846,  and  I  thought 
we  so  understood  each  other.  This  point 
being  arranged,  I  give  an  assent  to  the 
other  terms." 

On  the  28th  of  January  1851,  Mr.  Clifton 
wrote  to  Mr.  Woodgate,  **  I  fully  thought 
the  term  agreed  on  was  to  run  from  the 
present  year,  and  so  informed  Mr.  Bell, 
and  it  was  upon  this  understanding  he  in- 
structed me  to  arrange  the  suit.  In  the 
hope  of  carrying  out  the  arrangement,  I 
will  take  upon  myself  to  propose  that  the 
term  should  commence  from  Michaelmas 
1850,  but  less  than  this  I  feel  sure  Mr. 
Bell  will  not  accept.  1  trust  the  negotia- 
tion for  an  amicable  settlement  may  not 
be  broken  off  upon  a  difference  of  four 
years  only  in  the  term." 

In  answer,  Mr.  Woodgate  wrote,  "  I  cer- 
tainly concluded,  as  expressed  in  my  former 
note,  that  the  term  was  to  run  from  Michael- 
mas 1846 :  however,  let  it  be  as  you  pro- 
pose, that  is,  from  Michaelmas  1850." 

Mr.  Woodgate  afterwards  wrote  to  Mr. 
Clifton,  and  also  to  Mr.  Bell,  stating  that 
as  the  terms  of  the  lease  had  been  agreed  on, 
he  was  ready  to  receive  the  rent. 

On  the  2nd  of  August  1851,  Messrs. 
Currie,  Woodgate  &  Williams  sent  the 
draft  lease  of  the  farm  to  be  executed,  in 
pursuance  of  the  agreement,  containing 
a  covenant  not  to  assign  the  term  to  be 


granted,  or  to  underlet  or  part  with  the 
possession  of  the  farm  without  the  consent 
of  the  defendants,  all  which  were  expunged 
from  the  draft  by  Mr.  Clifton,  on  behalf  of 
Mr.  Bell,  as  being  contrary  to  the  express 
and  plain  terms  of  the  agreement. 

On  the  8th  of  January  1852,  Messrs. 
Currie  returned  the  draft,  stating  that  they 
had  found  it  necessary  to  restore  it  to  its 
original  state  corresponding  with  the  former 
leases,  and  according  to  the  agreement. 

On  the  12th  of  January  1852,  Mr.  Clifton 
proposed  a  reference  to  a  conveyancer  to 
settle  the  draft,  having  reference  to  the 
agreement  under  which  the  suit  was  to  be 
compromised. 

No  reply  was  returned,  upon  which  the 
plaintiff  filed  this  claim,  asking  a  specific 
performance  of  the  agreement  for  the  com- 
promise of  the  suit  which  had  been  insti- 
tuted, and  for  the  costs  of  the  claim. 

Mr.  Woodgate  by  his  affidavit  said,  that 
the  farm  had  been  let  in  1826  for  200/. 
a  year,  and  again  in  1840  to  the  plaintiff 
at  212/.,  upon  each  of  which  occasions  the 
lease  contained  covenants  restricting  the 
lessee  from  assigning  or  under-letting  the 
farm  without  the  consent  of  the  lessor ;  that 
in  the  correspondence  entered  into,  the 
idea  of  altering  the  covenants  in  the  old 
lease  was  never  entertained,  except  such 
farming  covenants  as  the  present  improved 
state  of  husbandry  might  render  desirable, 
and  that  his  desire  only  was  to  get  the 
term  shortened.  That  at  the  interviews 
between  himself  and  Mr.  Clifton  no  men- 
tion was  made  respecting  any  covenant  to 
under-let  or  assign ;  and  that  it  was  under- 
stood that  farming  covenants,  having  refer- 
ence to  the  lease  and  to  the  present  im- 
proved mode  of  husbandry,  should  be  in- 
serted, and  that  upon  inquiiy  a  covenant 
against  assigning  or  sub-letting  was  usual 
in  leases  in  the  county  of  Essex. 

Mr,  Kenyan  Parker  and  Mr,  Jolliffe^  in 
support  of  the  claim.  —  The  agreement 
made  by  the  testator  entirely  destroyed 
the  existing  lease,  and  created  a  new  con- 
tract, certain  as  to  term  and  rent,  but  incon- 
clusive as  to  the  covenants.  This  contract 
the  plaintiff  had  filed  a  bill  to  enforce,  and 
the  plaintiff  had  consented  to  shorten  the 
term  upon  having  a  lease  with  the  usual 
covenants;  a  restriction,  however,    upon 
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dealing  with  the  property  was  an  unnraal 
covenant,  and  one  which  the  Conrt  would 
not  sanction,  unless  specially  contracted 
for.  Now,  in  the  dealing  with  Mr.  Wood- 
gate  he  never  pretended  that  the  lease  was 
existing,  or  had  any  reference  to  the  agree- 
ment ;  die  contract  was  the  hasis  of  the 
letting.  The  plaintiff  agreed  to  forego  a 
portion  of  the  benefit  secured  to  him  upon 
having  an  immediate  settlement  upon  the 
terms  specified  in  these  letters.  These 
letters  contained  the  terms,  which  had  no 
reference  to  any  restriction  upon  the  alien- 
ation of  the  term,  and  this  Court  would 
not  insert  it  in  their  absence,  it  being  spe- 
cially contracted  for. 

Church  V.  BrowHj  15  Ves.  258. 

Fan  V.  Corpe,  S  Myl.  &  K.  269  ;  s.c.  6 
Law  J.  Rep.  (n.s.)  Chanc.  208. 

Henderson  v.  Hay,  3  Bro.  C.C.  632. 

Mr,  R.  Palmer  and  Mr,  Burdon^  contr^. 
—Nothing  would  be  more  unfair  than  to  sup- 
pose that  the  defendants  intended  to  deprive 
themselves  of  controul  over  the  tenancy  of 
their  own  estate.  The  bill  filed  by  Mr. 
Bell  was  to  obtain  performance  of  the 
agreement  with  reference  to  the  covenants 
contained  in  his  previous  lease ;  and  if  the 
contract  subsequently  entered  into  was 
a  surprise  upon  the  lessor,  the  Court  will 
be  satisfied  if  it  is  carried  into  effect 
strictly,  and  it  will  not  enforce  a  specific 
performance  merely,  without  the  general 
covenants  for  the  protection  of  the  lessors 
being  inserted  in  Uie  lease,  and  parol  evi- 
dence wiU  be  admitted  to  explain  the 
transaction  in  cases  of  mistake  and  surprise, 
the  same  as  in  cas^s  of  fraud — The  Mar^ 
quia  of  Townshend  v.  Siangroom  (1).  A 
binding  contract  might  be  entered  into  by 
letters,  but  it  could  only  be  considered 
with  reference  to  a  more  formal  document 
— Thomas  v.  Bering  (2).  If  the  plaintiff 
is  entitled  to  a  specific  performance  of  the 
contract  entered  into  by  the  letters,  the 
Master  ought  to  settle  the  lease,  and  in 
making  such  an  order  he  ought  to  have 
regard  to  the  agreement  of  the  15th  of 
September  1846;  that  was  the  question 
raised  by  the  bill,  and  nothing  passed 
between  the  solicitors   to   shew  that  the 

(1)  6  Ves.  328. 

(2)  1  Keen,  729;  s.c.  6  Law  J.  Rep.  (n  8.)1Chanc. 
267. 


covenants  in  the  former  lease  were  to  be 
varied.  Mr.  Woodgate  was  not  dealing 
for  a  new  agreement,  but  merely  to  shorten 
the  term.  The  owner  of  the  estate  was 
a  married  woman,  and  if  any  compromise 
was  made,  it  was  the  act  of  the  husband 
alone,  and  ought  not  to  be  enforced  to  her 
detriment. 

Mr,  Kenyon  Parker ^  in  reply,  cited  Neale 
y.  Mackenzie  (3). 

The  Master  of  thb  Rolls.— -These 
letters  form  a  contract,  and  I  must  declare 
that  the  plaintiff  is  entitled  to  a  specific 
performance,  and  must  also  refer  it  to  the 
Master  to  settle  the  terms  of  the  lease,  but 
with  respect  to  them  I  think  it  necessary 
to  make  a  special  direction.  The  con- 
struction of  this  agreement  turns  upon  the 
circumstances  which  existed  between  these 
parties  before  the  first  of  these  letters  was 
written,  and  differs  materially  from  what  it 
would  have  been  had  there  been  no  pre- 
vious dealings.  Had  the  transaction  begun 
with  the  first  of  these  letters,  it  would  have 
been  for  the  Master  to  say  what  covenants 
should  be  inserted  in  the  lease.  But  the 
testator  had  granted  a  lease  of  the  farm 
to  the  plaintiff  in  1840,  which,  amongst 
others,  contained  a  clause  against  assign- 
ment. In  1846  he  agreed  to  cancel  this 
lease,  and  grant  anew  lease  for  twenty-one 
years  at  a  lower  rent,  and  in  addition  he 
authorized  the  lessee  to  lay  out  4001.  in 
farm  buildings,  which  was  to  be  deducted 
firom  the  rent,  and  he  said  that  he  did  it  as 
a  reward  for  the  improvements  he  had 
made  on  the  estate,  and  as  an  encourage- 
ment for  his  general  industry.  Had  there 
been  nothing  further,  I  should  have  had 
little  hesitation  in  saying  that  the  testator, 
if  it  was  a  binding  contract,  or  a  contract 
sought  to  be  enforced,  intended  to  have 
a  covenant  inserted  in  the  lease  to  confine 
the  possession  of  the  farm  to  the  lessee. 
Why  should  he  give  him  this  beneficial 
lease,  and  allow  him  to  under-let  the  farm 
to  persons  who  might  not  keep  it  in  that 
repair  and  state  of  improvement  which  the 
testator  evidently  considered  valuable,  and 
as  a  reward  for  which  the  lease  was  given, 
as  well  as  for  encouragement  to  his  general 
industry?     These  expressions  must  have 

(3)  1  Keen,  474. 
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had  relation  not  only  to  the  estate,  hut  the 
improvements  upon  it.  I  think,  therefore, 
it  would  have  heen  quite  inconsistent  with 
the  contract  that  the  lessee  should  have 
had  so  heneficial  a  lease  with  a  power  of 
under-letting  it  to  other  persons. 

Ahout  three  years  afterwards  the  testator 
died,  without  having  executed  the  lease, 
and  then,  after  some  transactions  with  the 
defendants,  who  hoth  at  law  and  in  equity 
represent  the  testator,  the  plaintiff  filed 
a  hill  for  the  specific  performance  of  the 
contract  made  with  the  testator.  Proposals 
for  a  compromise  were  entertained,  in 
which  the  defendants  said,  "  If  you  will 
reduce  the  lease  to  a  reasonable  term  of 
years,  we  will  not  resist  your  having  such 
a  lease."  That  is  agreed  to,  and  tibe  last 
two  letters  alone  refer  to  a  variation  of  the 
terms ;  but  Mr.  Woodgate  gives  way,  and 
they  agree  that  the  lease  shall  be  for 
twenty-one  years,  to  contain  *'all  cove- 
nants usual  and  ordinary  in  farming  leases." 
Now,  1  am  called  upon  to  say.  that  the  true 
construction  of  these  words  is,  that  the 
lease  to  be  granted  is  not  to  contain  the  pro- 
visions in  the  lease  under  which  the  lessee 
held ;  but  I  cannot  consider  that  a  proper 
construction  of  the  contract:  on  the  con- 
trary, the  agreement  is  cumulative,  and  is 
to  contain  all  the  covenants  usual  and 
ordinary  in  farming  leases  if  they  were  not 
there.  But  having  relation  to  the  lease 
under  which  the  lessee  held,  or  now  holds, 
the  farm,  and  the  contract  between  the 
parties,  it  required  an  express  agreement 
to  say  that  any  of  those  covenants  which 
were  benefidaL  to  the  lessor  were  to  be 
omitted ;  and  as  that  is  not  the  case,  I  am 
of  opinion  that  he  is  bound  by  it.  But 
while  expressing  that  opinion,  I  do  not 
wish  to  fetter  the  Master  further  than  to 
refer  it  to  him  to  settle  the  lease,  having 
regard  to  the  covenants  contained  in  the 
lease  of  1840.  The  farm  is  situate  at  Rom- 
ford, in  Essex,  and  there  may  be-an  ordinary 
custom  with  respect  to  fanning  leases  in 
that  county ;  if  so,  the  Master  will  probably 
and  properly  have  regard  to  that  on  the 
terms  contained  in  the  letter. 

With  respect  to  the  lease  itself,  I  shall  say 
nothing  further  than  that  this  is  a  contract 
simply  by  the  husband  which  binds  him  only 
for  twenty-one  years.  The  case  of  Neale  v. 
Mackenzie  was  not  similar;  there,  a  man 


having  a  life  interest  in  an  estate  contracted 
that  lus  trustee,  who  had  a  power  to  lease, 
should  grant  a  lease  of  the  property,  and 
became  insolvent,  so  that  the  contract 
could  not  be  enforced  against  him ;  but  it 
was  sought  to  be  enforced  against  the 
trustee;  and  the  Court,  thinking  that  the 
trustee  had  authorized  the  insolvent  to 
enter  into  the  contract,  and  made  him  his 
agent,  compelled  the  trustee  to  convey  as 
much  as  he  could  without  comnutting 
a  breach  of  trust :  but  that  is  different  from 
the  equities  that  there  would  be  against 
the  husband  himself.  So,  in  the  case  of 
Thomas  v.  Bering^  it  was  a  distinct  case, 
and  Lord  Langdide  said,  '*  You  are  endea- 
vouring to  enforce  a  different  contract 
altogetiber."  It  was,  in  fact,  a  contract  by 
the  husband  that  the  trustees,  who  had 
a  power  of  sale,  should  convey  to  the 
plaintiff;  and  the  plaintiff  sought  to  enforce 
the  contract  against  the  trustees,  and  the 
trustees,  in  their  discretion,  did  not  choose 
to  execute  any  such  contract,  as  they  had 
never  entered  into  it,  and  had  never  autho- 
rized the  defendant  as  their  agent  to  enter 
into  any  such  contract,  and  therefore  the 
Court  said  that  the  contract  could  not 
be  entered  into,  and  it  would  not  allow 
you  to  substitute  a  fresh  contract  in  the 
place  of  that  which  could  not  be  specifically 
performed.  I  am  of  opinion  that  the 
Master  must  settle  the  lease,  and  have 
regard  to  the  covenants  contained  in  the 
lease  of  1840 ;  but  further  than  that  I  shall 
only  declare  that  the  agreement  is  to  be 
specifically  performed. 

[See  Vere  v.  Loveden,  12  Yes.  179,  and 
Jones  V.  JaneSf  12  Yes.  186.] 
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May  8 

Attachment — Irregularity. 

An  attachment  for  want  of  an  answer^ 
returnable  immediately^  against  a  defendant 
resident  out  of  ^e  jurisdiction^  is  irregular » 

The  defendant,  Antonio  Yinent,  who 
resided  in  Cuba,  had  made  default  in  put- 
ting in  his  answer  to  the  amended  bill, 
and  on  the  17th  of  April  the  plaintiff  sued 
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out  a  writ  of  attachment,  directed  to  the 
sheriff  of  London,  and  made  returnable 
immediately. 

Mr.  Lloyd,  Mr.  WiOeoek,  and  Mr. 
Babimgion  now  appeared  in  support  of  a 
motion  that  the  writ  of  attachment  might 
he  set  aside  for  irregularity,  the  prac- 
tice of  the  Court  not  allowing  a  writ  of 
attachment  returnable  immediately  to  be 
issued  against  a  defendant  resident  abroad 
"—Botcketii  ▼.  Power  {I). 

Mr.  RoupeU  and  Mr.  ShadweU^  for  the 
plaintiff. — The  writ  of  attachment  has  been 
regularly  obtained.  An  order  has  been 
made  for  substituting  service  of  the  sub* 
poena  upon  the  defendant's  solicitors  in 
London  :  the  attachment,  therefore,  was 
properly  directed  to  the  place  at  which  the 
substituted  service  of  process  was  to  be 
made.  This  case  differs  altogether  from 
that  cited,  which  was  not  to  restrain  an 
action  at  law.  In  that  case,  also,  no  order 
had  been  made  for  the  substitution  of  ser« 
Yeardey  t.  BudpeH  (2). 


The  Master  of  the  Rolls. -—I  can 
only  decide  this  case  according  to  the  strict 
practice.  The  case  of  BoschetU  v.  Power 
is  cleariy  applicable  to  the  present  case, 
and  determines  that  when  a  party  out  of 
the  jurisdiction  makes  default  in  putting 
in  his  answer,  you  cannot  issue  an  attach- 
ment returnable  immediately  to  a  place 
where  it  is  known  he  cannot  be  found. 
The  case  oiBosekeUi  v.  Power  was  decided 
after  inquiries  into  the  practice  had  been 
made.  My  opinion  therefore  is,  that  the 
attachment  must  be  discharged,  and  with 
costs. 


M.R.     \ 
klay  8.    J 


ZULUETA  V.  VINENT. 


May 

BiU'-Pro  eonfesso — 7Sth  General  Order 
of  the  Sth  of  May  1845. 

The  defendant  had  never  been  in  this  eoun'- 
try,  and  there  was  doubt  as  to  the  informal 
tkm  given  him : — Held,  that  he  could  not  be 
deemed  to  have  absconded  to  avoid  answer^ 
ing,  or  to  have  refused  to  obey  the  order  of 

(1)8  Bear.  180;  8.  c.  14  Law  J.  Rep.  (v.s.) 
Chanc.  175. 

(2)  11  Beav.  Ii4. 


the  Court:  and  an  appUeation  to  take  the 
bill  pro  eonfesso,  as  against  him,  was  refused. 

This  was  a  motion  on  behalf  of  the  plain- 
tiff, under  the  77th  and  78th  General  Orders 
of  the  Court  of  the  8th  of  May  1845  (1), 
that  the  bill  might  be  taken  pro  eonfesso. 
•  The  defendant  resided  in  Cuba,  and 
upon  the  amended  bill  being  filed,  the 
plaintiff  applied  to  this  Court  for  an  in- 
junction, but  the  application  was  refused. 
From  this  decision  the  plaintiff  appealed, 
and  while  the  appeal  was  pending  he  did 
not  press  for  an  answer. 

After  the  appeal  had  been  disposed  of,  the 
defendant  obtained  time  to  answer,  but 
when  the  last  application  for  further  time 
was  made,  it  was  refused,  and  the  defen- 
dant was  now  in  de&ult  for  want  of  an 
answer. 

In  opposition  to  this  application,  an 
affidavit  was  made  by  the  defendant's 
solicitor  that  the  defendant  had  always 
been  ready  and  willing  to  put  in  his  an- 
swer, but  that  he  could  not  do  so  until  the 
same  was  prepared  and  forwarded  to  Cuba, 
in  March  ;  and  that  the  delay  was  attribu- 
table to  him,  as  solicitor,  who  had  refrained 
from  preparing  and  forwarding  the  answer 
under  the  impression  that  if  the  plaintiff 
failed  in  obtaining  an  injunction  restrain- 
ing the  action  at  law,  the  plaintiff  would 
not  require  an  answer,  and  from  a  bond  fide 
desire  to  save  unnecessary  expense. 

Mr.  RoupeU  and  Mr.  ShadweU,  for  the 
plaintiff. 

Mr.  Lloyd,  Mr.  WiUcoek,  and  Mr.  Ba^ 
bington,  for  the  defendant,  were  not  heard. 

The  Master  op  the  Rolls. — It  is  clear 
that  the  78th  General  Order  gives  the  Court 
a  large  discretion ;  and  if  it  thought  proper, 
it  might  order  the  bill  to  be  taken  pro 
eonfesso  against  the  defendant;  but  then 
the  Court  must  be  satisfied  that  the  defen- 
dant has  really  absconded  to  evade  the 
service  of  process,  or  has  refused  to  obey 
the  process  of  the  Court.  It  is  manifest 
that  the  defendant  in  the  present  case  has 
not  absconded,  since  he  has  never  been  in 
this  country,  and  so  far  from  desiring  to 
evade  the  process  of  the  Court,  he  ap- 


(1)    Ord.  Can.  312;    14  Law  J.  Rep.  (m.s.) 
Chanc  291. 
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peares  anxious  to  come  to  this  country  to 
meet  the  case.  He  has  apparently  been 
misled  as  to  the  time  allowed  for  putting 
in  his  answer,  and,  had  correct  information 
been  given  to  him,  he  probably  would  have 
put  in  his  answer  six  or  seven  months  back. 
Under  the  circumstances,  therefore,  it  is 
impossible  to  grant  the  application,  and 
the  motion  must  be  refused,  but  without 
costs. 


Lords  Justicbs. 

1852. 
March  25. 


Ex  parte  manwaring,  in 

re  THE  EASTERN  COUN- 
TIES JUNCTION  AND 
SOUTHEND  RAILWAY 

COMPANY.* 


Company —  Winding-up  Acts — Provisional 
Committee-man — **  Reservation  of  Shares" 
—  Contributory, 

The  secretary  of  a  provisionally  reyis* 
iered  railway  company  informed  A.  B,  by 
letter^  dated  the  6th  of  October,  that  he  was 
entitled,  as  a  provisional  committeeman,  to 
100  shares,  provided  he  signified  on  or  before 
the  9th  instant  what  number  he  desired  to 
take.  A,  B,*s  wife,  on  the  7th,  asked  that 
the  shares  might  be  reserved  a  few  days 
longer,  A.  B,  on  the  9th,  wrote  saying, 
**  I  should  wish  to  have  100  shares  reserved 
for  me,"  On  the  21st  of  November,  the 
secretary  required  payment  of  the  deposit  on 
the  100  shares  *'•  accepted"  by  A,  B,  On 
the  2*!th,  A,  B,  wrote,  saying,  **  Inform  me 
whether  a  sufficient  amount  of  deposits 
has  been  paid  up  to  enable  the  company  to 
go  to  parliament  this  session,  and  if  all  the 
provisionaloommittee  have  paid  their  deposits; 
should  that  be  the  case,  I  shaU  not  hesitate 
to  pay  also,  that  is,  upon  being  clearly  satis-' 
fied  on  these  points,"  The  Master  placed 
the  name  of  A,  B,  on  the  list  of  contribu^ 
lories,  as  having  accepted  shares,  and  that  de* 
cision  was  affirmed  by  the  Vice  Chancellor, 
but  upon  appeal  to  tl^e  Lords  Justices,  it 
was  held  that  there  had  been  no  absolute 
and  unqualified,  but  only  a  conditional,  aC' 

*  Betides  the  point  reported,  there  was,  hoth  in 
the  coart  below  and  in  this  court,  a  point  as  to  the 
variation  of  the  scheme  originally  proposed,  by  the 
formation  of  branch  lines.  The  judgment,  however, 
tnrns  on  *'  acceptance"  or  "  non-acceptance,**  and, 
therefore,  the  report  is  confined  to  that  question. 


ceptance,  and  as  the  condition  had  not  been, 
and  could  not  be,  performed,  A.  BJs  name 
must  be  removed  from  the  list. 

This  case  came  before  the  Court,  on  an 
appeal  from  a  decision  of  Vice  Chancellor 
Parker,  made  on  the  10th  of  February  last. 
The  motion  on  that  occasion  was  made  on 
behalf  of  Mr.  John  Manwaring,  that  the 
certificate  of  Sir  William  Home,  dated  the 
9th  of  July  1851,  whereby  it  was  ordered 
or  directed  that  the  name  of  the  said  John 
Manwaring  should  be  placed  or  retained 
on  the  list  of  contributories  of  the  above- 
named  company,  might  be  discharged  or 
varied,  and  that  the  name  of  the  said  John 
Manwaring  might  be  struck  out  from  the 
list  of  contributories  to  the  said  company, 
and  that  the  costs  of  the  said  John  Man- 
waring might  be  paid  by  the  official 
manager  either  personally  or  out  of  the 
funds  of  the  said  company. 

The  facts  were  as  follows : — ^The  Eastern 
Counties  Junction  and  Southend  Railway 
Company  was  provisionally  registered  in 
May  1845,  ''  to  make  a  railway,  commenc- 
ing at  the  Romford  Station  of  the  Eastern 
Counties  Railway,  with  branches  to  South- 
end, Essex."  In  September  1845,  a  pro- 
spectus was  issued,  in  which  Mr.  Man- 
waring's  name  appeared  as  one  of  the 
provisional  committee.  On  the  6th  of 
October  1845  the  following  letter  was  sent 
by  the  secretary  to  Mr.  Manwaring  :— 
"  Eastern  Counties  Junction  and  Southend 

Railway   Company   Office,   33,   Broad 

Street  Buildings,  London. 

''October 6,  lfti5. 

**  Sir,— I  am  instructed  by  the  committee 
of  management  to  inform  you  that  by  a 
resolution  passed  by  them,  you  are,  as  a 
member  of  the  provisional  committee,  en- 
titled to  100  shares  in  this  company  or  any 
less  number  you  may  wish,  provided  you 
signify,  in  writing,  on  or  before  the  9th  inst., 
the  number  you  are  desirous  of  taking. 
<'  (Signed)     R.  H.  Causton, 

''  Secretary. 

"  John  Manwaring,  Esq." 

Mr.  Manwaring  being  from  home,  Mrs* 
Manwaring  wrote  a  letter  on  the  7th,  in 
which  she  stated  that  as  he  was  from  home, 
she  could  not  state  whether  he  would  accept 
the  shares  or  not,  but  that  he  would  write 
when  he  returned,  and  added  an  expression 
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of  a  wish  that  the  shares  should  he  reserved 
for  a  few  days  longer. 

Two  days  later,  the  following  letter  was 
sent  to  the  secretary  :— 

'*  Eagle  Hall,  October  9,  1845. 

**Sir, — Myahsence  from  home  prevented 
me  sooner  replying  to  yours  of  the  6th 
inst.  I  should  wish  to  have  100  shares 
reserved  for  me. — Yours  ohediently, 

**  John  Manwaring. 

"  R.  H.  Causton,  Esq." 

No  further  correspondence  appeared  to 
have  taken  place  until  the  following  month, 
when  Mr.  Manwaring  was  hy  the  secretary 
addressed  thus,  (the  letter  of  allotment 
mentioned  in  the  postscript,  however,  not 
being  produced)  :— 
"  Eastern  Counties  Junction  and  Southend 

Railway  Company   Office,    83,   Broad 

Street  Buildings,  London. 

'<  Notember  21,  1845. 

**  Sir,—- The  plans  and  sections  of  the 
Eastern  Counties  Junction  and  Southend 
Raflway  being  nearly  ready  for  deposit  on 
the  29th.  inst.,  agreeably  to  the  standing 
orders  of  the  House  of  Commons,  the  com- 
mittee of  management  are  of  opinion  that 
the  payment  of  the  deposit  money  should 
be  no  longer  delayed.  They,  dierefore, 
request  you  will  be  so  good  as  to  pay 
forthwith  the  deposit  on  the  100  shares 
accepted  by  you  as  a  member  of  the  pro* 
visional  committee,  agreeably  to  your  letter 
of  the  9th  ultimo* — I  have  the  honour  to 
be,  Sir,  your  obedient  servant, 

*'  R.  H.  Causton,  Secretary. 

''John  Manwaring,  Esq.** 

"P.S. — ^Your  letter  of  allotment  has 
already  been  forwarded,  and  the  bankers 
of  the  company  are  directed  to  receive  the 
amoant." 

In  reply  to  this  application,  Mr.  Man* 
waring  wrote  as  follows  :— 

"  Eagle  Hall,  Ripon,  November  27, 1845. 
**Sir,— In  reply  to  your  letter  of  the 
21st  inst.,  calling  upon  me  to  pay  the 
deposit  on  100  shares  in  the  Eastern  Coun- 
ties Junction  and  Southend  Railway,  I 
must  beg  that  yon  will  have  the  goodness 
to  inform  me  whether  a  sufficient  amount 
of  deposits  has  been  paid  up  to  enable  the 
company  to  go  to  parliament  this  session, 
and  if  all  the  other  members  of  the  pro- 
visional committee  have  paid  their  deposits ; 
should  that  be  the  case,  I  shall  not  hesitate 
Nxw  Smko^  XXL— CHAsa 


to  pay  also,  that  is,  upon  being  clearly 
satisfied  on  these  points. — I  am.  Sir,  your 
most  obedient  servant,     John  Manwaring. 

"  R.  H.  Causton,  Esq." 

Upon  these  materials,  the  Vice  Chan- 
cellor affirmed  the  decision  of  Sir  William 
Home,  and  dismissed  the  appeal,  but  said 
he  did  not  consider  it  a  case  for  costs  (1)« 
On  that  occasion  the  cases  of  Mutton  v. 
UpftU  (2),  Onions'  case  (3),  and  Conway's 
case  (4)  were  cited,  in  addition  to  which  on 

(1)  In  delivering  jadgment,  hit  Honour  ob- 
served that  **  he  did  not  think  the  present  case  was 
distiogatshahle  from  Uf^lfs  cue.  The  point  de- 
cided in  that  case  was,  that  a  person  whose  name 
was  on  the  list  of  provisional  committeemen,  and  to 
whom  shares  had  heen  allotted,  was  a  contrihutory. 
The  first  question,  then,  was  whether  Mr.  Man- 
waring* s  name  was  on  the  provisional  committee. 
It  was  in  the  printed  list,  hut  it  was  suggested  that 
there  was  nothing  to  shew  that  it  was  there  with  his 
consent  However,  there  were  two  letters  written 
to  him  in  the  character  of  a  provisional  committee- 
man, and  his  answers  to  them,  and  in  those  answers 
he  did  not  repudiate  the  character  in  which  the 
letters  were  addressed  to  him.  Then  the  next 
question  was,  did  he  accept  shares  in  the  concern  ? 
In  his  answer  to  the  letter  offering  him  shares,  he 
says,  '  I  should  wish  to  have  100  shares  reserved 
for  me.'  If  it  had  stopped  there,  the  circumstances 
would  have  been  the  same  as  in  Oniotu*  ceue,  in 
which  Lord  Cranworth  said,  that  his  acquaintance 
with  mercantile  language  was  not  sufficientto enable 
him  to  decide  that  Mr.  Onions  had  accepted  the 
shares,  by  requesting  that  they  might  be  '  reserved' 
for  him;  and  that  he  should  direct  an  issue,  in  order 
that  the  question  might  be  determined  by  a  jury. 
In  this  case,  that  was  followed  up  by  a  letter  from  the 
secretary,  referring  to  the  letter  from  Mr.  Manwaring, 
and  saying,  *  Yon  will  be  so  good  as  to  pay  forth- 
with the  deposit  on  the  100  shares  accepted  by  you 
as  a  member  of  the  provisional  committee.'  The 
answer  of  Mr.  Manwaring  to  that  letter  did  not  say 
'  You  have  mistaken  my  letter,'  but  it  was  put  on 
quite  different  grounds.  Whatever  doubt  there 
might  be  upon  the  mere  word '  reserved,'  there  was 
this  further  fact,  that  both  parties  had  treated  that 
letter  in  which  it  occurred  as  an  acceptance  of 
shares.  Comoay^t  ease  has  been  referred  to ;  in  that 
case  there  was  an  offer  and  an  acceptance  of  shares, 
and  nothing  more  was  done,  and  he  (Sir  J.  Parker) 
had  considered  that  those  facts  did  not  bring  it 
within  the  law  of  UpfiWt  aue.  Here  there  had 
been  an  offer  of  ahares  and  an  acceptance,  and  then 
a  commnnication  to  Mr.  Manwaring  that  shares  had 
been  allotted  to  him,  and  calling  upon  him  to  pay 
a  deposit,  thus  supplying  what  was  wanted  in  Cm- 
way*t  coMt*  This  case  was,  therefore,  clearly  dis- 
tinguishable  fh)m  ComiHUf*i,  because  the  accept- 
ance of  the  shares  was  followed  up  by  what  was  tan- 
tamount to  an  allotmeuL" 

(2)  2  House  of  Lords  Cases,  674. 
(S)  1  Sim.  N.S.  894. 

(4)  18  Law  Times,  169. 
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the  present  appeal  Ex  parte  Cooke  (5)  was 
relied  on. 

Mr,  Lee  and  Mr,  F,  S,  JVilUams, 
for  the  appellant,  argued  that  there  had 
not  been  any  unconditional  acceptance  of 
shares,  and  therefore  UpfilVs  case  did  not 
govern  the  present :  nor  was  there  any 
evidence  that  there  had  been  an  allotment 
of  shares,  for  the  alleged  letter  of  allotment 
alluded  to  in  the  postscript  to  the  letter  of 
the  2 1  st  of  November  was  not  forthcoming ; 
nor  could  it  be  proved  to  have  been  sent; 
besides  this,  it  was  tolerably  clear  that 
there  were  no  means  of  allotment,  the 
directors  having  nothing  to  allot.  The 
argument  then  proceeded  on  the  second 
point,  namely,  that  there  had  been  a 
variation  of  the  scheme. 

Mr,  W,  T.  S,  Daniel  and  Mr,  Words- 
worth  appeared  for  the  official  manager. 

Mr,  Lee  was  not  called  upon  to  reply. 

Lord  Justice  Lord  Cranworth. — ^We 
think  this  does  not  come  within  UpfilVs 
case,  as  we  are  of  opinion  that  there  has 
been  no  acceptance  of  shares.  Assuming 
that  there  has  been  no  substantial  variation 
of  the  scheme,  that  is,  of  the  line  as  ori- 
ginally proposed,  the  way  the  case  stands 
is  this : — ^Mr.  Manwaring's  name  is  put  on 
the  provisional  committee  on  the  dOth  of 
September  1845  for  the  first  time.  On 
the  6th  of  October  the  first  meeting  of  the 
committee  of  management  took  place,  and 
on  that  day  Mr.  Causton,  one  of  the  pro- 
moters of  the  scheme,  was  appointed  secre- 
tary ;  and  on  the  same  day,  but  I  suppose 
after  that  appointment,  he  writes  a  letter  to 
Mr.  Manwaring,  telling  him  that  he  was, 
as  a  member  of  the  provisional  commit- 
tee, entitled  to  100  shares  or  any  less 
number,  provided  he  signified  in  writing 
on  or  before  the  9th  inst.  the  number  he 
was  desirous  of  taking.  In  answer  to  that 
letter  Mrs.  Manwaring  wrote  on  the  7th  of 
October,  saying  that  her  husband  was  firom 
home  and  that  she  could  not  say  whether 
he  would  take  the  shares,  but  that  he 
would  write  when  he  returned  home  ;  but 
she  asks  that  100  shares  might  be  ''re- 
served" for  a  few  days  longer.  When 
Mr.  Manwaring  returned  home  on  the  9th 

(5)  3  De  Oex  8t  S.  148. 


of  October  he  thus  writes  :  '*  My  absence 
from  home  prevented  me  sooner  reply- 
ing to  yours  of  the  6th  inst.  I  should 
wish  t6  have  the  100  shares  reserved  for 
me.'*  I  expressed  an  opinion  in  Onions* 
case,  to  which  I  still  adhere,  that  I  was 
not  satisfied  that  that  mode  of  expression 
was  tantamount  to  an  acceptance  ;  and  I 
am  borne  out  in  that  here,  where  in  the 
other  letters  acceptance  and  reservation 
seem  to  be  spoken  of  as  different  acts.  If 
that  be  so,  there  is  nO  evidence  of  accept- 
ance of  shares  on  the  9th  of  October,  and 
the  Vice  Chancellor  seems  to  have  been  of 
the  same  opinion.  Of  that  opinion  are 
both  my  learned  Brother  and  myself.  We 
both  think  that  the  expression  used  does 
not  mean  "  I  accept  the  shares,"  be- 
cause the  acceptance  and  the  reservation  of 
the  shares  were  considered  by  the  writer, 
as  I  have  before  said,  as  different  things. 

Then,  there  being  no  evidence  of  accept- 
ance on  the  9th  of  October,  matters  go  to 
sleep  for  a  long  time.  On  the  2l8t  of 
November  a  letter  was  written  by  Mr. 
Causton  to  Mr.  Manwaring,  in  which  he 
says,  '*  The  plans  and  sections  of  the 
Eastern  Counties  Junction  and  Southend 
Railway  being  nearly  ready  for  deposit  on 
the  29th  inst.,  agreeably  to  the  standing 
orders  of  the  House  of  Commons,  the  com- 
mittee of  management  are  of  opinion  that 
the  payment  of  the  deposit  money  should 
be  no  longer  delayed ;  they  therefore  re- 
quest you  will  be  so  good  as  to  pay  forth- 
with the  deposit  on  the  100  shares  accepted 
by  you  as  a  member  of  the  provisional  com- 
mittee, agreeably  to  your  letter  of  the  9th 
ult."  Thus  he  admits  that  there  was  no 
acceptance  unless  he  considered  the  direc- 
tion to  reserve  shares  in  the  letter  of  the  9th 
of  October  to  be  one,  but  which  we  do  not 
consider  to  be  an  acceptance.  The  post- 
script of  the  letter  adds,  "  Tour  letter  of 
allotment  has  already  been  forwarded,  and 
the  bankers  of  the  company  are  directed  to 
receive  the  amount."  On  the  27th,  Mr. 
Manwaring  writes  in  answer,  *'  I  must  beg 
that  you  inll  have  the  goodness  to  inform 
me  whether  a  sufficient  amount  of  deposits 
has  been  paid  up  to  enable  the  company 
to  go  to  parliament  this  session,  and  if  all 
the  other  members  of  the  provisional  com- 
mittee have  paid  their  deposits;  should 
that  be  the  case,  I  shall  not  hesitate  to  pay 
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also,  that  is,  upon  being  clearly  satisfied 
upon  these  points." 

Now,  what  we  think  is  the  fair  in- 
ference from  that,  is  no  more  than  this, 
*'I  do  not  accede  to  your  interpretation 
of  my  conduct,  and  to  pay  upon  what 
I  have  before  accepted,"  but  "I  accept 
subject  to  those  qualifications  ;*'  and  there 
is  no  evidence  that  those  qualifications 
have  been  complied  with;  on  the  contrary, 
Che  evidence  clearly  shews  that  they  had 
not  been  complied  with  and  never  could  be 
complied  with.  Therefore,  it  amounts  to 
no  more  than  this:  the  secretary  writes, 
saying :  "  You  did  accept  on  the  9th  of 
October,  and  we  call  on  you  to  pay  the 
deposit."  Upon  which  Mr.  Manwaring, 
in  substance,  says,  "  I  do  not  trouble  my- 
self  as  to  what  may  be  the  legal  effect  of 
what  I  have  already  done ;  satisfy  me  that 
sufficient  deposits  have  been  paid  to  carry 
the  concern  into  effect,  and  I  will  accept 
the  shares  and  pay  my  deposits."  So  that 
there  was  not  an  absolute  and  unqualified 
acceptance*  This  case  does  not  seem  to 
me  tQ  come  within  UffiW9  ease.  I  give 
no  opinion  upon  the  other  point,  whether 
there  has  been  a  substantial  variation 
between  the  scheme  originally  proposed 
and  that  subsequently  engaged  in  by  the 
company.  For  the  reasons  I  have  stated, 
I  am  of  opinion  that  this  gentleman's  name 
should  be  removed  from  the  list  of  contri* 
bntories. 

Lord  Justice  Knight  Bruce.  —  Con« 
sidering  the  case  as  it  would  stand  if  the 
letters  of  the  21st  and  27th  of  November 
were  out  of  it,  there  is  not  only,  in  my 
opinion,  a  total  absence  of  evidence  of 
allotment,  but  strong  reason  to  believe 
affirmatively  the  contrary;  but  whether 
arising  from  the  fact  suggested  at  the  bar, 
namely,  that  they  had  not  wherewithal  to 
allot,  or  otherwise,  that  is  my  view  inde- 
pendently of  those  letters.  Then,  upon 
those  letters,  how  is  this  case  varied  on 
this  point  by  them?  It  was  argued  by 
the  counsel  for  the  respondents  that  the 
postscript  of  the  letter  of  the  2l8t  of  No- 
vember, speaking  of  the  letter  of  allot- 
ment, refers  to  nothing  or  to  a  letter  not 
produced ;  the  consequence,  therefore,  must 
be,  that,  in  substance,  that  letter  of  the 
21st  of  November  must  be  considered 
rather  in  the  nature  of  a  proposal  than  of 


anything  else,  as  I  view  it ;  and  if  that 
proposal  had  been  unconditionally  accepted 
the  case  might  have  stood  more  favourably 
for  the  respondents.  But  the  letter  of 
the  27th  is  a  conditional  acceptance  only 
of  the  proposal  made  by  the  letter  of  the 
2l8t,  and  the  condition  was  one  which  was 
never  fulfilled.  I  come,  therefore,  to  the 
same  conclusion  as  Lord  Cranworth,  and 
substantially  on  the  same  ground,  namely, 
that  sufficient  evidence  is  not  produced  to 
justify  putting  this  gentleman's  name  upon 
the  list  of  contributories.  We  are  glad  to 
think  the  Vice  Chancellor  had  not  this 
matter  brought  so  fully  before  him  as  it 
has  been  presented  to  us,  or  probably  he 
would  have  taken  the  same  course  as  we 
have.  What  we  now  do  is  to  be  without 
prejudice  to  the  production  of  additional 
evidence  by  the  official  manager,  in  order 
that  Mr.  Manwaring*s  name  may,  if  right, 
be  placed  on  the  list  of  contributories. 
The  costs  of  all  parties  will  be  paid  out  of 
the  estate. 


LOBDS  JUSTICBS.'^ 

1852  >    ^^"^'^  ^'  DAVIES. 

March  12. 89.  j"  ^^  ^'  "^"'»- 

Lunacy — Person  of  unsound  Mindn^Ap* 
plication  of  Capital  for  Maintenance. 

A  person  of  nnsomnd  nrnd^  not  found 
lunatic  by  inquisition^  was  entitled  to  sums  of 
stock  in  courtf  the  income  of  which  was  not 
sufficient  for  her  maintenance.  The  Court 
directed  that  a  part  of  one  of  the  funds  should 
he  invested  in  the  purchase  of  a  Government 
annuity  f  in  the  name  of  the  lunatic  and  for 
her  lifCf  to  be  paid  to  her  brother  until  the 
further  order  of  the  Court,  he  undertaking 
to  apply  the  same  towards  her  maintenance. 

One  of  the  defendants  in  the  suit  of 
Davie»  v.  Davies,  namely,  Sophia  Frances 
D'Arly  Davies,  spinster,  was  a  person  of 
unsound  mind,  not  so  found  by  inqiusition. 
Mary  Davies,  her  mother,  was  appointed 
her  guardian  ad  litem.  Her  income  being 
insufficient  for  her  support,  a  petition  was 
presented  by  her,  by  her  mottier,  and  by 
another  defendant  Henry  Philip  Davies, 
her  brother,  intituled  in  the  cause  and  in  the 
above-mentioned  matter,  for  the  purpose 
of  obtaining  an  order  by  which  it  might  be 
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augmented.  The  petition  contained  the 
following  statements.-^ That  the  said  peti- 
tioner S.  F.  D'Arly  Davies  will  be  forty- 
seven  years  of  age  in  December  1852 ;  that 
for  the  whole  of  the  period  of  seventeen  years 
and  upwards  last  past,  she  has  been  and 
she  still  is  of  unsound  mind  and  incapable 
of  taking  care  of  her  affairs ;  that  during 
the  whole  of  that  period  (with  the  exception 
of  four  days)  she  has  been  and  still  is  under 
the  care  of  Dr.  Edward  Thomas  Monro,  at 
Brooke  House,  Clapton ;  that  the  expenses 
of  maintaining  and  keeping  her  there  have 
amounted,  and  still  amount,  to  50/.  per  an- 
num, or  thereabouts,  and  the  same,  besides 
10/.  for  clothing,  have  been  defrayed  and 
paid  for  some  time  partly,  and  so  far  as  the 
same  would  extend,  out  of  the  dividends  of 
the  sum  of  600/.  3/.  per  cent,  reduced 
Bank  annuities  hereinafter  mentioned,  the 
deficiency  of  such  dividends  to  meet  the 
said  expenses  being  defrayed  and  paid  by 
her  said  mother  and  her  brothers  and  sis- 
ters, but  that  of  late  the  deficiency  had  been 
made  up  by  her  mother  alone ;  that  upon 
the  death  of  one  Timothy  Davies,  the  son, 
in  April  1850,  and  under  an  order  made  in 
the  above-mentioned  causes,  dated  the  6th 
of  December  1850,  the  said  petitioner  S.  F. 
D*Arly  Davies  has  become  and  is  abso- 
lutely entitled  to  the  sum  of  762/.  16<. 
3/.  per  cent,  consolidated  Bank  annuities, 
which,  under  the  said  order,  has  been  car- 
ried over  in  trust  and  to  the  credit  of  the 
said  first-mentioned  cause  to  an  accotmt  in- 
tituled "  The  account  of  the  petitioner  S.  F. 
D' Arly  Davies ; "  and  that  she  is  also  entitled 
to  the  sum  of  41/.  19«.  5d,  cash,  standing 
to  the  same  account ;  that  she  is  also  abso- 
lutely entitied  to  one  equal  seventh  part  of 
3,600/.  3/.  per  cent,  consolidated  Bank  an- 
nuities, which,  under  the  said  order  of  the 
6th  of  December  1850,  has  been  carried 
over  and  is  now  standing  to  the  credit  of 
the  said  first-mentioned  cause  to  an  account 
intituled  * '  The  life  account  of  Sarah  Davies, 
widow,"  subject  to  an  interest  for  life 
therein  of  the  said  Sarah  Davies,  who  is 
now  of  the  age  of  forty-two  years,  or  there- 
abouts; that  she  is  also  entitled  for  her 
life  to  the  dividends  of  600/.  3/.  per  cent, 
reduced  Bank  annuities,  standing  in  the 
names,  &c«,  and  is  also  absolutely  entitied 
to  an  equal  seventh  part  of  the  reversion  of 
the  same  sum ;  that  except  as  herein  stated 


she  is  not  possessed  of  or  entitied  to  any 
estate,  property  or  effects  whatsoever ;  that 
her  said  mother  is  now  seventy-nine  years 
old,  or  thereabouts,  and  of  infirm  health ; 
that  the  income  of  her  said  motiier  is 
derived  solely  from  a  life  estate  which  will 
expire  at  her  death,  and  she  has  not  the 
power  nor  the  means  of  making  provision 
for  her  said  daughter  after  her  decease,  and 
that  it  will  be  expedient  and  for  her  benefit 
that  some  permanent  provision  should  be 
made  for  her  maintenance  out  of  her  estate 
and  effects ;  that  the  yearly  income  of  her 
property  does  not  exceed  tiie  sum  of  40L 
17«.  Sd.f  and  the  sum  is  greatiy  insuffi* 
cient  for  her  suitable  maintenance ;  that  the 
sum  of  762/.  16«.  3/.  per  cent,  consols  at 
the  present  value  thereof,  would  purchase  a 
Government  annuity  for  her  life  of  43/.  4s« 
9i.,  or  thereabouts,  and  that  it  is  desirable 
and  will  be  for  her  benefit,  that  the  same 
should  be  so  applied,  and  such  Government 
annuity  be  applied  in  or  towards  her  main- 
tenance. 

The  petition  then  prayed  that  such  sum 
of  762/.  16j.  3/.  per  cent,  consols,  might 
be  applied  to  the  purchase  of  an  annuity 
for  her  life,  pursuant  to  the  statute  48  Geo.  3. 
c.  142,  in  the  joint  names  of  the  said  peti« 
tioners  Mary  Davies  and  H.  P.  Davies,  to 
be  by  them,  or  the  survivor  of  them,  ap- 
plied to  her  maintenance,  or  otherwise  that 
the  said  dividends  already  accrued,  and  from 
time  to  time  to  accrue  due  on  the  said  sum 
of  762/.  16«.  3/.  per  cent,  consols,  might 
be  paid,  after  the  payment  of  the  costs, 
charges,  and  expenses  therein  mentioned, 
to  the  other  petitioners,  or  the  survivor  of 
them,  for  her  maintenance. 

Mr,  T,  Stevens  appeared  in  support  of 
the  petition,  whieh  was  entirely  unopposed* 
He  stated  that  the  matter  had  been  men- 
tioned to  one  of  the  Vice  Chancellors,  who 
thought  it  had  better  be  brought  before 
this  Courts 

Lord  Justice  Knight  Bruce«— As  the 
petition  is  in  a  cause,  the  Vice  Chancellors 
have  as  much  jurisdiction  as  we  have,  bat 
it  having  been  set  down  before  us,  in  order 
to  save  expense,  we  will  hear  iU  We  re- 
quire in  the  outset  to  know  whether  any- 
tiling  so  strong  has  been  done  as  to  d^il 
with  capital  ?  The  circumstances  stated  in 
the  petition  make  the  compliance  with  its 
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prayer  reasonable,  and  the  only  question 
is,  whether  the  Court  ought  to  deal  with 
the  principal  money. 

Lord  Justice  Lord  Cranworth. — It 
would  in  such  a  case  be  a  very  wholesome 
jurisdiction  to  exercise.  I,  for  my  part, 
wish  very  much  to  do  what  is  asked  ;  but  I 
do  not  recollect  anything  so  strong  being 
done.  It  is  true  it  would  only  be  carr3ring 
one  step  further  what  this  Court  is  con- 
tinually in  the  habit  of  doing  with  reference 
to  applying  part  of  the  capital  of  an  infant 
for  payment  of  an  apprenticeship  fee  when 
the  fund  is  small.  I  think  6001.  of  this 
particular  fund  might  be  applied,  leaving  a 
small  balance  in  case  of  necessity. 

Lord  Justice  Knight  Bruce.  —  Of 
course  the  name  of  a  lady  of  seventy*nine 
cannot  be  used,  nor  would  that  of  the 
broker  be  correct,  who  would  be  most  pro- 
bably the  surviTor,  and  he  moreover  ap- 
pearing to  be  in  trade.  The  annuity,  at 
any  rate,  must  be  bought  in  the  name  of  the 
lunatic,  or  perhaps  it  may  be  purchased 
in  the  name  of  Uie  Accountant  General. 
The  case  can  be  mentioned  again. 

March  29.— Mr.  Leach,  the  Registrar, 
stated  to  the  Court  that  the  Accountant 
General  did  not  consider  himself  authorized 
to  become  the  purchaser  of  the  annuity,  or 
to  allow  it  to  be  purchased  in  his  name. 
There  were  many  difficulties  of  form,  and 
also  some  serious  objections  to  that  course 
under  the  statute  authorizing  the  purchase 
of  life  annuities.  It  was  not  dear  that 
penalties  might  not  be  incurred.  He  also 
stated  that  he  was  informed  by  the  solicitor 
of  the  petitioner,  that  he  (the  solicitor)  had 
shewn  the  minutes  of  the  order  to  the  officer 
of  the  Commissioners,  and  was  informed 
that  they  would  act  upon  it  (1). 

( 1 )  The  order  made  was  dated  the  29th  of  March 
1852,  and  was  as  follows : — "  Let  the  petitioner 
Henry  Philip  Dayieshe  at  liberty  to  enter  into  a  con- 
tract with  the  Commissioners  for  the  Redaction  of  the 
Mational  Debt,  for  the  purchase,  in  the  name  and  on 
the  life  of  the  petitioner  Sophia  Frances  D'Arlv 
Dayies,  spinster,  a  person  of  unsound  mind,  of  such 
a  OoTemment  annuity  as  can  be  purchased  by  a 
tranafer  to  the  said  Commissioners  of  600/.  Bank  BL 
per  cent  annuities.  And  let  600/.  Bank,  &c.  part  of 
762/.  16m,  like  annuities  standing,  &c  in  trust  in  the 
cause  "  Baries  v.  Timothy  Bayies,"  the  account  of 
the  Petitioner  S.  F.  D'Arly  Dayies,  be  transferred 
to  the  Commissioners,  &c.  as  the  consideration  for 
the  purchase  of  anch  annuity.    And  let  the  said 
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1852.  >        MILLER  O.  PaiDDON. 

Feb.  16.      3 

New  Trustees —  jippoinimerU  —  Settle- 
ment, 

A  settlement  contained  a  proviso  that  in 
case  either  of  the  trustees  should  die  or 
become  unwilling  to  act^  the  acting  trustees 
or  trustee,  or  the  executors  or  administrators 
of  any  surviving  trustee,  might  nominate  afU 
person  or  persons  in  his  or  their  place*  On 
the  death  of  one  trustee,  the  survivor  exe- 
cuted  a  deed,  by  which,  after  reciting  that 
he  was  desirous  of  retiring  from  the  trust, 
and  thai  he  had  appointed  another  person  to 
be  a  trustee  in  his  place,  he  conveyed  the 
estate  to  the  new  trustee  upon  the  trusts  : — 
Held,  that  the  surviving  trustee  had  power 
to  nominate  a  sole  trustee  to  act  in  his  place, 
and  that  the  appointment  by  recUal  was  good. 

Held,  also,  that  a  receipt  signed  by  more 
persons  than  one,  that  one  having  power  to 
give  receipts,  was  a  valid  receipt  by  that  one* 

This  case  and  the  particular  facts  of  it 
are  fully  stated  in  18  Law  /.  Rep,  (n.s.) 
Chanc.  226.  The  appeal  to  this  Court  was 
made  by  the  plaintiffs,  for  whom 

Mr,  Malins  and  Mr,  Borton  appeared. 

Mr,  Stuart  and  Mr,  Shapter  were  for 
the  principal  respondent. 

Mr.  Roll,  Mr.  Lloyd,  Mr,  J.  Baily, 
Mr.  Freeling,  Mr,  Selwyn,  and  Mr,  Vesey 
Dawson  appeared  for  other  parties. 

Their  Lordships  were  of  opinion  that  the 
decision  of  the  Vice  Chancellor  was  correct, 
•—Lord  Cranworth,  who  delivered  the 

Commissioners  pay  the  said  annuity  to  the  peti- 
tioner H.  P.  Davies  until  the  further  order  of  this 
Court,  he  undertaking  duly  to  apply  the  same  to- 
wards the  Dkaintenance  of  the  said  petitioner  S.  F. 
D'Arly  Dayies.  And  let  the  interest  to  accrue  due 
on  162/.  16«.  Bank,  &c.,  residue  of  the  said  762/. 
16«.  like  annuities  after  the  transfer  hereby  directed, 
be  from  time  to  time  as  the  same  shall  become  due 
paid  to  tlie  said  petitioner  H.  P.  Dayies  during  the 
life  of  the  said  S.  F.  D^Arly  Dayies,  or  until  the  fur- 
ther order  of  this  Court,  upon  the  like  undertaking.** 
The  costs  of  and  relating  to  this  application  and 
consequent  thereon  were  then  directed  to  be  taxed 
and  be  paid  out  of  a  sum  of  cash  in  court,  and  the 
rest  be  paid  to  H.  P.  Dayies  upon  the  like  under- 
taking. But  if  the  cash  should  not  be  sufficient, 
then  the  whole  was  to  be  paid  to  the  solicitor  for  his 
costs,  he  consenting  to  receiye  the  same  in  full  dis- 
charge of  the  same  costs.    Liberty  to  apply* 


422 


COURTS  OF  CHANCERY: 


[NlW  8XBIB8 


judgment  of  the  Court,  observiug,  that  if 
the  appointment  of  Cooke  alone  was  valid, 
the  subsequent  appointment  of  Holmes 
with  him  was  equally  so  ;  and  even  if  the 
appointment  of  Cooke  alone  was  not  valid, 
then  the  subsequent  appointment  would  be 
good,  because  the  latter  came  within  the 
very  letter  of  the  power  of  appointment. 
The  receipt  of  the  purchase-money  being 
given  by  the  two,  must,  qvdcunque  vid,  be 
good  alfl0»   The  appeal  must  be  dismissed. 
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TUBNBR  V.  TURNER. 


Feme    Covert -^  Consent — Petition  for 
Re^hearing. 

A  testator,  by  his  ttiU,  devised  his  real 
estate  for  the  benefit  of  the  children  of  his 
hetresS'Ot'laWf  a  married  woman,  A  bill 
was  filed,  on  behalf  of  the  children,  to  have 
the  trusts  of  the  will  executed.  The  hevress" 
at^law  entered  a  caveat  against  probate, 
but  did  not  proceed.  She  and  her  husband, 
who  were  defendants  to  the  suit,  admitted, 
in  their  joint  answer,  the  due  exectUion  of 
the  will.  She  and  her  husband,  in  her 
right  as  heiress,  brought  an  action  of  ^ect' 
ment  agaiwt  the  trustees  of  the  wUl,  but 
afterwards  discontinued  it,  and  were  ordered 
to  pay  the  costs.  At  the  hearing  of  the 
cause  in  Chancery,  an  issue  devisavit  vel 
non  was,  on  her  application,  granted,  her 
adult  children  being  directed  to  be  plaintiffs. 
The  record  was  withdrawn  by  them  just 
before  the  time  of  the  trial,  and  the  trus^ 
tees  were  then  directed  to  be  plaintiffs, 
2'he  heiress  and  her  husband  appealed  from 
this  order  unsuccessfully,  their  petition  being 
dismissed.  Just  before  the  time  for  the 
trial  of  the  issue,  the  heiress-ni'law  and  her 
husband  petitioned,  alleging  that  the  teS" 
tator  was  unduly  influenced  against  them  in 
making  his  wUl,  and  that  they  had  not  tried 
the  issue  at  the  earnest  soUcitaOon  of  their 
aduU  children,  and  praying  that  the  orders 
relating  to  the  proceeding  to  the  trial  of  the 
issue  might  be  discharged,  the  petitioners 
undertaking  to  admit  the  validity  of  the  wiU, 
and  submitting  to  the  execution  of  the  trusts 


of  the  same,  and  praying  that  all  the  costs  of 
and  relating  to  such  orders  might  be  costs 
in  the  cause.  The  cause  and  this  petition 
came  on  for  hearing  together,  and  on  the 
I4th  of  February  1833  a  decree  establish- 
ing the  will  was  made,  and  on  the  petiiion 
an  order  was  made,  **  the  heiress-at^ktw,  by 
her  counsel,  consenting,"  in  conformity  with 
the  prayer  of  the  petition.  Further  proceed- 
ings  were  afterwards  taken  by  her  and  her 
husband,  both  in  the  ecclesiastical  court  and 
ci  common  law,  which  failed,  and  she  was 
er^dned  by  this  Court  from  taking  any  fur- 
ther proceedings  for  the  recovery  of  the  real 
estate.  On  the  13th  of  January  1851  the 
obtained  leave  to  present  a  petition  of  re- 
hearing of  the  decree  or  order  of  the  14(A 
of  February  1833,  and  on  the  29th  o/ 
January  she  obtained  an  order  for  setting  it 
dawn.  On  the  29th  of  May  the  order  €f 
the  ISth  of  January  for  a  re-hearing  was 
discharged,  on  the  ground  of  the  acquiescence 
of  the  heiress  in  the  former  proceedings,  and 
the  petition  was  ordered  to  be  taken  off  the 
file.  From  this  last  order  she  appealed. 
Held,  that  the  heiress -at -law  being  a 
married  woman  could  not  contract  not  to 
have  the  cause  re-heard,  nor  could  she  by  her 
conduct  be  in  any  way  bound,  nor  could  her 
consent  inserted  in  the  order  of  the  I4ith 
of  February  1833  in  any  way  prejudice  her 
right. 

Held,  also,  that  the  petition  of  re-hearing 
must  be  restored  to  the  file. 

Held,  further  (on  the  re-hearing),  that 
the  decree  of  the  14th  of  Fehruary  1833 
must  be  varied  by  striking  out  the  consent  of 
the  heiress-at-law,  and  adding  words  reserv- 
ing to  her,  if  she  should  survive  her  hu^Mind, 
and  to  her  heirs  if  she  should  die  in  his  life- 
time, the  right  to  dispute  the  wiU;  but 

Held,  also,  that  although  the  decree  was 
inoperative  against  the  heiress-at-law  to  bind 
her  inheritance,  it  was  conclusive  as  against 
the  husband  as  tenant  by  the  courtesy  to  the 
extent  of  his  estate ;  the  decree  being,  in  fact, 
a  bargain  that  all  his  and  his  wife*s  eostSf 
to  which  he  was  alone  liable,  should  be  costs 
in  the  cause,  he  agreeing  that  they  would  no 
longer  dispute  the  will. 

The  suit  in  this  case  was  instituted,  on 
the  3rd  of  October  1829,  by  the  children 
of  Mrs.  Mary  Ann  Meryweather,  all  of 
whom  were  then  infants,  by  theirnextfirieiid. 
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against  the  trustees  of  the  will  of  Mr.  Wil- 
liam Turner,  that  lady's  father,  and  against 
that  lady  and  Mr.  William  S.  Mery  weather 
her  hushand,  which,  after  alleging  her  to 
he  heiress-at-law  and  customary  heiress, 
prayed  that  the  same  will  might  he  esta- 
blished and  the  trusts  carried  into  execu-* 
tion  under  the  decree  of  the  Court.  During 
the  litigation  a  great  variety  of  proceedings 
were  taken  in  different  jurisdictions,  but 
the  ftLctB  chronologically  arranged  may  be 
stated  in  a  moderate  compass.  The  tes- 
tator's will  was  dated  on  the  19th  of  Sep- 
tember 1829,  and  by  it  he  devised  and 
bequeathed  his  real  and  personal  estate  to 
certain  trustees  for  the  benefit  of  the  chil- 
dren of  Mrs.  Mery  weather,  his  daughter 
and  only  child.  He  bequeathed  to  her  a 
sum  of  500/.  and  an  annuity  of  5001.  a  year 
during  the  joint  lives  of  herself  and  her 
husband,  and  an  annuity  of  1,000/.  in  lieu 
of  it  if  she  should  survive  him.  The  testa- 
tor also  affected  to  deal  with  the  guardian- 
ship of  his  daughter's  children,  by  directing 
their  removal  ftom  the  care  of  their  &ther 
and  mother,  and  he  gave  peculiar  directions 
as  to  the  mode  of  payment  of  the  annuity 
to  her.  He  appointed  the  trustees  his  exe« 
cutors. 

A  caveat  was  immediately  entered  on 
behalf  of  Mrs.  Meryweather ;  but  no  fur- 
ther proceedings  being  taken,  probate  passed 
of  the  will  and  a  codicil  on  the  same  day 
as  the  original  bill  was  filed.  Mr.  and 
Mrs.  Meryweather  appeared  and  answered 
jointly,  admitting  the  due  execution  of  the 
will  and  codicil.  The  trustees,  on  her  ap- 
plication, paid  the  legacy  of  500/.  She  and 
her  husband  presented  a  petition  in  the 
cause  for  payment  of  the  annuity  of  500/. 
a  year,  and  the  same  was  ordered  accord- 
ingly and  paid.  With  a  view  to  dispute 
the  validity  of  the  will  on  the  ground  of 
the  testator's  insanity,  Mr.  and  Mrs.  Mery- 
weather, in  her  right  as  heiress-at-law,  in 
Michaelmas  term,  1829,  brought  an  action 
of  ejectment  against  the  trustees,  and  after 
appearance  and  notice  of  trial,  and  coun- 
termand of  it,  the  action  was  discontinued 
and  the  plaintiffs  were  ordered  to  pay  the 
costs. 

The  cause  came  on  for  hearing  on  the 
25th  of  January  1832,  when,  on  the  ap- 
plication of  Mrs.  Meryweather,  an  issue 
devisavii  vel  non  was  directed,  the  adult 


plaintiffs  to  be  plaintiffs  at  law,  and  the 
heiress-at-law  and  her  husband  to  be  de- 
fendants. Leave  was  also  given  to  the 
trustees  to  attend  by  counsel  and  examine 
witnesses  in  support  of  the  will,  although 
they  were  not  directed  to  be  parties  on  the 
record.  The  plaintiffs  withdrew  the  record 
just  on  the  eve  of  the  trial,  and  the  trustees 
applied  to  the  Court,  and  on  the  27  th  of 
November  1832  an  order  was  made  sub- 
stituting them  as  plaintiffs  in  the  action, 
and  the  trial  was  appointed  for  the  19th  of 
February  1833.  The  next  important  step 
taken  by  the  heiress-at-law  and  her  husband 
was  a  petition  of  appeal  from  this  order,  pre- 
sented in  December  1832,  praying  that  the 
adult  plaintiffs  might  be  continued  plaintiffs 
at  law,  and  that  the  petitioners  might  have 
leave  to  examine  them,  but  the  petition 
was  dismissed.  Before  the  trial,  and  on  the 
5th  of  February  1833,apetition  (the  ground- 
work of  the  present  application)  was  pre- 
sented in  the  cause  by  Mr.  and  Mrs.  Mery- 
weather, which  alleged  that  the  testator  waa 
at  the  time  of  the  execution  of  his  will  and 
codicil  under  the  influence  of  persons  hos- 
tile to  his  daughter  and  her  husband,  who, 
taking  advantage  of  his  impaired  state  of 
mind,  compelled  him  to  make  such  will  and 
codicil,  and  *'that  your  petitioners  have 
been  guided  throughout  the  before-men- 
tioned proceedings  in  opposing  the  said 
will  and  codicil  from  a  deep  sense  of  injury, 
and  from  the  conviction  of  the  necessity  for 
your  petitioners  to  clear  their  characters 
from  the  imputations  conveyed  by  the  said 
will  and  eodidl,  more  particularly  as  the 
said  testator  has  therein  directed  that  the 
guardianship  of  your  petitioners'  children 
shall  be  removed  from  them;  that  your 
petitioners'  said  children  have  always  lived 
on  terms  of  the  greatest  affection ;  that  the 
said  testator  has  directed  the  payment  of 
the  said  annuity  of  500/.  to  your  petitioner 
Mary  Ann  Meryweather  in  a  way  degrad- 
ing to  the  feelings  of  herself  and  her  said 
husband ;  that  your  petitioners  have  at  the 
urgent  request  of  the  said  (the  three  adult 
children  and  plaintiffs)  consented  and 
agreed  to  withdGraw  all  further  opposition 
to  the  said  will  and  codicil,  the  said 
(adult  children  and  plaintiffs)  being  willing 
and  desirous  that  the  expenses  hitherto 
incurred  by  your  petitioners  in  preparing 
for  the  said  trial  should  be  allowed  to  your 
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petitioners  as  costs  in  the  cause.*'  This 
petition  then  prayed  that  the  order  of  the 
25th  of  January  1832,  directing  the  issue 
devisavit  vel  turn,  and  the  order  of  the  27th 
of  Novemher  1832,  suhstituting  the  trus- 
tees as  plaintiffs  in  the  issue  might  be  dis- 
charged, and  that  the  costs  of  and  relating 
to  the  issue,  and  of  the  said  application, 
and  consequent  thereupon,  might  be  costs 
in  the  cause  as  between  solicitor  and  client, 
the  «<  petitioners  hereby  undertaking  to 
admit  the  validity  of  the  said  will  and 
codicil  of  the  said  testator,  and  submitting 
to  have  the  trusts  thereof  performed  and 
carried  into  effect  under  the  direction  of 
this  honourable  Court.*' 

This  petition  came  on  for  hearing,  to- 
gether with  the  cause,  upon  fiirther  direc- 
tions, on  the  14th  of  February  1833,  when 
a  decree  or  order  was  made  in  the  cause 
and  on  the  petition,  which  was  prefaced  by 
the  words  '*  the  said  Mary  Ann  Mery- 
weather,  the  heiress- at-law  and  customary 
heiress  of  the  said  testator,  by  counsel,  con- 
senting that  the  said  orders  of  the  25th  of 
January  and  the  27th  of  November  1832 
be  discharged,**  the  same  were  ordered  to 
be  discharged  accordingly ;  and  it  was  de- 
clared that  the  will  and  codicil  were  well 
proved,  and  it  was  declared  that  they  be 
established,  and  the  trusts  thereof  be  per- 
formed and  carried  into  execution.  The 
costs  were  then  ordered,  as  prayed  by  the 
petition,  to  be  taxed,  and  when  taxed  to  be 
paid  in  the  manner  therein  mentioned. 
Matters  remained  in  this  state  for  ten 
years ;  when,  in  March  1843,  Mr.  and  Mrs. 
Meryweather  cited  the  executors  to  prove 
the  will  in  the  Prerogative  Court  of  Canter- 
bury, but  the  executors  were  dismissed 
from  further  attendance,  that  Court  being 
of  opinion  that  the  conduct  of  the  heiress- 
at-law  and  her  husband  in  the  proceedings 
in  Chancery  had  barred  them  from  such 
proceeding,  but  the  costs  were  ordered  to 
be  paid  out  of  the  estate.  The  executors 
were  again  cited  in  the  same  court  by  one 
of  the  daughters  of  Mrs.  Meryweather  in 
April  1844,  and  subsequently  the  will  and 
codicil  were,  on  the  10th  of  March  1846, 
pronounced  duly  proved,  all  proceedings 
against  the  executors  having  been  aban- 
doned. An  act  of  parliament  was,  in  1845, 
applied  for  to  enable  the  granting  of  build- 
ing leases,  the  petition  for  which  was  signed 


by  Mrs.  Meryweather,  and  the  same  was 
passed  with  a  saving  clause  extending  to 
the  rights  of  that  lady  and  her  heirs.  In 
1846  and  in  1849  she  and  her  husband 
brought  other  actions  of  ejectment  against 
the  trustees,  and  in  March  1850  an  injunc- 
tion was  granted  by  the  Vice  Chancellor 
of  England  to  restrain  them  from  proceed- 
ing with  any  action  already  commenced 
or  prosecuting  any  other  action  of  eject- 
ment for  the  recovery  of  any  part  of  the 
real  estate  of  the  testator  devised  to  the 
trustees,  or  from  in  any  manner  litigating 
or  disputing  the  validity  of  the  will  and 
codicil.  The  late  Master  of  the  Rolls, 
Lord  Langdale,  on  the  13th  of  January 
1851  (reported  20  Law  J.  Rep.  (n.s.) 
Chanc.  112),  gave  Mrs.  Meryweather 
leave  to  present  by  her  next  friend  a  peti- 
tion of  re-hearing  of  the  decree  or  order 
of  the  14th  of  February  1833,  and  on  the 
29th  of  the  same  month  of  January  she 
obtained  an  order  for  setting  the  same 
down.  The  trustees  on  the  29th  of  May 
following  moved,  before  the  present  Master 
of  the  Rolls,  Sir  John  Romilly,  to  discharge 
the  order  of  the  13th  of  January  1851,  and 
that  the  petition  of  re-hearing  might  be  taken 
off  the  file.     His  Honour  (1)  granted  the 

(1 )  The  judgment  of  the  Master  of  the  Rolls  wts 
partly  aa  follows : — *^  This  is  a  motion  made  by  the 
trustees  of  the  will  of  Mr.  Turner,  deceased,  to  dis- 
cbarge an  order  made  by  Lord  Langdale  on  the  13th 
of  January  1851,  permitting  a  petition  of  re-hearing 
to  be  presented,  to  re-hear  an  order  pronounced  on 
the  14th  of  February  18S8 ;  and  the  motion  also 
aalu  that  the  petition  presented  in  oonaequenoe  of 
Uiat  permission  should  be  taken  off  the  file,  and  that 
the  costs  of  the  motion  should  be  pud  by  the  peti> 
tioner  or  her  next  friend.  *  *  Although  there  are 
a  great  number  of  cases  in  which  undoubtedly  ibe 
wife  is  not  bound  by  the  prooeedings  that  take 
place  by  her  husband,  yet  I  think  upon  the  present 
occasion  there  is  no  such  state  of  affiurs,  and  she  is 
not  at  liberty  to  make  use  of  that  argument.  She 
might  have  proceeded,  as  she  now  proceeds,  as  soon 
as  she  had  notice  of  the  order,  to  seek  to  re*hear  that 
order,  if  she  said  she  was  not  bound  by  it.  She  does 
not  dispute  that  she  had  notice  of  the  order  from  the 
time  when  it  was  made ;  she  says  she  did  not  under- 
stand the  efiect  of  it ;  buttheefectof  itwaaeipress, 
the  order  statingthattheheiress-at-lawadmitstiie  will 
and  that  the  will  is  to  be  carried  into  eftct,  and  the 
trusts  of  it  duly  executed.  There  is  no  technical  or 
legal  language  difficult  of  comprdiension  there^ 
nothing  which  is  not  obvious  to  any  person^  under- 
standing. Any  person  endowed  with  ordinary  common 
sense  must  know,  that  admitting  a  will,  submitting 
to  perform  its  trusts,  and  to  have  the  trusts  of  it  car- 
ried into  execution,  is  inconsistent  with  Uie  contest- 
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motion  on  the  ground  of  the  acquiescence 
of  Mrs.  Meryweather  in  the  decree  or 
order  of  the  14th  of  February  1838,  and 
the  petition  was  accordingly  taken  off  the 
file. 

Mrs.  Meryweather  now  appealed  from 
this  last  order,  and  on  the  hearing  of  that 
appeal  the  Lords  Justices  offered,  in  order 
to  save  expense,  that  if  they  should  be 
of  (pinion  that  the  petition  of  re-hearing 
should  be  restored  to  the  file,  they  would 
themselves  heax  and  dispose  of  it,  instead  of 
the  same  being  sent  again  to  some  other 
branch  of  the  Couxt,''*-^an  offer  which  was  at 


ing  or  setting  aside  that  will.     I  think  it  must  be 
taken  as  if  the  had  knowledge  of  the  proceeding. 
If  she  waa  not  bound  by  the  petition,  she  might  have 
taken  the  step  which  ahe  now  proposes  to  take.  *  * 
Now,  considering  the  lapse  of  time  that  haa  oocurred, 
and  the  loss  of  evidence  that  may  possibly  arise  in 
so  great  a  length  of  time,  particularly  on  a  subject 
of  so  mnch  difficulty  aa  the  sanity  of  a  testator,  it 
woald  be  under  very  peculiar  circumstances  that  i 
should  think  mvself  justified  in  allowing  an  heiress- 
at-law,  who  had  not  acted  upon  a  permission  to  con- 
test first  given  so  long  since  as  twenty  years  ago,  to 
obtain  the  assittanoe  of  the  Court  for  doing  that 
whieh  ought  to  have  been  done  so  long  before ;  espe- 
cially, when  I  find  an  order  ezpresslv  made  direct- 
ing the  will  to  be  established,  and  declaring  that  the 
costs  of  all  parties  by  a  species  of  arrangement 
should  be  paid  at  that  time  upon  the  footing  and 
upon  the  apparent  undentao^g  that  there  waa  to 
be  no  farther  litigation  on  the  subject    That  haa 
been  acted  upon  ever  since.    This  lady  must  have 
been  aware  of  the  eflbct  of  that  order,  and  of  the 
eonseqneneea  of  it,  and  any  steps  that  were  proper 
to  be  taken  ought  to  have  been  taken  long  ago. 
Taking  all  these  things  into  consideration  I  am 
satisfi^  I  could  not  do  a  worse  act  than  allow  the 
matter  to  be  re-heard  on  the  present  occasion.    It 
is  said  that  the  matter  for  re-hearing  is  for  error 
patent  on  the  fiiee  of  the  decree.    I  do  not  think 
that  makes  any  substantial  variation  with  respect  to 
the  particular  matter  alleged;  nor  am  I  satisfied 
that  it  is  to,  for  the  error,  if  any,  is,  that  counsel 
appeared  and  consented  that  the  order  should  be 
discharged,  when,  in  fact,  no  suoh  counsel   did 
appear ;  at  least  that  is  the  most  lavourable  way 
for  the  petitioner  to  state  that  matter.     I  am  not 
satisfied,  nor  is  there  anything  to  shew  me,  what 
actually  took  place  on  the  occasion.    It  is  possible, 
that  upon  that  occasion  the  Court  might  have  said 
that  it  was  necessary  that  counsel  should  appear, 
and  consent  that  the  order  should  be  discharged,  and 
that  thereupon  one  of  the  counsel  miffht  have  been 
instructed,  and  might  have  given  such  consent.     I 
think  in  that  case  H  would  have  been  sufiicient. 
I  aoi  of  opinion  that  I  ought  not  to  permit  the 
petition  to  be  re- beard.     I  think  that  the  motion 
must  be  granted  to  the  extent  of  ordering  the  order 
made   by  Lord  Langdale  to  be  discharged,  and 
Ukiog  the  petition  off  the  file." 
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once  accepted.  As  this  report  is  confined  to 
the  important  question  whether  a  married 
woman,  heiress^at-law,  can  by  contract,  or 
conduct,  or  consent,  bind  herself  and  her 
heirs  in  a  suit  relating  to  her  inheritance, 
it  may  be  as  well  here  to  mention  that  at 
the  hearing  of  the  appeal  to  discharge  the 
order  of  the  29th  of  May  1851 ,  several  ob« 
jections  were  taken  to  the  petition,  and 
among  them  that  it  was  not  properly  en- 
titled ;  but  an  offer  being  made  to  reform 
it  in  that  respect,  and  it  being  shewn  that 
the  objection  was  not  taken  at  the  Rolls,  it 
was  held  to  be  immaterial.  It  was  also  ob- 
jected that  the  petition  stated  too  much ; 
but  it  being  shewn  that  no  relief  was 
grounded  on  that  fact,  the  Court  overruled 
the  objection,  considering  that  the  only  way 
it  could  be  material  would  be  on  the  ques- 
tion of  costs  if  the  petition  should  be  heard ; 
and  it  was  farther  objected  that  the  peti- 
tion in  referring  to  the  act  of  parliament  as 
to  the  building  leases  did  not  state  enough, 
but  both  their  Lordships  concurred  in 
thinking  that  the  title  of  the  statute  being 
stated  was  sufficient  to  give  the  Court  cog- 
nisance of  its  contents,  and  all  parties  were 
agreed  that,  whatever  might  be  the  decision 
on  the  appeal,  what  had  been  done  under 
the  act  of  parliament  was  to  stand.  Upon 
these  several  points  the  case  of  Wood  v. 
Oriffith  (2)  was  cited,  and  commented  on. 

Mr.  Bethell  and  Mr,  VilUers  appeared 
for  Mrs.  Meryweather. 

Mr,  Rolt,  Mr,  Roundell  Palmer,  Mr, 
Wright,  Mr,  Hardy,  and  Mr,  J,  V,  Prior, 
for  the  other  parties. 

Davenport  v.  Stafford  (3)  and  several 
of  the  cases  there  collected,  Hargrove  v. 
Hargrave  (4),  and  Gwynne  v.  Edwards  (5) 
were  cited  and  relied  on  in  opposition. 

Upon  the  hearing  of  the  motion  to  dis- 
charge the  order  of  the  Master  of  the  Rolls 
removing  the  petition  of  re-hearing  from 
the  file,  their  Lordships  delivered  judg- 
ment, which  was,  save  only  as  to  the  points 
before  adverted  to,  as  follows  : — 

(2)  1  Mer.  35. 

(3)  8   Beav.  503;  s.c.    14  Law  J.  Rep.  (U.S.) 
Chanc.  414. 

(4)  8  Beav.  289;  a.c  14  Law  J.  Rep.  (n.b.) 
Chanc.  250. 

(5)  9  Beav.  22;  t.c.  15  Law  J.  Rep.  (H.a.) 
Chanc.  84. 
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Lord  Justice  Kmight  Bruce. — ^A  bill 
was  filed  in  this  case,  among  other  pur-* 
poses,  to  establish  a  will,  against  the  heiress- 
at^law,  who  was  a  married   woman.     It 
tame  on  to  be  heard,  and  then  the  only 
decree,  if  it  was  a  decree,  was  to  direct  an 
issue.     An  order  was  subsequently  made, 
upon  the  application  of  the  trustees  of  the 
Will,  that  they  should  be  made  parties  to 
the  issue,  as  I  understand,  in  the  place  of 
some  children  of  the  lady  who  were  to 
have  been  parties.     That  I  understand  to 
have  been  tiie  nature  of  the  order.    Before 
that  was  tried,  a  petition  was  presented  by 
the  husband  of  the  lady,  in  the  names  of 
himself  and  his  wife,  which  is,  in  some 
respects,  very  remarkable,  for  it  does  not 
state  the  conviction  either  of  the  husband 
or  of  the  wife  that  the  will  was  a  good 
one ;  it  states  that  they  had  been  induced 
to  abandon  the  opposition  to  a  bad  will  at 
the  request  of  the  children,  and  for  a  pecu- 
niary consideration,  namely,  the  payment 
of  certain  costs,  in  which  alone  the  husband 
could  be  interested,  and  not  the  wife.  This 
was  in  effect  a  money  payment  to  him. 
That  petition  having  been  filed  came  on 
with  the  cause,  and  thereupon  a  decree,  or 
decretal  order,  was  made  in  conformity  with 
that  application,  and  which,  I   suppose, 
provides  that  the  costs  may  be  paid  in  the 
same  way— the  way  I  have  mentioned— 
that  is,  that  the  bargain  may  be  performed. 
If  that  is  not  a  sale  by  the  husband  of 
the  wife's  right  I  do  not  know  what  it  is. 
With   regard  to   this  lady's   consent  by 
counsel,  it  may  be  said  that  the  consent  of 
a  married  woman  by  her  counsel,  distinct 
from  her  husband,  she  having  been  de- 
fended with  him   and  by  him,   and  not 
separately,  is  matter  of  mere  nonsense, 
and  perhaps  it  is.     Perhaps  it  is  utterly 
without  meaning ;  but  if  it  has  any  mean- 
ing, it  is  wrong,  because  she  could  not  so 
consent ;  she  is  entitled,  therefore,  to  have 
the  matter  set  right,  because  it  is  contrary 
to  the  law  of  the  country.     She  has  a 
right,  whether  the  words  inserted  in  the 
decree  are  mere  nonsense  or  not,  to  have 
them  struck   out,   as   being  contrary  to 
the  known  and   established  law  of  the 
country.     The  words  intimating  her  con- 
sent by  counsel  were  inserted  in  the  order, 
I  am  convinced,  without  the  knowledge 
of  the  learned  Judge  whose  order  it  pur- 


ports to  be,  and  without  having  his  atten- 
tion called  to  it.     This  is  not  the  first 
instance  in  my  experience  in  which  par- 
ties have  drawn  down  great  mischief  on 
themselves  by  altering  the  order  according 
to  their  own  &shion  and  views  without  the 
knowledge  of  the  Court.     But  assume  the 
order  to  be  all  that  it  seems,  then  the  case 
comes   to  this,   that  the   husband  aban- 
dons the  right  to  have  an  issue  to  try  the 
validity  of  the  will  as  to  the  freehold  estates 
in  fee  simple  of  his  wife's  ancestors.     It 
has  been  said  that  the  husband  is  dominmi 
litis ;  that  he  has  the  entire  conduct  of  the 
cause ;  and  that  the  wife  is  bound  effec- 
tually, and  for  ever,  by  what  the  husband 
has   done.     Now  that  undoubtedly  is  a 
most  serious  proposition,  considering  the 
guard  with  which  the  law  in  this  country 
in  general  surrounds  a  married  woman  as 
to  her  real  estate.     It  is  not,  however,  for 
me  to  deny  that  there  may  be  cases  in 
which  the  husband,  by  his  manner  of  con- 
ducting a  cause,  may  so  bind  the  right  of 
his  wife  as  to  her  real  estate.     There  may 
be  such  cases ;  but  is  this  one  7     It  is  not 
one  in  which  the  husband  has  said,  "  I  con- 
duct this  cause  for  myself,  I  feel  that  I  have 
no  defence,  and  I  give  it  up."     He  says, 
*'  There  is  no  will  at  all ;  my  children,  or 
some  of  them,  wish  me  to  give  up  the  suit; 
I  am  offered  certain  money  terms  ibr  the 
purpose,  and,  therefore,   I   give  it  up." 
What  is  that  more  or  less  than  a  sale  ?    It 
is  so  in  other  words,  and  in  mere  words  ; 
but,  substantially,  I   do  not  observe  the 
difference.   Then,  if  all  these  considerations 
were  otherwise,  is  this  a  kind  of  point  to 
be  decided,  not  on  a  re-hearings— not  in 
the  ordinary  way  in  which  important  ques- 
tions are  decided  by  the  Court — ^but  on 
an  application  to  prevent  a  petition  of  re- 
hearing from  being  heard, — ^the  closing  of 
the  doors  of  the  court  against  the  wife 
because  something  has  been  done  which 
the  Court  decides  is  an   answer  to   her 
claim  ?     There  may  be  cases  in  which  it  is 
right  to  do  so.     There  have  been,  indeed, 
cases  in  which  Judges  of  the  highest  autho- 
rity have  directed  petitions  of  re-hearing 
to  be  taken  off  the  file.     Undoubtedly 
such  cases  may  occur.     The  case  ought  to 
be  very  clear  for  that  puipose,  and  not,  as 
I  think,  with  great  deference,  in  a  case  of 
this  description,  where  there  is  so  much 
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to  Be  argaed.  Without,  therefore,  giving 
any  opinion  whether  the  issue  will,  if 
directed,  succeed;  or  whether  the  issue 
will  he  directed  at  aU;  whether  there  is 
any  foundation,  or  a  total  absence  of  foun- 
dation, for  the  petition  of  re^hearing,  my 
impression  is,  tiiat  everything  that  is  to 
be  said  against  the  petition  of  re-hearing 
ought  to  be  said  when  it  shall  come  on  as 
a  cause,  either  on  the  materials  existing  in 
the  cause  and  on  the  petition  of  re-hearing 
alone,  or  upon  that  proceeding,  coupled 
with  such  other  proceeding,  if  any,  as  those 
opposed  to  it  may  think  fit  to  institute. 
Althou^,  therefore,  the  Master  of  the 
Rolls,  in  stopping  the  proceeding  in  UmiMi 
has  done  that  which  is  substantially  the 
best  thing  in  the  world  for  all  parties 
concerned,  I  am  of  opinion,  with  great 
deference  to  him,  that  the  matter  must  be 
discussed  at  a  later  stage ;  and,  therefore, 
I  think  the  petition  of  re-hearing  should 
be  restored  to  the  file. 

Lord  Justice  Lord  Cranworth.  — - 1 
am  of  the  same  opinion.  I  give  no  opinion 
as  to  what  will  be  the  result  of  the  re- 
hearing of  the  petition,  either  with  reference 
to  the  particular  facts  of  this  case  or  the 
general  question,  as  to  bow  far  the  husband, 
conducting  his  wife's  defence,  by  his  act 
has  bound  her  inheritance,  which  is  a  very 
important  question,  and  upon  which,  I 
repeat,  I  express  no  opinion  at  all.  What 
his  Honour  the  Master  of  the  Rolls  seems 
to  have  done,  and  I  think,  with  all  respect 
for  him,  erroneously  done,  is,  that  he  con- 
sidered this  as  a  point  to  be  discussed  on 
the  preliminary  question  whether  the  par* 
ties  should  be  allowed  to  re-hear  or  not. 
The  authorities  which  it  would  seem  his 
Honour  mainly  reUed  upon  were  two  or 
three  cases  before  Lord  Langdale,  which  I 
think  proceeded  on  totaUy  different  prin- 
ciples. I  allude  particularly  to  Davenport 
V.  Stafford,  Hargrove  v.  Hargrave^  and 
Gwynne  v.  Edwards ;  all  which  cases  pro- 
ceeded on  this  gpx>und: — "Assume,"  it  was 
said,  **  that  the  re-hearing  is  a  matter  of 
right  upon  the  certificate  of  counsel,  or  so 
much  a  matter  of  right  that,  primd  facie^ 
the  right  is  admitted ;  yet  a  party,  after  a 
decree,  may  so  conduct  himself  that  this 
Court  will  say,  '  It  is  inequitable  to  let 
you  present  a  petition  of  re-hearing  at 
all.'  "     For  instance,   suppose   a  decree 


were  made  that  gave  benefits  to  each  party, 
and  that  after  that  decree  was  made,  one 
of  those  parties.  A,  says  to  B,  the  other 
party,  '*  Let  me  have  no  more  disputes 
about  it,  I  will  execute  a  release  to  you 
of  all  claims  whatsoever."  It  is  done  for 
valuable  consideration.  And  if  afterwards 
that  party  giving  that  release  were  to  ask 
to  have  the  matters  re-heard,  the  principles 
on  which  Lord  Langdale  proceeded  would 
apply.  They  went  to  this  extent :  "  There 
is  injustice,  and  you  have  precluded  your- 
self from  any  right  of  re-hearing ;  just  as 
if  you  had  done  that  before  the  original 
hearing,  you  would  have  afforded  ground 
of  defencCf  and  it  is  not  just  that  you 
should  now  be  allowed  to  re-hear."  I 
have  put  the  case  of  a  party  to  a  release, 
or  by  contract,  which  would  be  the  same 
thing,  actually  debarring  himself.  Thb 
extends  that  doctrine  somewhat  further, 
but  not  ftirther  than  principle  requires  and 
renders  just.  Lord  Langdale  said,  ^'If, 
by  your  conduct,  you  have  so  dealt  that 
the  parties  might  infer  that  you  never 
meant  to  question  that  decree,  you  shall 
not  afterwards  be  allowed  to  have  it  re- 
heard." That  was  the  principle  on  which 
his  Lordship  went  in  those  cases.  Now, 
suppose  that  doctrine  to  be  most  correct, 
that  a  party  may  by  his  conduct  prevent  him- 
self from  the  right  to  re- hear,  how  does  that 
apply  to  the  case  of  a  married  woman,  who 
cannot  contract,  and,  therefore,  cannot  by 
contract  conduct  herself  in  such  a  way  as 
that  ?  Is  she  to  be  dealt  with  as  if  she 
had  contracted?  In  my  opinion,  it  is 
impossible  for  a  married  woman  by  eon- 
tract  to  prevent  herself  from  having  the 
right  to  have  her  cause  re-heard ;  so  neither 
can  she  do  so  by  her  conduct.  It  appears 
to  me  that  the  distinction  was  not  suf* 
ficiently  directed  to  the  attention  of  his 
Honour  in  dealing  with  this  case.  From 
the  very  short  note  that  was  handed  up,  it 
appears  that  his  Honour  relied  upon  those 
cases,  and  dwelt  very  much  upon  the 
knowledge  that  must  have  been  in  the 
mind  of  Mrs.  Meryweather  as  to  what 
had  been  done,  and  that  therefore  she  ought 
to  be  bound.  Assume  her  knowledge  to 
have  been  as  perfect  as  possible — assume 
that  she  had  had  a  copy  of  the  decree,  and 
released  all  further  demands,  in  my  opinion 
it  would  have  been  an  act  perfectly  inopera- 
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tive ;  and  I  do  not  think  that  her  conduct 
could  have  put  her  in  a  different  situation. 
It  appears  to  me  that  the  cases  relied  upon 
did  not  warrant  the  judgment  of  his 
Honour,  and  that  as  there  is  nothing  to 
take  this  case  out  of  the  ordinary  rule  that 
a  party  to  a  cause  has  a  right  to  have 
the  same  re-heard,  this  petition  must  he 
restored  to  the  file.  The  order  of  the 
Master  of  the  Rolls  will  he  reversed,  but 
all  costs  will  be  reserved  until  after  the 
re-hearing  or  until  further  order,  and  all 
parties  will  have  liberty  to  apply. 

The  petition  of  re-hearing  having  been 
argued,  by  the  same  counsel,  for  Mrs. 
Meryweather,  the  following  opinion  was 
stated  by-^ 

Lord  Justice  Knight  Bruce.^— This 
case  comes  before  the  Court  under  very 
peculiar,  indeed,  under  very  extraordinary, 
circumstances.  It  is  not  necessary  to  say 
whether,  where  there  is  an  adjudication 
of  the  validity  of  a  will  of  freehold  estate 
in  a  case  where  the  heiress  is  a  married 
woman,  that  adjudication  can  be  quesf 
tioned  by  her  on  the  ground  that  she  was  a 
married  woman  at  the  time,  or  by  her  heir 
on  that  ground,  after  the  coverture  shall 
have  determined,  where  there  has  been  or 
where  there  has  not  been  a  trial  at  law. 
Cases  of  that  description  we  desire  to  leave 
totally  untouched,  considering  that  this  is 
not  one  of  them.  Subject  to  any  observa-f 
tion  upon  that  point  which  those  who  op- 
pose the  present  application  are  desirous 
of  making,  we  consider  at  present  that  this 
is  a  case  in  which  there  has  not  been  sub- 
stantially an  adjudication  of  the  will,  inas* 
much  as  that  point  was  retired  from  by  the 
husband  when  he  had  charge  of  the  case. 
He,  for  himself  and  his  wife,  retired,  not  on 
the  ground  that  the  will  was  good— not 
on  the  ground  that  if  the  contest  proceeded 
the  result  would  be  favourable  to  the  will 
— ^but  on  the  ground  that,  though  the  will 
was  a  bad  one,  there  were  reasons  and  induce- 
ments which  led  him,  the  husband,  baying 
the  conduct  of  the  cause,  to  think  it  was 
better  that  the  will,  though  a  bad  will, 
should  be  established.  We  are  at  present, 
therefore,  disposed  to  think,  subject  to 
what  we  may  hear,  that  it  ought  to  be  left 
open  to  the  wife  or  her  heirs,  hereafter  to 
make  what  she  can  of  that  point,  but  that, 


during  the  life  of  the  husband*  the  estate  is 
effectually  bound;  so  that  during  his  life, 
he  being  tenant  by  the  courtesy,  there  can- 
not be  a  trial ;  and,  therefore,  subject  to 
dealing  with  this  case  more  unfavourably 
to  those  who  support  the  application, 
after  hearing  those  who  oppose  it,  if  they 
still  desire  to  be  heard,  what  we  at  pre-* 
sent  purpose  to  do  is,  to  vary  the  decree 
or  order  of  the  14th  of  February  1833  by 
striking  out  "  and  the  consent  of  Mary 
Ann  Meryweather,"  and  inserting  at  the 
end  of  it  the  following  words — "  That  this 
decree  or  order  is  to  be  without  prejudice 
to  any  suit  or  question  which  may  be  in- 
stituted or  raised  as  to  the  validity  of  the 
•aid  will,  and  accordingly  the  said  Mary 
Ann  Meryweather,  her  heirs  and  assigns, 
are  to  be  at  liberty  to  institute,  prosecute^ 
or  make  any  suit,  proceeding,  or  applica- 
tion which  they  may  be  advised  after  the 
death  of  the  said  William  Stevens  Mery- 
weather, for  the  purpose  of  recovering  the 
real  estate  of  the  said  testator,  on  the 
ground  that  he  left  the  said  Mary  Ann 
Meryweather  his  heires8«at«law,  and  of  dis- 
puting the  validity,  as  to  the  real  estate 
devised,  of  the  said  will." 

Mr,  RoundeU  Palmer,  Mr.  RaU,  Mr.  J. 
F,  Prior,  and  Mr.  Hardy  ^  were  then  heard 
in  opposition,  and  cited  Jacluon  v.  Barry 
(6). 

Mr.  ViUiers  was  heard  in  reply. 

Lord  Justice  Lord  Cranworth.— 
This  is  a  case  which  though  we  believe 
practically  to  be  of  no  importance  at  all, 
opens  a  number  of  very  difficult  and  some- 
what curious  questions,  namely,  as  to  the 
rights  of  a  husband  as  dominiiB  UHt  in  a 
suit  in  which  his  wife's  inheritance  is  inter- 
ested. There  seems  to  be  very  great 
authority  for  saying  (and  all  convenience 
and  all  analogy  to  the  old  proceeding  in 
respect  of  real  actions  would  seem  to 
shew,  by  reasoning  a  priori,  that  this 
is  the  state  of  the  law)  that  if  there  is  a 
suit  against  the  husband  and  wife  in  re- 
spect of  the  wife's  inheritance,  and  the  wife 
does  npt,  or  the  husband  and  wife  do  not, 
at  the  time  desire  to  have  an  issue,  the 
Court  may  declare  tlie  will  to  be  proved 

(6)  2  Cos,  225. 
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just  as  if  she  was  not  a  married  woman. 
All  convenience,  I  say,  seems  to  require  it. 
I  cannot  remember  any  case  having  come 
under  my  own  experience,  but  if  I  had 
been  asked  the  question  I  should  have 
said  it  was  just  the  same  with  a  married 
woman  as  with  any  one  else,  and  that  if 
she  does  not  claim  she  must  be  bound  by 
it.  Mr.  Walker,  who  is  a  Registrar  of  very 
great  experience,  states  it  as  his  impres* 
sion,  that  it  is  very  frequently  done.  He 
has  brought  us  a  note  of  two  cases,  and 
one  was  distinctly  a  case  (7)  in  which 
that  has  been  done;  but  on  looking  at 
the  Registrar's  book,  singularly  enough, 
the  decree  does  not  seem  to  have  been 
entered ;  but,  although  the  decree  was  not 
^tered,  theie  was  an  order  made  after- 
wards reciting  it,  and  some  directions 
giyen  upon  some  interlocutory  order  about 
costs.  If  it  had  been  absolutely  necessary 
to  decide  that,  for  myself  I  should  probably 
have  wished  more  time  to  make  some  fur« 
ther  search.  But  even  assuming  it  to  be  the 
law  that  if  the  wife,  or  the  husband  acting 
for  the  wife,  does  not  claim  an  issue  at  the 
time  the  cause  comes  to  a  hearing,  the  wife 
is  bound,  in  this  case  an  issue  was  directed. 
Then  arisen  the  dry  question-^an  issue 
having  under  these  circumstances  been 
directed,  the  husband  afterwards  presents 
a  petition  to  vary  that  order  and  to  get 
rid  of  the  issue— can  he  do  that  ?  Now, 
in  my  opinion,  he  cannot;  that  is  a 
dijferent  proceeding  altogether.  He  did 
not  think  fit  to  claim  an  issue ;  and 
the  wife  having  obtained  the  benefit  of 
an  issue,  he  thinks  fit  afterwards,  on  her 
behalf,  to  compromise  the  suit.  The 
result  of  this  matter  appears  to  me 
to  be  that  the  husband  could  not  by  his 
petition  get  rid  of  the  right  that  the  wife 
bad  aoquired  in  1832.  If  the  husband 
could  not  do  it  by  his  own  petition  alone, 
he  could  not  make  it  at  all  better  by  join- 
ing the  wife  as  co«-petitioner,  still  less  can 
it  be  entered  on  the  decree  that  she  had 
consented.  It  is  merely  a  superfluity  of 
words  that  mean  nothing.  It  is  in  truth 
the  husband's  petition.  What  is  the  effect 
of  the  order  that  was  made  on  that  petition 
of  the  husband  joining  the  wife  with  him  ? 
I  believe   we   both  are  of  opinion   that 

(7)  Barker  v.  Andcrtoo  ia  1830. 


although  inoperative  in  binding  the  in- 
heritance as  against  the  wife,  it  must  be 
conclusive  as  against  the  husband.  Indeed, 
it  is  hardly  necessary  to  determine  that, 
because  he  was  a  party  afterwards  to  an 
order  which  expressly  proceeded  on  that 
footing,  and  the  consequence  of  that  is, 
that  he  is  for  ever  bound.  He  being 
tenant  by  the  courtesy,  and  therefore  enti- 
tled $ub  mode  during  his  own  life,  he  has 
bound  that  inheritance,  whether  there  was 
or  was  not  a  good  will.  He  is  bound  to 
act  on  the  footing  of  its  being  a  valid 
will  so  long  as  he  lives.  Then  the  ques- 
tion arises  whether  we  ought  not  to  pro- 
vide that  the  wife,  or  those  who  come 
after  her,  shall  not  be  precluded  from 
disputing  that  will  after  the  husband's 
death.  We  think  that  we  ought  to  make 
such  a  provision,  that  if,  upon  his  death, 
Mrs.  Mer3rweather,  if  she  should  then  be 
alive,  or  her  heir  if  she  should  be  then 
dead,  should  be  minded  to  dispute  this 
will,  they  should  not  be  prejudiced  by  the 
act  of  the  husband  in  having  got  rid  of  the 
order  that  was  made  in  1832  for  the  trial 
of  an  issue  as  to  the  validity  of  that  will, 
but  that  they  ought  to  have  the  same  right 
as  if  the  order  of  1833  had  never  been 
made.  I  think  the  course  we  ought  to 
pursue  is  that  proposed  originally  by  my 
learned  Brother,  namely,  to  vary  the  order 
of  1833  by  striking  out  that  it  was  by  the 
consent  of  Mary  Ann  Meryweather,  and 
inserting  a  provision  that  it  is  to  be  with- 
out prejudice  to  any  suit  or  proceeding  by 
her  after  the  death  of  her  husband,  if  she 
should  survive  him,  and  if  she  should  not 
survive  him,  then  her  heir-at-law,  if  he 
should  think  fit  to  dispute  the  validity  of 
the  will  (8). 

(8)  March  20. — The  order  finally  made  was  as 
follows  :-*«  Vary  the  decree  or  order  of  the  14fth  of 
February  1888  by  striking  out  the  consent  of  Mary 
Ann  Mervweather,  and  inserting  at  the  end  of  it 
the  following  words — '  That  the  decree  or  order  is 
to  be  without  prejudice  to  anv  suit  or  question 
which,  after  the  death  of  the  said  William  Stevens 
Meryweather,  may  be  instituted  or  raised  by  the 
said  Mary  Ann  Meryweather,  her  heirs  or  assigns, 
as  to  the  validity  of  the  will  and  codicil,  or  either 
of  them :  and  accordingly  the  said  Mary  Ann 
Meryweather,  her  heirs  and  assigns,  are  to  be  at 
liberty  to  institute,  prosecute,  or  make  any  suit, 
proceeding,  or  application  that  they  may  be  advised 
after  the  death  of  the  said  William  Stevens  Mery- 
weather, for  the  purpose  of  recovering   the  real 
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Feb.  9,  12 

Taxation — Order  of  Course — Practice 
—  What  Statements  necessary — Order  at 
Law  on  Terms,  Non-compliance  with  — > 
Action  on  Bills-— Judgment, 

The  non-compliance  with  an  order,  made 
upon  terms  at  law,  to  tax  a  solicitor's  bill  of 
costs,  and  the  failure  of  other  proceedings  at 
law  to  obtain  renewed  orders,  are  facts 
which  ought  to  have  been  stated  when  apphf* 
ingfor  an  order  of  course  to  tax  a  soUeitcr'a 
biUs  of  costs  in  equity ;  and  the  omission  to 
state  those  facts  is  a  ground  for  discharging 
the  order,  though  the  party  might  be  entitled 
to  an  order  upon  a  special  application. 

How  far  a  judgment  signed  at  law  for 
default  will  prevent  the  obtaining  an  order 
of  course  in  this  court:  and  whether  such 
order,  if  granted,  will  not  stag  execution  on 
such  judgment — qusere« 

This  was  a  motioni  by  Mr.  Gkdye,  to 
discharge  an  order  of  course,  dated  the 
24th  of  January  1852,  for  the  taxation  of 
five  bills  of  costs,  on  the  ground  that  the 
question  had  already  been  adjudicated 
upon  by  a  Court  of  competent  jurisdiction, 
and  because  the  order  had  been  obtained 
upon  a  suppression  of  fajcta. 

The  governors  and  guardians  of  the  poor 
of  St.  Mary,  Newington,  in  the  county  of 
Surrey,  had  employed  Mr.  Gedye  as  their 
solicitor  in  several  matters,  and  in  getting 
an  act  of  parliament  relating  to  W^worth 
Common,  14  &  15  Vict.  c.  vii.  The  facts 
stated  upon  the  affidavit  were,  that  on  the 
13th  of  January  1852,  Mr.  Gedye  brought 
an  action  against  the  governors  and  guar- 
dians of  the  poor  of  St.  Mary,  Newington, 
to  recover  1,017/.  19«.  7d,  the  balance  due 
upon  five  bills  delivered,  and  which  was 
indorsed  upon  the  writ  of  summons. 

On  the  14th  of  June  1851  Mr.  Gedye 
delivered  his  bill  of  costs  for  parliamentary 

estates  of  the  said  testator,  on  the  ground  that  he 
left  the  said  Mary  Ann  Meryweather  his  heiress* 
at-law,  and  of  disputing  the  validi^,  as  to  real 
estate,  of  the  said  will  and  codicil  or  either  of  them. 
The  costs  of  all  parties  consequent  upon  the  peti- 
tion of  re-hearing,  including  the  costs  of  the  trustees* 
motion  at  the  Rolls,  to  take  the  petition  off  the  file 
&c.  and  of  the  appeal  to  discharge  the  order  of  the 
Master  of  the  Rolls  thereon,  to  he  costs  in  the 


cause. 


»w 


business,  which  was  sent  to  the  taxing 
ofiicer  of  the  House  of  Commons,  who  cer- 
tified such  bill  at  the  sum  of  1,1852.  Ss,  4(1. 
That  the  bill,  including  the  parliamen- 
tary agent's  costs,  and  adding  tiiereto  the 
costs  allowed  for  taxing  the  same,  was  less 
only  by  121.  6s.  lOd. 

On  the  19th  of  November  1851  Mr. 
Gedye  delivered  five  other  bills  of  costs, 
amounting  to  7551.  13«.  4d.,  with  a  eash 
account  giving  credit  for  sums  received, 
which  shewed  the  balance  of  1,017'*  19#« 
Id. 

On  the  27th  of  November  1851  the  board 
passed  a  resolution  to  tax  the  bills. 

On  the  16th  of  December  1851  a  sum- 
mons was  taken  out  in  the  Court  of  Queen's 
Bench,  and  served  on  Mr.  Gredye  to  tax 
the  whole  of  his  bills  of  costs. 

On  the  18th  of  December  1851  this 
summons  was  attended  before  Mr.  Justice 
Coleridge,  who  ordered  that  on  payment, 
without  prejudice,  of  5002.  to  Mr.  Gedye 
in  a  fortnight,  his  bills  of  fees  and  dis- 
bursements in  the  causes  and  matters  deli- 
vered to  the  governors  and  guardians  be 
referred  to  the  Master  to  be  taxed,  and 
that  Mr.  Gedye  give  credit  for  all  sums 
of  money  by  him  received  from  or  on 
account  of  the  governors  and  guardians,  and 
that  Mr.  Gedye  do  refund  what,  if  anything, 
he  might  on  such  taxation  appear  to  have 
been  over-paid;  the  Master  to  be  at  liberty 
to  adopt  the  taxation  of  the  officer  of  the 
House  of  Commons  to  the  bill  of  1,1852. 
Bs.  4d.,  and  the  taxation  not  to  extend  to 
any  bill  paid.  And  he  further  ordered  the 
Master  to  tax  the  costs  of  the  reference, 
and  certify  what  should  be  found  due  to  or 
from  either  party  in  respect  of  such  biU  and 
demand,  and  the  costs  of  such  reference  to 
be  paid  according  to  the  event  of  such  tax- 
ation, pursuant  to  the  statute ;  and  Uiat 
Mr.  Gedye  be  restrained  from  commencing 
or  prosecuting  any  action  or  suit  touching 
sudi  demand  pending  such  reference.  And 
he  further  ordered  that  upon  payment  by 
the  governors  and  guardians  of  what  (if 
anything)  might  appear  to  be  due,  Mr. 
Gedye  should  deliver  to  the  governors 
and  guardians,  or  their  attorney,  all  deeds, 
books,  papers  and  writings  in  his  posses- 
sion, custody,  or  power  belonging  to  them. 

One  of  the  bills  ordered  to  be  taxed  was 
indorsed  *'  General  BiU,"  and  was  the  bill 
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mentioned  in  the  rammons  taken  out  in  the 
Court  of  Exchequer,  and  served  upon  Mr. 
Gedye  on  the  9di  of  January  1852. 

The  500/.  was  not  paid  in  compliance 
with  the  order,  and  on  the  Srd  of  January 
1852  Mr.  Qedye  wrote  requesting  payment 
of  his  hill. 

On  the  9th  of  January  1852  a  summons 
was  taken  out  in  the  Court  of  Exchequer 
to  tax  the  hill  of  costs  indorsed  "  Gtoeral 
Bill";  hut,  on  the  12th  of  January  1852,  it 
was  dismissed,  hy  Mr.  Baron  Piatt,  with 
costs,  upon  the  ground  of  the  existence  of 
the  previous  order  of  Mr.  Justice  Coleridge. 

On  the  13th  of  Januaiy  1852  Mr.  Oedye 
issued  a  writ  of  summons,  and  served  it  on 
the  derk  of  the  guardians. 

On  the  16th  of  January  1852  the  govern- 
ors and  guardians  caused  a  summons  for 
particulars  of  demand  to  he  issued  and 
served  upon  Mr.  Oedye,  which,  on  the  19th 
of  January  1852,  was  dismissed,  hy  Mr. 
Justice  Talfourd,  with  6s.  8<^.  costs. 

On  the  27th  of  January  1852  no  pleas 
having  heen  filed  to  the  declaration  in 
the  action,  final  judgment  was  signed  hy 
Mr.  Gedye  for  the  amount  of  his  demand 
in  the  action  of  debt.  At  that  time  the 
order  obtained  on  the  24th  of  January  1852 
in  this  court  to  tax  the  several  bills  had 
not  been  served. 

On  the  27th  of  January  1852  the  go- 
vernors and  guardians  obtained  a  rule  to 
plead  several  matters. 

The  judgment  signed  by  Mr.  Gedye 
recovered  a  sum  of  262/.  6s.  Sd,  beyond 
the  amount  of  the  several  bills  of  costs  set 
out  in  the  order  of  the  24th  of  January, 
the  aggregate  amount  of  which  bDls  was 
755/.  13«.  4d. 

Mr.  Stuart,  Mr.  Welfard  and  Mr.  R.  P. 
ColUeTf  in  support  of  the  motion. 

In  re  Carven,  8  Beav.  486 ;  s.  c.  14 

Law  J.  Rep.  (n.b.)  Chanc.  872. 
HMemd  v.  Gwytme,  8  Beav.  124. 

Mr.  Roupell  and  Mr.  Hardy,  fior  the 
respondents. 

The  Master  of  the  Rolls.  —  The 
grounds  stated  for  this  application  are  two- 
fold :  first,  that  there  had  been  in  fact  a 
judgment  obtained  at  law  for  the  amount 
of  the  bill  at  the  time  when  the  order  to 


tax  was  obtained;  and,  second,  that  the 
omission  to  state  that  three  several  appli- 
cations had  been  made  to  the  courts  of 
common  law  for  the  purpose,  one  of  which 
had  been  granted  upon  terms  and  the  other 
two  refused  :  the  one  granted  upon  terms 
abandoned,  and  two  subsequent  ones  ap- 
plied for  afterwards,  or  rather  I  may  say, 
one  applied  for  since  and  refused,  was  a 
reason  why  the  order  of  course  should  not 
have  been  obtained.  The  rules  and  prin- 
ciples on  which  orders  of  course  are  ob- 
tained, originally  appear  to  have  been  a 
little  unsettled,  but  were  finally  settled  by 
Lord  Langdale ;  and  I  have  adopted  the 
rule  he  laid  down,  that  in  applying  for  an 
order  of  course  it  is  incumbent  on  the 
party  who  applies  to  adopt  the  same  rule 
that  would  be  acted  upon  if  he  were  asking 
the  Court  to  grant  an  injunction  ex  parte ; 
that  he  must  state  every  fact  to  the  officer 
to  whom  he  applies,  which  can  be  material 
to  the  matter,  in  order  to  enable  the  officer 
to  judge  whether  it  really  is  a  proper  case 
for  an  order  of  course :  if  he  do  not  do  so, 
and  there  are  special  matters  affecting  the 
question  whether  he  ought  to  have  an 
order  of  course  or  not,  and  those  are  not 
mentioned,  the  Court  will  not  stay  to  in- 
quire whedier,  in  fact,  if  a  special  applica- 
tion had  been  made,  he  would  have  been 
allowed  to  have  an  order  to  tax  the  bfll ; 
but  if  it  be  a  matter  of  sufficient  moment 
and  sufficient  importance  to  require  grave 
consideration  or  discussion,  then  the  officer 
would  not  have  granted  the  order  of  course ; 
it  would  have  been  necessary  to  have  made 
a  special  application,  and  the  Court  would 
then  have  decided  on  the  propriety  of  tax- 
ing the  bill.  And  where  there  is  a  matter 
of  that  description  not  stated,  and  by  rea- 
son of  the  non-statement  of  it,  the  applicant 
has  obtained  an  order  of  course,  which  he 
could  not  have  obtained  except  by  the 
non-statement^  I  do  not  use  the  word 
"  suppression"  in  any  harsh  sense,  but  by 
the  suppression— K>f  that  fact,  in  all  those 
cases,  even  though  on  a  special  application 
he  might  be  entitled  to  the  order,  Uie  Court 
will  not  allow  the  order  of  course  to  stand. 
I  have  so  decided  on  more  than  one  occa^ 
sion,  and  I  am  satisfied  it  is  the  rule  that 
ought  to  prevail.  I  have,  therefore,  now 
to  consider  whether  the  facts  suppressed 
were  of  sufficient  moment  and  importance 
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to  warrant  the  Court  in  saying  that  they 
ought  to  have  been  gravely  discussed* 

The  first  which  I  shall  mention  is  the  fact 
of  a  judgment  having  been  obtained.  I  am 
of  opinion  that  the  judgment  having  been 
obtained  in  the  manner  it  was  obtained 
here,  was  not  a  matter  to  make  it  neces« 
sary.  It  might  be  proper  to  mention  it,  but 
I  have  no  doubt  that  the  officer  would  have 
granted  the  order  of  course,  although  there 
had  been  the  judgment,  for  this  reason, 
the  6  &  7  Vict.  c.  73.  is  precise  on  this 
point ;  it  says,  there  shall  be  an  order  of 
course  to  tax  within  twelve  months  after 
the  delivery  of  the  bill.  The  order  is 
different  within  one  month  and  within  the 
remaining  eleven  months,  but  still  it  is  an 
order  of  course  to  tax  within  twelve  months 
after  the  delivery  of  the  bill ;  and  then  it 
states  "provided  always  that  no  such 
reference  shall  be  directed  after  a  verdict 
shall  have  been  obtained,  or  a  writ  of 
inquiry  executed  in  any  action  for  the 
recovery  of  the  demand  of  such  attorney 
or  solicitor."  Consequently^  the  6  &  7 
Vict.  c.  73.  provides  that  this  order  of 
course  shall  go  in  every  case  where  there 
has  either  not  been  a  verdict  or  not  been 
a  writ  of  inquiry,  but  the  verdict  of  course 
is  in  those  cases  where  there  is  a  contested 
action;  but  when  the  judgment  goes  by 
default,  in  every  case  there  is  a  writ  of 
inquiry  to  assess  the  amount  of  damages ; 
consequently  it  is,  I  apprehend,  perfectly 
clear  that  the  words  ''  writ  of  inquiry  exe- 
cuted" were  put  in  for  the  purpose  of  shew- 
ing that  a  mere  judgment  obtained  by  the 
party  was  not  to  prevent  the  party  obtain- 
ing the  order  of  course. 

Mr,  RoupelL'^The  judgment  was  after 
the  date  of  the  order. 

The  Master  op  the  Rolls.— *I  under- 
stand that;  but  I  have  decided  in  your 
favour  on  this  part  of  the  case.  The  date 
of  the  order  was  on  Saturday,  the  24th  of 
January,  and  the  judgment  was,  in  fact, 
signed  on  Tuesday,  the  27th  of  January ; 
but  I  am  of  opinion,  that  even  if  the  judg- 
ment had  previously  been  obtained,  it 
was  not  a  matter  of  moment.  The  order 
was  served  on  the  day,  a  short  time  after 
the  judgment  had  been  sigpaed,  but  it  was 
a  judgment  by  default  for  want  of  a  plea ; 
and  I  am  of  opinion  that  as  there  was  no 


writ  of  inquiry  executed,  nor  could  there 
have  beei;!,  which  must  take  place  in  every 
case  of  judgment  by  default,  the  mere  cir- 
cumstance of  the  judgment,  if  the  other 
circumstances  are  the  same,  is  not  a  suf- 
ficient reason  for  withholding  the  order  of 
course.  I  explain  this  rather  the  more 
fiilly  because  the  word  "  judgment"  ap- 
pears in  some  of  the  cases,  where  it  is 
evident  that  the  word  "judgment"  is  used 
as  the  judgment  obtained  subsequent  to 
a  verdict.  The  verdict  for  an  amount  of 
damages  on  a  solicitor's  bill  of  costs  pre- 
cedes the  judgment;  the  judgment  is  only 
obtained  in  consequence  of  that. 

Mr,  CoJMer, — ^Will  your  Honour  allow 
me  to  say  that  the  judgment  in  an  action 
of  debt  is  final :  there  is  no  writ  of  inquiry 
in  the  case. 

The  Master  of  the  Rolls. — There  may 
be  no  writ  of  inquiry  at  all* 

Mr,  ColUer,^~'^oi  in  an  action  of  debt ; 
the  judgment  is  final  at  once. 

The  Master  of  the  Rolls.— I  cer- 
tainly have  considered  that  in  every  case 
where  judgment  went  by  defiiult  (having 
made  inquiries  on  the  subject),  there  would 
have  been  a  writ  of  inquiry  executed. 
Still  I  should  not,  on  that  ground,  have 
considered  that  the  fact  of  judgment  hav- 
ing gone  by  default  would  have  rendered 
the  order  of  course  that  was  obtained  im- 
proper, the  fact  being  that  there  had  been 
no  inquiry  into  the  amount  of  the  debt  at 
this  time,  as  there  would  have  been  in  the 
case  of  a  verdict  or  in  the  case  of  a  writ  of 
inquiry  executed,  which,  I  think,  is  what 
the  clause  meant  to  refer  to. 

With  respect  to  the  other  part  of  the  case, 
I  am  of  opinion  that  it  is  a  material  circum- 
stance, which  ought  to  have  been  stated.  I 
do  not,  at  this  moment,  understand  why  the 
application  was  made  to  a  court  of  common 
law  which  does  not  grant  orders  of  course 
to  tax,  instead  of  coming  to  this  court: 
nor  do  I  exactly  understand  upon  what 
grounds  Mr.  Justice  Coleridge  made  an 
order  that  the  taxation  should  only  be 
allowed  on  payment  of  the  sum  of  500/. ; 
undoubtedly,  if  there  were  nothing  else  in 
the  matter  prior  to  obtaining  that  order, 
the  clients  might  have  come  here  and 
obtained  a  taxation  of  Mr.  Gedye's  bill. 
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Now,  the  anbaequent  proceedings,  before 
Mr.  Baron  Piatt,  proceeded  solely  upon 
the  ground  that  an  order  had  been  made  by 
Mr.  Justice  Coleridge,  which  had  not  been 
acted  upon.  I  do  not  now  inquire  into 
whether  that  would  be  sufficient  to  induce 
tUs  Court  not  to  tax  the  bill.  Upon  that 
I  particularly  wish  not  only  not  to  express 
an  opinion,  but  to  giye  no  impression  that 
I  think  would  prevent  the  bill  from  being 
taxed ;  but  I  am  satisfied  that  this  was  a 
matter  of  sufficient  importance  to  have 
it  mentioned  to  the  officer  that  there  had 
been  an  application  made  to  a  Court  of 
competent  jurisdiction  to  tax  the  bill,  which 
taxation  had  been  refused ;  and  if  that  had 
been  so  named,  the  officer  would  not  have 
given  the  ordinary  order  of  course  to  tax 
the  bill,  but  that  it  would  have  been 
necessary  to  come  to  the  Court  to  make  a 
special  application  for  that  purpose  ;  and, 
therefore,  on  that,  which  in  fact  was  the 
principal  ground  set  forth,  without,  in  the 
Blightest  degpree,  prejudicing  any  special 
application  Uiat  may  be  made  to  tax  this 
bill,  I  am  of  opinion  that  this  order  of 
course  cannot  stand,  and  that  it  must  be 
discharged,  with  costs. 


KiNDBRSLET.  V.Cl 

M       h  6  I    8^"^^^^*  ^*  VERNON. 

Fire  Insurance — Remainder-man — TV- 
nani  in  tail. 

In  a  ntit  to  administer  the  trusts  of  a  wiU^ 
the  receiver  was  directed  to  pay  all  insurance 
numies  and  other  outgoings  in  respect  of  a 
particular  estate.  Certain  stables  attached 
to  ike  mansion-house  were  burned  down^  and 
a$  it  was  not  thought  desirable  to  r^uild 
thenif  the  money  received  from  the  insurance 
office  was  paid  into  court : — Held,  that  the 
petitioner,  who  was  afterwards  declared  by 
the  Court  to  he  tenant  in  tail  of  the  estate, 
was  entitled  to  the  insurance  money,  and 
that  it  was  not  to  be  applied  for  the  benefit 
of  the  estate  generally. 

This  petition  stated  that  under  the  will 
of  Lord  Harcourt,  W.  B.  Harcourt  was  the 
fint  tenant  in  tail  of  a  certain  estate  called 
St  Leonard's  Hill ;  that  the  said  W.  B. 
Harcourt  during  his  life  insured  the  man- 
Niw  SiRUSy  XXI.— Ohakc. 


sion-house  and  out->buildings ;  that  upon 
his  death,  which  happened  in  1849,  a  suit 
was  instituted  to  administer  the  trusts  of 
the  will  of  Lord  Harcourt,  and  by  a  decree 
in  the  cause,  dated  in  April  1849,  it  was 
directed  that  the  receiver  of  the  estate 
should  pay  out  of  the  rents  and  profits  all 
rates,  taxes,  insurance  monies,  and  other 
outgoings  due  from  time  to  time  in  respect 
of  the  mansion-house  at  St.  Leonard's 
Hill;  that  under  this  order  the  receiver 
continued  the  insurance  and  paid  the  pre- 
miums ;  that  in  February  1850  the  stables 
and  an  archway  attached  to  the  house  were 
burned  down,  and  the  sum  of  800/.  as  the 
value  of  such  stables  had  been  received 
from  the  insurance  company  and  paid  into 
court ;  that  by  a  decree  made  on  the  hear- 
ing of  the  suit,  it  was  declared  that  the 
St.  Leonard's  Hill  estate  was  vested  in  the 
petitioner  L.  B.  Harcourt,  now  an  infant, 
as  tenant  in  tail  male ;  and  that  it  had  been 
decided  that  the  stables  so  burned  down 
should  not  be  rebuilt. 

The  petition,  therefore,  prayed  that  the 
sum  of  800/.  so  paid  by  the  insurance 
company  might  be  paid  over  to  the  account 
of  L.  B.  Harcourt,  the  tenant  in  tail  in 
possession. 

Mr,  Leach  appeared  in  support  of  the 
petition,  and  contended  that  the  first  tenant 
in  tail  in  possession  was  entitled  to  the 
money  paid  by  the  insurance  company. 
The  receiver  was  directed  to  keep  up  the 
insurance,  and  to  pay  the  premiums  out  of 
the  rents  and  profits.  It  had  since  been 
decided  that  the  petitioner  was  entitled  to 
these  rents  and  profits.  A  tenant  in  tail  was 
not  bound  to  insure  and  was  not  liable  for 
damage  by  fire.  This  insurance  was  for 
the  benefit  of  the  tenant  in  tail,  and  no  one 
else.  The  premiums  were  paid  out  of  his 
income,  and  he  alone  was  entitled  to  receive 
the  money. 

Mr,  Selwyn  and  Mr,  Messiter  opposed 
the  petition,  on  behalf  of  the  remainder- 
man, and  submitted  that  the  insurance 
money  was  paid  for  the  benefit  of  the  estate 
generally.  If  the  stables  had  been  rebuilt 
the  estate  would  have  been  benefited  by 
it,  and  not  the  tenant  in  tail.  This  sum 
ought,  therefore,  to  be  laid  out  for  the 
improvement  of  the  estate  if  it  were  not 
thought  desirable  to  rebuild  the  stables, 
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The  caae  of  Norrisv,  Harrison  (I)  was  cited 
in  support  of  this  argument. 

KiNDERBLEY,  V.C. — It  appears  that  by 
a  decree  of  the  Court  the  receiver  was 
directed  to  pay  the  insurances  and  other 
outgoings  out  of  the  rents  and  profits  of 
the  estate.  It  is  evident  that  this  was  done 
for  the  convenience  of  all  parties.  I  think, 
also,  that  it  must  have  been  intended  for 
the  benefit  of  those  parties  who  should  turn 
out  to  be  interested.  The  result  of  the 
decision  of  the  Court  has  been,  that  the 
petitioner  is  declared  entitled  as  tenant  in 
tail  male  in  possession.  It  appears  to  me 
that  the  fair  construction  to  be  put  upon 
the  transaction  is,  that  the  party  for  whose 
benefit  the  insurance  was  made  is  the  tenant 
in  tail ;  and  the  premiums  being  paid  out  of 
the  income  to  which  he  was  entitled,  I 
think  he  ought  to  have  this  fund,  and  that 
the  petition  must  be  granted. 


KiNDERSLEY 

March  29 


,  V.C. ) 
9.        S 


STAPLETON  V.  STAPLE* 
TON. 


Wm^^And''  to  be  read  "or*'— Felled 
Timber — Apportionment  o/  Rent, 

A  testator  bequeathed  all  the  rents  and 
arrears  ofrenty  with  Umber  felled,  and  other 
annual  profits  due  to  him  at  the  time  of  his 
decease,  from  his  Berwick  Hill  estate,  unto 
the  person  or  persons  who  should  be  entitled 
to  the  freehold  **  and"  inheritance  of  the 
same  estate  in  possession  at  his  decease.  On 
the  death  of  the  testator,  his  brother  became 
tenant  for  life  of  this  estate : — Held,  that  the 
words  ** freehold  and  inheritance"  must  be 
read  ** freehold  or  inheritance,"  and  that 
the  tenant  for  life  was  entitled  to  the  rents, 
^c,  specified  in  the  above  clause. 

Held,  also,  that  the  tenant  for  life  was 
entitled  under  this  bequest  to  the  rents  pay^ 
able  from  the  last  quarter  day  up  to  the  day 
of  the  testator's  death,  and  also  to  certain 
bricks,  tiles,  and  brick-earth  being  upon  the 
estate  at  the  death  of  the  testator. 

This  was  a  special  case,  stated  for  the 
opinion  of  the  Court,  under  Vice  Chan- 
cellor Turner's  Act. 

(1)  2  Madd.  268. 


It  stated  that  by  an  indenture  of  re- 
lease and  settlement,  dated  the  7tb  of 
June  1826,  a  certain  estate,  called  the 
Berwick  Hill  estate,  was  limited  after  the 
death  of  Thomas  Stapleton  the  eldef  to 
the  use  of  Thomas  Stapleton  the  younger, 
for  life,  with  remainder  to  his  sons  in  tail 
male,  with  remainder  to  the  plaintifif,  Gril- 
bert  Stapleton,  for  life,  with  remainder  to 
his  sons  in  tail  male,  with  divers  remainders 
over.  That  Thomas  Stapleton  the  elder 
died,  and  Thomas  Stapleton  the  younger 
became  entitled  to  the  said  Berwick  Hill 
estate,  and  he  entered  into  possession  of 
the  rents  and  profits  thereof,  and  continued 
in  such  possession  and  receipt  until  his 
death.  That  the  said  Thomas  Stapleton 
the  younger,  by  his  will,  dated  the  SOth  of 
January  1841,  gave  and  bequeathed  to  his 
executor  all  his  plate  marked  with  the 
family  arms,  and  all  his  books,  manu- 
scripi  and  iibrary.  and  all  other  his  pro- 
perty  of  a  like  nature,  in  trust,  to  permit 
and  suffer  the  same  to  be  held,  used,  and 
enjoyed  by  the  person  or  persons  who,  for 
the  time  being,  should  be  entitled  to  the 
freehold  or  inheritance  of  the  famUy  estate 
of  Stapleton  in  the  county  of  York,  as  and 
in  the  nature  of  heir-looms;  and  the  tes- 
tator declared  that  no  person  or  persons 
who  should  be  tenant  in  tail  or  in  tail  male 
of  the  said  family  estate  should  be  entitled 
to  an  absolute  vested  interest  in  the  said 
legacy,  unless  he  should  live  to  attain  the 
age  of  twenty-one,  or  die  under  that  age, 
leaving  issue,  but  so  nevertheless  that  such 
tenant  in  tail  should  be  entitled  to  the  use 
and  enjoyment  of  the  said  legacy  during 
his  or  her  minority.  The  testator  then 
bequeathed  his  household  furniture  at  his 
house  called  *'  The  Grove,"  at  Richmond, 
to  his  brother  Gilbert  Stapleton,  abso-> 
lutely,  and  other  articles  particularly 
specified  to  his  brother  John  Stapleton, 
absolutely,  and  he  directed  the  sum  of 
1,000/.,  secured  upon  mortgage  of  the 
Berwick  Hill  and  other  estates,  to  sink 
into  the  freehold  and  inheritance  of  the 
said  estates,  so  that  they  might  be  abso- 
lutely freed  and  discharged  from  the  said 
mortgage  debt  and  interest  thereon,  and  the 
same  mortgage  and  interest  might  merge 
in  the  freehold  and  inheritance  of  the  said 
estates.  The  will  then  continued  —  *'  I 
bequeaUi  all  the  rents  and  arrears  of  rent. 
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with  timber  felled  and  other  annual  profits 
due  to  me  at  the  time  of  my  decease  from 
my  Berwick  Hill  estate,  unto  the  person 
or  persons  who  shall  be  entitled  to  the 
freehold  and  inheritance  of  the  same  estate 
in  possession  on  my  decease.  And  as  to 
all  the  rest,  residue,  and  remainder  of  my 
personal  estate,  whatsoever  and  where- 
soeyer,  I  bequeath  the  same  unto  my  bro- 
ther Henry  Stapleton,  and  the  said  John 
Stapleton,  their  executors,  administrators, 
and  assigns,  for  their  absolute  use  and 
benefit.  And,  lastly,  I  do  hereby  appoint 
my  brother,  the  said  Gilbert  Stapleton,  sole 
executor  of  this  my  will." 

The  testator  died  a  bachelor,  in  Decem- 
ber 1849,  and  the  said  Gilbert  Stapleton 
was  his  next  brother,  and  was  unmarried 
at  the  date  of  the  will. 

At  the  death  of  the  testator,  there  was 
about  1,050^.  due  and  owing  to  him  for 
rent  and  arrears  of  rent  firom  the  Berwick 
Hill  estate,  and  there  was  upon  the  said 
estate  at  the  time  of  his  decease  a  consider- 
able quantity  of  tiles  and  bricks,  which 
had  been  burnt  in  a  kiln  upon  the  estate 
about  a  year  previously,  and  had  been 
made  of  clay  tdcen  out  of  the  estate ;  and 
also  a  certain  quantity  of  prepared  brick- 
earth,  for  the  purpose  of  making  bricks, 
dug  out  of  the  estate.  The  said  Henry 
Stapleton  died  in  the  lifetime  of  the  tes- 
tator, and  his  will  was  proved  by  the 
plaintiff,  Gilbert  Stapleton. 

The  opinion  of  the  Court  was  required, 
whether  the  plaintiff,  Gilbert  Stapleton,  or 
the  defendant,  John  Stapleton,  was  enti- 
tled to  the  said  rents  and  arrears  of  rent 
of  the  said  Berwick  Hill  estate,  due  and 
owing  to  the  testator  at  his  death,  and  to 
the  rents  from  the  quarter-day  previous  to 
the  death  of  the  testator,  until  his  decease, 
and  whether  the  plaintiff  or  defendant  was 
entitled  to  the  said  bricks  and  tiles,  and 
the  brick-earth  and  clay. 

Mr,  RoU  and  Mr.  Fleming  appeared  for 
the  plaintiff,  and  contended  that  he  was 
entitied  to  the  arrears  of  rent  due  from  the 
Berwick  Hill  estate,  under  the  words  "  I 
bequeath  all  the  rents  and  arrears  of  rent 
widi  timber  felled,  and  other  annual  profits 
due  to  me  at  the  time  of  my  decease  from 
my  Berwick  Hill  estate,  unto  the  person 


or  persons  who  shall  be  entitled  to  the 
freehold  and  inheritance  of  the  same  estate 
in  possession  on  my  decease."  It  was  true 
that  the  plaintiff  was  only  tenant  for  life, 
but  the  words  *'  freehold  and  inheritance" 
ought  to  be  read  '*  freehold  or  inheritance," 
because  if  the  words  were  taken  as  they 
stood,  the  word  ''freehold"  would  lose  its 
effect,  and  would  be  mere  surplusage,  as 
the  person  entitled  to  the  inheritance  in 
possession  would  be  entitled  to  the  free- 
hold— Bell  V.  Phyn  (1).  The  bequest  was 
to  the  person  or  persons  who  should  be 
entitled  to  the  freehold,  which  intimated 
no  uncertainty  in  the  testator's  mind  as  to 
whether  there  might  be  any  such  person 
or  not,  which  must  have  been  the  case  if 
the  bequest  was  to  take  effect  only  in 
favour  of  a  person  entitled  to  an  estate  of 
inheritance.  It  was  also  contended,  that 
the  plaintiff  was  entitled  to  an  apportion- 
able  part  of  the  rents  due  at  the  death 
of  the  testator  from  the  previous  rent-day, 
and  that  the  plaintiff  was  entitled  to  the 
tiles,  bricks,  and  brick-earth  upon  the 
estate  at  the  death  of  the  testator,  as  they 
ought  to  be  considered  as  forming  part  of 
the  annual  profit.  The  tiles  and  bricks 
were  only  made  in  small  quantities,  suffi- 
cient for  the  use  of  the  estate,  and  had 
never  been  sold  by  the  testator.  The  fol- 
lowing cases  were  also  cited  for  the  plain- 
tiff— 

Jackson  v.  Jackson^  1  Ves.  sen.  217. 

Maberkf  v.  Strode,  3  Ves.  450. 

Stuhhs  V.  Sargon,  2  Keen,  255 ;  s.  c. 
3  M.  &  C.  507 ;  6  Law  J.  Rep.  (n.s.) 
Chanc.  254. 

WiUon  V.  Bayly,  3  Bro.  P.C.  195. 

Hepworth  v.  Taylor,  1  Cox,  112. 

Parkin  v.  Knight,  15  Sim.  83  ;  s.  c. 
15  Law  J.  Rep.  (n.s.)  Chanc.  209. 

Prehhle  v.  Boghurst,  1  Swanst.  309. 

Mr,  Bates,  for  the  defendant,  contended 
that  the  gift  of  the  rent  and  arrears  of  rent 
was  void  for  uncertainty,  the  imcertainty 
consisting  in  this,  that  there  was  no  person 
answering  the  description  used  by  the 
testator,  who  was  entitled  to  the  freehold 
and  inheritance  in  possession ;  the  plaintiff, 
Gilbert  Stapleton,  being  only  tenant  for 

(1)7  Ves.  458. 
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life  of  the  estate,  and  that  consequently 
the  legacy  lapsed:  and  that  the  accruing 
rents  from  the  last  rent-day  on  which  they 
fell  due  up  to  the  death  of  the  testator 
were  not  apportionahle,  and  if  apportion- 
ahle,  then  that  they  could  not  be  considered 
as  rents  due  at  the  time  of  the  death  of  the 
testator,  and  therefore  did  not  pass  under 
the  bequest. 

KiNDERSLEY,  V.C. — ^The  first  question 
is,  as  to  the  meaning  of  the  description  of 
"  person  or  persons  entitled  to  the  freehold 
and  inheritance  in  possession  of  my  Berwick 
Hill  estate."  Looking  at  the  whole  will, 
the  testator  seems  to  have  intended  por- 
tions of  his  property  to  go  in  different 
ways.  He  contemplated  his  own  dying 
without  issue,  though  no  doubt  he  might 
have  married  and  had  issue.  He  made  his 
will  with  reference  to  the  existing  state  of 
circumstances  at  the  date  of  the  will.  It 
appears  that  all  his  heirs  were  brothers, 
but  there  were  also  sisters  ;  each  of  those 
persons  would  take  a  life  estate,  after 
which  comes  the  ultimate  limitation. 
First,  as  to  the  plate  marked  with  the 
family  arms ;  that  he  desires  should  go  to 
the  person  or  persons  who  for  the  time 
being  should  be  entitled  to  the  freehold 
or  inheritance  of  the  family  estate :  he 
states  "  for  the  time  being,"  shewing 
that  he  meant  the  property  to  go  in  suc- 
cession, but  about  that  there  is  no  ques- 
tion. Then,  as  to  the  furniture  and  all 
other  effects  ;  these  he  gives  to  his  brother 
Gilbert,  his  executors,  administrators,  and 
assigns,  and  he  gives  other  chattels  to  his 
broQier  John.  Then  he  gives  all  his  plate 
and  plated  articles  to  his  brother  John,  who 
was  the  second  in  seniority.  Then  it  ap- 
pears there  was  a  mortgage,  which  he  directs 
to  sink  into  the  estate,  in  order  that  it  might 
merge  in  the  freehold  and  inheritance  of 
the  estate.  Immediately  after  that  follows 
the  clause  upon  which  the  question  arises, 
"  I  bequeath  all  the  rents  and  arrears  of 
rent,  with  timber  felled  and  other  annual 
profits  due  to  me  at  the  time  of  my  decease 
from  my  Berwick  Hill  estate,  unto  the 
person  or  persons  who  shall  be  entitled  to 
the  freehold  and  inheritance  of  the  same 
estate  in  possession  on  my  decease."  If 
the  words  "  freehold  and  inheritance"  are 


to  receive  their  natural  interpretation,  no 
one  could  take  the  rents  and  arrears  of  rent 
except  some  person  who  on  the  death  of 
the  testator  became  entitled  in  possession 
to  the  freehold  and  inheritance.  The  only 
instance  in  which  a  person  in  the  singular 
number  could,  on  the  death  of  the  testator, 
become  entitled  to  the  freehold  and  inherit- 
ance would  be  the  case  of  a  brother  having 
died  in  the  lifetime  of  the  testator,  leaving 
a  son  who  would  be  first  tenant  in  taO ; 
such  a  person  would  be  entitled  to  the 
freehold  and  inheritance.  The  only  way 
in  which  persons  in  the  plural  number 
could  be  entitled  to  the  freehold  and  in- 
heritance would  be  in  the  event  of  all  the 
brothers  dying  in  the  lifetime  of  the  tes- 
tator, not  leaving  issue,  and  the  sisters 
under  the  ultimate  limitation  becoming 
entitled  as  tenants  in  common  to  the  estate. 
That  he  might  have  contemplated  either  of 
these  events  is  certainly  within  the  limits 
of  possibility,  but  it  is  impossible  to  say 
what  he  meant.  The  first  event  involves 
the  fact  of  Gilbert's  being  dead  at  the  deadi 
of  the  testator.  Now,  that  is  an  event 
which  he  did  not  contemplate  the  possibility 
of,  because  he  not  only  gives  certain  spe- 
cific articles  to  him  absolutely,  but  he 
appoints  him  his  sole  executor;  and  so, 
though  I  do  not  say  he  might  not  have 
made  his  will  on  the  assumption  of  the 
possibility  that  he  should  survive  Gilbert» 
still  it  is  improbable  that  he  should  have 
contemplated  Gilbert's  not  taking.  It 
seems  to  me  clear  that  he  meant  when  he 
died  that  the  rents  which  might  probably 
remain  due  should  go  to  the  person  who 
should  succeed  to  the  estate ;  and  I  am  not 
going  beyond  the  cases  which  have  been 
cited  in  holding,  that  the  word  "and" 
should  be  read  "or."  It  appears  to  me 
the  error  arises  in  this  way;  that  in  the 
passages  preceding  this,  the  words  **  free- 
hold and  inheritance"  occurred,  and  were 
used  correctly,  and  then  continuing  that 
expression  to  the  sentence  in  question,  he 
used  the  words  by  mere  inadvertency, 
instead  of  using  the  more  accurate  language 
"  freehold  or  inheritance."  I  think,  Uieie- 
fore,  that  Gilbert  Stapleton  having  sur- 
vived the  testator,  is  entitled  to  whatever 
ought  to  be  held  to  pass  under  the  de- 
scription of  "  all  the  rents  and  arrears  of 
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rent,  with  timber  felled  and  other  annual 
profits  due  to  me  at  the  time  of  my  decease 
firom  my  Berwick  HiU  estate." 

The  next  question  is,  what  passed  under 
the  description  "rents  and  arrears  of  rent." 
Now,  it  appears  there  was  not  only  some  of 
the  half-yearly  rents  due,  but  there  was  also 
rent  on  some  of  the  demises  accruing  due 
for  the  current  half-year  in  which  the  tes- 
tator died.  It  is  clear,  under  the  Appor- 
tionment Act,  that  where  rent  is  to  be 
apportioned  there  the  legal  personal  repre- 
sentatives of  the  testator  are  entitled  to  so 
much  of  the  rent  as  accrued  due  from  the 
last  half-year ;  but  the  question  is,  whe- 
ther it  did  not  pass  under  this  particular 
bequest.  In  one  sense,  undoubtedly,  this 
portion  of  the  rent  was  not  due  at  the 
time  of  the  testator's  decease,  but  the  act 
says  that  the  executor  shall  be  entitled 
to  it  as  part  of  the  testator's  assets.  I  do 
not  think,  in  this  case,  that  it  would  be 
reasonable  to  adhere  strictly  to  the  words 
**  due  to  me ;"  but  I  think  it  may  fairly  be 
considered  to  have  been  due  to  the  testator 
when  it  constitutes  part  of  his  assets,  and 
is  applicable  to  his  debts,  &c.  I  think, 
therefore,  that  the  apportioned  part  of  the 
rent  received,  on  the  written  instrument, 
not  by  parol,  did  pass  under  the  bequest 
to  the  plaintiff. 

The  only  remaining  question  is,  as  to 
the  tiles  and  bricks  laid  on  the  soil  of 
the  estate  and  a  certain  quantity  of  brick- 
earth  prepared  for  making  bricks  at  the 
time  of  the  testator's  death.  The  ques- 
tion is,  whether  they  come  under  the  de- 
scription of  '*  annual  profits."  Now,  the 
testator  has  given  a  key  to  the  meaning  he 
attributes  to  the  words  "annual  profits," 
for  he  gives  all  rent  and  arrears  of  rent, 
with  timber  felled,  and  other  annual  profits. 
The  felled  timber  is  not  necessarily  a  yearly 
profit,  but  the  testator  shews  that  he  con- 
siders the  felled  timber  was  to  pass  as  an 
annual  profit.  It  appears  to  me,  that  there 
is  a  close  analogy  between  the  timber  and 
the  tiles  and  bricks,  and  that  the  plaintiff, 
'who  is  tenant  for  life,  is  entitled  to  receive 
the  rents  annually  accruing  every  year, 
and  is  also  entideid  in  succeeding  the  tes- 
tator to  the  bricks,  tiles,  and  earth  for 
making  bricks  now  lying  upon  the  estate. 


Parker,  V.C.>      , 
April  19.     S     ^»*'^«^^^»^- 

Trustee  Act,  1S50— Vesting  Order — 
Uses  to  bar  Dower. 

Whether,  under  the  7th  section  of  the 
Trustee  Act,  1850,  real  estate  can  he  ordered 
to  goto  uses  to  bar  dower  in  favour  of  the 
cestui  que  trust-^usere. 

An  estate  had  been  conveyed  to  uses  to 
bar  dower  in  favour  of  a  purchaser,  the 
legal  estate,  however,  being  outstanding 
in  an  infant  trustee.  This  was  a  petition 
presented  under  the  Trustee  Act,  1850, 
praying  for  a  vesting  order  under  the  7th 
section,  for  the  purpose  of  vesting  the  legal 
estate  in  the  purchaser. 

Mr,  Bigg,  for  the  petition. 

Parker,  Y.C.  said  that  he  had  no 
objection  to  make  the  order  so  that  the 
legal  estate  should  go  to  the  purchaser  in 
fee.  He  would  not  decide  that  under  the 
section  in  question  an  estate  could  not 
be  directed  to  go  to  uses  to  bar  dower  in 
favour  of  the  purchaser,  but  he  would  not 
decide  that  it  could  without  further  con- 
sideration. 


Parker,  V.C.I       r 

April  19.     I      J^remuAKiSB. 

Trustee  Act,  1S50— Vesting  Order. 

A  mortgage  in  fee  was  made  of  real  estate. 
The  mortgagor  died,  having  devised  the 
estate  to  an  infant,  A  claim  of  foreclosure 
was  filed  by  the  mortgagee  against  the  infant, 
and  an  order  for  sale  was  made  therein,  A 
petition  for  a  vesting  order,  under  the  7th 
section  of  the  Trustee  Act,  1850,  was  dis^ 
missed,  on  the  ground  of  its  being  unneces' 
sarg. 

A  mortgage  in  fee  was  made  of  real 
estate.  The  mortgagor  died,  having  by 
his  will  devised  the  mortgaged  property 
to  an  infiint  in  tail,  with  divers  remainders 
over.  The  mortgagee  filed  a  claim  of 
foreclosure  against  the  infant  devisee,  and 
an  order  for  the  sale  of  the  property  was 
made  in  the  claim,  and  the  property  was 
sold  acccmlingly. 
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A  petition  was  now  presented,  under  the 
Trustee  Act,  1850,  praying  that  the  in- 
fiint's  estate  might  be  vested  in  the  pur- 
chaser, under  the  7th  section. 

Mr.  Eddi9t  for  the  petitioner,  referred 
to  Radcliffe  v.  EccUsiXi' 

Parker,  V.C.  said  that  he  thought  that, 
as  the  mortgagee  had  the  legal  estate,  and 
as  all  the  equitable  interests  were  provided 
for  by  the  order  made  in  the  claim,  nothing 
further  was  required.  He  thought  that 
the  order  prayed  for  would  make  the 
purchaser's  title  worse,  instead  of  better. 
As  the  order  was  unnecessary,  and,  if 
granted,  might  throw  a  doubt  on  titles 
where,  in  similar  cases,  no  such  order  had 
been  made,  he  should  refuse  the  prayer  of 
the  petition. 
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Foreign  Railway — English  Directors — 
Return  of  Deposits — Managing  Committee 
'^Purchase  back  of  allotted  Shares — DiS' 
charge, 

A  railway  company  in  Belgium  was  esta^ 
hUshed  as  a  **  sociStS  anonyme,'*  There 
were  English  and  foreign  directors*  Depo^ 
sits  on  allotted  shares  were  paid  into  the 
hankers.  Disputes  took  place  between  the 
English  and  Belgian  directors^  in  conse^ 
guence  of  which  all  the  former  resigned.  In 
the  following  month  J,  and  (?,  two  of  the 
English  directors^  to  whose  account  the  depo' 
sits  had  been  paid^  returned  the  deposits  to 
all  the  aUottees  who  were  wiUing  to  take 
them,  and  they  also  purchased  hack  some 
shares,  which  had  been  allotted,  for  the  bene^ 
fit  of  the  company,  Accounts  of  aU  this 
were  laid  before  the  committee  of  manage' 
mentt  and  the  balance  remaining  in  the  hands 
of  the  English  directors  was  paid  over,  and 
the  transactions  were  approved  by  a  general 
meeting.  A  shareholder  filed  a  bUl  on  be-- 
half  of  himself  and  all  the  other  shareholders 
not  defendants,  against  J,  the  assignees  of  O, 
and  the  committee  of  management,  praying 
the  repayment  of  the  money  returned  to  the 

(1)  1  Keen,  130. 


aUottees,  and  for  an  account,  hut  the  bill 
was  dismissed  at  the  Rolls,  and  on  appeal, 
the  decree  was  affirmed;  the  Court  holding 
that  by  the  law  of  Belgium  the  plaintiff  was 
not  competent  to  sue  for  such  a  purpose,  and 
by  the  law  of  England  he  had  shewn  no 
case  for  the  suit  against  the  English  di» 
rectors. 

This  was  an  appeal  from  a  decree  of  the 
present  Master  of  the  Rolls,  dismissing  the 
bill.  The  plaintiff,  Mr.  John  King  Kent, 
the  owner  of  ten  shares  in  the  Charleroi 
and  Erquelines  Railway  Company  (pur- 
chased very  early  in  June  1848),  filed  his 
bill  on  the  24th  of  that  month  on  behalf 
of  himself  and  all  other  the  shareholders 
of  the  above-named  company  (except  such 
thereinafter -named  defendants  as  were 
shareholders  of  the  same  company),  against 
Mr.  Jackson  and  the  assignees  of  Mr. 
Graham,  and  against  the  committee  of 
management  of  the  company  who  were  out 
of  the  jurisdiction  of  the  Court. 

The  bill  stated  that  on  the  28th  of  May 
1845,  by  the  Royal  Commission  of  the 
King  of  the  Belgians,  a  railway  company 
was  established  as  a  sociitS  anonyme,  for 
the  formation  of  a  line  of  railway  in  that 
country,  and  the  same  was  formed  under 
certain  articles  and  rules  subsequently 
duly  confirmed  by  a  royal  ordinance ;  that 
the  articles  were  (inter  alia)  as  follows  :— 

"Article  3.  The  company  takes  the  title 
of  the  Charleroi  and  Erquelines  Railway 
Company ;  its  seat  is  Brussels.  Art.  15. 
The  possession  of,  or  subscription  for,  one 
or  more  litres  carries  with  it  the  adhesion 
to  the  present  statutes.  Art.  16.  The 
company  shall  be  represented  by  a  gene- 
ral meeting  of  shareholders ;  it  shall  be 
managed  by  a  board.  Art.  23.  The  board 
of  directors  is  invested  with  the  most  ex- 
tensive powers,  as  regards  the  construction 
and  the  working  of  the  line,  its  branches 
and  dependencies:  it  is  authorized  to 
contract  for  the  whole  or  part  of  the  works  : 
it  is  authorized  to  pass,  with  third  parties 
(but  subject  to  the  approval  of  the  general 
meeting)  all  treaties  advantageous  to  the 
company,  even  for  railways  in  connexion 
with  this  one :  it  makes  the  regulationc 
for  management  or  internal  order,  and 
superintends  their  execution.  Art.  26.  As 
the  members  of  the  board  act  as  represent- 
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ing  the  company,  they  contract,  by  virtue 
of  their  offices,  no  joint  or  persona]  liability: 
they  are  only  answerable  for  the  execution 
of  the  trust  reposed  in  them  under  Art.  82« 
of  the  Code  of  Commerce.  Art.  28.  Ju- 
dicial proceedings  shall  be  carried  on  in 
the  name  of  the  board  of  directors,  at  the 
prosecution,  and  by  the  proceeding  of  the 
chairman,  or  of  the  person  replacing  him. 
Art.  31.  The  general  meeting,  regularly 
convened  by  a  notice,  shall  represent  the 
whole  body  of  shareholders  :  it  assembles 
every  six  months.  Art.  38.  At  the  meet* 
ings  constituted  according  to  the  terms  of 
Art.  31,  the  general  meeting  takes  cogni- 
zance of  the  accounts  and  balances,  and 
determines  on  them  finally :  the  approval 
of  the  balances  completely  discharges  the 
board  of  directors.  Art.  39.  The  delibe- 
rations of  the  general  meeting,  taken  in 
conformity  with  the  above  dispositions, 
bind  the  company.  Art.  48.  Every  six 
months,  at  the  half-yearly  general  meeting, 
the  active  and  passive  situation  of  the 
company  shall  be  presented  to  the  meeting, 
the  accounts  and  balances  shall  be  settled 
and  approved.  Art.  47.  All  disputes  be- 
tween members  of  the  company,  concerning 
the  affairs  of  the  company,  shall  be  judged 
by  arbitrators :  the  tribunal  shall  be  com- 
posed of  three  arbitrators,  in  the  choice  of 
whom  the  parties  shall  be  bound  to  agree 
within  eight  days  :  in  default  of  which,  the 
said  arbitrators  will  be  named  by  the  pre- 
sident of  the  Tribunal  of  Commerce  of 
Brussels,  at  the  request  of  the  first  re- 
qairent:  the  arbitrators  shall  decide  ab- 
solutely, as  amicable  compounders,  without  . 
appeal,  and  without  being  bound  by  the 
forms  and  delays  of  legal  proceedings : 
their  decision  cannot  be  reversed  by 
appeal,  civil  petition,  nor  by  recourse  to 
cassation." 

By  a  subsequent  article,  Mr.  Jackson, 
Mr.  Graham,  and  others  in  this  country, 
were  appointed  the  English  board  of  di- 
rectors, there  being  also  a  board  formed  in 
Belgitmi  of  directors  called  the  Conseil 
eT Administration,  Mr.  Jackson  and  Mr. 
Graham  were  the  acting  directors  in  Eng- 
land. Shares  were  allotted  in  England, 
and  deposits  upon  them  to  the  amount  of 
12,680/.  were  paid  to  the  joint  account  of 
Messrs.  Jackson  and  Graham,  into  the 
bank  of  Messrs.  Smith,  Payne  &  Smith. 


Differences  of  opinion  arose  as  to  the  con- 
duct of  the  undertaking  between  the  Eng- 
lish board  and  the  Conseil  d^ Administration 
in  Belgium,  in  consequence  of  which  Mr. 
Jackson  and  Mr.  Graham  sent  in  their 
resignations,  as  directors,  on  the  26th  of 
October  1848,  which  were  soon  afterwards 
accepted,  and  subsequently  the  other 
English  directors  resigned.  In  the  follow- 
ing month  Messrs.  Jackson  and  Grraham 
issued  a  circular,  which  was  addressed 
and  sent  to  the  English  allottees  of  shares, 
giving  them  the  option  either  of  taking 
scrip  in  exchange  for  the  bankers'  receipts 
or  of  having  the  amount  of  the  deposits 
paid  by  them  returned  without  interest.  A 
great  number  of  the  allottees  availed  them- 
selves of  the  former  part  of  the  offer,  and 
received  back  their  money  to  the  amount 
of  8,280/.,  which  money  they  received  by 
cheques,  drawn  by  Messrs.  Jackson  and 
Graham  on  the  bankers,  and  which  were 
honoured  out  of  the  12,628/.  so  paid  in. 

After  setting  forth  these  facts,  the  bill 
proceeded  to  allege  that  "the  company, 
ever  since  it  was  established,  carried  on, 
and  still  continues  to  carry  on  and  conduct 
their  affairs  on  the  footing  of  and  in  con- 
formity with  the  said  rules  and  regula- 
tions, and  such  rules  and  regulations  have 
ever  since  constituted,  and  now  constitute, 
the  existing  laws  of  the  said  company, 
and  are  binding  on  all  persons  who  are  or 
who  have  been  at  any  time  members  or 
shareholders  of  or  in  the  same,  to  the  full 
extent  of  all  their  respective  property  or 
interest  therein."  It  also  alleged  that 
Jackson  and  Graham  determined  to  avail 
themselves  of  the  legal  controul  they  had 
over  the  English  deposits  for  the  purpose 
of  indemnifying  themselves  against  all 
liabilities  which  they  had  incurred  as  di- 
rectors ;  and  it  charged  and  insisted  that 
the  return  of  the  deposits  amounted  to  a 
breach  of  trust  and  fraud  on  the  share* 
holders,  and  that  it  had  taken  place  against 
the  protest  of  the  committee  of  management 
or  Conseil  d^ Administration^  and  that  that 
body  had  no  power  to  authorize  the  return 
of  the  deposits :  and  it  charged  that  Mr. 
Graham  had  become  bankrupt,  and  that 
other  defendants  were  his  assignees,  and 
also  that  the  shareholders  were  very  nu- 
merous ;  and,  lastly,  that  it  would  be 
imp^^ticable  to  make  them  parties,  and 
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it  then  prayed  that  it  might  he  declared 
that  Jackson  and  the  assignees  of  Graham 
were  liahle  to  make  good  the  8,280/.,  and 
that  an  account  might  he  taken,  and  that 
the  sum  found  due  might  he  paid  and 
secured  in  court  for  the  benefit  of  the 
Charleroi  and  Erquelines  Railway  Com- 
pany and  all  persons  entitled  to  or  inter- 
ested in  the  funds  thereof. 

The  defendant,  Mr.  Jackson,  by  his 
answer,  said  that  the  English  directors  had 
retired  in  consequence  of  the  apparent  im- 
possibility of  the  company  carrying  its  plans 
into  effect,  and  that  they  had  declined,  after 
their  retirement,  to  pay  the  English  depo- 
sits to  the  committee  of  management  or 
Conseil  d* Administration  in  Belgium,  and 
that  they  returned  them  to  the  English 
allottees  with  the  sanction  of  Mr.  Augustus 
Walter  Arnold,  the  duly  authorized  solici- 
tor of  the  committee  of  management  or 
Con$eil  d' Administration,  considering  that 
such  allottees  were  entitled  to  them  on 
the  failure  of  the  undertaking  ;  that  after 
their  retirement  various  negotiations  took 
place  between  the  defendants  and  the  Con^ 
seil  d* Administration  in  Belgium,  and  that 
finally,  an  account  was  rendered  by  them, 
the  English  directors,  to  the  committee 
and  settled,  and  the  balance,  after  deduct- 
ing the  sum  of  8,2802.  and  certain  other 
payments,  among  which  was  a  sum  of 
1,284/.  7s,  6d.  for  the  purchase  by  Messrs. 
Jackson  and  Graham,  with  the  like  sanc- 
tion of  Mr.  Arnold,  of  300  shares  from 
English  allottees  for  the  benefit  of  the 
company,  was,  on  the  2nd  of  June  1846, 
paid  over  to  such  Conseil  d^  Administration, 
or  committee  of  management,  by  means  of 
a  payment  into  the  bank  of  Messrs.  Snow, 
Strahan  &  Co.  to  their  account.  This 
account  subsequently  was,  as  appeared, 
although  not  very  clearly,  from  the  evi- 
dence, afiirmed  by  the  general  meeting,  or 
assembUe  pinirale  of  the  company. 

On  the  part  of  the  defendants,  the  evi- 
dence of  two  Belgian  advocates  was  given 
upon  the  law  of  Belgium;  one  of  those 
gentlemen  stated  in  effect  as  follows  : — 
**  T  say  that  a  sociitS  anonyme,  &c.  can,  in 
its  own  name,  sue  any  other  person  or 
sodStS  anonyme  in  any  of  the  tribunals  of 
Belgium,  in  respect  of  the  common  rights 
or  liabilities  of  such  soeiiti  anonyme.  No 
individual  member  of  a  socUtS  awmyme 


can  institute,  conduct  or  maintain,  in  or 
before  the  courts  or  tribunals  of  Belgium, 
any  suit,  claim,  or  demand,  on  behalf  of  such 
soeiiti,  or  the  members  thereof,  otherwise 
than  in  the  name  of  such  soeiiti,  for  any 
right  of  such  soeiiti,  or  any  right  common 
to  the  members  thereof,  against  any  other 
person  or  soeiiti  anonyme,  or  other  party, 
or  against  any  other  members  or  member 
of  the  same  soeiiti.  In  a  word,  and  ac- 
cording to  the  Belgian  common  law  and 
statute  law,  soeiiiis  anoptymes  are  adminis- 
tered by  directors  and  committees  of  ad- 
ministration. Directors  alone  can  b^n 
or  maintain  any  suit  in  the  name  of  m- 
ciitis  anonymes.  If  shareholders  indivi- 
dually had  a  like  right,  complications  and 
great  difficulties  would  be  the  natural 
consequence,  as  I  think.  I  say  that  any 
differences  between  shareholders  must  be 
decided  by  arbitration,  in  virtue  of  the 
Article  47*  of  the  statutes,  which  is  in 
accordance  with  the  terms  of  Article  1184 
of  the  Civil  Code,  which  makes  the  said 
Article  47.  binding  between  shareholders. 
The  Article  47.  of  the  statutes  is  binding 
between  shareholders,  so  that  all  differences 
arising  between  shareholders  and  relating 
to  the  soeiiti,  must  be  judged  by  arbitra- 
tion, and  consequently,  in  my  opinion,  the 
courts  and  tribunals  of  Belgium  would 
declare  themselves  incompetent  in  such 
cases." 

The  case  was  argued  before  the  Master 
of  the  Rolls,  in  July  1851,  when  he  held 
that  the  transaction  was  one  which  could 
be  sanctioned  by  a  general  meeting,  and 
having  been  so  sanctioned,  could  not  he 
made  the  subject  of  a  suit  in  this  country 
against  the  retired  English  directors.  His 
Honour  was  also  of  opinion  that  a  bill  on 
behalf  of  all  the  shareholders  of  the  com- 
pany, including  those  persons  who  were 
present  at  the  general  meetings,  and  sanc- 
tioned those  proceedings,  could  not  be 
supported,  and  he,  therefore,  dismissed  the 
bill,  with  costs,  without  any  reference  to 
the  foreign  contract,  which  he  did  not  con- 
sider it  necessary  to  deal  with.  From 
this  decree  the  plaintiff  now  appealed. 

Mr,  Roundell  Palmer  and  Mr,  Shee^  for 
the  plaintiff.— The  English  directors  were 
the  agents  or  trustees  of  the  company,  and 
they  were  not  justified  in  returning   the 
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deposito,  or  in  buying  up  the  300  shares 
on  behalf  of  the  company.  They  had  no 
aathoiity  to  do  either  of  those  acts,  and 
having  committed  a  breach  of  trust  in  so 
doing,  they  are  answerable  to  the  com- 
pany for  the  amount  so  improperly  applied 
— >iVate«eAT.  Irpinp{l),  SttiomonsY,  Laing 
(2),  Bashaw  v.  the  Eastern  Union  RaU^ 
way  Company  (3),  and  The  Society  for  the 
lUnsiration  of  Praetieal  Knowledge  ▼.  Ab^ 
hoU  (4).  From  these  authorities  it  is  clear 
that  where  corporate  funds  are  applied  in 
a  manner  contrary  to  the  terms  of  the 
common  contract,  all  parties  concerned  in 
such  misappropriation  are  bound  to  refund. 
Then,  particularly  as  to  the  purchase  of 
the  800  shares,  the  case  of  Ex  parte 
Morgan  (5)  decides  that  shares  can  only 
be  purchased  upon  the  terms  of  the  deed 
of  settlement.  The  plaintiff  is  perfectly 
right  in  suing  in  England ;  for  it  has  long 
b^n  settled  that  in  point  of  remedy  the 
parties  are  bound  by  the  law  of  the  coun* 
try  in  which  proceedings  are  taken.  In  this 
case,  therefore,  the  law  of  England  and  not 
the  law  of  Belgium  must  apply—*  TAe  Bri" 
tish  Linen  Company  ▼.  Drummond  (6),  De 
la  Vega  v.  Vianna  (7),  Hvher  ▼•  Steiner 
(8)  Donv,  Lippmann{9)9  Wynne  v.  Jackson 
(10).  The  form  adopted  by  the  plaintiff, 
of  suing  on  behalf  of  himself  and  t^e  other 
shareholders  not  defendants,  is  correct,  as 
his  object  is  to  secure  the  refunding  of  pro- 
perty improperly  applied,  as  appears  from 
the  cases  of  Bromley  v.  Smith  (11)  and 
Crray  ▼.  ChapUn  (12),  and  no  valid  objec- 
tion arises  that  some  of  the  parties  have 
acquiesced— Pre»/(m  v.  the  Grand  CoUier 

(1)  2  C.  P.  Cooper,  35S,  and  Gow  on  Partner- 
thipj  398. 

(2)  12  BesT.  852  ;  s.  e.  19  Law  J.  Rep.  (n.8.} 
Cbanc.  291. 

(8)  7  Hare,  114 ;  t.  o.  19  Law  J.  Rep.  (v.s.) 
Chane.  410. 

(4)  2  BeaT.  559;    s.  o.  9  Law  J.   Rep.  (n.s.) 
Chane.  307. 

(5)  1  Hall  &  Tw.  320 ;  and  1  Mac.  &  Oor.  225 ; 
■.c  18  Law  i.  Rep.  (n.s.)  Chanc.  265. 

(6)  10  B.  &  C.  903;  B.e.  9  Law  J.  Rep.  K.a 
213. 

(7)  1  B.  &  Ad.  284 ;  s.  c  8  Law  J.  Rep.  K.B. 
988 

(8)  2  Biog.  N.C.  202. 

(9)  5CL&F.  1. 

(10)  2  Ruts.  351 ;  8.  c.  5  Law  J.  Rep.  Chanc.  65, 

(11)  1  Sim.  8 ;  b.  c.  5  Law  J.  Rep.  Chanc.  53. 

(12)  2  Sim.  ft  S.  267 ;  a.  c  3  Law  J.  Rep.  Chanc. 
161. 
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Dock  Company  (13)  and  Colman   v.    the 
Eastern  Counties  Railway  Company  (14). 

Mr.  BetheU,  Mr.  WiUeock,  and  Mr. 
Amphlett^  for  the  defendant,  Mr.  Jackson. 
— -  No  shareholder  in  the  company  com- 
plains excepting  the  plaintiff,  who  has 
only  just  bought  the  shares,  and  doubtless 
with  a  view  to  this  litigation.  When  Jack- 
son and  Qraham  ceased  to  be  directors, 
they  came  to  a  settlement  with  the  only 
parties  with  whom  they  could  do  so ; 
namely,  the  committee  of  management. 
Having  done  so,  there  is  a  conclusive  set- 
tlement binding  on  the  company.  No 
decisions  relating  to  English  companies 
have  any  bearing  upon  this  case,  which  is 
a  Belgian  company,  and  governed  by  the 
laws  of  the  country.  The  bill  itself  alleges 
that  the  company  ever  since  its  foundation 
was  carried  on  in  conformity  with  the 
rules  ;  and  on  his  own  shewing,  the  plain- 
tiff  must  be  taken  to  admit  that  regular 
half-yearly  meetings  were  held,  and  every- 
thing proper  been  done  pursuant  to  the 
3 1st  article  of  those  rules ;  that  the 
accounts  were  duly  passed  according  to 
article  No.  38,  and  therefore  that  under 
article  39  the  settlement  of  the  account  is 
binding  on  the  company.  Mr.  Arnold, 
the  solicitor  of  the  committee  of  manage- 
ment, sanctioned  on  their  behalf  what  was 
done,and  under  tlie  same  sanction  the  balance 
was  paid  to  the  bankers.  Under  any  cir- 
cumstances, as  they  stand,  the  plaintiff  has 
no  right  to  sue.  This  is  a  foreign  railway 
company  locally  situate  in  Brussels,  and 
the  rights  of  its  members  are  governed  by 
the  Belgian  law — Earl  Nelson  v.  Lord 
Bridport  (15),  fVarrender  v.  Warrender 
(16) ;  and  as  by  article  28  all  proceedings 
are  to  be  taken  by  the  chairman,  the 
shareholders,  and  among  them  the  plaintiff, 
are  precluded  from  any  manner  of  personal 
interference.  The  rules  having  prescribed 
arbitration  as  the  means  of  settling  differ- 
ences is  another  objection.  Unless  some 
reason  be  shewn  why  the  company  does  not 
originate  such  a  proceeding,  even  by  the 

(13)  11  Sim.  327;  8.c.  10  Law  J.  Rep.  (M.a.) 
Chanc.  73. 

(14)  10  Beav.  1  ;  s.  c.  16  Law  J.  Rep.  (n.s.) 
Cbanc  73. 

(15)  8  Beav.  547. 

(16)  2C1.&F.488. 
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English  law  an  individual  member  cannot 
sue ;  and,  moreover,  as  the  plaintiff  sues  on 
behalf  of  persons  who  have  approved  of  the 
acts  complained  of,  and  who  could  not 
themselves  have  instituted  the  suit,  and 
adds  himself  as  a  plaintiff  with  them,  he 
has  made  a  misjoinder —  The  King  of 
Spain  V.  Maehado  (17)  and  Graham  v.  the 
Birkenheadf  Lancashire  and  Cheshire  JunC" 
Hon  Railway  Company  (18). 

Mr.  Malins  and  Mr,  W,  /.  Bovill,  for 
the  assignees  of  Mr.  Graham. 

Mr,  Shee^  in  reply. — Mr.  Arnold  had 
not  and  could  not  have  authority  from  the 
committee  of  management,  because  that 
committee  had  no  authority  to  do  the  acts 
themselves.  To  say  that  Uie  plaintiff  has 
no  right  to  sue,  that  the  proceedings  ought 
to  be  in  the  name  of  the  company,  and  that 
the  only  relief  is  by  arbitration,  is  the 
same  as  saying  there  shall  be  a  denial  of 
justice;  for  here  the  principal  defendants 
live  in  England  and  are  accessible,  while 
it  is  clear  that  he  has  no  means  of  suing 
those  in  Belgium.  He  is  of  necessity 
driven  to  appeal  to  English  tribunals,  and 
ought  to  have  the  aid  he  asks  to  repair  the 
mischief  done.  The  answer  to  the  objection 
that  the  company  should  be  a  party 
is  simple ;  namely,  the  chairman  is  made 
a  party,  and  that  is  the  only  way  in  which 
the  company  can  be  represented,  as  appears 
from  the  28th  article  of  the  rules. 

Lord  Justicr  Knight  Bruce. — Whether 
upon  the  question  of  right,  or  the  question 
of  remedy,  the  law  of  Belgium  or  the  law 
of  England  is  regarded,  this  suit  seems  to 
us  ill  founded.  According  to  the  law  of 
Belgium  the  plaintiff  is  incompetent  to  sue 
for  the  purpose  for  which  he  has  filed  this 
bill ;  and  by  the  law  of  England  it  is  not 
proved,  or  even  alleged,  that  he  has  a  right 
to  sue  on  behalf  of  himself  and  the  other 
shareholders.  He  has  shewn  no  case  for 
suing  the  directors  in  the  manner  he  has 
done,  even  if  some  suit  be  proper.  The 
pleadings  and  evidence  seem  to  us  to  shew 
that  in  the  year  1847»  more  than  a  year 
before  the  plaintiff  filed  his  bill,  an  account 
had  been  stated  and  settled  between  the 
Conseil  d^ Administration^  or  committee  of 

(17)  4  Russ.  225 ;  B.C.  6  Law  J.  Rep.  ChaDc6]. 

(18)  2  Hall  &  Tw.  450;  I.  c.  2  Mac.  &  Qor. 
146;  20  Law  J.  Rep.  (m.s.)  Chanc  445. 


management  in  Belgium,  who  were  autho- 
rized agents  of  the  company,  on  the  one 
hand,  and  Mr.  Jackson  and  Mr.  Grraham 
on  the  other;  which  account,  if  fedrly 
stated,  must  be  considered  destructive  of 
the  plaintiff's  case.  It  appears  to  us  to 
have  been  fairly  and  honestly  stated  and 
settled ;  that  is,  every  fact  was  stated  with 
full  knowledge  and  without  suppression, 
and  the  account  so  come  to  and  stated  was 
approved  by  the  Conseil  d'Administration^ 
who  were  in  our  opinion  competent  to  do 
so.  If,  possibly,  on  account  of  the  exist- 
ing trusteeship,  if  there  was  one,  the  con- 
firmation by  die  Conseil  d' Administration 
might  have  been  insufiident,  there  must 
still  be  taken  to  have  been  a  sufficient 
affirmance  by  the  general  meeting  or 
assemhUe  gknkrdle.  There  is  probably 
more  than  one  other  ground  fatal  to  this 
case ;  but  enough  has  been  said  to  shew 
that  this  petition  of  appeal  must  be  dis- 
missed with  costs. 

Lord  Justice  Lord   Cranworth  en- 
tirely concunred. 


In  re  browns. 


Lords  Jubticxs.'^ 
1852.  V 

Feb.  13.      ) 

Costs f  Taxation  of — Attomies  and  SoU^ 
citors*  Act — Protest — AUeged  Pressure-^ 
Costs  of  Appeal, 

A  receiver  in  a  suit  assigned  dividends 
to  which  she  was  entitled  for  Ufct  to  her 
sureties  as  security  for  their  bond.  The 
receiver  paid  the  balance  found  due  from  her 
into  court f  and  the  recognizances  were  ordered 
to  be  vacated.  The  sureties  refused  to  re-assign 
the  dividends.  The  solicitors  of  the  sureties 
delivered  bills  of  costs  incurred  by  them  in 
the  suit.  The  receiver  had  borrowed  money 
for  her  support^  and  for  the  support  of  her 
children^  and  had  executed  a  warrant  of 
attorney^  upon  which  judgment  was  entered 
up.  The  creditor  threatened  execution^  and 
in  order  to  obtain  the  dividends  the  receiver 
paid  the  bills  of  costs  out  of  the  dividends 
which  had  accumulated  in  the  hands  of  the 
trustees  of  the  settlement ^  but  gave  notice  that 
she  did  so  under  protest^  and  without  preju-^ 
dice  to  her  rights,  A  correspondence  had 
taken  place  between  the  solicitors  of  the  par^ 
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ties  respeeHng  taxationt  which  ended  in  the 
receiver  agreeing  to  pay  the  costs  of  it.  The 
payment  was  made  on  the  14th  of  August 
1850,  and  on  the  lih  of  June  1851  the 
receiver  petitioned  at  the  Rolls  for  an  order 
under  the  statute  6  4*  7  Vict.  c.  73,  for 
the  taxation  of  the  biU,  alleging  that  it  was 
paid  under  pressure,  and  with  protest^  but 
the  petition  was  dismissed;  and  on  appeal 
the  decision  below  was  affirmed,  but  without 
costs,  the  authorities  being  conflicting. 

This  was  an  appeal  from  a  decision  of 
the  present  Master  of  the  Rolls. 

Ainongst  a  multiplicity  of  allegations,  a 
very  long  correspondence,  and  many  con- 
flicting affidavits,  the  following  appear  to 
be  the  facts  of  the  case.  By  a  settlement, 
dated  in  1839,  trusts  were  declared  in 
£aivour  of  Mrs.  Jefferies  for  her  life,  for  her 
separate  use,  of2,000{.  3^.  per  cent,  consols. 
In  1844,  after  the  death  of  her  husband, 
Mrs.  Jefferies  appointed  a  new  trustee  of 
the  settlement.  A  suit  was  instituted  for 
the  administration  of  the  estate  of  her  late 
husband,  and  she  was  appointed  receiver. 
She  was  entitled  to  dower  out  of  the  real 
estate.  By  a  deed,  dated  in  1845,  she 
assigned  her  dividends  in  the  2,000^.  con- 
sols and  her  dower  to  A.  P.  Brown  and 
F.  Mead,  her  sureties,  as  a  security  to 
them,  they  having  entered  into  the  usual 
bond  for  her.  Notice  of  this  deed  was 
given  to  G.  J.  Foulger  and  C.  Biggs,  the 
trustees  of  the  settlement,  who  retained 
all  the  dividends  as  they  accrued  until  the 
22nd  of  August  1850.  The  Master,  to 
whom  the  matters  were  referred  in  the 
suit  of  Jefferies  v.  Jefferies,  reported  that  a 
particular  sum  was  due  from  the  receiver, 
but  after  petitions  and  other  proceedings, 
and  after  he  had  reviewed  bis  report,  he 
found  74/.  18s.  9d,  to  be  due  from  her, 
which  report  was  confirmed,  and  by  an 
order  made  on  the  20th  of  December  1849, 
on  the  motion  of  Mrs.  Jefferies,  the  same 
was  directed  to  be  paid  into  court,  and  her 
recognizances  and  those  of  her  sureties 
were  ordered  to  be  vacated.  This  order 
was  served  on  the  sureties,  and  on  the 
trustees,  and  the  money  was  paid  into 
court.  Mrs.  Jefferies  required  a  re-assign- 
ment from  her  sureties  of  the  property 
assigned  to  them,  and  payment  from  the 
trustees  of  the  settlement  of  the  dividends 


which  had  accumulated  in  their  hands ;  but 
this  was  refused,  although  the  balance  due 
from  her  as  receiverhad  been  paid  into  court, 
and  the  recognizances  had  been  vacated. 
On  the  12th  of  January  1850  the  London 
agents  for  Mr.  John  William  Browne,  the 
solicitor  of  the  sureties,  delivered  a  bill  of 
costs,  and  after  an  order  had  been  made  in 
the  suit  dated  the  3rd  of  June  1850,  (which, 
because  of  some  dispute  before  the  Regb- 
trar,  was  not  drawn  up)  for  the  taxation  of 
the    sureties'    costs,   in    that  month   an 
additional  bill  was  delivered,  making  the 
whole  105^.  or  thereabouts.     In  order  to 
enable  her  to  live  and  support  her  two 
children,  Mrs.  Jefferies  borrowed  money  of 
Mr.  W.  Johnson,  and  gave  him  a  warrant 
of  attorney  to  confess  judgment,  whereupon 
the  same  was    immediately  entered  up. 
Upon  that  person  pressing  for  payment, 
and  threatening  to  issue  execution,  she,  in 
order  to  obtain  money,  consented  to  pay 
the  105/.  bills  of  costs.     The  evidence  was 
of  a  very  conflicting  character  as  to  the 
protest  at  the  time  of  payment,  but  it  was 
shewn  that  the  solicitors  were  willing  that 
there  should  be  a  taxation,  but  it  must  be 
at  her  expense.     The  payment  was  made 
on  the  14  th  of  August  1850,  by  the  trustees, 
by  her  direction  ;  and  in  May  1851  a  cor- 
respondence was  renewed  about  the  taxa- 
tion, which  ultimately  did  not  take  place. 
On  the  7th  of  June  1851,  Mrs.  Jefferies 
presented  a  petition  at  the  Rolls  under  the 
provisions  of  the  Attomies  and  Solicitors' 
Act,  6  &  7   Vict.    c.   73,    praying    the 
taxation  of  these  bills.     The  petition  con- 
tained allegations  that  she  was  advised  not 
to  pay  the  same,  *'  as  well  on  account  of  the 
extravagant  and  improper  charges  which 
they  contained,  as  that  she  was  not  liable 
at  law  or  in  equity  to  pay  the  same;"  that 
the  solicitors  were  informed  of  the  whole 
transaction  with  Mr.  Johnson;   and  that 
neither  of  the  bills  of  costs  had  been  taxed, 
and  also  that  she  would  not  have  consented 
to  the  payment  of  them,  or  either  of  them, 
without    taxation,   except    and   in    order 
that  by  at  once  obtaining  a  release  of  her 
dower  and  dividends  she  might  save  her- 
self from  being  taken  in  execution  at  the 
suit  of  the  said  Mr.  Johnson.  The  petition 
did  not  contain  any  statement  of  specific 
items  of  overcharge ;  the  allegation  in  that 
respect  being  confined  to  the  advice  she 
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had  received  not  to  pny,  on  account  of  ex« 
travagant  and  improper  charges  contained 
in  the  bills.  This  petition  having  been 
dismissed,  Mrs.  Jefferies  now  appealed. 

Mr.  Roundell  Palmer  and  Mr.  LoveU.^^ 
That  there  was  pressure  in  this  case  cannot 
reasonably  be  denied  wben  the  situation 
of  the  parties  is  considered,  and  although 
the  pressure  was  not  actively  that  of  the 
solicitor  himself,  that  gentleman  must  have 
been  aware,  even  without  the  protest,  that 
the  payment  was  only  made  because  the 
lady  had  no  means  of  freeing  herself  from 
the  difficulties  in  which  she  was  placed, 
except  by  the  money  to  be  obtained  from 
the  Court,  and  that  she  could  not  obtain 
that  money  unless  after  payment  of  this 
bill  of  costs.  In  the  case  of  Ex  parte 
lVilkinson{l\  before  one  of  your  Lord- 
ships, a  firm  of  solicitors  acted  as  solici- 
tors for  both  mortgagor  and  mortgagee^ 
and  the  bill  of  costs  was  presented  for 
payment  on  the  very  eve  of  the  completion 
of  the  conveyance  of  the  estate,  and  then 
it  was  paid,  as  here,  under  protest.  There 
it  was  laid  down  that  protest  combined 
with  other  circumstances  might  be  a  ground 
for  a  reference  for  taxation,  and  the  bill 
was  sent  for  taxation,  without  any  regard 
to  many  of  the  items  of  the  bill  not  being 
objected  to.  Lord  Langdale,  in  In  re 
Tryon  (2),  referred  a  bill  for  taxation,  and 
there  there  had  been  payment  under  pro- 
test, that  payment  having  been  insisted  on 
as  a  condition  for  parting  with  a  deed  ne- 
cessary to  complete  a  purchase.  In  those 
cases  the  principle  was  fully  recognized, 
and  the  Court  will,  therefore,  send  this  bill 
for  taxation.  On  behalf  of  the  appellant 
we  offer  to  deposit  a  sufficient  sum  of 
money  to  abide  the  issue  of  the  taxation. 

Mr.  Birdj  in  support  of  the  order  of  the 
Court  below.— -In  the  first  place,  there  was 
po  pressure  as  this  Court  understands  the 
term;  and  secondly,  if  there  were,  and 
moreover  if  the  payment  were  made  under 
protest,  later  cases  have  decided  that  unless 
there  be  specific  items  of  overcharge  alleged 
in  the  petition  there  will  not  be  a  reference 
for  taxation.  The  late  Master  of  the  Rolls, 


(1)  2  Coll.  92. 
{'>)  7  Beav.  496. 


in  In  re  73bonqMOfi(3),  said,  that  amongst 
the  special  circumstances  required  by  the 
act»  "  there  must  be  a  statement  of  some 
specific  item  which  is  erroneous,  otherwise 
it  is  impossible  to  tell  to  what  ladtude  the 
right  of  taxation  after  payment  and  settle- 
ment may  be  carried" ;  and  His  Lordship 
refers  to  the  old  practice,  observing  that  he 
did  not  think  the  act  of  parliament  had 
made  any  difference.     In  that  case  the 
question  of  pressure  was  only  alluded  to 
on  the  question  of  costs,  and  it  would  seem 
that  had  there  been  proof  of  pressure  the 
petitioner,  although  he  fidled,  might  have 
had  the  costs  of  the  petition.     Then,  in 
In  re  Harrison  (4),  a  sc^icitor  for  the  mort- 
gagee  refused   to  complete  without  full 
payment  of  his  bill  of  costs,  and  although 
the  mortgagee  paid  it  under  protest.  Lord 
Langdale  held  that  there  should  not  be 
a  reference  for  taxation,  although  there 
might  be  overcharges.     His  Lordship,  in 
that  case,  denied  the  notion  to  be  correct 
that  a  protest  was  sufficient,  and  said  that 
protest  by  itself  was  of  no   value;   and 
further,  that  the  idea  that  if  the  bill  con- 
tained items  larger  than  a  solicitor  would 
be  allowed  on  taxation  that  was  a  suffi- 
cient ground  for  a  reference,  was  totally 
erroneous.  For  all  these  reasons,  the  order 
made  by   the   Master  of  the   Rolls  was 
correct,  and  ought  not  to  be  disturbed ; 
and  the  petition  should  be  dismissed,  with 
costs. 

Mr.  Roundell  Palmer,  in  reply,  observed 
that  neither  of  the  cases  of  Ex  parte  WiU 
kinson,  nor  In  re  Tryon  appeared  to  have 
been  cited  in  the  cases  of  In  te  Thompmm 
and  In  re  Harrison.  Even  if  the  Court 
should  not  think  the  present  a  fit  case  to 
be  sent  for  taxation,  it  could  not  make  the 
appellant  pay  the  costs  of  the  appeal,  con- 
sidering that  there  were  authorities  from 
the  same  Judge  differing  from  each  other. 

Lord  Justice  Loed  Cranwoeth.-^I 
was  about  to  say  I  regp;«t  that  the  order  at 
the  Rolls  must  be  confirmed;  though  by 
saying  I  regret  the  conclusion  to  which  I 


(8)  8  Beav.  237 ;  i.  c  14  Law  J.  Rep.  (m.8.) 
Chauc.  137. 

(4)  10  Bea¥.  57;  8.  c.  16  Law  J.  Rep.  (v.K.) 
Chanc.  170. 
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have  come,  it  is  not  as  to  the  law  of  the 
caae,  hut  as  a  matter  of  feeling  for  the  par« 
ties  themselyes,  for  I  think  the  order  was 
hoth  on  principle  and  authority  right.    I  do 
not  mean  to  controvert  the  proposition,  that 
there  may  he  a  taxation  of  a  paid  bill  on 
the  ground   of  pressure,   or  to  question 
the  correctness  of  Ex  parte  WilkkuoHt  de* 
cided  by  my  learned  Brother,  for  I  think 
that  case  was  rightly  decided.  There  there 
was   pressure;   namely,  pressure  of  such 
a  nature  as  I  think  gave  a  right  to  the 
party  seeking  relief;  but  the  pressure  in 
the  present  case  is  not  of  that  kind.     In 
the  month  of  January  1850,  the  solicitors 
delivered  to  the  petitioner  a  bill  for  84^. 
odd,  and  the  rest  of  the  bill,  20^.,  was  in- 
curred between  that  and  June.  At  the  end 
of  June  a  bill  with  the  subsequent  amount 
was  delivered.     In  the  mid^e  of  August 
the  compound  bill  was  paid  under  protest. 
All   the  parties  must  be  taken  to  have 
understood  that  the  payment  was  made 
under  protest.     It  seems  to  me  that  the 
protest  was  concurrent  with  the  payment 
of  this  bill.     I  have  already  stated  that  I 
do  not  think  that  the  pressure  leading  to 
the  payment  was  such  as  would  warrant 
a  subsequent  taxation  as  a  matter  of  course ; 
but  even  had  it  been  so,  I  should  have  been 
reluctant  to  aid  a  party  who,  lying  by  for 
more  than  nine  months,  comes,  then,  before 
the  Court  for  the  first  time.     In  the  hope 
of  avoiding  expense  a  correspondence  was 
entered  into,  but  that  correspondence  did 
not  begin  till  May  1851,  nine  months  after 
the  payment.     By  thus  acting  the  peti- 
tioner was,  I  think,  excluded  from  a  right 
to  tax  the  bill.     The  order  obtained  at  the 
Rolls  was  right,  and  I  say  tliis,  assuming 
it  could  not  be  shewn  that  the  bill  con- 
tained extravagant  and  improper  charges, 
I  doubt  whether  upon  that  ground  alone 
the  matter  would  not  be  defective,  for  the 
nature  of  those  charges  should  have  been 
very  specifically  stated,  and  there  should 
be  shewn  to  have  been  such  an  excess  of 
charge  as  would,  in  the  language  of  Lord 
Eldon,  have  furnished  a  ground  of  fraud ; 
nevertheless,  I  think  there  is  no  excuse  for 
their  not  having   taxed  the  bill.      The 
ground,  however,  on  which  I  proceed  is, 
that  there  is  no  excuse  for  the  petitioner's 
delay  after  having  made  the  payment  under 
protest. 


LoBD  Justice  Knight  Bruce. — As  it 
must  be  so,  it  is  not  necessary  that  I  should 
enter  fully  into  the  grounds  of  the  great 
doubts  and  difficulties  that  I  happen  to 
feel  about  this  case — doubts  and  difficulties 
very  probably  ill-founded — inasmuch  as 
there  are  such  opinions  as  there  are  differ- 
ing from  me  on  the  point.  The  41st  sec- 
tion of  the  Solicitors'  Act  provides  that 
the  payment  of  any  such  bill  shall  in  no 
case  preclude  the  Court  to  whom  applica- 
tion shall  be  made  from  referring  such  bill 
for  taxation,  if  the  special  circumstances  of 
the  case  shall  in  its  discretion  appear  to 
require  the  same,  upon  such  conditions  as 
to  the  Court  shall  seem  right,  provided  the 
application  for  such  reference  be  made 
within  twelve  months  after  payment.  In 
the  present  case  the  application  was  made 
within  twelvemonths  after  payment,  though 
certainly  not  speedily.  The  question  here 
is  upon  the  special  circumstances  of  the 
ease.  Now,  the  matter  is  such  that  I  am 
clearly  of  opinion  that  it  would  not  have 
been  right  to  order  taxation  without  making 
this  lady  deposit  a  sufficient  sum  to  answer 
the  costs  of  taxation.  This  deposit,  as  has 
been  stated  by  her  counsel,  she  is  willing 
to  make.  If  she  had  made  that  deposit 
originally,  I  am  not  satisfied  that  I  should 
on  t  have  thought — the  payment  being  made 
under  pressure,  though  that  pressure  was 
not  proceeding  from  the  attorney  himself, 
whose  bill  was  paid,  but  he  having  notice 
of  the  pressure— the  bill  ought  to  be  tax- 
ed. All  the  circumstances  of  the  case 
taken  together  seem  to  me,  according  to 
my  view,  to  justify  the  conclusion  that  it 
was  the  understanding  between  all  parties 
that  taxation  should  take  place.  This 
view,  however,  is,  very  probably,  erro- 
neous. I  confess  that  I  cannot  regret  that 
this  will  be  the  end  of  the  litigation. 

Lord  Justice  Lord  Crakworth.  —  I 
think  the  general  rule  (5),  that  the  costs 
abide  the  result  of  the  appeal,  does  not 
apply  to  the  present  case.  There  are  con- 
flicting authorities.  The  petition  will  be 
dismissed,  but  without  costs. 


(5)  In  re  Clarke,  anttf  p.  20. 
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COURTS  OF  CHANCERY: 


[New  Sseiei 


:} 


NEDBY  V.  NEDBY. 


Parker,  V.C 

March  18, 19 

Baron  and  Feme — Deed  of  Gift  by  a 
Wife  to  her  Husband — Practice — Master^ s 
Report — Affidavits, 

Deeds  of  gift  by  a  wife  to  her  husband  of 
property  over  which  she  has  a  power  of 
appointment  are  regarded  by  the  Court  with 
jealousy^  and  inquiries  wiU  be  directed  as 
to  the  circumstances  under  which  they  were 
executed. 

Where  a  wife  makes  a  deed  of  gift  to  her 
husband  of  property  over  which  she  has  a 
power  of  appointment,  and  the  deed  is  after* 
wards  impeached  by  her,  the  burden  lies  on 
her  of  shewing  that  the  circumstances  were 
such  as  ought  to  invalidate  it,  and  the  burden 
does  not  Ue  on  the  hu^and  of  shewing  that 
the  circumstances  were  such  that  it  ought  to 
be  supported. 

Property  was  settled  on  A,  a  married 
woman,  for  her  life,  with  remainder  to  such 
uses  as  she  should  by  deed  appoint.  A,  by 
deed,  dated  in  1821,  appointed  the  reversion 
toB,  her  husband;  and  in  lSS6JUedabiUto 
have  the  deed  set  aside.  The  circumstances 
relied  on  by  A,  were,  that  the  deed  had  been 
prepared  by  BJ's  solicitor,  that  it  had  not 
been  read  over  at  the  time  of  the  execution, 
and  the  evidence  of  one  of  the  attesting  wit~ 
nesses  that  she  was  agitated  and  distressed 
at  the  time  of  the  execution,  and  signed  it  in 
a  reluctant  manner : — Held,  that  these  cir" 
cumstances  were  not  such  as  to  invalidate  the 
deed. 

An  inquiry  was  directed  to  be  made  by  the 
Master;  the  Master  made  his  report,  which 
was  not  excepted  to.  The  parties  were  held 
to  be  at  liberty,  at  the  hearing  of  the  cause 
for  further  directions,  to  refer  to  the  affidavits 
and  other  materials  used  before  the  Master 
on  his  inquiry, 

James  Keegan,  by  his  will,  dated  the 
Ist  of  July  1820,  bequeathed  his  personal 
estate  to  William  Nedby  and  Thomas 
Anns,  on  the  usual  trust  for  sale;  and 
directed  them  to  invest  the  purchase- 
monies,  and  to  pay  one-half  of  the  income 
to  his  wife  for  her  life,  for  her  separate  use. 
The  vdll  then  proceeded  as  follows : — 

"  And  my  will  and  meaning  is  that  my 
wife  shall  have  full  power  by  any  will, 
testament,  or  instrument  in  writing,  to  be 


by  her  duly  executed,  to  bequeath  and 
dispose  of  one  half  moiety  of  the  monies 
so  to  be  invested  by  my  said  executors 
and  trustees,  in  manner  and  for  the  pur- 
poses aforesaid.'*  The  testator  appointed 
W.  Nedby  and  T.  Anns,  and  his  wife,  his 
executors  and  executrix,  and  died  on  the 
7thof  July  1820. 

On  the  7th  of  October  1820,  Mrs.  Kee- 
gan married  William  Nedby.  By  an  in- 
denture, dated  the  9  th  of  January  1821, 
and  made  between  Mrs.  Nedby  of  the  one 
part,  and  Mr.  Nedby  of  the  other  part, 
Mrs.  Nedby,  in  consideration  of  love  and 
affection  for  her  husband,  Mr.  Nedby, 
granted  and  assigned  to  him  one  half  part 
of  the  personal  estate  of  the  testator 
bequeathed  to  her. 

Mr.  and  Mrs.  Nedby  lived  together 
from  the  time  of  their  marriage  until 
August  1836,  when  they  separated.  In 
September  1836,  Mrs.  Nedby  filed  a  bill, 
for  the  administration  of  the  testator's 
estate,  against  Mr.  Nedby  and  the  other 
parties  interested  in  it.  The  bill  stated 
that  Mr.  Nedby  claimed  to  bo  entitled  to 
her  share  by  virtue  of  an  indenture,  exe- 
cuted by  the  plaintiff,  but  charged  '*  that 
she  never  executed  any  such  indenture,  or 
that,  if  she  executed  the  same,  she  did  so 
in  ignorance  of  its  contents  and  purport, 
and  without  professional  advice  or  assist- 
ance, and  upon  the  faith  of  a  representation 
made  to  her  by  the  said  William  Nedby, 
under  whose  influence  she  was,  that  the 
execution  of  such  indenture  was  merely 
intended  to  facilitate  the  proving  of  the 
wiU,  and  the  duly  administering  the  estate 
of  the  said  testator,  and  that  she  was 
deceived  and  imposed  on  in  respect  thereof, 
and  that  such  indenture  ought  to  be  held 
fraudulent  and  void  as  against  her."  In 
respect  of  this,  the  bill  prayed  that  the 
deed,  if  any,  might  be  declared  to  be  fiaa- 
dulent  and  void. 

Mr.  Nedby,  in  his  answer,  set  up  the 
indenture  of  assignment  to  him,  and  stated 
that  the  deed  had  been  prepared  by  Mr. 
Vincent,  a  solicitor,  who  had  acted  as 
solicitor  on  Mrs.  Nedby's  behalf,  and  that 
the  deed  had  been  executed  by  her  at  Mr. 
Vincent's  office. 

By  the  decree  made  at  the  hearing  in 
November  1844,  it  was  referred  to  the 
Master  to  inquire  whether  the  instrument  ^ 
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in  question  was  ever,  and  when,  executed 
by  Mn.  Nedby,  and  under  what  circum- 
stances. 

The  Master,  by  his  report,  found  that 
the  deed  had  been  prepared  by  Mr.  Vin- 
cent, who  was  then,  and  previously  had 
been,  the  solicitor  of  Mr.  Nedby,  and  was 
executed  by  Mrs.  Nedby  at  the  house  of 
Mr.  Nedby,  in  the  presence  of  "Williams 
and  Beale,  two  of  Mr.  Vincent's  clerks, 
and  that  the  deed  was  not  read  over  to  her 
at  the  time  of  the  execution,  and  that, 
except  as  aforesaid,  he  was  unable  to  state 
the  circumstances  under  which  the  deed 
was  executed,  no  sufficient  evidence  having 
been  laid  before  him. 

Williams,  one  of  the  attesting  witnesses, 
made  an  affidavit,  in  the  inquiry  before 
the  Master,  that  Mrs.  Nedby  at  the  time 
of  the  execution  of  the  deed  **  was  agitated 
and  distressed,  and  that  she  signed  it  in 
a  reluctant  manner,  with  a  dash  of  the 
pen." 

Mr.  and  Mrs.  Nedby  both  died,  and  the 
suit  was  duly  revived. 

The  report  of  the  Master  was  not  ex- 
cepted to.  The  cause  now  came  on  for 
further  directions. 

Mr,  Glaase  and  Mr.  Greene^  for  the 
plaintiff,  proposed  to  read  the  affidavit  of 
Williams,  made  in  the  Master's  office. 

Mr,  Wigram  and  Mr.  Hoare^  for  the 
representatives  of  Mr.  Nedby,  objected  to 
the  reading  of  the  affidavit.  The  report  of 
the  Master  had  not  been  excepted  to,  and 
must  be  taken  as  accepted,  and  it  was  not 
competent  to  the  plaintiff  to  travel  out  of 
it.  It  would  be  imposing  a  great  hardship 
on  the  parties  if  all  the  documents  before 
the  Master  were  to  be  considered  as  part 
of  the  materials  for  the  hearing.  At  any 
rate,  notice  should  be  given  beforehand  by 
the  parties  intending  to  use  such  materials 
of  such  intention. 

[[Paeker,  V.C.  said  that  the  plaintiff 
was  at  liberty  to  give  any  information 
to  the  Court  as  to  the  materials  used  before 
the  Master,  and  that  the  plaintiff's  counsel 
mi^ht,  therefore,  read  the  affidavit,  or  such 
parts  as  they  pleased.] 

Mr,  Gkuse  and  Mr,  Greene^  for  the 
plaintiff. — It  is  clearly  established  that 
where  A.  stands  in  a  certain  relation  to  B,  as 
his  medical  attendant  or  spiritual  adviser, 
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and  B.  makes  a  deed  of  gift  to  A,  the  burden 
lies  upon  A.  of  shewing  that  the  transaction 
was  perfectly  idis—^Huguenin  v.  Baseley 
1),  Dent  V.  Bennett  (2),  Gibson  v.  RusseU 
3).  This  principle  ought  to  be  held  to 
extend  to  all  deeds  of  gift  from  a  wife  to 
her  husband — Pybw  v.  Smith  (4),  Milnes 
T.  Busk  (5).  The  circumstances  of  this 
case  which  shew  that  the  transaction  was 
not  fair  are,  that  Mrs.  Nedby  had  no 
solicitor  to  act  for  her ;  that  the  deed  was 
not  read  over  to  her ;  that  Mr.  Nedby,  in 
his  answer,  states  that  the  place  of  the  ex- 
ecution of  the  deed  was  at  the  office  of  the 
solicitor,  whereas  it  was  at  his  own  house ; 
and  the  evidence  of  Williams  that  Mrs. 
Nedby  was  in  a  state  of  agitation  and  dis- 
tress when  she  signed  it. 

Mr,  Wigram  and  Mr.  Hoare^  for  the 
representatives  of  Mr.  Nedby,  contended 
that  the  deed  was  primd  facie  valid,  and 
that  nothing  had  been  adduced  in  evidence 
to  affect  its  validity.  They  read  the  fol- 
lowing passages  in  Lord  Hardwicke's  judg- 
ment in  Grighy  v.  Cox  (6) : — "  For  the 
rule  of  the  Court  is,  that  where  anything 
is  settled  to  the  wife's  separate  use,  she  is 
considered  as  a  feme  sole,  and  may  appoint 
in  what  manner  she  pleases."  •  •  • 
"  And  this  will  hold,  though  the  act  done 
by  the  wife  is  in  some  degree  a  transaction 
alone  with  the  husband :  although,  in  that 
case,  a  Court  of  equity  will  have  more 
jealousy  over  it,  and,  therefore,  if  there  is 
any  proof  that  the  husband  had  any  im- 
proper influence  over  the  wife  in  it,  by  ill, 
or  even  extraordinary  good  usage,  to  induce 
her  to  it,  the  Court  might  set  it  aside,  but 
not  without  that.  The  wife  might  have 
made  an  immediate  appointment  for  the 
benefit  of  her  husband,  which  would  have 
stood,  unless  some  such  proof  as  before 
mentioned."  They  also  referred  to  Collin^ 
son  V.  Pattriek  (7). 

Mr,  Glasse  replied. 

Mr,  Bacon,  Mr,  Nichols^  and  Mr,  Bevir, 
for  the  other  parties. 

(1)  HVe8.278. 

(2)  4  Myl.  &  Cr.  269;  s.  c.  8  Law  J.  Rep. 
(m.8.)  Chanc  125. 

(3)  2  You.  &  C.  C.C.  104. 

(4)  1  Yes.  jun.  189. 

(5)  2  Ibid.  488. 

(6)  1  Yes.  sen.  517. 

(7)  2  Keen,  123;  s.  c.  7  Law  J.  Rep.  (n.8.) 
Chanc  83. 
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Parkeb,V.C.— -In  this  ease  Mrs.Nedby, 
by  a  deed,  dated  the  9th  of  January  1821, 
made  an  appointment,  under  a  power,  in 
favour  of  her  husband,  and  the  Court 
thought  it  right,  under  the  circumstances, 
to  direct  an  inquiry  whether  the  deed  in 
question  was  executed  by  her,  and  under 
what  circumstances.  The  Master  has  made 
his  report,  containing  nothing  very  material 
or  decisive  with  respect  to  the  circum* 
stances.  This  gives  rise  to  the  question, 
on  which  side  is  the  burthen  of  proof? 
Is  the  appointment  to  be  invalid  unless 
the  husband  can  shew  that  the  circum- 
stances were  such  that  the  appointment 
ought  to  be  supported,  or  is  it  valid  unless 
the  wife  can  shew  that  the  circumstances 
were  such  as  ought  to  invalidate  it  ?  By 
the  instrument  which  created  the  power  the 
wife  was  placed  in  the  position  of  a  feme 
sole.  With  respect  to  &e  particular  sub* 
ject  thereof,  she  had  a  good  power  of 
appointment,  the  protection  to  her  being 
that  the  act  of  appointment  was  to  be  by 
a  deed  duly  executed,  so  that  she  had  the 
protection  that  might  be  afforded  by  the 
formalities  required  for  the  execution  of 
the  power.  I  think  that,  on  all  the  prin* 
dples  governing  the  Court,  I  am  bound 
to  consider  the  appointment  good,  unless 
those  claiming  against  it  could  produce 
sufficient  matter  to  invalidate  it  No  doubt 
the  Court  will  regard  such  deeds  with 
jealousy,  and  think  it  right  to  inquire  into 
them,  as  in  the  case  of  Grigby  v.  Cox, 

Now,  what  were  the  circumstances  in  this 
case  7  The  Master  has  found,  in  substance, 
that  the  deed  was  prepared  by  the  hus« 
band's  solicitor,  and  was  executed  by  the 
wife  in  the  presence  of  two  of  the  clerks 
of  that  solicitor,  and  was  not  read  over  to 
her.  All  these  circumstances  constantly 
occurred  in  perfectly  proper  transactions, 
and  it  would  be  a  dangerous  thing  to 
say  that  the  deed  could  not  be  supported 
merely  on  those  grounds.  It  gives  rise  to 
suspicion,  but  it  is  not  enough  to  invali- 
date it.  The  only  other  circumstance 
upon  which  the  Court  was  asked  to  set 
aside  this  deed  was,  that  one  of  the  attest- 
ing witnesses  said  **  that  she  signed  it  with 
agitation  and  reluctance."  It  is  impossible 
to  act  upon  that  as  a  ground  for  setting 
aside  the  deed. 

The  costs  of  the  general  administration 


must  come  out  of  the  entirety,  except  so 
far  as  they  were  increased  by  the  inquiry 
as  to  the  validity  of  this  deed,  which  must 
come  out  of  Mrs.  Nedby*s  moiety. 


L,V.C.7 
26.      3 


MARTIN  0.  PTCROPT. 


Parkbr, 
May 

Specific  Performance^^Statute  of  Frauds. 

Claim  for  specific  perfomance  by  A. 
against  B.  The  claim  stated  that  B.  had 
agreed,  by  writing,  to  demise  a  house  to  A. 
for  a  certain  term,  at  a  certain  rent ;  and 
that,  at  the  same  time.  A,  had  agreed  by 
parol  to  pay  B.  a  premium  of  200/.  The 
claim  prayed  that  B,  might  grant  A,  a  lease, 

A,  offering  to  pay  the  premium  agreed  on  by 
parol.  Claim  dismissed,  as  being  m  con-^ 
traveniion  of  the  Statute  of  Frauds, 

In  consideration  of  200^.  premium  paid 
by  A.  a  lease  was  granted  to  A,  of  a  house 
at  a  certain  rent  for  a  certain  term.  This 
term  expired,  B.  agreed  to  grant  A,  a 
lease  for  a  certain  term  at  a  certain  rent, 
under  and  subject  to  ^e  same  covenants, 
clauses,  and  agreements  as  were  contained 
in  the  old  lease  :'^Held,  that  this  agreement 
did  not  include  the  term  that  A,  should  pay 

B,  a  premium  of  2001, 

Mrs.  Pycroft  demised  the  public  house 
mentioned  in  the  agreement  hereafter  stated 
to  Mr.  Calvert,  for  a  term  of  years  expiring 
on  the  29th  of  September  1852. 

By  an  indenture  of  lease,  dated  the  6th  of 
April  1832,  and  made  between  Mr.  Calvert 
of  the  one  part,  and  Mr.  Martin,  the  plain- 
tiff, of  the  other  part,  in  consideration  of 
200/.  paid  by  Mr.  Martin  to  Mr.  Calvert, 
by  way  of  premium,  Mr.  Calvert  demised 
the  public  house  to  Mr.  Martin  for  the 
term  of  twenty-one  years,  less  two  days, 
to  commence  from  the  29th  of  September 
1831  (which  would,  therefore,  expire  on 
the  27th  of  September  1851)  at  the  rent 
of  70^.  In  this  deed  Mr.  Martin  cove- 
nanted to  lay  out  200^.  in  repairs  and 
improvements. 

Mrs.  Pycro£t*s  interest  in  the  property 
became  vested  in  James  Pycroft,  John  W. 
Pycroft,  and  Joseph  Pycroft. 

An  agreement  dated  the  1st  of  August 
1849,  and  signed  by  Messrs.  James  Py- 
croft, J.  W.  Pycroft,  and  Joseph  Pycroft, 
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was  in  the  following  tcnns :— "  The  said 
James  Pycroft,  J.  W.  Pyeroft,  and  Joseph 
Pycroft  severally  agree  with  the  said  Wil- 
liam Martin,  at  any  time  hereafter,  at  his 
request,  costs,  and  charges,  by  a  good  and 
sufScient  deed,  to  demise  and  lease  the 
messnage  or  tenement  known  by  the  name 
of '  The  Ship  Alehouse,'  together  with  the 
messuage  or  tenement  adjoining  thereto, 
formerly  used  as  a  coffee-house,  both  situ- 
ate in  Chichester  Rents  aforesaid,  with  the 
appurtenances  thereto  belonging,  (as  the 
same  are  now  in  the  occupation  of  the  said 
William  Martin,  for  the  term  of  twenty- 
one  years,  wanting  two  days)  firom  the 
expiration  of  the  said  lease  under  which 
the  said  William  Martin  holds  the  same, 
viz.,  firom  the  27th  of  September  1852,  at 
the  yearly  rent  of  70^.  payable  quarterly, 
and  under  and  subject  to  such  and  the 
same  covenants,  clauses,  and  agreements, 
as  are  contained  in  the  lease  under  which 
the  said  William  Martin  now  holds  the 
said  premises." 

Tlus  was  a  claim  by  Mr.  Martin  for  a 
specific  performance  of  the  agreement. 

The  claim  stated  the  lease  firom  Mrs. 
Pycroft  to  Calvert,  the  lease  from  Calvert 
to  Martin,  and  the  agreement.  The  claim 
then  contained  the  following  statement : — 
**  That  it  was  agreed  between  the  parties 
that  200i.  should  be  paid  by  W.  Martin 
as  a  premium,  in  consideration  for  the 
lease."  The  claim  asked  that,  on  the  pay- 
ment of  2001.  by  Martin,  by  way  of  pre- 
mium, which  payment  he  was  ready  and 
willing  and  offered  to  make,  a  lease  might 
be  granted  to  him  according  to  the  terms 
of  the  agreement. 

Mr.  Daniel  and  Mr,  Dauncy,  for  the 
plaintiff,  admitted  that  the  payment  of  a 
prenodum  of  200/.  was  a  part  of  the  agree- 
ment between  the  plaintiff  and  the  defen- 
dants, and  that  a  decree  for  giving  a  lease 
to  the  plaintiff  could  only  be  made  on  the 
terms  of  the  plaintiff  paying  such  pre- 
mium. They  then  contended  that  thu 
term,  *'  the  payment  of  the  premium,"  was 
included  in  the  agreement.  It  was  '*a 
clause"  or  "  an  agreement"  within  the 
meaning  of  the  words  of  the  agreement — 
"  the  same  covenants,  clauses,  and  agree- 
ments as  are  contained  in  the  lease."  All 
the  terms,  then,  were  provided  for  by  the 
written  agreement.  The  proper  construc- 
Naw  8SBIE8,  XXL— Ohaho. 


tion  of  the  agreement  was,  that  in  considera* 
don  of  200/.  premium,  paid  by  Martin, 
the  plaintiffs  were  to  grant  a  lease  having 
the  same  operative  part  as  that  contained 
in  the  lease  of  the  6th  of  April  1832. 

Mr,  Matins  and  Mr.  W,  R.  Ellis  con- 
tended that  the  term  as  to  the  payment  of  the 
premium  was  not  contained  in  the  written 
agreement.  The  case  of  the  plaintiff,  then, 
was  this — a  claim  to  have  performance  of 
a  written  agreement,  with  a  parol  addition. 
This  he  was  precluded  from  obtaining  by 
the  Statute  of  Frauds. 

Parker,  V.C. — I  do  not  see  how  I  can 
get  over  the  Statute  of  Frauds.  The  agree* 
ment  is  for  a  lease  "  under  and  subject  to 
such  and  the  same  covenants,  clauses,  and 
agreements  as  are  contained  in  the  lease 
under  which  the  plaintiff  now  holds." 
These  expressions  seem  to  prescribe  the 
terms  upon  which  the  property  is  to  be 
held  after  the  lease  is  granted,  and  are  not 
applicable  to  the  consideration  to  be  paid 
before  the  lease  is  granted.  The  premium 
of  200/.  is  not  a  "  covenant,"  a  "  clause," 
or  *'  an  agreement,"  to  be  contained  in  the 
lease.  There  is,  then,  a  written  agreement 
for  a  lease  without  a  premium.  But  then 
the  plaintiff  says  that  it  was  always  the 
intention  of  the  parties  that  a  premium 
should  be  paid,  and  he  offers  to  pay  the 
same  premium  as  that  which  he  had  paid 
to  Mr.  Calvert.  If  Mr.  Martin  had  refused 
to  perform  the  agreement,  the  defendants 
would  in  vain  have  urged  the  Court  that 
Mr.  Martin  should  take  a  lease  and  pay  a 
premium  of  300/.  A  material  part  of  the 
agreement  has  been  omitted  from  the 
written  agreement,  and  I  do  not  see  how 
the  Court  can  decide  in  favour  of  the 
plaintiff  consistently  with  the  Statute  of 
Frauds. 

Claim  dismissed^  without  costs. 


I,  V.C. 7 
r  8.       S 


HARTLAND  V.  DANCOX. 


Parker, 

May 

Practice —  Foreclosure  Claims — Ahan^ 
doned  Issue, 


At  the  hearing  of  a  foreclosure  claim,  an 
issue  was  directed  as  to  a  question  of  notice, 
which  issue  was  afterwards  abandoned  by 
the  defendant : — Held,  that  before  the  claim 
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could  come  an  again  for  hearing^  an  order 
must  be  made  on  moiiony  that  the  issue  should 
be  taken  pro  confesso. 

This  was  a  foreclosure  claim.  At  the 
hearing  an  issue  was  directed  as  to  a  ques- 
tion of  notice.  The  defendants  abandoned 
the  issue. 

This  was  an  application  on  the  part 
of  the  plaintiff  that  the  claim  might  be 
restored  to  the  paper. 

Mr.  Torriano,  for  the  application. 

Parker,  V.C.  said  that  he  thought 
the  proper  course  was  that  the  plaintiff 
shoidd  give  a  notice  of  motion  tiiat  the 
issue  should  be  taken  pro  confesso.  On 
the  motion  coming  on,  an  order  would  be 
made  on  it,  the  effect  of  which  would  be 
that  the  trial  of  the  issue  would  be  dis- 
pensed with,  and  the  claim  be  put  in  the 
same  situation  as  if  the  issue  had  been  tried 
and  found  in  the  plaintiff's  favour. 


LoBDs  Justices.  "J  lord  james  stuart  v, 

1852.  (      THE     LONDON      AND 

April  19, 20, 28 ;  j     north-western  rail- 
May  4.        )    way  company. 

Railway — Landowner — Abandonment  of 
Line-^Specific  Performance, 

A  railway  company^  about  to  make  a 
branch  line,  agreed  with  a  landowner  to  take 
so  much  of  certain  specified  lands  as  should 
be  required  for  the  branch  line,  at  a  stated 
price  per  acre,  which  price,  as  to  one  part, 
was  to  include  consequential  damages,  in 
consideration  of  his  withdrawing  his  oppo' 
sition  to  the  bill  in  parliament.  The  oppo^ 
sition  was  withdrawn,  and  the  biU  passed 
in  July  1847.  On  the  1st  of  September 
following,  a  formal  agreement  was  tendered 
to  the  company  for  their  execution,  but  their 
solicitors  altered  it  into  a  contract  con^ 
ditional  on  the  formation  of  the  line,  and  did 
not  return  it  to  the  landowner's  solicitors 
until  the  1th  of  December  1848.  Before 
this,  the  landowner,  on  the  \%th  of  March 
1848,  had  died,  and  on  the  \Aih  of  October 
in  the  same  year  the  company  gave  notice  of 
their  abandonment  of  the  line.  A  claim  for 
specific  performance  was  filed  by  the  devisees 
in  trust  of  the  will  of  the  landowner,  on  the 


18M  of  June  1850,  but  it  was  not  brought 
to  a  hearing  until  the  21  st  of  February 
1852.  The  compulsory  powers  of  taking 
land  given  by  the  act  expired  on  the  9th  of 
July  1850,  but  the  time  for  the  completion 
of  the  line  would  not  terminate  until  the  9th  of 
July  1852.  The  Master  of  the  Rolls  (on 
the  authority  of  Webb  v.  the  Diriect  London 
and  Portsmouth  RaOway  Company,  since 
overruled)  decreed  specific  performance; 
but  on  appeal, — Held,  that  the  plaintiffs  could 
have  complete  relief  at  law,  if  they  were 
entitled  to  have  any ;  that  the  principle  of 
mutuality  wholly  failed;  and  that  their 
laches  either  from  the  passing  of  the  act,  or, 
at  any  rate,  from  the  time  of  notice  of  abau'- 
donment  of  the  line  to  the  time  of  the  filing 
of  the  claim,  was  fatal  to  the  suit,  and  that 
specific  performance  could  not  be  decreed. 

This  was  an  appeal  from  a  decree  for  spe- 
cific perfonnance,made  by  the  presentMaster 
of  the  Rolls,  on  the  21st  of  February  last. 
The  facts  were  these  : — In  1847  the  Lon- 
don and  North- Western  Railway  Company 
projected  the  formation  of  a  branch  line 
from  their  main  line  at  or  near  Watford  to 
St.  Albans,  Luton,  and  Dunstable,  which 
line,  if  made^  would  pass  through  the  pro* 
perty  of  the  Marquis  of  Bute,  in  the  parish 
of  Luton.  Other  schemes  for  the  same 
or  a  very  similar  line  were  projected,  and  the 
Marquis  petitioned  against  the  bill.  In 
order  to  induce  him  to  withdraw  his  oppo- 
sition, the  London  and  North- Western 
Railway  Company  entered  into  negotiations 
with  him  for  the  purchase  of  his  land  at 
stated  prices,  and  the  stipulations  were, 
on  the  1st  of  April,  reduced  to  writing 
by  a  memorandum  of  that  date,  entitled 
**  Watford  and  Dunstable  Railway.  — 
Heads  of  agreement  for  the  purchase  of 
the  Marquis  of  Bute's  land  required  by  the 
above  railway."  The  body  of  the  agree- 
ment referred  to  a  map  at  the  end.  There 
were  four  portions  of  land  comprised  in  it, 
distinguished  therein  by  the  letters  A,  B, 
C,  and  D,  which  respectively  referred  to 
the  map.  As  to  A,  the  company  were  to 
give  400^.  an  acre  for  the  land  required 
for  the  railway,  and  an  additional  100/. 
for  making  a  particular  road.  As  to  B, 
which  was  land  laid  out  for  building  pur- 
poses, and  was  called  "  The  Seven  Acres," 
the  company  were  to  give  1,250/.  an  acre, 
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for  seven  acres,  extending  from  Love  Lane 
to  the  street  called  ''North  Street;"  and 
as  to  C.  they  were  to  give  400/.  an  acre 
for  what  was  required ;  and  as  to  D.  they 
were  to  give  250/.  an  acre :  besides  which, 
they  were  to  pay  1,000/.  for  depreciation 
of  homesteads,  &c.     The  agreement  then 
contained  the  following  clause: — ''The 
above  prices  refer  to  the  quantities  of  land 
required  for  the  railway,  and  to  the  con* 
tents  of  the  roads  and  severed  portions, 
which  are  respectively  to   be  accurately 
measured."     'Die  agreement  was  signed 
by  Mr.  Edward  Driver,  as  agent  on  behalf 
of  the  company,  and  by  Mr.  S.  Collindon, 
as  agent  on  behalf  of  the  Marquis  of  Bute. 
Upon  the  execution  of  this  agreement,  the 
Marquia  withdrew  his  opposition,  and  the 
bill  passed  on  the  9th  of  July  1847»  em- 
powering the  London  and  North- Western 
Railway  Company  to  construct  the  Wat- 
ford,  St.  Albans,    Luton  and  Dunstable 
branch  line,  the  powers  for  compulsory  pur- 
chase of  lands  to  continue  three  years  from 
the  passing  of  the  act,  and  the  time  for 
completion  of  the  line  being  limited  to  five 
years  from  the  passing  of  the  act.     After 
the  act  received  the  Royal  assent,  a  formal 
draft  agreement  was  drawn  up  by  Messrs. 
Roy  &  Co.,  the  solicitors  of  the  Marquis, 
and  by  them  transmitted,  on  the  1st  of 
September  1847,  to  Messrs.  Parker  &  Co. 
the  company's  solicitors,  accompanied  by 
a  letter  requiring  Messrs.  Parker  &  Co. 
to  carry  "  the  heads  of  agreement"  into 
effect.     This  draft  agreement  was  detained 
by  Messrs.  Parker  till  the  7th  of  December 
1848,  when  it  was  returned  to  the  devisees 
of  the  Marquis,  who  had  died,  with  such 
alterations  as  to  convert  what  Messrs.  Roy 
&  Co.  intended  to  be  a  draft  of  an  absolute 
and  unconditional  agreement  into  an  agree- 
ment contingent  and  conditional  upon  and 
only  to  be  effective  in  case  the  London  and 
North- Western  Railway  Company  should 
construct    the    railway    through    Luton, 
though  the  Marquis  would  be  bound  to  sell 
and  convey  the  lands  upon  the  stipulated 
terms.    This  matter  led  to  a  long  and  use- 
less correspondence.    The  Marquis  of  Bute 
made  his  will,  dated  the  22nd  of  July  1847, 
whereby  he  devised  his  Luton  estate  to 
Lord  James  Stuart,  Mr.  O.  T.  Bruce,  and 
J.  M.  Macnabb,  upon  trusts  for  sale,  and 
appointed  them  his  executors.     He  died 


on  the  18th  of  March  1848.     On  the  14th 
of  October  1848,  the  company  gave  notice 
to  the  devisees  and  executors  of  the  will 
of  their  intention  to  abandon  the  branch 
line.     On  the  9th  of  July  1850  the  com- 
pulsory powers  of  the  company  ceased; 
but  the  time  for  the  construction  of  the 
line,  being  five  years  from  the  passing  of 
the  act,  would  only  expire  on  the  9th  of 
July    1852.     The  correspondence   which 
had  taken  place  between  the  solicitors  of 
the  company  and  the  solicitors  of  the  Mar- 
quis was  continued  after  his  death  between 
the  solicitors  of  the  company  and  those  of 
the  devisees  and  executors  under  his  will, 
down  to  the  month  of  June  1850.    On  the 
18th  of  that  month,  and  three  weeks  before 
the    compulsory  powers    under    the  act 
would  cease,  the  devisees  and  executors 
filed   their  claim  against   the    company, 
praying  specific  performance  of  the  agree- 
ment of  the  1st  of  April  1847,  but  (the 
case  of   Webb  v.  the  Direct  London  and 
Portsmouth  Railway  Company  having  been 
decided  by  Vice  Chancellor  Turner  on  the 
9th  of  July  1851,  of  which  notice  of  appeal 
was  immediately  given),  it  was  not  pro- 
ceeded with  until  the  21st  of  January  last, 
and  was  brought  to  hearing  on  the  21st  of 
February  following,  when  the  Master  of 
the  Rolls  made  a  decree  for  specific  per- 
formance.    From  this  decree  the  company 
appealed.     The  Master  of  the  Rolls,  as 
appears  by  his  judgment  (1),   considered 

(1)  The  judgment  of  the  Master  of  the  Rolls 
was  in  part  as  follows: — *'  I  cannot  distinguish 
this  case  from  that  of  Webb  v.  the  Direct  Lon- 
don and  Portsmouth  Railway  Company,  and  I 
must  decide  accordingly.  *  *  First,  the  contract 
is  an  absolute  contract  to  be  entered  into  immedi- 
ately, and  there  is  nothing  in  it  shewing  that  it  is 
conditional  on  the  act  passing.  On  the  face  of  it  it 
is  an  immediate  and  direct  contract.  There  is  a 
clause  in  it  marked  D,  and  in  that  the  sum  of  1,0001. 
is  given  for  depreciation,  and  in  Webb  v.  the  Direct 
London  and  Portsmouth  Railway  Company  the 
same  thing  appears.  In  that  case  Sir  George  Tur- 
ner, in  an  elaborate  judgment,  after  taking  time  to 
consider,  decreed  specific  performance,  though  there 
it  was  urged,  first,  that  the  agreement  was  con- 
ditional; secondly,  that  one  undivided  sum  was 
given  as  a  price  for  the  land  and  compensation  for 
consequential  damages,  and  therefore  that  the  price 
of  the  land  could  not  be  ascertained ;  thirdly,  that 
the  powers  of  the  company  had  ceased,  and  they 
could  not  compel  a  sale ;  and,  fourthly,  the  hardship 
of  the  case.  Now  those  grounds  of  objection  to  the 
specific  performance  are  all  to  be  found  in  this  case. 
*     •     In  the  first  place,  I  do  not  find  such  ambi- 
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himself  as  bound  by  the  authority  of  fVebh 
V,  the  Direct  London  and  Portsmouth  RaiU 
way  Company,  On  that  occasion  the  fol* 
lowing  cases  were  cited— 

For  the  plaintiffs^ 

Wehb  ▼.  the  Direct  London  and  Ports^ 
mouth  Railway  Company^  9  Hare, 
129 ;  8.  c.  20  Law  J.  Rep.  (n.s.) 
Chanc.  566. 

Preston  v.  the  Liverpool,  Manchester, 
^c.  Railway  Company,  1  Sim.  N.S. 
586  ;  8.  c.  ante,  61. 

For  the  defendants — 
V.  White,  3  Swanst.  108,  n. 


Heaphy  v.  Hill,  2  Sim.  &  S.  29. 
Moore  v.  Blake,  1  Ball  &  B.  69. 
Watson  V.  Reid,  1  Russ.  &  M.  236. 
Walker  v.  Jefferys,  1  Hare,  348 ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  209. 
Hawkes  v.  the  Eastern  Counties  Rail' 

way  Company,  20  Law  J.  Rep.  (n.s.) 

Chanc.  243. 
Clarke  ▼.  Moore,  1  Jones  &  Lat.  728. 

guity  as  to  make  it  impossible  to  perform  the  con- 
tract, assuming  it  to  be  a  Talid  contract.  I  think 
a  surveyor  could  ascertain  the  land  required,  and,  of 
course,  the  price  to  be  paid.  The  contract  is  for  the 
land  wanted  for  the  present  project,  as  contemplated 
at  the  time,  and  what  was  wanted  for  deviation  was 
also  talked  o^  and  therefore  I  should  have  required 
something  more  on  this  point  if  the  Vice  Chancellor 
bad  not  expressed  an  opmion  in  Webb  o.  the  Direct 
London  and  Portsmouth  Railway  Company.  It 
was  there  said  that  4,500^  was  for  the  land  and  for 
consequential  damage ;  and,  therefore,  there  was  no 
distinct  price  stated  as  the  price  of  the  land.  And 
80  here  the  same  thing  appears.  The  other  objec* 
tions  are  that  Mr.  Driver  bad  no  authority.  I  am 
not  satisfied,  from  the  evidence,  that  he  had  autho- 
rity to  enter  into  this  particular  contract;  but  It  is 
clear  he  had  authority  to  enter  into  some  contract, 
and  the  company  saw  the  contract  after  it  was  en- 
tered into,  and  adopted  it,  and  allowed  the  Marquis 
of  Bute  to  withdraw  his  opposition  in  pursuance  of 
it ;  and  it  is  not  denied  that  it  was  in  consideration 
of  the  agreement  that  the  Marquis  withdrew  his 
opposition.  Now,  if  a  party  employs  an  agent,  and 
he  exceeds  his  powers,  yet  if  the  principal  acts  on 
what  has  been  done  by  the  agent,  and  allows  others 
to  act  upon  it,  the  Court  will  not  allow  the  principal 
to  draw  back,  but  will  compel  him  to  abide  by  the 
contract  The  next  point  is,  that  the  company  had 
no  power  to  contract ;  but  the  same  objection  was 
taken  in  Webb  v.  the  Direct  London  and  Portsmouth 
Railway  Company,  and  Preston  v,  the  Liverpool, 
Manchester  and  Newcastle  Railway  Company.  I 
am  of  opinion,  therefore,  that  there  is  nothing  on 
that  ground  to  prevent  a  decree  for  specific  perform- 
ance^ and  I  am  bound  by  the  authorities.    As  to 


A  short  preliminary  discussion  arose  on 
the  opening  of  the  appeal,  whether  the  suit 
being  by  claim,  and  the  appeal  being  from 
the  whole  decree,  the  defendants  shonld 
begin,  but,  by  consent  of  the  defendants, 
the  plaintiffs  began  (2). 

Mr.  Roundell  Palmer  and  Afr.  MaC' 
naghten,  for  the  plaintiffs.-— The  present  is 
stronger  than  Wehb*s  ease,  for  here  the 
period  for  the  formation  of  the  line  has  not 
expired ;  there  the  company  was  insolvent 
and  unable  to  complete  the  line,  here  the 
defendants  are  a  wealthy  corporation.  The 
Master  of  the  Rolls  has  righteously  decided 
that  it  is  not  because  the  company  no 
longer  want  the  land  that  the  plainti^  are 
not  to  have  the  benefit  of  that  contract, 
on  the  faith  of  which  the  late  Marquis  of 
Bute  withdrew  his  powerful  opposition 
to  their  bill.  His  Honour  has  also  well 
answered  the  objection  as  to  any  uncer- 
tainty as  to  the  land  required.  We  say  the 
meaning  of  the  words  '*  land  required  for 
the  railway,"  is  land  which,  at  the  time  of 
the  contract,  as  shewn  in  the  map  annexed 
to  and  referred  to  in  it,  was  assumed  would 


laches  there  is  no  difficulty.  It  is  true  that  the  rule 
is,  and  the  cases  shew,  that  parties  must  not  delay, 
but  must  bring  forward  their  claims  with  reasonable 
diligence,  if  they  expect  to  succeed  in  obtaining 
redress ;  and  I  shall  no|  be  the  first  Judge  to  weaken 
that  principle  ;  but  in  all  those  cases  the  contract 
was  given  up  at  the  time.    Here,  on  the  contrary, 
it  was  kept  for  a  year  and  a  half,  and  that  is  the 
laches,  not  of  the  plaintifia,  but  of  the  defendants 
themselves.   It  is  true  no  claim  was  filed  till  eighteen 
months  after  the  draft-agreement  was  returned,  but 
it  was  only  then  that  the  compulsory  powers  of  the 
company  ceased;  and  the  plaintifis  did  not  know 
whether  the  company  would  or  not  take  the  land, 
and  all  this  time  the  contract  was  insisted  on 
as  valid.    I  am  of  opinion,  therefore,  that  the  cases 
as  to  laches  do  not  apply.  As  to  the  contract,  or  the 
enforcement  of  it  being  useless,  it  is  the  fault  of 
the  defendants  themselves,  for  they  might  have 
done  all  they  contemplated  doing ;  and  it  would  be 
a  dangerous  principle  to  say,  that  because  one  party 
to  a  contract  has  changed  his  mind,  and  now  that 
he  finds  it  of  no  use,  refuses  to  carry  it  out,  that, 
therefore,  specific  performance  cannot  be  enforeed. 
As  to  the  hardship  of  the  case,  that  qnestion  waa 
discussed  in  Webb  v.  the  Direct  London  and  Ports- 
mouth Railway  Company ;  and  I  adopt  the  Tiews 
there  propounded.    The  case  is  one  in  which  I  am 
bound  by  authority,  and  specific  performance  must 
be  decreed,  and  there  must  be  a  reference   aa  to 
whether,  and  when  first,  a  good  title  was  shewn." 
'  (2)  See  this  point  of  practice  decided,  Sima  «. 
Helling,  ante,  p.  887. 
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be  required  for  the  formation  of  the  line. 
The  following  cases,  in  addition  to  those 
dted  in  the  court  below,  were  referred 


Webb  ▼.  the  Direct  London  and  Ports' 

mouth  Railway  Company  (on  appeal), 

ante,  387- 
Peacock  v.  Pensonf  11  Beav.  355 ;  s.  c. 

18  Law  J.  Rep.  (n.s.)  Chanc.  57. 
Edwards  v.  the  Grand  Junction  Railway 

Company^  1  Myl.  &  Cr.  650 ;   s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  47* 

Lord  Justice  Knight  Bruce,  soon  after 
the  opening  of  the  case,  inquired  of  the 
counsel  for  the  defendants,  whether,  if  the 
Court  should  think  an  action  ought  to 
be  brought,  the  company  were  willing  to 
admit  at  the  trial  that  the  heads  of  agree- 
ment, dated  the  Ist  of  April  1847)  were  a 
contract  under  the  common  seal  of  the 
company,  or  to  that  effect.  The  question 
was  answered  in  the  affirmative,  and  it 
was  said  that  the  company  would  make 
any  admissions  which  the  Court  should 
thmk  necessary  to  meet  the  justice  of  the 


Mr.  BetheU,  Mr.  WiUcock  and  Mr. 
Speedy  for  the  defendants. — ^The  first  and 
most  material  question  for  the  Court  to 
consider  is,  whether  it  will  lend  its  aid  to 
enforce  specific  performance  at  all  in  such 
a  case ;  whether  it  will  not  adhere  to  its 
own  determination  in  Mr.  Webb's  case, 
which  practically  adopted  the  principle 
lucidly  laid  down  by  Lord  Redesdale  in 
the  case  of  Harnett  v.  Yeilding  (3),  both 
with  respect  to  uncertainty  in  agreements, 
and  also  upon  the  question  of  the  defendants 
being,  or  not  being,  legally  competent  to 
perform  the  act  sought  to  be  enforced.  At 
page  553  he  says,  '*  I  have  bestowed  a  good 
deal  of  consideration  upon  this  case,  and 
particularly  with  reference  to  the  jurisdic- 
tion exercised  by  courts  of  equity  in  de-* 
creeing  specific  performance  of  agreements* 
Whether  courts  of  equity  in  their  determi- 
nations on  this  subject  have  always  con* 
sidered  what  was  the  original  foundation  of 
decrees  of  this  nature,  I  very  much  doubt: 
I  believe  that  from  something  of  habit  de- 
crees of  this  kind  have  been  carried  to  an 

(3)  2  Sch.  &  Let  563. 


extent  which  has  tended  to  injustice.    Un- 
questionably the    original  foundation   of 
these  decrees  was  simply  thi%  that  damages 
at  law  would  not  give  the  party  the  com- 
pensation to  which  he  was  entitled ;  that 
is,  would  not  put  him  in  a  situation  as 
beneficial  to  him  as  if  the  agreement  were 
specifically  performed.  On  Uiis  ground  the 
Court,  in  a  variety  of  cases,  has  refused  to 
iaterfere,  where  from  the  nature  of  the  case 
the  damages  must  necessarily  be  commen- 
surate to  Uie  injury  sustained.*'  Then,  after 
an  instance  in  point,  and  a  statement  as  to 
the  propriety  of  conduct  of  a  plaintiff  being 
necessary  to  induce  the  Court  to  interfere, 
his  Lordship  adds,  "  He  must  also  shew 
that  in  seeking  the  performance,  he  does 
not  call  upon  the  other  party  to  do  an  act 
which  he  is  not  lawfully  competent  to  do ; 
for  if  he  does,  a  consequence  is  produced 
that  quite  passes  by  the  object  of  the  Court, 
in  exercising  the  jurisdiction,  which  is  to 
do  more  complete  justice."     There  is  the 
sound  principle  of  the  Court.     Here  it  is 
quite  obvious   that  it  is  against  public 
policy,  against  the  policy  of  the  law,  to 
assist,  nay  more,  to  force  a  corporation,  as  is 
here  asked,  to  obtain  land  which  they  never 
can  hold  for  the  purposes  for  which  alone 
they  were  by  the  legislature  created  a  cor- 
poration.    To  say  that  the  period  for  the 
formation  of  the  railway  has  not  expired, 
and  that,  therefore,  the  company  may  have 
the  land,  involves  a  practical  absurdity, 
for  this  line  of  railway  must  be  formed 
between  the  day  when  this  Court  will  pro- 
nounce its  judgment  and  the  9th  of  July, 
a  thing  physically  impossible  to  be  done. 
Then,  the  land  to  be  taken  was  not  what 
was  marked  on  the  map,  but  what  was 
actually  wanted  for  the  formation  of  the 
line,  and  as  none  is  now  wanted  none  should 
be  paid  for.  At  any  rate,  the  words,  if  they 
do  not  bear  this  interpretation,  are  too 
vague,  too  uncertain  to  be  enforced.  Then 
the  1,000/.  is  to  be  paid  for  depreciation  of 
homesteads.     How  can   it  be  said  what 
homesteads  are  depreciated,  so  long  as  it  is 
uncertain  what  homesteads  will  be  inter- 
fered with  ?   And  as  no  line  is  to  be  made 
no  homesteads  can  be  interfered  with. 

[Mr,  Roundell Palmer. '^Vfe  do  not  insist 
on  our  claim  to  the  1,000/.  We  abandon 
that.     We  waive  it  in  this  court.] 

The  case,  if  one  to  be  entertained,  is  one 
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for  damages  at  law,  and  not  for  specific 
performance — Bkmd  v.  Crowley  (4)  and 
Gervais  v.  Edwards  (5).  Tlie  laches  of  the 
plaintiffs  are  not  to  be  lost  sight  of,  who, 
although  they  received  notice  of  the  aban- 
donment of  the  line  so  early  as  the  14th  of 
October  1848,  did  not  file  their  claim  until 
the  middle  of  June  1850,  nor  bring  it  to  a 
hearing  until  the  latter  part  of  February 
1852. 

Mr.  Macnaghten,  in  reply.— There  is  no 
absurdity  whatever  in  saying  that  the  line 
can  be  formed,  although  the  time  limited 
by  the  act  will  expire  on  the  9th  of  July 
next,  for  there  is  ample  time  to  obtain  an 
act  further  extending  the  period  for  that 
purpose.  On  the  question  of  laches  the 
Master  of  the  Rolls  very  justly  said,  that 
the  contract  was  all  along  insisted  on  by 
the  plaintiffs,  as  it  had  been  by  the  Mar- 
quis of  Bute,  and  that  the  draft  of  the 
formal  instrument  having  been  kept  for  a 
year  and  a  half  before  it  was  returned 
altered  by  the  solicitor  of  the  company, 
shewed  that  the  laches  were  on  their  side, 
not  on  ours. 

Lord  Justice  Lord  Crakworth. — ^This 
case  was  decided  by  his  Honour  the  Master 
of  the  Rolls,  on  the  i&uthority  of  the  case 
of  Webb  V.  the  Direct  London  and  Ports^' 
mouth  Railway  Company ;  not  as  that  case 
now  stands,  it  having  been  brought  by 
appeal  to  this  Court,  but  as  it  was  after 
the  decision  of  it  by  his  Honour  the  Vice 
Chancellor  Turner.  As  I  understand  from 
counsel,  the  Master  of  the  Rolls  seemed  to 
intimate  an  opinion  that  but  for  that  autho- 
rity, probably,  his  decision  might  not  have 
been  such  as,  in  £EU!t,  it  was.  If  that  be  so, 
inasmuch  as  that  case  of  Webb  v.  the  Direct 
London  and  Portsmouth  Railway  Company 
has  since  been  decided  otherwise  than  it 
was  decided  by  Vice  Chancellor  Turner, 
we  have  not,  in  fact,  the  duty  of  substan- 
tially overruling  anything  that  was  meant 
to  be  decided  by  his  Honour  the  Master  of 
the  Rolls,  and  we  shall  be  acting  in  con- 
formity with  what  would  probably  have 
been  his  opinion,  but  for  a  decision  which 
he  then  thought  binding  upon  him,  though, 
in  fact,  that  decision  has  since  been  over- 

(4)  6  Exch.  Rep.  622 ;  s.  c.  20  Law  J.  Rep.  (n.b.) 
£xch.  218. 
(6)  2  Dr.  &  War.  82. 


ruled.  Now,  I  confess  I  think  that  this  is 
a  weaker  case  than  WebVs  case^  so  far  as 
the  plaintiffs  are  concerned,  inasmuch  as  it 
was  offered  that  this  should  be  put  into  a 
train  of  inquiry  at  law.  It  is,  perhaps,  not 
necessary,  and  perhaps  not  proper,  to  give 
any  opinion  about  what  the  construction  of 
the  agreement  is,  but  it  seems  to  me  much 
more  doubtful  whether  there  was  any  bind- 
ing contract  at  all,  which  was  also  the  case 
in  Webb  v.  the  Direct  London  and  PortS" 
mouth  Railway  Company.  Upon  that,  how- 
ever, I  give  no  opinion.  It  may  be  that 
there  was  such  a  contract,  or  it  may  be  there 
was  not  such  a  contract.  The  ground  oh 
which  we  proceeded  in  Webb  v.  the  Dhreet 
London  and  Portsmouth  Railway  Company 
was  this :  that  whether  it  was  a  contract  or 
not,  the  circumstances  of  the  case  made  it 
such  that  it  was  not  fit  for  this  Court  to 
interfere  by  way  of  specific  performance, 
because  these  two  circumstances  conspired: 
first,  that  complete  relief  might  be  obtained 
at  law,  if  the  parties  were  entitled  to  any 
relief;  and  secondly,  the  principle  of  mu- 
tuality wholly  failed,  for  it  was  impossible 
for  the  company  to  hold  the  land  for  their 
benefit  in  consideration  of  the  money  which 
they  were  to  pay.  Now,  it  appears  to  me 
that  that  principle  applies  precisely  in  the 
same  way  in  this  case  as  it  did  in  that* 
Supposing  that  this  was  a  contract  by  Mr. 
Driver,  amounting  to  a  positive  contract 
that,  if  the  railway  act  passed,  these  specific 
pieces  of  land  (assuming  them  to  be  defined) 
should  be  taken,  and  a  given  sum  paid  for 
them;  supposing  that  was  so,  then  the 
only  difiiculty  which  the  present  plaintiffs 
are  in  is  this :  that  it  was  a  contract,  not  (as 
it  was  in  Webb  v.  the  Direct  London  and 
Portsmouth  Railway  Company f)  binding  on 
the  defendants,  because  it  was  entered  into 
by  Mr.  Driver,  as  agent,  who  had  no  autho- 
rity to  bind  them.  The  interference,  there- 
fore, of  this  Court  on  the  principle  of  the 
case  of  Edwards  v.  the  Grand  Junction 
Railway  Company^  and  one  or  two  others, 
which  were  decided  on  the  same  principle, 
is  not  to  be  entertained.  Now,  that  may 
give  a  title  to  relief  in  this  Court,  but  the 
only  relief  it  could  give  would  be  to  put 
the  parties  in  the  same  situation  as  they 
were  in  the  case  of  Webb  v.  the  Direct 
London  and  Portsmouth  Railway  Company^ 
where,  in  point  of  fact,  the  company,  after 
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the  act  of  parliament  bad  been  obtained, 
entered  i  nto  a  contract  binding  themselTes 
to  adopt  the  contract  entered  into  by  the 
parties  before  the  company  came  into  exist- 
ence. That  is  the  course  which  appears  to 
me,  and,  I  think,  to  my  learned  Brother, 
proper  to  be  taken,  and  will  be  the  course 
that  will  do  substantial  justice  in  this  case. 
It  was  agreed  in  the  outset  that  the  defen- 
dants would  enter  into  any  admissions  or 
stipulations  that  might  be  necessary  to 
enable  the  plaintiffs  to  raise  the  question 
at  law,  such  as  that  the  company  will  ad- 
mit that  an  agreement  dated  the  10th  of 
July  1847,  was  duly  entered  into  by  them 
under  the  common  seal.  The  terms,  how- 
ever, of  such  admissions  can  be  arranged, 
and  the  case  be  mentioned  again. 

Lord  Justice  Knioht  Bruce.— Perhaps 
the  time  that  the  plaintiffs  suffered  to  elapse 
after  the  passing  of  the  act  of  18479  or  (if 
no  time  before  October  1848,  when  notice 
of  abandonment  was  given,  ought  to  count, 
then)  after  October  1848  before  they  filed, 
in  June  1850,  the  present  chum,  is  fatal  to 
it ;  but  assuming  that  not  to  be  so,  I  am 
unable  to  view  the  case  as  one  for  specific 
performance.  In  the  first  place,  if  the 
parties  were  reversed,  could  the  defendants, 
as  plaintiffs,  have  obtained  a  decree  for 
specific  performance  ?  Against  this,  pro- 
l»bly,  the  mere  circumstance  of  the  aban- 
donment of  the  undertaking,  for  thepurpose 
of  executing  which  the  land  in  question,  or 
so  much  of  it  as  in  truth  was  proposed  or 
agreed  to  be  purchased,  was  purchased  ox 
agreed  to  be  purchased,  would  have  formed 
an  msurmountable  objection.  If  so,  it  may 
be  thought  to  dispose  of  the  actual  conten- 
tion ;  but,  independently  of  any  such  consi- 
deration, I  doubt  whether  to  enforce  specifi- 
cally the  terms,  or  any  part  of  the  terms,  of  the 
document  before  us,  that  of  the  1st  of  April 
1847,  would  not,  in  the  actual  condition  of 
circumstances,  be  against  public  policy,  or, 
in  other  words,  contrary  to  law.  But  set- 
ting aside  this  point  also,  I  am  of  opinion 
that  the  language  of  the  document  in  parts 
of  it  necessary  to  be  construed  and  acted 
upon,  if  there  is  to  be  a  decree  of  any  kind 
for  specific  performance  against  the  defen- 
dants, is  too  vague,  too  uncertain,  too 
obscure,  to  enable  this  Court  to  act  with 


safety  or  propriety  for  any  such  purpose. 
For  this  vagueness,  uncertainty,  and  ob- 
scurity, very  possibly  the  intention  of  the 
agents  concerned  that  a  more  formal  docu- 
ment, not  merely  by  way  of  conveyance, 
but  by  way  of  contract,  should  be  prepared 
and  executed,  may  account.  But,  however 
this  may  be,  the  plaintiffs  must,  I  conceive, 
be  left  to  proceed  at  law  as  they  may  be 
advised ;  they  will  have  the  benefit  of  the 
concessions  for  facilitating  their  proceed- 
ings there  which  the  defendants  have  made 
by  their  counsel. 

May  4.-— The  admissions  finally  arranged 
were  as  follows  : — **  The  defendants,  by 
their  counsel,  consenting  and  undertaking 
that,  in  the  event  of  an  action  being,  before 
the  end  of  Trinity  term  next,  brought 
against  them  by  or  for  the  benefit,  or  under 
the  direction  of  the  plaintiffs,  for  the  pijr- 
pose  of  obtaining  damages  for  the  breach 
of  the  alleged  agreement  of  the  1st  of  April 
1847»  and  such  action  being  prosecuted 
with  due  diligence,  the  defendants  will  in 
such  action,  and  for  the  purposes  thereof, 
admit  that,  on  the  10th  of  July  1847,  a 
deed  was  duly  executed  by  the  defendants, 
under  their  common  seal,  whereby  they 
covenanted  for  themselves  and  their  suc- 
cessors, with  the  late  Marquis  of  Bute,  his 
executors  and  administrators,  that  they 
would  perform  all  agreements,  if  any, 
entered  into  previously  to  the  9tii  of  July 
1847  by  Edward  Driver,  acting,  or  pur- 
porting to  act,  as  their  agent  for  the  pur- 
chase of  any  lands  from  tihe  said  Marquis, 
to  be  taken  by  them  for  the  intended  rail- 
way, and  for  compensation  to  be  made  for 
any  damage  to  be  occasioned  by  the  said 
railway,  in  the  same  way  as  if  such  agree- 
ments or  agreement,  if  any,  had  been  duly 
entered  into  by  them  under  their  common 
seal  on  the  day  of  the  date  thereof,  and  as 
if  they  had  then  been  duly  authorized  by 
law  to  enter  into  such  agreement  or  agree- 
ments, the  defendants  also  consenting  to 
dispense  with  profert  in  such  action ;  and 
any  of  the  parties  are  to  be  at  liberty  to 
apply  to  this  Court  as  there  shall  be  occa- 
sion." 
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PEARD  P.  KEKEWICH. 


Will — Power — Execution — Remoteness 
— Accumulations. 

G,  P,  a  tenant  for  life  of  real  estate,  toith 
remainder  for  all  and  every ,  or  any  one  or 
more,  to  the  exclusion  of  the  other  or  others  of 
his  children  as  he  should  by  deed  or  unU  ap- 
jmnt^  made  an  appointment  to  trustees  upon 
trust  for  his  son  G,  S,  P,  his  heirs,  executors, 
administrators  and  assigns,  and  to  be  conveyed 
to  him  when  and  as  he  should  attain  the  age 
of  twenty 'three  years;  and  in  ease  his  son  G. 
S,  P,  should  die  before  he  should  have 
attained  the  age  of  twenty ^one  years,  to  the 
use  of  the  second,  third,  and  fourth,  and 
every  other  son  of  the  testator  successively  in 
tail,  with  remainder  to  his  daughters  in  tail, 
with  remainder  to  his  brother  in  fee.  And 
after  directing  the  payment  of  two  annual  sums 
of  money  during  the  minority  of  his  son,  he 
direoted  his  trustees  to  invest  the  clear  residue 
of  the  rents  and  profits  to  accumulate  until 
G,  S,  P,  or  such  other  sons  as  aforesaid, 
should  attain  the  age  of  twenty-three,  and  on 
his  or  their  first  attaining  that  age,  then  upon 
trust  to  pay  over  all  such  securities  and  accu- 
mulations unto  G.  S.PfOrto  such  other  sons, 
his  executors,  administrators  and  assigns,  for 
his  and  their  absolute  use  and  benefit:'^-' 
Held,  that  the  power  of  appointment  was  duly 
exercised;  that  G,  S.  P.  took  an  estate  in 
fee  upon  the  death  of  the  testator  liable  to  be 
divested  in  ease  of  his  death  under  twenty- 
one,  and  that  the  trust  for  accumulation  was 
valid  until  G,  S,  P.  attained  the  age  of 
twenty-three. 

This  was  a  special  case  under  the  13  & 
14  Vict.  c.  35. 

Shuldham  Peard,  by  his  will,  dated 
the  15th  of  June  1829,  gave  and  devised 
all  his  lands,  tenements,  and  hereditaments 
wheresoever,  unto  and  to  the  use  of  the 
defendants  William  Henry  Whitehead  and 
Deeble  Boger,  their  heirs  and  assigpis,  upon 
trust  as  to  one-^half  of  whatever  might  be 
his  estate  and  interest  in  the  tithes  of  the 
parish  of  Budock  and  Falmouth,  in  the 
county  of  Cornwall,  and  as  to  certain  other 
hereditaments  therein  particularly  specified 
and  described,  upon  certain  trusts  therein, 
in  favour  of  his  son  John  Whitehead  Feard 


and  his  children :  and  as  to  all  the  rest  and 
remainder  of  the  lands,  tenements,  and 
hereditaments  devised  to  his  said  trustees, 
upon  trust  for  his  the  said  testator's  son 
George  Peard  and  his  assigns  during  his 
natural  life,  with  remainder  for  all  and 
every,  or  any  one  or  more,  to  the  exclusion 
of  the  others  or  other  of  them,  of  the  child- 
ren of  Geoi^e  Peard,  for  such  estate  or 
estates,  and  in  such  manner  and  form  as 
George  Peard  should  at  any  time  or  times 
by  any  writing  or  writings,  to  be  by  him 
signed  and  sealed  in  the  presence  of,  and 
attested  by  two  or  more  credible  witnesses, 
or  by  his  last  will  and  testament  in  writing 
to  be  signed  and  published  as  the  law  re- 
quired for  the  devise  of  real  estates,  direct, 
limit  and  appoint ;  and  in  default  of  such 
direction,  limitation,  or  appointment,  or 
subject  thereto,  upon  trust  for  all  and  every 
the  children  of  the  said  George  Peard  in 
tail,  such  children  to  be  entitl^  equally  as 
tenants  in  common  in  tail,  with  cross  re- 
mainders in  tail  between  such  children 
respectively  as  tenants  in  tail  for  the  time 
being,  to  be  always  entitled  if  more  than 
one  as  equal  tenants  in  common,  with  re- 
mainder if  there  should  be  but  one  child 
for  that  one  child  in  tail,  with  remainder  for 
the  said  J.  W.  Peard,  his  heirs  and  assigns 
for  ever;  and  the  testator  declared  that 
such  of  the  estates  for  life  thereinbefore 
limited  should  be  considered  as  without 
impeachment  for  waste;  and  the  said  testator 
declared  that  the  estate  and  interest  of  all 
married  women  entitled  under  the  limita- 
tions in  his  will  should,  whether  the  same 
.were  real  or  personal  estate,  be  for  their 
separate  use  and  benefit  indep^ident  of 
their  husbands. 

By  a  codicil,  dated  the  4th  of  June  1831, 
the  testator,  after  stating  that  he  had,  since 
the  date  of  his  will,  contracted  to  purchase 
of  the  representatives  of  Mr.  Richards 
his  moiety  or  interest  in  the  tithes  of 
Budock,  gave  and  devised  such  moiety  or 
interest  to  the  above-named  defenduits, 
W.  H.  Whitehead  and  D.  Boger,  their 
heirs  and  assigns,  to  hold  the  same  upon 
the  trusts  declared  concerning  the  oUier 
moiety  of  the  same  tithes  which  he  was 
then  seised  of  or  entitled  to. 

On  the  27th  of  December  1832,  Shuld- 
ham  Peard  died,  leaving  his  two  sons  6. 
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Peard  and  J.  W.  Peard  surviving;  he  was 
seised  of  real  estates  which  were  not  in  any 
way  affected  or  disposed  of  by  his  will  and 
codicil,  otherwise  than  as  his  residuary  real 
estate,  of  which  trusts  were  declared  by  his 
will  and  codicil  in  favour  of  Greorge  Peard 
and  his  children. 

By  an  indenture,  dated  the  5th  of  July 
]  833,  between  J.  W.  Peard  of  the  one  part, 
and  G.  Peard  of  the  other  part,  J.  W.  Peard 
granted  and  teleased  to  6.  Peard  and  his 
heirs  the  quarter  of  all  that  undivided 
moiety,  which  by  the  will  and  codicil  of 
Shuldham  Peard  was  devised  to  or  in  trust 
for  J.  W.  Peard  during  his  life,  with  limi- 
tations over  in  favour  of  his  children,  of  and 
in  the  tithes  in  the  parish  of  Budock,  to 
hold  the  same  unto  the  said  6.  Peard,  his 
heirs  and  assigns,  for  and  during  the  natural 
life  of  John  Whitehead  Peard,  to  the  use 
of  the  said  6.  Peard,  his  heirs  and  assigns, 
during  the  natural  life  of  the  said  J.  W. 
Peard. 

Before  the  date  of  the  will  of  S.  Peard, 
6.  Peard  had  intermarried  with  Frances 
Cook  Peard,  and  by  her  had  two  sons  and 
three  daughters,  that  is  to  say,  6.  Peard, 
bom  the  25th  of  July  1825,  who  died  on 
the  2nd  of  August  in  the  same  year ;  the 
plaintiff  G.  S.  Peard,  bom  the  29th  of  June 
1 829,  in  the  lifetime  of  S.  Peard ;  the  defen- 
dant Charlotte  Kekewich,  who  attained 
twenty-one,,  and  was  the  wife  of  the  defen- 
dant Trehawke  Kekewich ;  Francis  Peard, 
who  was  bom  on  the  30th  of  June  1832, 
and  died  the  3rd  of  June  1834 ;  and  the 
defendant  Frances  Peard,  who  was  still  an 
infant  of  the  age  of  sixteen  years. 

G.  Peard,  by  his  wiU,  dated  the  30th  of 
November  1836,  appointed  his  wife  F.  C. 
Peard  his  sole  executrix,  and  also  appoint- 
ed her  during  her  life,  and  after  her  decease 
his  trustees  thereinafter  named,  and  the 
survivors  and  survivor  of  them,  guardians 
of  the  persons  and  property  of  his  children 
during  their  respective  minorities ;  and  after 
making  various  provisions  respecting  his 
personal  estate,  the  testator  thereby  gave, 
devised,  and  bequeathed  and  appointed  all 
that  one-eighth  part  of  the  great  tithes  of 
Budock,  in  the  county  of  Cornwall,  or  the 
ram  of  money  equivalent  to  such  eighth 
part,  as  the  same  might  have  been  con- 
veyed or  secured  to  him  under  and  by 
virtue  of  a  deed  under  the  hand  and  seal 
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of  his  brother  J.  W.  Peard,  and  also  all  and 
singular  other  the  lands,  tenements,  tithes, 
and  hereditaments,  and  parts  and  shares 
thereof  to  which  he  was  in  any  way  seised 
or  entitled,  or  over  which  he  had  a  power 
of  appointment  or  disposal  under  or   by 
virtue  of  the  last  will  and  testament  of  his 
father  S.  Peard,  deceased,  or  otherwise  how* 
soever,  unto  Hugh  Middleton  Ellicombe, 
William   Henry  Whitehead,   and   George 
Bradford  Ellicombe,  their  heirs,  executors 
and  administrators,  according  to  the  nature 
and  quality  thereof  respectively,  in  trust 
for  his  son  G.  S.  Peard,  his  heirs,  execu- 
tors, administrators  and  assigns,  and  to  be 
respectively  conveyed,  assigned  and  assured 
to  him  when  and  as  he  should  attain  the 
age  of  twenty-three  years ;  and  in  case  his 
said  son  G.  S.  Peard  should  die  before  he 
should  have  attained  the  age  of  twenty-one 
years,  to  the  use  of  the  second,  third,  fourth, 
and  all  and  every  other  son  and  sons  of 
the  said  testator's  body  lawfully  begotten, 
whether  bom  in  his,  the  said  testator's, 
lifetime  or  after  his  decease,  severally  and 
successively  and  in   remainder  one  after 
another  as  they  and  every  of  them  should 
be  in  seniority  of  age  and  priority  of  birth ; 
and  of  the  several  and  respective  heirs  of 
the  body  and  bodies  of  all  and  every  such 
son  and  sons  issuing,  the  elder  of  such 
sons  and  the  heirs  of  his  body  issuing  being 
always  preferred,  and  to  take  before  the 
younger  of  the  same  son  and  sons,  and  the 
heirs  of  his  and  their  body  and  bodies  issu- 
ing, and  to  be  respectively  conveyed,  as- 
signed, and  assured  to  such  respective  sons 
when  and  as  they  should  first  attain  the 
age  of  twenty-three  years ;  and  for  default 
of  such  issue  to  the  use  of  his,  the  testator's, 
daughters  Charlotte  Kekewich  and  Frances 
Peard,   and  of  all  and   every  other  the 
daughter  and  daughters  of  his  body  law- 
fully issuing  and  to  be  begotten,  equally 
to  be  divided  between  and  amongst  them, 
share  and  share  alike,  and  they  to  take  as 
tenants  in  common,  and  to  the  use  of  the 
several  heirs  of  the  body  and  bodies  of  all 
his  several  daughters  respectively  issuing ; 
and  in  case  of  the  death  and  failure  of  issue 
of  the  body  and  bodies  of  any  one  or  more 
of  his  said  daughters,  then  as  to  the  part 
and  share  of  her  or  them  so  dying  without 
issue,  to  the  use  of  the  survivors  or  others 
of  his  said  daughters,  equally  to  be  divided 
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between  and  amongst  them,  share  and  share 
alike  as  tenants  in  common,  and  to  the  use 
of  the  several  and  respective  heirs  of  the 
body  and  bodies  of  such  surviving  or  other 
daughters  lawfully  issuing;  and  if  there 
should  be  a  failure  of  issue  of  all  such 
daughters  but  one,  then  to  the  use  of  such 
only  remaining  daughter  and  the  heirs  of 
her  body  lawfully  issuing ;  and  for  default 
of  such  issue  to  the  use  of  his  brother  J.  W. 
Peard,  his  heirs  and  assigns  for  ever.  And 
the  testator  did  thereby  direct  the  trustees 
or  trustee  for  the  time  being  of  that  his 
will,  by  and  out  of  the  rents  and  profits  of 
the  lands,  tithes,  and  hereditaments  therein- 
before appointed,  to  pay  unto  his  wile  and 
her  assigns  until  his  eldest  son  should 
attain  the  age  of  seventeen  years  a  clear 
yearly  sum  of  501,  for  or  towards  the  main- 
tenance and  education  of  his  son  6.  S. 
Peard,  by  two  even  half-yearly  payments, 
the  first  payment  thereof  to  be  made  at  the 
end  of  six  calendar  months  next  after  his 
decease ;  and  the  testator  did  thereby  declare 
that  on  his  son  6.  S.  Peard  attaining  the 
age  of  seventeen  years,  or  in  case  of  his 
dying  before  that  age,  then  his  second, 
third,  fourth,  or  any  other  son  of  his  body 
lawfully  issuing  and  attaining  the  age  of 
seventeen  years,  it  should  be  lavrful  for  the 
trustees  or  trustee  for  the  time  being  of 
that  his  will  to  allow  and  apply  the  sum 
of  250^.  per  annum  out  of  the  rents  and 
profits  of  the  lands,  tithes  and  heredita^ 
ments,  for  the  maintenance  and  education 
of  his  son  6.  S.  Peard,  or  such  other  son 
as  aforesaid,  at  one  of  the  Uni verities  of 
Oxford  or  Cambridge,  or  otherwise  for  his 
or  their  benefit,  support,  or  advancement  in 
the  world,  in  such  manner  in  all  respects  as 
his  wife  if  living,  whether  sole  or  covert, 
should  direct,  or  if  dead,  as  his  trustees  or 
trustee  for  the  time  being  should  think 
proper,  it  being  his  will  and  intention  that 
no  fdture  husband  of  his  wife  should  have 
any  power  or  controul  over  George  S. 
Peard  or  any  other  of  her  children  or  their 
property;  and  subject  as  aforesaid,  the 
testator  directed  his  trustees  or  trustee  from 
time  to  time  to  invest  all  the  clear  residue 
of  the  rents  and  profits  which  should 
remain  after  satisfying  and  discharging  the 
yearly  sums  of  50/.  and  250/.,  and  all 
necessary  outgoings  in  respect  of  the  real 
estates  theretofore   appointed,  in  govern- 


ment or  public  securities  to  accumulate, 
and  also  to  accumulate  the  accumulations 
in  like  manner,  until  his  son  G.  S.  Peard, 
or  such  other  sons  as  aforesaid  should  first 
attain  the  age  of  twenty-three  years,  and 
on  his  or  their  first  attaining  that  age, 
then  upon  trust  to  pay,  assign  and  mnJ^e 
over  all  such  securities  and  accumulations 
unto  G.  S.  Peard,  or  to  such  other  sons  as 
aforesaid  who  should  live  first  to  attain 
that  age,  his  executors,  administrators  and 
assigns,  for  his  and  their  own  absolute  use 
and  benefit. 

George  Peard  died  on  the  16th  of  Feb- 
ruary 1837;  his  will  was  proved  by  his 
widow  and  executrix,  but  he  never  exer- 
cised his  power  of  appointment  over  the 
residuary  real  estate  of  t^e  said  Sbuldham 
Peard,  otherwise  than  by  his  will. 

The  construction  of  the  will  not  being 
clear,  questions  were  raised,  first,  whether 
the  power  of  appointment  given  by  the  will 
of  S.  Peard  to  George  Peard  was  duly 
exercised  by  the  will  of  Gieorge  Peard. 

Secondly,  what  estate  or  interest  G.  S. 
Peard  took  under  such  appointment,  if  any, 
and  in  particular  whether  the  same  estate 
or  interest  was  or  not  vested  on  the  said 
G.  S.  Peard  attaining  the  age  of  twenty- 
one  years. 

Thirdly,  whether  under  such  appoint- 
ment, if  any,  the  trust  in  the  will  of  G. 
Peard  contained  for  accumulating  the  sur- 
plus rents  of  the  residuary  real  estate  of 
S.  Peard  until  G.  S.  Peard  or  such  other 
sons  of  the  said  O.  Peard  should  attain 
the  age  of  twenty-three  years,  was  valid 
or  invalid,  and  if  invalid,  to  what  extent, 
and  who  were  entitled  to  such  surplus  rent 
and  the  accumulations,  and  in  what  pro- 
portions. 

Fourthly,  whether  the  trusts  of  the  will 
of  G.  Peaid  contained  for  accumulating 
the  profits  of  the  tithes  granted  to  G. 
Peard,  by  the  indenture  of  the  5th  of  July 
18S8,  until  G.  S.  Peard  or  such  other  sons 
of  George  Peard  should  attain  the  age  of 
twenty- three  was  valid  or  invalid;  if  in- 
valid, to  what  extent  was  the  same  invalid, 
and  who  were,  or  was,  entitled  to  the  profits 
of  the  tithes,  and  tihe  accumulations  thereof, 
and  in  what  proportions. 

Mr,  WaJfoU  and  Mr,  AmphleU^  for  the 
plaintiff  G.  S.  Peard. — The  limitations  in 
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the  will  executing  the  power  must  be 
read  aa  if  inserted  in  the  will  creating  the 
power  —  Duke  of  Marlborough  ▼.  Lord 
Godolphin  (1),  1  Sugd.  on  Powers^  498, 
6th  ed.,  1  Jar.  on  Wills,  248.  In  this  case 
the  power  was  given  that  the  appointee 
might  appoint  among  children,  but  he  gave 
it  to  his  first  son  attaining  twenty-one, 
and  with  a  direction  that  it  should  be  con- 
veyed to  such  son  at  twenty-three;  the 
interest,  however,  was  vested  at  twenty- 
one,  not  only  in  the  real  estate,  but  also 
in  the  accumulation  of  the  rents. 

Mr.  Lloyd  and  Mr.  J.  H.  Painter.— The 
true  construction  of  this  will  is,  that  such 
one  of  the  sons  of  the  appointor  as  should 
attain  twenty-three  should  be  entitled  to 
the  accumulations.  In  all  cases  of  powers 
of  appointment  by  will,  it  relates  to  the 
circumstances  as  they  existed  at  the  death 
of  the  testator,  and  not  as  they  existed  at 
the  date  of  the  will.  The  plaintiff  G.  S. 
Peard  was  one  of  a  class.  The  testator 
directed  that  the  first  son  attaining  twenty- 
three  should  take.  The  plaintiff  has  not 
made  out  his  tide  to  the  accumulations,  as 
there  was  no  gift  to  him  except  that  con- 
tained in  the  direction  to  convey  at 
twenty-three.  The  gift  to  his  daughter, 
in  default  of  such  issue,  referred  to  all  the 
antecedent  limitations,  meaning  that  they 
should  all  attain  twenty-three,  until  which 
time  it  was  intended  there  should  be  no 
enjoyment  of  the  gift.  The  words  of  con- 
veyance were  connected  with  the  words  of 
gift.  In  this  case  the  construction  must  be 
made  with  reference  to  the  will  creating 
the  power.  It  is,  therefore,  asked  that 
so  much  of  the  gifts  as  exceeded  the  period 
allowed  by  law,  might  be  declared  void, 
and  go  under  the  provisions  contained  in 
the  wiU  of  Shuldham  Peard. 

Browne  v.  SioughioUj  14  Sim.  369; 
8.  c.  15  Law  J.  Rep.  (n.s.)  Chanc. 
391. 

Ferrand  v.  Wilton^  4  Hare,  344 ;  s.  c. 
15  Law  J.  Rep.  (n.s.)  Chanc.  41. 

Ring  v.  Hardwick,  2  Beav.  352. 

Lord  SotUhampton  v.  the  Marquis  of 
Hertford,  2  Yes.  &  Bea.  54. 

Marshall  v.  Holloway,  2  Swanst.  432. 

Doe  d.  Wight  v.  Cundall,  9  East,  400. 

PoHer  V.  Fox,  6  Sim.  485. 

(1)  1  £deD,  404;  s.  c.  2  Vm.  ten.  61. 


Leake  v.  Robinson,  2  Mer.  363. 

Williams  v.  Teak,  6  Hare,  239. 

Lord  DungannonY.  Smith,  12  CI.  &  F. 

546. 
Doed.  Harris  Y.  Taylor,  10  Q.B.  Rep. 

718. 
1  Sugd.  on  Powers,  498,  6th  ed. 
Saunders  v.   Vautier,   Cr.  &  P.  240; 

s.  c.  4  Beav.  115  ;   10  Law  J.  Rep. 

(n.b.)  Chanc.  354. 
Lewis  on  Perpetuity,  528,  c.  18,  n.  p.  27. 
1  Jar.  on  Devises,  259. 

Mr.  Nalder,  for  the  trustees  of  the  will 
of  George  Peard  and  also  for  Frances 
Peard,  an  infont.— The  testator  was  entitled 
to  a  portion  of  the  tithes  pur  auter  vie, 
limited  to  himself,  his  heirs  and  assigns. 
If,  therefore,  the  bequest  was  bad,  it  would 
seem  that  the  legal  representative  of  George 
Peard  was  entiUed. 

Doe  d.  Jeffy.  Robinson,  8  B.  &C.  296; 
s.  c.  2  M.  &  R.'249 ;  6  Law  J.  Rep. 
K.B.  273. 
1  Williams  on  Executors,  571* 

The  Master  of  the  Rolls. — Upon  the 
first  question,  I  think  the  will  was  a  good 
execution  of  the  power  of  appointment. 
With  respect  to  the  second  question,  the 
gift  was  made  to  trustees  upon  trust  for 
George  S.  Peard,  his  executors,  adminis- 
trators and  assigns.  It  has  been  con- 
tended that  I  must  stop  there,  and  that  is 
my  opinion.  On  the  other  hand,  it  is 
contended  tiiat  I  must  construe  it  with 
reference  to  the  succeeding  sentence;  but 
stopping  at  the  first  part,  the  sentence  is 
complete,  and  no  doubt  exists  tiiat,  if  you 
give  an  estate  to  trustees  upon  trust  for 
anotiier  person,  his  heirs  and  assigns,  he 
will  take  an  estate  in  fee  simple  upon 
the  death  of  the  original  testator,  and  no 
further  words  are  required  to  make  the 
gift  complete,  as  the  words  are  complete 
in  themselves.  It  is,  however,  said  that  tiie 
gift  cannot  be  separated  from  the  words 
which  follow,  and  that  they  are  mixed  up 
with  it:  but  that  seems  contrary  to  the 
grammatical  sense  of  the  sentence,  as  well 
as  the  authorities  in  which  words  analogous 
to  these  have  been  contained.  There  might 
possibly  have  been  some  question  if  it  had 
gone  on  to  say — "in  trust  for  his  son, 
his  heirs  and  assigns,  to  be  conveyed  and 
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assigned  at  the  age  of  twenty-three  years," 
but  the  word  "  and*'  makes  a  distinction 
and  a  separation  between  the  two  sentences. 
But  giving  it  to  the  trustees  in  trust  for  the 
son,  his  heirs  and  assigns,  and  to  be  respec- 
tively conveyed,  assigned  and  assured  to 
him  when  and  as  he  attains  the  age  of 
twenty-three  years,  does  make  a  distinc- 
tion between  the  gift  to  him  and  the  period 
when  he  is  to  have  the  enjoyment  of  the 
gift  itself;  and  that  is  made  consistent  and 
clear  with  the  subsequent  gift  by  which  the 
rents  are  directed  to  accumulate  till  the 
age  of  twenty-three  years,  and  is  made 
still  more  distinct  by  what  follows,  be- 
cause it  directs  that  in  case  the  son  should 
die  before  he  attained  twenty-one  years  of 
age,  then  it  was  to  go  over  to  the  second, 
third,  fourth  and  every  other  son.  If,  then, 
the  construction  contended  for  by  the  de- 
fendant in  this  case  is  admitted  by  the 
Court,  what  is  to  take  place  if  6.  S.  Peard 
should  die  after  having  attained  twenty- 
one  and  before  attaining  twenty-three? 
According  to  the  argument,  he  would  not 
have  obtained  a  vested  interest  in  himself, 
nor  would  the  gift  over  take  effect,  and 
consequently  it  would  be  a  case  in  which 
the  testator,  though  he  had  evidently 
endeavoured  to  provide  for  every  event, 
had  manifestly  failed  to  provide  for  this. 
But  the  whole  is  distinct  and  intelligible, 
if  the  gift  is  made  to  the  son  in  fee  simple, 
that  it  is  to  be  conveyed  to  him,  and  that 
he  is  to  have  the  benefit  of  it  at  the  age  of 
twenty- three  with  the  accumulations  in  the 
mean  time,  but  that  there  is  to  be  a  gift 
over  if  he  should  not  attain  the  age  of 
twenty- one. 

In  gifts  of  legacies  similar  cases  con- 
stantiy  occur.  The  case  of  Porter  v.  Fox 
is  no  authority  for  a  contrary  decision. 
There  an  interest  was  given  to  trustees  in 
trust  to  accumulate  the  rents  for  the  bene- 
fit of  certain  persons.  As  soon,  therefore, 
as  a  direction  is  made  to  accumulate  the 
rents  for  certain  persons,  it  shews  that  they 
are  not  to  have  a  vested  interest  on  the 
death  of  the  testator,  because  if  it  were  so 
there  could  be  no  accumulation,  and  then 
the  testator  himself  must  fix  the  period  of 
accumulation  ;  and  in  that  case  he  fixed  it 
at  the  age  of  twenty-five,  the  consequence 
of  which  was,  that  there  was  no  gift  to 
them  until  they  attained  the  age  of  twenty- 


five,  the  period  to  which  the  rents  were  to 
be  accumulated.  In  Leake  v.  Robifuon 
the  estates  were  given  to  trustees  in  trust 
to  receive  the  rents  and  profits  of  the 
estates,  and  to  apply  such  portion  of  the 
rents  and  profits  as  might  be  thought 
proper  for  the  maintenance  and  support  of 
certain  persons.  That  is  no  gift  to  those 
persons ;  it  is  a  mere  trust  to  apply  the 
rents  for  their  benefit.  When,  therefore,  is 
that  trust  to  cease?  When  they  attain 
the  age  of  twenty-one  the  trustees  are  then 
to  pay  over  to  them  certain  shares,  and 
Sir  William  Grant  held,  no  doubt  in  accor- 
dance with  all  former  and  subsequent  de- 
cisions, that  there  was  no  gift  to  tiiem  until 
they  attained  the  age  of  twenty-one,  and 
that  the  gift  was  only  contained  in  the  words 
of  payment.  Here,  there  appears  to  be  a 
distinct  gift  independent  of  any  words  of 
payment ;  here  there  is  no  direction  that 
the  estates  shall  not  be  vested  in  O.  S. 
Peard ;  but  there  is  a  direction  that  they 
shall  be  conveyed  to  him  when  he  attaint 
the  age  of  twenty-three.  I  am,  therefore, 
of  opinion  that  G.  S.  Peard  took  an  estate 
in  fee  simple  upon  the  death  of  the  testator, 
liable  to  be  divested  in  case  of  his  death 
under  the  age  of  twenty-one  yea)rs  (which 
event  has  not  occurred),  and  with  a  direc- 
tion that  the  estates  should  be  conveyed 
and  assured  to  him  upon  his  attaining  the 
age  of  twenty-three. 

Upon  the  trust  for  accumulation,  I  am 
of  opinion  that  it  is  governed  by  the  prin- 
ciple and  authority  distinctiy  laid  down 
in  fVilUams  v.  Teale.  There  a  gentleman 
gave  a  power  of  appointment  over  a  fund, 
and  directed  the  donee  to  divide  it  amongst 
a  certain  class.  In  such  a  case,  the  donee 
cannot  give  the  fund  to  any  person  to 
whom  the  original  creator  of  the  power 
could  not  himself  have  given  it.  Here 
the  testator  gave  a  power  to  the  donee  of 
the  power  to  divide  the  estate  between 
one  or  more  child  or  children,  exclusive  of 
the  others,  in  such  shares  and  proportions 
as  he  should  think  fit,  by  will.  At  the 
time  when  that  power  came  into  effect 
there  was  one  son  of  his  son  alive.  Why 
could  not  the  original  testator  have  given 
a  limited  estate  to  that  son  if  he  had  thought 
fit,  or  directed  that  there  should  be  an 
accumulation  during  the  period,  until  that 
son  attained  the  age  of  twenty-three,  he 
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being  at  that  time  of  the  age  of  twenty- 
three  yean  and  upwards  ?  Thinking  that 
he  had  the  power  of  so  doing,  I  am  of 
opinion  that  the  testator  had  the  power  of 
making  that  accumulation  in  &vour  of  the 
e]der  son. 

As  no  point  arises  with  respect  to  the 
other  sons,  I  express  no  opinion,  though 
it  is  evident  that  I  think  it  would  not 
come  within  the  same  rule  as  the  other; 
but  that,  to  the  extent  of  the  accumu- 
lations, until  the  son  then  in  esse  at* 
tained  the  age  of  twenty-three,  the  trust 
for  accumulation  was  a  good,  valid  and 
subsisting  trust.  Such  being  my  opinion, 
it  will  not  be  necessary  to  notice  the  fourth 
point,  as  it  could  only  arise  in  case  the 
trust  for  accumulation  was  considered  in- 
valid. My  opinion,  therefore,  is,  first, 
that  the  appointment  was  duly  exercised ; 
secondly,  that  G.  S.  Peard  took  an  estate 
in  fee  simple  upon  the  death  of  the  testator, 
liable  to  be  divested  in  case  of  his  death 
under  twenty-one;  and  thirdly,  that  the 
trust  for  accumulation  was  valid  until  G.  S. 
Peard  attained  the  age  of  twenty-three 
years* 


Parker,  V.C. 
1851. 


In  the  maiier  of  the  Brigh- 
ton, LEWB8  AND  TUN- 
BRTDOE  WELLS  RAILWAY 

COMPANY,  ex  parte  coN- 

WAY. 


Company  —  Provisional   Committee-man 
— Allotment  of  Shares— UpJUVs  Case* 

The  provisional  committee  of  a  projected 
railway  company  passed  a  resolution  that 
fifty  shares  should  he  offered  to  each  prO" 
visional  commiitee-man.  A,  a  provisional 
committee-man,  applied  for  fifty  shares.  A, 
stated  in  an  affidavit  that  no  reply  was 
yiven  to  his  applications  and  tJiat  he  never 
received  any  communication  respecting  it, 
and  that  he  never  attended  any  meetings, 
and  did  not  pay  anything  by  way  of  deposit 
or  caU.  No  evidence  of  any  allotment  of 
shares  was  given  in  opposition  to  A,^s  state^ 
ment: — Held,  that  A.*s  case  differed  from 
UpfilVs  case,  and  that  he  was  properly 
excluded  from  the  list  of  contributories. 


of  Mr.  Conway  from  the  list  of  contribu- 
tories of  this  company,  this  was  a  motion 
on  the  part  of  the  official  manager  that  this 
decision  should  be  reversed,  and  that  Mr. 
Conway's  name  should  be  placed  on  the 
list. 

The  facts  of  the  case  sufficiently  appear 
from  the  judgment. 

Mr,  Terrell,  for  the  motion,  relied  on 
Muttony.  Upfill(\). 

Mr.  W.  fV.  Cooper,  for  Mr.  Conway, 
referred  to — 

CarmiehaeVs  case,  17  Sim.  163 ;  s.  c. 

20  Law  J.  Rep.  (n.s.)  Chanc.  12. 
Onions*  case,  1  Sim.  N.S.  394. 
Carrick^s  case,  1  Sim.  N.S.  505 ;  s.  c. 

20  Law  J.  Rep.  (n.s.)  Chuic.  670 ; 

and 
Barber's  case,  20  Law  J.  Rep.  (n.s.) 

Chanc.  146. 

Parker,  V.C. — On  the  22nd  of  July 
last,  Sir  William  Home,  the  Master  to 
whom  the  winding  up  of  the  affairs  of  this 
company  had  been  referred,  made  an  order 
directing  the  name  of  Mr.  Seymour  Con- 
way to  be  struck  out  of  the  list  of  con- 
tributories, and  the  official  n^anager  now 
moves  that  that  order  may  be  discharged. 
Previously  to  the  month  of  October  1845, 
Mr.  Conway  had  applied  for  shares  in  the 
company,  and  to  be  placed  on  the  list  of 
the  provisional  committee.  On  the  10th 
of  that  month  the  provisional  committee 
or  the  managing  committee  passed  a  reso- 
lution in  these  words — **  That  the  number 
of  shares  offered  to  the  provisional  com- 
mittee be  fifty,  and  that  a  letter  be  sent  to 
each  gentleman,  requesting  an  answer  on 
or  before  the  15th  of  October  1845,  stating 
what  number,  if  any,  he  is  inclined  to 
take."  It  appeared  that  this  notice,  with 
a  letter  from  the  secretary,  was  sent  in 
pursuance  of  this  resolution.  There  was 
no  evidence  of  what  the  letter  was,  but  it 
must  have  been  a  letter  communicating 
the  notice,  for  Mr.  Conway,  in  his  affidavit, 
states  that  "  the  qualification  for  a  pro- 
visional director  was  the  holding  of  fifty 
shares  in  the  said  company."  On  the  14th 
of  October  1845  Mr.  Conway  wrote  to  the 


The  Master  having  struck  out  the  name 


(1)  2  H,L.  Cas.  674. 
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secretary  of  tbe  company  thua— *'  In  answer 
to  yours  of  yesterday,  I  beg  to  say  that  I 
have  made  application  for  fifty  shares,  and, 
as  a  member  of  the  provisional  committee, 
I  shall  be  obliged  if  you  will  allot  them 
to  me." 

It  was  said  that  this  case  is  governed 
by  UpJilPa  ease  in  the  House  of  Lords, 
which,  no  doubt,  is  binding  on  this  Court, 
but,  looking  at  the  circumstances  of 
the  present  case,  as  far  as  I  have  stated 
them,  I  find  a  plain  distinction  between 
the  two  cases.  In  UpJilTs  case  there  was 
an  allotment  of  shares.  Upfill  was  a  pro- 
visional committee-man,  and  had  accepted 
the  shares  allotted  to  him.  In  the  present 
case  there  was  no  allotment.  A  resolution 
was  passed  that  a  certain  number  of  shares 
(fifty)  should  be  offered  to  each  member  of 
the  provisional  committee,  and  that  a  letter 
should  be  sent  to  each  member  requesting 
an  answer,  stating  the  number  which  he 
was  inclined  to  take.  The  allotment  was 
not  to  take  place,  if  at  all,  until  after  the 
answer  had  been  received.  Mr.  Conway's 
letter  contained  the  request  that  the  fifty 
shares  might  be  allotteid  to  him,  that  is, 
when  the  allotment  of  shares  should  take 
place.  In  UpfilPs  case^  however,  there  was 
an  actual  allotment  of  shares.  Here  there 
was  merely  an  offer  of  an  allotment  of 
shares  to  be,  but  not  yet,  allotted ;  and  to 
bring  the  present  case  within  Upfill's,  I 
consider  it  incumbent  on  the  official  mana- 
ger to  shew  that  the  offer  to  Mr.  Conway 
was  followed  by  a  due  allotment  of  shares 
to  him.  My  view  of  UpfiiTs  ease  is  in 
accordance  with  the  judgment  in  Barber* s 
case,  which  was  referred  to  in  the  course 
of  the  argument. 

But  how  does  the  alleged  allotment 
stand  upon  the  evidence?  The  list  of 
contributories  appears  to  have  been  made 
out  by  the  Master  on  the  affidavit  of 
Mr.  Nalder,  the  secretary  to  the  com- 
pany. The  affidavit  is  an  extremely 
loose  statement:  it  contains  no  reference 
to  the  books  or  to  any  records  kept  by 
anybody  on  behalf  of  the  company  as  to 
what  had  actually  been  done.  It  con- 
tains no  particular  statement  as  to  the 
letter  sent  to  Mr.  Conway,  and  it  does 
not  state  in  what  way  the  letters  repre- 
sented to  have  been  posted  jvere  addressed. 


The  Master  had  put  the  names  of  all  the 
provisional  committee-men  to  whom  such 
letters  were  addressed  on  the  list.  Mr. 
Conway,  thereupon,  moved  that  his  name 
might  be  taken  off  the  list  upon  this  affida- 
vit— *'  1  say  that  the  said  secretary  did 
not,  nor  did  any  other  person,  reply  to  the 
said  letter;  and  I  positively  say  that  I  did 
not  receive  any  letter  or  communication 
on  the  subject,  either  assenting  to  my 
application  or  declining  the  same,  or  allot- 
ting any  shares  to  me  in  the  said  company ; 
and  I,  therefore,  concluded  that  my  said 
application  was  not  granted,  and  that  no 
shares  were  allotted  to  me,  and  that  my 
name  was  not  placed  on  the  provisional 
committee,  and  I  did  not  further  interfere 
therein.  And  I  further  say  that  I  did  not 
pay  any  deposit  or  call  or  make  any  other 
payment  in  respect  of  any  shares  in  the 
said  company." 

This  affidavit  of  Mr.  Conway  in  dis* 
tinct  terms  denied  that  any  allotment, 
with  his  knowledge,  was  ever  made  to 
him  or  communicated  to  him,  and  this 
put  the  official  manager  on  proof  of' the 
allotment  having  been  actually  made. 
The  proof  tendered  by  him  was  the  vivd 
voce  examination  of  the  secretary  of  the 
company,  -who  says,  *' I  received  a  letter 
of  application  firom  Mr.  Conway,  and,  in 
reply,  sent  him  the  usual  letter  of  allot- 
ment, and  a  letter  was  received  from  him 
stating  his  readiness  to  accept  those 
shares."  There  must  be  some  mistake 
here.  There  must  have  been  a  letter  writ- 
ten to  Mr.  Conway  in  answer  to  his  letter 
of  the  14th  of  October,  and  it  could  not 
have  been  the  usual  letter  of  allotment. 
This  appeared  from  Mr.  Conway's  answer. 
In  a  subsequent  part  of  his  vivd  voce  ex- 
amination the  secretary  said  that  Mr.  Con-* 
way's  name  was  not  struck  out.  I  believe 
the  only  record  of  the  proceedings  is  a 
prospectus  a  great  deal  used,  and  out  of 
which  a  great  many  names  have  been  struck. 
Mr.  Conway's  name  has  been  struck  out 
of  this  prospectus,  but  before  the  ink  was 
dry,  somebody's  finger  has  been  drawn 
across  it  to  prevent  his  name  being  struck 
out.  This  is  the  only  record  of  this  im- 
portant transaction  which  so  much  affects 
the  interests  of  the  provisional  committee- 
men.    The  secretary  said,  *'  I  believe  the 
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names  Btmck  out  were  stnick  out  by  the 
order  of  the  directors,  but  Mr.  Conway's 
name  was  not  struck  out."  Perhaps  it 
was  not  struck  out,  for,  before  the  ink  was 
dry,  there  appears  to  have  been  some  alter- 
ation or  change  of  intention  in  this  respect. 
In  answer  to  the  question  whether  he  sent 
any  letters  of  the  kind  sent  to  Mr.  Conway 
the  secretary  said  **  I  have  no  doubt  that  I 
did,  for  I  sent  letters  to  every  one  whose 
names  are  on  this  Ibt."  And,  again,  he 
was  asked,  "  Is  that  a  copy  of  the  letter 
written  by  you  to  Mr.  Conway  ?"  he  said 
"It  is  a  true  copy  so  far  as  the  printed 
portion,  but  the  blanks  are  filled  up  ac- 
cording to  the  number  of  shares  applied 
for,  and  in  Mr.  Conway's  case  the  blank 
was  filled  up  for  fifty  shares."  Now,  that 
which  was  produced  as  a  copy  was  a  blank 
form  of  a  printed  letter  of  allotment,  hav- 
ing the  date  of  December  1845,  but  the 
word  "  December"  was  struck  out,  and  the 
17th  of  November  substituted  in  hand- 
writing, and  the  blanks  were  filled  up,  not 
with  reference  to  Mr.  Conway,  but  to  some 
person  who  was  to  take  not  fifty,  but 
sixty  shares.  It  was,  therefore,  a  copy 
of  nothing  that  was  sent  to  Mr.  Conway. 
There  was  no  duplicate  kept  of  any  letter 
sent  to  Mr.  Conway ;  there  was  nothing 
in  any  book  or  record,  or  in  the  vivd  voce 
examination  of  the  secretary,  to  shew  what 
was  the  address  of  the  letter  posted  to  Mr. 
Conway. 

Nothing  could  be  more  loose  than  this 
state  of  things,  and  the  Master,  on  this 
evidence,  and  on  these  grounds,  appears  to 
have  come  to  the  conclusion,  and  I  think 
rightly,  that  the  official  manager  had  failed 
to  prove  that  any  allotment  had  been  made 
to  Mr.  Conway,  or  that  any  communication 
had  been  made  to  him  subsequently  to 
October  1845.  What  is  Mr.  Conway's 
position  ?  He  was  a  member  of  the  pro- 
visional committee  who  applied  for  shares, 
and  said  he  would  accept  them  if  they  were 
allotted  to  him,  but  no  shares  were  ever 
allotted  to  him.  It  is  not  alleged  that  Mr. 
Conway  took  part  in  any  proceedings  of 
the  provisional  committee,  or  that  he  at- 
tended any  of  the  meetings ;  and,  as  the 
case  stands  dear  of  UpJUPs  case,  I  am  of 
opinion  that,  as  the  law  now  exists,  Mr. 
Conway  is  not  liable  as  a  contributory,  and 


that  his  name  has  been  properly  struck  off 
the  list.  The  motion  must  be  refused,  with 
costs,  to  be  paid  by  the  official  manager ; 
he  obtaining  them  from  the  estate. 


Parker,  V.C.  7 

April  28.       ;        HEECE  r.  TAYLOR. 

Judgment—!  ^  2  VicU  c.  110.  ».  14. — 
Judge's  Order —  Charge  of  Stock. 

A,  was  entitled  to  a  sum  of  stock  carried 
over  to  his  account  in  a  suit.  B,  a  judgment 
creditor  of  A,  obtained  a  Judge^s  order 
under  the  I  ^  2  Viet,  c.  1 10,  charging  the 
stock,  and  then  filed  a  claim  against  A,  and 
served  him  with  it.  The  claim  was  brought 
on,  and  A,  did  not  appear : — Held,  that  B, 
could  not  obtain  the  stock  without  a  petition 
to  be  presented  in  the  suit,  but  that  it  was 
not  necessary  to  serve  A.  with  the  petition. 

An  annuity  was  bequeathed  to  the  de- 
fendant, Mr.  Taylor,  by  the  will  of  a  tes- 
tator, whose  estate  was  administered  under 
the  direction  of  the  Court,  and  a  sum  of 
stock  was  carried  over  in  the  administration 
suit  to  the  annuity  account  of  Mr.  Taylor. 

The  plaintiff,  Mr.  Reece,  a  judgment 
creditor  of  Mr.  Taylor,  obtained  a  Judge's 
order  under  the  14th  section  of  the  1  &  2 
Vict.  c.  110,  charging  the  stock. 

This  was  a  claim  filed  by  Mr.  Reece 
against  Mr.  Taylor,  for  the  purpose  of 
making  the  stock  available  to  lus  debt. 

The  defendant  Taylor  had  been  out  of 
the  jurisdiction  from  the  time  of  filing  the 
claim,  but  he  had  been  duly  served  with 
process. 

The  claim  now  came  on  to  be  heard. 

Mr.  PoU,  for  the  plaintiff. 

Parker,  V.C.  made  the  order. 

Mr.  Pole  then  stated  that  it  would  be 
necessary  that  a  petition  should  be  pre- 
sented in  the  administration  suit,  in  order 
to  make  the  annuity  fund  available,  and 
raised  the  question  whether  it  would  be 
necessary  to  serve  Mr.  Taylor  with  it. 

Parker,  V.C.  said  that  he  thought  that 
such  a  petition  must  be  presented,  but  that 
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it  would  be  a  mere  form,  and  that  it  would 
not  be  necessary  to  serve  Mr.  Taylor  with 
it.  The  best  course  would  be  that  the 
claim  should  stand  over,  that  a  petition 
should  be  presented  in  the  administration 
suit,  and  that  the  cause  and  petition  should 
come  on  together,  and  that  one  order  be 
made  on  both. 


Parker 
March  8 


.v.c.-) 

8,  12.  3 


CARWARDINE  V,  WISHLADE. 


Practice'~~Appointment  of  a  Guardian  ad 
Litem  to  infant  Defendants. 

Comparative  expenses  of  the  appointment 
of  a  guardian  ad  litem /or  infant  defendants 
on  motion  in  court,  by  commission^  and  on 
their  appearance  in  court. 

This  was  an  application  for  the  appoint- 
ment of  a  guardian  ad  litem  to  infant  de- 
fendants without  a  commission,  and  with-* 
out  their  appearance  in  court.  Two  of  the 
infants  were  resident  in  Herefordshire  and 
the  other  in  Shropshire. 

Mr.  T.  C.  Wright,  for  the  motion. 

Parker,  V.C.  said — That  before  he  made 
any  order  on  this  application,  he  desired  to 
make  some  inquiries  of  the  officers  of  the 
court. 

Parker,  V.C. — This  application  was 
made  on  the  ground  that  the  appointment 
of  a  guardian  without  the  appearance  of 
the  infants  in  court,  and  without  a  commis- 
sion, would  save  expense.  I  have  made 
strict  inquiries  of  the  officers  of  the  court, 
and  especially  of  the  taxing  Masters,  on 
the  point,  and  I  find  that  the  costs  of 
appointing  a  guardian,  on  the  motion  of 
counsel,  are  actually  greater  than  the  costs 
of  appointing  a  guardian  on  the  appearance 
of  the  infants  in  court,  or  by  means  of  a 
commission.  It  is  very  desirable  that  this 
should  be  generally  known,  as  similar  ap- 
plications to  the  present  have  become  fre- 
quent. The  costs  of  appointing  a  guardian 
when  the  infants  appear  in  court  are 
2L  5s.  Sd.,  and  by  commission,  if  executed 
in  one  place,  3/.   Ss.  2d.     It  should  be 


observed,  too,  that  there  might  be  but  one 
commission  for  appointing  a  guardian  and 
taking  the  answer  of  the  infant.  In  the 
present  case,  if  the  appointment  of  a  guar- 
dian were  made  by  commission,  it  would 
be  necessary  to  execute  that  commission  at 
two  places,  and  the  expense  would  be 
41.  95.  lOd.  But  the  costs  of  an  appoint* 
ment  of  a  guardian  on  motion  are 
51.  I2s.  4d.  It  is,  therefore,  evidently 
desirable  to  adhere  to  the  ancient  practice 
of  the  court,  and  to  appoint  a  guardian  for 
these  infants  in  the  usual  way. 


Parker,  V.C.  \     ,  * - 

Feb    10  I  ^^  KIRBY  8  TRUST. 


Practice'-^Vivd  voce  Examination  before 
the  Master. 

A  party  to  a  matter  may  be  examined 
viv&  voce  by  the  Master  on  an  inquiry 
directed  to  him. 

By  an  order,  made  on  the  petition  of 
Mrs.  Kirby  and  her  children,  it  was  re- 
ferred to  the  Master  to  make  inquiries  as 
to  certain  fiinds  mentioned  in  the  petition. 

It  was  proposed  to  examine  Mrs.  Kirby 
in  the  Master's  office  vivd  voce.  The 
Master  doubted  his  power  to  take  the 
examination. 

Mr.  Rasch  stated  the  difficulty  to  the 
Court,  and  cited  Phelps  v.  Prothero  (1), 
Wood  V.  Homfray  (2),  and  referred  to  the 
14  ^  15  Vict.  c.  99. 

Parker,  V.C.  said — The  Master,  un- 
der the  General  Orders  of  the  Court,  may 
examine  any  witness  vivd  voce,  and  by  the 
recent  act  amending  the  law  of  evidence^ 
a  party  may  be  examined  as  a  witness. 
There  is,  then,  no  difficulty  in  the  way  of 
the  examination  being  taken. 


<1)  2  De  Oex  &  Sm.  274 ;  t.  c.  17  Law  J.  Rep. 
(M.S.)  Chanc  404. 
(2)  14Beav.7. 
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HACKBNZIB  9.  HACKBMZIE. 


Setilemeni — Construction  — Limitation  to 
Executor  or  Administrator  of  Settlor, 

By  a  post-nuptial  settlement,  R,  M.  settled 
certain  policies  of  insurance  on  his  own  life, 
in  trust  for  his  wife  for  life,  and  after  her 
death,  upon  trust  for  the  appointees  ofR,  M, 
and  in  default  of  appointment  for  the  ehU- 
dren  of  the  marriage.  In  1821  R,  M,  hy 
deed,  appointed  the  monies  to  become  pay^ 
able  on  the  policies  to  his  executors  and 
administrators.  Under  an  order  in  a  suit 
instiiuted  for  the  purpose  of  carrying  the 
setilemeni  into  effect,  the  policies  were  sold, 
and  the  proceeds  invested,  to  accumulate 
during  the  joint  lives  of  the  husband  and  wife. 
In  1847  the  wife  died.  In  1828  R.  M, 
took  the  benefit  of  the  Insolvent  Debtors  Act, 
and  in  1845  became  bankrupt: — Held,  that 
by  the  appointment,  the  money  representing 
the  policies  became  part  of  the  general  per- 
sonal estate  of  R,  M, 

In  1809,  Roderick  Mackenzie,  being 
possessed  of  certain  policies  of  insurance 
upon  lus  life,  became  bankrapt,  and  ob- 
tained bis  certificate,  and  his  assignees 
renoonced  the  policies.  In  1816  R.  Mac- 
kenzie»  by  deed,  settled  tbe  money  payable 
nnder  the  policies,  upon  trust,  for  his  wife, 
Barbara  Mackenzie,  for  life ;  and  after  her 
decease,  upon  trust  for  his  appointees,  and 
in  de£Etult  of  appointment,  in  trust  for  the 
children  of  the  marriage ;  and  he  thereby 
covenanted  to  keep  the  policies  on  foot. 

In  1821  R.  Mackenzie,  by  deed,  ap- 
pointed that  the  monies  payable  under  the 
policies  should,  after  the  decease  of  his 
wife  Barbara,  go  to  his  executors  and  ad- 
ministrators. 

In  1821,  by  an  order  made  in  a  suit, 
instituted  for  carrying  the  trusts  of  the 
settlement  into  execution,  it  was  directed 
Uiat  the  trustees  should  sell  the  policies, 
and  that  the  proceeds  should  be  paid  into 
court,  and  invested,  and  the  dividends  be 
accumulated  during  the  joint  lives  of  Mr. 
and  Mrs.  Mackenzie. 

In  1828  R.  Mackenzie  took  the  benefit 
of  the  Insolvent  Debtors  Act ;  and  in  1845 
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he  again  became  bankrupt,  and  obtained 
his  certificate. 

In  1847  Mrs.  Mackenzie  died,  leaving 
several  children  by  the  said  R.  Mackenzie. 
In  1850  the  children  presented  a  petition, 
praying  a  declaration  that  they,  as  next- 
of-kin,  were  entitled  to  the  fund  in  equal 
shares,  or,  in  the  alternative,  that  the  fund 
might  be  accumulated  until  the  death  of 
their  father.  An  order  was  made  upon 
this  petition  by  the  Vice  Chancellor  of 
England,  that  the  fund  should  be  accumu- 
lated until  the  death  of  the  father.  The 
assignees  in  bankruptcy  appealed  against 
this  order;  and  the  assignee  under  the 
insolvency,  who  had  not  been  served  with 
the  petition  of  the  children,  also  presented 
a  petition,  praying  for  the  discharge  of 
the  Vice  Chancellor's  order,  and  for  the 
payment  of  the  fund  to  himself.  Both 
petitions  now  came  on  for  hearing  before 
the  Lord  Chancellor. 

Mr,  Rolt  and  Mr,  Osborne,  for  the  as- 
signee under  the  insolvency,  contended 
that  an  appointment  by  a  man  to  his  ex- 
ecutors was  an  appointment  to  himself:  and 
they  cited — 

HoUoway  v.  Clarkson,  2  Hare,  521. 
Daniel  v.  Dudley,  1  Ph.  1. 
The  Attorney  General  v.  Malkin,   2 
Ph.  64;  s.  c.  16  Law  J.  Rep.  (n.s.) 
Chanc.  99. 

Mr,  Follett  appeared  for  the  assignees 
under  the  bankruptcy. 

The  Solicitor  General,  for  the  children, 
cited  the  cases  of  Bridge  v.  Abbot  (1), 
Palin  V.  Hills  (2),  and  Bulmer  v.  Jay  (3), 
to  shew  that  the  words  "executors  and 
administrators"  might  be  construed  "  next- 
of-kin." 

Mr.  Hislop  Clarke  and  Mr,  Campbell 
appeared  for  R.  Mackenzie  and  the  trustees 
of  the  settlement. 

Nov.7. — The  Lord  Chancellor  (Truro) 
[after  stating  the  facts  of  the  case]. — Upon 
the  circumstances  which  I  have  stated  four 
questions  arise:    first,  whether  the  next- 

(1)  SBro.  C.C.224. 

(2)  1  My].  &  K.  470 ;  s.  c  2  Law  J.  Rep.  (n.s.) 
Chanc.  142. 

(8)  8  Myl.  &  K.  197. 
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of-kin  are  designated  by  the  appointment ; 
or,  secondly,  whether  this  is  an  appoint- 
ment to  the  executors  or  administrators 
beneficially ;  or,  thirdly,  whether  the  effect 
of  the  appointment  is  to  make  this  property 
a  part  of  the  personal  estate  of  the  hus- 
band ;  and,  fourthly,  (if  the  last  is  the  true 
view,)  whether  the  property  passes  pre- 
sently to  the  husband's  assignees. 

I  am  of  opinion  that  the  next-of-kin  of 
the  husband  are  not  designated  by  the  ap- 
pointment, nor  are  the  executors  or  admin- 
istrators to  take  beneficially,  but  that  the 
effect  of  the  appointment  is  to  make  this 
property  a  part  of  the  personal  estate  of  the 
husband.  The  authorities  fiilly  establish 
that  the  effect  of  a  settlement  by  deed, 
limiting  property  to  the  executor  or  ad- 
ministrator of  the  settlor,  is  to  make  such 
property  subject  to  the  disposition  of  the 
settlor  by  will,  or  to  be  dealt  with  under 
the  Statute  of  Distributions*  The  autho- 
rities to  that  effect  are  The  Attorney  Gene- 
ral  Y.  MalhiUf  Daniel  ▼.  Dudley,  Names 
▼.  Hamet  (4),  Palin  v.  Hills,  Collier  v. 
Squire  (5),  and  Holloway  v.  Clarkson ;  and 
the  case  of  Holloway  v.  Clarkson  further 
shews  that  the  settlor  in  such  cases  has  a 
present  controul  over  the  property  settled 
for  his  own  benefit,  or,  in  other  words,  the 
settlor  has  as  unlimited  a  power  of  dispo- 
sition as  he  had  before  the  settlement.  It 
is  true  that  in  Palin  v.  Hills  and  Buhner  v. 
Jay  the  words  "  executors  and  administra- 
tors" have  been  held  to  designate  the  next- 
of-kin.  But  the  decision  in  these  cases 
depended  on  special  circumstances,  which 
clearly  do  not  resemble  the  circumstances 
of  the  present  case.  It  is  true  also,  that 
in  other  cases,  such  as  Sanders  v.  Franks 
(6),  executors  or  administrators  have  been 
held  to  take  beneficially;  but  it  was  so 
held  by  the  force  of  the  words  "  for  their 
own  use  and  benefit,"  which  do  not  occur 
here.  The  natural  meaning  of  the  words 
"  a  gift  to  the  executors  or  administrators" 
does  not  import  a  gift  to  the  next-of-kin, 
even  indirectly  through  the  medium  of  the 
executors  or  administrators.  And  there 
is  commonly  a  far  greater  probability  that 
when  a  person  limits  property  to  his  own 

(4)  2  Keen,  646 ;  a.  c.  7  Law  J.  Bep.  (ka) 
Chanc.  123. 

(5)  3  Russ.  467 ;  8.  c.  5  Law  J.  Rep.  Chano.  186. 
(Ci)  2  iMadd.  154. 


executors  or  administrators,  he  means  it 
to  form  a  part  of  and  to  follow  the  destin- 
ation of  his  personal  estate,  than  to  be 
given  absolutely  to  his  next-of-kin.  For 
the  usual  purposes  accomplished  by  giving 
it  to  his  next-of-kin  are  accomplished  by 
causing  it  to  form  part  of  his  general  per- 
sonal estate,  in  case  he  does  not  afterwards 
choose  expressly  to  give  it  away  from  the 
next-of-kin.  And  at  the  same  time,  if  he 
adopts  a  mode  of  limitation  by  which  he 
causes  it  to  form  part  of  his  general  per- 
sonal estate,  he  thereby  reserves  to  himself 
that  power  of  giving  it  to  whomsoever  he 
chooses  which  it  is  natural  for  him  to  wish 
to  possess.  There  is,  indeed,  one  purpose 
not  answered  by  the  limitation  which 
makes  the  property  part  of  his  x)ersonal 
estate,  which  is  affected  by  a  limitation 
in  a  deed  to  the  next-of-kin,  and  that  is 
to  secure  the  property  to  his  next-of-kin 
against  subsequent  creditors ;  but  that  is 
not  an  honest  purpose,  and,  therefore,  not 
an  object  to  be  implied,  or  to  be  conjee- 
turaUy  imputed. 

Again,  as  it  has  been  observed  in  an« 
other  case,  it  is  extremely  improbable 
that  a  person  should  give  his  property  to 
his  administrator  beneficially,  when  it  is 
unknown  and  uncertain  who  may  claim  to 
be  his  administrator,  and  who  might  be  a 
small  creditor. 

The  words  naturally  import,  and  the 
presumable  intention  in  such  cases  is,  that 
the  property  should  go  to  the  executors  or 
administrators^  to  be  applied  by  them  as 
part  of  the  general  personal  estate  under 
the  will  or  the  Statutes  of  Distribution^  as 
the  case  may  be,  subject,  of  course,  to 
payment  of  debts.  And  as  this  property 
forms  part  of  the  husband's  personal  estate, 
so  it  appears  clear  that  it  passes  to  bis 
assignees. 

In  deference,  however,  to  the  decision 
of  the  Court  below,  I  have  thought  it 
advisable  to  consider  on  what  grounds  the 
claim  of  the  assignees  could  have  been 
allowed  to  be  obstructed.  The  assignees 
would  have  been  entitled  to  the  fund  in 
question  if  it  had  been  the  identical  fund 
settled,  and  the  settlor  had  afterwards 
appointed  it,  instead  of  the  fund  being  a 
substitution  for  the  monies  which  'Would 
have  been  payable  at  the  settlor's  death 
under  the  policies  of  insurance ;  for  it  ap« 
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pears  from  HoUoway  v.  Clarkum  that  in 
that  case  the  settlor,  after  the  death  of  the 
wife,  might  have  required  immediate  pay- 
ment to  be  made  to  himself.  As  the  case 
stands,  however^  it  has  been  contended, 
that  the  Court  cannot  determine  to  whom 
the  fund  belongs  till  the  death  of  the  settlor, 
the  time  when  the  money  would  have  been 
receivable,  if  the  covenant  in  the  settle* 
ment  had  been  fulfilled  by  keeping  up  the 
policies. 

As  regards  the  children,  I  think  they 
must  be  placed  in  a  position  in  relation 
to  this  fund  as  nearly  approaching  their 
position  with  regard  to  the  originid  fund 
as  may  be.  This  mi^t  be  very  important  to 
them,  as  it  is  possible  that  bcibre  the  death 
of  the  settlor  he  might  pay  all  his  creditors 
in  fuU,  and  in  that  case  the  children  might 
become  entitled  to  the  fund,  as  they  might 
to  the  original  fund.  It  is  proper,  there- 
fore, to  consider  what  would  have  been  the 
position  of  the  children  even  as  regards 
the  original  fund.  The  policies  might, 
after  the  appointment,  have  been  sold  by 
the  settlor,  as  part  of  his  personal  estate, 
and  what  he  might  sell,  the  assignees 
would  be  able  to  claim.  The  children 
have  no  interest,  entitling  them  to  resist 
the  claim  of  the  assignees.  In  the  first 
place,  the  children  have  no  such  interest 
under  the  limitation  to  them  in  default  of 
appointment.  They  never  had  a  vested 
interest  under  that  limitation,  inasmuch  as 
the  very  subject  of  the  settlement  was 
aecessaftrily  a  thing  only  existing  inchoately ; 
and  even  the  executory  interest  which 
they  took  under  the  limitation  in  default 
of  appointment  was  annihilated  by  the 
appointment. 

Nor  have  the  children  such  an  interest 
as  I  have  before  mentioned  as  next-of-kin 
of  the  settlor,  irrespective  of  any  limitation 
in  the  settlement.  Regarded  in  this  light, 
their  claim  as  next-of-kin  is  a  mere  hope 
or  chance  of  succession.  In  this  respect 
they  have  only  a  possibility,  or  less  than 
what  is  technically  termed  a  legal  possi- 
bility, of  an  interest  derivable  through 
their  father,  and  not  an  interest  capable  of 
being  set  up  as  an  independent  interest. 

Nor  have  they  an  interest  as  next-of-kin 
under  the  settlement  by  means  of  the  ap- 
pointment itself.  It  may  be  urged,  indeed, 
that  the  efiect  of  the  appointment  as  re- 


gards the  destination  of  the  property  is  to 
give  the  original  fund  to  such  person  as 
shall  be  entitled  to  the  settlor's  personal 
estate  at  his  death,  either  under  his  will 
or  under  the  Statutes  of  Distribution,  as 
the  case  may  be;  that  the  children  are 
of  the  class  so  contingently  entitled ;  that 
they  have  an  interest  under  a  limitation, 
as  opposed  to  that  mere  hope  or  chance  of 
succession  which  they  have  as  next-of-kin, 
in  respect  of  the  general  personalty  of  their 
father,  independent  of  any  limitation ;  that 
the  subject  of  that  hope  or  chance  has  only 
an  ideid  potential  existence ;  for  whether 
the  father  will  have  any  general  person- 
alty at  the  time  of  his  death  is  a  matter  of 
perfect  uncertainty,  and  no  act  is  done  to 
secure  the  existence  of  such  personalty, 
even  if  it  should  exist.  But  it  may  be 
said,  that  the  original  fund  in  question  has 
an  actual,  though  only  an  inchoate  exist- 
ence, and  not  a  mere  ideal  potential  exist- 
ence ;  that  an  act  has  been  done  to  secure 
its  existence ;  that  it  inchoately  exists  as 
a  fund  tied  up  till  the  father's  death,  and 
then  at  least,  if  the  policies  are  not  before 
vacated,  the  fund  will  certainly  form  part 
of  his  personal  estate  by  virtue  of  an  ex- 
press limitation,  and  the  children  will  take 
if  they  survive,  unless  the  property  shall 
by  will  be  given  away  from  them ;  that 
though  they  have  no  vested  interest,  yet 
their  interest  is  as  certain  to  take  effect  in 
possession  as  that  of  the  appointees  under 
a  revocable  deed,  except  so  fiEir  as  the  lia- 
bility to  the  debts  of  the  intestate  is  con- 
cerned ;  a  liability  which  does  not  prevent 
a  legatee  firom  having  even  a  vested  inter- 
est; and,  therefore,  cannot  prevent  the 
next-of-kin  in  a  case  of  this  kind  from 
taking  an  interest ;  and  that  in  such  case 
the  children,  long  before  the  existence  of 
the  claim  of  creators,  may  have  ventured 
to  marry,  and  have  founded  families  in 
dependence  upon  an  interest  like  this. 

These  arguments,  however,  do  not,  nor 
does  any  other  which  has  been  suggested, 
or  which  occurs  to  me,  shew  that  the 
children  take  any  interest,  technically  and 
properly  speaking,  under  the  appointment. 
The  fact  is,  that  the  effect  of  the  appoint- 
ment is  to  add  the  money  to  the  husband's 
personal  estate,  in  the  first  instance,  in  the 
hands  of  his  executors  or  administrators ; 
and,  when  in  the  hands  of  his  executors 
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or  administrators,  it  tben  becomes  subject 
to  the  operation  of  any  testamentary  dis- 
position of  it,  or  in  default  of  that  to  the 
operation  of  the  Statutes  of  Distribution, 
llie  persons  who  take  it  beneficially  do 
not  take  as  purchasers  under  the  instru- 
ment by  which  the  property  becomes  added 
to  his  personal  estate.  They  are  not  like 
the  objects  of  a  limitation  particularly  de- 
signated by  that  instrument.  They  have 
only  the  hope  or  chance,  whatever  it  may 
amount  to,  of  becoming  entitled  to  the 
property,  or  some  part  of  it,  not  under  that 
instrument,  but  under  the  will  or  intestacy, 
as  the  case  be. 

The  children,  then,  having  no  interest 
properly  speaking,  under  the  settlement 
or  the  appointment,  the  husband,  after  the 
death  of  the  wife,  could  have  sold  the 
policy  to  the  insurance  office,  or  the  assig- 
nees might  have  sold  it,  and  would  have 
been  entitled  to  the  proceeds.  But  in  fact 
it  has  been  sold,  and,  consequently,  those 
are  entitled  to  the  fund  which  has  arisen 
from  the  sale,  who  are  now  entitled  to  the 
settlor's  interest. 

The  order  of  the  Vice  Chancellor  must 
be  discharged,  with  costs,  and  the  fund 
must  be  carried  over  to  the  account  of  the 
estate  of  Roderick  Mackenzie,  with  liberty 
to  apply. 


Parker,  V.C. 
Feb.  16. 


In  the  matter  of  Tm  north 

OF  ENGLAND  JOINT-STOCK 
BANKING     COMPANY,    ex 

parte  Bernard. 

Companu — Contributaries  —  Transfer  of 
Shares-^Waiving  Formalities  required  by 
the  Deed  of  Settlement* 

A,  purchased  fifty  shares  in  a  hanking 
company  from  the  directors  of  the  company. 
No  deed  of  transfer  of  these  shares  to  him 
was  executed^  as  required  by  the  deed  of 
settlement  of  the  company^  but  the  directors 
gave  him  certificates  of  the  shares,  and  he 
received  the  dividends  declared  on  them  from 
time  to  time.  The  company  was  ordered  to 
be  wound  up  :^^Held,  that  A,  was  properly 
put  on  the  list  of  contributories  in  respect  of 
these  shares. 

A.  purchased  of  B,  a  shareholder  of  the 
company i  thirty  shares  in  the  company.  No 
deed  of  transfer  was  executed,  as  required 


by  the  deed  of  settlement,  but  the  directors 
gave  A,  certificates,  and  he  received  the 
dividends  declared  on  them  C'-^Held,  thai 
the  formality  had  been  waived,  and  thai  the 
transfer  had  been  complete ;  and  that  A.  had 
properly  been  put  on  the  Ust  of  contributories 
in  respect  of  the  shares. 

In  January  1844,  Mr.  Bernard  pur- 
chased of  Mr.  Johnson  twenty  shares  in  the 
North  of  England  Joint-Stock  Banking 
Company,  and  a  regular  transfer  of  them 
was  made  by  deed»  in  pursuance  of  the 
deed  of  settlement. 

In  the  same  month,  Mr.  Bernard  con- 
tracted to  purchase  thirty  other  shares 
from  Gale's  executors.  No  transfer  of  the 
shares  was  ever  made  to  him,  but  the  di- 
rectors of  the  company  gave  Mr.  Bernard 
certificates  of  the  shares,  and  he  received 
the  dividends  which  were  from  time  to 
time  declared  on  them. 

Mr.  Bernard  subsequently  applied  to 
the  directors  of  the  company  to  purchase 
of  them  some  more  shares,  and,  in  May 
1844,  they  sold  him  fifty  shares  for  200i. 
No  transfer  was  ever  made  to  him  of  these 
shares,  but,  as  in  the  other  case,  certifi- 
cates were  given  him,  and  he  received  the 
dividends  on  them. 

The  company  was  ordered  to  be  wound 
up,  and  Mr.  Bernard's  name  was  placed 
by  the  Master  on  the  list  of  contributories 
for  100  shares,  without  qualification. 

It  was  admitted  that  all  the  capital  of 
the  company  had  been  lost  previously  to 
1837,  and  that  in  January  1844  the  liabili- 
ties of  the  company  exceeded  their  assets. 
It  was  alleged  by  Mr.  Bernard  that  he  had 
been  induced  to  take  shares  from  the  false 
representations  of  the  directors. 

This  was  a  motion  by  Mr.  Bernard,  that 
the  Master's  decision  might  be  reversed, 
or  that  he  might  be  placed  on  the  list  of 
contributories  in  respect  only  of  the  losses 
incurred  subsequently  to  1844. 

The  clauses  of  the  deed  of  settlement, 
which  have  any  bearing  on  the  question 
argued  in  this  case,  are  fully  stated  in  the 
judgment. 

Mr,  Hetherington,  for  the  motion,  cited — 

Sanderson*s  case,  3  De  Gex  &  Sm.  66 ; 
s.  c.  19  Law  J.  Rep.  (n.s.)  Chane, 
122. 
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DodgMOfiCs  ease^  3  De  Gez  &  Sm.  85. 
ExparieStafon*8Exeeutor8^l5JuT.  321. 

Mr,  Bacon  and  Mr,  J,  V,  Prior ^  for  the 
official  manager. 

Mr,  HetheringUm  replied. 

Parker,  Y.C. — I  do  not  think  that 
Mr.  Bernard  is  entitled  to  the  relief  which 
he  asks  in  respect  of  these  shares.  It 
appeared  that  there  were  100  shares  alto- 
geUier.  Of  twenty  of  these  he  became 
a  purchaser  in  the  regular  mode,  the  form- 
alities prescribed  by  the  deed  of  settlement 
having  been  duly  observed.  The  question 
which  has  arisen  here  is  as  to  fifty  and 
thirty  shares,  which  were  purchased  sub- 
sequently. 

As  to  the  fifty,  the  matter  rests 
upon  very  clear  grounds :  he  was  a  pur- 
chaser of  them  from  the  directors  under 
the  25th  clause  of  the  deed  of  settlement, 
which  gave  the  directors  power  to  sell 
shares,  and  provides  "  that  every  purchaser 
of  such  shares  shall,  when  and  so  soon  as 
he  shall  have  paid  his  purchase-money  to 
the  directors,  and  otherwise  have  com- 
plied with  the  provisions  of  the  deed  of 
settlement  respecting  purchasers  of  shares, 
or  such  of  them  as  may  be  applicable  to 
the  case  now  in  contemplation,  receive 
from  the  directors  a  certificate  or  transfer 
of  the  same  shares  under  the  hands  of  two 
of  their  body,  and  be  thereupon  recognized 
as  a  shareholder  in  respect  of  the  same 
shares,  and  invested  with  all  the  rights, 
privileges  and  qualifications  incident  to 
the  complete  ownership  of  such  shares.'* 
Mr.  Bernard  bought  these  fifty  shares 
from  the  directors,  paid  for  them,  received 
the  certificates  contemplated  by  this  clausci 
and  received  the  dividends  on  the  shares. 
I  find  the  following  provision  in  the  24th 
clause,  ^^  Every  purchaser  or  transferee  of 
shares  shall,  in  respect  thereof,  if  re- 
quired by  the  directors,  either  expressly, 
or  by  a  general  regulation  in  that  behalf, 
execute  a  deed,*'  &c.  It  appears  that  the 
directors  did  not  require  him  to  execute 
a  deed  of  transfer  as  contemplated  by  this 
clause  before  the  delivery  of  the  certificate, 
or  before  the  receipt  of  dividends,  but  the 
proceedings  were  treated  as  complete  with- 
out that  formality.  He  took  these  shares 
from  the  directors  at  that  time,  for  better 


for  worse,  and  put  himself  in  the  position 
of  any  other  shareholder.  It  is  impossible 
to  suppose  that  every  shareholder  entered 
into  a  distinct  contract  with  the  directors, 
which  was  to  have  regard  to  the  liabilities 
and  the  state  of  the  concern  at  the  time  of 
entering  into  each  contract.  He  was,  no 
doubt,  in  precisely  the  same  position  as 
any  other  shareholder  of  the  company,  and 
it  did  not  appear  that  there  had  been  any 
irr^pilarity  in  the  proceedings  as  to  these 
fifty  shares. 

With  respect  to  the  thirty  shares 
bought  by  Mr.  Bernard  firom  Gale's  exe- 
cutors, no  deed  of  transfer  was  ever  exe- 
cuted, but  the  directors  gave  him  a  certifi- 
cate, and  he  also  received  the  dividends 
upon  them.  The  34th  clause  is  as  fol- 
lows : — "  Upon  every  transfer  of  shares 
the  certificate  or  certificates  held  by  the 
former  holder  or  transferor  shall  be  given 
up  to  be  cancelled,  and  shall  forthwith  be 
cancelled  accordingly,  and  a  new  certificate 
shall  be  issued  to  the  new  holder  in  respect 
of  the  shares  transferred  to  him."  Hence 
the  directors,  in  giving  him  the  certificates, 
gave  him  what  he  was  not  entitled  to, 
except  upon  having  the  shares  transferred. 
By  the  30th  clause  the  dividends  were  to 
remain  in  suspense  until  the  transfer  of 
the  shares  should  be  completed.  No  doubt 
the  previous  clauses  assumed  that  there 
must  be  a  complete  transfer,  and  there  had 
been  more  or  less  irregularity,  but  it 
appears  to  me  that  the  transfer  had  been 
waived  by  the  vendor  and  the  directors. 
There  may  be  considerable  inconvenience 
arising  from  the  waiver,  but  the  circum- 
stance that  there  was  not  a  deed  of  transfer, 
where  there  was  no  doubt  as  to  the  nature 
of  the  contract,  cannot  vary  Mr.  Bernard's 
liability  to  the  company,  nor  the  relation 
in  which  he  stood  to  ihe  vendor.  The 
deed  was  looked  upon  as  a  formality  more 
or  less  important,  which  they  had  here 
dispensed  with.  The  26th  clause  which  has 
been  so  much  relied  on  is  this : — "  When- 
ever, by  any  means  whatsoever,  any  shares 
shall  become  actually  forfeited,  or  shall  be 
duly  and  effectually  transferred  to  a  new 
holder,  then  and  in  such  case,  and  not 
before,  the  responsibility  of  the  previous 
holder  as  a  member  of  the  company  in  re- 
spect of  such  shares  shall  (so  far  as  the 
law  will  in  that  behalf  allow)  cease  and 
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determine,  and  such  previous  holder  shall 
be  exonerated  and  released  from  all  subse- 
quent claims,  demands  and  obligations  in 
respect  of  the  same  shares,  and  from  all 
future  observance  and  performance  of  the 
covenants,  conditions,  stipulations  and 
agreements  in  the  deed  of  settlement  con- 
tained in  respect  of  the  same  shares  :  Pro- 
vided, nevertheless,  that  nothing  in  this 
article  contained  shall  extend,  or  be  con- 
strued to  extend,  to  release  the  previous 
holder  of  shares  so  forfeited  or  transferred 
as  aforesaid  from  his  proportion  of  the 
losses  (if  any)  sustained  by  the  company 
up  to  the  period  of  his  ceasing  to  be  such 
holder  as  aforesaid."  I  consider  that  these 
shares  have  been  effectually  transferred  for 
every  purpose,  and  that  the  consequences 
of  the  transfer  existed  in  this  case.  The 
liability  of  a  vendor  did  not  cease,  even 
though  there  had  been  a  regular  transfer, 
and  he  was  to  remain  liable  for  losses  during 
his  time  of  ownership.  It  would  obviously 
be  putting  these  parties  in  a  different  posi- 
tion from  what  was  intended  by  the  con- 
tract, if  I  were  to  hold  that  the  transaction 
between  them  fell  short  of  a  complete 
transfer. 

As  to  the  argument  that  Mr.  Bernard 
was  induced  to  take  these  shares  by  in- 
correct representations,  that  point  was 
taken  in  Dodgsou^s  case^  and  the  Vice 
Chancellor  Knight  Bruce  said  that,  what- 
ever fraud  there  might  be,  if  fraud  there 
was,  it  was  charged  against  the  directors, 
who  could  not  be  the  agents  of  the  body 
of  shareholders  to  commit  a  fraud.  For 
these  reasons,  the  motion  must  be  refused. 

Motion  refused^  wUh  costs. 


Parker 
Feb.  16 


.  v.c.\ 

h  23.  J 


BOOUE  P.  HOULSTON. 


Copyright — Prints  and  Engravings, 

Prints  in  books  containing  letter-press  and 
prints,  the  prints  being  Uinstrative  of  the 
letter-press,  are  protected  by  the  b  4*  ^ 
Vict,  c,  45. 

The  provisions  of  the  8  Geo,  2,c.l^,  as  to 
the  date  of  the  pMicadon  and  the  name  of 
the  proprietor  being  printed  on  every  prinl, 
apply  only  to  prints  published  separately, 
and  do  not  apply  to  prints  forming  parts  of 
books  made  up  of  prints  and  letterless. 


In  1851,  Mr.  Bogue  published  a  book 
called  *'  The  Comical  Creatures  from  Wur- 
temberg,  including  the  History  of  Rey- 
nard the  Fox,  with  twenty  illustrations, 
drawn  from  the  stuffed  animals  contributed 
by  Herman  Ploucquet,  of  Stuttgard^  to  the 
Great  Exhibition." 

The  book  consisted  of  stories,  illustrated 
by  a  variety  of  wood-cuts. 

In  1852,  the  defendants,  Messrs.  Houl- 
ston  &  Stoneman,  published  a  book  called 
"  The  Comical  History  and  Tragical  End 
of  Reynard  the  Fox,"  being  the  first  num- 
ber of  an  intended  series  of  like  hooka  to 
be  called  "  Story  Books  for  Young  People, 
by  Aunt  Mary." 

This  book  also  consisted  of  stories, 
illustrated  by  a  variety  of  wood-cuts.  The 
stories  were  different  from  those  in  Mr. 
Bogue's  book,  but  the  wood-cuts,  it  was 
alleged  by  Mr.  Bogue,  were  pirated  from 
those  in  his  book. 

A  motion  was  now  made,  on  the  part  of 
Mr.  Bogue,  for  an  injunction  to  restrain 
the  defendants  from  selling  the  wood-cuta 
alleged  to  be  pirated. 

By  the  8  Geo.  2.  c.  13.  s.  1.  it  is 
enacted,  '*  That  from  and  after  the  24th  of 
June  1735,  every  person  who  shall  invent 
and  design,  engrave,  etch,  or  work  in 
mezzodnto  or  chiaro  oscuro,  or,  from  his 
own  works  and  invention,  shall  cause  to 
be  designed  and  engraved,  etched  or 
worked  in  mezzotinto  or  chiaro  oecuro,  any 
historical  or  other  print  or  prints,  shall 
have  the  sole  right  and  liberty  of  printing 
and  reprinting  the  same  for  the  term  of 
fourteen  years,  to  commence  from  the  day  of 
the  first  publishing  thereof,  which  (s.  e.  the 
day  of  publication)  shall  be  truly  engraved 
with  the  name  of  the  proprietor  on  each 
plate,  and  printed  on  every  such  print  or 
prints." 

This  act  is  extended  by  the  7  Geo.  3. 
c.  38.  and  17  Geo.  3.  c.  57. 

By  the  5  &  6  Vict.  c.  45.  s.  2,  there  ia 
the  following  enactment: — "That  in  the 
construction  of  this  act  the  word  '  book* 
shall  be  construed  to  mean  and  include 
every  volume,  part  or  division  of  a  volume, 
pamphlet,  sheet  of  letter-press,  sheet  of 
music,  map,  chart,  or  plan  separately  pub- 
lished." 

None  of  the  illustrations  in  the  plain- 
tiff's book  had  the  day  of  publication  or 
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the  name  of  the  proprietor  engraved  or 
marked  on  them. 

Mr.  Craig  and  Mr.  ReiUy^  for  the  plain- 
tiff. 

Mr.  Swanaton  and  Mr,  W.  H.  Bennett 
for  the  defendants,  contended  that,  as  the 
act  of  the  8  Geo.  2.  c.  13,  which  was  now 
in  force  with  reference  to  prints,  had  re- 
quired that  the  day  of  publication  and  the 
name  of  the  proprietor  should  be  engraved 
on  each  print,  and  as  this  enactment  had 
not  been  complied  with,  the  plaintiff  was 
not  entitled  to  an  injunction. 

The  following  cases  were  cited  :— 

BlackweU  v.  Harper,  2  Atk.  98. 
Harrison  v.  Hogg,  2  Yes.  jun.  323. 
Thompson  v.  Symonds,  5  Term  Rep.  4 1  • 
Maekmurdo  v.  Smith,  7  Ibid.  518. 
Satfer  v.  I>ieey,  3  Wils.  60. 
Newton  V.  Courie,  4  Bing.  234 ;  s.  c.  5 

Law  J.  Rep.C.P.  159. 
Brooks  V.  Cock,  3  Ad.  &  £.  138 ;  s.  c. 

4  Law  J.  Rep.  (n.s.)  K.B.  144. 
Colnaghi  v.    Ward,    12  Law  J.  Rep. 

(n.8.)  Q.B.  1. 

Parker,  V.C.  said  he  had  no  doubt 
that  the  illustrations  in  the  defendants' 
book  were  copies  from  the  plates  of  the 
plaintiff's,  and  were  not  taken  from  ori- 
ginals; and  that  the  plaintiff  was  entitled 
to  an  injunction,  subject  to  the  question 
which  had  been  raised  with  reference  to 
the  act  of  8  Geo.  2.  c.  13.  On  this,  he 
reserved  his  judgment. 

Parksr,  y.C. — ^This  was  a  motion  for 
an  injunction.  The  plaintiff  published  a 
bo(^  containing  designs  of  a  group  of 
staffed  animals  taken  from  the  Exhibition 
of  last  year.  To  each  of  the  designs  was 
annexed  a  label  descriptive  of  it,  and  these 
desi^s  were  illustrations  of  letter-press, 
consisting  of  stories  in  which  the  characters 
which  appeared  in  the  group  were  the 
persons  of  whom  the  stories  were  told. 
The  defendants  published  a  smaller  book 
containing  stories  with  the  names  of  the 
same  persons  or  dramatis  persona,  but  the 
stories  were  different  from  those  of  the 
plaintiff,  although  illustrated  by  the  same 
designs,  which  the  plaintiff  alleged  to  be 
piratical  copies  of  the  designs  contained  in 
his  book.     This  was  denied  by  the  defen- 


dants, who  alleged  that  they,  or  the  person 
for  whom  they  published,  had  paid  artists 
to  make  original  drawings  of  the  group  of 
animals.  But,  upon  an  inspection  of  the 
designs  themselves,  and  upon  a  careful 
perusal  of  the  evidence,  I  have  come  to 
the  conclusion  that  the  drawings  published 
by  the  defendants  have  been  copied  from 
those  of  the  plaintiff.  They  have  not  only 
copied  his  designs,  but  they  have  copied 
the  descriptive  labels  which  the  plaintiff 
had  annexed  to  the  designs.  Under  these 
circumstances,  I  entertain  no  doubt  that 
the  plaintiff  is  entitled  to  the  injunction. 

But,  it  was  argued,  that  the  plaintiff  had 
not  established  his  title  to  any  copyright 
in  the  designs  in  question,  inasmuch  as  he 
had  not  complied  with  the  requisitions  of 
the  8  Qeo,  2.  c.  13,  the  existing  statute 
regulating  the  copyright  in  prints  and 
engravings,  which  provides  that  the  date 
of  the  publication  and  the  name  of  the 
proprietor  must  be  truly  engraved  upon 
the  plate,  and  printed  on  every  print.  This 
act  of  parliament  has  been  explained  and 
extended  by  two  other  acts  of  Geo.  3. 
It  was  admitted  on  the  part  of  the 
plaintiff  that  the  act  of  8  Geo.  2.  c.  13^ 
was  the  one  which  now  regulates  the  law 
with  respect  to  the  copyright  in  designs. 
But  the  plaintiff  said  that  his  publication 
was  a  book,  and  that  it  was  entered  at 
Stationers'  Hall  in  his  name  as  the  pro- 
prietor, and  he  referred  to  the  5  &  6  Vict, 
c.  45.  as  giving  him  the  copyright  in  the 
book. 

The  definition  of  a  book  given  in  the 
interpretation  clause  of  that  statute  is  as 
follows: — "Every  volume,  part  or  divi- 
sion of  a  volume,  pamphlet,  sheet  of  letter- 
press, sheet  of  music,  mapi  chart,  or  plan 
separately  published."  No  doubt  this 
does  not  extend  to  prints  or  designs  sepa- 
rately published;  but,  where  the  prints 
or  designs  form  part  of  the  book,  (and  the 
book  is  no  less  a  book  because  it  contains, 
in  addition  to  the  letter-press,  prints  or 
designs  or  other  illustrations  of  the  letter- 
press), the  statute  vests  in  the  proprietor 
of  that  book,  of  which  he  has  been  regis- 
tered as  proprietor,  the  right  to  restrain 
any  invasion  or  infringement  of  his  copy- 
right. It  appears  to  me  that  the  term 
"  book"  must  include  every  part  of  the 
book  :  it  must  include  the  engravings  and 
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designs  which  are  a  part  of  the  hook,  as 
well  as  the  letter-press,  which  is  another 
part  of  the  hook.  It  may  he  very  true 
that  prints  puhlished  separately  are  not 
within  that  act  of  parliament  hy  ex- 
press definition;  hut  the  case  hefore  the 
Court  is  not  that  of  a  print  puhlished 
separately,  hut  of  designs  forming  part  of 
a  hook.  I  am  not  aware  that  there  is  any 
decision  of  a  court  of  law  or  of  this  Court 
either  way  upon  the  point.  There  are 
some  cases  which  were  referred  to  hy  the 
defendants'  counsel,  hut  it  does  not  appear 
that  the  question  hefore  the  Court  arose  in 
any  of  them.  In  the  ahsence  of  any  deci- 
sion, I  think  that  the  correct  construction 
of  the  5  &6yict.  c.  45.  is,  that,  where  there 
are  designs  or  illustrations  forming  part  of 
a  hook,  of  which  hook  a  party  has  a  copy- 
right, that  copyright  extends  to  the  designs 
as  well  as  to  the  letter-press.  I  must, 
therefore,  decide  that  the  plaintiff  is  entitled 
to  an  injunction  in  the  terms  of  the  notice 
of  motion.  The  defendants  have,  however,  a 
right  to  put  the  plaintiff  to  hringhis  action 
at  law,  and  the  injunction  must  issue  on 
the  plaintiff's  undertaking,  if  the  defen- 
dants require  it,  to  hringhis  action  at  law. 


BILLING  V.  80UTHEE. 


Turner,  V.C.I 
F^h.  18,  23.  J 

Jurisdiction — Surgeon  and  Patieni — Con' 
fidential  Relation, 

A  surgeon  obtained  from  a  poor  patient, 
on  a  change  of  circumstances,  his  promissory 
note  for  an  amount  beyond  what  was  due 
for  medical  attendance.  The  Court,  in  the 
absence  of  evidence  to  prove  thai  the  patient 
intended  to  pay  more  than  what  was  justly 
due,  ordered  the  note  to  be  impounded,  and 
directed  an  issue  at  law  to  try  the  amount 
actually  due. 

This  was  a  suit  against  the  defendant, 
a  surgeon  at  Camhridge,  to  cancel  a  pro- 
missory note  for  325/.,  given  hy  the  plain- 
tiff to  him  in  1848  in  remuneration  for  his 
medical  attendance.  The  defendant  had 
hrought  an  action  on  the  note  and  obtained 
judgment  hy  default.  The  defendant  had 
pleaded  fraud  and  covin,  and  obtained  an 
injunction  in  this  suit  to  stay  execution  on 


the  judgment.  The  bill  also  prayed  for 
an  account  of  what  was  due  to  the  defen- 
dant at  the  date  of  the  note,  and  for  an 
injunction  to  restrain  its  negotiation. 

It  appeared  from  the  pleadings  that  the 
plaintiff  was  a  shoemaker  at  Camhridge, 
in  a  very  humble  way,  from  1840  to  1848, 
during  which  time  he  was  very  frequently 
attended  by  the  defendant,  and  certain  sur- 
gical operations  were  performed  by  the 
latter.  In  1848  the  plaintiff's  daughter 
married  a  man  of  large  property,  and  the 
plaintiff,  previously  to  his  then  leaving 
Cambridge,  gave  the  promissory  note  in 
question  to  the  defendant.  The  bill  charged 
that  the  note  had  been  fraudulently  ob- 
tained from  the  plaintiff,  and  in  ignorance 
of  the  real  amount  for  which  it  was  signed, 
the  plaintiff  alleging  that  he  thought  the 
amount  was  for  251.  instead  of  325/.  It 
was  also  alleged  that  the  average  amount 
of  the  defendant's  yearly  bills  was  about 
25/.;  they  had  never  exceeded  30/.  or  40/.; 
and  that  there  had  been  a  settlement  of 
account  in  1843.  The  defendant  stated 
by  his  answer  that  the  plaintiff,  on  the  oc- 
casion of  his  daughter's  marriage,  called 
upon  the  defendant  and  voluntarily  offered 
to  recompense  him  for  hb  services,  and 
executed  and  signed  the  promissory  note 
in  the  presence  of  the  defendant's  footman. 
The  defendant  scheduled  his  visits  and  at- 
tendances from  1840  (and  which  were 
nearly  daily)  and  the  amount  received  from 
the  plaintiff.  The  defendant  charged  at 
the  rate  of  a  guinea  for  every  visit  and 
claimed  payment  of  the  balance.  The 
plaintiff  went  into  evidence  to  prove  that 
the  charges  were  extortionate,  and  as- 
suming that  there  was  a  settlement  up  to 
1843,  and  taking  credit  for  the  payments 
made,  that  there  was  less  than  the  amount 
of  the  note  due  at  the  time  it  was  given* 

Mr>  Rolt  and  Mr,  Cole  appeared  for  the 
plaintiff. 

Mr,  Stuart  and  Mr,  Rogers,  for  the  de* 
fendant. 

Mr,  Cole  replied, 

Feb.  23. — Turner,  V.C,  after  refSerring 
to  the  pleadings  and  evidence,  said^— The 
question  is,  whether,  under  these  circum- 
stances, the  plaintiff  has  made  out  a  case 
entitling  him  to  equitable  relief.  It  ia 
clear  that  he  has  not  made  out  that  he 
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intended  only  to  pay  25/.,  and  thought 
the  promissory  note  was  only  given  for 
that  amount.  It  is  clear  that  he  knew  the 
amount  of  the  note  at  the  time  of  giving  it. 
It  was  argued  on  behalf  of  the  defendant, 
that  the  case  had  been  decided  by  the  ver- 
dict at  law ;  but  if  the  plaintiff  thought 
that  he  had  a  good  equitable  case,  it  was 
open  to  him  to  avail  himself  of  it,  and  to 
make  no  defence  at  law. 

The  case  on  the  merits  is,  that  a  medical 
attendant  obtained  from  a  poor  patient  a 
sum  beyond  the  most  extravagant  charges 
as  remuneration  for  his  services,  and  ob- 
tained it  at  a  time  when  the  patient's  posi- 
tion in  life  was  about  to  change.     There 
is  no  part  of  the  jurisdiction  of  this  Court 
more  useful  or  better  founded  than  that 
which  assumes  the  controul  over  all  trans- 
actions between  persons  occupying  a  con- 
fidential relation  towards  each  other.  This 
jurisdiction  ought  to  be  exercised,  what- 
ever be  the  circumstances  and  position  of 
the  parties  between  whom  this  confidential 
relation  exists,  whether  attorney  and  client, 
guardian  and  ward,  or  surgeon  and  patient. 
There  is  no  doubt,  that  in  the  present  case, 
such  a  confidence  existed,  and  no  doubt 
that  advantage  was  taken  of  that  confi- 
dence.    Why  should  a  greater  amount  be 
sought  to  be  obtained  from  the  plaintiff 
for  past  services  rendered  to  him*  because 
his  position  in  life  was  about  to  change  ? 
Why  was  not  an  account  sent  in  in  the 
usual  way  ?     It  was  said  that  the  plaintiff 
did  not  intend  to  confine  his  liberality  to 
merely  paying  the  defendant  his  account, 
but  that  he  intended  to  reward  him,  and 
was  surely  at  liberty  to  do  so.  This  is  true ; 
but    intention  imports  knowledge ;    and 
liberty,  absence  of  influence.   There  is  not 
sufiicient  evidence  to  shew  that  the  plain- 
tiff intended  to  pay  more  than  was  justly 
due;    and  therefore    the   defendant  will 
not  be  allowed  to  appropriate  the  whole  of 
what  he  has  thus  obtained  firom  the  plain- 
tiffl     On  the  other  hand,  the  defendant  is 
entitled  to  receive  so  much  as  is  justly  due 
to  him,  and  the  Court  in  exercising  juris- 
diction in  the  case  is  bound  to  take  care 
of  the  defendant's  interests.    Although  the 
defendant,  therefore,  cannot  be  permitted 
to  recover  the  full  amount,  the  note  can- 
not be  immediately  delivered  up  to  be 
cancelled,  but  must  be  impounded  as  a 
Kbw  Ssriks,  XXL— Ghavc. 


security  for  the  amount  justly  due  to  the 
defendant.  I  shall,  therefore,  direct  an 
issue  to  try  whether  the  plaintiff  was  in- 
debted to  the  defendant  in  the  amount  of 
the  note  at  the  time  of  its  date,  (that  being 
the  form,  I  understand,  in  which  the  issue 
must  be  tried,)  and  direct  that  the  amount, 
if  any,  which  shall  be  found  by  the  jury 
to  have  been  actually  due,  shall  be  in- 
dorsed on  the  postea. 

Decree  accordingly  • 


KlNDER8LEY,V.C. 


March  6 


;y,  V.C.I 
,22.     / 


WESTWOOD  V,  80UTHEY. 


Will — Specific  Bequest — Leaving  Issue 
living  at  Death, 

A  testator  bequeathed  to  his  son  William 
the  dividends,  interest  and  annual  produce  to 
arise  from  the  sum  o/*  3,000/.  3^/.  per  cent. 
Bank  annuities  for  his  Itfe:  and  after  his 
decease  he  gave  the  said  principal  sum  of 
3,000/.  to  all  and  every  the  child  or  children 
of  his  said  son,  to  be  equally  divided  between 
them,  or  if  only  one  child,  then  the  whole  to 
such  only  child,  to  be  paid  on  their  respec* 
lively  attaining  the  age  of  twenty^one:  the 
interest  in  the  mean  time  to  be  applied  for 
their  maintenance  and  education.  The  tes^ 
tator  gave  two  further  sums  of  3,000Z.  to 
another  son  and  daugJUer  in  similar  terms : 
and  upon  the  death  of  either  of  his  said  sons 
and  daughter  without  issue,  then  he  directed 
the  interest,  dividends  and  produce  so  given 
to  him,  her  or  them  so  dying,  to  be  paid  to 
the  survivors  and  survivor  in  equal  shares 
and  proportions.  The  testator's  son  WiU 
liam  had  one  child  only,  who  died  an  infant 
during  his  father's  lifetime: — Held,  that 
the  infant  took  a  vested  interest  in  the  3,000/., 
liable  to  be  divested  by  the  deathof  his  father 
without  leaving  issue  living  at  his  death;  and 
that  event  having  happened,  the  gift  over 
took  effect. 

This  case  came  on  upon  two  petitions, 
and  the  question  turned  upon  the  con- 
struction of  the  will  of  John  Westwood, 
dated  the  12th  of  May  1830,  by  which  the 
testator  gave  certain  specific  property  to 
his  eldest  son,  and  then  continued  in  the 
following  terms : — **  I  give  and  bequeath 
unto  my  son  Henry  Frederick  Westwood 
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the  dividends,  interest  and  annual  produce 
to  arise  from  the  sum  of  3,000/.  new  S^L 
per  cent.  Bank  annuities  now  standing  in 
my  name  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England  for 
and  during  the  term  of  his  natural  life,  and 
from  and  immediately  after  his  decease,  I 
give  and  bequeath  the  said  principal  sum 
or  stock  of  3,000/.  unto  all  and  every  the 
child  and  children  of  my  said  son  Henry 
Frederick  Westwood,  to  be  equally  divided 
between  and  amongst  them,  share  and  share 
alike  if  more  than  one,  but  if  there  shall 
be  but  one  such  child,  then  the  whole  of 
the  said  principal  stock  or  sum  of  3,000/. 
to  such  only  child,  the  same  to  be  paid  or 
transferred  to  him,  her  or  them  on  their 
severally  and   respectively   attaining  the 
age  of  twenty^one  years,  the  interest  and 
produce  thereof  to   be  in  the  meantime 
applied  for    and   towards    their   mainte- 
nance and  education."     The  testator  then 
gave  another  sum  of  3,000/.  Bank  annuities 
in  similar  terms    to   his   daughter  Eliza 
Westwood,  and  a  third  sum  of  the  same 
amount  to  his  son  William  Westwood  also 
in  precisely  similar  terms,  and  then  fol- 
lowed this  clause : — "  And  upon  the  death 
of  either  of  my  said  sons  and  daughter  with- 
out issue,  then  I  direct  that  the  interest, 
dividends  and  produce  so  as  aforesaid  given 
and  bequeathed  to  him,  her  or  them  so 
dying,  shall  be  paid  and  payable  to  the 
survivors  and  survivor  of  them  my  said 
sons  and  daughter  in  equal  shares   and 
proportions."     The  testator  then  gave  two 
different  legacies,  and  as  to  all  the  rest, 
residue  and  remainder  of  his  property  in 
the  funds,  and  all  other   his  estate  and 
effects  whatsoever,  he  gave  and  bequeathed 
the  same  to  his  daughter  and  his  youngest 
son  William  Westwood,  to  be  equally  di- 
vided between  them,  share  and  share  idike, 
for  their  absolute  use  and  benefit,  and  he 
appointed  James  Gray  and  John  Southey 
executors   and   trustees  of  his   will   and 
guardians  of  his  children. 

The  testator  died  on  the  3rd  of  May 
1833,  leaving  his  said  three  children, 
Henry  Frederick,  Eliza,  and  William,  him 
surviving,  and  the  will  was  proved  by 
John  Southey  alone. 

William  Westwood  attained  the  age  of 
twenty-one  years  on  the  13th  of  July  1838, 
and  in  March  1844  intermarried  with  the 


petitioner  Sophia  Westwood,  and  there  was 
issue  of  that  marriage  one  child  only,  who 
was  bom  in  February  1846,  and  died  in 
February  1847.  W.  Westwood  died  in 
November  1851,  without  having  had  any 
other  issue,  and  by  his  will,  dated  the  16th 
of  October  1851,  gave  and  bequeathed  all 
his  estate  and  effects  whatsoever  and 
wheresoever  to  his  wife,  her  executors, 
administrators  and  assigns,  and  appointed 
her  sole  executrix  of  his  will.  The  peti- 
tioner, Sophia  Westwood,  proved  the  will 
of  the  said  William  Westwood,  her  husband, 
and  also  took  out  letters  of  administration 
to  her  infant  son,  who  had  died,  and 
thereby  became  his  legal  personal  repre- 
sentative. The  petition  of  Sophia  West^ 
wood  alleged  that  she  was  entitled  to  the 
sum  of  3,000/.,  the  interest  of  which  was 
given  by  the  will  of  John  Westwood  to 
her  husband,  William  Westwood,  for  life, 
and  the  capital  to  his  children  as  before- 
mentioned,  and  the  petition  prayed  that 
the  said  sum  of  3,000/.  might  be  trans- 
ferred and  paid  to  her  accordingly. 

The  second  petition  was  presented  by 
Henry  Frederick  Westwood  and  Eliza 
Westwood,  the  two  surviving  children  of 
John  Westwood,  claiming  the  said  sum  of 
3,000/.  by  virtue  of  the  gift  over  in  the 
will  of  John  Westwood  upon  the  death 
of  William  Westwood  without  leaving 
children  living  at  his  decease. 

Mr.  Malins  and  Mr.  Welford  appeared 
in  support  of  the  petition  presented  by 
Sophia  Westwood,  and  contended  that  the 
chOd  of  W.  Westwood,  who  died  in  his 
lifetime,  took  a  vested  interest  in  the  capital 
stock  of  3,000/.  There  was  an  immediate 
g^ft  in  remainder  upon  the  death  of  W. 
Westwood,  to  all  and  every  the  child  and 
children  of  the  said  W.  Westwood,  with 
a  subsequent  direction  for  the  same  to  be 
paid  or  transferred  to  him,  her,  or  them  at 
twenty-one.  The  language  imported  no 
contingency  whatever,  and  this  construc- 
tion was  fortified  by  the  direction  to  apply 
the  whole  of  the  interest  for  maintenance 
and  education  during  the  minorities  of  the 
children. 

The  following  cases  were  cited : — 

Jones  V.   Jmes^  13  Sim.  561  ;    s.   c. 
13  Law  J.  Rep.  (n.s.)  Chanc.  16. 
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Doe  d.  Todd  v.  DwAury,  8  Mee.  & 

W.  514;  8.  c.  10  Law  J.  Rep.  (n.8.) 

Ezch.  410. 
In  re  Bartholomew's   Trust,  1  Hall  ^ 

Tw.  565 ;  1  Mac.  &  Gor.  354 ;  s.  c. 

19  Law  J.  Rep.  (n.s.)  Chanc.  237* 
HaUifax  v.  WiUom,  16  Yes.  168. 
Packham  v.   Grepory^   4   Hare,  396; 

8.  c.  14  Law  J.  Rep.  (n.s.)  Chanc.  191. 
Taylor  y.  Langford,  S  Ve8.  119. 
Salmon  v.  Green^  1 1  Beav.  453 ;  8.  c. 

18  Law  J.  Rep.  (n.s.)  Chanc.  166. 
Fonereau  t.  Fonereau,  3  Atk.  645. 
Knight  v.  Knight,  2  S.  &  S.  490. 

Mr,  Wigram  and  Mr.  Faber,  contrlly 
cited— 

Hughes  v.  Sayer,  1  P.  Wins.  534. 
Lavson  v.  Lawson,  1  Ibid.  441. 
BiUingsley  v.  fFt/i^,  3  Atk.  219. 
Batsfwd  V.  KehheU,  3  Yes.  363. 

ilfr.  Welfordy  in  reply. 

Judgment  postponed. 

March  22. — Kindersley,  Y.C. — The 
question  upon  these  two  petitions  turns 
upon  the  construction  of  the  will  of  John 
Westwood.  At  the  date  of  his  will  J. 
Westwood  had  three  children,  as  appears 
by  his  will,  all  of  whom  were  under  age 
at  the  time  he  made  his  will — Henry  Fred- 
erick Westwood,  Eliza  Westwood  and 
William  Westwood.  The  question  turns 
upon  a  gift  of  a  legacy  of  3,000  J.  stock  for 
the  benefit  of  W.  Westwood's  children, 
and  similar  legacies  were  given  for  the 
benefit  of  the  other  children,  and  as  one 
of  the  clauses  in  the  will,  upon  which  the 
question  turns  relates  to  the  three  legacies, 
it  is  necessary  to  consider  the  gifts  of  all 
these  three  legacies  given  for  the  benefit  of 
the  three  children  of  the  testator. — [His 
Honour  then  read  the  clauses  in  the  will 
as  aboTe  set  forth]. — In  each  case  the 
legacy  is  specific,  and  so  far  there  would 
probably  not  be  very  much  doubt  about 
the  construction;  but,  after  giving  the 
three  legacies,  the  testator  proceeds  thus : 
— "  And  upon  the  death  of  either  of  my 
aaid  sons  or  daughter,  without  issue,  then 
I  direct  that  the  interest,  dividends  and 
produce  so  as  aforesaid  given  and  be- 
queathed to  him,  her  or  Uiem  so  dying, 
shall  be  paid  and  payable  to  the  survivor 


or  survivors  of  them  my  said  sons  and 
daughter,  in  equal  shares  and  propor- 
tions." The  testator  afterwards  gives  the 
residue  of  his  personal  estate  to  his  daugh- 
ter and  youngest  son  William,  so  that  the 
two  youngest  children  are  the  residuary  lega- 
tees. Now,  the  &cts  upon  which  the  ques- 
tion turns,  which  I  have  now  to  decide, 
are  these.  As  I  have  already  said,  the 
question  relates  at  present  entirely  to  the 
legacy  given  for  the  benefit  of  William  and 
his  children. 

The  facts  with  respect  to  William 
are  these:  William  attained  the  age  of 
twenty-one  and  married,  and  had  one 
child,  and  only  one  child,  but  that  child 
died  in  early  infancy,  without  leaving 
any  issue  in  the  lifetime  of  William.  Then 
William  died,  having  no  issue  living  at 
his  death.  In  that  state  of  circumstances, 
the  representative  of  the  child  of  William, 
who  is  a  petitioner  upon  one  of  these  peti- 
tions, claims  to  have  the  legacy  as  having 
become  vested  in  the  child  of  William  and 
not  divested.  Upon  the  other  hand,  the  two 
other  children  of  the  testator,  Henry  Fred- 
erick and  Eliza,  who  survived  William, 
claim  it  by  virtue  of  the  gift  over;  they 
say  it  was  not  vested  in  the  child,  and 
they  claim  it  by  virtue  of  the  gift  over. 
There  is  a  third  alternative  which  might 
have  been  argued,  but  which  has  not 
been  contended  for  on  this  petition,  al- 
though the  parties  who  might  raise  the 
question  are  before  me,  namely,  whether 
tiie  residuary  legatees  were  not  entitled; 
that  is,  whether  the  gift  to  the  chOdren 
gave  no  vested  interest  to  the  child  of 
William,  and  that  the  gift  over  is  void, 
and  that,  therefore,  there  was  no  gift  at  all 
before  the  death  of  William.  That  point 
has  not  been  raised  before  me :  still  it  is 
a  possible  construction  of  the  will. 

In  order  to  determine  the  questions  arising 
upon  this  will  and  this  state  of  facts,  the 
matter  divides  itself  into  the  consideration 
of  two  points.  The  first  is,  whether  under 
the  prior  gift  the  child  of  William  took 
any  vested  interest  at  all,  and  if  it  did  not, 
it  is  not  necessary  to  consider  what  is  the 
effect  of  the  ulterior  limitation  over,  upon 
the  interest  of  that  child  ;  but  if  the  child 
of  William  did  take  a  vested  interest  under 
the  prior  gift,  then  it  becomes  material  to 
consider  the  second  point,  which  is,  what 
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is  the  effect  of  the  gift  over  in  the  event 
that  has  happened— of  William  dying  with- 
out having  left  any  issue  living  at  his 
death. 

Now,  with  respect  to  the  first  point, 
as  to  whether  the  child  of  William  took 
a  vested  interest  or  not,  it  has  been  con- 
tended that  in  this  case  there  is  no  gift 
of  the  corpus  of  the  legacy  of  the  stock 
till  the  death  of  William ;  that  the  gift  to 
William  is  only  of  the  dividends;  and 
that  the  gift  to  the  children  being  to  take 
effect  after  the  death  of  William,  and  it 
being  first  the  gift  of  the  principal,  it  is 
contended  that  the  child  did  not  take 
a  vested  interest,  and  the  cases  of  Baisford 
V.  Kebbell  and  BiUingsley  v.  Jfilh^  which 
are  two  common  vouchers  upon  cases  of 
this  kind,  were  cited.  Baisford  v.  Kebbell 
was  this  case-— The  testatrix  gave  Robert 
Endly  the  dividends  of  500/.  3/.  per 
cent,  annuities  till  he  should  arrive  at  the 
age  of  thirty-two  years,  at  which  time 
the  testatrix  directed  the  executors  to 
transfer  to  him  the  principal  sum  of  500/. 
of  her  SL  per  cent,  annuities  for  his  own 
use.  The  question  was,  as  R.  Endly 
died  before  he  attained  the  age  of  thirty-two 
years,  whether  he  had  a  vested  interest  in 
the  stock,  and  the  Court  decided  he  had  not : 
and  most  justly  and  reasonably ;  because 
the  Court  saw  that  upon  the  true  construc- 
tion of  that  will,  the  testatrix  did  not  mean 
R.  Endly  to  take  anything  but  the  divi- 
dends unless  he  attained  the  age  of  thirty- 
two  years ;  and  the  Lord  Chancellor  pointed 
out  the  distinction  between  the  gift  of  the 
dividends  and  the  gift  of  the  principal. 
He  says  the  testatrix  meant  to  give  the 
dividends  whether  he  attained  the  age  of 
thirty-two  or  not,  as  long  as  he  lived,  but 
did  not  mean  to  give  the  principal,  which 
is  a  distinct  gift,  unless  he  attained  the 
age  of  thirty-two  years,  and  therefore 
the  Court  determined  that  R.  Endly  did 
not  take  a  vested  interest. 

The  case  of  BUlingsley  v.  Wills  is  a  case 
a  little  more  complicated,  but  still  the  prin- 
ciple of  it  is  easily  to  be  perceived.  The 
gift  was  in  this  form  :«^— '*  I  do  further  give 
and  bequeath  to  my  brother  Capel  Billings- 
ley  the  interest  of  1,500/.  during  his  natural 
life ;  then  from  and  after  the  decease 
of  my  brother  Capel  Billingsley,  I  give 
the  said  sum  of  1,500/.  unto  and  amongst 


all  and  every  the  younger  son  and  sons, 
in  case  there  be  any  younger  sons,  and 
all  and  every  the  daughter  and  daughters 
of  my  brother  Capel  Billingsley,  now 
lawftilly  begotten  or  to  be  hereafter 
begotten,  share  and  share  alike ;  but  in 
case  he  shall  have  only  daughters  lawfully 
begotten,  then  only  unto  and  amongst  Uie 
younger  daughter  or  daughters;  and  to 
be  paid  to  them  all,  every  and  each  of 
them  at  and  when  they  shall  have  obtained 
to  their  respective  ages  of  one  and  twenty 
years.  But  my  express  will  and  meaning 
is,  that  no  elder  son,  in  case  there  shall  be 
more  than  one  son,  nor  any  elder  daughter, 
if  there  be  only  daughters  of  my  brother 
Capel  Billingsley  living  at  his  decease, 
shall  have  any  part,  share  or  interest  in 
the  1,500/.  But  in  case  all  the  children 
of  my  said  brother  Capel  Billingsley  except 
one,  either  son  or  daughter,  shall  happen 
to  die  before  their  respective  ages  of 
twenty-one,  theii  I  give  1,000/.,  part  of 
the  1,500/.,  to  such  surviving  only  child, 
whether  son  or  daughter,  and  to  be  paid  to 
him  or  her  at  their  age  of  twenty-one."  At 
the  time  the  testator  made  his  will  Capel 
Billingsley  had  three  children,  a  son  and 
two  daughters.  Lord  Hardwicke  saw  clearly 
that  no  child  could  possibly  have  a  vested 
interest  till  the  death  of  Capel  Billingsley, 
because  it  was  first  of  all  the  eldest  son 
who  was  to  be  excluded ;  and  if  there  should 
be  no  son,  but  only  daughters,  then  the 
eldest  daughter  was  to  be  excluded.  More- 
over there  was  this  clause,  '*  but  no  elder 
son,  in  case  there  shall  be  more  than  one 
son,  nor  any  elder  daughter,  if  there 
be  only  daughters  of  Capel  Billingsley 
living  at  his  decease,  shall  have  any  share 
or  interest  in  the  1,500/."  Lord  Haidwicke 
said  these  words  '*  living  at  his  decease" 
applied  not  only  to  the  passage  "  if  there 
be  only  daughters,"  but  also  to  the  passage 
'Mf  there  be  any  sons."  Therefore,  it 
comes  to  this,  that  it  was  a  limitation  over 
to  persons  as  to  whom  it  could  only  be 
ascertained  who  would  answer  the  descrip- 
tion at  the  death  of  Capel  Billingsley ;  ex 
necessitate,  it  was  not  a  vested  interest  until 
the  death  of  Capel  Billingsley. 

These  two  cases  of  Baisford  v.  Kebbell  And 
BiUingsley  v.  WiUs  have  been  often  sup- 
posed to  establish  the  proposition  which  T 
am  satisfied  they  are  never  meant  to  esta- 
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blisb  and  have  not  been  held  to  establish, 
namely,  that  merely  because  the  dividends 
of  a  sum  of  stock  are  given  in  the  first 
instance  to  A.  for  life,  and  then  afterwards 
there  is  a  gift  of  the  capital  of  that  stock 
over  to  his  children,  that  is  a  vested  in- 
terest, because  there  is  a  difference  between 
the  gift  of  the  principal  and  a  gift  of  the 
dividends.  That  is  not  the  principle  esta- 
blished by  these  cases ;  and  to  shew  that 
it  is  not,  I  would  refer  to  a  case  that  was 
not  cited  in  the  argument,  but  which  is  an 
important  case,  or  rather  two  cases  of  the 
same  name.  Chaffers  v.  AbeU,  both  of 
which  are  reported  in  8  Jurist,  577.  The 
two  cases  relate  to  two  different  wills,  and 
therefore  were  evidently  two  causes,  though 
they  seem  to  have  been  two  parties  of  the 
same  name.  They  follow  each  other  in 
the  volume  of  the  Jurist  to  which  I  have 
referred.  The  first  case  is  at  p.  577.  I 
read  merely  the  marginal  summary: — "A 
testator  bequeathed  certain  sums  of  stock," 
that  is,  an  aggregate  sum  of  stock,  *' to  trus- 
tees, to  pay  40/.  per  annum  to  his  daughter 
for  life,  and  after  her  decease  to  pay,  assign 
and  transfer  the  sum  of  1,000/.  stock 
equally  amongst  all  and  every  the  child  and 
children  of  his  daughter,  share  and  share 
alike,  to  be  paid  and  transferred  to  them 
when  and  so  soon  as  the  youngest  should 
attain  his  or  her  age  of  twenty-one  years. 
At  the  death  of  the  testator  the  daughter 
had  four  children,  one  of  whom  died  before 
the  youngest  attained  twenty-one.  The 
youngest  only  survived  the  daughter,  yet 
it  was  held  that  the  four  children  took 
vested  interests  in  the  stock."  Now,  it 
might  have  been  equally  contended  that 
there  was  no  gift  of  the  principal  until  the 
death  of  the  daughter;  and  not  only  so, 
but  there  was  actually  no  intermediate 
gilt  of  the  dividends  of  that  sum  of  stock 
which  was  given  to  the  children.  It  was 
only  a  direction  out  of  the  dividends  of 
an  aggregate  sum  of  stock,  to  pay  40/. 
a-year  to  the  daughter;  and  yet  the  Court 
held  that  it  was  a  vested  interest  in  the 
children.  In  that  case,  it  is  true,  there 
was  the  gift  of  an  aggregate  sum  of  stock 
to  the  trustees  in  the  first  instance ;  but 
in  the  next  case,  of  Chaffers  v.  Abell,  p.  578, 
which,  as  I  have  said,  is  not  only  upon  a 
different  legacy  but  upon  a  different  will, 
there  was  no  gift  to  trustees  at  all,  and 


therefore  it  is  extremely  like  the  case 
before  me.  I  will  read  the  terms  of  the 
will  from  the  case  itself  rather  than  from  the 
marginal  note,  as  being  fuller.  "Ann 
Page,  by  her  will,  gave  to  her  sister  Mary 
Abell,  wife  of  Francis  Abell,  the  interest  of 
500/.  5/.  per  cent.  Navy  Stock,  standing 
in  the  name  of  the  testatrix,  in  the  books 
of  the  Governor  and  Company  of  the  Bank 
of  England,"  exactly  so  fax  like  the  case 
before  me,  "for  her  own  separate  use, 
not  subject  to  the  controul  of  her  present 
or  any  future  husband,  and  at  her  death 
the  said  500/.  stock  to  be  divided  between 
her  children,  share  and  share  alike."  Now, 
it  is  impossible  to  conceive  a  case  more 
exactly  at  all  fours  with  the  case  now 
before  me.  It  was  a  gift,  not  to  trustees 
at  all,  but  a  gift  to  the  sister,  during  her 
life,  of  the  dividends  of  a  specific  sum  of 
stock,  mentioned  to  be  stock  standing  in 
the  name  of  the  testatrix  only,  without 
any  gift  of  the  principal ;  and  after  her 
death  the  said  principal  sum  of  stock  was 
given  over  to  her  children.  "The  sister 
had  three  children  at  the  death  of  the  tes- 
tatrix, but  only  one  survived  her  ;  and  it 
was  held  that  the  three  children  took  vested 
interests."  Now,  it  is  seldom  one  finds  a 
case  so  exactly  at  all  fours  with  the  case 
under  consideration ;  but  even  if  it  were 
not  here  the  case,  I  have  no  hesitation  in 
saying  that  Batsford  v.  Kehhell  and  BtU 
lingsley  v.  fVtUs  have  been  respectively 
misrepresented  as  determining  this  as  an 
abstract  proposition,  that  in  all  cases  where 
there  is  only  a  gift  of  the  dividends  in  the 
first  instance  to  A.  for  life  and  then  a  gift 
over  after  the  death  of  the  tenant  for  life 
of  the  corpus  of  the  stock,  in  all  cases 
and  under  all  circumstances,  the  effect  of 
that  is  to  make  the  gift  over  a  contingent 
and  not  a  vested  interest. 

I  am  of  opinion,  therefore,  that  the  child 
of  William,  on  its  birth,  took  a  vested  in- 
terest in  the  stock ;  and  I  may  here  observe 
that  the  gift  is  to  the  children ;  and,  then, 
there  is  another  clause  directing  the  time 
of  payment  to  be  at  the  age  of  twenty-one, 
which,  in  the  ordinary  way,  makes  it  a 
vested  gift ;  and  there  is  the  direction 
also  with  regard  to  the  application  of  the 
interest  and  dividends,  which  is  not  mate- 
rial for  the  present  question.  Then,  as- 
suming I  am  right  in  saying  that  the  child 
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of  William  took  a  vested  interest  at  its 
birth,  the  next  point  of  consideration  is, 
what  is  the  effect  of  the  limitation  over 
upon  the  death  of  William  without  issue  ? 
Does  that  clause  divest  the  interest  that 
was  vested  in  the  children,  and  what  was 
the  effect  of  it? 

Now,  of  course,  the  words  "  on  the  death 
of  either  without  issue"  are  in  themselves 
capable  of  three  different  constructions. 
The  first  is  an  indefinite  failure  of  issu&-^ 
failure  of  issue  generally  ;  the  second  is 
"dying  without  such  issue,*'  that  is,  the  class 
of  issue  before  mentioned  (by  interpolating 
the  word  "  such)**;  and  the  third  is,  without 
issue  living  at  the  death  of  the  person 
mentioned,  the  person  dying.  Now,  upon 
the  first  construction,  if  that  were  the  right 
one,  if  it  meant  an  indefinite  failure  of 
issue,  the  gift  over,  of  course,  would  be 
void.  The  gift  over  can  only  be  made 
valid  by  assuming  that  the  "  dying  without 
issue"  means  either  '*  dying  without  such 
issue,"  or  "  dying  without  issue  living  at 
the  death  of  the  party."  That  is  the  only 
way,  by  one  or  other  of  the  two  construe* 
tions,that  the  gift  over  can  be  made  valid  at 
all ;  and  1  need  not  say  that  the  Court  wiU 
always,  if  it  can,  lean  to  that  construction 
which  shall  make  the  gift  ovei^— which  shall 
make,  in  short,  every  part  of  the  will, — 
effective,  if  it  can  do  so  without  violence. 
Now,  let  us  see,  does  it  here  mean  **  dying 
without  such  issue,"  that  is,  am  I  to  inter- 
polate the  word  **  such,"  or  does  it  mean 
**  dying  without  issue  living  at  the  death'*? 
In  order  to  give  the  just  interpretation  to 
this  clause,  we  must  have  regard  to  the 
fact  that  the  limitation  over  applies  not 
merely  to  the  particular  legacy  given  for 
the  benefit  of  William  and  his  children, 
but  that  the  clause  is  applicable  to  legacies 
given  to  all  the  three  children,  including 
William;  and  the  language  is  this,  "on 
the  death  of  either  of  my  said  sons  or 
daughter"  (there  being  three  of  them  at  the 
date  of  the  will)  "without  issue,  then  I 
direct  that  the  interest,  dividends,  and 
produce  so  as  aforesaid  given  and  be- 
queathed to  him,  her,  or  them  so  dying, 
shall  be  paid  and  payable  to  the  survivors 
or  survivor  of  them,  my  said  sons  and 
daughter,  in  equal  shares  and  proportions." 
So  upon  the  death  of  either,  without  issue, 
the  gift  over  is  of  the  interest  and  dividends 


to  be  paid  and  payable  to  the  survivors  or 
survivor  of  the  oUier  two,  that  is  to  such 
one  or  two  of  the  others  as  shall  survive 
the  party  dying  without  issue.  Now,  it 
may  be  stated  to  be  a  general  rale,  I  do 
not  say  without  exception,  arising,  perhaps, 
out  of  a  different  context,  but  as  a  general 
and  primd  facie  rule,  where  there  is  a  gift 
over  to  the  survivors  or  survivor  of  several 
persons,  after  the  death  of  one  of  them 
without  issue,  the  words  "  without  issue" 
are  construed  to  mean  without  leaving  issue 
living  at  the  death.  That  may  be  stated 
as  the  general  primd  facie  rule.  For  the 
purpose  of  shewing  that  that  is  the  rule,  I 
refor  to  Ranelagh  v.  Ranelaffh{l)j  first  de- 
cided by  Sir  John  Leach,  and  afterwards, 
upon  appeal,  it  was  decided  by  the  Lord 
Chancellor,  a£5nning  his  decision.  Sir 
John  Leach,  in  his  judgment,  says  this, 
"  I  adopt  the  language  of  Sir  William  Grant 
in  Maeaey  v.  Hudson  (2),  and  take  the 
rule  to  be,  that  primd  fade  a  bequest  over 
to  the  survivor  or  survivors  of  two  or 
more  persons  after  the  death  of  one  without 
issue,  affords  the  presumption  that  an  in- 
definite failure  of  issue  could  not  be  in  the 
testator's  contemplation.  In  that  case. 
Sir  William  Grant  considered  that  the  pre- 
sumption was  repelled,  because  the  limita- 
tion over  was  to  the  survivor,  his  or  her 
executors,  administrators  and  assigns,  and 
the  testator,  therefore,  had  not  solely  in 
view  the  personal  enjoyment  of  the  sur- 
vivor. In  this  case,'*  that  is,  Randagh  v. 
Ranelagh^  "there  is  no  circumstance  to 
repel  the  presumption ;  on  the  contrary,  the 
presumption  is  here  fortified  by  the  fact 
that  the  legacies  are  in  the  first  place  given 
for  life  only,"  as  here,  "and  the  limitation 
over  is  upon  the  determination  of  the  life 
estate,  to  which  determination  the  survi- 
vorship must  be  referred.  If  this  plain 
rule  be  adhered  to  there  will  be  no  con- 
fusion in  subsequent  cases." 

In  the  present  case  there  is  no  larger 
interest  given  to  William  than  for  his  iSe. 
The  limitation  over  is,  in  case  he  dies  with- 
out issue,  to  the  survivors,  and  it  is  a  direc- 
tion to  pay  the  dividends,  interest  and 
produce  to  the  survivors  or  survivor,  sons 
and  daughters  of  the  testator,  in  equal  shares 

(1)2  Uy\,  &  K.  441 ;  s.  c.  1  Law  J.  R«p.  (n.s.) 
Chauc.  183. 
(2)  2  Mer.  ISO. 
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and  proportions.  Here  is  no  mention,  as 
there  was  in  Massey  v.  Hudson  upon  which 
Sir  William  Grant  decided  that  case,  of 
executors,  administrators  and  assigns ;  and, 
moreover,  it  is  not  a  simple  gift  of  the  stock, 
but  it  is  a  positive  direction  to  pay  the 
interest  and  dividends  of  the  stock  to  the 
survivors  or  survivor  of  them.  Now  the 
words  "survivors  or  survivor"  clearly 
there  must  be  used  in  their  natural  sense, 
that  is,  such  one  of  them  (or  both  of  them, 
if  both  survive)  as  shall  be  living  At  the 
death  of  William.  That  must  be  the 
meaning  of  it;  because,  if  it  meant  "the 
others  of  them"  why  say  the  survivors  or 
survivor?  He  knew  how  many  of  them 
there  were.  They  were  his  own  children. 
He  speaks  of  them  nominatim,  "  his  eldest 
son,  his  daughter,  and  his  youngest  son." 
He  says,  if  either  of  them  die  without 
issue,  then  pay  the  dividends  of  the  stock 
to  the  survivors  or  survivor.  If  both  the 
others  survive  that  one,  then  pay  the 
dividends  of  that  stock  to  those  two 
in  equal  shares.  If  only  one  of  them 
survive  the  party  dying,  then  pay  the 
dividends  of  the  stock  to  that  one ;  shew* 
ing  as  clearly  as  possible  an  intention 
of  conferring  a  personal  benefit  on  the 
survivors  or  survivor.  I  am  of  opinion, 
therefore,  that  the  limitation  over  upon 
the  death  of  any  one  of  them  without  issue 
is  to  be  construed,  in  that  case,  on  the  death 
of  any  one  of  them  without  leaving  issue 
living  at  the  death. 

Now,  having  got  thus  far,  and  consider- 
ing I  have  to  interpret  this  will  in  the 
same  manner  as  if  the  testator  had  used 
these  words,  that  is,  on  the  death  of  any 
<taie  of  them  without  issue  living  at  his 
death,  then  pay  the  dividends  to  the  survi- 
vors or  survivor,  the  question  is  then,  how 
does  that  apply  to  the  gift  to  the  children 
in  the  first  instance  ?  Now,  it  is  perfectly 
true  that  where  a  legacy  is  given  to  one  for 
life,  and  after  his  death  to  his  children, 
with  a  gift  over  if  he  dies  without  issue,  and 
there  is  nothing  to  restrict  the  "  djring 
withoutissue"  to  "issue  living  at  his  death," 
it  haa  been  held  that  the  words  "  without 
issue"  shall  be  limited  to  the  class  of  issue 
before  mentioned,  that  is,  the  children  to 
whom  first  the  gift  is  made,  as  if  the  words 
had  been  "  such  issue,"  and  that  has  been 
argued  at  the  bar,  and  very  tersely  and 


correctly  stated  to  be  the  rule.  But  what 
is  the  ground  on  which  the  Court  has  felt 
it  could  be  justified  in  using  that  violence 
to  the  words  and  interpolating  the  word 
"  such"  ?  Why,  the  ground  is  this,  that  as 
there  is  nothing  to  restrict  "  dying  without 
issue"  to  "  dying  without  leaving  issue  living 
at  the  death,"  the  limitation  would  be  void 
if  it  were  not  that  the  interpretation  which 
is  applied  to  it  means  the  particular  issue 
before  mentioned.  This  is  commonly  called 
the  referential  construction ;  that  is,  you 
refer  the  language  of  the  "  gift  over"  to 
the  language  of  the  "  prior  gift"  in  order 
to  limit  the  general  term  "  issue"  to  the  par- 
ticular class  of  issue  mentioned  in  the  prior 
gift.  But  as  I  have  said,  the  reason  is 
because  the  gift  would  be  void  if  you  did 
not  do  that.  But  where  the  "  dying  without 
issue"  is  in  express  terms,  or,  as  in  this 
case,  by  the  proper  construction  of  the  will, 
limited  to  "dying  without  leaving  issue 
living  at  the  death,"  no  reason  then  exists 
for  interpolating  the  word  "  such." 

The  limitation  over  is  valid  without  the 
necessity  of  resorting  to  that  expedient  of 
doing  violence  to  the  words ;  and  I  am  not 
aware  of  any  case  in  which  a  legacy  being 
given  to  one  for  life,  and  after  his  death  to 
his  children  with  a  limitation  over,  that  if 
he  dies  without  leaving  issue  living  at  the 
time  of  his  death,  the  word  "  issue"  has 
been  restricted  to  the  children,  as  if  the 
words  "  such  issue"  had  been  used  by  the 
testator.  I  believe  no  case  can  be  found 
in  which  a  construction  of  that  sort  has 
been  placed  in  the  way  I  have  mentioned ; 
indeed  such  a  construction  might  entirely 
defeat  the  testator's  intention,  for  if  the 
words  were  construed  to  mean  "  if  he  dies 
without  leaving  such  issue,"  that  is,  without 
leaving  children,  only  see  what  might 
happen ;  he  might  have  a  single  child  who 
might  attain  twenty-one,  marry  and  leave 
a  &mily,  and  die  before  the  tenant  for  life, 
and  then  that  child  and  the  issue  of  that 
child  would  be  entirely  excluded,  because 
the  tenant  for  life  would  have  died  without 
such  issue,  that  is,  without  children  living 
at  his  death. 

Upon  the  whole  case,  therefore,  I  am  of 
opinion  that  the  child  of  William  West- 
wood  takes  a  vested  interest  in  the  3,000/. 
stock,  but  that  that  vested  interest  was 
liable  to  be  divested  by  the  death  of  Wil- 
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liam  Westwood  without  leaving  issue  living 
at  his  death,  and  that  event  having  hap- 
pened the  gift  over  takes  effect. 

I  may  observe  with  reference  to  the  con- 
struction that  I  have  put  upon  this  will,  that, 
in  the  first  place,  it  does  no  violence  to  any 
one  single  clause  in  the  will.  It  does  not 
interpolate  a  single  word  into  the  will.  It 
does  not  reject  or  refuse  to  any  single  word 
used  by  the  testator,  its  primary,  and  natural, 
and  legitimate  signification,  without  any 
distortion  whatever;  and,  moreover,  the  in- 
terpretation I  have  given  to  this  wOl  would 
not  only  in  the  event  that  has  happened, 
but  in  any  event  that  can  happen,  be  far 
more  in  accordance  with  what  one  may 
fairly  suppose  to  be  the  general  intention 
of  the  testator  than  any  other  construction 
that  can  be  put  upon  the  words.  These 
reasons  alone,  I  apprehend,  would  be  suffi- 
cient to  recommend  this  construction  to  the 
consideration  of  the  Court:  but  I  think  it  is 
not  only  so  recommended,  but  that  it  is  en- 
tirely in  accordance  with  the  cases  that  have 
been  decided.  Therefore,  the  declaration  will 
be  to  the  effect,  that  the  two  children  who 
survived,  that  is,  the  eldest  son  and  daugh- 
ter of  the  testator,  are  entitled  to  the  stock 
which  now  represents  the  legacy  in  ques- 
tion ;  that  is  to  say,  on  the  two  petitions  I 
will  make  one  order  granting  the  prayer  of 
the  petition  of  the  surviving  son  and  daugh- 
ter of  the  testator.  The  costs  to  be  paid 
out  of  the  fund. 

Mr.  Malifu  said  the  case  of  BiUingsUy 
V.  Wills  had  been  fully  considered  by  the 
Vice  Chancellor  Knight  Bruce,  in  a  case 
recently  decided  by  him,  but  not  reported, 
and  upon  this  point  his  Honour  had  come 
to  the  same  conclusion  as  that  now  ex- 
pressed by  the  Court. 

KiNDERSLEY,  V.C. — That  is  very  satis- 
&ctory.  I  am  satisfied  that  BiUingsley  v. 
WilU  and  BaUford  v.  Kebbell  have  been 
repeatedly  misapprehended.  I  have  cited 
them  myself  when  at  the  bar  a  hundred 
times,  and  I  think  I  may  say,  never  with 
success. 

NoU. — This  case  wm  tabteqaently  set  down  for 
hearing  upon  appeal  before  the  Lords  Jutticee,  but 
an  arrangement  was  come  to  between  the  parties 
which  preTcnted  the  necessity  of  its  being  argued. 


1851 
Feb.  11, 
Nov. 


ROWLAND  V,  WITHERDEN. 


Practice^Examination  of  a  Co-defendant 
^  7  Vici.  e.  S5— Breach  of  Trust. 


Trustees  sold  out  trust  stock  and  handed 
over  the  proceeds  to  /,  their  solicitor^  for 
re-investment^  who  misapplied  the  money. 
In  a  suit  by  the  cestuis  que  trust  against 
the  trustees  and  /,  the  plaintiffs  examined 
J.  as  a  witness^  and  the  bill  was  dismissed 
as  against  him : — Heldf  that  a  decree  might 
still  be  had  against  the  trustees,  on  the  ground 
that  J.  was  not  a  necessary  party  to  the  suit 
in  order  to  obtain  the  relief  prayed  against 
the  trustees. 

Quaere — whether  the  effect  of  the  statute 
6  4*  7  Vict.  c.  85.  is  to  enable  the  Court  to 
make  a  decree  against  a  defendant  in  equity 
who  has  been  examined  as  a  witness  in  the 
cause. 

This  was  a  suit  instituted  by  Mrs.  Row- 
land and  her  children,  who  were  interested 
in  certain  stock,  against  the  defendants 
Witherden  and  Morpeth,  who  were  the 
trustees  of  that  stock,  and  against  Jenner, 
who  had  acted  as  the  solicitor  of  the  trus- 
tees in  the  sale  of  a  portion  of  the  stock ; 
and  the  bill  grayed  that  the  stock  so  sold 
out  might  be  replaced,  &c.,  and  for  an 
account  of  what  was  due  for  interest  to 
Mrs.  Rowland ;  and  that  new  trustees 
might  be  appointed  in  the  place  of  the 
defendants  Witherden  &  Morpeth.  In 
1838,  so  much  of  the  stock  was  sold  out 
by  the  trustees  as  produced  the  sum  of 
1,115/.;  and  the  trustees  paid  over  that 
sum  to  Jenner,  for  the  purpose  of  its  being 
invested  on  a  mortgage.  Jenner  misapplied 
the  money,  but  the  trustees  had  no  notice 
of  that  fact  until  April  1847.  Jenner  was 
in  the  habit  of  making  remittances  to  Mrs. 
Rowland,  as  for  the  interest  of  the  money 
received  by  him,  and  which  he  professed 
to  have  invested.  In  April  1847>  the  de- 
fault of  Jenner  in  making  the  usual  remit- 
tance induced  inquiries,  which  led  to  the 
discovery  that  Jenner  had  misappropriated 
the  money;  and,  thereupon  Uie  trustees 
endeavoured  to  obtain  security  from  Jen- 
ner ;  but  before  they  were  able  to  effect 
this,  in  February  1848,  the  present  bill 


Vol  XXL] 


MICHAELMAS  1861  to  MICHAELMAS  1852. 


481 


was  filed  against  the  trastees  and  Jenner. 
In  the  course  of  the  proceedings  in  the 
suit,  the  defendant  Jenner  was  examined 
as  a  witness ;  and  the  cause  coming  on  to 
be  heard  before  the  Vice  Chancellor  of 
England)  the  bill  was  dismissed  against  all 
the  defendants,  on  the  ground  that  the 
plaintiffs  having  examined  Jenner  as  a 
witness  they  could  have  no  relief  agamst 
him ;  and,  consequently,  none  against  the 
other  defendants.  The  plaintiffs  appealed 
against  that  decision. 

Mr.  BeiheU  and  Mr.  JervU^  in  support 
of  the  appeal. — Jenner  was  not  a  necessary 
party  to  the  suit  in  order  to  obtain  relief 
against  the  trustees — Ling  v.  Co/ma»(l) ; 
and  this  distinguishes  the  present  case  from 
Champion  v.  Champion  (2),  upon  which 
the  judgment  of  the  Vice  Chancellor  pro- 
ceeded. 

Mr.  Siuari  and  Mr.  G.  W.  CoUins,  for 
the  defendants. — The  bill  prays  that  the 
accounts  may  be  taken  against  the  three 
defendants,  treating  them  as  all  primarily 
liable.  The  decision  in  Champion  v.  Cham* 
pion  will,  therefore,  govern  this  case. 

They  cited  also — 

Goold  V.  O'Keeffe,  Beat.  356. 

Bacon  v.  Bacon,  5  Yes.  381. 

Munch  V.  CockereU,  5  Myl:  &  Cr.  178; 

s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  153. 
Graham  y.  Stewart,  3  Deas.  &  And. 

607. 
The  Attorney  General  v.  Dew,  3  De 

Gex  &  S.  488. 
Fusaell  v.  Elwin,  7  Hare,  29 ;  s.  c.  18 

Law  J.  Rep.  (n.s.)  Chanc.  349. 
Bemal  v.  the  Marquis  of  Donegal,  3 

Dow,  133. 

Mr.  Bethdl  replied. 

Nov.  8.  —  The  Lord  Chancellor 
(Truro).— -It  has  been  decided  in  several 
cases  that  the  plaintiff  by  examining  a 
defendant  as  a  witness  as  to  matters  in 
which  that  defendant  is  interested,  has 
precluded  himself  from  a  decree  against 
him — GoM  v.  OKeeffe,  Nightingale  v. 
Dodd  (3),  Champion  v.  Champion,  Bemal 

(1)  lOBeav.  870. 

(2)  15  Sim.  101. 

(3)  2  Amb.683. 

Nbw  Bsam^  XXI.— Craho. 


V.  the  Marquis  of  Donegal,  Thompson 
V.  Harrison  (4),  and  The  Attorney 
General  v.  Dew;  and  the  reason  of 
this  is,  as  stated  by  Lord  Hardwicke,  in 
Nightingale  v.  Dodd,  that  if  an  adverse 
decree  were  allowed  to  be  taken  against  a 
defendant  who  had  been  examined,  it  would 
be  a  great  temptation  to  defendants  to  for- 
swear themselves.  The  effect  of  the  sta- 
tute 6  &  7  Vict.  c.  85,  which  provides 
that  a  defendant  in  equity  may  be  exam- 
ined  by  the  plaintiff,  and  that  such  defen* 
dant's  interest  shall  not  be  a  just  exception 
to  his  testimony,  has  not  been  observed 
upon.  It  remains  to  be  considered,  as 
justly  remarked  by  Mr.  Headlam,  in  his 
edition  of  DanieWs  Chancery  Practice,  p. 
851,  whether  not  only  will  the  evidence  be 
admissible,  but  whedier  a  decree  also  may 
not  be  had  against  such  defendant  not- 
withstanding he  has  been  so  examined. 
It  appears  strange  that  the  effect  of  this 
statute  was  not  adverted  to  in  the  case  of 
The  Attorney  General  v.  Dew,  I  should 
not  feel  justified  in  deciding  so  important 
a  point  upon  the  construction  of  that  sta- 
tute without  argument.  If  the  plaintiffs 
are  desirous  of  having  this  point  argued 
before  me,  I  will  give  diem  an  opportunity 
of  having  that  done ;  otherwise  I  shall 
dismiss  the  bill  as  against  Jenner. 

The  question  remains,  whether  the  dismiss- 
ing the  bill  against  Jenner  on  this  ground 
will  have  the  effect  of  inducing  a  dismissal 
of  the  bill  against  the  other  defendants,  the 
trustees.  A  plaintiff,  by  examining  a  de- 
fendant, precludes  himself  from  obtaining 
a  decree  against  that  defendant,  and  also 
against  the  other  defendants,  if,  in  order 
to  the  relief  which  the  plaintiff  is  entitled 
to  against  those  defendants,  a  decree 
against  the  defendant  who  has  been  ex- 
amined is  necessary.  I  am  of  opinion, 
however,  in  this  case,  that  in  order  to  ob- 
tain relief  against  the  trustees,  a  decree 
against  Jenner  was  not  necessary.  I  do 
not  feel  called  upon  in  this  case  to  give 
any  opinion  upon  the  general  tfect  of  the 
32nd  Order  of  the  26th  of  August  1841  (5), 
nor  upon  the  propriety  of  the  cases  prior 
to  that  Order — ex,gr,,  a  suit  against  some 
only  of  a  larger  number  of  trustees  charged 

(4)  1  Cox,  344. 

(6)  Ord.  Can.  174;  10  Law  J.  Rep.  (n.8.) 
Chanc  413. 
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with  a  breach  of  trust ;  but  I  consider  that 
the  trustees  in  this  case  might  have  been 
sued  without  their  agent  being  joined  with 
them  as  a  defendant.  The  plaintiffs  were 
entitled  to  sue  Jenner  also,  but  they  were 
equally  at  liberty  to  sue  the  trustees  alone. 
The  power  of  joining  constructive  trustees 
is  rather  a  privilege  than  a  duty ;  and  it 
might  be  productive  of  great  hardship  if 
eestuis  que  trust  were  compelled  to  sue  the 
agents  of  the  trustees  as  well  as  the  trus- 
tees themselves.  If  the  plaintiffs,  then, 
were  entitled  to  a  decree  against  the  trus- 
tees if  they  had  sued  them  alone,  I  do  not 
think  the  fact  of  their  having  elected  to 
make  Jenner  a  party  ought  to  prevent 
them  from  taking  a  decree  against  the 
trustees  alone. 

Upon  the  merits  I  entertain  no  doubt. 
The  trustees,  instead  of  seeing  them- 
selves to  the  investment  of  the  trust  fund, 
delegated  that  duty  to  their  solicitor ; 
the  money  was  misapplied;  these  facts, 
being  admitted,  establish  the  liability  of 
the  trustees.  The  trustees  were  bound 
to  satisfy  themselves  in  some  other  way 
than  by  the  assertion  of  Jenner  that  the 
money  was  duly  invested  on  mortgage. 
They  never  required  a  sight  of  the  mort- 
gage-deed ;  but  allowed  their  solicitor  to 
receive  the  money,  rel3ring  upon  his  integ- 
rity ;  so  that,  in  place  of  a  mortgage  of 
real  estate,  the  cestuis  que  trust  had  to  de- 
pend upon  nothing  more  than  the  personal 
security  of  Jenner.  The  plaintiffs  are 
entitled  to  a  decree  against  the  trustees  in 
accordance  with  the  prayer  of  the  bill ;  and 
also  against  Jenner,  if  they  can  succeed  in 
shewing  that  by  the  effect  of  the  statute 
6  &  7  Vict.  c.  85.  they  are  entitled  to  a 
decree  against  him,  notwithstanding  they 
have  examined  him  as  a  witness. 


M.R. 


Feb.  27,  28 ;    I 
March  1.  2,  3;  f  hoghton  r.  hoohton. 

April  16,  24.  ) 

Parent  and  Child — Settlemeni^-Undue 
Influences-Evidence — Le^al  Estate — Re^ 
vesting. 

This  Court  willnot  support  the  re-settlement 
of  family  estates  between  a  father  and  son 


when  the  father  obtains  extensive  advantages 
to  the  prejudice  of  the  son  and  his  family, 
in  the  absence  of  unequivocal  proof  that  the 
whole  of  the  facts  were  known  to  the  son, 
that  the  purposes  of  the  deed  were  fully 
explained  to  him,  and  the  operation  of  the 
respective  provisions  known  to  him. 

Where,  therefore,  a  resettlement  of  family 
estates  was  made,  in  which  the  son,  as  tenant 
in  tail,  joined  and  re-settled  the  estates  to 
such  uses  as  the  father  and  son  should  jointly 
appoint,  with  remainder  to  the  father  for 
life,  with  remainder  to  the  son  for  life,  with 
remainder  to  the  first  and  other  sons  of  the 
son  successively  in  tail  male,  with  remainder 
to  such  uses  as  the  father  surviving  should 
appoint,  with  remainder  to  the  second  and 
other  sons  of  the  father  for  life,  with  re- 
mainder to  their  first  and  other  sons  in  tail 
male,  with  remainder  to  any  other  son  of  the 
father  in  tail  male,  with  remainder  to  the 
daughters  of  the  father  successively  for  life, 
with  remainder  to  the  first  and  other  sons  of 
each  daughter  successively  in  tail  male,  with 
remainder  to  the  father  in  fee ;  and  power 
was  reserved  to  the  father  to  appoint  by  deed 
or  will  a  jointure  of  2,000/.  per  annum  for 
any  future  wife,  to  be  reduced  to  1,500/.  per 
annum  in  case  he  appointed  500Z.  per 
annum  in  favour  of  any  stranger,  it  was  set 
aside. 

But  various  arrangements  for  the  relief  of 
the  family  estates  from  existing  burthens, 
though  the  father  obtained  some  advantages, 
were  supported,  on  the  ground  that  the  effect 
of  the  transactions  were  known  to  the  son  and 
even  acquiesced  in  by  him. 

Affidavits  under  the  13  ^  14  Vict.  e.  35. 
not  admitted  to  prove  that  the  son*s  marriage 
was  entered  into  on  the  faith  of  that  resettle- 
ment. 

The  facts  of  this  case  and  also  the  argu- 
ments and  the  evidence  are  sufficiently 
stated  in  the  judgment,  and  also  many  of 
the  cases  which  were  cited. 

Mr.  Bethell,  Mr.  FoUett  and  Mr.  Bazal- 
gette,  for  the  plaintiff,  Henry  Hoghton. 
Powys  V.  Mansfield,  6  Sim.  637 ;   ••  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  297 ; 
3  Mvl.  &  Cr.  359 ;  7  Law  J,  Rep. 
(n.s.)  Chanc.  9. 
Choknondeley  v.  Clinton,  2  Mer.   173, 
362. 
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TweddeUy.  Tweddell,  Turn.  &  R.  1. 
Tmdmin  v.  Sieere,  3  Mer.  210,  223. 

Mr,  JameSf  for  the  plaintiff's  brother, 
Richard  Hoghton. 

Mr,  Gordon^  for  John  Ireland  Black- 
bnm  and  Mary  his  wife,  and  the  issue  of 
the  marriage ;  Dora  Hoghton,  and  Robert 
Townley  Parker,  the  surviving  trustee  of 
the  deed  of  the  17th  of  May  1820. 

Mr,  /.  W,  Stephen,  for  the  plaintiff's 
brother  Charles  Hoghton. 

Mr.  Roupell,  Mr.  RoU  and  Mr.  Tor^ 
rianOf  for  Sir  Henry  Bold  Hoghton,  and 
John  Wilson  Patten  and  Robert  Mosley 
Master,  trustees  of  the  deed  of  the  7th  of 
July  1843. 

Wilmington  Y.  Foley,  lP.Wms.536. 
Johnson  v.  Legard,  3  Madd.  283. 
CUfion  V.  Coekbum,  3  Myl.  &  K.  76. 

• 

Mr,  Palmer  and  Mr.  C,  Hall,  for  Cecil 
UoghUm, 

Jodrell  V.  JodreU,  14  Beav.  397. 
Savage  v.  Carroll,  1  Ball  &  Beat.  548. 
Mitford,  Plead.  327,  4th  ed. 
Price  V.  Carver,  3  Myl.  &  Cr.  157. 
Roddy  V.  Williams,  3  Jo.  &  Lat.  1 7> 
Phelps  V.  Prothero,  2  De  Oex  &  S. 

274;    s.c.  17  Law  J.  Rep.  (n.s.) 

Chanc.  404. 
KeUaU  v.  KelsaU,  2  Myl.  &  K.  409. 
Bulkley  v.  WUford,  2  CI.  &  F.  102. 
Glascoit  V.  Lang,    8  Sim.  358 ;    s.  c. 

3  Myl.  &  Cr.  451. 
BeUamy  v.  Sahine,  2  PhiU.  425,  439  ; 

8.  c.  17  Law  J.  Rep.  (n.s.  )  Chanc.  105. 
Prodger  v.  Langham,  1  Sid.  133  ;  s.  c. 

1  Keb.  486. 

Mr.  BetheU,  in  reply. 
1  Story  Eg.  Jur.  248. 
Walsh  V.  Trevanion,  16  Sim.  178. 

April  16. — The  Master  of  the  Rolls. 
—This  is  a  suit,  instituted  by  a  son  against 
his  father,  to  obtain  a  declaration  from  the 
Court  that  a  deed  executed  by  both,  re-set« 
tling  the  paternal  estate,  is  void,  and  ought 
to  be  set  aside.  The  questions  raised  and 
to  be  determined  are  of  great  import- 
ance, not  so  much  on  account  of  the  very 
lai^e  amount  of  property  depending  upon 
them,  as  on  account  of  the  princij^es  in- 
volved in  them,  which  affect  deeply  the 


relations  between  parent  and  child,  and  gd 
to  the  root  of  all  their  dealings  with  each 
other,  whether  they  relate  to  a  sale  from  one 
to  the  other,  or  to  a  re-settlement,  or  any 
other  arrangement  of  the  famfly  property. 
Before  I  state  what  I  conceive  to  be  the 
principles  of  law  applicable  to  cases  of  this 
description,  and  before  I  state  the  effect  of 
the  evidence  relating  to  the  transaction  in 
question,  a  minute  examination  of  which 
is  essential  for  the  purpose  of  arriving  at  a 
safe  conclusion  upon  the  questions  at  issue, 
it  will  be  necessary  to  state  shortly  the 
principal  facts  of  the  case. 

In  the  year  1820,  Sir  Henry  Bold 
Hoghton,  the  defendant,  and  father  of  the 
plaintiff,  married  Dorothea  Bold,  the  mother 
of  the  plaintiff.  At  the  time  of  the  mar- 
riage, the  Bold  estates,  by  a  will  which 
took  effect  several  years  before,  were,  in 
the  event  of  the  death  of  a  sister  of  Dorothea 
without  issue  (which  event  took  place), 
limited  to  Dorothea  for  life,  with  remainder 
to  her  first  and  other  sons  in  tail  male, 
with  remainders  over.  It  was  not,  there- 
fore, possible  upon  this  marriage  to  make 
any  change  in  the  limitation  of  this  pro- 
perty, or  to  charge  it  in  any  manner  for 
the  benefit  of  the  husband  or  younger 
children  of  the  marriage.  The  Hoghton 
estates,  on  the  other  hand,  were  settled 
upon  the  marriage  in  the  following  manner : 
upon  the  death  of  Sir  Francis  to  Sir  Henry 
Bold  Hoghton  for  life,  with  remainder  to 
the  first  and  other  sons  of  the  marriage  in 
tail  male  ;  and  the  settlement  contained  a 
power  to  Sir  Henry  to  grant  to  any  wife 
he  might  have  a  rent-charge  of  2,000/. 
per  annum  from  and  out  of  the  rents  of 
the  estate,  and  also  to  charge  it  with  30,000/. 
in  favour  of  the  younger  children.  The 
Bold  estate  is  said  to  have  been  of  the 
value  of  13,000/.  and  the  Hoghton  estate 
8,000/.  per  annum,  or  thereabouts.  The 
Bold  estate  was  wholly  unencumbered. 
The  Hoghton  estate  was  subject  to  mort- 
gages amounting  to  81,400/.,  subject  to 
which  the  limitations  of  the  marriage  set- 
tlement took  effect. 

There  were  five  children  of  the  marriage, 
who  were  all  parties  to  the  suit ;  the  plain- 
tiff being  the  eldest  son,  and  bom  on  the 
2nd  of  August  1821.  Lady  Hoghton, 
the  plaintiff's  mother,  died  on  the  7th  of 
December  1840  ;  and  thereupon  the  plain* 
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tiff  became  tenant  in  tail  in  possession  of 
the  Bold  estate.  The  change  produced 
immediately  by  this  event  upon  the  income 
of  Sir  Henry  was  of  the  most  serious 
character.  For  many  years  prior  to  the 
decease  of  Lady  Hoghton,  he  had  been  in 
the  receipt  of  a  clear  income  of  about 
18,000/.  per  annum,  and  upon  the  decease 
of  Lady  Hoghton  that  income  was  reduced 
to  about  5,000/.  per  annum.  The  plain- 
tiff seems  to  have  felt  with  pain  the  change 
thus  produced  upon  his  father's  income, 
and  to  have  been  desirous  to  alleviate  the 
consequences  of  it.  He  appointed  his 
father  his  guardian,  and  as  far  as  a  person 
under  the  disability  of  infancy  could  sanc- 
tion, he  appears  to  have  sanctioned  an 
arrangement  by  which,  as  soon  as  he 
attained  the  age  of  twenty-one  years,  a 
portiorf  of  the  Bold  estate,  called  the  North 
Meols  estate,  was  to  be  sold  to  a  gentle- 
man of  the  name  of  Scarisbrick,  and  the 
proceeds  were  to  be  applied,  as  far  as 
necessary,  in  the  discharge  of  the  incum- 
brances which  affected  the  Hoghton  estate. 
On  the  2nd  of  August  1842  the  son  at- 
tained the  age  of  twenty-one  years ;  and 
on  the  following  day  he  executed  a  deed 
disentailing  the  Bold  estates  and  vesting 
them  in  himself  in  fee  simple.  Upon  the 
same  day  he  executed  a  bond,  securing  to 
his  father  an  annual  sum  of  2,500/.  for 
his  life,  with  a  proviso  that  this  annuity 
was  to  cease  as  soon  as  the  son  should  pay 
off  the  mortgages  which  then  affected  the 
Hoghton  estate.  Upon  the  5th  of  the 
same  month  he  executed  a  will,  giving 
considerable  benefits  to  his  £Either;  and 
in  the  month  of  October  following  he 
ratified,  or  rather  entered  into,  the  contract 
with  Mr.  Scarisbrick  for  the  sale  of  the 
North  Meols  estate.  In  all  this  the  plain- 
tiff acted  under  the  advice  and  wiUi  the 
assistance  of  Mr.  Rowson,  who  had  hitherto 
always  acted  as  the  solicitor  to  the  family 
in  all  matters  relating  to  the  Bold  estate, 
and  no  other  solicitor  was  employed. 

In  February  1843  the  contract  for  the 
sale  of  the  North  Meols  estate  was  com- 
pleted. The  purchase-money  consisted  of 
133,000/.  81,400/.,  part  of  it,  was  applied 
in  pajrment  of  the  mortgages  affecting  the 
Hoghton  estate,  and  the  remainder  of  this 
sum  of  money  was  paid  to  the  plaintiff. 
Up  to  this  period,  subject  to  a  question 


respecting  a  sum  of  1,600/.,  part  of  the 
81,400/.  (which  I  shall  notice  hereafter), 
no  part  of  the  transactions  which  occurred 
between  the  plaintiff  and  his  father  is 
complained  of.  The  voluntary  engage- 
ment which  the  son  entered  into  he  con- 
sidered to  be  due  to  his  fother's  altered 
condition.  He  understood  and  intended 
to  do  all  that  had  been  thereby  effected ; 
and,  except  as  explanatory  of  what  sub- 
sequently occurred,  and  for  the  purpose  of 
affording  assistance  in  the  due  apprecia- 
tion of  the  evidence,  these  events  do  not 
affect  the  decision  of  the  question  at  issue. 
The  first  question  raised  is  this:  the 
deeds  execut^  by  the  mortgagees  upon 
the  redemption  of  their  mortgages,  on  the 
2nd  of  February  1843,  were  so  drawn  as 
to  produce  a  merger  of  these  charges. 
This  is  complained  of  by  the  plaintiff,  who 
•insists  that,  according  to  the  terms  of  the 
arrangement  he  entered  into,  those  mort- 
gages ought  to  have  been  assigned  in  such 
a  manner  as  to  keep  them  up  as  valid  and 
subsisting  charges  against  the  inheritance 
of  the  Hoghton  estate,  although  coupled 
with  a  proviso  that  during  the  lifetime  of 
Sir  Henry  no  interest  should  be  paid  or 
should  accrue  in  respect  thereof. 

This,  however,  is  a  subordinate  question, 
and  but  slightly  connected  with  (he  other 
and  main  question  in  the  cause,  which  is 
this :  on  the  7th  of  July  1843,  a  deed  of 
re-settlement  of  the  Hoghton  estate  was 
executed  by  the  plaintiff  and  Sir  Henry. 
The  plaintiff  contends  that  his  execution 
of  this  deed  was  obtained  by  misrepresen- 
tation, and  that  he  was  in  ignorance  of 
the  material  provisions  contained  in  it, 
and  that  he  executed  it  upon  the  faith  and 
in  the  belief  that  it  was  an  instrument 
necessary  to  the  final  completion  of  the 
transactions  relating  to  the  payment  off  of 
the  mortgages,  and  that  it  did  not  alter  or 
affect  his  interest  in  the  Hoghton  estate. 

At  the  time  this  deed  was  executed,  the 
plaintiff  was  tenant  in  tail  male  in  remainder 
of  the  Hoghton  estate,  subject  to  his 
father's  life  interest  therein.  The  deed  is  to 
this  effect  :•— It  contains,  in  the  first  place, 
a  joint  power  of  appointment  vested  in  Sir 
Henry  and  the  plaintiff:  subject  to  this, 
the  estate  is  limited  to  Sir  Henry  for 
life,  then  to  the  plaintiff  for  life,  then  to 
the  first  and  other  sons  of  the  plaintiff  in 
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tail  male,  then  to  sucli  uses  as  the  fother, 
if  he  survived  the  plaintiff,  should  by 
deed  or  will  appoint ;  after  which  the  estate 
is  limited  to  Uie  second  and  third  sons  of 
Sir  Henry  for  life,  with  remainder  to  their 
first  and  other  sons  in  tail  male;  after 
which  the  estate  is  limited  to  any  other 
sons  which  Sir  Henry  might  have  in  taO 
male ;  and  subject  to  these  limitations,  the 
estates  are  limited  to  the  defendant,  Mrs. 
Mary  Blackburn,  the  eldest  daughter  of 
Sir  Henry,  for  life,  with  remainder  to  her 
first  and  other  sons  in  tail  male ;  after 
which  the  estate  is  limited  to  the  defendant 
Miss  Dora  Hoghton,  for  her  life,  with 
remainder  to  her  first  and  other  sons  in 
tail  male,  with  remainder  to  all  other 
daughters  of  Sir  Henry  in  succession  in 
tail  male,  with  an  ultimate  remainder  to 
Sir  Henry  in  fee  simple.  The  deed  also 
contains  a  power  to  Sir  Henry  to  appoint, 
by  deed  or  will,  a  rent-charge  by  way  of 
jointure  to  any  future  wife  he  might  marry, 
to  the  extent  of  2,000/.  per  annum,  with 
a  power  to  appoint  500/.  per  annum  in 
fovour  of  any  stranger ;  in  which  case  the 
jointuring  sum  was  to  be  limited  to  1,5001. 
per  annum. 

This  is  the  instrument  of  which  the 
plaintiff  complains.  He  contends  that, 
inasmuch  as  it  is  a  voluntary  instrument, 
not  executed  for  a  valuable  consideration, 
it  can  be  supported,  if  at  all,  only  upon 
the  ground  of  its  being  a  proper  and 
reasonable  re-settlement  of  the  family 
estates,  knowingly  and  willingly  entered 
into  by  him ;  and  he  submits  that  in  this 
view  it  cannot  be  supported,  both  because 
the  instrument  itself  is  of  an  unreasonable 
character,  and  because  he  executed  it  with- 
out professional  advice  and  assistance,  and 
without  receiving  proper  explanations  of 
its  nature  and  contents,  of  which  he  asserts 
that  he  was  wholly  ignorant.  And  he 
further  asserts  that  he  did  so  execute  it 
under  the  influence  and  in  obedience  to 
the  wishes  of  his  father.  The  defendant. 
Sir  Henry,  on  the  other  hand,  contests  all 
these  positions.  He  submits  that  the  in- 
stminent  is  not  an  improper  or  unreason- 
able re-settlement  of  the  £unily  property. 
He  contends  that  the  plaintiff  was  well 
aware  of  the  contents  of  the  deed ;  that  it 
was  fiilly  and  properly  explained  to  him 
(the   plaintiff),  and  that  no  influence  or 


controul  was  resorted  to  to  procure  its 
execution ;  and  the  defendant  insists  that 
according  to  the  principles  on  which  courts 
of  equity  act  in  cases  of  re-settlement  of 
family  property  and  of  family  arrangements 
generally,  this  deed  must  be  supported, 
and  if  it  be  not,  transactions  in  families  of 
daily  occurrence  and  to  a  great  extent  will 
be  disturbed,  the  consequences  of  which 
will  be  disastrous  and  extensive. 

Before  proceeding  further,  I  think  it 
desirable  to  state  what  I  apprehend  to  be 
the  principles  which  affect  transactions  of 
this  nature,  entered  into  between  members 
of  the  same  family ;  in  doing  so,  it  is  im- 
portant in  the  first  place  to  point  out  the 
distinction  between  two  classes  of  cases 
which  afford  contradictory  analogies,  and 
both  of  which  have  been  relied  on  as  appli- 
cable to  the  questions  before  me. 

The  first  class  is  that  where  one  person, 
by  undue  influence,  obtains  advantage 
from  another.  The  other  class  of  cases  is 
that  where  arrangements  are  entered  into 
for  the  peace  of  families  and  the  security 
of  family  property.  I  am  of  opinion,  as  I 
held  in  the  case  of  Cooke  v.  Lamotte  (1), 
that  wherever  one  person  obtains,  by  volun- 
tary donation,  a  large  pecuniary  benefit 
from  another,  the  burthen  of  proving  that 
the  transaction  is  righteous — to  use  the 
words  of  Lord  Eldon  in  Gibson  v.  Jeyes 
(2) — ^falls  on  the  person  taking  the  benefit. 
But  this  proof  is  given  if  it  be  shewn  that  the 
donor  knew  and  fully  understood  what  it 
was  that  he  was  doing.  If,  however,  be- 
sides obtaining  the  benefit  of  this  voluntary 
gift  from  the  donor,  the  donor  and  donee 
were  so  situated  towards  each  other  that 
undue  influence  might  have  been  exercised 
by  the  donee  over  the  donor,  then  a  new 
consideration  is  added,  and  the  question  is 
notr— to  use  the  words  of  Lord  Eldon  in 
Huguenin  v.  Bcueley  (8)— whether  the  do- 
nor knew  what  he  was  doing,  but  how  the 
intention  was  produced;  and  though  the 
donor  was  well  aware  of  what  he  did,  yet 
if  his  disposition  to  do  it  was  produced  by 
undue  influence,  the  transaction  would  be 
set  aside. 

In  many  cases  the  Court,  from  the  rela- 
tions existing  between  the  parties  to  the 

(1)  AnUt  p.  371. 

(2)  6  Vcs.  266. 

(3)  14  Ibid.  273. 
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transaction,  infers  the  probability  of  such 
undue  influence  having  been  exerted. 
These  are  the  cases  of  guardian  and  ward, 
solicitor  and  client,  spiritual  adviser  and 
pupil,  medical  adviser  and  patient,  and  the 
like ;  and  in  such  cases  the  Court  watches 
the  whole  transaction  with  great  jealousy, 
not  merely  for  the  purpose  of  ascertaining 
that  the  person  likely  to  be  so  influenced 
fully  understood  the  act  he  was  performing, 
but  also  for  the  purpose  of  ascertaining 
that  his  consent  to  peHbrm  that  act  was  not 
obtained  by  reason  of  the  influence  pos- 
sessed by  the  person  receiving  the  benefit : 
not  that  the  influence  itself,  flowing  from 
such  relations,  is  either  blamed  or  dis- 
countenanced by  the  Court ;  on  the  con- 
trary, the  due  exercise  of  it  is  considered 
advantageous  and  useful  to  society.  But 
this  Court  holds  as  an  inseparable  con- 
dition that  this  influence  must  be  exerted 
for  the  benefit  of  the  person  subject  to  it, 
and  not  for  the  advantage  of  the  person 
possessing  it.  The  case  of  parent  and 
child  is  undoubtedly  one  of  this  class  of 
cases.  It  is  prominently  put  forward  in 
all  the  cases  illustrating  this  principle. 
**  Every  body  " — says  Lord  Langdale,  in 
Archer  v.  Hudson  (4)—"  will  affirm  in  this 
court,  that  if  there  be  a  pecuniary  trans- 
action between  parent  and  child,  just  after 
the  child  attains  the  age  of  twenty-one 
years,  and  prior  to  what  may  be  called 
a  complete  emancipation,  without  any 
benefit  moving  to  the  child,  the  presump- 
tion is,  that  an  undue  influence  has  been 
exercised  to  procure  that  liability  on  the 
part  of  the  chUd,  and  that  it  is  the  business 
and  the  duty  of  the  party,  who  endeavours 
to  maintain  such  a  transaction,  to  shew, 
that  that  presumption  is  adequately  re- 
butted;  and"  he  adds,  ''that  it  may  be 
adequately  rebutted  is  perfectly  clear." 

In  Carpenter  v.  Heriot  (5)  Lord  North- 
ington  lays  down  the  same  principle ; 
Young  v.  Peachy  (6),  Heron  v.  Heron  (7) 
and  Hawes  v.  Jryatt  (8),  are  other  instances 
of  the  same  principle. 

On  the  other  hand,  in  transactions  be- 

(4)  7  Beav.  551 ;  s.  c.  18  Law  J.  Rep.  (na) 
Chanc.  380. 

(5)  1  Eden,  338. 

(6)  2  Atk.  254. 

(7)  Ibid.  161. 

(8)  8  Bro.  C.C.  156. 


tween  members  of  the  same  family,  even 
though  that  relation  subsists  between  them 
from  whence  the  Court  will  infer  the  moral 
certainty  of  the  existence  of  considerable 
influence  and  the  probability  of  its  having 
been  exercised,  yet  if  the  transaction  be 
one  that  tends  to  the  peace  or  security  of 
the  family,  to  the  avoiding  of  family  dis- 
putes and  litigation,  or  to  Uie  preservation 
of  the  family  property,  the  principles  by 
which  such  transactions  must  be  tried  are 
not  those  applicable  to  dealings  between 
strangers,  but  such  as  on  the  most  copi- 
prehensive  experience  have  been  found  to 
be  most  for  the  interest  of  families. 

In  Frank  v.  Frank  (9),  a  man  seised  in 
tail  of  freehold  lands,  with  remainder  to  his 
elder  brother,  and  of  copyhold  lands  in  fee, 
devised  the  freeholds  to  a  younger  brother, 
and  the  copyholds  to  the  elder  brother.  The 
brothers  agreed  in  writing  that  the  lands 
should  be  enjoyed  according  to  the  will, 
on  the  supposition  that  the  testator  had 
suffered  a  recovery,  which  was  not  the  case, 
nor  was  there  any  surrender  of  the  copy- 
holds to  the  uses  of  the  will.  The  Court 
enforced  the  specific  performance  of  the 
agreement,  and  restrained  the  elder  bro- 
ther from  bringing  ejectment  against  the 
younger. 

In  Beckley  v.  Newland  (10),  two  persons 
having  married  sisters,  presumptive  co- 
heiresses of  the  testator,  agreed  to  divide 
whatever  should  be  given  to  either  of  them. 
The  testator  died,  leaving  nearly  the  whole 
of  his  property  to  one  of  them,  and  a  decree 
was  made  for  the  specific  performance  of 
the  articles  of  agreement. 

In  StapiUon  v.  StapiUon  (11)  the  father 
was  tenant  of  lands  for  ninety-nine  years, 
with  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  himself  in  fee.  He 
had  two  sons,  Henry  and  Philip.  The 
father  and  his  two  sons  agreed  by  a  deed 
to  suffer  a  recovery  of  lands,  to  enure  to 
such  uses  as  that  the  estate,  subject  to  the 
father's  life,  would  be  divided  between 
Henry  and  Philip.  Henry,  the  elder  son, 
was  illegitimate,  so  that  the  second  son 
received  no  consideration  for  the  destruc- 
tion of  the  estate  tail.  Nevertheless,  the 
Court  decreed  specific  performance  of  the 

(9)  1  Chanc.  Ca.  84. 

(10)  2  P.  Wms.  182. 

(11)  1  Atk.  2,  10. 
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agreement,  and  Lord  Hardwicke  said,—- 
"it  was  to  save  the  honour  of  the  father 
and  his  family,  and  was  a  reasonable  agree- 
ment, and  therefore  if  it  is  possible  for  a 
court  of  equity  to  decree  a  performance  of 
it,  it  ought  to  be  done." 

In  PuUen  v.  Ready  (12)  a  question  arose, 
whether  a  forfeiture  of  a  devise  had  not 
occurred,  in  consequence  of  the  marriage  of 
one  of  the  three  daughters  of  the  devisee 
for  life  without  the  consent  required  by 
the  will  of  the  testator.  Subsequently,  an 
agreement  was  entered  into  by  the  three 
daughters  and  their  husbands,  whereby  it 
was  agreed  that,  on  the  death  of  the  de- 
visee for  life,  the  property  of  the  testator 
should  be  equally  divided  between  them. 
The  Court  held  that  the  articles  ought  to 
be  specifically  performed,  and  Lord  Hard- 
wicke said, — "  There  is  nothing  more  mis- 
chievous than  for  this  Court  to  decree  a 
forfeiture  after  an  agreement,  in  which,  if 
there  is  any  mistake,  it  was  the  mistake 
of  all  the  parties  to  the  articles,  and  no 
one  of  them  is  more  under  an  imposition 
than  the  other." 

The  cases  are,  if  possible,  still  stronger 
when  they  relate  to  a  re-settlement  of  the 
&mily  property— Cory  v.  Cory  (13)  was 
unusually  so.  The  question  there  was, 
whether  an  agreement  should  be  set  aside, 
one  of  the  parties  being  drunk  at  the  time 
it  was  entered  into  ;  but  the  Lord  Chan- 
cellor refused  to  do  so,  and  he  principally 
laid  weight  on  the  circumstance  "  that  this 
was  an  agreement  to  settle  disputes  in  a 
family,  and  a  reasonable  agreement.  So,  if 
a  son  tenant  in  tail  and  a  father  tenant  for 
life  agree  on  something  for  the  benefit  of 
the  younger  children,  and  afterward  the 
son  complains  of  paternal  authority  being 
exerted,  though  there  might  be  something 
of  that  sort,  yet,  if  the  agreement  be  rea- 
sonable, the  Court  will  not  set  it  aside.*' 
And  this  case  is  cited  by  Lord  Eldon  with 
approbation  for  the  general  principles  con- 
tained in  it  which  I  have  stated. 

Kinehant  v.  Kinehant(jL4)  resembles  the 
case  before  me  in  many  of  its  circum- 
stances. There,  a  mother,  a  tenant  for 
life,  with  remainder  to  her  eldest  son  in 
tail  male,  died,  and  the  son,  at  the  instance 

(12)  2Atk.587. 
(IS)  1  Vet.  sen.  19. 
(14)  1  Bro.  C.C.  S69. 


of  the  father,  re-settled  the  estate  on  him- 
self for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  and  in  default  of 
issue,  to  his  father  for  life,  with  remainder 
to  his  brothers  and  sisters  in  succession  for 
life,  with  successive  remainders  to  their  first 
and  other  sons  in  tail  male.  Mr.  Justice 
Grould  supported  the  transaction,  notwith- 
standing die  benefits  which  the  father 
derived  from  that  new  deed.  The  defen- 
dant gave  evidence  to  shew  that  the  plain- 
tiff fully  understood  the  transaction.  The 
plaintiff  went  into  no  evidence,  but  rested 
his  case  on  the  presumption  of  undue  in- 
fluence and  the  contents  of  the  deed  which 
gave  a  life  interest  to  the  father.  Notwith- 
standing which,  Mr.  Justice  Gould  sup- 
ported the  transaction,  and  in  the  course 
of  his  judgment  stated  his  opinion,  that  if 
the  father  had  exercised  some  personal 
authority  it  would  not  have  been  sufficient 
to  set  aside  the  transaction.  Notwithstand- 
ing this  opinion,  Mr.  Justice  Gould  recom- 
mended a  compromise,  by  payment  of 
2001.  to  the  son,  which  being  rejected  by 
him,  the  bill  was  dismissed,  but  the  suit 
was  finally  compromised  to  avoid  an  appeal. 
This  case  has  not,  however,  met  with  com- 
plete approbation.  Mr.  Richards  (after- 
wards Chief  Baron  Richards),  in  arguing 
the  case  of  Brown  v.  Carter  (15),  stated 
that  Lord  Kenyon,  then  at  the  bar,  was 
much  dissatisfied  with  Mr.  Justice  Gould's 
decision ;  and  Lord  Alvanley,  in  giving 
judgment  in  that  case,  observes, — "  It  is 
said  the  decision  in  Kinehant  v.  Kinehant 
did  not  meet  the  approbation  of  a  noble 
Lord,  and  I  confess  I  think  with  some 
reason." 

The  facts  of  the  case  of  Tendril  v.  Sndth 
(16)  are  not  stated  in  the  report,  but 
Lord  Hardwicke  states  these  propositions 
broadly.  "  Where  a  father  and  a  child  of 
full  age  come  to  an  agreement  to  alter  the 
limitations  under  a  settlement,  there  is  no 
ground  of  equity  for  a  child  to  set  aside 
such  agreement,  under  pretence  of  being 
drawn  into  it  by  the  power  and  authority 
of  a  father,  and  to  restore  the  ancient  limit- 
ations again.  In  a  case  in  Lord  Cowper's 
time,  where  a  father  prevailed  upon  a  son, 
who  was  tenant  in  tail  under  a  settlementj 

(16)  6  Vet.  862. 
(16)  2  Atk.  85. 
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to  take  an  estate  for  life  only,  "with  re- 
mainder to  his  first  and  every  other  son, 
his  Lordship  would  not  set  it  aside  upon 
the  suggestion  of  the  father's  having  an 
undue  influence  over  him."  It  does  not 
appear,  however,  in  this  case,  that  after  the 
settlement  thus  made  at  the  suggestion  and 
under  the  influence  of  the  father,  the  father 
acquired  any  advantage.  In  the  later 
editions  of  Atkyns^  the  entry  in  the  Regis* 
trar's  hook  is  set  forth,  hut  it  does  not 
appear  from  thence  whether  the  father 
derived  any  advantage  from  the  limitations 
of  the  estates  as  re-settled. 

The  case  of  Wycherley  v.  Wycherley(\*J) 
is  of  great  importance,  as  it  draws  very 
clearly  a  distinction  which,  I  think,  renders 
all  the  cases  reconcileahle,  except  that, 
perhaps,  of  Kinehant  v.  Kinchani.  The 
father  was  tenant  for  life,  with  remainder 
to  the  son  in  tail  male.  The  father  and 
son  suffered  a  recovery,  hy  which  the  pro- 
perty was  re-settled  to  the  fitther  for  life^ 
remainder  to  the  son  in  fee,  who  executed 
a  memorandum  of  agreement  to  secure 
5001.  to  each  of  his  sisters  within  six 
months  after  the  death  of  his  feither. 
Lord  Northington  enforced  the  specific 
performance  of  that  contract,  although 
there  was  evidence  that  the  &ther  had 
exerted  influence  to  compel  the  son  to 
enter  into  it ;  hut  in  doing  so  Lord  North- 
ington expressly  states  that  if  the  father 
had  gained  any  advantage  hy  the  limita- 
tions, he  would  not  have  allowed  the  trans- 
action to  stand.  **  In  cases,"  says  Lord 
Northington,  *'  where  a  father  unduly  com- 
pels a  child  hy  paternal  influence,  the 
Court  ought  to  he  strictly  rigid  in  guard- 
ing against  it.  But  here  I  see  nothing 
which  the  father  might  not  properly  do 
(though  more  properly,  to  he  sure,  if  he 
had  done  it  with  less  warmth  of  temper) ; 
for  what  reason  could  there  he  for  the 
father  to  come  in  and  give  the  son  a 
marketable  interest,  and  the  son  do  nothing 
for  himself  or  the  family  ?  It  was  said, 
nothing  was  intended  but  to  vest  the  re- 
mainder in  fee  in  this  family.  I  thought 
in  the  opening  that  such  had  been  the  case ; 
if  so,  and  the  remainder  in  fee  had  been 
limited  to  the  father,  I  should  have  thought 
it  a  case  of  parental  influence.     But  here. 


the  father  has  only  an  estate  for  life,  with 
a  remainder  in  fee  to  the  son." 

The  rule  to  be  drawn  from  these  cases, 
which  is  perfectly  consistent  with  the  rule 
which  prevails  in  the  first  class  of  cases  to 
which  I  have  referred,  may,  I  think,  be 
thus  stated :  that  if  the  settlement  of  the 
property  be  one  in  which  the  fitther  acquires 
no  benefit  not  already  possessed  by  him, 
and  if  the  settlement  be  a  reasonable  and 
proper  one,  the  Court  will  support  it,  even 
though  it  may  appear  that  some  influence 
was  exerted  by  him  to  induce  the  son  to 
execute  it.  But  it  must  also  appear  that 
there  was  no  suppression  of  what  is  tme 
or  suggestion  of  what  is  false.  The  ob- 
servations of  Lord  Eldon  in  Gordon  v. 
Gordon  (18),  as  applied  to  cases  of  family 
agreements,  will  aJso  apply  to  this  case  of 
re-settlement.  *' Although,"  says  he,  **the 
parties  may  have  gready  misunderstood 
their  situation  and  mistaken  their  rights, 
a  court  of  equity  will  not  disturb  the  quiet 
which  is  the  consequence  of  that  agree- 
ment ; "  but  where  there  is  a  mistake,  though 
innocent,  and  the  other  party  is  accessory 
to  it,  this  Court  will  interfere.  The 
point  of  these  observations  is,  that  one 
party  is  as  accessory  to  the  mistake  as  the 
other.  Where,  however,  the  son  confers 
on  the  parent,  by  the  transaction,  some 
advantage  which  he  did  not  previously 
possess,  then  the  principle  which  prevails 
in  the  first  class  of  cases  interposes,  and 
then  the  Court  (to  use  the  words  of 
Lord  Langdale)  "  though  it  does  not  inter- 
fere to  prevent  an  afct  even  of  bounty 
between  parent  and  child,  will  take  care 
that  such  child  is  placed  in  such  a  position 
as  will  enable  him  to  form  an  entirely  free 
and  unfettered  judgment,  independent  al- 
together of  any  sort  of  contioul." 

In  order  to  apply  these  principles  to  the 
facts  of  the  present  case,  it  is  necessary  first 
to  consider  the  nature  of  the  settlement 
itself,  and  next  the  circumstances  attending 
its  preparation  and  execution.  By  the 
limitations  of  the  settlement,  Sir  Henry  Bold 
Hoghton  obtains  an  advantage  which  he 
did  not  possess  before  its  execution.  If 
the  plaintiff  should  die  without  issue  male 
in  the  lifetime  of  Sir  Henry,  a  general 
power  of  appointment,  by  deed  or  will,  is 


(17)  2  Eden,  175,  180. 
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vested  in  Sir  Henry.     In  addition  to  this, 
lie  acquires  an  absolute  power  of  appro- 
priating 5001.  from  and  out  of  the  rents  of 
the  estate  in  favour  of  any  stranger :    and 
the  ultimate  limitation  of  the  estate  is  in 
favour  of  Sir  Henry,  in  fee,  to  the  exclu- 
sion of  any  female  heirs  of  the  plaintiff. 
All  tiiese  are  direct  benefits  to  the  father, 
proceeding  from  the  son,  and  which  con* 
sequently  raise  that  presumption  of  undue 
influence  spoken  of  in  Archer  v.  Hudsout 
which  it  is  necessary  should  be  adequate- 
ly rebutted.      In  all   cases  of  this  de- 
scription, the  reasonableness  of  the  setUe- 
ment    has  been    considered    by   various 
Judges  to   be   shewn   both  by   the  pre- 
servation of  the  property  in   the  family 
and  by  the  conferring  of  benefits  upon  Uie 
younger  children.      If,  in  the  absence  of 
this  settlement,  the  plaintiff  had  died  with- 
out issue  male  in  the  lifetime  of  Sir  Henry, 
the  estate  would  have  gone  to  tiie  next 
son  of  Sir  Henry,  who  might  have  survived 
him,  in  tail  male.     Under  this  settlement, 
if  the  plaintiff  should  so  die.  Sir  Henry 
might  sell  or  devise  the  estate  to  a  stranger. 
The  power  of  appointment  of  the  500^. 
per  annum  in  favour  of  a  stranger,  is  a 
power  to  take  so  much  out  of  the  estate 
belonging  to  the   family.     The  ultimate 
limitation  of  the  fee  to  Sir  Henry  would, 
in  the  event  of  the  previous  estates  failing, 
enable  him  to  dispose  of  the  estates  to 
strangers,  although  the  plaintiff  might  have 
lefl  a  family  of  daughters  and  grandsons. 
In    all    these   three   specified   cases   the 
limitations  of  the  settiement  are  prejudicial 
to  the  preservation  of  the  estate  in  the 
family,  and  confer   no  benefits*  on    the 
younger  children.     These  defects  in  the 
settlement  are  not,  in  my  opinion,  counter- 
balanced by   the   circumstance  that   the 
estates  tail  in  the  sons  of  Sir  Henry  are 
cut  down  to  life  estates,  and  that  they  are 
consequenUy  thereby  prevented  from  dis- 
posing  of  the  property  away   from   the 
family,  as  they  might  now  do  if  the  pro- 
perty  should  vest  in  any  one  of  them  as 
tenants  in  tail  in  possession. 

I  am  of  opinion,  therefore,  that  this  deed 
was  not  a  reasonable  or  proper  mode  of 
settling  the  property,  if  the  interest  of  the 
family  alone  is  to  be  regarded.  It  is  not 
such  a  settlement  as  this  Court  would 
approve,  if  an  estate  had  been  devised  to 
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trustees  in  trust  to  be  settied  in  such 
a  manner  as  might  be  roost  for  the  benefit 
of  the  Hoghton  family,  and  a  suit  had 
been  instituted  for  the  purpose  of  carrying 
that  trust  into  execution. 

I  now  proceed  to  examine  the  circum« 
stances  connected   with    the   preparation 
and  execution  of  this  deed.     In  the  first 
place,    the  evidence    establishes    conclu- 
sively  that,   so    far    as    the    preparation 
of    this    instrument    is    concerned,    the 
plaintiff   had   no  professional    advice  or 
assistance.      Previously  to    the    plaintiff 
attaining  twenty-one,    Mr.    Rowson   had 
been  employed  as  the  solicitor  of  the  family 
in  all  matters  relating  to  the  Bold  estates, 
and  Messrs.  Pilkington  &  Walker  in  the 
like   capacity  in  idl   matters  relating  to 
the  Hoghton  estates.     Before  the  plaintiff 
had  attained  twenty-one  Mr.  Pilkington 
had  retired,  and  Mr.  Walker  alone  carried 
on  business,  and  was   employed   as   the 
family  solicitor  in  all  matters  relating  to 
the  Hoghton  estate.     As  this  matter  re- 
lated to  that  estate,  Mr.  Walker  was  em- 
ployed to  prepare  the  settiement  in  ques- 
tion, but  no  other  solicitor  was  consulted, 
or  saw  the  draft  of  the  deed  before  its 
execution.     The  instructions  for  its  pre- 
paration, as  appears  from  the  bill  of  costs 
of  Mr.  Walker,  were  given  in  December 
1842  by  Sir  Henry.  The  draft  was  settled 
by  Mr.  Coulson  in  February  1843.     It  is 
true  that  Mr.  Walker,  in  his  answer  to  the 
eighth  interrogatory,  says  that  he  considered 
that  he  laid  tiie  draft  before  Mr.  Coulson 
on  behalf  of  all  parties  to  the  indenture, 
but  Mr.  Walker  had  not  seen  or  communi- 
cated with  the  plaintiff  on  tiie  subject  of  iU 
The  draft,  when  settled,  was  sent  to  Sir 
Henry.      The   correspondence  respecting 
it,  and  the  alterations  to  be  made  in  it, 
were  suggested  by  Sir  Henry  alone.     No 
copy  was  sent  by  Mr.  Walker  to  the  plain- 
tiff.    He  never  saw  the  plaintiff  on  the 
subject  of  the  preparation  of  it.     Indeed, 
he  had  seen  the  plaintiff  but  once  in  his 
whole  life  before  the  deed  was  executed. 
He  never  made  any  other  communication 
to  the  plaintiff.      He  says  it  is  true  he 
considered  and  believed  that  it  had  been 
seen  by  the  plaintiff,  but  "  I  cannot  say" 
(he  continues)  **  that  I  considered  that  it 
had  been  examined  and  approved  by  me, 
as  that  circumstance  did  not  occur  to  my 
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consideration."  It  is  alleged  by  Sir  Henry 
in  his  answer  that  the  draft  was  shewn 
to  the  plaintiff,  but  there  is  no  evidence 
that  it  was,  or  that  it  was  in  any  manner 
submitted  to  him,  or  to  any  person  on 
his  behalf,  for  his  examination  and  con- 
sideration. It  is  obvious  on  the  whole 
evidence  that  the  first  time  the  plaintiff 
ever  saw  anything  in  writing  relative  to 
this  settlement  of  the  Hoghton  estates 
was  on  the  day  and  at  the  time  of  the 
execution  of  the  settlement,  which  was  on 
the  7th  of  July  1843. 

The  circumstances  relative  to  the  exe- 
cution of  the  deed  are  these.     The  deed 
was   executed    in    the    bed-room   of  Sir 
Henry,  who  had  had  an  alarming  attack 
of   illness,  and  was   still    suffering  from 
the    consequences    of   it.      The   persons 
present  were  Sir  Henry,  who  was  then  in 
bed,  the  plaintiff,  Mr.  Walker  the  solicitor 
who  prepared  the  deed,  and  Mr.  Pilkington 
the  former  partner  of  Mr.  Walker,  which 
last  two  gentlemen  were  the  attesting  wit- 
nesses.     The  first  person   admitted  into 
the   bed-room   with  Sir   Henry  was  Mr. 
Walker.     How  long  they  were  together 
does  not  appear.     After  this  the  plaintiff 
came  into  the  room  to  them.     How  long 
they  remained  together  does  not  appear,  and 
finally  Mr.  Pilkington  was  admitted.     The 
evidence  relative  to  what  then  took  place  is 
most  material.     The  only  evidence  on  this 
subject  is  that  of  Mr.  Pilkington  in  answer 
to  the  twelfth  interrogatory,  and  that  of  Mr. 
Walker  in  answer  to  the  ninth,  tenth  and 
twelfth  interrogatories.  When  Mr.  Pilking- 
ton  was   introduced   into   the  room.   Sir 
Henry,  the  plaintiff  and  Mr.  Walker  were 
there.     Whatever  the  explanation  of  the 
deed  which  was  given  to  the  plaintiff  was, 
it  took   place  before  Mr.  Pilkington  was 
introduced.    '*  It  was  not"  (he  says)  '*  read 
over  to  the  plaintiff  in  my  presence."  That 
is  distinctly  the  effect  of  the  deposition. 
The  evidence   of  Mr.  Walker  is  to  this 
effect.     It  is  necessary  I  should  read  this. 
<<  I   depose  as   follows : — The   indenture, 
dated  the  7th  of  July  1843,  marked  with 
the  letter  (A)  in  its  present  form  was  (as  I 
considered  and  had  every  reason  to  believe) 
in  conformity  in  all  respects  with  the  then 
wishes  and  intentions  of  the  plaintiff,  by 
reason  that  I  read  over  the  operative  part 
of  such  deed  to  him  before  he  executed 


the  same,  and  he  made  no  sort  of  objection 
to  the  deed.  The  indenture  was  executed 
by  the  plaintiff  on  the  7tb  of  July  1843, 
being  the  day  of  the  date  thereof.  He  had 
attained  his  age  of  twenty-one  years  about 
ten  or  eleven  months,  as  I  understood  from 
the  defendant.  Sir  Henry  Bold  Hoghton, 
when  he  executed  the  indenture."  The 
two  next  depositions  I  shall  read  when 
I  come  to  the  place  where  I  comment  upon 
them. 

The  most  attentive  consideration  which 
I  have  been  able  to  give  this  evidence 
raises  grave  doubts  in  my  mind,  whether 
the  objectionable  points  of  the  settlement 
in  question  were  ever  brought  to  the  atten- 
tion of  the  plaintiff.  The  first  deposition 
I  have  read  states  that  the  operative  parts 
were  read  over  to  the  plaintiff.  If  this 
were  all  the  evidence,  it  would,  in  my 
opinion,  be  insufficient  to  shew  that  the 
plaintiff  understood  what  he  was  doing. 
In  the  first  place,  it  is  not  stated  what  the 
witness  considered  to  be  the  operative 
parts  of  the  deed,  and  whether  be  includes 
in  this  description  the  power  of  appoint- 
ment to  the  father.  From  his  answer  to  the 
twelfth  interrogatory  it  would  appear  that 
he  makes  a  distinction  between  the  opera- 
tive parts  of  the  deed  and  the  powers  of 
appointment  contained  in  it.  In  the  next 
place  the  mere  reading  over  of  a  deed  would 
not  be  sufficient  to  satisfy  me  that  the 
person  hearing  it  read  understood  it.  To  an 
unprofessionid  person,  however  intelligent, 
and  exerting  the  closest  attention,  the  long 
and  involved  sentences  and  technical  lan- 
guage of  a  deed  render  it  frequently  unin- 
telligible, and  even  the  Court  not  unfre- 
quently  misapprehends  the  limitations  and 
effect  of  the  provisions  of  a  deed  read  in 
open  court,  when  tlie  greatest  pains  are 
exerted  to  read  it  clearly  and  intelligibly ; 
in  my  opinion,  unless  accompanied  with  an 
explanation  of  the  contents  of  a  deed,  the 
reading  over  to  an  unprofessional  person  is 
more  likely  to  confound  than  to  enlighten 
him. 

To  the  tenth  interrogatory  Mr.  Walker 
says :— *"  I  had  not  had  much  opportunity 
of  judging  of  the  plaintiff's  acquaintance 
with  matters  of  business,  having  only  seen 
him  on  one  occasion  previously  to  the  oc- 
casion of  his  executing  the  deed  of  the  7th 
of  July  1843;  but  from  what  I  saw  of  him 
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he  appeared  to  me  to  be  as  much  acquainted 
with  matters  of  business  as  is  usual  at  his 
time  of  life.   When  he  executed  the  inden- 
ture dated  the  7th  of  July  1843,  I  should 
say  he  was  capable  of  judging  of  what  he 
was  doing ;  he  appeared  an  intelligent  young 
roan,  and  I  had  no  reason  to  think  the  con- 
trary.    I  did  so  fax  explain  to  the  plaintiff 
the  effect  of  the  indenture  before  he  exe- 
cuted it,  as  that  I  explained  shortly  the 
joint  power  of  appointment  by  him  and  his 
fiither  oyer  the  estate,  and  that  in  default 
of  such  joint  appointment  the  estate  was 
held  by  his  father  for  life,  and  then  to  him, 
the  plaintiff,  and  his  children.  The  plaintiff 
did  appear  to  understand  the  effect  of  such 
indenture,  as  he  made  no  objection  to  it. 
The  plaintiff  did  before  and  in  the  month 
of  February  1843,  execute  a  deed  of  re- 
lease."    That  latter  part  is  not  material. 
In  his  answer  to  the  tenth  interrogatory, 
Mr.  Walker  states  that  he  explained  to  the 
plaintiff  the  power  of  appointment  by  him- 
self and  his  lather  over  the  estate,  and  that 
in  default  of  such  joint  appointment  the 
estate  was  held  by  his  father  for  life,  and 
then  to  him,  the  plaintiff,  and  his  children. 
This  general  explanation,  as  far  as  it  goes, 
is  inaccurate.     The  limitations  after  his 
&ther*s  life  estate  are  not  to  the  plaintiff 
and  his  children,  but  to  the  plaintiff  and 
his  sons,  and  the  plaintiff's  daughters  are 
excluded.     If  this  be  a  correct  statement 
of  the  explanation  given,  it  was,  though  no 
doubt  unintentionfdly,  a  misrepresentation 
of  the  effect  of  the  deed  in  a  material  point 
affecting  both  the  interest  of  ihe  plaintiff 
and  that  of  the  Hoghton  family. 

The  answer  to  the  twelfth  interrogatory 
is  that  where  Mr.  Walker  goes  into  great 
detail  upon  the  subject.  "  The  said  inden- 
ture of  the  7  th  of  July  1843  was  executed 
by  the  defendant  Sir  Henry  Bold  Hoghton 
and  the  plaintiff  Henry  Hoghton,  and  who 
are  therein  named  and  described  as  two  of 
the  parties  thereto,  in  my  presence.  I  am 
an  attesting  witness  to  the  signing,  sealing 
and  delivery  of  the  indenture  by  Sir  H. 
B.  Hoghton  and  the  plaintiff  H.  Hoghton. 
The  indenture  was  so  executed  as  afore- 
said on  the  7th  of  July  1843,  the  day  of 
the  date  thereof,  and  it  was  so  executed 
by  Sir  H.  B.  Hoghton  and  the  plaintiff 
in  the  bed-room  of  the  defendant,  Sir  H. 
B.  Hoghton,  at  his  house  situate  in  Park 


Crescent,  Regent's  Park,  in  the  county  of 
Middlesex  ;  and  the  reason  of  its  being  so 
executed  in  that  room  was,  that  the  said 
defendant  Sir  H.  B.  Hoghton  was  in  ill 
health  and  then  in  bed,  he  having,  as  I 
understood,  then  lately  broken  a  blood- 
vessel ;  and  it  was  requested  that  the  deed 
should  be  executed  in  his  bed-room.  The 
plaintiff  did  come  into  the  bed-room,  and 
he  then  found  in  the  bed-room  the  defen- 
dant Sir  H.  B.  Hoghton  and  myself,  and 
afterwards  W.  O.  Pilkington  came  into  the 
bed-room.  I  did  before  the  execution  of 
the  indenture  read  aloud  parts  of  the  in- 
denture, viz.  the  whole  of  the  operative 
parts  thereof,  the  power  to  jointure  and 
power  to  grant  annuities  given  to  Sir  H.  B. 
Hoghton  and  the  plaintiff,  and  I  also 
shortly  explained  the  effect  of  the  various 
other  clauses  as  they  occurred,  omitting 
the  recitals  and  the  schedules  altogether,  as 
they  were  long,  and  I  thought  it  unneces- 
sary and  that  the  reading  thereof  was  mere 
matter  of  form.  The  parts  of  such  inden- 
ture which  I  so  read  were,  as  I  considered, 
the  material  parts  thereof.  The  plaintiff 
was  present  during  the  whole  time  of  my 
reading  over  the  aforesaid  parts  of  the  said 
indenture  as  I  did  so  read  over.  Sir  H.  B. 
Hoghton  asked  some  questions  with  refer- 
ence to  the  meaning  or  efiect  of  the  inden- 
ture, whilst  the  same  was  being  read  as 
aforesaid  in  the  presence  and  hearing  of 
the  plaintiff,  but  I  do  not  recollect  that 
any  questions  were  asked  by  any  other 
person  with  reference  thereto  wlulst  the 
same  was  being  so  read.  I  did  explain  to 
the  plaintiff,  as  before  stated,  the  inden- 
ture, and  the  general  purport  and  effect  and 
operation  thereof  before  he  executed  the 
same.  The  plaintiff  did,  before  he  exe- 
cuted the  indenture,  appear  to  understand 
the  indenture,  or  the  general  purport  or  effect 
thereof.  I  did  explain  to  the  plaintiff  that  it 
would  be  necessary  for  him  to  go  before  the 
properofficer  to  acknowledge  the  deed,"  &c. 
That  is  the  whole  that  relates  to  the  exe- 
cution of  the  deed.  He  specifies  the  parts 
he  read  aloud.  Those  were  the  operative 
parts,  the  power  to  jointure,  and  the  power 
to  grant  annuities  given  to  Sir  Henry  and 
to  the  plaintiff.  It  is  to  be  observed,  that 
although  Mr.  Walker  specifies  the  power 
of  appointment,  he  does  not  mention  the 
power  of  appointment  given  to  Sir  Henry 
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if  he  survived  the  decease  of  the  plaintiff 
without  issue  male.  The  witness  further 
states,  that  he  shortly  explained  the  effect 
of  the  various  other  clauses  as  they  occurred, 
and  that  he  explained  to  the  plaintiff  as 
before  stated  (these  are  the  words  of  the 
deposition)  **the  general  purport,  effect 
and  operation  of  the  indenture  before  he 
executed  it. "  The  general  effect  explained 
as  before  stated  in  the  deposition,  was  erro- 
neous. And  this  passage,  where  he  states 
that  he  shortly  explained  the  effect  of  the 
various  other  clauses  as  they  occurred,  is 
the  only  part  of  the  evidence  that  would 
necessarily  include  the  first  two  of  the  three 
objectionable  provisions  contained  in  the 
deed  I  have  already  pointed  out,  and  which 
provisions  ought  to  have  been  carefully 
and  accurately  explained,  and  their  effect 
explained  to  the  plaintiff  before  he  should 
have  been  permitted  to  execute  the  deed. 
If  this  had  been  done  I  cannot  doubt  that 
Mr.  Walker  would  have  remembered  it,  and 
would  have  stated  it  in  his  evidence  and 
in  his  deposition,  in  answer  to  an  interro- 
gatory very  carefully  framed,  to  extract  an 
exact  statement  of  what  was  read  and  ex- 
plained, and  what  was  left  unread  and 
unexplained  in  the  provisions  of  the  deed. 
The  result  is,  that  this  cursory  and  general 
explanation  stated  in  this  evidence  is  all 
that  is  done  to  enable  a  son  to  understand 
the  full  contents  and  effect  of  a  deed  which, 
so  far  as  the  evidence  goes,  he  had  never 
seen  before.  And  even  this  explanation, 
imperfect  as  in  my  opinion  it  would  be  if 
given  anywhere,  is  given  in  a  bed- room  of 
a  sick  fjEither,  when  the  ordinary  affection 
of  a  son  would  necessarily  prompt  him 
strongly  to  desire  that  the  business  should 
be  concluded  as  speedily  as  possible,  and 
that  no  greater  trouble  or  anxiety  should 
be  given  than  was  absolutely  necessary  to 
a  person  so  closely  related  to  him. 

Mr.  Walker,  in  a  letter  dated  five  days 
previously,  had  expressed  his  hope  that  Sir 
Henry  would  be  so  far  recovered  as  to 
attend  to  the  settlement  of  the  business, 
which,  he  very  considerately  adds,  ''must 
not  be  made  tiresome  to  you  ;*'  and 
a  son,  who  more  than  a  stranger,  would 
fear  that  his  father's  health  might  be 
impaired  by  the  fatigue  occasioned  by 
any  considerable  prolongation  of  such 
a  business,  would   still   more  apprehend 


that  his  father's  health  might  be  seri- 
ously injured  by  the  effect  likely  to  be 
produced  by  any  refusal  on  the  part  of  the 
son  to  execute  a  deed,  or  even  by  the  ex- 
pression of  any  doubts  of  its  propriety  if 
he  had  fully  understood  its  contents.  The 
whole  of  Mr.  Walker's  evidence  satisfies 
me  that  he  treated  this  matter  as  if  he 
considered  and  believed  that  the  draft  of 
the  deed  and  all  its  provisions  had  been 
the  subject  of  repeated  consultations  and 
discussions  between  Sir  Henry  and  the 
plaintiff,  and  that,  in  fact,  the  reading  of 
the  deed  itself  was  (as  he  says  of  the  re-i 
citals  and  schedules)  mere  matter  of  form. 
In  truth,  unless  he  had  so  believed,  he 
would,  no  doubt,  have  thought  it  fit  not  to 
have  allowed  the  plaintiff  to  execute  the 
deed  without  ascertaining  that  some  pro- 
fessional gentleman  had,  on  his  behalf^ 
maturely  considered  the  various  provisions 
of  it,  and  ascertained  that  the  plaintiff 
understood  and  wished  to  carry  them  into 
effect.  The  rest  of  the  evidence  in  the 
cause,  which  is  principally  documentary, 
does  not,  in  my  opinion,  alter  the  view 
which  I  have  taken  of  this  case.  There  is 
evidence  to  shew  that  the  plaintiff  told 
Mr.  Rowson  that  the  Hoghton  estates  were 
to  be  re-settled,  but  there  is  none  to  shew 
that  the  plaintiff  ever  contemplated  a  re- 
settlement of  this  description.  It  is  true 
that  no  complaint  was  made  until  the 
month  of  September  1844,  but  if  I  am 
right  in  the  view  I  have  taken  of  the 
explanation  given  at  the  time  of  the  exe- 
cution of  the  indenture,  it  was  not  until 
then  that  the  plaintiff  knew  and  understood 
the  contents  of  the  deed  of  the  7th  of 
July  1843.  His  conduct  on  that  occasion 
is  quite  consistent  with  his  case  and  the 
evidence  in  the  cause ;  and  in  July  1845, 
his  then  solicitor,  Mr.  Rowson,  expressly 
states  that  the  plaintiff  will  do  no  act  to 
acknowledge  the  settlement.  In  addition, 
therefore,  to  this  being  the  case  of  a  re* 
settlement,  where  the  father  gains  material 
advantages,  in  addition,  also,  to  its  being 
the  case  of  a  re-settlement  containing  some 
material  provisions  which  are  of  an  un- 
reasonable character,  it  is,  in  my  opinion » 
proved  that  the  contents  of  it  were  not 
properly  made  known  to  the  son,  and  that 
he  was  left  without  the  assistance  and  in- 
formation which  are  indispensable  to  enable 
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this  Court  to  sustain  such  a  transaction. 
The  subsequent  acts  of  the  parties  do  not, 
in  my  opinion,  vary  their  rights.  The 
delay  in  filing  the  bill  is  explained  by  the 
fact  that  proposals  for  a  compromise  were 
pending;  and  if  the  correspondence  con-* 
tained  (which,  in  my  opinion,  it  does  not) 
any  admission  affecting  the  plaintiff's 
rights,  I  should  disregard  such  admissions 
made  solely  with  a  view  to  a  compro- 
mise. I  regret  that  such  proposals  have 
failed  of  success,  and  that  the  painful  duty 
of  deciding  such  a  case  as  the  present  should 
have  been  cast  upon  the  Court ;  but  I  am, 
in  obedience  to  that  duty,  compelled  to 
decide  that,  according  to  what  I  conceive 
the  true  principles  of  equity  applied  to  the 
fiftcts  in  evidence  before  me,  this  deed  of 
the  7th  of  July  1843,  as  between  the 
plaintiff  and  Sir  Henry  Bold  Hoghton,  must 
be  delivered  up  to  be  cancelled. 

The  next  question  which  arises  is,  that 
which    relates    to    the    defendant,    Cecil 
Hoghton,  the  offspring  of  the  marriage 
of  the  plaintiff  with  his  late  wife.     Upon 
this    marriage,    a   settlement  was    made 
which    provided  only   for    the    younger 
children  of  the  marriage,  and  it  is  con- 
tended on  behalf  of  the  infant  defendant, 
that   this  was  so  limited  because  it  was 
known  that  the  settlement  of  the  7th  of 
July  1843  provided  for  the  eldest  son  of 
the  marriage,  and  that  inasmuch  as  the 
marriage  proceeded  on  the  faith  of  that 
settlement  being  valid,  it  cannot  now  be 
impeached  so  far  as   affects  the  interest 
taken  under  it  by  the  eldest  son  of  that 
marriage.     In  order  to  establish  this  fact 
afSdavits  were  tendered  in  evidence  under 
the  13  &  14  Vict.  c.  35,  and  were  objected 
to   by  the  plaintiff  on   the  ground  that 
they  are  produced   in  order  to   prove  a 
matter  directly  in  issue  between  the  plain- 
tiff and  the  infant  defendant.     They  were, 
however,  read  de  bene  esse,  but  my  opin« 
ion  is  that  they  cannot  be  received ;  and 
even  if  these  affidavits  were  adraissiblei 
they  do  not  shew  that  the  marriage  pro- 
ceeded  on  the   £eiith  of  the  validity   of 
the  settlement  of  July  1843.     The  written 
instructions  for  the  settlement  are  silent 
on  the  subject  of  any  such  settlement,  nor 
is  any  reference  made  to  the  landed  pro- 
perty of  the  plaintiff,  except  that  in  the 
commencement  of  the  instructions  it  is 


stated  that  it  is  his  desire  to  keep  his  landed 
estates  free  from  any  settlement  or  charge^ 
and  in  the  margin  are  written  these  words— 
'*  N.B.  The  eldest  son  will  take  the  family 
estates,'*  which  may  apply  as  much  to  the 
Bold  estates  as  to  the  Hoghton  estates. 
The  case  of  Brown  v.  Carter  is  cited 
as  an  authority  on  behalf  of  the  infant 
defendant,  and  for  the  purpose  of  shewing 
that,  in  the  absence  of  evidence  to  the  con- 
trary, it  is  to  be  presumed  that  a  person 
entering  into  the  marriage  contract  com- 
municates the  state  of  his  property  to  the 
other  parties  to  the  contract.  But  in  my 
opinion  this  case  do^s  not  establish  that 
position.  It  only  decides  that  after  a  lapse 
of  thirty  years,  and  loss  of  evidence,  every* 
thing  shall  be  presumed  against  the  person 
who  has  delayed  to  bring  the  question 
before  the  Court  for  that  period  of  time. 
In  that  case  the  settlement  complained  of 
had  been  executed  by  William  Gapper  in 
1768.  The  limitations  of  it  gave  interests 
to  any  children  he  might  have,  with  divers 
remainders  over,  and  in  1779  he  married. 
In  1799,  William  Gapper  conveyed  the 
property  comprised  in  the  settlement  in 
trust  for  his  creditors,  who  then  filed  a  bill 
to  set  aside  the  deed  of  1768.  The  words 
at  the  close  of  the  judgment  are  con- 
clusive as  to  this  point.  *'  The  ground  I 
go  upon,  without  entering  into  the  ques- 
tion how  far  relief  could  be  given  if  all 
the  circumstances  were  brought  before  the 
Court  recently  and  during  the  father's  life» 
is,  that  after  a  marriage  by  which  the  first 
and  other  sons  were  entitled  to  legal  estates^ 
protected  by  trustees  to  preserve  contin- 
gent remainders,  I  cannot  upon  this  bill,  in 
the  absence  of  persons  who  may  claim, 
indeed,  before  their  birth,  interfere  to  have 
the  legal  estate  taken  out  of  them."  This 
is,  a  principle  which  pervades  all  questions 
of  equity,  not  merely  family  agreements 
and  settlements,  as  in  this  case  and  the 
case  of  Stockley  v.  StockUy  (19),  but  even 
in  the  case  of  direct  and  positive  fraud 
acquiescence  will  bar  the  right  to  relief. 
If  I  were  compelled  in  this,  case  to  pre- 
sume that  the  plaintiff  made  a  statement  of 
the  state  of  his  property,  I  must  presume 
that  he  made  a  true  and  not  a  false  or  frau- 
dulent statement ;  and  if  so,  he  ought  then 

(19)  1  Vea.  &  B.  28. 
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to  have  said,  and  if  he  be  presumed  to  haye 
said  anything,  in  the  absence  of  direct  evi- 
dence he  must  be  presumed  to  have  said— 
"  There  is  a  settlement  of  the  Hoghton 
estates  of  the  7th  of  July  1843,  under  which 
my  eldest  son  will  be  tenant  in  tail;  but  it 
is  a  deed  of  such  a  nature  that  in  February 
last  I  stated  that  I  would  never  acknow- 
ledge it.  Proposals  for  a  compromise  are 
now  pending  to  alter  the  limitations  of 
that  deed,  but  if  they  are  not  brought  to  a 
successful  termination,  it  is  my  intention 
to  seek  the  assistance  of  a  court  of  equity 
to  impeach  the  validity  of  it."  If  this  were 
the  statement,  or  the  statement  which  must 
be  presumed  to  have  been  made,  it  would 
evidently  not  entitle  the  infant  defendant 
to  any  declaration  or  decree  in  his  favour ; 
and  I  am  of  opinion,  therefore,  that  I  can- 
not in  this  suit  make  any  decree  or  direct 
any  inquiry,  with  a  view  of  afterwards 
making  a  decree  which  should  afford  any 
relief  to  the  in&nt  defendant  Cecil  Hogh- 
ton. While  I  say  this,  I  have  the  satis- 
faction of  considering  that  the  decree  I 
propose  to  make,  which  is  to  direct  this 
deed  to  be  cancelled,  will  not  in  the  slightest 
degree  affect  the  right  which  that  infant 
defendant,  or  any  person  on  his  behalf, 
may  have  of  filing  a  bill  in  this  Court  to 
compel  the  plaintiff  to  make  good  any 
representation  made  by  him  on  his  mar- 
riage in  favour  of  any  of  the  issue  of  that 
marriage,  on  the  faith  of  which  the  mar- 
riage took  place. 

The  next  part  is  that  relating  to  the 
merger  of  the  mortgages  in  the  Hoghton 
estate  which  I  have  already  mentioned; 
and  upon  this  point  I  have  arrived  at  a 
conclusion  unfavourable  to  the  plaintiff. 
The  plaintiff  contends  that  these  mort- 
gages ought  to  have  been  kept  on  foot  by 
assignment  to  trustees  for  his  benefit,  but 
he  admits  he  did  not  intend  that  any  in- 
terest should  be  charged  during  the  life- 
time of  Sir  Henry.  In  this  question.  Sir 
Henry  has  no  immediate  pecuniary  in- 
terest ;  that  is,  he  has  none  if  the  deed  of 
the  7th  of  July  1843  should  be  held  to  be 
void.  His  only  interest  is  that  which  he 
must  feel  for  the  continuance  and  pros- 
perity of  his  &mily.  But  treating  this 
question  as  one  between  the  plaintiff  and 
the  persons  who  may  succeed  him  in.  the 
Hoghton  estate,  if  he  should  die  without 


barring  the  entail,  I  roust  look  simply  at 
what  the  arrangement  was  that  the  plain- 
tiff made  on  attaining  twenty-one  with 
respect  to  the  discharge  of  these  incum- 
brances. Whatever  that  was,  the  plaintiff 
admits  that  he  was  bound  to  perform  it, 
and  it  is  contained  in  and  evidenced  by  the 
deed  of  charge  of  the  annuity  of  2,500i. 
on  the  Bold  estate.  There  is  nothing  to 
be  found  in  this  deed  which  contains  the 
idea  that  it  was  intended  to  keep  these 
mortgages  on  foot.  The  words  are,  that 
the  annuity  is  to  cease  upon  the  death  of 
Sir  Henry,  or  if  the  plaintiff,  his  heirs, 
executors,  administrators  and  assigns  do 
and  shall  at  any  time  during  the  life  of  Sir 
Henry  pay  off,  satisfy  and  discharge  the 
several  mortgages.  The  Bold  estate  is 
afterwards  declared  to  remain  liable  to  pay 
this  annuity  during  the  natural  life  of  Sir 
Henry,  or  until  the  discharge  of  the  several 
incumbrances  thereinbefore  particularly 
mentioned.  These  passages  point  to  an 
exoneration  of  the  estates,  and  if  the  keep- 
ing alive  of  the  incumbrances  had  been 
contemplated,  some  provision  would  have 
been  introduced  to  that  effect,  and  in  order 
to  provide  for  the  non-payment  of  interest 
during  the  life  of  Sir  Henry.  It  would  be 
absurd  for  the  annuity  to  Sir  Henry  to 
cease  when  the  mortgages  were  paid  off,  if 
Sir  Henry  was  to  pay  the  interest  to  his 
son  instead  of  paying  it  to  the  original 
mortgagees.  But  it  was  a  reasonable  and 
proper  provision,  and  for  the  benefit  of 
the  family  generally,  that  the  estate  itself 
should  be  exonerated  by  such  means,  the 
consequence  of  which  would  be,  that  all 
the  persons  who  in  succession  might  take 
the  family  estate  would  take  it  unencum- 
bered and  discharged  firom  the  mortgages 
which  then  fettered  it.  An  arrangement 
such  as  in  some  of  the  cases  I  have  already 
referred  to,  was  treated  as  a  reasonable 
and  proper  arrangement.  This  view  of  the 
case  is  confirmed  by  the  will  which  the 
plaintiff  executed  on  the  5th  of  August 
1842,  two  days  after  the  execution  of  tlie 
deed  granting  the  annuity.  This  distinctly 
points  to  the  exoneration  of  the  estate, 
and  under  the  will  it  would  have  been  im- 
possible to  have  kept  the  charges  alive. 
This  also  appears  to  have  been  the  view 
of  the  case  taken  by  Mr.  Rowson.  The 
operative  part  of  one  of  the  deeds  of  re« 
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conveyance  of  the  mortgaged  estates  was, 
he  says,  hastily  perused  by  him  on  behalf 
of  the  plaintiff.  H  owe  ver  hasty  that  perusal 
might  have  been,  it  would  have  shewn  a 
professional  gentleman  as  experienced  in 
the  matters  as  Mr.  Rowson,  that  the 
charge  was  merged,  and  that  it  was  not 
kept  on  foot ;  yet  he  made  no  complaint 
or  representation  to  the  plaintiff  on  the 
subject.  He  considered,  evidently,  and  I 
think  rightly  considered,  that  this  mode 
of  conveyance  only  carried  into  effect  the 
arrangement  made  in  the  month  of  August. 
Neither  was  this  matter  complained  of  by 
the  plaintiff  when  he  first  discovered  it. 
The  real  and  substantial  ground  of  com- 
plaint has  been  the  frame  of  the  deed  of 
settlement  of  July  1843,  on  which  I  have 
already  expressed  my  opinion. 

The  only  remaining  point  in  this  case 
is  the  question  relating  to  the  sum  of 
1,600/.  This  sum  formed  a  portion  of  the 
64,0001.  advanced  by  the  Bank  of  Eng- 
land. It  was  secured  upon  an  estate  of 
which  Sir  Henry  was  seised  in  fee  simple, 
and  consequently  forming  no  part  of  the 
Hoghton  settled  estate  ;  and  it  is  contended 
that  this  1,600/.  ought  to  be  repaid,  and 
that  it  was  not  intended  that  this  should 
be  paid  off.  The  bill  makes  no  complaint 
in  this  respect ;  and  the  fact  appears  by 
the  answer,  which  sets  out  the  particulars 
of  the  mortgages  discharged,  and  the  re- 
conveyance of  the  estate  charged  therewith. 
There  is  no  doubt  that  this  1,600/.  is  part 
of  the  81,400/.,  which  was  the  amount  of 
the  mortgage  money  to  be  paid  off;  and 
although  the  sums  are  left  in  blank  in  the 
draft  of  the  annuity  deed,  the  original 
having  been  destroyed,  yet  this  omission  is 
supplied  by  the  will  executed  almost  con- 
temporaneously with  it,  and  leaves  no 
doubt  on  this  subject  that  the  amount  of 
the  mortgages  to  be  paid  off  was  81,400/., 
and  that  if  there  was  any  mistake  on  the 
subject  in  not  confining  it  to  that  amount 
of  mortgages,  provided  the  whole  amount 
was  chaiged  on  the  Hoghton  esfate,  still  it 
was  a  common  mistake  on  both  sides,  and 
that  there  was  no  intentional  concealment 
or  misrepresentation.  I  am  of  opinion, 
therefore,  that  upon  this  part  of  the  case 
the  evidence  before  me  is  not  sufficient  to 
enable  me  to  say  that,  having  regard  to  the 
arrangement  entered  into  in  the  month  of 


August  1842,  which  is  not  to  be  disturbed, 
and  to  the  evidence  of  what  that  arrange- 
ment was,  and  the  amount  to  be  paid  off, 
this  Court  ought  to  decree  the  repay- 
ment of  that  sum  of  1,600/. 

The  result  of  the  conclusion  to  which  I 
have  come  on  the  parts  of  the  case  I 
have  already  stated,  is,  that  a  decree  must 
be  made  declaring  the  deed  of  the  7th  of 
July  1843  to  be  void,  and  ordering  it  to  be 
delivered  up  to  be  cancelled;  and  that 
the  bill  must  be  dismissed  so  far  as  it  seeks 
a  declaration  that  the  mortgages  on  the 
Hoghton  estates  are  subsisting  mort- 
gages, and  asks  that  a  direction  may  be 
given  for  securing  them  for  the  benefit  of 
the  plaintiff. 

I  should  be  glad,  in  a  case  of  this  de- 
scription, to  be  relieved  from  the  necessity 
of  giving  any  direction  against  costs. 

Afr.  BethelL — On  the  part  of  the  plaintiff, 
I  am  authorized  to  state  that  he  does 
not  desire  any  direction  on  the  subject  of 
costs.  It  will,  however,  be  necessary  to 
make  a  re-conveyance  of  the  estate.  The 
deed  of  the  7th  of  July  1843  passed  the 
legal  estate  and  created  legal  interests  in 
other  parties  ;  and,  therefore,  although  the 
deed  is  declared  to  be  void  and  is  directed  to 
be  cancelled,  it  must  be  accompanied  with 
directions  for  a  reconveyance,  so  as  to  re- 
vest the  legal  estate  upon  the  uses  and 
for  the  purposes  existing  at  the  date  and  ex- 
ecution of  the  deed  of  the  7  th  of  July  1843, 
in  order  to  restore  the  estate  to  the  uses 
and  interests  which  were  subsisting  imme- 
diately previous  to  the  date  of  that  deed. 

The  Master  of  the  Rolls.  •—  I  am 
disposed  to  think  that  when  by  a  decree  of 
a  competent  court  a  deed  is  cancelled, 
that  deed  cannot  be  given  in  evidence, 
and  that  none  of  the  estates  created  by  it 
are  in  existence. 

Mr.  BetheU.—The  deed  of  the  7th  of 
July  1843  operated  as  a  disentailing  deed 
and  is  enrolled  ;  and  I  do  not  see  how  we 
can  render  void  the  operation  of  that  en- 
rolment. 

The  Master  of  the  Rolls.  —  I  should 
have  thought  the  enrolment  would  be 
vacated  on  the  deed  being  cancelled.     I 
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have  certainly  known  many  cases  of  deeds 
being  delivered  up  to  be  cancelled  without 
considering  it  necessary  to  have  any  deed 
for  re-conveying  the  estate. 

Mr.,  BeiheU, — No  difficulty  arises  unless 
the  deed  operated  as  a  conveyance  of  the 
legal  estate.  If  it  did,  the  difficulty  which 
suggests  itself  is,  in  what  manner  it  is  to 
be  got  back. 

The  Master  of  the  Rolls.— My  im- 
pression is,  that  if  the  deed  is  cancelled 
and  the  enrolment  vacated,  the  legal  estate 
remains  as  it  was  before  the  deed  was  exe- 
cuted. 

April  24. — This  case  was  again  men- 
tioned, when  the  decree  taken  was,  to  dis- 
miss so  much  of  the  bill  against  Sir  H.  B. 
Hoghton  as  sought  relief  in  respect  of 
the  mortgages.  Declare  that  the  deed  of 
the  7  th  of  July  1843  was  void,  and  that 
it  ought  to  be  delivered  up  to  be  cancelled : 
and  direct  that  it  should  be  cancelled  and 
the  enrolment  vacated. 


M.R.   7 
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WiU — Interest  —  Vesting—  Survivors  or 
Survivor — Share  and  Share  alike — Con- 
struction, 

A  testator  gave  a  leasehold  house^  which 
was  let  for  twentg-eight  years,  to  trustees  to 
pay  the  rents  and  profits  for  the  benefit  of 
his  five  children,  whom  he  named,  or  the  sur- 
vivors or  survivor  of  them,  in  equal  shares 
and  proportions,  share  and  share  alike  :— 
Held,  that  the  words  "  survivors  or  sur- 
vivor** referred  to  the  death  of  any  of  them 
in  his  lifetime ;  that  the  words  '*  share  and 
share  alike**  referred  to  those  children  who 
should  survive  him,  and  created  a  tenancy 
in  common,  and  that  the  interests  were  vested 
in  the  children  on  the  death  of  the  testator. 

William  Parrington,  by  his  will,  dated 
the  21st  of  October  1830,  gave  and  be- 
queathed to  Henry  Haines  the  elder,  and 
Henry  Haines  the  younger,  and  Benjamin 
Croot,  his  leasehold  public  house,  called 


the  Rose,  with  the  appurtenances,  then  in 
the  occupation  of  Thomas  Cribb,  under  a 
lease  for  a  term  of  twenty-eight  years*  from 
Christmas  1825,  at  the  rent  of  65L,  upon 
trust,  after  paying  the  ground  rent,  to  pay 
or  apply  the  clear  residue  of  the  rents  and 
profits  unto  or  for  the  benefit  of  his  five 
children ;  the  defendant,  Catherine  Hobson, 
the  wife  of  William  Hobson,  but  then  the 
wife  of  Richard  Bignell,  deceased,  William 
Parrington,  since  deceased,  Henrietta, 
afterwards  the  wife  of  George  Bignell,  since 
deceased,  the  defendant,  George  Par- 
rington, and  the  defendants,  Emily  Abigail, 
the  wife  of  William  Anstead,  or  the  sur- 
vivors or  survivor  of  them,  in  equal  shares 
and  proportions,  share  and  share  alike; 
and  after  the  expiration  of  the  term  of 
twenty-  eight  years  to  sell  the  said  leasehold 
premises,  and  divide  the  monies  to  arise 
from  such  sale  as  in  the  said  will  men- 
tioned. 

The  testator  died  on  the  10th  of  June 
1831,  leaving  all  his  children  surviving. 
On  the  11th  of  October  1839,  William 
Parrington,  in  consideration  of  45^.,  as- 
signed his  fifth  part  or  share  in  the  rent  of 
65/.,  bequeathed  by  the  will  of  the  testator, 
and  all  benefit  of  survivorship  or  accruer 
that  might  thereafter  happen  to  arise  to  him 
under  the  bequest,  to  Richard  Henry  Ash- 
ford,  his  executors,  administrators  and 
assigns,  for  all  the  residue  then  to  come  of 
the  term  of  twenty-eight  years. 

On  the  24th  of  October  1839,  George 
Bignell  and  Henrietta  his  wife,  in  consi- 
deration of  40/.,  assigned  all  that  fifth  part 
or  share  of  Henrietta  Bignell  in  the  rent 
of  65/.,  bequeathed  by  the  will  of  the  tes- 
tator, and  all  benefit  of  survivorship  and 
accruer  that  might  thereafter  happen  or 
arise  to  her,  or  to  George  Bignell  in  her 
right,  under  the  bequest  contained  in  the 
testator's  will,  to  R.  H.  Ashford,  his  exe- 
cutors, administrators  and  assigns,  for  the 
residue  of  the  term  of  twenty-eight  years. 

Henrietta  Bignell  died  in  1840,  and 
William  Parrington  died  in  July  1846. 

The  trustees,  from  the  date  of  the 
assignments,  paid  the  shares  of  WU- 
liam  Parrington  and  Henrietta  Bignell  in 
the  clear  rents  and  profits  of  the  premises 
to  R.  H.  Ashford,  but  since  their  respective 
deaths  the  trustees  refused  to  pay  such 
shares  or  either  of  them  to  R.  H.  Ashford, 
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on  the  g^und  that  the  mterests  of  the 
children  who  had  died  ceased  by  their 
respective  deaths,  and  had  become  payable 
among  the  siuriving  children. 

On  the  part  of  the  plaintiff,  R.  H.  Ash- 
ford,  it  was  submitted  that  the  words 
'^sorvivors  or  surrivor"  applied  to  the 
survivors  or  survivor  at  the  time  of  the 
death  of  the  testator,  and  that  each  of  the 
testator's  five  children  took  an  absolute 
vested  interest  in  one-fifth  part  of  the  clear 
rents  and  profits  of  the  premises  during  the 
whole  of  the  term  of  twenty-eight  years.  It 
was,  therefore,  asked  that  the  rights  and 
interests  of  the  children  in  the  rents  and 
profits  might  be  declared,  and  that  the 
plaintiff  might  be  declared  entitled  to  the 
respective  shares  of  W.  Parrington  and 
Henrietta  Bignell  which  had  been  assigned 
to  him. 

Mr.  H,  Stevensy  for  the  plaintiff,  insisted 
that  the  will  created  a  tenancy  in  common 
in  the  children  living  at  the  death  of  the 
testator,  and  that  it  was  not  intended  to 
create  any  subsequent  right  of  survivor- 
ship. 

Mr*  Freelmg^  for  the  surviving  children 
of  the  testator. — ^The  words  "  survivon  or 
survivor"  created  a  joint  tenancy  in  the 
rents  and  profits — Wordsworth^,  Wood  (1). 
It  was,  in  effect,  the  gift  of  an  annuity  to 
a  dass,  to  be  enjoyed  by  them  jointly  as 
they  from  time  to  time  existed,  and  not 
an  absolute  gift  of  a  specific  part  to  those 
who  might  be  living  when  the  testator 
died. 

Mr.  MartineaUf  for  the  trustees. 

The  Master  of  the  Rolls. — The  gift 
was  made  to  the  children  or  the  survivor 
or  survivor  of  them.  This  evidently  only 
had  reference  to  the  death  of  any  of  them 
in  his  lifetime.  The  words  ''share  and 
share  alike"  referred  to  those  children  who 
should  survive  him,  and  they  were  suffi- 
cient to  give  an  absolute  interest,  and  to 
create  a  tenancy  in  common.  In  my 
opinion,  therefore,  the  interests  were  vested 
in  the  children  living  at  the  death  of  the 
testator  as  tenants  in  common. 


April  S 
Nov 


EMMET  V.  DEWHIRST. 


(1)  4  Mjrl.  &  Cr.  641;  &.&  9  Lew  J.  R«p.  (11.8.) 
Chanc  29. 

Niw  8am%  XXL— Chako. 


Composition  Deed  —  Condition  —  Parol 
Agreement — Statute  of  Frauds. 

W,  D,  by  deedj  agreed  to  guarantee  a 
composition  of  8«.  in  the  pound  to  aU  the 
creditors  of  his  brother  toho  should  execute  a 
release  of  their  debts  by  a  dag  named,  A, 
a  creditor,  failed  to  execute  the  release  by 
the  day  named,  in  consequence,  as  he  alleged, 
of  a  parol  agreement  between  him  and  the 
agent  of  W,  D.  thai  he  should  be  allowed 
to  postpone  his  execution  until  certain  legal 
proceedings  had  against  third  parties,  the 
result  of  which  might  influence  the  amount 
of  his  debt.  Upon  biU  by  A,  for  specific 
performance,  n,  D,  by  his  answer,  denied 
any  such  agreemerU  '."^Held,  that  the  con- 
dUion  not  being  performed,  the  agreement 
neter  took  effect  as  to  A ;  and,  further,  that 
the  agreement  being  to  pay  the  debt  of  a  third 
person  was  within  the  4th  section  of  the 
Statute  of  Frauds,  and  any  alteration  in  its 
terms  must  be  evidenced  by  writing ;  and  no 
fraud  being  alleged,  a  parol  agreement,  if 
proved,  would  not  be  binding. 

The  bill  in  this  case  was  filed  by  W. 
Emmet,  the  public  officer  of  the  Halifax 
Joint-Stock  Banking  Company,  to  compel 
specific  performance  of  an  agreement  of 
the  12th  of  February  1848,  by  which  the 
defendant,  W.  Dewhirst,  agreed  with  Tho*- 
mas  Tumey,  on  behalf  of  himself  and  all 
other  the  creditors  of  Isaac  Dewhirst,  (a 
brother  of  W.  Dewhirst),  in  consideration 
of  a  fiat  against  Isaac  Dewhirst  being 
abandoned,  and  of  all  the  creditors  forth- 
with accepting  the  composition,  to  guaran- 
tee a  composition  of  Ss,  in  the  pound  to 
all  the  creditors  of  Isaac  Dewhirst  whose 
debts  exceeded  201,,  who  should,  before 
the  1st  of  March  then  next,  sign  a  good 
and  effectual  release  to  the  said  Isaac  Dew- 
hirst of  their  respective  claims  on  him. 
The  condition  was  not  performed  by  the 
plaintiff  in  point  of  fact ;  and  the  question 
raised  was,  whether  the  circumstances  un- 
der which  the  condition  was  not  performed 
(whidi  circumstances  are  fully  set  out  in 
the  judgment,)  entitled  the  plaintiff  to 
equitable  relief. 

38 
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The  debt  claimed  by  the  banking  company 
against  Isaac  Dewhirst  was  1,970/.  Is,  6i2., 
and  this  debt  included  two  bills  of  exchange 
for  300/.  and  195/.,  accepted  by  .one  Carter, 
and  by  the  banking  company  discounted 
for  Isaac  Dewhirst.  An  accountant  of  the 
name  of  Hervey  was  employed  by  the 
solicitor  of  Dewhirst,  to  deliver  the  pro- 
missory notes  for  the  instalments  to  the 
creditors,  and  to  obtain  from  them  the 
execution  of  the  release.  Hervey  waited 
on  Mr.  Caw,  the  agent  of  the  bank,  with 
the  promissory  notes  for  the  composition, 
calculated  upon  the  whole  amount  of  the 
debt,  1,970/.  Is.  6</.,  but  refused  to  hand 
them  over  unless  the  bank  would  deliver 
up  Carter's  bills.  The  bank  had  instituted 
legal  proceedings  upon  the  bills  against 
Carter,  and  Mr.  Caw  declined  to  execute 
the  release  until  the  result  of  those  pro- 
ceedings should  be  known ;  but,  otherwise, 
he  expressed  the  concurrence  of  the  bank 
in  the  arrangement.  Subsequently  Carter 
absconded  to  America  before  the  bank 
could  recover  upon  the  bills.  The  bank 
then  applied  to  W.  Dewhirst  to  be  let  in 
for  the  benefit  of  the  composition  deed ; 
and  upon  his  refusal,  the  bank,  in  Febru- 
ary 1849,  filed  the  present  bill  to  compel 
specific  performance  of  the  agreement 

The  cause  came  on  for  hearing  before 
Knight  Bruce,  Y.C,  who  made  an  order 
referring  it  to  the  Master  to  inquire  and 
state  whether  J.  Hervey,  in  the  pleadings 
mentioned,  acted  as  agent  for  the  defen- 
dant W.  Dewhirst,  in  the  matters  in  the 
pleadings  mentioned,  or  any  and  what 
part  thereof;  and  whether  the  defendant 
adopted  or  agreed  to  the  said  acts  of  the 
said  J.  Hervey,  or  any,  and  what  part 
thereof;  and  whether  the  defendant  did, 
under  any  and  what  circumstances,  agree 
that  the  bank  should,  as  a  creditor  of 
I.  Dewhirst,  in  the  pleadings  mentioned, 
be  admitted  to  participate  in  the  benefits 
of  the  agreement  of  the  12th  of  February 
1848,  upon  any  and  what  other  terms  and 
conditions  than  therein  mentioned. 

The  defendant  appealed  against  the 
whole  decree. 

Mr,  James  Russell  and  Mr,  FoUett,  for 
the  plaintiff.^-The  bank  acquiesced  in  the 
composition  deed,  and  acted  under  it,  and 
are  bound  by  it,  though  they  may  not 


have  signed  it ;  and,  therefore,  are  entitled 
to  the  benefit  of  it  in  this  court — SpottiS" 
woode  v.  SiockcUUe  {l)f  Tomlinson  v.  GiU 
(2),  and  Gregory  v.  Williams  (3).  The 
bank  would  have  signed  the  release  but  for 
the  refusal  of  the  agent  to  hand  over  the 
promissory  notes,  except  upon  the  condition 
of  the  bank  delivering  up  the  securities  of 
third  parties,  a  condition  unauthorized  by 
the  agreement— 7Aomaf  v.  Courtnay  (4), 
CuUingtoorih  v.  Loyd  (5),  and  Lee  v.  Lock^ 
hart  (6).  The  evidence  proves  an  agree- 
ment between  the  parties  to  wait  for  the 
result  of  the  proceedings  against  Carter; 
and  the  plaintiff,  therefore,  is  now  entitled 
to  be  let  in  to  the  benefit  of  the  composition 
deed. 

Mr,  SwansUm  and  Mr,  WiUeock^  for  the 
defendant. — The  authority  of  Spoiiiswaode 
V.  Stochdale  is  questioned  in  Collins  y. 
Reece  (7) ;  but  the  bank  did  not  assent  to 
the  composition,  except  upon  the  terms 
of  retaining  their  securities,  which  they 
were  not  entitled  to  do — Bush  ▼.  Shiftman 
(8).  Nothing  but  a  performance  of  the 
condition  could  give  a  creditor  a  right  to 
the  benefit  of  the  composition,  except  it 
was  clearly  proved  that  the  defendant 
consented  to  accept  something  else  in  lieu 
of  the  performance  of  the  condition.  This 
is  not  shewn,  and  whatever  was  said  on 
the  subject  by  the  agent  was  clearly  with- 
out the  authority  of  the  defendant. 

The  following  cases  were  also  cited. 

Reay  v.  White,  1  Cr.  &  M.  748 ;  s.  c. 

2  Law  J.  Rep.  (n.s.)  Exch.  229. 
Bradley  v.  Gregory,  2  Camp.  383. 
Cranley  v.  Hillary,  2  M.  &  S.  120. 
Oughton  v.  Trotter,  2  Nev.  &  M.  71 ; 

s.  c.    2   Law  J.    Rep.  (n.b.)  K.B. 

185. 

Nov.  10.  —  The  Lord  Chancellor 
(Truro). — ^No  fraud  is  imputed  on  either 

(1)  6.  Cooper,  102. 

(2)  1  Amb.  330. 

(3)  3  Mer.  582. 

(4)  1  B.  &  Aid.  I. 

(5)  2  Bear.  386 ;  s.  c  9  Law  J.   Rep.  (ha) 
Chanc.  218. 

(6)  3  My].  8e  Cr.  302. 

(7)  1  Coll.  675. 

(8)  14  Sim.  289;  a.  c  15  Law  J.  Rep.  (ii.t.) 
Chanc.  356. 
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side ;  certaiiily  none  is  imputed  to  tbe  defen- 
dant W.  Dewhint.  The  condition  appears 
not  to  have  been  perfonned  in  consequence 
of  a  natural  misapprehension  by  the  parties 
of  their  respective  rights.  Henrey,  acting 
for  the  defendant,  required  the  bank  to 
give  up  Carter's  bills,  considering  that  if 
the  debt  due  to  the  bank  was  to  be  satisfied 
by  the  promissory  notes  and  a  release 
was  to  be  signed,  all  securities  were  to  be 
given  up ;  but  in  this  he  was  mistaken, 
fbr  as  die  agreement  made  no  provision 
for  the  giving  up  of  securities,  the  bank 
would  be  entitled  to  retain  them.  The 
consequence  of  the  misapprehension  on 
both  sides  was,  that  the  settlement  was 
postponed ;  and  the  question  arises,  whether 
there  be  any  relief  in  equity  with  reference 
to  the  old  agreement,  or  whether  any  new 
agreement  was  made  under  the  circum* 
stances. 

In  considering  whether  any  new  agree- 
ment was  made,  it  is  material  to  ascer- 
tain Hervey's  authority.     The  bill  alleges 
that  it  was  agreed,  by  and  between  Hervey' 
and  Caw,  that  Hervey  should  hold  the 
promissory  notes  for  the   amount  of  the 
composition  of  the  debt  to  the  bank  and 
also  the  deed  of  release,  until  it  was  seen 
what  the  residt  of  the  proceedings  against 
Carter  would  be ;    that  it  was  expressly 
stated  by  Caw,  and  that  it  was  the  fact, 
that  the  banking  company  fully  agreed  to 
and  acquiesced  in  the  agreement  for  the 
composition,  and  that   they  were  willing 
and  ready  and  intended  most  fully  to  act 
on  the  same ;    that  they  also  fully  agreed 
to  and  acquiesced  in  the  deed  of  release, 
and  held  themselves  bound   by   all   the 
terms  and  provisions  thereof,  and  that  they 
were  ready  to  execute  the  same  whenever 
the  result  of    their    proceedings   against 
Carter  was  ascertained.     The  bill  further 
alleges  that  the  banking  company,  under 
the  circumstances  and  for  the  reasons  there* 
in  mentioned,  did  not  execute  the  deed  of 
release,  and  that  Hervey  did  not  hand  over 
to  the  banking  company  the  promissory 
notes;    that  Hervey   thereupon  left  the 
bank  and  forthwith  proceeded  to  hand  over 
to  the  other  creditors  of  Isaac  Dewhirst  the 
promissory  notes  for  securing  to  them  the 
instalments  of  the  composition   payable 
upon  th«r  respective  debts,  and  to  procure 
the  execution   by   them  of  the   deed   of 


release ;  that  Hervey  expressly  informed 
the  other  creditors  that  the  banking  com- 
pany had  not  executed  the  deed  of  release, 
but  that  they  acquiesced  in  and  agreed  to 
the  terms  thereof,  and  were  parties  to  the 
composition,  and  that  all  the  other  creditors 
thereupon  accepted  the  composition  and 
executed  the  deed  of  release.  The  bill 
also  alleges  that  W.  Dewhirst  was  in 
communication  with  Hervey  while  Hervey 
was  completing  the  arrangement,  and  was 
informed  by  Hervey  of  what  had  passed 
with  Caw,  and  that  W.  Dewhirst  fully 
acquiesced  in  the  arrangement. 

The  answer  states  that,  in  consequence  of 
Uie  proceedings  of  the  plaintiff,  the  defen- 
dant's solicitor  applied  to  Hervey  for  infor- 
mation as  to  what  took  place  between  him 
and  the  banking  company,  and  that  he  was 
informed  by  Hervey  that  he  called  at  the 
bank  and  saw  Caw,  and  told  him  that  he 
had  called  with  Isaac  Dewhirst's  compo- 
sition deed  and  promissory  notes,  and 
wished  him  to  execute  the  deed  and  give 
up  Carter*s  acceptances  upon  his  handdng 
to  Caw  the  promissory  notes  signed  by  the 
defendant,  but  that  Caw  said  that  he  would 
not  give  up  Carter's  acceptances  until  the 
bank  saw  what  could  be  got  from  Carter's 
estate,  and  that,  although  a  consenting 
party  with  the  other  creditors,  he  thought 
he  had  better  delay  signing  the  deed  until 
he  saw  what  could  be  got ;  and  that  Hervey 
stated  that  he  believed  that  Caw  also  said 
that  he  would  not  sign  the  release  without 
the  consent  of  Isaac  Dewhirst's  guarantees 
to  the  bank  for  his  general  balance  of 
account ;  and  except  as  thereby  appeared, 
the  answer  states  that  the  defendant  could 
not  set  forth  as  to  his  knowledge,  informa- 
tion, remembrance  or  belief  whether  it  was 
or  not,  or  whether  or  not  in  consequence 
of  the  circumstances  in  the  bill  alleged, 
agreed  by  and  between  Hervey  and  Caw 
(save  that  if  any  such  agreement  was  made 
it  was  without  any  authority  given  by 
the  defendant,  and  was  not  binding  on  the 
defendant),  that  Hervey  should  hold  the 
promissory  notes  for  the  amount  of  the 
composition  of  the  debt  of  the  banking 
company,  or  whether  or  not  also  the  deed 
of  release,  until  it  was  seen  what  the  result 
of  the  proceedings  against  Carter  would  be. 

Caw  and  Hervey  have  both  been  exam- 
ined as  witnesses ;  and  Caw  states  that  he 
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believes  that  Hervey  called  at  the  bank  on 
the  18th  of  February  1848,  and  stated  that 
he  had  come  with  the  deed  of  release  to 
be  executed  by  the  creditors,  and  with 
the  promissory  notes  for  the  instalments 
of  the  composition  upon  the  debt  of  the 
banking  company ;  the  composition  was 
upon  the  whole  of  the  banking  company's 
debt,  including  the  amount  of  Carter's 
bills.  Caw  says,  "he  asked  me  to  give 
up  Carter's  bills  to  him :  I  said,  that  I 
could  not  do  so,  as  the  banking  company 
were  endeavouring  to  recover  on  the  bills 
(the  real  amount  of  the  banking  company's 
debt  depended  upon  whether  anything 
could  be  recovered  on  the  bills)  ;  he  said 
he  could  not  hand  over  the  promissory 
notes  for  the  instalments,  unless  the  bank- 
ing company  gave  up  Carter's  bills  to  him ; 
I  said  I  could  not  execute  the  release 
without  receiving  the  promissory  notes  for 
the  instalments,  but  that  the  banking  com- 
pany consented  to  the  arrangement,  and 
would  execute  the  release  when  they  had 
ascertained  whether  anything  could  be 
recovered  from  Carter  or  not ;  he  asked  if 
he  might  give  his  personal  assurance  to 
the  other  creditors  that  the  banking  com- 
pany would  execute  the  deed,  and  that 
they  agreed  to  the  composition,  and  I  said 
he  most  decidedly  might  do  so;  it  was 
agreed  between  us  that  he  should  hold  the 
promissory  notes,  and  also  the  deed  of  re- 
lease for  the  Bank  until  we  had  seen  the 
result  of  the  proceedings  against  Carter." 

The  witness  Hervey  states,  that  it  was 
understood  that  the  parties  should  give  up 
any  bills  or  acceptances  before  receiving 
their  promissory  notes  for  payment  of  the 
instalments.  *'  My  instructions  were  to  re- 
ceive Carter's  bOls  held  by  the  Bank  before 
giving  to  them  the  promissory  notes  for 
the  instalments.  I  was  instructed  by  Mr. 
James  Stansfield,  who  was  Isaac  Dew- 
hirst's  solicitor,  to  prepare  the  necessary 
promissory  notes  for  the  completion  of  the 
agreement,  and  to  get  such  agreement 
completed ;  I  had  specified  instructions 
from  Mr.  Stansfield  not  to  give  the  pro- 
missory notes  till  the  creditors  had  delivered 
up  any  bills  they  might  hold.  I  called  at 
the  Bank  a  few  days  afterwards,  and  saw 
Mr.  Caw ;  my  object  in  calling  upon  Mr. 
Caw  was  to  inform  him  that  W.  Dewhirst 
had  renewed  the  security,  and  to  get  him 


to  sign  the  release  or  composition  deed,  and 
deliver  up  all  bills,  or  give  an  indemnity 
in  the  form  supplied  to  me  by  Mr.  Stans- 
field, and,  upon  that  being  done,  to  give 
him  the  promissory  notes ;  he  consented 
to  the  composition,  but  declined  to  give  up 
Carter's  bOls.  The  amount  secured  by  the 
promissory  notes  to  the  banking  company 
was  the  amount  of  the  instalments  on  their 
whole  debt,  without  deducting  the  amount 
of  Carter's  bills.  According  to  my  previous 
instructions,  I  was  to  get  in  all  bills  before 
paying  the  composition ;  and,  therefore,  if 
I  had  got  Carter's  bills  delivered  up  to  me 
by  the  banking  company,  the  amount  of 
the  notes  to  them  would  not  have  been 
altered.  I  took  away  with  me  the  deed  of 
release  and  the  promissory  notes  because 
I  did  not  receive  Carter's  bills;  I  held 
the  promissory  notes  until  the  latter  end 
of  September  following,  as  I  understood, 
for  the  purpose  of  paying  them  to  the 
bank  upon  their  ddivering  up  Carter's 
bills."  On  cross-examination  he  says,-* 
**  I  cannot  recollect  that  I  had  received  any 
authority  from  W.  Dewhirst  to  make  any 
arrangement  with  the  banking  company, 
or  with  Mr.  Caw,  in  relation  to  Carter's 
bills,  or  as  to  deferring  the  delivery  of  such 
notes  and  the  execution  of  the  release 
until  such  result  should  be  known  ;  I  cer- 
tainly had  not  authority  in  writing." 

On  the  part  of  the  plaintiff  no  evidence 
is  given  to  shew  that  Hervey  had  any 
authority  to  make  a  new  agreement ;  and 
the  result  seems  to  be  that  Hervey 's  autho- 
rity is  not  proved.  It  may,  however,  be 
worth  while  to  consider  what  would  have 
been  the  legal  conclusion  from  what  took 
place,  supposing  that  evidence  had  been 
given  to  shew  that  Hervey  had  authority 
to  make  anew  arrangement.  This  agreemeot 
is  within  the  4th  section  of  the  Statute  of 
Frauds  (29  Car.  2.  c.  3.)  It  is,  *'  a  special 
promise  to  answ^  for  the  debt  of  another 
person;"  it  is  not  a  promise  upon  a  good 
consideration  to  take  the  debt  exdudvely 
upon  himself.  It  professes,  in  terms,  to  be 
a  case  of  guarantee ;  the  composition  notes 
were  to  be  the  joint  notes  of  Isaac  Dewhirst, 
the  principal  debtor,  and  of  the  defendant 
William  Dewhirst,aa  his  guarantee  or  surety. 
The  agreement  is  clearly  within  the  4th  sec- 
tion of  the  Statute  of  Frauds,  and  must  be  in 
writing  ;  and  any  alteration  of  it  must  also 
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be  in  writing — Ooss  y.  Lord  Nugent  (9), 
StoweU  ▼.  Robinson  (10),  and  Marshall  y. 
ZyRfi(ll).  The  last  of  these  cases  refers 
to  Stead  y.  Dawber{\2),  oyemiling  Cuff 
y.  Penn  (13).  Whether,  therefore,  what 
passed  between  Hervey  and  Caw  could 
or  could  not  be  contended  to  be  a  yaria* 
tion  of  the  old  agreement,  or  as  the  for- 
mation of  a  new  agreement,  it  ought  to  be 
eyidenced  by  some  writing ;  and  it  is  clear 
that  no  such  writing  exists ;  and  the  im- 
portant difference  between  the  eyidence  of 
Heryey  and  Caw  shews  the  wisdom  and 
benefit  of  the  rule. 

If,  then,  the  defendant  be  discharged 
from  the  performance  of  the  original  con- 
tract by  reason  of  the  non-performance  of 
the  condition,  can  he  in  the  absence  of 
fraud  be  charged  upon  a  new  parol  agree- 
ment ?  It  is  an  agreement  to  pay  the  debt 
of  another  ;  and  it  is  an  agreement  with  a 
condition  annexed  to  it,  which  condition 
has  not  been  performed ;  or,  rather,  as  I 
before  remarked,  it  is  not  a  contract 
with  the  bank  unless  the  release  on 
their  part  was  executed  before  the  Ist 
of  March.  The  release  was  not  executed 
on  the  part  of  the  bank  before  the  1st  of 
March  ;  the  contract,  therefore,  neyer  took 
efiect,  so  far  as  the  bank  was  concerned ; 
and,  in  the  absence  of  fraud,  the  authorities 
are  distinct  and  dedsiye  that  no  new  parol 
agreement  can  be  substituted.  It  is  clear, 
that  at  law  such  an  agreement  as  this, 
namely,  to  pay  the  debt  of  another  person, 
cannot  be  made  and  cannot  be  yaried  by 
parol ;  and  in  this  court,  unless  there  be 
fivud,  the  same  rule  preyails ;  and  there 
is  not  here  eyen  a  suggestion  of  fraud.  It 
is,  therefore,  immaterial  whether  any,  and, 
if  any,  what  parol  agreement  was  entered 
into. 

Has,  then,  anything  occurred  to  pre- 
clude the  defendant  frt>m  taking  the  benefit 
of  the  statute  ?  He  insists  in  his  answer 
that  he  is  not  bound  by  the  contract,  be- 
cause the  release  was  not  signed,  and  he 

(9)  5  B.  &  Ad.  58;  t.c.  2  Law  J.  Rep.  (h.s.) 
K.B.  127. 

(10)  3  Bing.  N.C.  928;  8.c.  6  Law  J.  Rep.  (n.s.) 
C.P.  826. 

(11)  6  Mee.  &  W.  109;  a.  c.  9  Law  J.  Rep. 
(ha)  Bzch.  126. 

(12)  2  P.  &  D.  447;  >.c.9  Law  J.  Rep.  (n.b.) 
O.B.  101. 

(18)  1  M.  &  S.  21. 


denies  that  he  gaye  any  authority  on  his 
part  to  make  a  contract,  or  that  in  point 
of  fact  any  contract  was  made.  There  is 
no  admission  in  the  answer  of  any  agree- 
ment to  dispense  with  the  condition,  or  to 
extend  the  time  for  performing  it.  If  there 
had  been  such  an  admission,  the  Court 
might  haye  enforced  its  performance  ;  but 
there  is  not  any  such  admission.  The 
agreement,  if  any,  must  be  proyed ;  it 
cannot  be  proyed  by  parol  eyidence,  and 
the  case  affords  no  other ;  it  cannot,  there- 
fore, be  proyed  at  all. 

Such  being  the  case,  I  think  it  unneces- 
sary to  make  any  reference  to  the  Master ; 
and  to  that  extent  the  decree  must  be  yaried. 
I  entirely  concur  with  the  Vice  Chancellor, 
that  the  plaintiff  is  not  entitled  to  any  relief 
under  the  original  agreement.  The  bill, 
dierefore,  must  be  dismissed,  with  costs. 


ER.V.C") 

851.         > 
J.  4,  5.     3 


Parker,  V.C. 

1851.  >     08TBLL  V.  LEPAOB. 

Dec. 


Pleading — Pending  Suit  in  a  Foreign  or 
Colonial  Court. 

BUI  by  A.  against  B.  The  bill  stated 
that  A,  and  B*  carried  on  business  in  part- 
nership at  Calcutta  and  in  England^  and  that 
A.  had  commenced  a  suit  against  B,  in  CaU 
eutta,  but  that,  from  B.  having  left  the  East 
Indies  and  come  to  reside  in  England,  the 
suit  could  not  property  be  prosecuted.  The 
bill  prayed  the  usual  partnership  accounts. 
To  this  bill  B,  put  in  a  plea  that  a  decree 
had  been  made  by  the  Supreme  Court  at  CaU 
cutta,  in  the  suit  mentioned  in  the  bill, 
whereby  it  was  referred  to  the  Master  to 
take  an  account  of  the  partnership  transac- 
tions between  A,  and  B,  and  that  the  inquiries 
were  still  pending.  The  plea  was  overruled, 

A  pending  suit  in  a  foreign  or  colonial 
court  between  A,  and  B,  cannot  be  pleaded 
in  bar  to  relief  sought  in  a  suit  in  Chancery 
in  England  between  the  same  parties  relative 
to  the  same  matters. 

The  bill  in  this  case  was  filed  by  Mrs. 
Ostell  against  Mr.  Lepage.  The  bill  stated 
tliat  Thomas  Ostell,  the  plaintiff's  husband, 
had  carried  on  business  as  a  bookseller  in 
England  and  at  Calcutta,  and  had  taken 
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Lepage  into  partnership  in  the  Calcutta 
business  in  1840 ;  that  in  November  1841 
Mr.  Ostell  had  died ;  that  Mrs.  Ostell  was 
his  administratrix  ;  that  in  December  1842 
Mrs.  Ostell  and  Lepage  had  agreed  to 
carry  on  the  business  in  partnership,  one  of 
the  terms  being  that  a  sum  was  to  be  car- 
ried from  the  old  partnership  to  the  ac- 
count of  the  estate  of  Mr.  Ostell ;  and  that 
the  business  had  been  carried  on  for  some 
time,  but  that  no  accounts  had  ever  been 
rendered  by  Lepage. 

The  bill  then  stated  that  a  bill  had 
been  filed  against  Lepage  at  Calcutta  by 
Mr.  Molloy,  as  the  administrator  <2«  bonis  non 
of  Ostell,  and  as  the  attorney  of  Mrs.  Ostell ; 
that  Lepage  had  put  in  an  answer  to  the 
bill,  and  that,  directly  after  the  answer 
had  been  filed,  he  had  left  Calcutta  for 
England,  where  he  had  ever  since  resided ; 
that  a  decree  had  been  taken  pro  confesto 
against  him  in  Calcutta,  but  that,  from  his 
absence,  it  could  not  be  successfully  pro- 
secuted. The  bill  then  prayed  an  account 
of  the  different  partnership  transactions 
between  Mr.  Ostell  and  Lepage,  and  Mrs. 
Ostell  and  Lepage,  and  the  payment  by 
Lepage  of  the  balance,  if  any,  to  be  found 
due  from  him. 

To  this  bill,  except  the  allegation  that, 
by  reason  of  the  defendant's  absence  from 
India,  Molloy  had  been  unable  to  prosecute 
the  decree  there,  and  except  the  interroga- 
tory founded  thereon,  and  so  much  of  the 
charge  and  interrogatory  to  obtain  dis- 
covery of  documents  as  related  to  the  above 
excepted  matters,  the  defendant  pleaded, 
that  in  February  1851  a  decree  had  been 
made  at  Calcutta  in  the  suit  of  MoUoy  v. 
Lepage^  whereby  it  was  referred  to  the 
Master  to  take  an  account  of  the  different 
partnership  transactions,  and  that  the  in*- 
quiries  were  still  being  prosecuted  before  the 
Master,  and  were  depending  and  undeter-r 
mined.  For  answer  to  the  parts  of  the  bill 
excepted  from  the  plea,  the  defendant  de<- 
nied  that  Molloy  haid  been  unable  to  pro»- 
secute  the  decree  in  India,  and  insisted 
that  the  decree  was  a  complete,  binding,  and 
final  decree  between  the  plaintiff  and  the 
defendant,  and  could  be,  and  had  been, 
prosecuted,  and  said  that  he  was  ready  and 
willing  to  give  any  discovery  and  produce 
any  documents  required,  and  he  denied  the 
possession  of  documents  referring  to  the 


matters  thereby  answered  to,  or  any  of 
them. 

Mr,  W.  M.  James  and  Mr,  Cotton^  for 
the  plea. 

Mr.  RusseU  and  Mr.  Bagshawe^  for  the 
bill. 

Mr,  W,  M.  James  replied. 

The  following  authorities  were  cited — 

Morgan  v.  — ,  1  Atk.  408. 

Mitf.  Plead.  248. 

Devie  v.  Lord  Broumlouf,  2  Dick.  611. 

Bell  V.  Read,  3  Atk.  590. 

Foster  v.  VassaU,  Ibid.  587* 

Lord  Dillon  v.  Alvares,  4  Yes.  357- 

Bayley  v.  Edwards,  3  Swanst.  703. 

Wedderhum  v.  Wedderbum,  4  Myl.  & 

Cr.  596;  s.  c.  8  Law  J.  Rep.  (n.s.) 

Chanc.  177. 
Hodson  V.  BaU,  1  Phil.  177;   s.  c.  12 

Law  J.  Rep.  (n.s.)  Chanc.  80. 
Garcias  v.  Ricardo,  14  Sim.  265;  s.c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  339. 

Parker,  V.C. — I  cannot  allow  this 
plea.  Passing  by  the  question  of  the  form 
of  the  plea,  I  will  dispose  of  the  case  upon 
the  substance.  This  is  not  a  plea  of  a 
final  decree  of  a  foreign  court.  A  final 
adjudication  of  a  foreign  court  may  be 
pleaded  here  in  bar  to  relief  for  the  same 
matters.  This  is  well  established.  In  the 
present  case  there  is  a  plea  of  a  pending 
suit  in  India.  If  both  suits  were  in  this 
country,  and  related  to  the  same  matters, 
the  plea  would  be  valid,  and  that  with 
good  reason.  But  where  there  are  an  action 
at  law  and  a  suit  in  equity  relating  to  the 
same  matters,  the  pending  action  cannot 
be  pleaded  to  the  suit,  but  the  plaintiff 
must  be  put  to  his  election  between  the 
two.  How  it  is  as  to  a  suit  in  a  foreign  or 
a  colonial  court  there  is  no  precedent. 
The  question  has  arisen  in  several  cases, 
and  in  all  of  them  the  Court  had  found 
reasons  for  overruling  the  plea.  In  Bayley 
V.  Edwards  Lord  Camden  entertained  a 
decided  objection  to  the  plea.  In  the 
present  case,  the  plaintiff  sued  the  defen- 
dant in  Calcutta,  and,  pending  that  suit, 
the  defendant  came  to  England.  By  this 
plea  it  was  sought  to  impose  upon  the 
plaintiff,  having  the  defendant  here,  the 
difiiculties  of  going  on  with  the  suit  in 
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India.  These  difficulties  are  very  great. 
The  plaintiff  can  have  no  direct  process  of 
contempt  to  carry  into  effect  the  suit  in 
India.  If  an  injunction  were  granted  in 
India  it  would  he  good  for  nothing  here,  un- 
less there  were  another  suit  here  to  enforce 
it,  and  it  would  he  the  same  as  to  a  receiver. 
In  the  face  of  these  difficulties  the  defen- 
dant contended  that  the  plaintiff  was  hound 
to  prosecute  the  suit  in  India.  Such  would 
he  an  extremely  inconvenient  rule,  and 
would  amount  in  many  cases  to  a  complete 
denial  of  justice.  The  proper  course  will 
he  to  apply  to  stay  proceedings  in  one  or 
other  of  the  suits,  and  the  Court  will  have 
no  difficulty  in  putting  the  plaintiff  under 
terms.  The  plea  must  he  overruled,  with 
costs. 


Parker,  V.C. 
March  4 


.C.l 

>        LOCK  V.  LOMAB. 

Trusiee-^Pcwer  to  give  Receipts, 


A  testator  devised  real  estate  to  A,  and 

B,  their  executors^  administrators  and  as^ 
signSy  for  the  term  of  500  years^  upon  trust 
to  raise  by  sale  or  mortgage  the  sum  of 
2,400/.,  and  directed  them  to  put  out  the 
same  on  Government  or  real  securities^  and 
call  in  and  replace  out  the  same  from  time 
to  timet  and  to  pay  the  income  to  C,  for  life^ 
and  after  her  death  to  pay  the  principal 
to  9uch  persons  as  C,  should  appoint  by  willf 
and  in  default  of  appointment  to  C,*s  child-' 
ren.  The  wiU  did  not  contain  a  power  for 
the  trustees  to  give  receipts,  A.  and  B, 
mortgaged  the  estate  to  C  for  2,400/.,  and 

C,  assigned  the  mortgage  to  D, : — Held,  that 
a  power  for  A,  and  B.  to  give  receipts  for 
this  sum  might  be  irnpUed,  and  that  D,  was 
entitled  to  the  mortgaged  premises  as  against 
the  persons  claiming  under  the  trusts  of  the 
testator's  will. 

In  this  ease,  if  C,  had  paid  the  money  to 
A,  and  B,  he  would  not  have  been  bound 
to  see  to  the  application  of  it;  and  if  the 
mortgage  deed  to  C,  was  regular  on  the  face 
of  it,  D,  would  not  have  been  affected  by 
any  breach  of  trust  in  which  A,  B,  and  C. 
might  have  been  implicated, 

Isaac  Wheeldon,  hy  his  will,  dated  the 
18th  of  April  1816,  devised  the  residue  of 
his  real  estates  to  T.  Lomas  and  W.  Wood, 


their  executors,  administrators  and  assigns, 
for  the  term  of  500  years  from  the  day  of 
his  death,  upon  the  trusts  thereinafter  men- 
tioned, with  remainder  to  J.  Wheeldon  for 
life,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainders  over. 

The  trusts  of  the  term  were,  that  the 
trustees  should  by  sale,  demise,  or  mort- 
gage of  all  or  any  part  of  the  hereditaments 
comprised  in  the  said  term,  for  all  or  any 
part  of  the  said  term,  or  by  other  lawful 
ways  and  means,  levy  and  raise  (over  and 
above  the  costs,  charges  and  expenses  of 
levying  the  same)  the  sum  of  2,400/.,  and, 
when  so  raised,  upon  further  trust  that 
they  should  put  and  place  out  the  same  at 
interest  upon  Government  or  real  security 
or  securities,  and  call  in  and  replace  out 
the  same  from  time  to  time  as  they  should 
think  proper,  and  should  pay  the  interest, 
dividends  and  proceeds  thereof  as  the  same 
should  become  due  unto  Sarah  Benton 
(the  daughter  of  the  testator)  for  her  life, 
and  should,  after  her  decease,  call  in  the 
said  principal  sum  of  2,400/.,  and  pay  and 
apply  the  same  unto  and  among  such 
person  or  persons  as  the  said  Sarah  Benton 
should  by  will  appoint,  and,  in  default 
thereof,  unto  and  amongst  the  child  and 
children  of  the  said  Sarah  Benton  living 
at  her  decease. 

There  was  no  power  in  the  will  author- 
izing Lomas  and  Wood  to  give  receipts 
for  the  money  so  to  be  raised. 

The  testator  died  in  1822. 

By  an  indenture,  dated  the  22nd  of  May 
1828,  in  consideration  of  the  sum  of  2,400/. 
(the  sum  directed  to  be  raised),  and  also 
of  the  sum  of  50/.  (for  expenses)  expressed 
to  be  paid  by  J.  Williamson  to  the  trustees 
Lomas  and  Wood,  they,  in  pursuance  of 
the  trusts  of  the  will,  conveyed  the  pre- 
mises comprised  in  it  to  J.  Williamson  for 
the  term  of  500  years,  subject  to  the  usual 
power  for  redemption.  The  usual  receipt 
for  the  sums  expressed  to  be  paid  was 
indorsed  on  the  deed,  and  signed  by  the 
trustees. 

This  mortgage  was  duly  assigned  by 
Williamson  to  tiie  plaintiffs. 

In  1850  Mrs.  Benton  died. 

This  was  a  foreclosure  suit,  filed  by  the 
plaintiffs,  against  the  persons  interested  in 
the  mortgaged  estates.  Some  of  the  defen- 
dants,by  their  answer  to  the  bill,  disputed  the 
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plaintiffs'  right  to  foreclose,  on  the  ground 
that  the  money  expressed  to  have  been 
paid  by  Williamson  to  the  trustees  had 
not  been  paid  to  them,  but  that  it  had  been 
paid  to  persons  not  entitled  to  receive  it, 
and  had  been  lost. 

Mr.  Bacon  and  Mr.  Baggallay^  for  the 
plaintiffs. 

Mr.  RusseU,  Mr.  F.  T.  White,  Mr. 
Kenyon  Parker,  Mr,  Keene,  Mr,  Smythe, 
and  Mr.  Freeliny,  for  other,  parties. 

Parker,  V.C. — I  think  that  the  plain- 
tiffs are  entitled  to  a  decree  for  foreclosure. 
This  is  a  trust  of  real  estate.  The  trustees 
were  to  raise,  by  sale  or  mortgage,  2,400^., 
and,  when  raised,  they  were  to  hold  it  on 
these  trusts :— "  that  Uiey  should  put  and 
place  out  the  same  at  interest  upon 
government  or  real  security  or  securities, 
and  call  in  and  replace  out  the  same  from 
time  to  time  as  they  should  think  proper." 
Then  certain  trusts  are  declared  of  the 
money.  The  trustees  made  a  mortgage 
which,  upon  the  face  of  the  deed,  was 
regular,  and  signed  a  receipt  for  the  money. 
An  important  question  then  arises.  The 
plaintiffs  have  not  proved  that  the  trustees 
received  or  properly  applied  the  money, 
and  the  question  is  whether  this  is  one  of 
those  cases  in  which  a  mortgagee  is  bound 
to  see  to  the  application  of  the  money 
advanced.  No  doubt  a  mere  trust  to  raise 
money  by  mortgage  or  sale  does  not  give 
the  trustees  power  to  give  a  discharge.  It 
is  consistent  with  the  intention  of  the  par- 
ties that  a  trustee  should  not  have  authority 
to  receive  the  money.  He  may  be  intended 
to  be  a  mere  machine  to  raise  the  money, 
and  to  have  no  power  to  give  receipts.  You 
must  look  at  the  nature  of  the  trust  to  see 
whether  such  an  authority  may  be  reason- 
ably implied  or  not.  Now  what  authority 
was  here  given  to  the  trustees?  They 
were  to  invest  the  money,  and,  having 
invested  it,  they  might  sell  it  out  again, 
and  re-invest  it  in  other  securities,  and  so 
on,  toiies  quoties.  Is  it  reasonable  to  sup- 
pose that  the  testator,  giving  them  autho- 
rity to  change  the  investments  from  time' 
to  time,  should  deny  them  authority  to 
receive  the  money  ?  It  seems  to  me  most 
reasonable   to  suppose  ihat  the  trustees 


had  this  authority.  In  this  case,  with- 
out wishing  to  introduce  exceptions  to  the 
genera]  rule,  I  think  that,  from  the 
nature  of  the  trust,  there  was  an  implied 
authority  for  the  trustees  to  receive  the 
money,  and  then,  they  having  given  a 
receipt,  it  was  not  necessary  for  the  mort- 
gagee to  shew  that  the  money  was  invested. 
No  doubt,  if  there  had  been  a  misapplica- 
tion of  the  money,  it  might  be  shewn  that 
he  was  a  party  to  the  misapplication* 

The  present  plaintiffs  are  transferees  of 
the  mortgage,  having  the  legal  estate,  and 
are  not  affected  by  the  irregularities,  if  any, 
committed  with  respect  to  the  application 
of  the  money  by  the  trustees.  I  think, 
therefore,  that  they  are  entitled  to  a  decree 
for  foreclosure. 


Parker 
March 


,V.C.> 

h5.     > 


CRARBE  V.  MOXHAT. 


Infant  —  Appointment  of  Guardian  ad 
Litem  to  infant  Defendants. 

Motion  for  the  appointment  of  a  guar- 
dian ad  litem  for  iftfant  defendant*  withcmi 
their  appearance  in  court,  no  reason  being 
given  for  their  not  appearing,  refused. 

This  was  an  application  that  a  g^uardisn 
ad  litem  might  be  appointed  to  six  infant 
defendants  without  their  appearance  in 
court.  There  was  an  affidavit  that  one  of 
the  children  was  unable  to  attend  the 
court  from  ill  health,  but  nothing  was 
stated  as  to  the  other  five. 

Mr.  Allnutt,  for  the  application,  cited 
Drant  v.  Fause  (1). 

Parker,  V.C.  said — ^That  the  appear* 
ance  of  the  infants  in  court  was  not  an  tm- 
meaning  form,  it  being  desirable  that  it 
should  be  shewn  that  they  wore  under  tlie 
care  of  the  guardian  who  was  to  be  ap- 
pointed. He  would  make  the  order  as  to 
all  the  infants  upon  the  sppearanoe  in 
court  of  the  five  who  were  in  health. 


(1)  2  You.  &  C.  C.C.  524 ;  ».  c.  12L«w  J.  lUp. 
(k.b.)  Cbanc.  4S9. 
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FEARON  V,  DE8BRI8AY. 


Power — Appointment — Execution, 

A  lady  upon  the  marriage  of  her  son^ 
H,  S.  Bf  settled  several  sums  of  stock  for 
the  benefit  of  him  and  his  wife,  and  the  issue 
of  the  marritige,  and  in  case  there  should 
he  one  or  more  child  or  children,  not  being 
an  only  daughter,  then  the  stocks  were  to 
become  vested  in  such  child  or  children  re- 
spectively,  or  any  one  or  more  exclusively, 
to  be  transferred  and  assigned  to  him  or 
them  respectively,  at  such  age  or  ages,  and 
in  such  proportions  as  H,  S,  B,   should 
appoint  by  deed  or  will,  with  remainder  in 
default  of  appointment  for  the  benefit  of  the 
children  of  the  marriage.     H,  S>  B,  upon 
the  birth  of  a  son,  appointed  the  stocks  unto 
his  son  C  S,  B.  absolutely,  and  declared 
thai  the  same  should  be  a  vested  interest  in 
him  immediately  after  the  execution  of  the 
deed,  but  he  reserved  to  himself  a  power  of 
revocation.     His  wife  being  again  enceinte, 
H.  S.  B,  executed  another  deed,  revoking 
the  former  deed,  and  appointing  the  whole 
of  the  stocks  to  his  son  C.  S,  B,  and  all  and 
every  other  child  or  children  of  the  mar'- 
fiage  who  should  be  living  at  his  death  or 
born    afterwards,   equally  to   be   divided, 
H.  S,  B.  was  at  that  time  in  very  ill  health, 
and  he  died  shortly  after,  and  after  his 
death  a  daughter  was  bom.     C,  S.  B,  sur- 
vived his  father  about  five  years,  and  upon 
his   death  letters    of  administration  were 
taken  out  by  his  mother,  who  had  married 
again,  and  upon  a  bill  filed  by  her  and  her 
husband  to  have  the  trusts  of  the  settlement 
and  the  deed  of  appointment  carried  into  exe- 
cution : — Held,  that  the  power  in  the  settle- 
ment was  duly  executed,  and  thai  the  chil- 
dren aione  were  the  objects  of  the  appoint- 
ment/or whom  benefits  were  provided. 

Caroline  Susannah  Browne,  being  pos- 
sessed of  considerable  sums  of  stock,  upon 
the  marriage  of  her  son  Henry  Sabine 
Browne  with  Isabel  Harriet  Anne  Bremer, 
transferred  into  the  names  of  Thomas 
Henry  William  Desbrisay,  Alfred  Henry 
Howard,  Richard  Morgan  and  John  Perry 
Crooke,  the  last  two  of  whom  were  since 
dead,  the  sums  of  16,660/.  ISs.  4d.  con- 
Nbw  SsRnBB,  XXL— Chano. 


sols,  13,833/.  6s.  Sd.  Si,  per  cent,  re- 
duced annuities,  and  1,000/.  East  India 
stock,  upon  trust,  that  they  or  the  sur* 
vivors  or  surviTor  of  them,  should  out  of 
the  dividends  and  annual  proceeds  of  the 
trust  funds,  pay  to  H.  S.  Browne  and  his 
assigns  for  the  joint  lives  of  himself  and 
C.  S.  Browne  the  annual  sum  of  300/., 
and  should  also  during  the  joint  lives  of 
C.  S.  Browne  and  H.  S.  Browne  pay  all 
the  residue  or  surplus  of  the  dividends 
unto,  or  permit  the  same  to  be  received  by, 
C.  S.  Browne  and  her  assigns  for  her  and 
their  own  benefit,  and  after  the  decease  of 
C.  S.  Browne  upon  trust  to  pay  the  whole 
of  the  dividends  and  annual  produce  of  all 
the  trust  stocks,  funds  or  securities  unto, 
or  authorize  or  permit  the  same  to*be  re* 
ceived  by,  H.  S.  Browne  and  his  assigns 
for  his  and  their  own  benefit,  but  subject 
to  the  payment  of  an  annuity  of  dOO/« 
a  year  to  I.  H.  A.  Bremer  or  her  assigns 
during  her  natural  life.  And  as  to  the 
trust  stocks,  funds  and  securities  after 
the  decease  of  the  survivor  of  them,  C.  S, 
Browne  and  H.  S.  Browne,  upon  trust, 
if  there  should  be  any  child  or  children 
of  the  said  H.  S.  Browne  by  his  then  in- 
tended or  any  future  wife,  that  the  trus* 
tees  or  the  survivors  or  survivor  of  them 
should  transfer  and  assign  the  several  trust 
stocks,  funds  and  securities,  and  every  of 
them,  to,  between  and  among  such  child 
or  children  in  manner  thereinafter  men- 
tioned, that  is  to  say:  — in  case  there 
should  be  issue  of  Henry  Sabine  Browne 
by  Isabel  Harriet  Anne  Bremer  one  or 
more  child  or  children,  not  being  an  only 
daughter,  then  that  the  trust  stocks, 
funds  or  securities  should  become  vested 
in  such  child  or  children  respectively,  or 
any  one  or  more  exclusively  of  the  other 
or  others  of  them  respectively,  to  be  trans- 
ferred or  assigned  to  him  or  them  respec- 
tively, at  such  age  or  respective  ages,  in 
such  manner,  and  in  such  shares  and  pro- 
portions if  more  than  one,  the  share  and 
proportion  or  shares  and  proportions  of 
any  child  or  children  together  not  being 
less  than  the  value  of  the  share  to  which 
an  only  daughter  of  the  marriage  would 
become  entitled  under  or  by  virtue  of  the 
said  indenture  in  default  of  the  exercise  of 
this  power  of  appointment,  as  the  said 
H.  S.   Browne  should   by  any   deed  or 
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deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  to  be  duly  sealed  and 
delivered  by  hiro,  or  by  his  last  will  and 
testament  in  writing,  to  be  by  him  duly 
executed,  direct  or  appoint,  give  or  be- 
queath the  same.  And  for  want  of  any 
such  direction,  if  there  should  be  but  one 
such  child,  and  such  only  child  should 
be  a  son,  then  that  the  trust  stock,  funds, 
or  securities  should  vest  in  such  only  son 
at  his  age  of  twenty-one  years,  and  be 
transferred  and  assigned  to  him  at  such  age. 
But  if  there  should  be  hut  one  such  child 
only,  and  such  only  child  should  be  a  daugh- 
ter, then  that  such  only  daughter  should 
be  entitled  to  the  sum  of  16,666^.  13«.  4d. 
consols  only,  part  of  the  said  trust  funds  or 
securUies,  which  should  vest  in  such  only 
daughter  at  the  age  of  twenty-one  years 
or  her  marriage,  with  consent,  &c.,  which 
should  first  happen,  and  be  transferred  to 
her  on,  or  at  the  same  age,  day,  or  time. 
And  if  there  should  be  two  or  more  such 
children,  then  the  trust  stock,  funds  or 
securities  in  default  of  any  such  appoint- 
ment should  vest  in  and  be  transferred  or 
assigned  between  such  children  in  equal 
shares  and  proportions,  the  share  or  shares 
of  such  of  them  as  should  be  a  son  or  sons 
to  vest  in  him  or  them  respectively  at  his 
or  their  age  or  respective  ages  of  twenty- 
one  years,  and  the  share  or  shares  of  such 
of  them  as  should  be  a  daughter  or  daugh- 
ters to  vest  in  her  or  them  respectively 
at  her  or  their  age  or  respective  ages  of 
twenty-one,  or  day  or  respective  days  of 
marriage,  with  such  consent  as  aforesaid, 
which  should  first  happen,  and  be  trans- 
ferred to  him,  her  or  them  respectively 
at  the  same  ages,  days,  or  times  respec- 
tively. And  it  was  provided  that  if  there 
should  be  more  than  one  child  for  whom 
portions  were  intended,  and  any  one  or 
more  of  them  should  die  before  he,  she 
or  they  should  acquire  a  vested  interest 
in  the  trust  stock,  funds  or  securities, 
under  or  by  virtue  of  the  power  or  trusts 
therein  contained,  then  as  well  the  original 
share  intended  to  be  thereby  provided  for 
as  the  share  or  shares  by  virtue  of  the  now 
stating  indenture,  surviving  or  accruing  to 
each  and  every  such  child  so  dying,  and  so 
much  thereof  as  should  not  have  been 
applied  for  the  preferment  in  the  world  of 
any  such  child  or  children  being  a  son  or 


sons,  in  pursuance  of  the  power  therein 
contained,  should  vest  in,  accrue,  and 
belong  to  the  survivor  or  survivors  or 
other  or  others  of  such  children,  in  equal 
shares  if  more  than  one,  at  such  time  or 
times  and  in  manner  as  is  declared  of  and 
concerning  his,  her  or  their  original  share 
or  shares  in  ihe  trust  stock,  funds  and 
securities. 

The  deed  then  directed  advances  to  be 
made  for  the  maintenance  and  education 
of  the  children  of  the  marriage,  and  directed 
the  accumulation  of  the  surplus,  and  if 
there  should  be  no  child  of  the  said  Henry 
Sabine  Browne  and  Isabel  Harriet  Anne 
Bremer,  who  should  become  absolutely 
entitled  under  any  of  the  trusts  or  powers 
to  the  whole  of  the  trust  stock,  funds  or 
securities,  or  to  the  sum  of  16,666/.  13s, 
4d.  consols,  part  thereof,  then  the  same  or 
such  part  thereof  to  which  such  child  should 
not  become  so  entitled,  should  go,  and  be 
held  as  to  four  equal  fifth  parts  or  shares 
thereof  in  trust  for  the  defendants,  Amelia 
Browne,  the  wife  of  W.  S.  Carter,  Anna 
Maria  Browne,  the  wife  of  T.  Ingle,  Har- 
riet Browne  and  Juliana  Browne,  in  equal 
shares  and  proportions  as  tenants  in  com- 
mon, and  their  respective  executors,  ad- 
ministrators and  assigns;  and  as  to  the 
remaining  fifth  part  or  share  thereof,  upon 
trust  that  the  defendants  T.  H.  W.  Des- 
brisay,  A.  H.  Howard,  R.  Morgan,  and 
J.  P.  Crooke,  and  the  survivors  or  sur- 
vivor of  them  should,  during  the  life  of 
Caroline,  the  wife  of  James  Power,  pay 
the  dividends  or  annual  produce  of  such . 
last-mentioned  fifth  part  or  share  unto 
such  person  or  persons  as  she  should 
appoint,  or  into  her  own  hands,  for  her 
separate  use,  with  remainder  for  such  per- 
son or  persons  as  the  said  Caroline  Power 
should  by  will  appoint,  with  remainder  to 
such  persons  as  would  have  been  entitled 
thereto  if  she  had  died  intestate  and  with- 
out leaving  a  husband.  The  marriage 
between  H.  S.  Browne  and  I.  H.  A.  Bremer 
was  solemnized  in  February  1 840. 

Caroline  Susannah  Browne  died  in 
March  1 842.  There  were  several  children 
of  the  marriage  between  H.  S.  Browne  and 
Isabel  Harriet  Anne  Bremer, — ^Alice  Sabine 
Browne,  who  was  bom  in  December  1840 
and  died  on  the  2nd  of  December  1841, 
Compton  Sabine  Browne,  who  was  bom  in 
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May  1842  and  died  on  the  2nd  of  March 
1849,  and  the  defendant  Isahel  Henrietta 
Browne,  who  was  bom  on  the''20th  of 
June  1843. 

By  a  deed-poll,  dated  the  8th  of  Sep- 
tember 1842,  H.  S.  Browne  did,  in  exer- 
cise of  the  power  reserved  to  him  by  the 
indenture  of  settlement,  direct  and  appoint 
the  several  sums  of  16,666/.  \Ss.  4d, 
consols,  13,333/.  6s,  Sd,  SL  per  cent,  re- 
duced annuities,  and  1,000/.  East  India 
stock,  unto  his  son  C.  S.  Browne,  his  exe- 
cutors, administrators  and  assigns,  abso- 
lutely, and  expressly  declared  that  the 
several  trust  funds,  subject  to  his  life 
estate  therein,  should  be  a  vested  interest 
in  the  said  C.  S.  Browne  immediately  after 
the  execution  of  the  deed-poll.  Provided, 
nevertheless,  and  he  did  thereby  reserve 
to  himself  by  any  deed  or  deeds,  instru- 
ment or  instruments  in  writing,  with  or 
without  power  of  revocation  and  new  ap- 
pointment, to  be  sealed  and  delivered  by 
him  in  the  presence  of,  and  to  be  attested 
by  two  or  more  credible  witnesses,  the 
power  to  revoke,  annul  and  make  void, 
wholly  or  in  part,  the  appointment  thereby 
made. 

On  the  17th  of  January  1843,  his  wife 
being  again  enceinte,  H.  S.  Browne  exe- 
cuted another  deed-poll,  in  pursuance  of 
the  power  contained  in  the  indenture  of 
the  8th  of  September  1842,  and  revoked 
the  appointment  made  by  him  in  favour  of 
Compton  Sabine  Browne,  and  by  virtue  of 
and  in  execution  of  the  power  and  authority 
given  and  reserved  to  him  by  the  indenture 
of  settlement  of  the  25th  of  February  1840, 
and  of  every  other  power  and  authority, 
did  direct  and  appoint  that  all  the  stocks 
and  funds  in  the  deed-poll  bearing  date 
the  8th  of  September  1842,  and  the  divi- 
dends and  interest  thereof,  should,  subject 
and  without  prejudice,  as  in  the  deed-poll 
expressed,  remain,  continue  and  be  unto 
his  said  son,  Compton  Sabine  Browne,  and 
all  and  every  other  the  child  or  children  of 
him   the  said  Henry  Sabine  Browne  by 
Isabel  Harriet  Anne,  his  wife,  who  should 
be  living  at  his  death  or  be  bom  in  due 
time  after,  equally  to  be  divided  between 
them,  if  more  than  one,  as  tenants  in  com- 
mon ;  and  if  he  should  leave  but  one  such 
child,  then  he  did  direct  and  appoint  the 
said  stocks  and  funds  and  the  dividends 


and  income  thereof,  but  so  subject  as  afore- 
said, to  such  one  child,  his  or  her  executor 
or  administrator,  to  be  absolutely  vested  in 
him  or  them  respectively  on  the  day  of  the 
death  of  him  the  said  Henry  Sabine  Browne, 
or  as  soon  after  as  circumstances  would 
admit ;  and  the  said  Henry  Sabine  Browne 
reserved  to  himself  a  power,  by  any  deed, 
&c.  wholly  or  in  part  to  revoke  the  appoint- 
ment thereby  made. 

Henry  Sabine  Browne  died  on  the  24th 
of  Febroary  1843,  having  by  his  will, 
dated  the  8th  of  September  1842,  given 
and  devised  unto  his  wife,  her  heirs,  exe- 
cutors and  administrators,  all  the  estate 
and  effects,  both  real  and  personal,  of 
which  he  was  then,  or  at  the  time  of  his 
death  might  be  seised  or  possessed,  and 
appointed  her  his  sole  executrix  thereof, 
and  sole  guardian  of  the  persons,  estates, 
and  fortunes  of  his  child  or  children  during 
their  respective  minorities;  and  the  will 
was  proved  by  the  testator's  widow  on  the 
1st  of  May  1843. 

Upon  the  death  of  Compton  S.  Browne, 
his  mother  and  sister  were  his  sole  next- 
of-kin,  and  letters  of  administration  were 
taken  out  to  him  by  his  mother. 

In  December  1849,  the  testator's  widow 
intermarried  with  the  plaintilT,  Frederick 
George  William  Fearon ;  and  by  an  in- 
denture, dated  the  28th  of  December  1849, 
she  assigned  to  Frederick  Henry  Hastings 
Glasse  and  Robert  Gatty  all  the  shares, 
right,  and  interest  to  which  she,  as  one  of 
the  two  only  next-of-kin  of  Compton  S. 
Browne,  or  otherwise  howsoever,  was 
then  or  might  be  entitled  in  the  several 
sums  of  16,666/.  13«.  4d.  consols, 
13,333/.  6s.  8c/.,  3/.  per  cent,  reduced 
annuities,  and  1,000/.  East  India  stock, 
and  in  all  accumulations  of  dividends  and 
income  for  the  benefit  of  her  intended 
husband  and  herself,  and  the  issue  of  the 
marriage. 

John  Perry  Crooke  died  in  1844,  and 
Richard  Morgan  had  also  since  departed 
this  life. 

It  was  now  insisted  that,  by  virtue  of 
the  deeds-poll,  or  one  of  them,  Compton 
Sabine  Browne,  deceased,  upon  the  death 
of  Henry  Sabine  Browne,  his  father, 
became  entitled  to  a  vested  interest  in  the 
whole  or  some  part  of  the  Bank  annuities 
and  East  India  stock,  and  that  such  right 
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had  become  vested  in  I.  H.  A.  Fearon,  as 
the  legal  personal  representative  of  C.  S. 
Browne;  and  this  bill  was  filed  by  Mr. 
and  Mrs,  Fearon  against  the  trustees  of 
the  settlement,  and  also  against  all  the 
parties  who  were  or  who  would  have 
become  entitled  to  the  funds  in  remainder, 
in  default  of  execution  of  the  power,  to 
have  the  trusts  of  the  indenture  of  the  25th 
of  February  1840  performed,  and  to  have 
the  necessary  accounts  taken. 

The  defendants,  William  Scott  Carter 
and  Amelia,  his  wife,  and  the  other  parties 
who  would  have  become  entitled,  by  their 
answers  not  only  questioned  the  competency 
of  Henry  S.  Browne  to  execute  the  deeds, 
but  a)so  disputed  the  validity  of  the  exe- 
cution of  the  power  contained  in  the  set- 
tlement of  the  25th  of  February  1840,  as 
it  was  made  to  take  effect  on  the  birth  of 
the  child  and  immediately  on  the  death  of 
the  father,  and  they  claimed  a  contin- 
gent interest  in  the  trust  funds  in  case  the 
defendant,  Isabel  Henrietta  Browne,  the 
daughter  of  Henry  S.  Browne,  should  not 
live  to  attain  twenty-one,  or  marry  under 
that  age  with  the  requisite  consent. 

Mr.  Roupell  and  Mr,  G,  L,  RuueU^  for 
the  plaintiffs,  Mr.  and  Mrs.  Fearon.—* 
There  could  be  no  doubt  upon  the  con- 
struction of  the  power,  and  primd  fade 
the  appointment  was  good,  unless  incom- 
petency to  execute  could  be  proved,  as 
the  son  dying  a  few  years  after  the  father 
could  not  be  made  a  ground  to  defeat  it. 
It  was  supposed  that  this  case  fell  vrithin 
those  in  which  the  appointment  was  made 
for  the  benefit  of  the  donee. — 

Qee  V.  Gurnetf,  2  Coll.  486. 

Butcher  v.  Jackson,  14  Sim.  444. 

Weir  V.  Chamley,  1  Irish  Ca.  N.S.  295. 

Lord  Hinchinbrohe  v.  Seymour,  1  Bro. 
C.C.  895. 

McQueen  v.  Farquhar,  11  Ves.  467i 
479. 

y^leyn  v.  Belchier,  1  Eden,  132. 

Wheate  v.  Hall,  17  Ves.  80. 

Cowyill  V.  Lord  Oxmantown,  3  You. 
&  C.  369. 

Mr.  R.  Palmer  and  Mr.  CompUm,  for 
F.  H.  H.  Glasse  and  R.  Gatty,  and  the 
issue  of  the  plaintiffs'  marriage. 
-     2  Sugden  on  Powers,  202. 


Salmon  v.  Gibhs,  3  De  Gex  &  Sm.  343 ; 

s.c.  18LawJ.Rep.(N.s.)Chanc.l77. 

Mr.  K.  S.  Parker,  for  the  trustees  of  the 
original  settlement. 

Mr.  Walpole  and  Mr.  E.  F.  SmUh,  for 
the  sisters  of  H.  S.  Browne  and  their  hus- 
bands.—  The  appointment  could  not  be 
made  to  vest  so  as  to  defeat  the  purposes 
of  the  settlement  creating  it.     It  is,  how- 
ever, to  be  considered,  whether  the  appoint- 
ments were  framed  according  to  the  power, 
it  is  for  that  purpose  necessary  to  beat  in 
mind  from  whom  the  powers  came,    the 
objects  and  intention  of  the  settlement,  and 
the  circumstances  under  which  it  was  exe- 
cuted, and  it  is  necessary  to  bear  in  mind 
the  fact  whether  the  property  came  from  a 
person  other  than  the  settlor,  and  then  the 
Court  will  look  to   the  end  and   inten- 
tion of  the  settlement,  and  if  its  object 
was  defeated  by  the  appointment  it  was 
void — 2  Sugden  on  Powers,  p.  302,  Lord 
Tegnham  v.  Webb  (1)  and  Lard  Hinehh^ 
broke  V.  Seymour.      In  these  cases  no  dis- 
tinction was  made  between  portions   and 
the  settlement.    In  this  case  the  settlement 
was  intended  to  keep  the  property  in  the 
family  of  Browne,  but  if  the  appointments 
were  to  be  upheld,  they  would  destroy  all 
right  by  survivorship  in  the  sisters  of  the 
donee  of  the  power. 

Edgeworih  v.  Edgeworth^  Beat.  328^ 
334. 

Aleyn  v.  Belehier,   1  EdeUs    132;    2 
Sugd.  A  pp.  647. 

JVheate  v.  HaU,  17  Ves.  86. 

Read  V.  Shaw,  2  Sugd.  App.  649. 

CunynghameY.  Thurlow^  1  Russ.  &  M. 
436,  n. 

Mr.  Lloyd  and  Mr.  R.  Walpoie^  for 
Isabel  Henrietta  Browne.<— The  effect  con- 
sequent upon  the  execution  of  the  power 
was  to  divest  the  fund  from  the  expressed 
purpose  of  the  settlement;  but  from  the 
rules  of  law,  it  was  not  intended  to  give 
the  husband  a  power  to  defeat  the  settle* 
ment. 

Mr.  Elmsley  and  Mr.  R.  R.  Dean^  for 
the  trustees  of  the  settlements  made  upon 
the  marriage  of  W.  S.  Carter  and  Amelia 
his  wife,  and  of  the  other  person,  entitled  in 

(1)  2  Ves.  wn.  196. 
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remainder  in  case  no  appointment  bad  been 
made. 
Mr.  Roupell  did  not  reply. 

The  Master  of  the  Rolls.— I  consider 
this  to  be  a  good  execution  of  the  power. 
But  considering  the  state  of  health  of  the 
donee,  and  his  debility  in  1842,  while  in 
London;  it  was  proper  for  the  defendants  to 
put  the  plaintiffs  to  proof  of  execution ;  at 
the  same  time,  I  think  the  competency  of 
this  gentleman  is  clearly  and  distinctly 
proved.  That  he  was  a  person  of  very  weak 
health  and  of  no  great  capacity  is,  pro* 
bably,  perfectly  clear ;  but  that  he  under* 
stood  at  that  time  what  the  instrument 
was  he  was  executing;  that  he  had  for* 
merly  executed  a  deed  by  which  he  ap- 
pointed the  whole  to  the  only  child  he  had 
then,  and  that  he  was  executing  a  deed  by 
which  he  appointed  the  whole  amongst  the 
two  children  he  had  then,  because  he  speaks 
of  the  child  in  ventre  ta  mere  at  the  time, 
is  I  think  clear.  Both  the  medical  gen- 
tlemen and  the  solicitor  who  allowed  him 
to  execute  the  deed  at  the  time  were  per* 
sons  of  unquestioned  respectability,  who 
would  not  have  allowed  a  person  who  was 
not  aware  of  what  he  was  doing  to  exe- 
cute a  deed  at  that  period  of  time.  If 
he  had  not  understood  it,  those  persons, 
who  had  no  interest  whatever  in  the 
matter,  would  undoubtedly  have  inter- 
fered to  prevent  it;  and  in  cases  of  this 
description,  where  there  is  no  direct  evi- 
dence impugning  the  sanity  or  impugning 
the  capacity  of  the  person  who  executed 
the  deed,  it  would  unsettle  all  species  of 
instruments  if  the  Court  were  to  direct 
further  inquiry  or  set  a  deed  aside  because 
it  was  not  proved  that  the  donee  was  suffi- 
ciently competent  at  the  time  he  executed 
it.  The  burthen  of  proof  lies  on  the  other 
side;  here  there  is  evident  and  distinct 
proof  that  he  executed  the  deed.  The 
question  whether  the  power  was  well  exe- 
cuted is  of  very  great  importance :  and  if  I 
bad  thought  it  open  to  a  reasonable  amount 
of  doubt,  I  should  have  taken  time  to  look 
into  the  authorities.  But  the  husband  has 
a  power  of  appointing  amongst  all  the  child- 
ren of  the  marriage,  provided  there  are 
more  than  one,  I  may  say  all  the  children 
of  the  marriage,  in  such  shares  and  propor- 
tions, the  one  to  the  exclusion  of  the  other, 


as  he  shall  think  fit,  and  to  vest  at  such 
times  as  he  thinks  fit :  that  is  my  general 
impression  of  the  effect  of  the  power.  He 
does  execute  the  power  upon  the  birth  of 
a  son,  by  giving  the  whole  to  that  son ; 
and  when  his  wife  subsequently  became 
enceinte,  he,  being  himself  in  a  weak  state 
of  health,  then  executes  the  power,  by  which 
he  gives  the  whole  of  the  property  equally 
amongst  all  the  children  whom  he  has  or 
may  have  at  the  time  of  his  death,  or  the 
survivor,  to  be  divided  equally  amongst 
them.  Whether  that  execution  is  good 
depends  upon  whether,  in  the  first  place, 
it  is  within  the  terms  of  the  power ;  and, 
in  the  next  place,  whether,  being  within  the 
terms  of  the  power,  it  was  executed  bond 
fide  for  the  purpose  and  intent  of  the  settle- 
ihent.  That  it  is  within  the  terms  of  the 
power  there  can  be  no  question. 

The  property  was  to  become  and  be  vested 
in  one  or  more  child  or  children,  exclusive 
of  the  others,  and  to  be  transferred  and  as- 
signed to  him  or  them  at  such  age  or  ages, 
and  in  such  shares  and  proportions,  if  more 
than  one,  as  he  should  appoint.  The  words 
are  express,  that  it  is  to  become  vested  in 
the  children,  in  any  one  of  them  at  any  age, 
in  any  manner  and  in  any  share  which  he 
shall  appoint.  There  could  not  possibly 
be  larger  words ;  and  if  the  donee  of  such 
a  power  cannot  give  the  fund  to  one  child, 
to  be  vested  at  any  time  he  thinks  fit,  it 
would  be  totally  impossible  to  construe  any 
words  to  have  a  legal  and  intelligible  mean- 
ing. It  is  quite  clear,  therefore,  the  words 
of  the  power  are  sufficiently  large  for  the 
purpose.  Then  it  is  said,  assume  that  the 
words  of  the  power  are  sufficiently  large, 
yet,  nevertheless,  the  rule  of  the  Court  is, 
that  you  must  not  take  advantage  of  the 
words  of  the  power  and  execute  it  so  as  to 
give  the  property  in  such  a  manner  that  it 
may  devolve  either  for  your  own  advan- 
tage, or  that  it  shall  not  bond  fide  be  for  the 
purpose  and  object  of  the  settlement. 

In  the  first  place,  before  referring  to 
the  particular  cases  decided  upon  the 
subject,  you  must  always  ascertain  the 
object  and  scope  of  the  settlement,  not 
merely  from  how  the  fund  is  to  go  in  default 
of  appointment,  but  also  firom  the  powers 
which  are  entrusted  to  the  donee  of  the 
power.  The  settlement  says  the  husband 
shall  have  an  absolute  and  uncontrouled 
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dominion  in  saying  how  this  is  to  go,  and 
if  he  does  not  think  fit  to  exercise  that,  it 
shall  go  in  the  following  manner.  It  is 
not  a  fair  observation  to  make  upon  any 
instrument,  that  because  it  has  specified 
the  manner  in  which  the  fund  is  to  go  in 
case  the  donee  does  not  exercise  the 
power,  it  is  properly  and  necessarily  to 
cut  down  the  manner  in  which  the  donee 
is  to  exercise  that  power,  so  as  not  to 
allow  him  to  go  beyond  either  the  words 
or  the  spirit  of  that  which  the  settle- 
ment has  declared  shall  be  the  manner  in 
which  the  fund  is  to  be  distributed,  if  no 
appointment  whatever  is  made.  In  this 
case  it  is  manifest  that  the  husband  could 
gain  no  personal  advantage  himself  from 
it.  All  the  particular  cases  of  fraud  which 
are  referred  to  where  the  donee  of  a  power 
has  executed  it  for  the  purpose  of  obtain- 
ing a  personal  advantage  to  himself  may 
be  easily  explained ;  because  as  the  power 
is  only  to  take  effect  amongst  a  class  of 
persons  to  be  ascertained  at  his  death,  it  is 
totally  impossible  that  he  could  obtain  any 
advantage  by  reason  of  their  dying  intestate 
and  the  fund  go  over  to  him  as  one  of  the 
next-of-kin.  Then,  what  other  object  are 
you  to  look  at  ?  If  he  has  the  absolute 
and  uncontrouled  disposition  of  the  fund, 
and  he  executes  the  power  in  such  a  man- 
ner that  he  himself  shall  not  obtain  any 
possible  advantage,  in  what  reasonable  way 
can  it  be  said  that  he  has  not  executed  it 
in  good  faith,  and  that  his  execution  of  it  is 
a  fraud  upon  the  terms  of  the  power?  What 
consequences  would  this  lead  to? 

This  execution  cannot  be  considered  to 
be  good  or  bad  from  the  mere  circumstance 
of  whether  he  died  immediately  afterwards 
or  not.  The  mere  circumstance  of  the 
event  which  has  occurred  cannot  make 
the  execution  of  the  power  good  or  bad. 
Suppose  he  had  thought  fit  to  say  that 
the  son  ought  to  have  double  the  pro- 
portion of  the  daughter  —  that  he  had 
given  two-thirds  to  the  son  and  one-third 
to  the  daughter,— exactly  the  same  obser- 
vation would  have  arisen,  that  a  child  might 
have  died,  and  it  would  not  go  to  the  sur- 
vivor, and  there  could  be  no  advantage 
taken  by  the  survivor.  Could  it  be  con- 
tended, on  his  death,  that  the  daughter, 
who  only  took  one-half  of  what  the  son 
took,  could  have  said,  "  if  they  had  both 


lived  to  the  age  of  twenty-one,  this  was 
really  a  fraud  upon  the  power,  because  the 
father  might  have  died  when  they  were  both 
infants,  and  the  son  might  have  died  also 
an  infant,  and,  therefore,  by  reason  of  that, 
the  mother  might  have  taken  one- third  of 
that  share,  which  would  otherwise  come  to 
me  *'  ?  It  is  obvious  the  argument  on  the 
other  side  must  go  to  that  extent,  if  it  is 
held  in  the  particular  case  that  the  execu- 
tion of  the  power  is  bad.  If  the  execution 
of  the  power  is  bad,  would  it  have  been 
bad  if  there  had  been  a  direction  for  sur- 
vivorship between  the  children,  which  is 
omitted,  so  that  in  fact  they  would  have 
taken  it  exactly  in  the  same  manner  as 
they  would  in  default  of  appointment. 
That  must  be  contended  for  if  it  is  held 
that  the  cases  relating  to  portions  which 
say  the  portion  is  not  to  vest  before 
the  time,  or  is  not  properly  to  be  raised 
before  the  time  when  it  ought  reason- 
ably to  be  raised,  apply  to  cases  of  this 
description  ;  because  it  is  manifest,  in 
that  case,  the  vesting  would  have  taken 
place  at  an  earlier  period  than  if  there  had 
been  no  execution  of  the  power,  and  it  had 
been  allowed  to  go  in  default' of  appoint- 
ment. I  concur  in  the  observation  that 
in  substance  and  effect  the  rules  respecting 
powers  must  be  treated  exactly  in  the 
same  manner  as  where  there  is  a  fund  to  be 
divided,  or  where  there  is  a  portion  to  be 
raised.  It  alters  the  case  where  there  is 
a  portion  to  be  raised.  There  is  an  ingre- 
dient which  may  be  a  mark  of  fraud,  and 
which  does  not  arise  in  the  other  case ;  and 
therefore  the  person  creates  a  fund  for  the 
purpose  of  obtaining  a  benefit  from  it, 
which  does  not  arise  in  the  other  case ;  and 
though  the  rules  respecting  the  execution 
of  the  powers  are  the  same,  yet  there  are 
circumstances  connected  with  it  which  give 
a  different  colour  to  the  transaction.  If 
he  were  not  to  execute  it  so  as  to  take 
effect  during  the  infancy — (the  ailment 
must  go  to  that  full  extent)— he  cannot 
execute  it  so  as  to  give  a  vested  interest 
in  them  until  they  are  twenty- one :  if  he 
cannot  do  that,  it  is  manifest  he  cannot 
execute  a  power  during  his  lifetime  if  he 
dies  during  the  time  they  are  infants.  That 
appears  to  be  totally  at  variance  with  the 
whole  scope,  object  and  view  of  the  execu- 
tion of  the  power.     If  I  were  to  hold  that 
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this  was  not  a  due  execution  of  the  power, 
I  should  be  unsettling  titles  to  a  very 
great  extent,  and  introducing  a  very 
dangerous  limitation  with  respect  to  powers 
which  may  be  executed  by  donees  of 
powers.  In  this  case,  it  is  exceedingly 
probable  that  the  intention  of  the  original 
framers  of  the  settlement  was,  that  the 
widow  of  the  donee  should  not  take  any 
interest  or  benefit  in  it,  and  I  am  also  of 
opinion  that  it  was  not  the  intention  of 
the  donee,  when  he  executed  this  power, 
that  she  should  take  any  interest  in  it. 
He  gives  the  fund  equally  between  the 
two  children,  and  it  was  very  probable 
that  he  would  not  have  in  his  mind  the 
possibility  of  one  of  the  children  dying. 

Under  these  circumstances,  I  am  of  opin- 
ion that  they  are  the  objects  of  the  bounty, 
and  that  they  are  the  persons  to  whom  he 
intended  to  give  it ;  and  I  am  also  of 
opinion,  if  I  were  to  hold  that  this  was  a 
firaud  on  the  power — a  false  execution — I 
should  be  deciding  that  which  would  do 
very  great  injury,  and  unsettle  titles  to  a 
considerable  extent.  I  must  make  a  decree 
according  to  the  prayer  of  the  bill. 


M 

March 


PEARON  r.  DESBRISAY. 


•ch  8.  J 
Decree — Enrolment — Rectifying  Errors, 


Where  errors  in  a  decree  are  obvious^  the 
Court  mil  rectify  them^  even  after  it  is  en- 
roUed. 

This  was  a  motion  that  the  decree  made 
on  the  hearing  might  be  altered  or  varied 
by  adding  the  words,  "the  defendants, 
William  Scott  Carter  and  Amelia  his  wife, 
Thomas  Ingle  and  Anna  Maria  his  wife, . 
and  Roger  Kynaston  and  Juliana  his  wife," 
after  the  words  "  eestuis  que  trust "  in  the 
direction  that  in  taxing  the  costs  the  Taxing 
Master  is  to  allow  the  several  eestuis  que 
trust  and  their  trustees  but  one  set  of 
costs;  and  also  by  adding  the  word 
**  General"  after  the  word  "Accountant"  in 
the  direction  for  sale  of  consols  for  pay- 
ment of  the  duty  on  the  grant  of  adminis- 
tration to  the  plaintiff,  Isabel  Harriet  Anne 
Fearon,  of  the  estate  and  effects  of  Compton 


Sabine  Browne,  and  of  the  costs  of  and 
relating  to  obtaining  the  same. 

Mr,  G,  L,  Russell^  in  support  of  the 
motion. — By  the  decree  made  in  the  cause 
the  Taxing  Master  was  to  allow  to  the 
several  eestuis  que  trust  and  to  their  trustees 
respectively  but  one  set  of  costs.  This 
direction  was  intended  to  apply  to  the 
defendants,  Amelia  Carter  and  others,  who, 
on  their  respective  marriages,  had  made 
settlements  of  their  expectant  shares,  and 
their  trustees  were  parties  defendants  to 
the  suit ;  but  the  direction  was  not  intended 
to  extend  to  the  defendant  Isabel  Henrietta 
Browne,  who  was  entitled  to  three-fourths 
of  the  funds  and  a  cestui  que  trust  of  the 
original  settlement  under  which  the  matter 
in  dispute  arose.  The  Registrar  would 
have  amended  the  decree  as  being  a  mis- 
take, the  subsequent  direction  being  for 
payment  of  the  costs  of  the  plaintifiis  to 
their  solicitors,  and  the  costs  of  the  defen- 
dant, Isabel  Henrietta  Browne,  to  Mr. 
Johnstone,  her  solicitor  ;  but  as  the  decree 
was  enrolled  he  considered  he  had  not  the 
power. — 

JVeston  V.  Haggerston^  Coop.  134. 

Yow  V.  Townsend^  1  Dick.  59. 

Spearing  v.  Lynn^  2  Vem.  376. 

2  DanieWs  Ch,  Prac.  1012,  2nd  ed. 

The  Master  op  the  Rolls. — You  may 
take  the  order  as  it  is  asked. 


Turner 
Jan 
Feb 


KR,  V.C.^ 
.24;       V 
\.  12.      } 


ROCHFORD  V.  HACKMAN. 


Will  — Construction — Alienation — InsoU 
vency — Life  Estate — Gift  over. 

If  there  is  a  valid  gift  over  on  alienation 
by  one  entitled  to  a  life  interest  in  personalty ^ 
it  will  take  effect  on  insolvency^  and  the  in^ 
terest  of  the  insolvent  wUl  not  pass  to  his 
assignee. 

This  was  a  claim  for  the  administration 
of  the  trusts  of  the  will  of  William  Roch- 
ford,  deceased.  The  testator,  by  his  will, 
dated  in  August  1822,  gave  all  his  resi- 
duary personal  estate  (and  which  was  sub- 
sequently   invested  in    the    purchase    of 
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3,8001.  8/.  per  cent,  consols,)  to  trustees, 
upon  trust  for  his  wife  for  life,  and  after  her 
decease  upon  trust  to  divide  the  same  into 
four  shares  for  his  four  sons  for  life,  and  their 
respective  children  as  and  when  the  latter 
should  respectively  attain  the  age  of  twenty- 
one  years,  and  the  shares  of  such  of  the 
testator's  sons  as  should  die  without  issue 
to  survive  and  accrue  to  the  others.  The 
testator  declared  hy  his  will  that  in  case 
his  wife  or  any  of  his  sons  should  in  any 
manner,  sell,  assign,  transfer,  or  incumher 
or  otherwise  dispose  of,  or  anticipate  all  or 
any  part  of  his,  her,  or  their  share  and  in- 
terest, then  and  in  such  case,  and  from  and 
immediately  after  such  alienation,  &c.  the 
several  hequests  to  or  in  trust  for  her,  him, 
or  them  should  cease,  determine,  and  be- 
come utterly  void  as  if  the  same  had  not 
been  mentioned  or  made  part  of  his  will, 
or  his  wife  or  either  of  his  sons  were  dead. 
After  the  death  of  the  testator  and  his  wife, 
two  of  the  four  sons  died  without  issue, 
and  Richard  Rochford,  one  of  the  surviving 
sons,  afterwards,  and  in  December  1849, 
being  insolvent  and  in  prison,  petitioned 
the  Insolvent  Debtors  Court  for  his  dis- 
charge, and  upon  his  petition  the  usual 
order  was  made,  vesting  his  property 
in  the  defendant  English  as  assignee. 
Richard  Rochford  had,  at  the  time  the 
claim  was  filed,  two  children  only ;  viz. 
Martha  Ann,  the  wife  of  the  plaintiff, 
James  Rochford,  and  who  had  attained 
twenty-one  years  of  age,  and  Richard 
Rochford,  the  younger,  who  was  still  an 
infant.  The  claim  was  filed  by  James 
Rochford  and  his  wife  against  the  execu- 
tors of  the  testator's  surviving  trustee, 
English,  and  Richard  Rochford,  the 
younger.  The  plaintiffs  claimed  to  have 
one  half  of  the  insolvent's  moiety  in  the 
trust  property  paid  to  them,  and  the  other 
half  of  the  moiety  secured  for  the  benefit 
of  the  infimt,  Richard  Rochford,  the 
younger,  if  he  should  attain  twenty-one 
years  of  age. 

The  Solicitor  General  (Sir  W.  P. 
Wood)  and  Mr.  Shehbeare  appeared  for 
the  plaintiffs ;  and  Mr.  De  Gex,  for  the 
defendant,  Richard  Rochford,  the  younger, 
in  support  of  the  claim :  and  submitted 
that  tlw  effect  of  the  insolvency  of  Richard 
Rochford,  the  elder,  was  an  alienation  of 


his  life  interest  within  the  terms  of  the 
testator's  will.     They  cited— 
Shee  V.  Hale,  13  Yes.  404. 
Cooper  V.  Wyatt,  5  Mad.  484. 
Dommett  v.  Bedford,  6  Term  Rep.  684. 
Wilkinson  v.  Wilkinson,  3  Swanst.  515. 
Yamold  v.  Mowhouse,  1  Russ.  &  Myl. 

364. 
Lear  v.  LeggeU,  Ibid.  690;  s.  c.  7  Law 

J.  Rep.  Chanc.  127. 
RishUm  V.  Cobb,  9  Sim.  615 ;  5  Myl. 

&  Cr.   152  ;    s.  c.  9  Law  J.  Rep. 

(n.s.)  Chanc.  110. 
Pym  V.  Lockyer,  12  Sim.  394 ;  s.  c.  11 

Law  J.  Rep.  (n.s.)  Chanc.  8. 
Brandon  v.  Aston,  2  You.  &  C.  C.C. 

24,  30. 
Martin  v.  Margham,  14  Sim.  230;  s.c. 
13  Law  J.  Rep.  (n.s.)  Chanc.  392. 
ChurchiU  v.  Marks,  1  Coll.  441 ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  65. 

Mr.  Tripp,  for  the  assignee  in  insol- 
vency, contended  that  there  was  not  any 
valid  gift  over  of  the  insolvent  son's  share 
under  the  testator's  will,  and  therefore  that 
his  interest  had  passed  to  the  assignee.  He 
cited — 

Bradley  v.  Peixoto,  3  Yes.  324. 

Ross  V.  Ross,  1  Jac.  &  W.  154. 

In  re  Dickson's  Trust,  1  Sim.  N.S.  87 ; 
s.  e.  20  Law  J.  Rep.  (N.s.)Chanc.  33. 

Mr.  Shehbeare  replied. 

Feb.  12. — ^Turner,  Y.C.  sUted  the 
facts,  and  said — Under  these  circumstanoea 
it  was  contended  by  the  plaintiffs,  and  by 
the  defendant,  Richard  Rochford  the 
younger,  that  the  insolvent's  interest  had 
ceased,  and  that  the  plaintiffs  are  abso- 
lutely, and  Richard  Rochford  the  de- 
fendant is  contingently,  entitled  to  the 
sum  of  1,900^.  stock  in  which,  but  for  his 
insolvency,  Richard  Rochford  the  elder 
would  have  had  a  life  interest.  But  the 
assignee  claims  to  be  entitled  during  the 
Hfe  of  the  inaolvent. 

In  determining  this  question,  the  first 
point  to  consider  is,  to  see  whether  there 
are  any  fixed  rules  to  guide  the  deter- 
mination of  the  Court ;  and  on  examina- 
tion of  the  cases  there  appear  to  be  two 
rules  laid  down  which  are  applicable  to 
and  sufiicient  to  govern  the  present  case  : 
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first,  tliat  property  cannot  be  given  for 
life,  any  more  than  absolutely,  with  any 
restriction  upon  alienation,  and  that  any 
such  restriction  is  void  if  annexed  to 
a  life  estate,  just  as  if  annexed  to  an 
estate  in  fee ;  and  secondly,  that  although 
a  life  estate  be  expressly  given  by  the  first 
part  of  the  will,  it  may  well  be  determined 
by  an  apt  limitation  over  in  the  subsequent 
part  of  the  will. 

The  first  proposition  is  fully  supported 
by  Bromdfm  v.  BMnson  (1)  and  Graves 
V.  Dolphin  (2),  in  both  of  which  cases 
there  w^re  estates  for  life  given,  with  a 
restriction  on  alienation,  but  no  gift  over 
on  alienation,  and  the  doctrine  1^  down 
in  these  cases  has  not  been  contravened  by 
any  subsequent  decisions. 

The  second  proposition,  that  a  life  estate 
may  be  determined  by  an  apt  limitation 
over  is  equally  well  setUed,  and  I  need  only 
refer  to  the  cases  cited  in  argument-^ 
JVUkinsim  v.  Wilkinstmt  Cooper  v.  WyaU^ 
Brandon  v.  AiUm  and  Churchill  v.  Marks. 
It  was  said  at  the  bar,  indeed,  that  a  limi- 
tatioii  over  was  unnecessary,  and  the  case 
of  Dickson's  Trusi  was  relied  on.  I  do  not 
think  it  necessary  to  decide  this  point  at 
present ;  but  I  do  not  understand  the  case 
of  Dickson's  Trusi  as  deciding  that  a  life 
interest  may  be  well  determined  merely  by 
a  proviso  that  it  should  cease  in  a  certain 
event  without  any  gift  over.  The  true 
rule  ia,  that  the  Court  must  collect  the  tes- 
tator's intention  whether  the  life  interest 
should  ecmtinue  or  not,  from  the  whole 
win,  .and  we  must  look  to  the  primary 
disposition  to  see  what  estate  die  tes- 
tator intended  to  gpive,  and  to  the  ulterior 
disposition  to  see  in  what  events  it  is 
given  over.  If  the  Court  finds  that  there 
is  a  limitation  over,  and  that  it  meets 
the  event  in  which  the  primary  disposition 
waaio  cease,  then  it  is  dear  that  the  testa^ 
tor  did  not  intend  the  life  estate  to  con- 
tinue. If  the  Court,  on  examination,  finds 
that  the  limitation  over  does  not  meet  the 
event  in  which  the  previous  gift  was  to 
cease,  Aea  there  is  not  sufficient  evidence 
.of  the  testator's  intention  that  the  life  in- 
terest should  determine.  This  rule  takes 
awiay  all  difficulty  and  falls  in  with  the 
of  Dommcti  v.  Bedford  {supra\  in 

(1)  18  V«.  408. 

(2)  1  Sim.  a7;  i.^.  6  Law  J.  Rep.  Cb«nc  45. 
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which  there  was  no  gilt  over,  but  a  pro- 
viso £or  cesser;  for  it  would  be  difficult 
to  argue  that  more  force  was  due  to  a 
gift  over  than  to  a  proviso  for  cesser. 

Some  expressions  of  Lord  Eldon  in  the 
case  of  Brandon  v.  Robinson  have  been 
the  subject  of  remark,  and  a  few  obser- 
vations upon  them  may  therefore  be 
proper.  "A  disposition  to  a  man  until 
he  shall  become  bankrupt,"  his  Lordship 
says,  "  and  after  his  bankruptcy,  over, 
is  quite  difierent  from  an  attempt  to 
give  to  him  for  his  life,  with  a  proviso 
that  he  shall  not  sell  or  alien  it.  If  that 
condition  is  so  expressed  as  to  amount 
to  a  limitation,  reducing  the  interest  short 
of  a  life  estate,  neither  the  man  nor  his 
ass^ees  can  have  it  beyond  the  period 
limited**'  Now,  I  do  not  understand  Lord 
Eldon  here  to  say  that  the  law  will  not 
permit  a  proviso  determining  the  pre- 
vious gift ;  on  the  contrary,  he  expressly 
says,  that  if  the  proviso  be  so  expressed  as 
to  reduce  the  interest  previously  given  to^ 
one  short  of  a  life  estate,  neither  the  man 
nor  his  assignees  shall  have  it  beyond  the 
period  for  which  the  gift  is  limited.  Lord 
Eldon  then  passes  to  the  case  of  Foley  v. 
Bumell(ji),  and  the  old  law  on  the  subject ; 
and  entcoring  on  the  question,  whether  the 
interest  was  assignable  by  the  Commis- 
sioners in  Bankruptcy,  he  says,  *'  To  pre- 
vent that,  it  must  be  given  to  some  one 
else."  But  this  does  not  mean  that  in  all 
cases  there  must  be  a  gift  over,  but  that 
under  that  particular  will  the  assignees 
took  the  life  interest  of  the  bankrupt  in  the 
absence  of  any  gift  over.  This  seems 
clear,  both  from  what  precedes  and  from 
what  foUows  the  particular  gift. 

But  without  determining  that  a  gift 
over  be  in  all  eases  necessary,  I  am 
of  opinion  that  in  this  case  the  tes- 
tator has  not  merely  provided  for  the 
cesser  of  the  lilie  interest,  but  has  made 
a  valid  gift  over.  Some  effect  must,  if 
possible,  be  g^ven  to  aU  the  words  of  the 
will,  and  if  I  were  to  hold  otherwise  in 
this  case,  no  efEect  would  be  given  to  the 
pro^o  fbllowing  the  previous  gift  for  life. 
Some  observations  were  made  on  the  terms 
in  which  this  proviso  was  framed,  but  on 
looking  to  the  previous  part  of  the  will,  as 

(3)  1  Bio.  C.C.  274. 
8U 
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well  as  to  the  ulterior  proyisions,  I  think 
there  is  no  difficulty  if  we  refer  to  the 
different  expressions,  "  as  if  the  same  had 
not  been  mentioned  in  or  made  part  of 
this  my  will,"  and  "  as  if  my  said  wife  or 
either  of  my  sons  were  then  dead/'  to"  the 
different  persons  and  different  events  to 
whom  and  upon  which  the  interests  are 
given  over,  in  the  previous  part  of  the 

will. 

I  am  also  of  opinion  that  the  event 
which  has  occurred  is  an  event  which  the 
testator  intended  should  determine  the  in* 
terests  given  in  the  previous  part  of  the  will. 

I  think  that  the  views  I  have  thus  taken 
are  in  accordance  with  Brandon  v.  AaUm 
and  Shee  v.  Hale^  (supra, J  and  are  not 
affected  by  Lear  v.  LeggeU  and  Pym  v. 
Lockyer,  (supra.)  A  learned  text- writer  has 
expressed  some  doubt  as  to  the  soundness 
of  the  distinction  taken  in  Shee  v.  Hale^ 
and  other  cases,  between  alienation  under 
a  bankruptcy  and  under  an  insolvency, 
but  I  see  no  reason  for  the  doubts. 

My  conclusion  is  that  the  life  interest 
of  the  insolvent  is  determined,  and  the 
only  remaining  question  is,  whether  the 
capital  should  be  now  divided.  I  think 
that  the  capital  is  not  yet  divisible,  for 
the  determination  of  the  life  interest  does 
not  alter  the  class  who  are  to  take  on 
that  event,  and  a  division  of  the  fund 
at  the  present  time  might  carry  it  beyond 
its  objects,  for  after-bom  children,  if  any, 
will  be  equally  entitled  to  come  in.  At 
present  Mrs.  Rochford,  the  plaintiff,  takes 
under  the  will  a  vested  interest  in  one 
moiety  of  the  1,900^.  stock,  and  the  defen- 
dant, Richard  Rochford,  the  younger, 
takes  a  contmgent  interest  in  the  other 
moiety,  depending  on  his  attaining  twenty- 
one  years,  but  both  these  interests  would 
open  so  as  to  let  in  after-bom  children  (if 
any)  becoming  entitled  under  the  will. 
Their  interest  would  be  on  the  same  foot- 
ing with  that  of  vested  interests  in  a  fund 
which  is  subject  to  a  power  of  appoint- 
ment, and  which  are,  therefore,  liable  to 
be  divested  by  the  exercise  of  that  power, 
in  which  case  the  parties  entitled  to  the 
vested  interests  are  entitled  to  the  divi- 
dends and  interest  in  the  mean  time.  The 
fund  must,  therefore,  be  brought  into  court 
and  kept  entire. 

Decree  accordingly. 


.R.     ") 
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Voluntary  Settlement  —  Contract — Re^ 
cital  —  Family  Arrangement  —  Subsequent 
Mortgage — Stat,  27  if/».  c.  4. 

A  charge  created  by  C,  S.  upon  his 
estates  to  secure  the  payment  of  a  sum  of 
money  borrowed  for  S,  H,  S,  is  a  good  con^ 
siderationf  not  only  for  a  ctdlateral  charge 
upon  the  estates  of  S,  H,  S,  to  indemn^ 
C,  S,  and  his  estate  from  the  payment  of 
the  money  borrowed,  but  also  for  a  settle' 
ment  of  the  S,  estates  upon  his  family, 

A,  H,  being  a  trustee  for  the  younger 
children  of  S,  H,  S,  advanced  a  sum  of 
5,185/.  Ss.  4d,  upon  the  security  of  cer^ 
tain  estates  in  Berkshire,  which  C.  S,  on 
the  ^Oth  of  January  1832  demised  to  A, 
H,  for  300  years,  to  secure  the  repayment. 
The  money  was  borrowed  for  S,  H,  S,  who 
was  tenant  in  tail  of  the  S,  estates  in  re- 
mainder  expectant  on  the  death  of  his  mother, 
the  tenant  for  life;    and  on  the  2lst  ojf 
January  1832,  S.  H,  S,  demised  the  S, 
estates  to  C,  S,  for  2,000  years,  to  indemntfy 
him   and  the   Berkshire  estates  from  the 
5,185/.   d«.  4d,  and  interest,  secured  to 
A,  H, ;  and  by  deeds  dated  the  2Srd  and 
24th  ojf  January  1832,  tn  further  compU^ 
ance  with  an  agreement  recited  in  this  deed, 
he  settled  the  S.  estates  upon  various  uses, 
for  the  benefit  of  his  family.     On  the  death 
of  the  tenant  for  life,  S,  H,  S,  being  greatiy 
indebted  to  O,  S,  F,  executed  a  disentailing 
deed,  and  conveyed  the  S,  estates  to  G.  S,  F, 
giving  him  a  power  of  sale  over  the  estates 
as  a  security  for  the  money  due:  this  was 
subsequently  confirmed  by  another  deed; 
and  in  a  suit  instituted  by  G,  S.  F,  insist^ 
ing  that  the  seUlement  of  the  2Srd  and  241* 
of  January  1832  was  voluntary  and  void 
against  the  subsequent  alienation  for  vahte 
made  to  G,  S,  F,  who  had  'notice  of  the 
settlement, — Held,  that  the  agreement  made 
by  S,  H,  S.  with  C.  S.  to  indemnify  him 
against  the  5,1851.  d«.  4i/.  and  to  seUle  ike 
S.  estates,  was  such  as  this  Court  would 
specifically  perform,  and  that  it  was  a  con- 
sideration sufficient  to  support  the  settlement; 
that  the  recital  in  the  deed  of  the  24th  ^ 
January  1832   of  the  agreement  between 
S,  H,  S,  and  C,  S.  was  sufficient  evidence 
of  the  contract,  and  that  it  was  doubtful  if 
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mdenee  to  disprwe  it  could  have  been  enter' 
lained;  that  S.  H>  S,  and  C.  S,  were^  hy  exe* 
euting  the  deed^  estopped  from  alleging  that 
ike  recUal  was  false;  thai  the  plaintiff  G,  S, 
F.  was  in  the  same  position  as  S»  H.  S,; 
that  the  deeds  of  the  23r<2  and  2Ath  of 
January  1832  wi^e  valid,  and  not  voluntary 
and  void  against  a  subsequent  purchaser 
for  value ;  and  the  bill  was  dismissed  with 
costs  against  the  children  of  S,  H.  S,  and 
ike  defendants  resisting  the  plaintiff*s  de^ 
mandf  but  without  costs  as  against  S.  H.  S» 
and  the  defendants  supporting  the  plaintiff. 

The  facto  of  this  case,  with  the  several 
questions  raised  in  argument,  are  suffi- 
ciently stated  in  the  judgment. 

Mr.  WiUeock  and  Mr.  F.  T.  White,  for 
6.  S.  Fold,  the  plaintiff. — 

DoUn  v.  Cokman,  1  Yem.  294. 

27  Eliz.  c.  4. 

Jones  Y.  Marsh,  Ca.  temp.  Talb.  64. 

Pulvertoft  y.  Pulvertoft,  18  Yes.  92. 

Ellis  V.  Nimmo,  LI.  &  G.  temp.  Sugd. 

333,  347. 
Roe  d.  Hamerton  y.  Mitton,  2  Wils. 

356. 
Osgood  y.  Strode,  2  P.  Wms.  245. 
Myddleton  y.   Lord  Kenyon,  2   Yes. 

jun.  391,  410. 
Sugden  on  Real  Property,  153,  155. 
Doe  d.  OUey  v.  Manning,  9  East,  59. 
Buckle  y.  MUchell,  18  Yes.  100. 
Doe  d.  Watson  y.  Routledge,  2  Cowp. 

705. 
Doe  d.  Sweetland  y.  Webber,  1  Ad.  & 

E.  733  ;  8.  c.  3  Law  J.  Rep.  (n.s.) 

K.B.  208. 
Lister  y.  Turner,  5  Hare,  281 ;  s.  c.  15 

Law  J.  Rep.  (n.s.)  Chanc.  336. 
2  Smith's  Lead.  Ca.  tit.   'Estoppel,' 

435. 
Doed.  Williams  y.  Lloyd,  5  Bing.  N.C. 

741 ; '  8.  c.   9  Law  J.   Rep.   (n.s.) 

C.P.  83. 
Doe  d.  Baverstoch  y.  Rolfe,  8  Ad.  & 

£.  650;    s.  c.  7  Law  J.  Rep.  (n.s.) 

K.B.  251. 

Mr.    Toller,    for    Peter  McNanghton, 

a  creditor  who  had   signed   a  creditors' 

deed,  William  Augustus  Ford,  trustee  for 

the  plaintiff  for  sale,  and  Sir  Simeon  Henry 

Staarfc. 


Mr.  WM,  for  John  Malleson  and  Jona- 
than Norman  Dalston,  creditors  who  had 
signed  a  creditors'  deed. 

Mr,  R.  Palmer  and  Mr.  0.  L.  Russell, 
for  Arthur  John  Stuart,  John  Long  and 
Gebrgiana  Frances,  his  wife,  and  for  all 
the  other  children  of  Sir  Simeon  Henry 
Stuart,  except  the  eldest. — 

Gully  y.  the  Bishop  of  Exeter,  5  Bing. 
171 ;  s.  c.  2  Mo.  &  P.  276 ;  7  Law 
J.  Rep.  C.P.  50. 
Johnson  y.  Legard,  Turn.  &  R.  281 ; 

s.  c.  6  M.  &  S.  60. 
Heap  y.  Tonge,  9  Hare,  90 ;  s.  c.  20 

Law  J.  Rep.  (n.s.)  Chanc.  661. 
Wycherley  y.  Wycherley,  2  Eden,  175 ; 
Sugden's   Vendors  and  Purchasers, 
657.  8th  ed. 
Stephens  y.  Olive,  2  Bro.  C.C.  90. 
Davenport  y.   Bishopp,  2  You.   &    C. 
C.C.  451 ;    s.  c.   12   Law  J.  Rep. 
(n.s.)  Chanc.  492. 
Cciyear  y.  the  Countess  of  Mulgrave, 
2  Keen,  98 ;    s.  c.  5  Law  J.  Rep. 
(n.s.)  Chanc.  335. 

Mr.  Taylor,  for  Simeon  Henry  Stuart, 
the  eldest  son  of  Sir  S.  H.  Stuart. 

Mr,  Headlam,  for  William  Brown  Ram- 
say and  Thomas  Parg^ter  Dickinson,  the 
trustees  of  a  term  of  3,000  years. 

Mr.  WiUcoch,  in  reply. 

The  Master  of  the  Rolls.  —  The 
question  in  this  case  is,  whether  a  deed  of 
tiie  24th  of  January  1832  is  yalid  against 
a  subsequent  purchaser  for  yaluable  con- 
sideration, who  bought  with  notice  of  the 
deed.  The  deed  was  a  settlement  executed 
by  Sir  Simeon  Henry  Stuart,  whereby  the 
family  estates,  situate  in  the  county  of 
Essex,  were  conyeyed  upon  certain  trusts 
for  the  benefit  of  his  family.  By  a  settle- 
ment made  in  the  last  century.  Dame 
Frances  Maria  Stuart  was  tenant  for  life  of 
the  family  estate,  and,  subject  to  her  life 
estate,  Sir  Simeon  Henry  Stuart  was  first 
tenant  in  tail  male.  On  the  25th  of  Oc- 
tober 1815,  Sir  Simeon  married  Dame 
Georgiana  Stuart,  on  which  occasion  a 
settlement  was  executed,  by  which  a  sum 
of  5,0002.  was  secured  by  the  bonds  of 
George  and  Robert  Gun,  to  be  paid  within 
six  months  after  the  death  of  Lady 
Rossmore,  to  Samuel  Fryer  and   Arthur 
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Henry  as  trustees,  to  be  invested  by  tbem 
in  trust  for  the  benefit  of  tbe  younger 
children  of  the  marriage  in  such  manner 
as  Sir  Simeon  and  his  wife  should  jointly 
appoint,  and  in  default  as  the  survivor 
should  appoint,  and  in  default  of  any  such 
appointment,  equally  amongst  the  other 
children  of  the  marriage,  and  at  the  same 
time  Sir  Simeon  covenanted  to  settle  a 
jointure  or  rent-charge  of  SCO/,  on  his 
estate  in  favoiir  of  his  wife.  On  the  23rd 
of  July  1823,  Sir  Simeon,  without  the 
concurrence  of  the  tenant  for  life.  Lady 
Stuart,  conveyed  the  estates  to  uses  to 
secure  the  jointure  of  800/.  to  his  wife 
Dame  Georgiana  Stuart ;  and  subject 
thereto  to  such  uses  as  he  should  appoint, 
and  in  default,  to  himself  in  fee.  By  this 
indenture,  he  acquired  a  base  fee  in  the 
hereditaments  in  question.  In  the  year 
1828,  the  bond  for  5,0001.  was  paid  off, 
and  the  money  was  invested  in  the  names 
of  Samuel  Pryer  and  Arthur  Henry  in  the 
purchase  of  6,339/.  consols,  upon  the  trusts 
of  the  settlement  of  1815  ;  and  in  January 
1832  it  was  standing  in  the  name  of 
Arthur  Henry,  the  surviving  trustee  of  the 
settlement 

In  January  1832  the  transaction  in 
question  in  this  suit  occurred,  and  the 
deeds  which  effected  it  are  four,  and 
their  dates  respectively  are  the  20th, 
21st,  23rd  and  24th  days  of  that  month. 
The  first  deed,  bearing  date  the  20th  of 
January  1832,  was  an  indenture  of  de- 
mise by  way  of  mortgage  made  between 
Sir  Charles  Sax  ton  of  the  first  part,  Rich- 
ard Samuel  White  of  the  second  part, 
John  Hudson  of  the  third  part,  and 
Arthur  Henry,  the  surviving  trustee  of  the 
settlement  of  1815,  of  the  fburth  part,  by 
which,  in  consideration  of  5,185/.  3«.  4d, 
paid  by  Arthur  Henry  to  Sir  Charles 
Saxton,  Sir  Charles  Saxton,  and  Richard 
Samuel  White,  and  John  Hudson,  his 
trustees,  demised  divers  estates  and  here- 
ditaments in  the  county  of  Berks,  the  pro- 
perty of  Sir  Charles  Saxton,  to  Arthur 
Henry,  his  executors,  administrators  and 
assigns,  for  a  term  of  three  hundred  years, 
for  securing  the  repayment  of  the  money 
so  advanced,  with  interest  at  4/.  lOs,  per 
cent.  By  this  indenture,  standing  alone, 
the  effect  was,  that  Sir  Charles  Saxton 
borrowed  from  Arthur  Henry,  the  trustee 


for  the  younger  chUdred  imder  tbe  settle- 
ment of  the  25th  of  October  1815,  the  siim 
of  5y000/.  invested  for  thehr  benefit,  and 
secured  the  repayment  thereof  with  interest 
by  a  mortgage  on  his  Berkshire  estate. 
Chi  the  following  day,  that  is,  on  the  21st 
of  January  1832,  the  following  deed  was 
made  between  Sir  Simeon  H.  Stuart  of 
die  first  part,  William  Frederick  Hewer 
Stuart  of  the  second  part,  Sir  Chatles 
Saxton  of  the  third  part,  and  Richard 
Samuel  White  of  the  fburth  part.  It  re- 
cited that  the  5,185/4  Si.  4d.  paid  to 
Sir  Charles  was,  in  fact,  borrowed  for  the 
use,  and  at  the  request  of,  and  was  wholly 
paid  to  Sir  Simeon,  and  that  Sir  Charles 
Saxton  executed  the  deed  of  the  20th  of 
January  at  the  request  and  only  as  security 
lor  Sir  Simeon,  and  that  in  consideration 
of  his  so  doing.  Sir  Simeon  had  executed 
the  indemnity  thereinafter  contained,  and 
accordingly  Sir  Simeon  and  W.  F.  H. 
Stuart,  his  trustee,  granted  and  demised  the 
Stuart  family  estates,  subject  to  the  life  es- 
tate of  Dame  Frances  M.  Stuart  therein,  and 
subject  to  the  rent-charge  of  800/.  in  favour 
of  Dame  Greorgiana  Stuart,  to  Sir  Charles 
Saxton,  for  a  term  of  two  thousand  years, 
for  the  purpose  of  indemnifying  Sir  Charles 
Saxton,  his  heirs,  executors,  administra^ 
tors  and  assigns,  and  their  estate  and 
effects,  against  the  repayment  of  the  sum 
of  5,185/.  35.  4d.  and  interest  so  secured 
to  Arthur  Henry  as  aforesaid,  and  against 
all  losses,  costs  and  expenses  on  account 
of  the  same. 

In  this  state  of  things,  the  indentures 
of  lease  and  release  of  the  23rd  and  24th 
of  January  1832  were  executed.  The 
parties  to  the  indenture  of  release  of 
the  24th  of  January  are.  Sir  Simeon  H. 
Stuart  of  the  first  part.  Dame  Georgiana 
Stuart  of  the  second  part,  Vernon  Dolphin 
and  R.  S.  White  of  the  third  part,  William 
Brown  Ramsay  and  Thomas  Pargeter 
Dickinson  of  the  fourth  part,  and  Sir 
Charles  Saxton  of  the  fifth  part.  It  reeites 
the  deed  of  the  23rd  of  July  1823,  it 
recites  the  deed  of  the  20tfa  of  January 
1832,  and  it  then  contains  a  recital  in 
these  words,  "and  whereas  the  said  Sir 
Charles  Saxton  consented  and  agreed  to 
guarantee  the  payment  to  the  said  Arthur 
Henry  of  the  said  principal  sum  of  5,185/. 
3s,  4d.  and  the  interest  thereof  in  manner 
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aforesaid,  and  to  gire  and  execute  the  said 
maiigage  security  of  the  20th  of  January 
instant  of  his  own  real  estate  therein  com- 
prised, in  consideration  not  only  of  receiying 
such  indemnity  as  aforesaid,  but  also,  in 
consideration  of  an  express  understanding 
and  agreement  by  ^e  said  Sir  Simeon 
Henry  Stuart  to  settle  and  assure  the 
manor,  messuages,  lands  and  other  heredi- 
taments hereinbefore  referred  to  and  here- 
inafter described,  and  also  appointed  and 
released,  or  intended  so  to  be,  with  the 
appurtenances,  subject  nevertheless,  and 
without  prejudice  as  hereinafter  mentioned, 
to  the  uses,  upon  and  for  the  trusts, 
intents  and  purposes,  and  with,  under  and 
subject  to  the  powers  and  provisoes  here- 
inafter contained,  in  order  to  secure  some 
certain  provision  for  the  children  and  issue 
of  the  said  Sir  Simeon  Henry  Stuart  by 
the  said  Dame  Oeorgiana  Stuart  his  wife, 
or  otherwise  as  hereinafter  mentioned." 
The  deed  then  recites  that  there  was  issue 
of  Sir  Simeon  by  Dame  Oeorgiana  three 
sons  and  three  daughters  only,  mentioning 
their  names,  after  which  it  is  by  this  inden- 
ture witnessed,  that  in  pursuance  of  the 
said  agreement  and  in  order  to  secure  a 
certain  provision  for  the  issue  of  Sir  Simeon 
by  the  said  Dame  Oeorgiana  Stuart,  and 
in  consideration  of  the  said  Sir  Charles 
Saxton  having  so  as  aforesaid  made  and 
executed  the  deed,  indenture  or  mortgage 
of  the  20th  of  January  1882,  and  having 
by  his  covenant  rendered  himself  liable  to 
pay  the  sum  of  5,185/.  Ss.  4<2.,  Sir  Simeon 
appointed  and  conveyed  the  messuages, 
lands  and  hereditaments  subject  to  the  life 
estate  of  Dame  Frances  M.  Stuart,  and  sub- 
ject to  the  jointure  of  800/.  per  annum  in 
favour  of  Dame  Oeorgiana  Stuart,  and  sub- 
ject also  to  the  term  of  one  thousand  years 
for  securing  the  jointure,  and  the  indemnity 
to  Sir  Charles  Saxton,  to  Messrs.  Vernon 
Dolphin  and  R.  S.  White,  their  heirs  and 
assigns  for  ever,  in  trust  for  Sir  Simeon  for 
life,  with  remainder  to  W.  B.  Ramsay  and 
T.  P.  Dickinson,  for  the  term  of  three 
thousand  years,  with  remainder  to  the  first 
son  of  Sir  Simeon  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  the  second  son  of  Sir 
Simeon  for  life,  with  remainder  to  the 
first  and  other  sons  in  tail  male,  with 
remainder  to   the  third   in  lik^  m^^nner. 


with  remainder  to  all  other  sons  of  Sir 
Simeon  by  Dame  Oeorgiana  Stuart  in  tail 
male,  with  an  ultimate  remainder  to  Sir 
Simeon  in  fee.  By  this  settlement,  the 
trusts  of  the  term  of  three  thousand  years, 
vested  in  Messrs.  Ramsay  and  Dickinson, 
are  declared  to  be  for  the  purpose  of  raising 
5,000/.  and  interest  at  4  per  cent,  for  the 
younger  children  of  the  marriage,  other 
than  a  child  entitled  in  possession  to  the 
hereditaments  under  the  limitations  before 
mentioned.  This  sum  is  to  be  divided 
among  such  younger  children  in  such 
manner  as  Sir  Simeon  and  Lady  Oeorgiana 
or  the  survivor  should  appoint,  and  in 
default  of  appointment,  equally. 

Subsequently  to  this  indenture,  and  be- 
ginning in  the  year  1842,  and  extending 
down  to  the  year  1 849,  Sir  Simeon  borrowed 
considerable  sums  of  money  and  incurred 
debts  to  a  large  amount  to  the  plaintiff. 
These  sums  and  debts  were  secured  by 
various  deeds  executed  by  Sir  Simeon  and 
charged  upon  those  estates.  In  the  month 
of  January  1 848,  Dame  Frances  M.  Stuart, 
the  tenant  for  life,  died,  and  Sir  Simeon 
became  entitled  to  the  estates  in  possession. 
In  the  month  of  March  of  that  year,  he 
executed  a  disentailing  deed,  and  conveyed 
the  property  to  the  plaintiff  for  ninety-nine 
years  to  secure  the  money  due  to  him,  and 
gave  him  a  power  of  sale.  In  December 
1848,  the  original  bill  was  filed.  On  the 
22nd  of  December  1848,  Sir  Simeon  con- 
veyed the  fee  simple  of  all  his  estates 
to  trustees  for  the  plaintiff,  to  secure  the 
money  due  to  him,  and  on  the  22nd  of 
April  1849  he  executed  a  further  deed, 
which  was  duly  enrolled,  confirming  all  the 
alienations  for  value  which  he  had  already 
made.  These  deeds,  which  however  I  do 
not  think  it  necessary  more  particularly  to 
refer  to,  are  put  in  issue  by  subsequent 
supplemental  bills. 

The  question  is,  whether  the  deeds  of 
lease  and  release  of  the  23rd  and  24th  of 
January  1882  are  voluntary,  and  conse- 
quently void  under  the  27  Eliz.  c.  4.  as 
against  a  subsequent  alienation  for  value. 
The  plaintiff,  when  he  advanced  his 
money,  had  full  notice  of  the  settle- 
ment of  January  1882 ;  but  this,  as  it 
is  admitted,  is  immaterial,  if  in  truth 
this  deed  cannot  be  supported  by  any 
valuable  consideration.      It  is  admitted 
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also  by  the  plaintiff,  that  the  estates  of  Sir 
Simeon  are  liable  to  make  good  the  gua- 
rantee to  Sir  Charles  Saxton,  and  conse- 
quently that  the  appointment  of  an  appor- 
tionment of  the  5,000/.  made  in  July  1842 
on  the  marriage  of  one  daughter  with  Mr. 
Long,  and  another  simUar  appointment 
made  in  November  1845  on  the  marriage 
of  another  daughter  with  Mr.  Grale  are 
valid  and  effectual  charges  on  the  estate,  in 
priority  to  any  claim  by  the  plaintiff.  But 
it  is  contended,  that  subject  to  this  charge 
of  5,000/.,  and  subject  fdso  to  the  jointure 
of  800/.  per  annum,  which  is  now  at  an 
end  by  reason  of  the  decease  of  Lady 
Georgiana  Stuart  in  1840,  all  the  limita- 
tions of  the  estate  are  voluntary  and  void 
as  against  subsequent  purchasers.  In  sup- 
port of  this  view,  it  is  contended,  first,  that 
no  valuable  consideration  was  given  for  the 
settlement  of  the  24th  of  January  1832, 
by  Sir  Charles  Saxton ;  and,  secondly, 
that  even  if  a  valuable  consideration  was 
given  by  Sir  Charles  Saxton,  this  would 
not  support  the  settlement  in  favour  of 
the  children,  because  they  are  not  to  be 
treated  as  purchasers;  and  Johmon  v. 
Legard  and  other  cases  of  that  description 
were  referred  to  for  the  purpose  of  sup- 
porting that  proposition. 

I  will  consider  the  latter  of  these  proposi- 
tions first.  There  is  no  doubt  a  large  class 
of  cases  which  establish  indisputably  that 
persons  collaterally  related  to  the  husband 
and  wife  are  not  within  the  consideration 
of  the  marriage  contract,  and  there  is  no 
question  either,  that  the  consideration  of 
marriage  is  the  highest  known  to  the  law ; 
but  these  cases  do  not,  in  my  opinion, 
apply  to  the  case  of  a  purchase  for  money. 
If  one  man  purchases  land  from  another 
for  value,  the  seller,  having  received  the 
value  for  it,  cannot  contend  that  the  sale 
is  voluntary  because  the  purchaser  directed 
a  conveyance  of  the  estate  to  be  made  to 
a  person  who  has  not  contributed  towards 
the  purchase-money.  It  is  true  that  such 
a  transaction  may  create  various  questions, 
such  as  that  of  advancement  between  a 
parent  and  child,  but  these  are  all  ques- 
tions between  the  purchaser  and  the  person 
to  whom,  or  for  whose  use,  the  estate  is 
conveyed ;  and  whatever  may  be  the  rights 
subsisting,  or  the  questions  which  may 
arise  between  the  purchaser  and  the  person 


to  whom  the  estate  is  conveyed,  the  seller, 
who  has  received  his  price  for  the  land,  can- 
not complain  or  contend  that  the  sale  is  not 
for  a  valuable  consideration.  I  know  of 
no  principle  of  law  or  equity  which  would 
have  prevented  Sir  Charles  Saxton  from 
purchasing  the  estate  and  causing  it  to  be 
conveyed  by  the  vendor,  to  uses  for  the 
benefit  of  Sir  Simeon  Stuart  and  his 
family  ;  nor  could  the  vendor,  if  he  had 
received  valuable  consideration  for  the 
conveyance,  be  heard  to  complain  of  that 
part  of  the  transaction  which  gave  the 
conveyance  to  one  who  had  paid  nothing. 
This  distinction  is  well  drawn  in  the  case 
of  Heap  V.  Tonge^  by  Sir  George  Turner, 
who  points  out  that  in  the  case  of  mar- 
riage, the  wife  cannot  be  considered  to 
purchase  anything  on  behalf  of  the  hus- 
band's relations,  but  that  if  there  is  a 
person  who  distinctly  purchases  on  behalf 
of  collaterals,  the  limitations  so  purchased 
are  good  and  binding  against  subsequent 
purchasers  for  value,  as  in  the  case  oiPuU 
vertoft  V.  Pulvertoft, 

I  am,  therefore,  of  opinion  that,  if  it 
shall  appear  that  Sir  Charles  Saxton  gave 
a  valuable  consideration  for  the  settlement, 
the  settlement  itself  will  be  supported  in 
favour  of  the  objects  of  that  settlement 
against  a  subsequent  purchaser  for  value, 
with  notice  of  its  existence. 

This  established,  it  is,  on  the  part  of  the 
plaintiff,  contended  that  it  gives  peculiar 
force  to  the  argument  urged  on  his  behalf, 
that  the  nature  of  the  consideration  to  Sir 
Charles  Saxton  to  support  this  deed  must 
be  such  as  would  have  supported  it  if  it  had 
been  a  conveyance  of  the  Stuart  fiumly  estate 
to  him,  Sir  Charles,  in  fee  simple ;  and  diat 
in  such  a  case  it  would  have  been  set  aside 
on  the  ground  of  inadequacy  of  considera- 
tion. It  will,  in  my  opinion,  be  convenient 
to  consider  the  question  in  the  first  place 
without  reference  to  the  plaintiff,  and  to 
examine  how  the  matter  would  stand 
between  Sir  Charles  Saxton  and  Sir 
Simeon  Stuart  alone,  and  on  the  assump- 
tion that  the  recital  contained  in  the  deed 
of  the  24th  of  January  1832  is  a  correct 
statement  of  the  agreement  made  between 
them.  Could,  in  that  case,  Sir  Charles 
Saxton  have  maintained  a  bUl  for  specific 
performance  of  that  contract  as  against 
Sir  Simeon  Stuart  ?     This  Court  will  not 
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assist  a  volunteer;  and,  consequently,  if 
the  agreement  was  voluntary,  no  suit  for  the 
specific  performance  of  it  could  have  been 
maintained.  The  state  of  the  case  was  this : 
--on  behalf  of  and  for  the  benefit  of  Sir 
Simeon,  Sir  Charles  had  borrowed  5,000/.; 
he  had  nuide  his  Berkshire  estate  liable  to 
the  repayment  of  it  with  interest ;  and  he 
had  by  his  covenant  made  himself  person- 
ally liable  to  pay  it.  He  had  agreed  to  do 
this  in  consideration  of  Sir  Simeon  under- 
taking to  indemnify  him  against  the  con- 
sequences, and  also  in  consideration  of  his 
settling  his  estate  upon  his  sons  in  manner 
already  stated.  No  doubt  could  be  enter- 
tained that  if  the  contract  had  stopped 
with  the  agreement  to  indemnify  Sir 
Charles  Saxton  against  the  consequences 
of  his  having  borrowed  this  money  for  the 
benefit  of  Sir  Simeon,  and  by  which  he 
had  actually  obtained  the  5,000/.,  and  if 
the  agreement  had  not  in  addition  con- 
tained the  subsequent  provision  for  the 
settlement  of  such  an  estate,  no  doubt 
could  have  been  entertained  that  such  a 
contract  would  have  been  enforced  by  Sir 
Charles.  But  no  matter  is  more  fully 
settled  in  this  Court  than  that  a  contract 
cannot  be  specifically  performed  in  part. 
It  must  be  wholly  performed,  or  not  at  all; 
and  a  part  of  a  contract  may  be  of  such 
a  nature  as  to  vitiate  the  whole.  Is  then 
the  circumstance  that  in  addition  to  the 
indemnity  to  which  Sir  Charles  Saxton 
was  entitled,  he  had  contracted  for  a 
settlement  to  be  made  on  the  family  of  Sir 
Simeon,  such  a  circumstance  as  to  deprive 
Sir  Charles  Saxton  of  the  rest  of  his  con- 
tract, and  to  make  him  a  loser  to  the  extent 
of  5,000/.  and  interest  which  he  had  borrow- 
ed for  the  benefit  of  Sir  Simeon  and  paid  to 
him?  I  am  of  opinion  that  it  cannot  be 
so  regarded  ;  but  that  Sir  Charles  would, 
in  the  case  I  have  supposed,  have  been 
entitled  to  a  decree,  enforcing  in  specie 
the  whole  of  the  contract  he  entered  into. 
This  Court  could  not  have  permitted  Sir 
Simeon  to  resist  the  performance  of  it  on 
the  ground  that  this  ulterior  part  of  the 
contract  is  a  matter  in  which  the  other 
party  to  the  contract  had  not  any  interest 
or  concern  ;  and  that,  though  he  had  con- 
tracted for  it,  he  was  not  to  have  it  per- 
formed. 

It  is,  however,  contended  that  as  soon 


as  Sir  Charles  obtained  the  indemnity 
from  Sir  Simeon,  which  was  completed  on 
the  2 1  St  of  January  1 832,  firom  that  moment 
Sir  Charles  was  placed  in  the  same  position 
as  if  he  had  never  borrowed  the  money, 
and  that  in  truth  nothing  further  remained 
to  restore  him  to  his  former  condition,  and 
that  all  beyond  this  is  voluntary.  But 
this  does  not  appear  to  me  to  be  so.  It  is 
not,  I  think  possible  to  sever  the  different 
parts  of  the  transaction,  and  to  regard 
them  as  forming  separate  and  distinct  con- 
tracts. The  four  deeds,  though  bearing 
date  on  consecutive  days,  are  necessarily 
connected  together,  and,  in  my  opinion, 
form  one  transaction.  Nor  is  the  position 
of  Sir  Charles,  even  in  substance,  tiie  same 
after  the  deed  of  the  21st  of  January  was 
executed  as  it  was  before,  when  he  bor- 
rowed the  money.  He  stUl  remained 
liable  to  an  action  at  law  from  the  trustee 
of  the  5,000/.  His  Berkshire  estates  were 
still  liable  to  make  it  good,  and  were  fet- 
tered by  that  charge  upon  them  so  as  to 
render  them  less  marketable  and  less 
available  for  all  the  purposes  connected 
with  the  transfer  of  land  or  the  raising  of 
money.  The  next  day,  the  trustee  might 
have  commenced  an  action  upon  the  cove- 
nant against  Sir  Charles.  The  trustee 
might  besides  have  brought  ejectment  to 
obtain  possession  of  the  Berkshire  estates, 
and  he  might  in  addition  have  filed  a  bill 
of  foreclosure  in  this  Court.  The  expenses 
of  all  these  proceedings,  and  of  raising  the 
money  necessary  to  defray  them,  would 
have  fallen  on  Sir  Charles.  It  is  true  that 
he  is  indemnified  out  of  the  Stuart  estates, 
but  those  estates  were  in  the  possession  of 
the  tenant  for  life,  who  might  live  a  great 
length  of  time,  and  who  did  in  fact  survive 
this  transaction  sixteen  years;  and  in 
attempting  to  make  the  base  fee  vested  in 
Sir  Simeon,  subject  to  that  life  estate, 
available  for  the  purpose  of  enforcing  the 
indemnity  given  to  him.  Sir  Charles  might 
have  been  compelled  to  embark  in  long 
and  complicated  legal  proceedings,  the 
expense  and  delay  of  which  no  experience 
could  adequately  predict.  It  is  impossible 
to  say,  in  such  circumstances  and  with  the 
difficulties  which  might  arise  with  respect 
to  the  title  of  the  Stuart  property  or  any 
portions  of  it,  that  it  is  certain  that  the 
indemnity  would   be   perfect.      Still  less 
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could  it  compensate  for  the  temporary  loss 
and  anxiety  which  might  have  been  occa- 
sioned by  Sir  Charles  having  to  repay  the 
sum  so  borrowed  from  Mr,  Henry  before 
the  Stuart  estate  could  be  made  available 
for  that  purpose. 

It  is  to  be  observed  that  by  reason  of 
Sir  Charies  consenting  to  become  bound 
and  joining  in  this  transaction,  great 
advantages  also  were  derived  to  Sir  Simeon 
—greater  facilities  and  more  advantageous 
terms  were  afforded  to  him  than  he  could 
otherwise  have  obtained.  He  had  no  estate 
in  possession.  When  he  afterwards  bor- 
rowed money,  he  was  compelled  to  do  so 
on  very  disadvantageous  terms.  Arthur 
Henry  could  not  have  lent  the  trust  money 
to  Sir  Simeon  on  those  terms  on  which  he 
obtained  it,  or  indeed  on  any  terms  which 
did  not  give  the  trustee  a  present  ample 
security  to  which  he  might  resort,  if  called 
upon  to  divide  the  5,000/.  between  the 
younger  children  of  the  marriage  before 
the  death  of  the  tenant  for  life. 

Taking  all  these  matters  into  considera- 
tion, and  having  regard  to  the  objections 
which  I  have  already  referred  to  relative 
to  the  adequacy  of  Uie  consideration,  and 
without  expressing  any  opinion  on  the 
question,  not  that  I  think  that  there  is 
much  doubt  upon  the  point,  wheth^  it 
would  have  been  sufficient  to  support  a 
sale  to  Sir  Charles  Saxton  for  his  own 
benefit;  considering  also  the  nature  of  the 
transaction,  and  that  it  was  one  in  which 
a  prop^  and  reasonable  settlement  was 
maide  of  the  family  estate— I  am  of  opin- 
ion that  the  consideration,  even  if  it  were 
inadequate  for  the  purpose  of  support- 
ing a  sale  between  strangers,  is  sufficient 
for  the  purpose  of  supporting  the  settle- 
ment so  -made;  and  consequently  that  as 
between  Sir  Charles  Saxton  and  Sir  Simeon 
Stuart,  upon  a  bill  filed  for  that  purpose, 
if  after  Sir  Simeon  had  received  the  5,000/. 
he  had  refused  to  execute  the  deed  of  the 
24th  of  January  1882,  this  Court  would 
have  made  a  decree  compelling  the  specific 
performance  of  the  agreement  stated  in 
the  recital  to  the  deed, — assuming  it  to 
have  been  proved  that  that  agreement  was 
duly  made  and  entered  into  by  Sir  Charles 
on  the  one  side  and  Sir  Simeon  on  the 
other. 

If  I  am  right  in  the  view  I  have  taken 


as  between  Sir  Charles  Saxton  and  Sir 
Simeon  Stuart,  the  next  question  is,  whether 
the  plaintiff  can  stand  in  a  higher  position 
than  Sir  Simeon  would  have  done,  and  I 
am  of  opinion  that  he  could  not,  and  that 
the  determination  of  this  question  is  in- 
volved in  the  conclusion  to  which  I  have 
already  arrived.  This  Court  could  not 
have  compelled  Sir  Simeon  to  have  made 
a  settlemoit,  for  he  could  on  the  next  day 
have  defeated  it  by  selling  the  property 
to  a  purchaser  for  valuable  consideration. 
In  this  case  the  plaintiff  does  not  complain 
of  any  fraud.  He  was  perfectly  well 
aware  of  the  existence  of  the  contents  of 
the  settlement  of  the  24th  of  January 
1832,  when  he  advanced  his  money,  and 
though  this  does  not  affect  his  right,  it  is 
satisfactory  to  reflect  that  he  has  not 
through  misrepresentation  been  induced 
to  advance  his  money  upon  a  security 
supposed  to  be  free  from  question.  The 
cases  which  have  been  cited  do,  on  the 
whole,  support  the  view  I  have  taken  in 
this  case.  Doe  d.  Baverstock  v.  Rolfe  is, 
I  think,  explained  in  Heap  v.  Tonge^  and 
the  case  of  Roe  d.  Hamerton  v.  MitUm  is 
a  strong  case  in  favour  of  the  view  I  have 
taken,  and  is  cited  with  approbation  by 
the  Lord  Chancellor  in  MyddleUm  v.  Lord 
Kenyon, 

Hitherto,  I  have  assumed  that  the  redtal 
to  which  I  have  referred  contains  a 
correct  statement  of  the  £u:ts  between 
the  parties.  I  have  to  consider  whether 
this  be  so  in  fact,  and  if  it  be  not,  whether 
Sir  Simeon  or  the  plaintiff,  aa  claiming 
under  him,  can  dispute  the  correctness  ci 
that  recital.  The  defendants  have  gone 
into  no  evidence  except  putting  i&  the 
deeds  in  question.  The  plaintiff  has  gone 
into  evidence,  but  no  part  of  it  negatives 
the  fiict  that  Sir  Simeon  had  entered  into 
sudi  an  agreement  with  Sir  Charles  Sax- 
ton as  is  stated  in  the  recital  in  question. 
It  is  contended  that  the  evidence  of  the 
deeds  themselves  disprove  that  agreement 
as  stated  in  that  recital,  but  I  am  not  of 
that  opinion;  and  even  if  evidence  had 
been  given  on  behalf  of  Sir  Simeon  or  the 
plaintiff  to  disprove  the  fact  of  any  such 
agreement  having  been  entered  into,  I 
should  have  been  of  Ofunion  that  I  aught 
not  to  have  attended  to  it  on  their  behalf 
least  I  should  have  entertained  very 
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seriouB  doubt  whether  I  ought  to  have 
entertained  it  on  their  behalf.  I  have  not 
considered  it  so  foUyy  as  there  is  no  evi- 
dence upon  it.  The  fiict  of  whether  such 
an  agreement  had  been  .  entered  into 
between  Sir  Charles  and  Sir  Simeon  must 
have  been  known  to  them  at  the  time  they 
executed  the  deed  of  the  24th  of  January 
1832,  and  they  both  executed  a  deed 
containing  a  solemn  assertion  on  their  part 
that  they  had  entered  into  that  agreement ; 
and  both  are,  I  think,  from  that  time,  and 
in  a  matter  relating  to  this  deed,  estopped 
from  alleging  that  recital  to  be  false,  unless 
they  can  shew  the  recital  was  introduced 
into  the  deed  executed  by  them  under 
circumstances  which  would  not  make  it 
binding  against  them.  The  plaintiff  does 
not,  I  think,  in  this  respect  stand  in  a 
different  position  from  that  in  which  Sir 
Simeon  stands  under  whom  he  claims ; 
and  the  result  of  this  is,  that  in  my  opinion 
the  deeds  of  the  23rd  and  24th  of  January 
1832  are  valid  and  binding  deeds,  and  that 
they  are  not  void  against  a  subsequent 
purchaser  for  valuable  consideration,— «nd 
consequently  that  this  bill  fails,  and  that 
it  must  be  dismissed  as  against  the  first  set 
of  defendants  and  their  trustees  with  costs, 
but  without  costs  as  against  Sir  Simeon 
Henry  Stuart  and  the  other  defendants 
who  support  the  plaintiff's  view  of  the 
case. 


LONG  V.  STORIE. 


Turner, V.C.  \ 

1851. 
Dec.  20,  21. 

1852. 
Feb.  18. 


Pleading--^  Usur^f-^^Mwrigage'^Prineipal 
a$kd  Interest — Abated  Suit — Second  Suit'^ 
Ccete. 

It  is  not  usury  to  reserve  interest  on  a 
mortgage  debt  secured  on  real  estates  at  SU 
per  cent,  per  annum  from  a  day  anterior  to 
the  day  of  actual  payment  of  the  principal,  if 
from  delay  not  occasioned  by  the  mortgagee 
the  payment  of  the  principal  is  postponed, 
and  if  it  was  the  bon&  fide  intention  of  the 
parties  to  have  paid  and  received  the  prin^ 
eipal  on  the  day  from  which  the  interest  is 
reserved;  and,  k  fortiori,  tf,  under  the  cir^ 
New  Sbkibs,  XXI.— CsfaAHo. 


cumstances,  less  than  the  legal  amount  of 
interest  has  been  paid. 

Thus  where  a  proposed  mortgagee  agreed 
to  advance  a  certain  sum  to  pay  off  two 
existing  incumbrances,  upon  having,  amongst 
other  securities,  a  transfer  of  those  tn- 
eumbranees,  and  accordingly  duly  paid 
off  the  second  incumbrancer  and  took  a 
transfer  from  him,  but  from  delay  in  the 
execution  of  the  transfer  from  the  prior 
incumbrancers  he  did  not  pay  off  their 
incumbrance  until  six  weeks  after  the  day 
of  payment  to  the  second  incumbrancer,  as 
and  from  which  day  it  was  agreed  between 
the  mortgagor  and  proposed  mortgagee  the 
deed  of  transfer  from  the  prior  incunUtrancers 
should  be  dated  and  interest  calculated,  it 
being  the  bon&  fide  intention  of  all  parties 
that  both  the  incumbrances  should  have  been 
then  paid  off,  and  the  proposed  mortgagee, 
under  an  agreement  in  the  mortgage  deed  to 
accept  interest  at  the  rate  of  4/.  per  cent,  on 
punctual  payment,  having  received  less  for 
the  first  ha^-year*s  interest  than  the  amount 
would  have  been  at  the  rate  of  bl,  per  cent, 
per  annum  from  the  day  on  which  the  prior 
nunmbraneers  received  their  principal, — it 
was  held  that  the  transaction  was  not  usurious 
within  the  statute  of  12  Anne,  c.  16. 

A  mortgagee  instUnted  a  foreclosure  suit, 
in  which  he  was  ordered  to  pay  the  costs  of 
an  interlocutory  motion,  but  died  before 
payment  and  before  the  hearing  of  the  cause* 
His  representatives  filed  an  original  biU  of 
foreclosure  without  noticing  or  reviving  the 
abated  suit  of  the  mortgagee.  The  Court 
refused  to  allow  the  plaintiffs  tJteir  costs  in 
the  second  suit  unless  they  submitted  to  pay 
the  costs  of  the  motion  in  the  first  suit  ordered 
to  be  paid  by  their  testator. 

This  was  a  suit  for  foreclosure  by  the 
executors  of  Capt.  John  Long  deceased. 
The  defendants  were  thirty-eight  in  num* 
her,  and  a  prior  suit  for  foreclosure  had 
been  filed  by  Capt.  Long  in  his  lifetime, 
which  had  become  abated  by  his  death, 
and  had  not  been  revived,  nor  was  it 
referred  to  by  the  plaintiffs  in  the  present 
suit.  The  principal  points  in  the  argument 
and  judgment  related  to  the  several  ques- 
tions of  usury  and  costs. 

It  appeared  from  the  pleadings  that  the 
defendant,  the  Rev.  John  George  Stone, 
by  indenture  of  mortgage  of  the  15th  of 
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May  1843,  appointed  the  advowson  of  St. 
Giles,  Camberwell,  (except  as  therein  ex- 
cepted) to  secure  the  repayment  of  7|500/. 
with  interest  at  5/.  per  cent,  per  annum  to 
trustees  for  the  Norwich  Union  Assurance 
Society.  By  another  indenture  of  mort- 
gage of  the  29th  of  the  same  month,  the 
defendant  conveyed  the  advowson  to  Mr* 
Cockell  for  securing  the  repa3anent  to  him 
of  5,000/.  and  interest  at  5/.  per  cent,  per 
annum.  By  an  agreement  of  the  26th  of 
December  following,  Capt.  Long  agreed 
with  the  defendant  Storie,  for  the  purpose 
of  paying  off  the  above  mortgages,  to 
advance  for  ten  years  the  sum  of  12,500/. 
at  interest  at  the  rate  of  5/.  per  cent,  per 
annum  (reducible  to  4/.  per  cent,  if  regu- 
larly paid  within  one  month  after  it  should 
from  time  to  time  become  due)  on  the 
security  of  a  mortgage,  with  power  of  sale, 
when  the  interest  should  be  in  arrear  for 
two  months,  of  the  advowson,  transfer  of 
the  above  mortgages,  and  assignment,  of 
certain  policies  on  the  life  of  the  defendant 
Storie  for  assuring  12,000/. 

On  the  25th  of  March  1844  notice  was 
given  that  Capt.  Long  had  deposited  with 
his  solicitors  his  cheque  for  the  12,500/. 
to  be  paid  upon  the  execution  of  the  trans- 
fer of  the  existing  mortgages.  The  pay- 
ment of  the  5,000/.  and  interest  to  the 
second  mortgagee  (Mr.  Cockell),  and  the 
transfer  by  him  of  his  security  to  Capt. 
Long,  were  respectively  made  and  executed 
on  the  29th  of  March  1844 ;  but  in  con- 
sequence of  some  delay  in  the  preparation 
and  execution  of  the  deed  of  transfer  by 
the  trustees  of  the  Norwich  Union  Assur- 
ance Society,  the  7,500/.  and  interest  were 
not  paid  to  them  until  the  4th  of  May  fol- 
lowing. The  deed  of  transfer  from  the 
trustees  of  the  society  bore  date  the  29th 
of  March  1844,  pursuant  to  an  agreement 
of  that  date  between  the  defendant  Storie 
and  Capt.  Long,  whereby,  after  reciting 
that  a  deed  of  transfer  to  Capt  Long  of 
the  mortgage  debt  due  to  the  society  had 
been  prepared  but  not  then  executed,  and 
that  Capt.  Long  was  prepared  with  the 
amount  of  the  debt  (which  was  the  first 
chaige  on  the  advowson),  the  defendant 
Storie  undertook  that  the  deed  of  transfer 
ihould  bear  date,  and  that  interest  should 
be  calculated  and  payable  to  Capt.  Long 
IVom  that  day,  and  that  interest  on  the 


7,500/.,  according  to  the  rate  mentioned 
in  the  said  deed,  should  be  calculated  and 
payable  to  Capt.  Long  as  and  from  that 
day.  The  mortgaged-  debts  and  securities 
were  transferred  by  separate  instruments, 
and  the  provisoes  for  redemption  in  both 
of  them  were  made  subject  to  the  payment 
of  the  respective  principal  sums  and  interest 
at  the  rate  of  5/.  per  cent,  per  annum ; 
the  transferee  covenanting  by  each  deed 
to  accept  interest  at  the  rate  of  4/.  per  cent, 
per  annum  if  paid  within  thirty  days  of 
the  29th  of  March  and  the  29th  of  Septem- 
ber in  every  year. 

It  was  proved  in  the  cause  that  the 
7,500/.  was  paid  by  Capt.  Long  to  the 
trustees  of  the  society  on  the  4th  of  May 
1844,  and  that  interest  up  to  that  time 
was  then  paid  to  them  by  the  defendant 
Storie.  Capt.  Long  duly  received  the 
first  half-year's  interest  (due  at  Michaelmas 
1844)  on  his  principal  at  the  rate  of  4/. 
per  cent,  per  annum. 

The  transaction,  so  far  as  it  related 
to  the  transfer  from  the  society  to  Capt. 
Long,  was  impeached  by  some  of  the  de- 
fendants as  usurious,  on  the  ground  that 
interest  at  5/.  per  cent,  per  aVinuro,  not- 
withstanding it  was  reducible  to  4/.  per 
cent,  on  punctual  payment,  was  reserved 
from  a  day  six  weeks  anterior  to  the  day 
on  which  the  principal  was  actually  ad- 
vanced. 

.  Mr.  Bethell,  Mr.  FoUett  and  Mr.  Bazal- 
gette  appeared  for  the  plaintiffs;  and 

Mr.  RoUt  Mr.  Tripp^  Mr.  Shebbeare^ 
Mr.  J.  H.  Palmer  and  Mr.  Schomberff^  for 
the  several  defendants. 

Mr.  FoUeU  replied. 

Feb.  18.— Turner,  V.C. — after  a  pre- 
liminary statement  of  the  facts — said- 
Such  being  the  state  of  circumstances  on 
the  29th  of  March  1844,  and  Capt.  Long 
being  unable,  in  consequence  of  the  deed 
of  transfer  not  being  executed,  to  pay  the 
mortgage  money  with  safety  to  the  trustees 
of  the  Norwich  Union  Assurance  Society, 
the  memorandum  of  that  date  was  given 
and  signed  by  Storie.  Here  the  matter 
rested  until  the  4th  of  May  following, 
when,  the  deed  being  then  executed,  Capt, 
Long  paid  the  7,500/.  to  the  Norwich 
Union  Assurance  Society,  and  the  securi* 
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ties  were  daly  transferred  to  him.     It  was 
argued  that  the  non-payment  of  the  7,500/. 
until  six  weeks  after  the  day  of  the  date  of 
the  deed  and  the  reservation   of  interest 
from  the  date  of  the  deed,hrought  the  trans- 
action within  the  terms  of  the  statute  of 
Anne  (1).     Now,  it  is  to  be  observed  that 
Captain  Long  did  not,  in  the  result,  take 
more  than  5/.  per  cent,  interest.  He  actually 
received,  on  the  29th  of  September  1844, 
under  the  terms  of  the  deed,  interest  at 
the  rate  of  41.  per  cent,  from  the  29th 
of  March ;  and  the  greatest  amount  which 
by  the  Statute  of  Anne  he  was  entitled 
to  take  was  interest  at  5l,  per  cent,  from 
the  4th  of  May,  which  would  be  a  greater 
sum  than  what  he  actually  received,  and, 
therefore,  there  was  no  taking  of  usurious 
interest  within  the  Statute  of  Anne;  and 
whatever  interest  may  have  been  reserved 
there  was  not  a  larger  amount  actually 
taken  than  the  statute  permits.    Then,  was 
there  a  larger,  t.  e,  an  usurious,  interest  re- 
served ?    The  words  of  the  statute  are,  that 
all  bonds,  &c.  whereupon  or  whereby  there 
shall  be  reserved  or  taken  above  the  rate 
of  5/.  for  every  100/.  for  a  year,  are  to  be 
void.     It  is  clear  that  on  the  face  of  the 
deed  itself  there  is  no  reservation  of  usu- 
rious interest ;  no  reservation  above  5/.  for 
every  100/.  for  a  year ;  because  the  clause 
of   redemption   stipulates    for   the    legal 
amount  of  interest,  vis.  5/.  per  cent,  per 
annum.  But  it  was  said  that  the  deed  does 
not  represent  the  real,  or  at  least  the  entire, 
contract  between  the  parties,  because  no 
money  was  paid  until  May ;  and  that  the 
real  contract  was  to  be  found  in  the  agree- 

(1)12  Anne,  stat  2.  c.  16.  Section  1.  enacts  to 
the  following  effect: — That  no  person,  after  the 
29th  of  September  1714,  upon  anv  contract  which 
shall  be  made  after  that  day,  shall  take,  directly 
or  indirectly,  for  loan  of  any  monies,  wares,  mer- 
chandise or  commodities  whatsoeyer,  above  the  value 
of  5L  for  the  forbearance  of  100(.  for  a  year,  and  so 
after  that  rate  for  a  greater  or  lesser  sum  or  longer 
or  shorter  time ;  and  that  all  bonds,  contracts  and 
assurances  whatsoeTer,  made  after  the  time  aforesaid 
for  pajrment  of  any  principal,  or  money  to  be  lent, 
or  covenanted  to  be  performed  upon  or  for  any 
usury,  whereupon  or  whereby  there  shall  be  reserved 
or  taken  above  the  rate  of  5L  in  the  hundred  as 
aforesaid,  shsll  be  utterly,  void ;  and  that  all  per- 
sons who  shall,  upon  any  such  contract,  take  by 
way  or  means  of  any  corrupt  bargain,  loan,  fire, 
or  by  any  deceitful  way  or  means,  or  by  covin, 
engine  or  deceitful  conveyance,  a  larger  amount  of 
interest  than  51.  per  cent,  shall  forfeit  treble  value. 


ment  contained  in  the  memorandum  of  the 
29th  of  March  1844,  which  stipulates 
that  the  interest  to  be  paid  shall  be  calcu- 
lated according  to  the  rate  mentioned  in  the 
deed.  This  is  the  same  contract  as  the 
contract  in  the  deed,  except  as  to  the  period 
from  which  the  interest  is  to  run,  and, 
therefore,  on  the  face  of  the  contract  there 
is  no  usury** 

Now,  what  is  the  meaning  of  the  word 
''reserved"  in  the  statute?  The  cases 
hHiy  perfectly  settled  this  point.  In  Floyer 
y^,  Edwards  (2)  Lord  Mansfield  says  (p. 
599),  "An  actual  borrowing  of  money, 
with  a  penalty  on  forbearance,  is  no  usury, 
if  the  party  borrowing  can  discharge  him- 
self by  payment  within  the  time.  And  the 
case  in  CroA:e(3),  which  says,  this,  is  much 
stronger  than  the  present  case,  by  the 
difference  of  the  penal  sum  which  is 
greater.  In  Hawkins*  Pleas  of  the  Crown^ 
book  1,  ch.  29,  sec.  36,  it  is  expressly  laid 
down,  that  where  it  is  in  the  election  of  the 
party  borrowing  to  discharge  himself,  and 
so  avoid  paying  the  increased  interest,  it  is 
not  usury."  And  so  in  Burton's  ease  (4),  it 
being  in  the  election  of  the  grantor  to  have 
paid  and  frustrated  the  rent,  this  is  not 
usury.  Another  important  case  (not  cited 
in  the  argument)  is  Tate  v.  Wellings  (5). 
There  the  obligor  of  a  bond  had  applied  to 
the  obligee  for  the  loan  of  a  sum  of  money, 
which  the  obligee  agreed  to  let  him  have, 
but  said  he  should  expect  the  same  interest 
which  he  was  receiving  in  the  short  annu* 
ities,  viz.  8/.  105.  per  cent.,  which  being 
assented  to,  it  was  agreed  that  the  money 
should  be  raised  by  a  sale  of  short  annu- 
ities to  the  amount  of  912/.  12^.  6c/.,  and  a 
bond  was  drawn  up,  dated  the  Ist  of  Sep- 
tember 1784,  by  which  the  obligor  was 
bound  to  replace  that  amount  in  the  same 
stock  on  the  1st  of  September  1785,  but 
that  if  it  were  not  replaced  by  that  time, 
he  was  to  repay  912/.  129.  6(/.  on  the  1st 
of  January  1786,  and  to  pay  in  the  mean 
time  such  interest  as  the  stock  would  have 
produced ;  and  it  was  held,  that  because 
he  had  in  the  first  year  the  option  to  re- 
place the  stock,  and  so  relieve  himself,  it 
saved  the  ulterior  contract,  by  which  after 

(2)  Loffl,594. 

(S)  Roberts  v.  Trenayne,  Cro.  Jac.  507« 

(4)  5  Rep.  69,  a. 

(5)  3  Term  Rep.  531. 
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the  first  year  he  was  bound  to  replace  the 
principal  and  interest  beyond  5/,  per  cent. 
The  Loid  Chief  Justice  says  (p.  537)  "  I 
have  had  some  doubt  in  my  mind  in  the 
course  of  the  argument,  whether,  as  the 
defendant  had  no  power  to  replace  the  stock 
after  the  expiration  of  the  year,  it  did  not 
become  a  loan  of  money  from  that  time, 
with  a  reservation  of  usurious  interest,  and 
that  the  pretence  of  transferring  the  stock 
was  merely  a  colour  for  the  usurious  trans- 
action. But  my  doubt  is  now  removed  t 
for  this  case  ought  not  to  have  a  colour 
imputed  to  it  wluch  is  expressly  negatived 
by  the  finding  of  the  jury.  If,  then,  this 
transaction  were  legal  during  the  first  year, 
18  there  anything  superadded  to  make  it 
usurious  ?  I  think  not."  And  Mr.  Justice 
BuUer  says,  *'  In  order  to  support  the  de- 
fence set  up,  it  must  be  shewn  that  the 
contract  was  usurious  at  the  time  when  it 
was  entered  into ;  for  if  it  were  legal  at 
that  time,  no  subsequent  event  can  make  it 
usurious."  I  therefore  am  of  opinion  that 
neither  in  the  deed  nor  in  the  memorandum 
in  this  case  is  there  a  usurious  reservation 
of  interest  within  the  statute.  I  do  not 
say  that  such  a  construction  might  not  be 
put  on  the  deed  and  agreement  if  there 
were  any  evasion,  if  this  were  a  mere  con- 
trivance, if  there  had  been  an  agreement 
that  the  money  should  be  paid  at  the  day 
of  the  date  of  the  deed,  or  if  there  had 
been  anything  to  indicate  an  intention  to 
secure  or  to  take  more  than  the  legal  rate 
of  5/.  per  cent,  per  annum.  There  is,  how- 
ever, nothing  in  support  of  such  a  case ;  on 
the  contrary,  the  whole  evidence  is  against 
it.  In  Banglay*9  ease  (6)  a  warrant  of 
attorney  was  given  for  securing  repayment 
of  600/.  and  interest  firom  the  25th  of 
March.  It  was  said  by  Lord  Eldon,  that 
if  the  600/.  was  not  paid  on  the  25th  of 
March,  but  was,  in  fact,  advanced  in  par- 
cels at  different  times,  the  last  of  which 
was  on  the  1st  of  June  following,  it 
would  have  been  impossible  to  say  that 
the  transaction  was  not  usurious.  But  in 
the  present  case  the  evidence  clearly 
shews  that  the  intention  was  to  advance 
the  money  immediately,  and  that  the  only 
reason  why  the  money  was  not  advanced 
on  the  execution  of  the  deed  was,  because 

(6)  1  Rom,  171. 


the  borrower  was  unable  to  carry  out  his 
part  of  the  agreement.  This  brings  the  caae 
within  the  subsequent  expressions  of  Lord 
Eldon,  which  explain  what  was  meant  by  the 
part  just  quoted — "  It  has  been  said  that 
Banglay  had  the  600/.  ready,  that  the 
bankrupt  might  have  had  it,  and  the  case 
has  been  assimilated  to  that  of  a  banker :  and 
if  that  was  in  fact  the  agreement,  and  the 
transaction  was  bond  fide  that  the  money 
being  as  it  were  paid  to  the  bankrupt,  and 
repaid  by  him  to  the  lender,  or  left  in  his 
hands  to  be  drawn  out  as  he  [the  bankrupt] 
wanted  it,  I  do  not  think  that  the  money  not 
being  ready  at  a  subsequent  time,  though  a 
breach  of  the  contract,  would  affect  it  with 
usury."  And  here  the  money  was  left  in 
Capt.  Long's  hands  (if  in  his  hands  at  all) 
for  the  express  purpose  of  being  paid  to  the 
Norwich  Union  Company  at  the  time. 

Independently,  however,  of  the  grounds 
upon  which  it  may  be  held  that  &e  deed 
itself  is  not  usurious,  the  effect  of  the  agree- 
ment and  the  dealings  of  the  parties  might 
be  that  the  contract  might  be  void  although 
the  deed  itself  was  not  usurious.  Now, 
if  we  look  at  the  position  of  the  parties, 
we  find  Capt.  Long  to  have  procured  a 
transfer  of  the  second  mortgage  firom 
Cockell  for  5,000/.,  but  that  the  first 
mortgage  for  7f500/.  was  still  subsisting 
in  the  trustees  for  the  Norwich  Union 
Company.  The  effect  would  be,  that  in- 
terest on  the  first  mortgage  waa  running 
on  and  erecting  itself  into  a  charge  on  the 
land  as  against  those  claiming  under  the 
second  mortgage.  A  stipulation,  therefore, 
that  the  deed  of  transfer  of  the  first  mort- 
gage should  bear  date  on  the  day  of  the 
date  of  the  transfer  of  the  second  mortgage 
would  not  necessarily  be  a  usurious  stipu- 
lation. It  might  have  this  construction, 
that  Storie  undertook  to  pay  this  interest 
so  as  to  prevent  it  being  a  charge  on  the 
land ;  and  it  is  evident  that  something  of 
this  sort  was  intended,  for  otherwise,  why 
is  any  mention  made  of  the  second  mort- 
gage? Wliat  is  the  meaning  of  the  re- 
cital of  there  having  been  that  security 
entered  into,  and  of  the  transfer  of  it, 
and  then  the  agreement  that  the  deed  of 
transfer  of  the  first  mortgage  for  7»600/. 
shall  bear  date  as  of  that  day,  namely,  the 
29th  of  March,  and  that  interest  thereon 
shall  be  payable  from  that  date,  not  under 
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Uie  deed,  but  calculated  according  to  die 
xate  mentioned  in  the  deed? 

Objections  were  also  taken  to  tbe  frame 
of  the  suit,  and  it  was  contended  that  no  re- 
lief could  be  given  in  it  under  the  following 
circumstances : — It  appears  that  Capt.  Long 
had  in  Bis  lifetime  instituted  anodier  suit 
for  foreclosing  the  mortgages ;  that  in  that 
suit  a  motion  had  been  made  for  a  receiver, 
which  had  been  refused,  the  costs  of  the 
motion  being  reserved;  that  an  appeal 
from  that  decision  had  been  dismissed 
with  costs.  These  costs  have  never  been 
paid,  Capt.  Long  is  dead,  and  the  suit 
is  therefore  abated,  and  the  present  bill, 
taking  no  notice  olf  these  proceedings,  is 
filod  by  his  executors.  Now,  to  this  bill, 
thus  instituted,  two  objections  have  been 
taken ;  first,  that  no  decree  can  be  made 
in  this  suit,  because  the  proper  mode  of 
proceeding  was  to  have  revived  the  original 
suit ;  and,  secondly,  that  at  any  rate  no 
steps  will  be  allow^  to  be  taken,  and  all 
proceedings  taken  will  be  set  aside  aa 
irregular,  until  the  costs  ordered  to  be 
paid  by  the  decree  on  appeal  in  the  abated 
suit  have  been  satisfied.  In  the  first 
place,  what  would  have  been  the  course 
if  the  existence  of  the  first  suit  had  been 
pleaded  in  bar  to  the  present  suit?  (I  say 
nothing  on  the  question,  whether  an 
abated  suit  can  or  cannot  be  pleaded.) 
There  would  have  been  a  reference  to  the 
Master  to  inquire  whether  the  two  suits 
were  for  the  same  object,  and  then  if  the 
firat  suit  had  been  after  that  report  pro- 
ceeded with,  it  is  true  that  all  the  expense 
of  the  present  suit  would  have  been  avoided. 
But  if  the  defendant  Storie  had  pleaded 
the  previous  suit,  it  would  have  been  in 
the  power  of  the  Court  to  have  dealt  with 
both  suits,  according  to  the  justice  of  the 
case ;  and  if  the  second  suit  haid  been  found 
better  adapted  to  the  justice  of  the  case, 
the  Court  would  have  ordered  payment  of 
the  costs  in  the  first  suit  already  directed 
to  be  paid,  and  stayed  all  further  proceed- 
ings in  it;  and  the  second,  the  present 
suit,  to  be  proceeded  with.  The  existence 
of  the  old  suit,  therefore,  is  not  necessarily 
a  bar  to  the  prosecution  of  this  suit,  and  I 
cannot  dismiss  this  suit  on  the  sole  ground 
of  the  pendency  of  the  former. 

Then,  on  the  question  of  expense, 
Uie  defendants  allowed  all,  or  nearly  all, 


the  expenses  in  the  second  suit  to  be  in- 
cnned  before  they  took  the  objection  that 
the  first  suit  was  still  pending.  They  have 
not,  therefore,  made  the  proper  use  of  the 
objection,  such  as  it  is.  On  the  other 
hand,  the  line  of  conduct  of  the  plaintifis 
is  certainly  not  such  as  ought  to  be  en- 
couraged. They  might  have  revived  the 
old  suit,  and,  for  all  that  appears  to  the 
contrary,  might  have  obtained  in  it  all 
the  relief  which  they  seek  by  their  new 
bill.  The  plaintiff  in  the  old  suit  had 
made  two  motions,  the  costs  of  one  of 
which  were  reserved,  and  the  costs  of  the 
other  the  present  plaintifis  would  have  to 
pay.  In  order  to  avoid  that,  they  filed 
the  present  bill.  They  had  power  to  do 
so,  but  I  shall  give  them  no  costs  in  this 
suit  unless  they  submit  to  pay  the  costs 
ordered  to  be  paid  by  the  plaintiff  in  the 
original  suit. 


L.C. 

1851. 

April  29,  30 ; 

May  2. 

1852. 

Feb.  26. 


MONRO  O.  TAYLOR. 


Specific  Performance  —  Sale  of  Lands 
** partly  Freehold^  partly  Leasehold^'^Un'' 
certainty  ofBoundaries^-Renewal  of  Lease. 

In  a  contract  for  sale  the  lands  were  de^ 
scribed  as  partly  freehold  and  partly  leasee 
hold.  The  title  deeds  did  not  clearly  define 
the  boundaries  and  extent  of  the  two  proper* 
ties ;  but  the  uncertainty  did  not  arise  from 
an  instr%iment  incapable  of  legal  construction 
fa  thai  respect  t^^Held^  that  such  an  uneer'^ 
tainty  was  not  an  objection  to  a  decree  for 
specific  performance. 

The  vendor  of  leaseholds^  held  under  an 
ecclesiastical  corporation^  previously  to  his 
contract  for  sale  was  in  treaty  with  the 
lessors  for  a  renewal  of  the  lease,  and  coU" 
tinned  such  treaty  after  the  contract :  -— 
Held,  that  this  did  not  throw  upon  him  the 
obligation  of  procuring  such  renewal  for  the 
benefit  of  the  purchaser. 

The  bill  was  filed  for  the  specific  per- 
formance of  a  written  agreement,  dated  the 
31st  of  July  1845,  in  the  following  words :-— 
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*^  Memorandum,  that  G.  L.  Taylor,  of 
&c.,  agrees  to  purchase  of  Robert  Monro, 
of  &c.,  the  premises  called  Belmont 
House,  partly  freehold  and  partly  lease- 
hold, for  the  sum  of  7,7502.,  the  purchase 
to  he  completed  on  the  1st  day  of  Novem^ 
ber  next,  possession  to  be  given  on  signing 
the  formal  agreement,  to  be  drawn  up 
agreeably  to  the  terms  of  this  minute,  when 
the  sum  of  2,750/.  is  to  be  paid  by  Mn 
Taylor  on  account  of  the  purchase-money. 
[Provision,  that  the  residue  is  to  be  secured 
by  mortgage  on  the  premises].  Mr* 
Taylor  agrees  to  take  the  same  title  as 
Mr.  Monro  took  on  purchasing  from  the 
devisees  and  executors  of  the  late  Duke  of 
Brunswick.  [Provision,  that  Mr.  Taylor 
should  also  purchase  certain  stables,  fix* 
tures,  barges,  &c.,  and  have  the  option  of 
purchasing  any  part  of  the  furniture  at  a 
valuation].  Mr.  Monro  to  bear  such  ex- 
penses as* are  usually  borne  by  a  vendor, 
and  Mr.  Taylor  those  usually  borne  by  a 
purchaser ;  and  each  party  to  pay  the  ex- 
pense of  his  own  surveyor." 

No  other  agreement  was  signed,  nor 
was  any  part  of  the  purchase-money  paid. 

In  the  conveyance  of  the  premises  from 
the  Duke  of  Brunswick  to  the  plaintiff  in 
December  1832,  the  freehold  portion  was 
described  as  a  '^messuage  or  tenement, 
being  one  of  the  two  into  which  the  capital 
messuage  called  Belmont  House  was  for- 
merly divided  [describing  the  appur- 
tenances], situate  and  being  on  the  north- 
west side  of  the  road  leading  firom  London 
to  Wandsworth,  near  Vauxhall  aforesaid, 
and  abutting  south-east  upon  the  said  road ; 
and  also  all  that  plot,  piece,  or  parcel  of 
land  or  ground,  being  part  and  parcel  of  a 
large  piece  or  parcel  of  ground  formerly 
occupied,"  &c. ;  "  which  said  plot,  piece, 
or  parcel  of  land  or  ground,  containing 
in  front  towards  the  east,  next  the 
turnpike-road  leading  from  Vauxhall  to 
Wandsworth,  twenty-nine  feet  by  ad- 
measurement, little  more  or  less,  bounded 
on  the  south  by  the  messuage  herein- 
before described,  and  the  forecourt  and 
garden  thereof,  and  on  the  north  by  the  said 
premises,  formerly  occupied,"  &c.  The 
leasehold  portion  was  described  as  "  all  that 
piece  or  parcel  of  ground  situate,  lying, 
and  being  at  the  back  part  of  the  free- 
hold messuage  or  tenement  and  premises, 


now  or  late  in  the  occupation  of  Enos 
Smith,  at  Vauxhall,  called  Belmont  House, 
and  forming  part  of  the  garden  belonging 
to  the  said  premises,  extending  down  to 
the  River  Thames,  and  on  the  north  side 
thereof  next  and  adjoining  ground  and 
premises  heretofore  belonging  to*"  &c. ; 
*'  and  then  running  in  an  oblique  direction 
across  the  said  garden,  at  the  upper  end 
thereof,  next  and  adjoining  the  freehold 
part  of  the  lawn  or  garden  late  of  the  said 
Enos  Smith,  then  running  in  a  line  down 
the  River  Thames  on  the  south  side  of  the 
said  premises,  abutting  on  the  wall  dividing 
the  said  premises  late  of  the  said  Enos 
Smith  from  premises  late  belonging  to  D. 
Pratbemon,"  &c.,  '*  which  said  premises 
were  some  time  since  sold  by  the  devisees  in 
trust  of  Sir  J.  Mawbey,"  &c. ;  "  and  were, 
with  certain  other  parcels,  demised  by  the 
Dean  and  Chapter  of  Canterbury  to  the 
said  Sir  J.  Mawbey  and  D.  Pratbemon 
respectively,  comprised  in  Lot  4  of  the 
particulars  of  sale."  The  description  in 
the  lease  of  June  1831,  under  which  the 
premises  were  then  held,  and  in  the  lease 
of  June  1838,  under  which  the  same  pre- 
mises were  held  at  the  date  of  the  contract 
between  the  plaintiff  and  the  defendant, 
was  substantially  the  same  as  that  con- 
tained in  the  assignment  to  the  plaintiff. 
The  term  in  each  lease  was  twenty-one 
years,  reserving  a  yearly  rent  of  2«.  The 
premises  were  not  assignable  without  the 
licence  of  the  dean  and  chapter. 

The  plaintiff  had  applied  for  a  renewal 
of  the  lease  by  the  dean  and  chapter 
before  the  contract  with  the  defendant,  and 
the  dean  and  chapter  had  required  that  in 
the  proposed  new  lease  a  plan  of  the  de- 
mised premises  should  be  inserted,  shewing 
the  boundaries  and  dimensions  thereof. 
Whilst  the  correspondence  with  reference 
to  the  plan  was  going  on,  it  was  discovered 
that,  in  an  old  surrendered  lease  of  the 
same  premises,  of  the  date  of  1810,  there 
was  a  plan,  drawn  on  a  scale  of  a  chain  to 
an  inch,  stating  the  superficial  quantity  to 
be  two  roods.  Two  surveyors,  one  for  the 
plaintiff  and  the  other  for  the  dean  and 
chapter,  thereupon  met,  and  a  plan,  mark- 
ing the  boundaries  of  the  leasehold  pre* 
mises,  so  as  to  make  the  same  contain 
exactly  two  roods,  was  prepared  by  such 
surveyors,  on  the  13th  of  May  1846.     By 
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comparison  of  the  boundaries  set  out  in 
the  plan  thus  prepared,  vriih  the  boun- 
daries in  the  plan  on  the  lease  of  1810, 
measured  according  to  the  scale  there 
stated,  it  appeared  Uiat  the  superficial  con-» 
tents  of  the  demised  premises  were  repre-* 
sented  as  greater  in  the  old  than  in  the 
new  plan.  The  dean  and  chapter  were 
advised  that  the  quantity  of  two  roods 
mentioned  in  the  old  plan  was  an  approxi-* 
mation  only,  and  that  the  actual  dimensions 
ought  to  be  determined  by  admeasurement, 
according  to  the  scale ;  and  that,  therefore, 
in  any  renewed  lease,  the  plan  should  be 
drawn  in  strict  conformity  with  that  of 
1810,  but  omitting  the  superficial  quantity 
of  two  roods. 

A  correspondence  had  taken  place  be- 
tween the  solicitors  of  the  plaintiff  and  the 
defendant  on  the  subject  of  the  negociation 
with  the  dean  and  chapter.  On  the  17th 
of  June  1846  the  plaintiff's  solicitors  in- 
formed the  defendant's  solicitors  that  the 
dean  and  chapter  having  declined  to 
accede  to  the  plan  settled  by  the  surveyors, 
they  feared  there  was  no  alternative  but 
to  accept  the  lease  as  tendered  by  the 
dean  and  chapter,  and  obtain  the  licence  to 
assign.  The  defendant's  solicitors,  on  the 
9th  of  July,  replied  that  they  would  advise 
their  clients,  the  Western  Gas  Light  Com- 
pany (on  whose  behalf  the  defendant 
stated  tiiat  he  had  purchased),  to  complete 
the  purchase  if  the  plaintiff  would  obtain 
a  renewed  lease  in  all  respects  the  same 
as  the  lease  of  June  1838,  except  as  to 
dates.  The  dean  and  chapter  objected  to 
grant  the  renewed  lease  in  the  form  thus 
required,  and  intimated  that  the  licence 
should  be  conditional  on  the  new  lease 
containing  the  approved  plan.  On  the 
21st  of  July  the  defendant's  solicitors 
wrote  to  the  plaintiff's  solicitors  :— '*  If 
you  can  obtain  a  licence  for  assigning  to 
our  clients  the  existing  lease  without  any 
condition,  so  that  we  may  hereafter  object 
to  any  unreasonable  deviation,  we  think 
they  ought  to  be  satisfied,  and  therefore 
we  shall  recommend  it."  On  the  6th  of 
August  1846  the  defendant's  solicitors 
wrote  to  the  plaintiff's  solicitors,  "  that  as 
the  leasehold  and  freehold  portion  of  the 
property  have  not  been  defined  as  requested, 
and  as  the  licence  to  assign  has  been  refused, 
the  company  have  no  alternative  but  to 


abandon  the  contracft  and  hold  your  client 
responsible  for  compensation."  The  plain- 
tiff declined  to  accede  to  the  abandonment 
of  the  contract,  and  intimated  that  the 
licence  would  be  forthwith  obtained.  Va- 
rious modes  of  settlement,  during  the 
months  of  September,  October  and  No- 
vember, were  proposed  but  not  acted  upon ; 
and  in  December  1846  a  bill  for  specific 
performance  of  the  contract  was  filed.  The 
cause  was  heard  before  Wigram,  Y.C,  who 
made  a  decree,  dated  the  26th  of  June 
1848,  declaring  that  the  plaintiff  was 
entitled  to  specific  performance,  subject  to 
his  making  a  good  title ;  and  the  usual 
reference  was  directed. 

The  Master  by  his  report  found  that  the 
plaintiff  could  make  such  good  tide,  and 
that  he  first  shewed  such  good  tide  on  the 
3rd  of  November  1849,  the  day  when  an 
attested  copy  of  the  lease  of  1810  and  the 
plan  tiiereto  annexed  was  produced  by  the 
plaintiff's  solicitor  and  left  in  the  Master's 
Office.  To  this  report  the  defendant  ex- 
cepted, on  the  ground  that  a  good  tiUe 
could  not  be  shewn ;  and  on  the  other  hand, 
the  plaintiff  excepted,  on  the  ground  that 
a  good  tide  was  shewn,  and  that  before 
the  filing  of  tiie  bill. 

The  cause  came  on  to  be  heard  before 
Vice  Chancellor  Wigram  on  these  excep-* 
tions  and  further  directions ;  and  a  decree 
was  made  on  the  20th  of  February  1850, 
whereby  the  exceptions  of  both  parties 
were  overruled ;  and  the  Master  was 
directed  to  compute  the  purchase-money 
due  to  the  plaint^QT,  and  to  compute  interest 
on  the  5,000/.,  part  of  the  purchase- 
money,  for  three  years,  commencing  from 
November  1845,  at  the  rate  of  51.  per  cent* 
and  on  the  residue  of  the  purchase-money 
for  three  years,  at  the  rate  of  5/.  per  cent., 
and  the  whole  of  the  purchase-money  from 
the  expiration  of  the  three  years  firom  the 
di^te  of  the  report,  according  to  the  agree-* 
ment;  and  the  Master  was  to  take  an 
account  of  the  rents  and  profits  from  the 
1st  of  November  1845,  and  that  what 
should  be  coming  on  the  account  of  rents 
and  profits  should  be  deducted  from  what 
should  be  due  to  the  plaintiff  for  interest  ; 
and  upon  the  plaintiff  executing  a  proper 
conveyance,  it  was  ordered  that  the  defen- 
dant shotdd  pay  to  the  plaintiff  what 
should  remain  due  for  principal  and  intern 
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est.     Against  this  decree  the  defendant 
appealed. 

The  Solicitor  General  and  Mr,  AmphleUf 
for  the  plaintiff. 

Mr*  RoUj  Mr,  Malins^  and  Mr,  Miekle'- 
thwaitj  for  the  defendant. 

The  following  cases  were  cited— 

Freme  v.  Wright,  4  Madd.  364. 
Grove  y.  Bastardy  2  PhOl.  619 ;  s.  c. 

17  Law  J.  Rep.  (n.s.)  Chanc.  351. 
Taylor  v.  Brown,  2  Beav.  180 ;  s.  c.  9 

Law  J.  Rep.  (n.s.)  Chanc.  14. 
King  y.  Wilson,  6  Beav.  124. 
And  as  to  costs — 

Long  ▼.  CoUier,  4  Russ.  269. 
Seoones  v,  MorreU,  1  Beav.  251. 
Sidebotham  v.  Barrington,  5  Beay.  261. 

Feb.  26.  —  The  Lord  Chakcellor 
(Truro),  after  stating  the  &cts  of  the  case, 
proceeded  as  follows :— It  has  been  objected 
that  the  agreement  ought  not  to  be  enforced 
on  account  of  the  generality  of  the  expres- 
sion "partly  fireehold  and  partly  lease- 
hold ;*'  but  I  think  this  objection  is  ground- 
less. I  am  not  aware  that  it  ever  has  been 
held  that  a  contract  for  the  purchase  of  a 
freehold  and  leasehold  property  must  define 
the  precise  boundary  of  what  it  is  of  each ; 
nor  do  I  think,  on  principle,  the  indefinite- 
ness  of  such  a  description  in  the  contract 
ought  to  be  deemed  a  justifiable  reason 
for  not  enforcing  it.  If  the  boundaries 
are  known  to  ^e  parties  at  the  time  of  the 
contract,  the  indefiniteness  of  the  descrip- 
tion is  manifestly  immaterial ;  and  even  if 
it  is  not  known  at  the  time,  and  the  pur- 
chaser should  find  the  quantity  of  freehold 
is  less  than  he  expected,  and  this  should  be 
prejudicial  to  him,  still  if,  as  in  the  present 
case,  there  is  no  proof  of  concealment  or 
misrepresentation  on  the  part  of  the  vendor, 
the  purchaser  would  only  have  to  blame 
himself  for  his  own  imprudence  in  not  in- 
quiring what  were  the  relative  quantities 
of  the  freehold  and  leasehold  premises 
before  he  entered  into  the  contract.  As  to 
the  statement  that  representations  respect- 
ing the  boundaries  were  made  prior  to  the 
contract,  I  think  there  is  no  sufficient  proof 
of  that.  But  it  is  alleged  that  the  corre- 
spondence shews  that  the  original  contract 
had  been  abandoned,  and  a  trea^  for  a 


new  agreement  had  been  entered  into. 
This,  however,  I  do  not  think  is  the  case. 
The  letters  merely  amount  to  a  mode  of 
obviating  the  difficulty,  which,  in  the 
opinion  of  the  purchaser,  stood  in  the  way 
of  completion  of  the  purchase. 

It  is  further  said,  that  the  defendant  gave 
notice  of  abandonment  of  the  contract, 
and  that  notice  had  the  effect  of  putting  an 
end  to  the  contract :  but  it  appears  to  me, 
frx>m  a  passage  in  the  evidience,  that  that 
notice  was  afterwards  waived  by  the  sub- 
sequent conduct  of  the  defendant's  so- 
licitors; but  besides,  the  circumstances 
of  the  contract  were  not  such  as,  in  my 
opinion,  to  entitle  the  defendant  to  give 
a  notice  of  abandonment 

It  is  objected  that  this  dispute  respect- 
ing the  division  between  the  freehold 
and  leasehold  portion  of  the  estate,  is 
a  reason  why  ibis  Court  should  not  en- 
force the  agreement :  but  I  cannot  assent 
to  that.  I  will  assume  for  the  purpose 
of  the  argument  that  a  vendor,  who  con- 
tracts to  sell  property  described  as  "partly 
freehold  and  partly  leasehold,"  and  in  the 
absence  of  specific  stipulations  relieving 
himself  from  the  obligation,  is  obliged  to 
shew  the  purchaser  what  part  is  freehold 
and  what  part  is  leasehold ;  and  that  in  the 
present  case,  the  stipulation  that  the  pur- 
chaser should  take  the  same  title  as  the 
vendor  had  from  the  devisees  and  executors 
of  the  Duke  of  Brunswick  does  not  remove 
that  obligation,  for  a  knowledge  of  the 
tenancy  of  the  different  portions  of  the 
estate  may  be  of  the  utmost  importance  as 
regards  the  beneficial  use  of  the  property. 
But,  assuming  this  to  be  the  law,  I  think 
that  by  the  production  of  the  lease  of  1810 
the  vendor  sufficiently  fulfilled  his  obliga- 
tion to  shew  what  part  was  leasehold  and 
what  part  was  fireehold,  even  supposing  it 
to  be  wholly  uncertain  whether  the  speci- 
fication of  "  two  roods"  is  to  be  taken  as 
against  the  dean  and  chapter,  or  whether 
the  dimensions  ought  to  be  determined  by 
the  application  of  a  scale,  and  the  larger 
quantity  be  thereby  determined  to  be 
leasehold.  I  put  out  of  the  question  the 
argument  that  the  uncertainty  is  only  an 
uncertainty  in  law,  and  an  uncertainty  that 
could  be  determined  by  a  decree  when 
pronounced,  which  would  determine  what 
the  contract  was  from  the  beginning,  and 


Vol.  XXL] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


529 


I  will  assame  that  there  is  an  uncertainty 
which  could  not  be  thus  determined,  and 
assuming  this,  is  it  such  an  uncertainty  as 
ought  to  he  raised  as  a  ground  for  refusing 
specific  performance  under  the  circum- 
stances of  the  case  ? 

It  is  agreed  on  all  hands  that  the  lease- 
hold part  occupies  the  whole  of  the  river 
frontage,  and  that  the  freehold  occupies 
the  whole  boundary  of  the  turnpike  road. 
The  only  uncertainty  is  what  is  the  exact 
position  of  the  division  line  between  the 
freehold  and  leasehold,  and  consequently, 
whether  the  leasehold  is  only  two  roods,  or 
somewhat  more — say  two  and  a  half  roods. 
I  lay  no  stress  on  the  smallness  of  the  quan- 
tity claimed  by  the  dean  and  chapter,  and 
I  will  suppose  it  to  he  of  the  utmost  im- 
portance to  the  purchaser  that  the  lease- 
hold should  consist  of  two  roods  only.  Sup- 
posing this  to  be  so,  and  assuming,  never- 
theless, that  the  additional  part  which  is 
claimed  by  the  dean  and  chapter  really 
is  freehold,  and  assuming  what  certainly 
may  not  be  more  prejudicial  to  the  pur- 
chaser,-that  it  is  wholly  uncertain  whether 
that  part  is  freehold  or  leasehold,  and 
such  an  uncertainty  can  never  be  removed, 
the  purchaser  has  sustained  no  damage — 
he  has  all  that  the  vendor  had  and  all  that 
the  purchaser  contracted  to  buy ;  for,  con- 
sidering the  value  of  the  good-will  of  a 
tenant  holding  under  the  dean  and  chap- 
ter, he  was  satisfied  to  take  the  estate 
without  stipulation  as  to  the  respective 
quantities  of  freehold  and  leasehold.  All 
he  has  to  do  is,  to  see  that  the  leasehold 
embraces  the  larger  rather  than  the  smaller 
of  the  two  quantities  of  which  it  is  admitted 
to  consist,  and  to  deal  with  the  estate  ac- 
cordingly for  the  purposes  to  which  he 
might  think  fit  to  apply  it.  After  such  a 
contract  as  that  entered  into,  if  two  and  a 
half  roods  had  been  the  quantity  mentioned 
in  the  body  of  the  plan  of  the  lease  of 
1810,  it  cannot  be  contended  that  the 
purchaser  would  be  entitled  to  resist  the 
specific  performance,  when  it  was  under 
a  general  description  which  did  not  define 
the  relative  positions  of  the  freehold  and 
leasehold*  and  when  there  is  no  proof  that 
any  representations  were  made  to  him  as 
to  the  quantity  of  the  one  or  the  other,  or 
the  boundaries  between  them :  and  how 
then  can  it  be  maintained  that  the  pur- 
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chaser  is  entitled  to  resist  the  specific  per- 
formance, merely  because  the  quantity  men- 
tioned in  the  body  of  the  plan  was  two  roods, 
while  the  scale  on  the  plan  from  the  dean 
and  chapter  gives  about  two  and  a  half  roods 
when  he  purchased  under  a  general  de- 
scription of  "  partly  leasehold  and  partly 
freehold,"  and  when  there  is  no  proof  that 
at  the  time  of  the  contract  he  was  ever  led  to 
suppose,  or  had  any  reason  to  suppose,  that 
the  leasehold  consisted  only  of  two  roods, 
or  the  boundary  line  between  the  freehold 
and  leasehold  was  of  the  one  portion  rather 
than  of  the  other  ?  To  resist  the  specific 
performance  upon  these  grounds,  when  it 
could  not  have  been  resisted  if  the  quantity 
specified  in  the  body  of  the  plan  had  been 
two  and  a  half  roods,  is  to  resist  the  specific 
performance  merely  on  account  of  the 
possibility  of  the  quantity  of  the  freehold 
being  greater,  and  the  bargain  somewhat 
more  beneficial  in  the  present  case  than  it 
would  have  been  if  the  quantity  mentioned 
in  the  body  of  the  plan  had  been  two  and 
a  half  roods,  and  there  had  been  no  doubt 
that  the  leasehold  consisted  of  as  great  an 
amount. 

As  to  the  notice  mentioned  in  Mr. 
Finch's  (the  agent  of  the  dean  and  chap- 
ter) letter  of  the  25th  of  July,  which  was 
to  this  effect: — **That  the  fine  set  and 
paid  for  the  renewal  of  the  lease  was 
expressly  on  an  understanding  that  the 
new  lease  should  contain  such  a  description 
and  plan  of  the  proposed  premises  as 
should  be  approved  by  the  dean  and  chap- 
ter :** — ^that  furnishes  no  reason  why  the 
contract  should  not  be  performed;  for 
independently  of  the  consideration  that 
the  defendant  purchased  without  any  sti- 
pulation as  to  the  relative  quantities  of  the 
leasehold  and  freehold,  the  letter  of  Messrs. 
Phillips  &  Son  (the  defendant's  solicitors) 
of  the  Ist,  renders  that  notice  immaterial: 
for  they  say — **  If  you  can  obtain  a  licence 
for  assigning  to  our  client  the  existing 
lease  without  any  condition,  so  that  we 
may  hereafter  object  to  any  unreasonable 
deviation,  we  think  they  ought  to  be  satis- 
fied, and  shall,  therefore,  recommend  it.** 
If  the  dean  and  chapter  should  hereafter 
insist,  when  a  renewid  is  applied  for,  that 
the  plan  in  the  lease  of  1810  should  be 
adopted,  omitting  the  specification  of  the 
quantity,  and  that  the  leasehold  should  be 
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stated  to  amount  to  tbe  quantity  for  which 
the  dean  and  chapter  has  contended,  that 
would  merely  be  a  demand  which  the 
defendant  would  be  prepared  to  expect, 
and  notwithstanding  the  expectation  of 
which  in  this  case,  his  solicitors  expressed 
their  willingness  to*  accept  the  assignment 
of  the  lease. 

But  it  is  further  contended  that  the 
delay  which  has  taken  place,  and  the 
position  of  the  company  on  whose  be- 
half the  defendant  purchased,  furnishes  a 
reason  why  the  Court  should  not  enforce 
the  agreement.  It  is  submitted  by  the 
answer  that  by  reason  of  the  serious  and 
prejudicial.delay  that  had  arisen  previous 
to  the  month  of  August  1846  in  the  com- 
pletion of  the  purchase,  which  would  pre- 
vent the  company  from  commencing  the 
manufacture  of  gas,  and  proceeding  with 
building  operations  which  were  absolutely 
necessary,  and  which  had  been  determined 
on  by  the  company  on  the  defendant  enter- 
ing into  the  contract,  the  defendant  was 
justified  in  abandoning  the  contract,  and 
the  more  especially  as  the  company  had 
been  compelled  by  reason  of  such  delay 
to  purchase  other  and  less  advantageous 
premises  for  the  purpose  of  carrying  on 
the  manufacture  of  gas.  There  does  not 
appear  to  me  to  be  any  evidence  of  this, 
or  that  the  plaintiff  or  his  solicitor  was 
aware  of  the  purpose  for  which  the  defen- 
dant or  the  company  made  the  purchase. 
But  even  if  that  were  otherwise,  the 
defendant  might  have  at  once  put  an  end 
to  the  delay  by  assenting  to  the  claim  of 
the  dean  and  chapter,  which  he  might  have 
done  without  having  any  stipulation  or 
understanding  as  to  the  quantity  of  the 
leasehold. 

Another  objection  urged  by  the  defen- 
dant is,  that  the  plaintiff  contracted  and 
was  bound  to  procure  a  renewed  lease  for 
the  defendant.  But  this  is  not  so.  It  is 
true  the  plaintiff,  prior  to  the  contract, 
was  in  treaty  for  a  new  lease,  and  he  made 
an  exertion  to  procure  it;  but  the  contract 
itself  is  silent  in  respect  of  any  renewal, 
and  the  plaintiff  in  the  absence  of  express 
words  must  be  taken  only  to  have  assigned 
what  he  himself  had,  either  in  law  or  in 
equity,  unless  there  were  special  circum- 
stances creating  an  obligation  independent 
of  the  contract.     It  was  expected  that  the 


plaintiff  would  endeavour  to  procure  a 
renewal,  if  it  were  only  with  a  view  to  his 
own  benefit  in  the  event  of  the  contract 
breaking  off.  But  admit  he  did  so  for  the 
benefit  of  the  purchaser  alone,  (and  from 
the  general  tenor  of  the  correspondence, 
that  would  appear  to  be  the  case),  that 
did  not  create  an  obligation  on  the  part  of 
the  plaintiff  to  procure  such  a  renewal. 
There  is  no  proof  of  its  being  for  any  con- 
sideration; and,  therefore,  it  is  not  one 
which  a  court  of  equity  would  enforce  even 
if  it  had  not  been  waived  by  the  defendant, 
as  it  seems  to  me  to  have  been  by  the 
letter  of  1846. 

With  reference  to  the  defendant's  ex- 
ceptions, I  am  of  opinion,  for  the  reasons 
I  have  already  given,  that  a  good  title  is 
shewn  notwithstanding  the  uncertainty  as 
regards  the  boundary  line  to  which  I  have 
adverted. 

With  regard  to  the  plaintiff's  exception 
to  the  report  as  to  the  time  when  a  good 
tide  was  shewn,  I  think  the  exception 
ought  to  be  allowed.  Looking  at  the 
correspondence,  I  conceive  that  the  defen- 
dant or  his  agent  must  be  deemed  to  have 
known  in  the  course  of  the  correspondence, 
before  the  institution  of  the  suit,  what  was 
the  precise  point  in  dispute  between  the 
plaintiff  and  the  dean  and  chapter ;  and, 
consequently,  for  the  reasons  I  have 
already  given,  the  dispute  did  not  shew 
that  a  good  title  could  not  then  be  made, 
and  I  think  that  interest  ought  to  be 
allowed  from  the  time  fixed  for  the  com- 
pletion of  the  contract. 

With  regard  to  the  costs,  even  supposing 
that  a  good  titie  was  not  shewn  until  the 
attested  copy  of  the  lease  of  1810  was 
produced  in  the  Master's  ofiice,  I  agree 
with  the  Vice  Chancellor  that  the  same 
kind  of  litigation  would  have  arisen,  even 
if  the  lease  of  1810  had  been  produced 
before  the  filing  of  the  bill,  and  the  plain- 
tiff is  therefore  entitled  to  the  costs  of  the 
suit. 

Appeal  of  the  defendant  dismissed,  with 
costs;  and  the  plaintiff's  exceptions  to 
the  Master's  report  allowed. 
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Injunction — Debt — Promise  to  foregO'^ 
Irrevocable  Engagements  contracted. 

The  Court  will  restrain  a  party  from 
enforcing  a  legal  claim  where  promises  have 
been  made  to  the  person  legally  liable  not  to 
enforce  it^  upon  the  faith  whereof  obligations 
have  been  entered  into, 

L,  M,  while  a  feme  sole  became  the  owner 
of  a  bond  and  warrant  of  attorney ^  upon 
which  judgment  had  been  entered  up^  which 
the  plaintiffs  J.  W.  B,  M^  had  given  to 
secure  the  repayment  of  1,200/.,  and  she 
repeatedly  promised  not  to  enforce  the  securU 
tieSf  upon  which  the  plaintiff  J,  W.  B.  ilf, 
contracted  irrevocable  engagements.  L.  ilf, 
after  her  marriage^  jointly  with  her  husband, 
took  proceedings  at  law  against  J,  fV.  B.  M, 
to  enforce  payment  of  these  securities;  and 
upon  a  bill  filed  by  him, — Held,  thai  as 
L.  M.  had  by  her  representations  induced 
J,  W,  B.  M,  to  enter  into  irrevocable  en* 
gagementSf  she  could  not  repudiate  her 
assurances,  and  the  Court  granted  a  per^ 
petual  injunction  to  restrain  her  proceedings 
to  enforce  payment,  and  directed  satisfaction 
to  be  entered  up  on  the  judgment,  with  costs* 

The  facts  of  the  case  are  sufficiently 
stated  in  the  judgment,  where  most  of  the 
cases  cited  are  also  referred  to. 

Mr.  R,  Palmer  and  Mr,  Bates  appeared 
for  the  plaintiff,  James  William  Bayley 
Money. 

Hammersley  v.  the  Baron  de  Biel,  12 

CI.  &F.  45,  61,  78. 
NeviUcY.  Wilkinson,  1  Bro.  C.C.  543. 
Hcbbs  V.  Norton,  1  Vem.  136. 
Pearson  v.  Morgan,  2  Bro.  C.C.  388. 
Cross  v.  Sprigg,  6  Hare,  552 ;    s.  c.  19 

Law  J.  Rep.  (n.s.)  Chanc.  528. 
Flower  v.  Marten,  2  Myl.  &  Cr.  459 ; 

s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  167. 
WekeU  V.   Raby,  2   Bro.   P.C.   386, 

Toml.  ed. 
Kirk  V.  Clark,  Free.  Ch.  275. 
MaunseU  v.  ffhite,  1  Jo.  &  Lat.  539, 

557,  567. 

Mr,  WiUcock  and  Mr.  F.  T.  White 
appeared  for  the  defendants,  William  Prue 
Jorden  and  Louisa  his  wife. 


Doe  d.  Sweetland  ▼.  Webber,  1  Ad.  & 

£.  733  ;   s.  c.  3  Law  J.  Rep.  (n.s.) 

K.B.  208. 
Haigh  v.  Brooks,  10  Ad.  &  £.  309, 

323;  S.C.  2  P.  &D.  477;  9LawJ. 

Rep.  (n.s.)  Q.B.  99,  194. 
Longridge  y.  Dorville,  5  B.  &  Aid.  117, 

123. 

The  Master  of  the  Rolls. — ^The  plain- 
tiff in  this  case  seeks  to  restrain  the  defen- 
dants from  enforcing  execution  on  a  judg- 
ment entered  up  on  a  bond  and  warrant  of 
attorney,  given  by  him  in  November  1841 
and  February  1842  to  Charles  Mamell,  the 
brother  of  the  defendant,  Mrs.  Jorden. 
The  plaintiff  brings  forward  two  distinct 
grounds  for  the  relief  which  he  seeks: 
first,  he  alleges  that  the  defendant,  Mrs. 
Jorden,  the  legal  personal  representative 
of  the  obligee  in  the  bond,  is  estopped  from 
enforcing  any  money  due  upon  it,  by  reason 
of  her  solemn  declarations  and  assurances 
that  she  would  never  attempt  to  do  so, 
and  on  the  faith  of  those  assurances  irrevo- 
cable obligations  have  been  entered  into 
between  him  and  third  persons,  in  which 
all  the  parties  to  these  obligations  have 
acted  on  the  truth  of  such  declarations 
and  assurances.  Secondly,  the  plaintiff 
alleges  that  the  father  of  the  plaintiff,  and 
the  defendant,  Mrs.  Jorden,  then  Miss 
MameU,  entered  into  an  agreement  by 
which,  in  consideration  of  his  giving  up  to 
her  a  house  at  Midnapore  in  the  East 
Indies,  of  which  she  received  the  benefit, 
instead  of  settling  it  upon  his  son's  mar- 
riage, she  agreed  not  to  attempt  to  enforce 
payment  of  anything  from  the  plaintiff 
on  this  bond  or  warrant  of  attorney ;  and 
a  third  point  is  brought  forward  by  the 
plaintiff,  which  is  subordinate  to  the  other 
two, — that  in  case  the  Cotirt  should  be  of 
opinion  that  the  defendant  is  entitled  to 
recover  on  the  judgment,  the  plaintiff  then 
insists  that  the  amount  to  be  recovered 
ought  to  be  limited  to  one-third  of  the  sum 
nominaUy  secured  by  the  bond  and  warrant 
of  attorney.  The  facts,  so  far  as  I  consider 
it  necessary  to  refer  to  them  for  the  purpose 
of  explaining  the  conclusion  to  which  I  have 
come,  are  as  follows : — 

The  plaintiff  in  the  year  1841,  then  a 
young  and  inexperienced  man,  was  in- 
duced by  two  persons,  of  the  names  of 


532 


COURTS  OF  CHANCERY : 


[Nsw  Sbbixi 


Patrice  Gougis  and  Crouy  Chanel,  to  engage 
in  a  speculation  in  the  stock  market  for  the 
purchase  and  suhsequent  sale  of  Spanish 
honds,  in  the  expectation  of  a  rise  in  those 
securities.  At  the  same  time,  a  gentleman 
of  the  name  of  Hooper,  who  was  a  friend  of 
Mr.  Mamell,  was  induced  to  concur  in  the 
transaction.  Mr.  Mamell,  the  hrother  of 
Mrs.  Jorden,  then  Miss  Mamell,  was  ap- 
plied to,  to  furnish  funds  for  this  specula- 
tion, which  he  agreed  to  do  to  the  extent 
of  1,200/.  on  the  condition  that  at  his 
option  he  should  either  have  interest  on 
his  advance  at  the  rate  of  30/.  per  cent, 
per  annum,  or  one-eighth  of  the  profits 
realized.  According  to  this  arrangement,  I 
see  nothing  to  countenance  the  idea  that  he 
was  in  any  event  to  he  liable  for  any  loss,  if 
any  should  be  incurred  by  the  transaction. 
He  subsequently  elected  to  take  the  one- 
eighth  of  the  profits.  The  speculation 
turned  out  a  failure,  and  the  profits  nothing, 
and  consequently  he  was  entitled  only  to 
be  repaid  the  1,200/.  capital  he  had  ad- 
vanced. He  applied  to  have  this  money 
repaid,  and  three  bills  of  exchange  for 
500/.  each,  drawn  by  Hooper  on  and 
accepted  by  the  plaintiff,  were  indorsed 
by  Chanel  and  were  given  to  Mamell. 
In  November  1841,  Mamell  insisted  on 
the  plaintiff  and  Hooper  giving  him  a 
joint  and  several  bond  for  the  1,200/.  due, 
which  they  accordingly  did  on  the  23rd  of 
November  1841,  and  the  three  bills  were 
given  up,  and  on  the  4th  of  February 
following,  Mr.  Mamell  obtained  from  the 
plaintiff  a  warrant  of  attorney,  on  which, 
shortly  afterwards,  on  the  23rd  of  that 
month,  judgment  was  entered  up  against 
him  for  the  amount  due.  Mr.  Mamell  was 
the  intimate  friend  of  the  plaintiff's  father, 
whose  family  had,  as  it  is  alleged,  and 
seems  to  me  to  be  proved,  received  consi- 
derable benefits  from  him.  During  the  whole 
course  of  the  transaction  the  fkther  was 
absent  in  Spain,  and  many  observations 
have  been  made  on  the  supposed  advantage 
taken  of  this  young  man,  inexperienced  in 
the  ways  of  the  world,  and  deprived  of 
that  protection  which  his  father's  presence 
would  have  afforded.  I  am,  however,  of 
opinion  that  I  cannot  regard  any  such 
observations.  Mr.  Mamell  had  advanced 
the  1,200/.  to  the  four  persons  engaged  in 
this  transaction,  and  he  was  entitled  to  be 


repaid  this  amount  by  tliem,  and  they,  on 
the  &cts  as  they  appear  before  me,  were 
jointly  and  severally  liable  for  the  whole 
amount. 

The  case  made  by  the  bill  is  not,  although 
it  contains  a  suggestion  to  that  effect,  that 
the  securities  given  by  the  plaintiff  ought 
to  be  delivered  up  and  cancelled,  on  the 
ground  that  they  were  obtained  firom  him 
by  any  of  the  means  which  induce  a  court 
of  equity  to  interfere  to  prevent  deeds 
from  being  made  available  against  the 
persons  who  execute  them,  nor,  in  truth, 
if  such  a  case  had  been  brought  forward, 
could  it  have  been  successfully  maintained 
on  the  admitted  facts.  Whether,  having 
regard  to  his  intimacy  with  the  family  and 
the  youth  and  inexperience  of  the  plaintiff, 
Mr.  Marnell  ought  not  to  have  warned 
this  young  man  against  the  transaction  he 
was  about  to  embark  in,  instead  of  lending 
him  money  to  carry  it  on,  whether  there 
was  want  of  delicacy,  or  whether  even 
threats  and  pressure  were  employed  in  the 
mode  in  which  the  bond  and  warrant  of 
attomey  were  obtained  from  him,  are  ques- 
tions on  which  I  express  no  opinion. 
Whatever  opinion  I  may  entertain,  looking 
at  them  in  a  moral  aspect,  I  cannot  for  the 
reasons  I  have  stated  on  the  present  occa- 
sion regard  them  judicially,  except  so  £ax 
as  they  may  throw  a  light  on  the  subse- 
quent acts  of  Miss  Mamell,  and  assist  in 
explaining  the  motives  by  which  her  con- 
duct seems  to  have  been  guided.  Mr. 
Mamell  did  not  long  survive  this  trans- 
action. He  took  no  steps  to  enforce  the 
payment  of  the  amount  due  on  the  securities. 

At  that  time  the  plaintiff  was  possessed 
of  no  property  beyond  his  commission; 
some  negotiation  took  place  after  his  re- 
turn from  Spain  between  the  father  of  the 
plaintiff  and  Mr.  MameU,  for  the  delivery 
up  of  the  bond  on  payment  of  one-third  of 
the  principal  sum  due,  but  this  negotiation 
ended  in  nothing,  and  on  the  28th  of  Jan- 
uary 1843  (in  less  than  a  twelvemonth 
after  the  warrant  of  attomey  had  been 
given)  Mr.  Mamell  died.  By  his  will  he 
left  all  his  property  to  his  sister,  now  the 
defendant  Mrs.  Jorden,  and  he  made  her 
and  the  father  of  the  plaintiff  the  executors 
of  his  will. 

The  will  was  proved  by  Mrs.  Jorden, 
who  made  no  attempt  to  recover  any  money 
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from  the  plaintiff  on  this  bond  or  judgment 
until  the  commencement  of  the  year  1850, 
and  after  her  marriage  with  the  defendant 
Mr.  Jorden,  which  took  place  in  1848.  In 
August  1845  the  plaintiff  married  a  Miss 
Poore,  and  it  was  in  anticipation  of  this 
event,  and  previously  to  its  taking  place, 
that  the  declarations  of  the  defendant,  Mrs. 
Jorden,  are  alleged  to  have  been  made,  on 
which  the  plaintiff  rests  his  first  ground. 

Before  I  examine  the  evidence  on  this 
subject,  I  think  it  is  desirable  to  state  what 
I  consider  to  be  the  principles  of  equity 
which  govern  cases  of  this  nature,  and  I 
shall  then  consider  whether  the  evidence 
brings  the  case  within  the  principle  on 
which  relief  can  be  granted.  It  is  a  prin- 
ciple of  the  common  law,  to  be  discovered 
in  the  earliest  cases,  and  more  particularly 
in  the  action  for  deceit,  that  a  man  is  re« 
sponsible  for  the  truth  of  the  assertion  which 
he  makes,  and  if  a  man  makes  a  statement 
to  another  knowing  that  statement  to  be 
false,  and  with  the  view  of  thereby  inducing 
the  person  to  whom  he  makes  the  state- 
ment to  do  an  act  whereby  that  person 
receives  an  injury,  an  action  will  lie  at  his 
suit  against  the  person  who  made  the  state- 
ment, although  he  derived  no  profit  or  ad- 
vantage from  it,  or  from  the  act  he  thereby 
induced  the  other  to  perform.  This  was  the 
case  of  Pcaley  v.  Freeman  (1)  which  has 
been  followed  by  a  long  series  of  decisions. 
It  does  not  affect  the  principle  I  am  now 
considering  that  a  statute,  9  (reo.  4.  c.  14, 
was  subsequently  passed,  which,  in  order 
to  prevent  the  Statute  of  Frauds,  29  Car.  2. 
c.  3,  froxti  being  rendered  nugatory,  enacted 
that  in  certain  cases  the  statements  must  be 
made  by  writing,  and  unless  so  made  an 
action  could  not  be  maintained  upon  them. 
The  principle  of  the  law  was,  that  a  man 
was  responsible  for  his  solemn  statement, 
if  made  with  a  view  of  inducing  another  to 
act  upon  it.  The  doctrine  of  the  common 
law  in  matters  of  warranty  is  but  another 
branch  and  illustration  of  the  same  prin- 
ciple. Equity  in  following  this  doctrine 
of  the  common  law  has,  I  apprehend,  done 
so  to  this  extent.  It  does  not  stay  to  in- 
quire whether  in  such  cases  the  statements 
made  were  false  or  true,  but  if  a  deliberate 
statement  be  made  by  one  person  to  another, 

(1)  3  Term  Rep.  51. 


who  believing  that  statement  to  be  true, 
and  upon  the  faith  of  it,  enters  into  engage- 
ments, the  person  who  made  the  statement 
shall  not  be  permitted  by  any  act  of  his  to 
frdsify  it :  nay  more,  he  shall  be  compelled, 
so  far  as  lies  within  his  power,  to  make 
good  the  statement  he  has  asserted  to  be 
true.  The  cases  on  this  subject  are  nume- 
rous. I  will  refer  shortly  to  some  of  them. 
In  Gale  v.  Lindo  (2),  where  a  man  had 
given  a  sum  of  money  to  his  sister  in  order 
to  make  her  a  portion  sufiScient  to  induce 
a  man,  who  afterwards  became  her  hus- 
band, to  marry  her,  and  had  taken  her 
bond  for  the  payment  of  the  sum  so  lent, 
although  the  husband  had  died  without 
issue  and  ignorant  of  the  transaction,  the 
Court  would  not  allow  the  brother  to 
enforce  this  bond  against  his  sister,  the 
widow.  In  MofUefiari  v.  Montefiari  (3), 
which  is  cited  somewhat  differently  finom 
Mr.  Filmer's  notes  in  Neville  v.  Wilkm' 
son,  in  order  to  assist  his  brother's  marriage, 
a  man  stated  he  owed  his  brother  a  sum 
of  money  on  the  balance  of  a  partnersh^ 
account,  and  gave  a  note  for  that  amount 
to  be  shewn  to  the  friends  of  the  lady,  on 
the  faith  of  which  the  marriage  took  place. 
Shortly  afterwards,  the  brother  of  the  hus- 
band reclaimed  the  note,  and  the  matter 
having  been  referred  to  arbitration,  and 
the  arbitrators  having  directed  the  note 
to  be  delivered  up,  two  applications  were 
made  to  the  Court  of  King's  Bench,  one 
for  an  attachment  for  non-performance  of 
the  award,  and  another  to  set  it  aside. 
Lord  Mansfield  discharged  the  rule  for  the 
attachment,  and  made  absolute  the  rule 
for  setting  aside  the  award.  His  observa*- 
tions  are  very  pertinent.  They  are  to  this 
effect : — "  The  law  is,  that  where,  upon  pro- 
posals of  marriage,  third  persons  represent 
anything  material  in  a  light  different  frt>m 
the  truth,  even  though  it  be  by  collusion 
with  the  husband,  they  shall  be  botmd  to 
make  good  the  thing  in  the  manner  in 
which  they  represented  it.  It  shall  be  as 
represented  to  be ;  and  the  husband  alone 
is  entitled  to  relief  as  well  as  when  the  for- 
tune so  misrepresented  has  been  specifically 
settled  on  the  wife,  for  no  man  shall  set 
up  his  own  iniquity  as  a  defence,  any  more 
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than  as  a  cause  of  action.  The  arhitrators, 
therefore,  heing  clearly  mistaken  in  point 
of  law,  the  award  must  he  set  aside."  In 
Neville  v.  Wilkinson,  the  defendant  heing 
employed  to  make  out  a  full  and  complete 
list  of  all  the  dehts  and  liahilities  of  the 
plaintiff,  and  to  deliver  it  when  made  out 
to  the  father  of  the  lady  whom  the  plaintiff 
was  ahout  to  marry,  consented  at  the 
request  of  the  plaintiff  (who  stated  his 
apprehension  that  the  disclosure  of  the 
whole  truth  would  prevent  his  marriage) 
to  omit  from  the  list  the  amount  due  firom 
the  plaintiff  to  himself,  the  defendant.  The 
marriage  having  taken  place,  the  Lord 
Chancellor  granted  an  injunction  to  restrain 
the  defendant  from  enforcing  payment  of 
that  deht,  and  declared  his  opinion  that 
the  defendant  could  never  recover  against 
the  plaintiff,  Mr.  Neville.  In  The  VauxhaU 
Bridge  Company  v.  Earl  Spencer  (4),  Lord 
Eldon,  speaking  of  NevUle  v.  Wilkinson^ 
says  he  '*  remembers  arguing  the  case  with 
obstinacy,  but  Lord  Thurlow  thought,  that 
having  made  a  misrepresentation,  a  court  of 
equity  must  hold  him  to  it,  and  that  although 
the  plaintiff  was  a  pariiceps  criminis,"  The 
case  of  Scott  v.  ScoU  (5)  and  many  other 
cases  might  be  referred  to  illustrating  the 
same  subject,  and  establishing  the  principle 
I  have  already  stated,  that  a  man  who,  by 
his  deliberate  assertion,  induces  another  to 
enter  into  obligations,  cannot  afterwards 
by  his  acts  negative  the  truth  of  that 
assertion. 

The  next  point  I  have  to  consider  is, 
whether  the  evidence  in  this  case  establishes 
that  Miss  Mamell,  now  Mrs.  Jorden,  did, 
on  the  marriage  oif  the  plaintiff  in  1845, 
make  such  solemn  assertions  and  declara- 
tions respecting  her  own  conduct  and  in- 
tention as  to  bring  her  within  the  rule  of 
equity  enforced  by  this  Court  which  I  have 
already  stated.  I  may  observe  that  the 
evidence  of  the  intention  of  Miss  MameU, 
previously  to  the  marriage  of  the  plaintiff, 
is  material  only  so  far  as  it  corroborates 
the  evidence  respecting  the  statements  of 
Miss  Mamell  at  the  time  of  the  plaintiff's 
marriage,  on  which  this  case  must  stand. 
It  is  also  to  be  observed  that  no  statement 
is  alleged  to  have  been  made  by  the  defen- 


(4)  Jacob,  64. 

(5)  1  Cox,  866. 


dant  directly  to  the  plaintiff,  or  to  Lady 
Poore,  or  to  any  relative  of  the  lady  about 
to  be  made  the  wife  of  the  plaintiff.  In 
order,  therefore,  to  support  the  plaintiff's 
case,  it  is  necessary  that  the  statements 
relied  on  should  have  been  made  with  the 
knowledge,  or  in  the  belief,  that  they  would 
be  communicated  to  the  plaintiff  and  his 
intended  wife,  or  to  the  mother  of  the  lady. 

I  proceed  to  consider  the  evidence  for 
the  purpose  of  considering  whether  it 
establishes,  first,  that  the  defendant,  then 
Louisa  Mamell,  did,  at  the  time  when  the 
treaty  for  the  marriage  between  the  plain- 
tiff and  his  present  wife  was  pending,  make 
any  statement  to  the  effect  that  she  would 
never  sue  the  plaintiff  on  the  bond  or 
enforce  the  money  due  firom  him  on  that 
security.  Secondly,  whether  such  decla- 
rations were  made  in  the  belief  and  ex- 
pectation, and  with  the  view  and  for  the 
purpose  of  their  being  communicated  to 
the  plaintiff  and  his  intended  wife,  or  to 
Lady  Poore  and  the  friends  of  the  lady, 
previously  to  his  marriage;  and  thirdly, 
whether  such  declarations  were,  in  &ct,  so 
communicated  and  the  marriage  contract 
regulated  upon  them  and  on  tibe  belief  of 
their  truth.  Unless  these  three  proposi- 
tions are  established,  the  case  of  the  plain- 
tiff on  this  head,  at  least,  must  &il. 

With  regard  to  the  first  of  these  propo- 
sitions, the  material  part  of  the  evidence 
is  to  this  effect.  The  defendant  Pulcherie 
Money  states,  in  answer  to  the  thirtieth 
interrogatory,  "That  on  the  occasion  of 
a  morning  visit  of  Louisa  Jorden  to  me, 
on  her  being  about  to  quit  Brighton,  in 
August  or  September  1844,  I  had  a  con- 
versation with  her  on  the  subject  of  the 
bond  and  my  son  William  Money's  then 
intended  marriage  ;  when  I  said  to  the 
defendant,  Louisa  Jorden,  'You  have 
long  given  up  the  deht,  so  it's  only  a 
nominal  thing,  and  it 's  no  use  your  keeping 
a  paper  you  have  long  since  promised  you 
would  never  enforce.'  She  replied,  '  I 
will  be  trusted;'  to  which  I  replied,  'Who 
talks  of  not  trusting  you?  But  yon  may 
marry,  and  then  you  will  be  at  the  com- 
mand of  your  husband.'  She  then  said 
that  she  wanted  to  keep  the  bond  in  case 
she  could  ever  use  it  against  Hooper.  I 
replied,  '  If  you  will  give  it  to  me  I  shall 
ensure  it  never  can  be  used  against  William, 
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and  I  promise  to  return  it  to  you  if  ever 
you  require  to  use  it  against  Hooper.' 
To  this  she  said,  '  I  give  you  my  word  of 
honour  that  I  will  never  use  it  against 
William,  but  I  will  be  trusted,  and  I  will 
keep  it ;  besides,'  she  added,  '  you  know 
very  well  that  I  have  made  my  will,  and 
that  William  is  heir  to  everything  I  pos- 
sess.' The  evidence  of  this  witness  is 
distinct  as  to  the  making  of  such  state- 
ments. The  account  given  by  the  defen- 
dant in  her  answer  of  the  same  conversa- 
tion is  to  this  effect.  The  defendants 
say,  '*They  admit  that  in  the  year  1845 
the  plaintiff  was  engaged  to  be  married, 
and  that  prior  to  the  marriage,  Pulcherie 
Money,  the  mother  of  the  plaintiff,  had 
some,  but  not  many,  conversations  with 
the  defendant  Louisa  Jorden,  with  refer- 
ence to  the  marriage  of  the  plaintiff;  but 
the  defendant  Louisa  Jorden  says,  and  the 
defendant  William  Prue  Jorden  believes, 
that  Pulcherie  Money  had  not  many  or 
any  conversations  with  the  defendant  Louisa 
Jorden  with  reference  to  the  worldly  interests 
of  the  plaintiff,  or  with  reference  to  the  for- 
timeof  his  then  intended  wife,  or  with  refer- 
ence to,  among  other  things,  the  said  bond ; 
and  that  Pulcherie  Money  did  not  ask  the 
defendant  Louisa  Jorden  why,  since  she 
had  long  since  g^ven  up  the  said  debt,  she 
did  not  execute  a  formal  release  to  the 
plaintiff  of  the  said  debt ;  but  the  defen- 
dant Louisa  Jorden  says,  and  the  defendant 
William  Prue  Jorden  believes,  that  the 
said  Pulcherie  Money  on  one  occasion 
referred  to  the  said  bond  and  debt,  and  to 
the  expressed  intention  of  the  defendant 
Louisa  Jorden  not  to  distress  the  plain- 
tiff, and  to  the  subject  of  her  wiU  in  his 
fevour,  and  urged  the  defendant  Louisa 
Jorden  to  give  up  the  bond  to  her,  Pulcherie 
Money,  to  keep,  which  the  defendant  Louisa 
Jorden  refused  to  do;  and  stated  in  the 
course  of  such  conversation  that  she  would 
not  be  doubted  (meaning  as  to  her  intention 
not  to  distress  the  plaintiff),  and  also  stated, 
in  the  course  of  such  conversation,  that  she 
should  retain  the  said  bond  as  a  security 
against  John  Hooper." 

This  passage  is,  in  my  opinion,  after 
carefully  comparing  the  two,  a  strong 
confirmation  of  theevidence  of  Mrs.  Money; 
in  fact,  it  differs  little  from  it  except  by 


clothing  it  with  that  species  of  qualifica- 
tion and  explanation  which  arises  from  its 
passing  through  the  hands  of  counsel.  It 
derives,  also,  strong  confirmation  from 
various  other  circumstances.  It  is  obvious, 
up  to  that  time  (being  upwards  of  two 
years  after  the  death  of  her  brother)  Miss 
MameU  never  intended  to  enforce  payment 
of  that  debt.  She  had  before  that  period 
expressed  such  to  be  her  intention  to  no 
less  than  seven  witnesses,  who  all  depose 
to  that  fact.  That  £Bict  is  still  further 
confirmed  by  the  circumstance  that  she 
made  an  affidavit,  on  the  dOth  of  July 
1845,  for  increasing  the  amount  of  duty 
on  the  probate  of  her  brother's  will,  being 
one  day  before  the  marriage  of  the  plaintiff; 
and  she  omits  from  such  affidavit  all  notice 
of  this  debt  as  forming  part  of  her  brother's 
estate ;  and  she  passes  the  residuary  ac- 
count on  the  8th  of  August  following, 
being  seven  days  after  the  marriage,  omit- 
ting all  reference  to  this  .debt,  and  thereby 
gives  further  evidence  of  her  opinion  and 
intention,  corroborating  that  this  debt  did 
not  form  and  was  not  to  be  treated  as 
forming  any  portion  of  her  brother's  pro- 
perty. That  she  and  her  family  had  been 
under  considerable  obligations  to  the  father 
of  the  plaintiff,  that  she  had  always  ex- 
pressed herself  grateful  for  such  obliga- 
tions and  desirous  to  repay  the  debt  of 
gratitude;  and,  actuated  by  those  feel- 
ing^, she  looked  with  favour  on  the 
plaintiff  and  with  disfavour  on  the  per- 
sons who  had  induced  him  to  incur  the 
liability  in  question,  are  facts  proved  be- 
yond idl  doubt  and  question.  In  this  state 
of  circumstances,  being  made  acquainted 
with  the  intended  marriage  of  the  plaintiff, 
it  is  no  improbable  circumstance  that  she 
should,  widi  a  view  to  that  event,  repeat 
her  former  and  still  subsisting  intention. 
Mrs.  Money  distinctly  swears  that  she  did 
so,  and  she  did  so  with  reference  to  this 
marriage.  The  statement  of  the  defendant 
herself  is  the  admission  of  a  conversation 
on  the  subject ;  an  admission  that  she  never 
expressed  any  intention  to  sue  the  plaintiff, 
an  admission  that  one  of  the  reasons  she 
gave  for  her  refusal  to  give  up  the  bond, 
was  that  she  would  not  be  doubted,  "  mean- 
ing" (says  the  answer)  *'  as  to  her  intention 
not  to  distress  the  plaintiff."  Those  words. 
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''not  to  distress  the  plaintiff,"  have  no 
sensible  meaning  unless  they  refer  to 
not  enforcing  payment  of  the  debt;  and 
lastly  an  admission  that  the  other  reason 
which  she  gave  for  her  refusal  to  give  up 
the  bond  was,  that  she  wished  to  retain 
possession  of  it  as  a  security  against 
Hooper.  This  admission  of  the  defendant, 
Mrs.  Jorden,  as  well  as  the  evidence  of 
Mrs.  Money,  and  the  other  evidence  in 
the  cause  to  which  I  have  referred,  concur 
in  my  mind  in  establishing  the  first  pro- 
position, and  in  satisfying  me  that  the 
defendant,  Mrs.  Jorden,  did  at  the  time 
when  the  treaty  for  the  plaintiff's  marriage 
was  pending,  make  a  statement  to  the 
effect  that  she  would  never  enforce  from 
the  plaintiff  payment  of  the  debt  due  on 
the  bond. 

The  observations  I  have  already  made, 
and  the  evidence  I  have  stated  in  sup- 
port of  the  first  proposition  do,  at  the 
same  time,  establish  the  second  propo- 
sition. It  is  proved  that  Mrs.  Jorden  was 
one  of  the  first  persons  informed  of  the 
proposal  of  the  plaintiff  to  Miss  Poore; 
and  the  evidence  of  Mr.  and  Mrs.  Money 
is  distinct  as  to  conversations  having  taken 
place  with  Mrs.  Jorden  with  reference  to 
the  proposed  marriage  of  the  plaintiff. 
The  passage  in  the  answer  of  Mrs.  Jorden, 
to  which  I  have  already  referred,  states  the 
conversation  in  question  as  having  occurred 
on  the  occasion  of  one  of  those  conversa- 
tions which  the  defendant  admits  took 
place  between  herself  and  Mrs.  Money 
prior  to  the  plaintiff's  marriage,  and  with 
reference  to  it ;  the  natural  and  necessary 
inference,  or  rather  meaning,  is,  that  the 
conversation  which  took  place  with  refer- 
ence to  a  marriage,  took  place  with  a  view 
to  the  arrangement  to  be  made  on  the 
marriage;  that  is,  to  enable  the  plaintiff 
himself  and  the  friends  of  the  lady  to  know 
what  was  his  real  situation  in  life,  his  means 
of  support,  and  his  future  prospects,  and 
to  enable  them  to  deal  with  the  property 
both  of  his  intended  wife  and  that  which 
his  father  might  settle  on  him  in  accord- 
ance with  such  knowledge.  I  cannot 
doubt  that  this  was  the  mutual  feeling  on 
both  sides,  and  that  on  both  sides  this  was 
the  understood  object  of  the  communica- 
tion that  took  place. 


With  regard  to  the  third  proposition, 
the  evidence  of  the  various  members  of  the 
family  of  the  plaintiff  shew,  that  the  de- 
clarations of  Miss  Mamell  were  communi- 
cated to  the  plaintiff,  and  that  the  arrange- 
ments of  the  marriage  were  settled  on  the 
faith  of  their  truth ;  and  this  proposition  is 
further  conclusively  established  by  the 
evidence  of  Lady  Poore,  who,  in  answer  to 
the  d2nd  interrogatory,  deposes  to  this 
effect : — "  I  depose  that  a  settlement  was 
executed  on  the  marriage  of  my  daughter 
with  the  plaintiff  in  August  1845.  The 
first  life-interest  in  the  property  of  my 
daughter  was  settled  on  the  plaintiff  by 
such  settlement.  I  had  on  various  occasions 
previously  to  the  plaintiff's  marriage  with 
my  said  daughter  heard  of  the  bond  in 
the  pleadings  mentioned,  and  the  par- 
ticulars connected  therewith,  and  of  the 
abandonment  of  the  debt  in  such  bond 
mentioned.  I  first  heard  of  such  abandon* 
ment  of  the  debt  from  the  plaintiff,  and 
afterwards  from  his  brother  Oeorge  Money ; 
and  I  spoke  to  the  plaintiff's  father  on 
the  subject,  who  informed  me  that  the  debt 
was  entirely  at  an  end,  and  that  the  said 
Louisa  Jorden  had  given  up  or  abandoned 
the  debt  in  consequence  of  the  kindness 
George  Money,  the  father,  had  shewn  to 
Louisa  Jorden  and  her  brother  when  they 
were  in  India ;  and  I  was  so  informed  by 
the  aforesaid  persons,  at  my  residence  at 
Cuffnells,  and  afterwards  at  Wetham,  in 
the  county  of  Wilts,  the  residence  of  George 
Money,  the  father.  The  plaintiff  did  many 
on  the  faith  of  the  abandonment  of  the 
debt,  as  I  know  from  the  statements  he 
and  his  father  and  brother  made  to  me 
at  the  time  and  previously  to  the  prepara- 
tion of  the  settlement,  and  it  was  upon 
the  faith  of  the  debt  being  so  abandoned 
that  I  consented  to  the  first  life-interest 
in  the  property  of  my  daughter  being 
settled  upon  the  plaintiff,  and  I  would 
not  have  permitted  such  settlement  to  be 
executed  if  I  had  not  confided  in  such 
abandonment" 

In  my  opinion  this  evidence  proves 
clearly  that  the  declarations  of  the  defen- 
dant, Mrs.  Jorden,  were  communicated  to 
Lady  Poore ;  and  acting  on  the  belief  of 
the  truth  of  these  representations,  the  set- 
tlement made  on  the  marriage  was  made 
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BO  as  to  confer  on  ^e  plaintiff  property 
which  otherwise  would  have  been  pro- 
tected from  all  liability  to  payment  of  any 
portion  of  the  debt  secured  by  the  bond 
and  judgment  in  question.  In  truth,  the 
strong  inclination  of  my  opinion  is,  that  so 
£ur  as  concerns  Mrs.  Jorden,  she  has  never 
intended  to  put  this  bond  or  judgment  in 
force  against  the  plaintiff,  and  that  but 
for  a  communication  made  by  the  plaintiff 
in  1849  to  Mr.  Jorden,  neither  the  pro- 
ceedings at  law  nor  the  suit  in  equity 
would  have  ever  been  heard  of.  I  enter- 
tain, therefore,  no  doubt  that  Mrs.  Jorden 
was  quite  sincere  when  she  expressed  her 
intention  not  to  enforce  the  payment  of  the 
debt ;  but  this  circumstance  is  not  mate- 
rial to  be  inquired  into,  as  it  does  not  alter 
or  affect  the  principle  of  equity,  which  is, 
that  as  the  plaintiff  and  other  persons  have 
acted  on  the  faith  of  those  representations, 
and  as  trusting  to  their  truth  they  have 
entered  into  irrevocable  engagements,  the 
defendant  who  has  knowingly  induced  or 
permitted  them  so  to  act  cannot  afterwards 
repudiate  her  assurances,  and  by  her  con- 
duct negative  the  truth  of  the  statement 
she  so  made. 

I  forbear  to  express  any  opinion  on  the 
second  ground  on  which  the  plaintiff  rests 
his  case  for  relief  in  equity,  namely,  the 
father's  forbearance  to  settle  the  Midnapore 
property  on  his  son*s  marriage,  in  con- 
sideration of  the  defendant  Mrs.  Jorden 's 
agreeing  never  to  enforce  from  the  plaintiff 
any  payment  in  respect  of  the  bond  and 
judgment.  As  in  my  opinion  the  plaintiff 
is  entitled  to  the  decree  on  the  other  point, 
into  which  I  have  g^ne  at  length,  it  would 
be  needless  to  discuss  the  matter.  I  for- 
bear doing  so  more  readily,  because  if  this 
case  should  go  to  a  higher  tribunal  I 
should  not  then  have  prejudiced  the  case, 
by  an  expression  of  opinion  on  a  point  on 
which  I  have  not  rested  my  judgment. 

This  is  a  ease  in  which,  if  possible,  I 
should  avoid  giving  the  costs  of  the  suit 
on  either  side,  but  I  cannot  discover  any 
principle  which  would  enable  me  to  do  so, 
and  the  costs  must  follow  the  usual  course, 
and  be  paid  by  the  tmsuccessful  to  the 
saccessfid  party. 


Nxw  SsBiBS,  XXI.— Gravo. 


is'si'         V^^  GENERAL  LYING-IN  H08- 

Dec.  6,  20  J  ••""•  '•  '^•"««^- 

Legacy  "-^  Misdescription  of  Legatee — 
Evidence. 

A  bequest  of  500^.  to  the  Westminster 
Asylum  for  pregnant  women^'-^Held,  upon 
extrinsic  evidence,  and  the  context  of  the 
will,  without  any  inquiry,  a  gift  to  "  The 
General  Lying-in  Hospital" 

William  Jacob  Sandrock,  by  his  will, 
dated  the  31st  of  January  1850,  gave 
legacies  of  stock  to  several  charities,  and 
among  them  said — "  I  give  and  bequeath 
unto  the  Westminster  Asylum  for  pregnant 
women  the  sum  of  500/.  stock,  from  the 
3  per  cent,  reduced  annuities."  The  tes- 
tator frirther  said,  "  I  direct  that  public 
notice  may  be  given  for  the  information 
of  the  charities  herein  named,"  and  he 
appointed  John  Knight  and  David  M*Neil 
his  executors.  The  testator  died  on  the 
31st  of  January  1850. 

This  claim  was  now  filed  by  the  pre- 
sident, vice-presidents  and  governors  of 
the  General  Lying-in  Hospital  against 
the  executors,  stating  that  they  were  con- 
stituted a  body  corporate  by  charter  or 
letters  patent  of  His  Majesty  George  IV. 
dated  the  18th  of  January  1830,  called 
the  President,  Vice-Presidents  and  Go- 
vernors of  the  General  L3ring-in  Hospital, 
and  by  that  name  to  have  perpetual  suc- 
cessors, and  by  the  same  to  sue,  &c,  in  all 
actions,  &c. 

That  the  corporation  was  a  charity  which 
was  instituted  in  1765,  under  the  name  of 
"  The  Westminster  New  Lying-in  Hos- 
pital," in  the  Westminster  Bridge  Road, 
in  the  parish  of  Lambeth,  and  had  con- 
tinued from  that  time  to  be  an  asylum  for 
&c.,  but  that  on  the  21st  of  July  1818,  it 
was  resolved  at  a  meeting  of  the  governors 
that  the  Hospital  should,  after  the  Ist  of 
January  1819,  be  named  "The  General 
Lying-in  Hospital,"  though  it  was  still  fre- 
quently called  "  The  Westminster  Lying- 
in  Hospital." - 

That  there  was  no  other  hospital  of  that 
name,  and  no  hospital  or  asylum  for  preg- 
nant women  by  the  name  of  the  West- 
minster Lying-in   Hospital,    or  by   any 
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other  name  within  the  city  or  liberties  of 
Westminster. 

The  corporation  alleged  that  they  were 
the  legatees,  and  asked  for  payment  of  the 
legacy  with  interest,  or  otherwise  for  an 
account  and  administration  of  the  estate. 

The  statements  in  the  claim  were  veri- 
fied by  several  affidavits  and  exhibits,  and 
also  by  an  extract  of  proceedings  before 
the  Master  in  a  suit  of  fVest  v.  Lockley^  in 
which,  under  a  bequest  in  the  will  of  Anne 
Stevenson,  they  were  declared  entitled  to 
a  legacy  given  hy  descriptions  in  the  will 
of  **  The  Westminster  Lying-in  Hospital," 
and  in  the  codicil  of  **  The  Westminster 
New  Lying-in  Hospital." 

Mr,  Campbell  and  Mr,  Dickinson^  for 
the  plaintiffs. — The  description  of  this 
charity  is  erroneous  owing,  no  doubt,  to 
their  having  changed  their  original  name ; 
but  where  the  description  of  a  legatee  was 
erroneous,  hut  no  reasonable  doubt  existed 
as  to  the  legatee,  whether  a  corporation  or 
an  individual,  who  was  intended  to  be  de- 
scribed, then  the  mistake  will  be  rectified 
by  the  context,  and  will  not  be  allowed  to 
defeat  the  bequest.  In  this  case  the  name 
was  wrong,  but  the  description  in  the  will 
expressed  the  purposes  of  the  charity,  and 
there  was  no  similar  charity  in  West- 
minster. 

Mr.  Winsianley,  contra. — The  name  of 
the  plaintiffs  differed  altogether  from  that 
in  the  bequest.  The  purpose  of  the  charity 
could  not  be  allowed  to  controul  the  gift. 
It  was  applicable  to  any  similar  charity 
within  the  city  or  suburbs ;  presumptions 
were  not  to  be  made  for  ever,  because  at 
some  distant  period  a  particular  name  had 
been  used.  In  this  case  there  was  nothing 
in  the  evidence  to  connect  the  mind  of  the 
testator  with  the  General  Lying-in  Hos- 
pital ;  the  context  of  the  will  supplied 
merely  the  purpose  of  the  charity ;  the 
locality  was  not  in  Westminster,  and  any 
charity  in  the  suburbs  would  as  well  satisfy 
the  description  and  entitle  such  a  charity 
to  the  gift :  an  inquiry  therefore  ought  to 
be  directed. 

No  reply. 

The  Master  op  the  Rolls. — There 
being  no  similar  charity  in  Westminster, 
and  the  plaintiffs  having  at  one  time  borne 
a    name   something   similar   to    that    by 


which  the  gift  is  made,  I  think  without 
further  inquiry  I  may  declare  that  the 
General  Lying-in  Hospital  was  intended 
by  the  testator  when  he  made  the  bequest 
to  the  Westminster  Asylum  for  pregnant 
women,  and  make  a  decree  for  payment 
of  the  legacy,  with  costs. 


See  Stockdale  v.  Bushby,  19  Ves.  881 ;  Case  44, 
8  Leon.  18;  Masters  v.  Masters,  1  P.  Wnis.  421, 
426;  Beaumont  o.  Fell,  2  Ibid.  141. 
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LETHBRIDGE  V,  THURLOW. 


Annuity-^Legacy — Satisfaction—Income 
Tax. 

An  annuity  of  5001.  given  by  a  father  to 
a  son,  by  wiU^  and  made  payable  generally 
out  of  the  rents  of  real  estate, — Held,  to  be 
no  satisfaction  of  an  annuity  given  by  deed 
and  charged  upon  real  estate. 

The  gift  of  an  annuity  **  clear  of  legacy 
duty  and  every  other  deduction  whatsoever" 
or  **  without  any  deduction  for  legacy  duty 
or  otherwise,"  will  not  authorize  the  pay- 
ment of  the  income-tax  out  of  the  testator's 
estate. 

This  was  a  special  case  under  the  13  & 
14  Vict.  c.  85. 

On  the  20th  of  January  1838,  Sir  Tho- 
mas Buckler  Lethbridge,  by  deed,  granted 
to  his  son,  Ambrose  Gk>ddard  Lethbridge, 
the  plaintiff,  and  his  assigns  for  life,  an 
annuity  of  100/.,  payable  out  of  the  im- 
propriate rectory  and  tithes  of  Ash  Pziors, 
in  £he  county  of  Somerset,  to  commence 
from  the  20th  of  January  1838,  and  cove- 
nanted for  its  payment ;  but  as  the  plain- 
tiff and  his  servant  occasionally  resided 
and  boarded  at  Sandhill  Park,  free  of 
expense,  it  was  agreed  that  the  annuity 
should  not  be,  and  it  was  not,  required  of 
Sir  T.  B.  Lethbridge  during  his  life. 

Sir  T.  B.  Lethbridge,  by  his  will,  dated 
the  28th  of  December  1848,  devised  and 
appointed  all  his  manors,  messuages,  lands 
and  hereditaments  whatsoever  and  where- 
soever, whether  in  possession,  reversion, 
remainder,  or  expectancy  (except  trust 
and  mortgaged  estates  in  Cornwall),  unto 
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Sir  Francis  Astley,  Charles  Tynte,  and 
the  Rev.  W.  Barnard,  their  heirs  and 
assigns,  upon  trust,  out  of  the  rents  and 
profits  of  such  estates  to  pay  the  following 
annuities : — ^To  his  wife,  Dame  Anne  Leth- 
hridge,  and  her  assigns  during  her  life,  if 
she  should  so  long  continue  his  widow,  an 
annuity  of  700/.  a  year,  "  clear  of  every 
deduction,"  over  and  ahove  the  clear  yearly 
rentcharge  of  600/.,  secured  hy  her  mar- 
riage settlement ;  unto  his  eldest  son,  the 
defendant,  Sir  John  Hesketh  Lethhridge, 
and  his  assigns,  during  his  life,  an  annuity 
of  1,000/.,  over  and  ahove  such  sum  or 
sums  of  money  as  he,  the  said  testator, 
might,  at  his  decease,  he  under  engage- 
ment, hy  settlement  or  otherwise,  annually 
to  pay  to  him,  the  same  to  be  payable 
half-yearly,  "  clear  of  legacy  duty  and 
every  other  deduction  whatsoever."  Unto 
his  second  son,  the  plaintiff,  and  his  assigns, 
an  annuity  of  500/.  during  his  life,  the 
same  to  be  payable  half-yearly,  "  clear  of 
legacy  duty  and  every  other  deduction 
whatsoever."  Unto  his  grandson,  the 
defendant,  John  P.  Lethhridge,  and  his 
assigns,  (the  eldest  surviving  son  of  Sir 
J.  H.  Lethhridge,)  during  the  joint  lives  of 
himself  and  his  father,  an  annuity  of  200/., 
the  same  to  be  payable  half-yearly,  **  clear 
of  legacy  duty  and  every  other  deduction 
whatsoever ;"  and  in  case  both  should  sur- 
vive the  testator,  and  his  said  grandson 
should  outlive  his  father,  an  additional 
annuity  of  100/.  during  the  then  remainder 
of  his  ]ife,  hy  like  half-yearly  payments, 
and  ''clear  from  deductions  as  therein 
aforesaid."  The  testator,  then,  after  giving 
some  special  directions  respecting  his 
estates,  bequeathed  unto  Lucy,  the  wife  of 
the  defendant  Hugh  Fitzroy,  Fanny,  the 
wife  of  the  defendant  Charles  Augustus 
Thurlow,  and  Emma,  the  wife  of  Sir  F. 
Astley,  an  annuity  of  100/.  each,  for  their 
respective  lives,  and  to  his  granddaughter, 
Agatha,  the  wife  of  J.  Pratt,  an  annuity 
of  50/.,  and  to  his  granddaughter  Annette, 
the  wife  of  Gerard  Rugbye  Collins,  an 
annuity  of  50/.  for  their  respective  lives ; 
and  his  will  was,  that  the  five  several 
annuities  should  commence  at  his  decease, 
and  be  paid  half-yearly,  "  without  any 
deduction  for  legacy  duty  or  otherwise." 
The  testator  also  bequeathed  to  Sir  F. 
Astley,   Charles  Tynte,  and  W.  Barnard 


the  sum  of  100/.  each,  and  to  the  defen- 
dants, Hugh  Fitzroy  and  C.  A.  Thurlow, 
the  sum  of  500/.  each,  and  to  each  of 
his  servants  living  with  him  at  the  time 
of  his  decease,  who  might  have  been  in 
his  service  three  years  and  upwards,  one 
year's  wages,  "  free  of  legacy  duty," 
over  and  above  their  wages,  and  to  Anne 
Edwards  an  annuity  of  25/.  for  her  life, 
to  Samuel  Woolcott  an  annuity  of  20/.  for 
his  life,  to  George  Wright  an  annuity  of 
10/.  for  his  life,  and  to  Robert  Vincent 
an  annuity  of  10/.  for  his  life ;  the  said  four 
last-mentioned  annuities  to  he  paid  half- 
yearly,  "  free  from  legacy  duty  and  every 
other  deduction."  The  testator  then  gave 
the  residue  of  his  personal  estate  and  effects 
to  his  executors,  to  be  applied  in  payment 
of  his  funeral  and  testamentary  expenses 
and  debts  and  the  charges  and  incum- 
brances on  his  estates,  and  in  payment  of 
his  legacies,  and  of  the  duty  on  such  of 
them  as  he  desired  to  be  paid  duty  free ; 
and  next  in  keeping  down  the  several 
annuities  given  by  his  will,  which  he  had 
not  expressly  directed  to  be  paid  out  of 
the  rents  and  profits  of  any  part  of  his  real 
estate,  and  of  the  duty  on  such  of  them  as 
he  had  directed  to  be  paid  duty-free,  and 
then  in  keeping  down  the  annuities  and 
other  annual  sums  which  he  had  directed 
to  be  paid  out  of  the  rents  and  profits  of 
his  real  estate. 

The  testator  appointed  the  plaintiff  and 
T.  P.  Lethhridge  his  executors,  and  died 
the  18th  of  October  1849,  and  questions 
were  raised  whether  the  plaintiff  was  en- 
titled to  the  annuity  of  500/.  given  to  him 
by  the  wil],  and  also  to  the  annuity  of 
100/.  a  year  granted  to  him  by  the  deed 
of  the  20th  of  January  1838,  or  whether 
the  annuity  given  by  the  will  was  in  satis- 
faction of  that  given  by  the  deed,  and 
whether  the  legacies  and  annuities  were 
bequeathed  free  from  legacy  duty,  and 
whether  the  annuities  were  to  be  paid  by 
the  executors  and  trustees,  without  de- 
ducting the  proportion  of  property  or 
income-tax  to  which  the  same  would 
respectively  be  otherwise  liable. 

,  Mr,  Kinglake,  for  the  plaintiff. — When 
a  parent  provides  an  income  for  a  son, 
he  must  be  considered  to  do  so  in  the 
performance  of  a  duty,  and   not  for  Ihe 
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purpose  of  dispensing  a  bounty ;  and  where 
the  benefit  is  pecuniary,  it  has  been 
held  to  be  redeemed  by  the  subsequent 
gift  of  a  legacy,  but  this  does  not  apply 
to  the  gift  of  a  residue  or  to  a  devise  of 
real  estate.  If,  also,  a  parent  gives  fur- 
niture to  his  son,  a  subsequent  gift  of 
money  could  not  deprive  him  of  that.  In 
this  case  the  father  has  given  an  annuity 
by  deed,  duly  delivered,  charging  it  on 
real  estate;  this,  therefore,  cannot  be 
redeemed  by  the  bequest  of  a  legacy-* 
Davys  v.  Boucher  (1);  there  is  idso  no 
apparent  intention  to  alter  the  arrangement 
—  Wood  V.  Wood{2\  Hales  v.  Darell(3)  : 
the  gift  of  the  100/.  a  year,  therefore, 
was  complete ;  it  was  not  susceptible  of 
ademption,  and  the  provision  in  the  will 
was  incapable  of  satisfying  it ;  and,  lastly, 
there  is  upon  the  face  of  the  will  no 
indication  tbat  the  legacy  was  considered 
to  be  in  satisfaction. 

Mr,  Piggotty  for  Sir  F.  Astley  and  others. 
— The  provision  made  for  the  plaintiff  by 
the  testator  in  his  lifetime  was  voluntary, 
and  was  never  paid,  and  this  Court  will 
lean  against  such  voluntary  gifts ;  the 
presumption  of  law  is  against  double 
provision. 

Chancey's  case,  1  P.  Wms.  408. 

Weall  V.  Rice,  2  Russ.  &  M.  25 1 ;  s.  c. 
9  Law  J.  Rep.  Chanc.  116. 

Hartopp  V.  Hartopp^  17  Ves.  184. 

Mr.  Enyleheartt  for  the  other  defendants 
contingendy  interested  in  the  estates,  said  it 
was  of  consequence  to  them  that  no  more 
than  necessary  should  be  paid  out  of  the 
rents  and  ^Toit&'^Bellasis  v.  Uthwatt{4), 
In  Earl  Glenyall  v.  Barnard  (5)  a  gift  by 
will  was  held  to  be  a  satisfaction  of  a  por- 
tion secured  by  settlement,  though  the 
limitations  were  different  from  the  deed, 
and  in  this  case  the  legacy  must  be  held 
to  have  redeemed  the  annuity  granted  by 
deed. 

(1)  SYoQ.  &C.  897. 

(2)  7  Beay.  183. 

(3)  8  Ibid.  324;  i.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  10. 

(4)  1  Atk.  427. 

(5)  1  Keen,  769 ;  a.  c  6  Law  J.  Rep.  (n.s.) 
Cbanc  26. 


The  Mastsr  of  the  Rolls. — ^This  is 
not  a  case  in  which  I  can  hold  that  the 
annuity  given  by  the  deed  is  satisfied.  The 
testator  had  executed  a  deed  under  which, 
by  agreement,  no  benefit  was  to  be  received 
during  his  life :  the  grant  was  secured  upon 
real  estate,  and  the  personal  estate  of  the 
gprantor  was  made  liable  to  pay  it.  By 
his  will  the  testator  made  all  the  trust 
estate  liable  to  pay  all  the  annuities  whicb 
his  estate  was  liable  to  pay,  of  which  this 
5001,  was  one,  and  the  general  words 
apply  to  it  as  if  he  had  specified  them  all, 
and  gave  annuities  out  of  all  for  each  of  his 
sons  ;  he  then  provides  that  they  shaU  be 
paid  generally  until  the  debts  and  legacies 
are  paid,  and  so  it  was  to  be  until  they 
were  to  cease ;  but  by  express  words  he 
has  directed  the  first  annuity  granted  by 
deed  to  be  paid  out  of  his  general  estate. 
I  think,  therefore,  that  the  first  annuity 
was  not  satisfied,  and  that  both  must  be 
paid. 

Mr,  Kinglake, — The  words  "  clear  of 
all  deductions"  will,  no  doubt,  exempt 
the  annuities  from  the  pa3nnent  of  legacy 
duty ;  but  the  question  is,  whether  they 
will  not  also  firee  them  firom  the  income- 
tax  ;  the  gift  is  free  from  legacy  duty  and 
every  other  deduction  whatsoever.  What 
was  the  operation  of  this  statute?  The 
tenant  was  first  to  pay  out  of  his  rent  the 
landlord's  income-tax,  and  he  was  to  de- 
duct it  firom  the  landlord,  who  was  com- 
pelled to  allow  it,  and  the  statute  was  so 
graspingly  anxious,  that  it  makes  it  penal 
— ^nay,  in  fisict,  criminal — to  refuse :  thus, 
every  person  was  bound  to  allow  the  pay- 
ment by  another  on  his  behalf;  it  was 
thus  an  annuitant  was  taxed,  and  he  was 
bound  to  allow  it.  A  testator,  however, 
was  not  restrained  firom  counteracting  the 
expressed  words  of  this  statute,  which  being 
highly  penal,  must  be  construed  strictly, 
and  he  may  prevent  that  traverse  of  the 
money  which  makes  it  income.  He  may 
say,  "  You  shall  not  allow  income  on  so 
much  rent  payable  to  me,  but  you  shall, 
if  he  is  liable,  pay  it  upon  the  annuity,  and 
make  the  deduction  as  a  charge  upon  the 
estate,  and  not  as  income  to  me."  It  was, 
therefore,  open  for  the  testator  to  portion 
out  his  income,  and  leave  the  statute  to 
draw  the  tax  from  other  sources ;  and  the 
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question  was,  wfaetber  the  testator  had  not 
used  words  to  that  effect.  Were  it  not  for 
the  case  of  fVaU  y.  WaU  (6),  decided  in 
1847i  there  was  not  much  douht;  but 
there  the  annuitant  was  in  possession  of 
the  estate,  so  that  the  testator  had  nothing 
with  which  he  could  deal,  as  the  tax 
fiistened  itself  upon  the  property. 

Mr,  Piggoti  and  Mr*  Engleheari  also 
insisted  that  the  income-tax  was  not  pay- 
able by  the  annuitant. 

The  Master  op  the  Rolls. — The  pro- 
perty-tax was  not  a  deduction  which  the 
act  permitted  to  be  dealt  with ;  the  legacy 
duty,  on  the  other  hand,  might  be  paid 
out  of  the  property,  and  the  exeeutors 
would  have  to  pay  it  under  the  words  used 
by  this  testator,  as  they  related  to  the 
purposes  of  the  will  and  the  administration, 
but  the  income-tax  was  itself  a  charge 
upon  the  property  out  of  which  he  takes 
the  annuity,  and  to  say  that  it  could  be 
deducted  under  general  words  would  re- 
strict the  operation  of  the  act ;  it  would, 
however,  have  been  included  if  it  was 
among  the  taxes  which  could  be  excepted, 
but  it  falls  here  on  the  property  taken  as 
income,  and  it  also  in  like  manner  falls 
upon  the  property  of  the  party  out  of 
whose  hands  it  comes  ;  I,  therefore,  think 
that  the  legacy  duty  is  not  payable,  but 
that  these  bequests  are  not  free  from  the 
income-tax. 


The  Master  op  the  Rolls. — I  think 
my  jurisdiction  extends  to  that.  You 
may  take  the  order. 


mSl}     «"■«'•  "AVIS. 

Jurisdietion — Partg  in  Contempt* 

A  party  m  contempt  in  a  suit  in  another 
branch  of  the  Court  will  he  ordered  to  he 
brought  up  if  wanted  for  examination, 

Mr.  G,  A*  Young  moved  in  this  suit  to 
bring  up  before  the  taxing  Master  a  party 
who  was  in  prison  for  contempt  in  a  suit 
of  Hill  V.  Crafts^  which  was  marked 
before  Vice  Chancellor  Parker  to  explain 
items  in  his  bills  of  costs. 


(6)  15  Sim.  513 ;  a.  c.  16  Law  J.  Rep.  (m.s.) 
Chanc.  805. 


M 

March 


.R.     \ 
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CLAEINGBOULD  V.  CURTIS. 


Vendor  and  Purchaser — Chattel — Spe- 
cific Performanee-^Contract, 

Specific  performance  of  a  eomtrmetfor  the 
Male  of  a  barge^  ttortSt  4*^.,  decreed  in  equity 
upon  a  claim. 

Joseph  Curtis,  by  an  agreement  in 
writing,  dated  the  25th  of  October  1851, 
contracted  to  sell  to  Alfred  Claringbould, 
on  conditions  contained  in  printed  particu- 
lars specifically  referred  to  in  the  agree- 
ment, a  barge,  called  the  Providence,  of 
London,  for  the  sum  of  40/. ;  and  by  the 
third  of  the  conditions  it  was  provided, 
''  that  the  purchaser  shall  immediately 
after  the  sale  pay  into  the  hands  of  the 
auctioneer  a  deposit  of  20L  per  cent,  on 
the  amount  of  and  in  part  payment  of  his 
purchase,  and  sign  an  agreement  for  paying 
the  remainder  of  the  purchase-money  to 
William  George  Westlake,  of  Sheemess, 
on  or  before  Saturday  the  1st  of  November 
next,  when  the  purchaser  will  be  entitled 
to  full  possession  of  the  vessel  and  her 
stores,  agreeably  to  inventory  as  she  now 
lies,  alongside  the  pier,  with  all  faults, 
hazards,  damage,  and  risk  from  the  day  of 
sale." 

In  compliance  with  thb  condition,  the 
plaintiff  paid  8/.  by  way  of  deposit,  and 
by  his  agent,  duly  authorized,  signed  an 
agreement  to  pay  the  remainder  of  the 
purchase-money.  On  the  27th  of  October 
1851  the  defendant's  alleged  agent  gave 
possession  of  the  barge  to  the  plaintiff, 
with  all  her  papers,  including  the  certifi- 
cate of  registry. 

An  application  was  made  to  the  defen- 
dant before  the  1st  of  November  1851, 
requesting  him  to  execute  a  bill  of  sale  of 
the  barge,  8tc.  to  the  plaintiff,  which  he 
refused  to  do,  and  in  consequence  this 
claim  was  filed  for  a  specific  perform- 
ance. 

The  defendant  by  his  affidavit  said,  that 
being  sole  registered  owner  of  the  barge. 
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he,  on  the  22nd  of  Noyemher  1850,  in 
consideration  of  1002.  then  paid,  executed 
a  hill  of  sale  of  the  harge  and  stores  to 
William  Smerden,  which  was  duly  regis- 
tered at  the  Custom  Office  on  the  23rd  of 
Novemher,  and  that  he  had  not  since  exer- 
cised any  act  of  ownership  over  the  harge, 
&c.  on  his  own  hehalf.  That  William 
Smerden,  soon  after  the  sale,  allowed  the 
defendant,  Joseph  Curtis,  to  look  after  the 
harge,  and  that  he  appointed  James  Rains, 
a  mariner,  to  navigate  it,  and  that  in  Oc- 
toher  the  harge  went  aground  off  Sheemess 
hatteries,  and  was  taken  possession  of  hy 
the  hoatmen,  who,  hy  throwing  out  a  part 
of  the  cargo,  floated  her  and  kept  posses- 
sion till  the  sale ;  that  a  Mr.  Edgecumhe 
had  authorized  the  sale,  and  that  he  be- 
lieved it  was  not  a  bond  fide  sale. 

There  was  no  evidence  hy  whose  autho- 
rity or  on  whose  hehalf  the  sale  was 
ordered,  or  hy  whose  authority  or  on 
whose  behalf  the  contract  was  signed. 

Mr,  fViekens,  for  the  plaintfif.— After 
the  sale  to  the  plaintiff,  upon  an  apparently 
clear  certificate  of  registry,  the  plaintiff  was 
informed  that  a  previous  sale  had  been 
made  to  Mr.  Smerden,  but  that  was  no 
answer  to  the  contract. 

Mr.  RudaU,  for  the  defendant. — Joseph 
Curtis  was  the  owner  until  the  22nd  of  No- 
vember 1850,  but  he  was  not  the  owner  at 
the  time  of  the  sale.  William  Smerden  was 
then  the  owner  under  a  bill  of  sale,  which 
had  been  registered  nearly  a  year  before. 
The  barge,  &c.  was  worth  much  more  than 
40Z.  and  had  been  in  the  management  of  the 
defendant  on  behalf  of  W.  Smerden,-  but 
he  had  never  authorized  a  sale.  Whatever 
had  been  done  was  under  a  mistake,  and  as 
specific  performance  is  a  subject  for  the 
discretion  of  the  Court,  it  will  not  entertain 
this  claim,  and  as  a  bill  will  not  lie  for  the 
recovery  of  a  chattel,  so  neither  wOl  a 
claim. 

1  Madd.  Chanc.  Prac,  402,  2nd  ed. 
Lf/nn  V.  Chaters,  2  Keen,  521. 
Masony.  Armitage^  13  Ves.  25,  37. 

Mr.  Wicketu  was  not  heard  in  reply. 

The  Master  of  the  Rolls. — ^No  decree 
that  I  make  can  affect  William  Smerden, 
who  is  no  party  to  this  claim.  I  think, 
however,  the  plain  tiff  is  entitled  to  a  decree 


for  the  specific  performance  of  the  contract 
with  costs,  and  I  must  refer  it  to  the 
Master  to  settle  the  bill  of  sale  in  case  the 
parties  differ  (1).     * 


M 
June  25 


.R.       \ 
25,  28.J 


GRAY  r.  HAI6. 
HAIG  r.  GRAY. 


Evidence —  Original  Suit — AdmissihUity 
in  cross  Suit. 

Evidence  taken  in  an  original  suit  mag  be 
read  in  a  cross  suit  under  the  common  order, 
the  Court  having  judicial  notice  of  both 
causes. 

The  bill  in  this  case  was  filed  by  Mr. 
Oray  to  obtain  an  account  of  dealings  and 
transactions  in  which  the  plaintiff  had  been 
engaged  as  agent  for  the  defendants, 
Messrs.  Haig  &  Son,  in  the  sale  of  malt 
and  grain  spirits,  and  in  this  suit  Mr. 
Rikey  was  examined  as  a  witness  for  the 
defendant  to  prove  allegations  of  fraud. 
Mr.  Haig  also  filed  a  cross  bUl,  charging 
Mr.  Gray  with  frauds  in  the  transaction, 
and  Mr.  Rikey 's  examination  was  taken 
in  the  original  suit  after  the  institution  of 
this  cross  suit,  but  before  replication.  Mr. 
Haig  obtained  the  common  order  to  read 
this  evidence  at  the  hearing  in  the  cross 
cause. 

Mr.  Lee  and  Mr.  JVilliamSf  for  Mr. 
Gray,  objected  to  this  evidence  being  re- 
ceived in  the  cross  suit  on  the  ground  that 
it  was  not  taken  in  the  cause,  and  had  no 
relation  to  matters  alleged  and  charged  in 
the  cross  suit. 

Price  V.  Berrington,  2  Beav.  285. 

Christian  v.  fVrenn,  Bunb:  321. 

Pascallv.  Scott,  1  Phill.  110. 

Welford  v.  Beazelg,  3  Atk.  503. 

Mr.  R.  Palmer  and  Mr.  Haig,  for  Messrs. 
Hug  &  Son. 

Mit.  Plead.  82,  4th  ed. 
fVgatt  Prac.  Reg.  87. 

(1)  See  Pusey  v.  Posey,  1  Vem.  27S;  Errington 
V.  Ayoesly,  2  Bro.  C.C.  341 ;  Flint  v.  Bnndon, 
8  Ves.  163  ;  Nutbrown  v.  Thornton,  10  Yes.  161 ; 
Buxton  V.  Lister,  3  Atk.  383 ;  Cud  v.  Rutter,  1 
P.  Wms.  570 ;  Pooley  v.  Budd,  14  BeaT.  34. 
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The  Master  op  the  Rolls. — I  think 
this  evidence  is  admissible.  I  cannot 
decide  the  first  cause  without  a  judicial 
knowledge  of  the  secend.  The  evidence 
in  both  cases  must  therefore  be  before  me, 
and  I  cannot  reject  it  or  refuse  to  hear  it 
applied  to  the  merits  of  this  cross  cause. 


M 

July 


R      7 

r  20     \        DAVIES  r.  DATIE8. 

Claim — Multifariousness. 


The  joining  in  a  claim  parties  whose  in- 
terest is  contingent,  to  ask  for  the  preserva- 
tion of  a  fund  is  not  multifarious^  or  a  mis- 
joinder  of  parties. 

Qusere — If  an  objection  to  a  claim  is  to 
he  raised  by  motion  to  take  it  off  the  file. 

This  was  a  motion  to  take  a  claim  off 
the  file  for  irregularity,  on  the  ground 
of  multifariousness  and  for  misjoinder  of 
parties. 

The  claim  was  filed  by  Peter  Thomas 
Davies  on  behalf  of  himself,  and  as  the 
next  friend  of  his  children,  against  the 
widow  and  executrix  of  his  brother,  who 
was  also  tenant  for  life  under  the  will  of 
the  testator,  David  Peter  Davies,  which 
contained  the  following  bequest: — '*  On 
the  death  of  my  beloved  wife,  and  on  the 
death  of  my  father  and  mother,  I  will  that 
all  my  property  may  be  divided  among 
my  four  sisters  and  brother,  if  either  be 
alive,  or  their  children,  share  and  share 
alike."  And  it  asked  to  have  the  property 
got  in  and  secured.  The  testator's  father 
and  mother  were  both  dead. 

Mr.  R.  Palmer  and  Mr.  Elderton,  for 
the  defendant,  Anne  Davies.— The  pre- 
sent application  is  a  substitute  for  a  de- 
murrer; the  interests  of  the  parties  are 
inconsistent,  as  while  the  fisither  lives  he 
represents  the  fund. 

Fulham  v.  McCarthy,  1  H.  L.  Ca.  703. 
Witherdenv.  Mercer,  14  Jur.  613. 

Mr.  James,  for  the  plaintiffs.  —  The 
whole  of  these  parties  have  an  interest  in 
this  fund  and  in  its  preservation,  but  as- 
suming the  mode  of  taking  the  objection 
regular,  the  objection  itself  is  nothing 
The  motion  ought,  therefore,  to  be  refused. 


The  Master  of  the  Rolls. — I  do  not 
think  that  the  interests  of  the  parties,  or 
the  claims  made  by  them,  are  inconsistent, 
or  that  it  is  incumbent  upon  them  to  con- 
sider whether  others  are  entitled.  They 
all  have  an  interest  in  having  the  funds 
ascertained  and  secured,  as  undl  the  death 
of  the  tenant  for  life  no  question  can  arise 
respecting  the  division.  I  also  doubt 
whether  this  is  the  proper  mode  of  taking 
an  objection  to  a  claim,  assuming  it  to  be 
wrong.  In  the  case  of  fVitherden  v.  Mercer 
there  were  other  objections  besides  multi- 
fariousness. 


.} 


JONES  V.  BEACH. 


M.R. 
July  24 

Principal  and  Surety — Promise  to  pay 
'^-'Liability  extending. 

A  surety,  upon  being  informed  that  pro^ 
ceedings  are  contemplated  against  himself 
and  his  principal,  states  by  letter  his  inten- 
tion  to  pay  the  debt :  —  Held,  after  his 
decease,  that  the  letter  was  a  promise  to 
pay ;  that  his  undisputed  right  to  payment 
was  a  sufficient  identity  of  the  plaintiff, 
whose  address  was  not  set  out  in  the  claim  ; 
and  that  the  forbearance  to  sue  was  a  suffix 
dent  consideration  for  the  promise. 

This  was  a  claim  by  Andrew  Jones 
against  Milborough  Beach,  the  executrix 
of  John  Beach,  deceased,  to  obtain  pay- 
ment out  of  the  estate  of  J.  Beach  of  the 
sum  of  300/.,  secured  by  three  several 
promissory  notes,  given  and  signed  by 
J.  Beach,  deceased,  and  W.  Stubbs  for  the 
sum  of  100/.  each,  bearing  date  respectively 
the  2nd  of  June  1842,  the  1st  of  August 
1842,  and  the  2nd  of  March  1846,  upon 
which  interest  had  been  paid  to  A.  Jones 
down  to  the  8th  of  July  1850. 

J.  Beach  died  in  August  1850,  and  the 
defendant,  M.  Beach,  was  his  widow  and 
executrix. 

The  facts  as  stated  in  the  claim  were 
echoed  by  the  plaintiff  in  his  affidavit:  he 
also  swore  that  J.  Beach  in  his  lifetime 
repeatedly  promised  to  pay  the  debt,  with 
interest,  particularly  in  a  letter  dated  the 
21  St  of  June  1850. 

The  signature  of  the  notes  was  admitted 
by  M.  Beach,  but  she  said  that  J.  Beach 
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was  only  a  surety,  and  that  he  did  not 
receive  any  of  the  money  or  any  advan- 
tage. That  Charles  Pumpfrey,  the  plain* 
tiff's  solicitor,  wrote  to  J.  Beach  as  fol- 
lows : — 

"  Droitwich,  June  20th,  1850. 

"  Sir, — Mr.  Stuhbs  is  here,  and  I  am 
about  making  him  a  bankrupt,  but  I  find 
I  cannot  proceed  against  him  without 
coupling  you  in  the  affair.  I  have  no 
desire  to  proceed  against  either,  and  in 
order  to  avoid  this  I  ask  you  whether  you 
will  join  Mr.  Stubbs  in  a  fresh  note  for 
300/.,  payable  jointly  and  severally.  As  the 
notes  in  my  possession  are  made  payable 
on  demand,  and  are  not  jointly  and  seve- 
rally, you  had  better  see  your  solicitor 
hereon  immediately.  I  shall  await  your 
reply  a  post  or  two,  and  if  I  have  no  reply 
I  shall  at  once  proceed  against  both  of 
you.     Yours,  &c. 

**  Charles  Pumpfrey." 

John  Gwillim,  the  solicitor  of  J.  Beach, 

wrote  to  Charles  Pumpfrey  the  following 

letter  :— 

*<  Hereford,  June  21st,  I860. 

"  Sir,  •—  Mr.  Beach  of  this  city  has 
brought  me  your  letter,  and  has  instructed 
me  to  inform  you  that  it  is  his  intention  to 
pay  off  the  3002.  due  to  your  client,  on 
the  joint  note  of  himself  and  Mr.  Stubbs. 
I  shall  be  glad  if  you  will  let  me  know  the 
amount  due  for  interest,  and  Mr.  Beach 
will  be  prepared  to  remit  the  money  in  the 
course  of  a  post  or  two.  I  presume  you 
have  the  notes.     I  remain,  &c. 

•'  John  GwilUm." 

That  farther  negotiations  were  stayed 
by  the  death  of  J.  Beach,  and  finally  the 
claim  was  filed  either  to  obtain  pajrment 
of  the  debt,  or  for  the  administration  of  the 
estate  of  the  deceased. 

It  also  appeared  that  Mr.  Stubbs  had 
become  insolvent. 

Mr,  J,  H.  Palmer^  for  the  plaintiff,  in- 
sisted upon  his  right  to  have  the  estate 
administered  in  this  court  for  payment  of 
the  demand. 

Ex  parte  KendaU,  17  Yes.  514,  522. 
Thorpe  v.  Jaekeon^  2  You.  &  C.  553. 

Mr.  WUkoeh  and  Mr.  C.  HaU,  for  the 
defendant. — ^A  joint  security  will  not  be 
extended  in  equity  beyond  the  legal  oper- 
ation, there  being  no  previous  equity  to 


entitle  the  party  to  a  several  security  from 
each-^ Sumner  v.  Powell  {1).  And  where 
the  surety  is  jointly  bound  with  the  prin- 
cipal, nothing  will  be  done  to  extend  it 
as  against  the  personal  representative  of 
the  surety.  The  rule  against  extending 
the  liability  against  a  surety  is  stringent, 
and  in  this  case  the  letter  was  no  proof 
that  there  was  any  debt  owing,  and  no 
consideration  was  given  for  it. 

Bum  V.  Bum,  3  Yes.  573. 

Rawstone  v.  Parr,  3  Russ.  424,  539. 

Richardson  v.  Norton,  6  Beav.  185  ; 
s.c.  1 2  Law  J.  Rep.  (n.s.)  Chanc.  333. 

WUmer  v.  Currey,  2  De  Gex&  Sm.  347. 

Crossley  v.  Dobson,  Ibid.  486. 

Laythoarp  y.  Bryant,  2  Bing.  N.C.  735, 
742 ;  s.  c.  5  Law  J.  Rep.  (n.s.)  C.P. 

217. 
Mr,  J,  H,  Palmer,  without  reply. 

The  Master  of  the  Rolls. — I  think 
the  plaintiff  is  entitled  to  a  decree  upon 
the  letter  without  further  reference  to  the 
original  notes.  Mr.  Beach  was  told  that 
it  was  intended  to  make  Mr.  Stubbs  a 
bankrupt,  and  that  he  was  an  interested 
party,  but  that  there  was  no  desire  to  pro- 
ceed if  he  would  join  in  giving  a  several  as 
well  as  a  joint  liability,  and  in  order  to 
correct  the  defect  he  was  asked  for  a  joint 
and  several  note:  the  answer  through  a  soli- 
citor was,  that  he  intended  to  pay  all  that 
was  due  upon  the  joint  note  of  himself 
and  Mr.  Stubbs.  If  there  is  any  difiiculty 
upon  the  form  of  the  claim,  the  Court  will 
allow  the  claim  to  be  amended  ;  it  is  not 
so  strict  with  these  forms  of  proceeding 
aa  with  bills :  it  did  not,  however,  appear 
necessary.  It  was  said  that  the  plaintiff 
was  not  sufficiently  described,  but  I 
think  he  was,  as  the  right  of  the  plain- 
tiff to  payment  was  admitted.  Then  as  to 
the  consideration,  forbearance  to  sue  was 
quite  sufficient;  bad  it  not  been  for  the 
letter,  proceedings  might  have  been  com- 
menced, and  at  the  death  of  Mr.  Beach 
final  judgment  might  have  been  obtained, 
and  he  might  have  been  made  liable  in 
a  manner  which  would  have  been  binding 
upon  his  personal  representative.  Upon 
the  whole,  I  think  the  plaintiff  has  a  right 

to  recover. 

(1 )  2  Mer.  SO. 
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M«R* 

1851. 

Dec.16,17,18,19, 

22,  23. 

1852. 

Jan.  12. 


COCKELL  V.  TAYLOR. 
PRESTON  V,  COLLETT. 
COLLETT  V.  PRESTON. 


Mortgage  —  Sub-mortgages  —  Notice  — 
Chose  m  A ction^^  Necessitous  Borrower — 
Expectancy — Loan  of  Money  on  Condi- 
tional Purchase. 

The  purchase  of  a  piece  of  land  ai  an 
exorbOani  price  will  not  be  allowed  to  stand 
when  made  the  eondiHon  of  a  loan  of  money 
to  a  party  whose  necessities  compelled  him 
to  borrow. 

A  mortgage  of  a  fund  in  court  in  a  suit  of 
CoUettv.  Maule,  by  W.  G»  C,  the  purchaser 
of  the  landf  to  secure  6,000/.,  the  purchase^ 
money,  to  G,  fV.  Fy  the  vendor,  set  aside,  on 
the  ground  that  the  transaction  was  fraudu- 
lent. 

An  assignment  of  a  chose  in  action  musi 
he  taken,  subject  to  aU  prior  claims.  Sub- 
mortgages of  the  fund  in  court,  made  without 
noticing  G.  W.  F,  were  therefore  set  aside, 
as  his  title  was  either  void  or  subject  to  the 
prior  equity  of  W.  G.  C,  notwithstanding 
he  had  been  induced  to  create  or  countenance 
such  sub-mortgages. 

The  acts  ofW.  G.  C.  in  joining  to  create 
the  sub-mortgages  were  not  a  recognition 
of  or  an  acquiescence  in  the  sub-mortgages, 
as  they  were  done  in  entire  ignorance  of  his 
rights,  and  under  the  idea  that  the  original 
transaction  with  G.  W.  F.  was  unimpeach- 
able. 

The  suit  of  Cottett  ▼.  Preston  was  insti- 
tated  the  14th  of  January  1850,  by  W.  G. 
Collett,  to  set  aside  an  agreement,  dated 
the  25th  of  October  1848,  for  the  purchase 
of  a  piece  of  land  near  Hammersmith 
Bridge,  and  a  deed  of  the  13th  of  De« 
cember  1848,  conveying  the  same  land  to 
him,  and  also  the  mortgage  of  the  one- 
fourth  share  of  W.  G.  Collett,  and  Sarah 
his  wife,  in  the  personal  estate  of  Sarah 
Hyatt,  deceased,  which  was  in  question 
in  a  suit  of  CoUeU  v.  Maule,  and  asking 
that  the  mortgage  might  be  delivered  up 
to  be  cancelled,  and  that  the  claims  of 
various  sub-mortgagees  in  the  mortgage 
debt  of  6,000/.,  created  by  an  indenture 
of  the  14th  of  December  1848,  were  void 
Nbw  SiBiKs,  XXI.— Chaho. 


as  against  W.  G.  Collett  and  Sarah  his 
wife;  or  if  they  should  be  declared  en- 
titled to  anything,  then  that  Messrs. 
Preston  &  Finch  might  pay  it,  or  that  the 
plaintiffs  might  pay  it  and  hold  the  land 
in  the  conveyance  of  the  13th  of  Decem- 
ber 1848  as  a  security. 

The  suit  of  CockeU  v.  Taylor  was 
instituted  in  March  1850,  by  Edward 
Whitehead  Cockell,  to  redeem  a  mortgage, 
dated  the  10th  of  May  1849,  made  by 
Henry  John  Preston  and  George  WDliam 
Finch,  to  secure  the  repajrment  of  a  sum 
of  573/.  6^.,  which  they  had  borrowed  of 
George  Taylor.  This  mortgage  comprised 
the  sum  of  6,000/.,  which  William  George 
CoUett  and  Sarah  his  wife  had  secured  to 
Henry  John  Preston,  by  the  indenture  dated 
the  14th  of  December  1848,  assigning  the 
one-fourth  share  of  the  personal  estate  of 
Sarah  Hyatt  to  secure  the  payment,  and 
which  share  was  also  assigned  to  George 
Taylor  in  the  mortgage  made  to  him.  The 
plaintiff  E.  W.  Cockell  also  asked  that  W. 
G.  Collett,  and  Sarah  his  wife,  Henry  John 
Preston,  G.  W.  Finch,  Joseph  Ivimey,  and 
Frederick  Harrison  might  redeem  a  mort- 
gage made  to  him  on  the  1st  of  March 
1849,  by  H.  J.  Preston,  with  the  consent 
of  W.  G.  Collett,  of  the  fourth  share  of 
W.  G.  Collett,  and  Sarah  his  wife,  on  the 
personal  estate  of  Sarah  Hyatt,  to  secure 
the  repayment  to  him  of  a  sum  of  2,700/. 
and  interest,  and  in  default  that  they  might 
be  foreclosed,  or  otherwise  that  accounts 
might  be  taken,  and  that  the  other  defen- 
dants might  redeem  them. 

The  suit  of  Preston  v.  Collett  was  insti- 
tuted on  the  27th  of  June  1849,  by  Henry 
John  Preston,  under  the  agreement  dated 
the  25  th  of  October  1848,  and  another 
dated  the  15th  of  December  1848,  to  obtain 
from  W.  G.  Collett  an  assignment  of  a  sum 
of  1,884/.  6s.  %d.  and  interest,  which  was 
secured  to  William  Piercy  Dimes  upon 
trust  for  W.  G.  Collett. 

The  facts  of  these  several  suits,  together 
with  the  arguments,  are  so  fully  stated  in 
the  course  of  the  judgment,  that  it  is  deemed 
unnecessary  further  to  set  them  out. 

Mr.  RoupeU  and  Mr.  Tripp,  for  Edward 
Whitehead  Cockell ;  cited— 

Mangles  v.  Dixon,  1  Hall  &  Twells, 
542 ;  s.  c.  1  Mac.  &  Gor.  437  ;  19 
Law  J.  Rep.  (n.s.)  Chanc.  240. 
4  A 
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Mr,  WiUcockf  Mr,  Daniel,  and  Mr. 
Terrell,  for  William  6.  Collett  and  Sarah 
his  wife,  cited — 

Wood  V.  Downes,  18  Yes.  120. 
Prosser  v.  Edmonds,  1  You.  &  C.  481, 

496. 
Hunter  v.  Daniel,  4  Hare,  420  ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  194. 
Strachan  v.  Brander,  1  Eden,  303. 
Earl  of  Chesterfield  v.  Janssen,  1  Atk. 

339. 
Gwynney,  Heaton,  1  Bro.  C.C.  1,  8. 
Matthews  yr,  Wallwyn,  4  Ves.  118, 126. 
Hamil  v.  Stokes,  4  Price,  161. 
Daubeny  v.  Cockburn,  1  Mer.  626, 638. 
Roddy  V.  Williams,  3  Jo.  &  Lat.  1. 
Kennedy  v.  Green,  3  Myl.  &  K.  699. 

Mr.  Fooks,  for  Joseph  Ivimey. 
Hobbs  V.  Norton,  1  Vem.  136. 
Govett  V.  Richmond,  7  Sim.  1. 
Jones  V.  Smith,  1  Phill.  244;  s.  c.  12 
Law  J.  Rep.  (n.s.)  Chanc.  381. 

Mr,  R,  Palmer  and  Mr,  Headlam,  for 
G.  W.  Finch  and  Jacoh  Connop. — 
Attwood  v.  Small,  6  CI.  &  F.  232. 
Low  v.  Barchard,  8  Ves.  133. 

Mr,  Walpole  and  Mr,  Martindale,  for 
F.  Harrison. 

Mr,  Hallett,  for  Thomas  Collingwood 
Ker. 

Mr,  Smythe,  for  H.  J.  Preston. 

Mr,  Lloyd  and  Mr,  Grove,  for  George 
Taylor. 

The  Master  of  the  Rolls. — These 
three  suits  are  separate  and  distinct, 
by  different  plaintiffs,  seeking  separate 
and  independent  relief ;  yet  they  all  arise 
out  of  the  same  transaction,  and  the  relief 
to  be  afforded  or  the  decree  to  be  made  in 
each  must,  in  a  great  measure,  depend 
upon  the  validity  of  a  deed  of  mortgage, 
which  is  impeached  in  the  suit  of  Collett 
y.  Preston,  As  the  burden  of  proof  lies 
upon  the  person  contesting  that  validity, 
and  as,  unless  the  plaintiff  W.  G.  Collett  can 
succeed  in  proving  that  mortgage  deed  to 
be  invalid,  the  persons  claiming  relief  in 
respect  of  it  are  entitled,  as  a  general 
consequence,  to  the  relief  they  ask,  I 
shall  first  express  my  opinion  in  the  suit 
of  Collett  V.  Preston, 


In  this  suit  the  plaintiff  seeks  to  set 
aside  a  transaction  for  the  sale  of  land  at 
Hammersmith,  in  the  course  of  which  and 
as  a  consideration  for  such  sale,  a  mortgage 
deed  was  executed  by  the  plaintiff,  WiUuun 
George  Collett,  to  Uie  defendant,  George 
William  Finch,  by  which  6,000/.  was 
charged  upon  the  share  to  which  W.  G. 
Collett  claimed  to  be  entitled  of  a  fund  in 
court  in  a  suit  of  Collett  v.  Maule,  If 
the  plaintiff  succeeds  to  this  extent,  he 
then,  in  the  second  place,  seeks  to  have 
two  mortgages,  one  to  the  defendant 
Edward  Whitehead  Cockell  and  another 
to  the  defendant  George  Taylor,  declared 
to  be  void  on  the  ground  that  those  mort- 
gages were  a  purchase  of  a  chose  in  action, 
and  that  being  such  it  must  be  taken  by 
the  persons  who  bought  it,  subject  to  the 
equities  which  attached  to  it. 

The  first  and  main  question  is,  whether 
the  transaction  which  constituted  the  ori- 
ginal mortgage  is  fair  and  valid ;  if  that 
cannot  be  impugned,  all  the  subsequent 
dealings  with  the  interests  so  created  are 
valid  and  effectual.  If,  however,  the 
original  mortgage  is  set  aside,  it  wiU  still 
remain  a  question  to  be  decided,  whether 
the  sub-mortgages  of  their  interests  to 
persons  ignorant  of  and  in  nowise  impli- 
cated in  the  original  transaction  can  be 
touched.  The  original  mortgage  was 
given  by  W.  G.  Collett  to  G.  W.  Finch 
as  the  consideration  for  the  purchase  of  a 
plot  of  land  near  Hammersmith  Bridge, 
belonging  at  that  time  to  G.  W.  Finch, 
which  he  had  purchased  as  part  of  a  laiger 
portion  from  the  West  Middlesex  Water- 
works Company  two  years  before.  The 
plaintiff,  W.  G.  Collett,  alleges  that  this 
mortgage  deed  was  obtained  from  him 
under  such  circumstances  and  by  such 
means  that  this  Court  will  declare  it  to  be 
void,  and  order  it  to  be  cancelled ;  and  this 
is  the  issue  which  he  undertakes  to  prove. 

The  position  of  W.  G.  Collett  at  this 
time  was  this :  he  was  in  a  humble  rank 
of  life ;  he  had  formerly  been  in  the 
employment  of  Mr.  Cubitt  as  bricklayer ; 
he  afterwards  kept  a  greengrocer's  shop, 
and  is  described  last  as  being  out  of  em- 
ployment. His  wife,  the  other  plaintiff, 
was  distantly  related  to  a  gentleman  of 
considerable  property,  who  had  died  in- 
testate, and  to  whose  estate  the  Crown 
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bad  taken  out  administration.  W.  G.  Collett 
had  instituted  a  suit  in  this  court,  claiming 
a  fourth  portion  of  the  estate  of  the  intes- 
tate. His  resources  for  carrying  on  the 
suit  were  none,  except  such  assistance  as 
might  be  derived  from  persons  who  were 
convinced  of  the  correctness  an'd  ultimate 
success  of  his  claim  ;  and  accordingly  he, 
together  with  the  other  plaintiffs,  early 
created  a  charge  on  the  gross  fund  expected 
to  be  recovered,  for  the  purpose  of  paying 
the  expenses  of  the  suit.  This  want  of 
funds  was  possibly  the  reason  of  the  change 
of  solicitors,  which  occurred  twice  in  the 
conduct  of  the  cause;  it  being  obvious 
that  a  solicitor,  whom  the  law  does  not 
permit  to  take  security  for  costs  hereafter 
to  be  incurred,  cannot  be  expected  to 
make  large  advances  for  an  indefinite 
time,  on  the  strength  of  his  client  being 
likely  or  even  being  sure  ultimately  to 
succeed. 

In  1 848,  previously  to  the  transaction 
in  question,  Mr.  Leate  was  the  plaintiff's 
solicitor  in  the  cause  of  Collett  v.  MauU, 
The  contest  in  that  suit  before  the  Court 
was  so  far  concluded  that  the  Master, 
although  he  had  not  made  his  report, 
had  expressed  his  opinion  that  the  plaintiff 
had  mside  out  his  case  ;  but  the  Master 
found  it  might  and  probably  would  be 
contested  both  by  the  Crown  and  by  an 
adverse  claimant  of  the  name  of  Susannah 
Brassington.  The  opposition  of  the  Crown 
might  be  disposed  of  if  the  Court  should 
express  its  concurrence  in  the  opinion 
found  by  the  Master,  and  the  opposition  of 
the  adverse  claimant  might  probably  be 
bought  off;  but,  if  not,  great  additional 
expense  would  necessarily  have  to  be  in- 
curred in  the  trial  of  the  issue. 

This  was  the  state  the  parties  themselves 
conceived  matters  to  stand  in,  as  appears 
by  an  opinion  of  counsel  on  the  case  of 
the  plaintiff.  It  was  evident  in  this  state 
of  things  that  money  was  essential  for 
prosecuting  the  plaintiff's  case  ;  and  that, 
except  his  right  to  a  portion  of  the  fund 
in  court  he  had  no  security  to  give  or 
means  of  obtaining  any  advance  of  money. 
The  rule  of  court  I  have  already  referred 
to  made  it  impossible  for  Mr.  Leate  him- 
self to  advance  the  funds  required ;  and 
accordingly  Mr.  Collett  applied  to  Thomas 
Colli ngwood  Ker,  a  solicitor  of  this  court 


with  whom  he  had  formerly  had  dealings, 
to  advance  or  procure  for  him  the  money 
required.  Whether  this  was  done  with 
or  without  the  knowledge  of  Mr.  Leate 
does  not  appear,  nor  is  it  very  material. 
T.  C.  Ker,  through  the  instrumentality  of 
W.  G.  Collett,  applied  to  G.  W.  Finch, 
who  was  then  and  is  now  a  solicitor  of 
this  court ;  he  was  the  real  owner  of  the 
eighteen  acres  of  land  on  the  south  side  of 
Hammersmith  Bridge,  which  he  had  pur- 
chased from  the  West  Middlesex  Water- 
works Company  in  the  year  1846  for  the 
sum  of  5,000/.,  although  the  conveyance 
had  been  taken  in  the  name  of  Henry 
John  Preston,  who  was  the  nominal  owner 
of  it  and  agent  for  G.  W.  Finch  in  this 
matter.  Before  any  arrangement  was  come 
to,  G.  W.  Finch  took  the  precaution  of 
ascertaining  from  the  counsel  for  W.  G. 
Collett  in  the  suit  of  Collett  v.  Maule  the 
probability  W.  G.  Collett  had  of  succeed- 
ing in  that  suit.  I  see  no  impropriety  in 
his  taking  that  course.  If  the  transaction 
was  a  simple  loan  of  money  on  the  security 
of  the  share  of  W.  G.  Collett  in  the  fund 
in  court,  it  was  a  prudent  and  proper 
course  to  ascertain  that  such  fund  existed, 
and  that  W.  G.  Collett  had  and  probably 
would  speedily  establish  a  right  to  it. 
The  answer  he  obtained  from  the  plaintiff's 
counsel  was  conclusive  as  to  the  ultimate 
success  of  W.  G.  Collett,  but  doubtful  as 
to  the  amount  of  expense  which  might  be 
required  for  that  purpose ;  which  expense 
would  depend  on  the  extent  of  resistance 
which  might  be  offered  by  the  Crown  and 
by  the  adverse  claimant,  Susannah  Bras- 
sington. Having  obtained  this  opinion, 
the  position  of  the  parties  was  this :  both 
the  plaintiff  and  John  Leate,  his  solicitor 
in  the  cause  on  one  side,  and  G.  W.  Finch  on 
the  other,  knew  that  an  advance  of  money 
was  essential  to  enable  W.  G.  Collett  to 
succeed  in  establishing  his  right.  They 
also  knew  that  W.  G.  Collett  had  applied 
for  and  was  in  every  way  endeavouring  to 
raise  money  for  this  purpose,  and  that  he 
had  no  security  to  give  except  his  share  of 
the  fund,  his  right  to  which  was  to  be 
established  by  means  of  this  very  advance 
of  money. 

This  was  the  state  of  the  case  when  the 
agreement  of  the  25th  of  October  1848 
was  entered  into   between  G.  W.  Finch, 
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nominally,  as  the  agent  for  H.  J.  Preston 
on  the  one  part,  and  the  plaintiff,  on  his 
own  account,  on  the  other  part.  It  does 
not  appear  to  he  very  material  that  G.  W. 
Finch  did  not  communicate  to  W.  G. 
CoUett  the  fact  that  H.  J.  Preston  was 
not  the  party  really  contracting,  but  that 
he,  G.  W.  Finch,  was  himself  the  contract- 
ing party,  which  was,  undoubtedly,  the 
case.  It  is,  however,  of  great  importance, 
bearing  in  mind  the  state  and  condition  of 
the  plaintiff,  and  his  wants  at  this  time,  to 
examine  the  nature  and  effect  of  the  agree- 
ment itself.  The  document  bears  date  the 
25th  of  October  1848;  it  recites  that  W. 
G.  Collett  is  desirous  of  raising  1,000J. 
for  his  immediate  use,  to  be  secured  upon 
the  after-mentioned  funds,  and  is  also 
desirous  of  purchasing  firom  Preston  the 
after- mentioned  piece  of  ground;  that 
Preston  agrees  to  lend  or  to  procure  to  be 
lent  to  Collett  1,000^.,  with  interest  at  5/. 
per  cent.,  to  be  secured  upon  a  certain 
sum  of  1,8841.  6s.  4(2.,  which,  by  the  in- 
denture dated  the  8th  of  May  1845,  is 
secured  to  be  paid  to  William  Piercy  Dimes, 
in  trust,  for  W.  G.  Collett,  out  of  certain 
shares  in  the  funds  in  the  Chancery  suit ; 
that  sum  of  money  is  the  charge  before 
mentioned  as  having  been  made  by  the 
persons  interested  in  this  fiind,  for  the 
purpose  of  carrying  on  the  suit.  Then 
the  agreement  proceeds  subsequently  thus: 
to  agree  that  it  should  be  carried  into 
effect;  that  this  sale  should  take  place, 
and  that  the  mortgage  should  be  made 
upon  the  fund  in  court  to  the  extent  of 
the  purchase-money.  The  formal  recitals 
in  this  document  seem  to  me  to  point  to 
the  raising  of  money  as  a  primary  and 
leading  object,  and  my  opinion  derived 
from  the  circumstances  I  have  already  re- 
ferred to,  and  those  to  which  I  am  about 
shortly  to  refer,  is,  that  in  this  affair  the 
plaintiff  was  simply  desirous  of  raising 
money  to  prosecute  successfully  the  suit 
of  CotteU  V.  Maule ;  he  had  no  funds  at 
his  disposition  to  buy  land,  or  to  enter  into 
any  building  speculation,  and  he  was  much 
pressed  for  money  to  establish  his  rights 
in  the  suit  of  CoUeU  v.  Matde.  Whatever 
might  have  been  his  disposition  to  indulge 
in  projects  of  that  description,  to  do  so 
before  he  had  realized  the  funds  in  that 
suit,  would  have  been  folly,  little  below 


insanity.  That  he  did  entertain  any  such 
disposition,  or  that  he  either  desired  or 
took  any  active  steps  to  procure  land  and 
enter  on  a  building  speculation,  is  not 
supported  by  any  evidence  in  this  cause ; 
on  the  contrary,  all  the  evidence  before 
me,  and  the  construction  and  form  of  the 
agreement  itself,  confirm  the  view  of  the 
case  I  have  already  stated,  and  leave  no 
doubt  that  the  real  object  of  the  agreement 
of  the  25th  of  October  1848,  so  fiur  as  the 
plaintiff  was  concerned,  was  not  to  buy 
land,  but  to  obtain  an  advance  of  money 
to  carry  on  the  suit  of  CoUeU  v.  Maide ; 
or,  in  other  words,  that  the  transaction 
was  one  of  loan,  in  which  the  purchase  of 
the  land  was  not  the  primary  object  on  the 
part  of  the  plaintiff,  but  was  made  by  G. 
W.  Finch  a  condition  for  advancing  the 
money  required.  In  regarding  this  trans- 
action, therefore,  I  do  not  look  upon  it  as 
a  simple  case  of  purchase  and  sale  of  land 
between  two  persons,  one  willing  to  sell, 
and  another  desirous  to  buy,  but  as  a 
transaction  in  which  one  party  is  desirous 
to  borrow,  and  the  other  consents  to  lend* 
provided  the  borrower  will  consent  also  to 
become  the  purchaser  of  a  particular  parcel 
of  land ;  a  transaction  involving  elements 
for  consideration  distinct  from  those  which 
would  enter  into  the  simple  case  of  the 
purchase  and  sale  of  land. 

On  the  Idth  of  December  1848  the  con- 
veyance of  the  land  was  executed,  and  on 
the  follo¥dng  day,  the  14th  of  December 
1848,  the  mortgage  was  executed  of  the 
fund  to  be  recovered  in  CoUeit  v.  Maule, 
Why  the  final  completion  of  the  transaction 
was  delayed  until  this  time — seven  weeks 
after  the  date  of  the  contract— does  not 
distinctly  appear.  It  is  suggested  that  the 
reason  for  the  delay  was  diat  which  oc- 
curred in  the  Master's  office,  whose  report 
in  CoUeti  v.  MauU^  in  favour  of  the  plain- 
tiff, was  not  signed  until  the  11th  of 
December  1848.  No  money  passed  at  the 
time  of  the  transaction.  XL  hsA  been  paid 
by  G.  W.  Finch  to  W.  G.  Collett  on  the 
12th  of  December  1848  ;  10/.  on  the  21st 
of  that  month ;  and  121.  on  the  6th  of 
January  following,  for  which  the  plaintiff 
gave  G.  W.  Finch  his  I  O  U.  This  ap- 
pears from  documents  in  the  handwriting 
of  the  plaintiff  given  in  evidence  6n  the 
part  of  the  defendants. 
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G.  W.  Fincli  appears  not  only  to  have 
paid  W.  G.  Collett  no  money  at  or  before 
the  time  of  the  execution  of  die  deeds,  but 
so  far  as  can  be  gathered  from  the  facts  of 
the  case,  he  does  not  appear  to  have  had 
the  means  of  doing  so,  for  with  the  excep* 
tion  of  these  three  sums,  amounting  to  23/., 
it  was  not  until  he  obtained  money  from 
G.  Taylor  and  E.  W.  Cockell,  on  the 
security  of  the  plaintiff's  mortgage,  that 
he  paid  him  the  further  instalments,  making 
up  the  sum  of  1,000/.  The  last  of  these 
instalments  was  paid  on  the  lOth  of  March 
1849.  The  land  itself,  the  condition  and 
consideration  for  making  this  loan,  was  sold 
at  a  price  greatly  exceeding  its  real  value. 
The  evidence  on  this  subject  is  all  on  the 
part  of  the  plaintiff,  and  although  the  de- 
fendant, G.  W.  FLdch,  must  have  been 
advised  that  it  was  a  material  part  of  the 
case,  be  has  not  gone  into  any  evidence  on 
the  subject.  The  evidence  on  the  part  of 
the  plaintiff  puts  the  real  value  of  the  pro- 
perty sold  at  about  one-tenth  part  of  the 
price  contracted  to  be  paid  for  it.  It  is 
true  the  Court  looks  with  suspicion  at  evi- 
dence of  value  derived  from  mere  opinion 
given  by  surveyors,  unsupported  by  any 
other  circumstance  ;  but  in  this  case  that 
evidence  is  not  without  coiroboration.  In 
the  first  place,  the  plaintiff's  witnesses, 
three  in  number,  give  the  grounds  on  which 
they  proceed,  and  agree  tolerably  nearly 
in  the  result.  In  the  next  place,  the  result 
of  their  valuation  agrees  with  the  value  of 
the  price  given  by  G.  W.  Finch  for  the  pro- 
perty, or  if  it  varies  therefrom,  it  does  so 
only  in  the  manner  most  favourable  to  the 
defendants  by  putting  too  high  a  value  on 
the  property  sold.  Two  years  before  the 
transaction  in  question,  F^nch  had  given 
5,000/.  for  the  eighteen  acres,  sold  by  the 
West  Middlesex  Waterworks  Company  ; 
there  is  no  evidence  given  or  circumstances 
suggested  to  shew  that  the  land  had  either 
been  sold  by  the  company  at  an  under 
value,  or  that  it  had  become  enhanced  in 
value  in  1848.  If  each  acre  of  land  were 
of  equal  value,  the  fair  price  per  acre  would 
be  about  278/. :  and  of  one  acre  and  a 
quarter,  the  extent  of  the  property  sold  to 
the  plaintiff,  the  value  would  be  347/. 
There  is  some  evidence  that  this  portion 
of  the  land,  by  reason  of  its  having  a  river 
frontage,  was  more  valuable  than  the  rest. 


and  accordingly  the  surveyors  of  the  plain- 
tiff estimate  the  value  at  sums  varying  from 
600/.  to  700/.  Taking  all  these  circum- 
stances into  consideration,  this  does  not 
appear  to  be  an  under  estimate  of  the 
value  of  the  acre  and  a  quarter  sold  to  the 
plaintiff;  and  if  so,  as  I  have  already 
stated,  the  price  given  for  the  property 
was  little  less  than  ten  times  its  real  value. 
Now,  coupling  this  inadequacy  of  price 
with  the  circumstances  of  the  case,  the 
question  I  have  to  determine  is,  whether 
this  is  a  transaction  which  the  Court  will 
allow  to  stand.  It  is  not  my  intention 
to  lay  down  that  any  inadequacy  of  price, 
unaccompanied  by  other  circumstances, 
wiU  avoid  a  contract,  unless  perhaps  it  is 
similar  to  the  case  referred  to  by  Lord 
Hardwicke  in  Chesterfield  v.  Janssen  (1),  as 
having  occurred  in  the  case  of  James  v. 
Morgan  (2),  where  a  man  who  supposed  he 
was  buying  a  horse  for  a  few  barleycorns 
had  in  reality  contracted  to  give  500 
quarters  of  barley  for  a  horse  worth  8/.  It 
is,  in  fkct,  evidence  of  a  fraud,  though, 
standing  alone,  by  no  means  conclusive 
evidence,  and  if  a  purchaser  with  his  eyes 
open,  without  con<^ment  or  deception  on 
the  part  of  the  seller,  chooses  to  give  ten 
times  the  value  of  the  property,  it  is  far 
from  my  intention  to  say  anything  that 
can  lead  to  the  supposition  that  the  trans- 
action can  be  impugned  in  a  Court  of 
Chancery.  That,  however,  is  not  now  the 
case.  The  purchase  here  is  the  condition 
for  the  loan.  The  plaintiff  had  neither 
the  means,  nor,  as  far  as  any  proof  goes, 
the  inclination,  either  to  buy  land  or  to 
embark  in  any  building  speculation.  What 
he  wanted  was  money  for  the  purpose  of 
prosecuting  this  suit  of  Collett  v.  Maule, 
He  was  in  humble  circumstances,  without 
the  power  of  obtaining  money,  except  so 
far  as  his  claim  to  one-fourth  of  the  fund 
in  court  enabled  him  to  give  security,  and 
this  a  very  unmarketable  one.  And 
although  no  imputation  can  be  cast  upon 
his  capacity,  yet  the  document  proved  to 
be  in  his  handwriting  bears  marks  of  his 
being  an  illiterate  person  ;  coupled  with 
those  circumstances,  the  evidence  of  over- 
price is  of  great  weight.     And  if  the  case 


(1)  1  Atlc.  352. 

(2)  1  Lev.  111. 
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had  stood  here  the  transaction  could  not 
be  supported. 

But  there  are  additional  drcumstances 
which  confirm  my  view  of  the  case.  In 
the  first  place,  Mr.  Leate  was  the  solicitor 
of  Collett  in  the  cause  of  CoUett  ▼.  MauU ; 
he  knew  that  W.  6.  Collett  was  endea- 
vouring to  raise  money  for  prosecuting  the 
cause.  O.  W.  Finch  had  communicated 
with  him  upon  the  subject,  and  wrote  two 
letters  to  him ;  one  on  the  26th  of  October 
1848,  and  another  on  the  3rd  of  November 
following,  and  in  neither  did  he  hint  a 
word  about  the  purchase  of  the  land,  nor 
does  it  appear  at  any  time  that  any  person 
other  than  T.  C.  Ker  was  consulted  on 
the  part  of  the  plaintiff  in  the  transaction ; 
and  the  real  nature  of  it  appears  to  have 
been  kept  back  and  concealed  from  Mr. 
Leate. 

I  say  nothing  about  the  form  of  the 
conveyance  or  the  circumstance  that  the 
document  was  executed  in  the  name  of 
H.  J.  Preston,  who  was  the  agent  for  G.W. 
Finch  in  the  matter.  I  see  nothing  in  that 
part  of  the  transaction  which  would  have 
induced  me  to  have  come  to  that  conclu- 
sion ;  neither  do  the  observations  made  by 
counsel  on  the  delivery  or  examination  of 
the  abstract  of  title  weigh  with  me.  But 
upon  the  other  facts  on  which  I  have  com- 
mented, I  am  of  opinion  that  this  was  a 
transaction  in  which  advantage  was  taken 
of  the  necessities  of  the  plaintiff,  and  that 
so  far  as  regards  the  contract  subsisting 
between  the  plaintiff  and  the  defendant  G. 
W.  Finch,  it  is  wholly  void,  and  must  be 
set  aside,  except  so  far  as  money  may 
have  been  actually  advanced  to  the  plain- 
tiff by  G.  W.  Finch,  upon  the  security  of 
the  indenture  of  mortgage  of  December 
1848. 

I  stopped  the  argument  upon  the  objec- 
tion raised  to  this  transaction  on  the  ground 
of  champerty ;  and  little  need  be  said  upon 
the  subject.  If  this  were  the  case  of  the 
sale  of  a  right  to  sue,  as  for  instance,  if  the 
plaintiff  W.  G.  Collett  had,  before  the  in- 
stitution of  this  suit  of  Collett  v.  Preston^ 
sold  to  another  any  right  he  might  have 
to  set  aside  the  deed  of  December  1848,  it 
might  have  been  affected  by  the  rule  of 
law  which  relates  to  champerty.  But 
this  deed  is  the  sale  by  a  person  of  his 
interest  in  a  fund  in  court.     The  distinc- 


tion between  those  cases  is  pointed  out 
in  Prosser  v.  Edmonds^  The  right  of 
selling  or  mortgaging  interests  such  as 
that  which  was  mortgaged  by  the  deed  of 
December  1848  has  been  recognized  and 
established  in  fVood  v.  Griffith  (3)  and 
numerous  other  cases.  If  there  had  been 
nothing  in  this  case  but  champerty,  I 
should  not  have  felt  any  difiiculty  in  sup- 
porting the  deed  of  the  14th  of  December 
1848. 

Having  decided  that  this  indenture  is 
void  as  between  those  persons,  it  becomes 
necessary  to  consider  whether  the  sub-mort- 
gages must  fall  with  the  original  mortgage, 
or  whether  they  can  be  supported  on  sepa- 
rate grounds.  The  validity  or  invalidity 
of  the  sub-mortgages  must  be  considered 
separately  as,  to  some  extent,  they  rest 
on  different  or  distinct  facts.  They,  or  at 
least  all  that  remain  now  to  be  adjudicated 
upon,  are  two  in  number,  namely,  the 
mortgage  to  Edward  Whitehead  Cockell 
and  that  to  George  Taylor ;  all  the  others 
which  existed  at  the  commencement  of  the 
suits  having  been  settled  during  the  pro- 
secution of  them. 

I  will  consider  the  case  of  George  Tay- 
lor first,  principally  because  that  is  not 
embarrassed  by  any  complication  of  cir- 
cumstances, but  rests  upon  legal  principles, 
deducible  from  a  few  plain  facts.  On  the 
10th  of  February  1849,  George  Taylor 
advanced  the  sum  of  500^.  to  G.  W.  Finch 
and  H.  J.  Preston,  on  the  security  of  the 
indenture  of  mortgage  of  the  14th  of 
December  1848,  which  was  deposited  with 
him  as  a  security,  and  of  this  500/.  300/. 
was  afterwards  advanced  by  G.  W.  Finch 
to  the  plaintiff,  and  it  formed  one  of  the 
instalments  of  the  1,000/.  paid  to  the  plain- 
tiff. The  defendant,  G.  Taylor,  was  not 
in  the  slightest  degree  cognizant  of  any 
fraud  or  irregularity  haying  been  practised 
towards  W.  G.  Collett ;  he  had  no  notice 
of  anything  doubtful  or  questionable  in 
the  transaction  creating  the  mortgage,  and 
it  is  not  alleged  that  he  either  knew  or  was 
set  upon  inquiry  whether  the  transaction 
was  a  good  or  a  bad  one ;  and  he,  therefore, 
contends  that  he  is  entitled  to  hold  the 
original  mortgage  security  as  valid  and 
effectual  for  Uie  sums  advanced  by  him 

(3)  1  Swaiiat  43. 
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to  O.  W.  Fincb,  on  the  security  of  that 
deed. 

On  the  other  hand,  it  is  contended,  that 
admitting  the  facts  as  above  stated  to  be 
correct,  still  that  the  rule  of  equity  is, 
that  a  man  who  purchases  a  chose  in  action 
does  so  subject  to  all  the  equities  which 
attach  to  it,  and  that  consequently  he 
bought  G.  W.  Finch's  interest  in  the  share 
of  ^e  plaintiff  in  the  fund  of  CoUeit  v. 
MaulCf  subject  to  the  possibility  of  its 
being  proved  thereafter  either  that  another 
person  had  a  better  title  to  this  fund  than 
6.  W.  Finch  or  that  his  security  was  itself 
worth  nothing.  The  rule  relative  to  the 
equities  which  attach  to  a  chose  in  action 
has  been  discussed  and  established  in  many 
cases.  It  has  not  been  disputed  here,  nor 
can  it  be  doubted,  that  a  purchaser  of  a 
chose  in  action  does  not  stand  in  the 
situation  of  a  purchaser  of  real  estate  for 
valuable  consideration  without  notice  of 
any  prior  title ;  but  that  the  purchaser  of 
a  chose  in  action  takes  the  thing  bought 
subject  to  all  the  prior  claims  upon  it. 
If,  therefore,  the  share  of  the  plaintiff,  W. 
G.  Collett,  in  the  fund  in  court  had  been 
charged  with  another  sum  to  another  per- 
son unknown  to  Mr.  Taylor,  he  would 
have  taken  the  interest  in  the  fund  subject 
to  that  charge.  The  question  here  raised 
arises  from  the  circumstance  that  the  prior 
equity  is  an  equity  in  the  assignor  of  the 
chose  in  action  to  dispute  and  set  aside  that 
assignment  on  the  ground  of  fraud.  And 
it  is  suggested  that  although  there  is  not 
any  doubt  or  question  as  to  the  general 
rule,  yet  that  this  must  be  taken  with  some 
qualification  when  the  person  himself  who 
asserts  the  equity  has  created  the  interest 
under  which  the  assignee  of  the  chose  in 
action  claims  it.  But  I  have  not  come  to 
that  conclusion.  I  cannot,  on  this  £pround, 
draw  any  distinction  between  the  different 
sorts  of  equities  affecting  a  chose  in  action 
or  alter  their  priorities.  Assuming,  as  I 
do,  for  the  purpose  of  the  present  argu- 
ment, that  tlie  plaintiff,  W.  G.  Collett, 
had  a  prior  equity  to  this  chose  in  action, 
and  that  the  title  to  it  of  the  person  through 
whom  G.  Taylor  claims  is  either  void  or 
subject  to  that  of  the  plaintiff,  the  cir- 
cumstance that  the  plaintiff  has  been  in- 
duced to  create  or  countenance  such  a 
title  by  an  instrument  which  the  Court 


holds  to  be  void,  will  not  postpone  or 
alter  his  original  title.  In  saying  this, 
and  in  assuming  that  the  plaintiff  has  this 
equity  now  subsisting,  (and  I  must  for  this 
purpose  assume  that  the  conduct  of  the 
plaintiff  has  not  affected  this  right,  which 
is  a  question  still  remaining  to  be  con- 
sidered ;  but,)  assuming  that  I  am  right 
in  my  decision,  that  the  original  mortgage 
of  the  14  th  of  December  1848  is  void  as 
against  the  plaintiff,  and  that  he  has  done 
nothing  to  countenance  any  subsequent 
dealing  with  it,  I  am  of  opinion  that  third 
persons  cannot,  by  innocently  dealing  with 
the  person  who  improperly  obtained  the 
mortgage,  acquire  any  equity  against  the 
plaintiff.  This  was  decided  in  Bridgeman 
Y.  Green  (4),  which  is  cited  with  appro- 
bation by  Lord  Eldon  in  Huguenin  v. 
Baseley  (5).  "There  is  no  pretence," 
says  Lord  Chief  Justice  Wilmot,  "  that 
Green's  brother  or  his  wife  was  party  to 
any  imposition  or  had  any  due  or  undue 
influence  over  the  plaintiff;  but  does  it 
follow  from  thence  that  they  must  keep 
the  money  ?  No  ;  whoever  receives  it 
must  take  it  tainted  and  infected  with  the 
undue  influence  and  imposition  of  the 
person  procuring  the  gift.  His  partition- 
ing and  cantoning  it  out  amongst  his 
relations  and  friends  will  not  purify  the 
gift  and  protect  it  against  the  equity  of 
Uie  person  imposed  upon.  Let  the  hand 
receiving  it  be  ever  so  chaste,  yet,  if  it 
comes  through  a  corrupt,  polluted  channel, 
the  obligation  of  restitution  will  follow  it." 
I  am  of  opinion,  therefore,  that  in  the 
absence  of  any  conduct  on  the  part  of  the 
plaintiff  prejudicing  his  right,  his  title  is 
paramount  to  that  of  G.  Taylor. 

I  will  now  consider  how  far  the  conduct 
of  the  plaintiff  may  have  affected  his  right, 
that  is,  whether  the  plaintiff  has  done  or 
has  omitted  to  do  anything  by  which  his 
title  is  impaired,  or  that  of  G.  Taylor  is  to  be 
preferred.  As  regards  G.  Taylor,  the  con- 
duct of  the  plaintiff  if  it  has  such  an  effect 
must  consist  in  what  he  has  omitted  to  do, 
for  there  has  been  no  action  proceeding  on 
his  part.  Doing  nothing,  however,  may 
in  certain  circumstances  have  made  it  in- 
equitable for  W.  G.  Collett  to  contest  the 

(4)  Wilmot't  Opinions  and  Judgments,  64. 

(5)  14  Vet.  273,  289. 
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title  of  the  defendant  G.  Taylor.  I  have 
decided  that  at  the  close  of  the  year  1848 
the  plaintiff  had  a  right  to  set  aside  the 
mortgage  deed  of  the  14th  of  Decemher 
1848,  or,  in  other  words,  that  his  right  to 
the  fund  in  court  was  not  affected  hy  that 
instrument.  If,  being  aware  of  this,  he 
allowed  any  person  to  advance  money  to 
G.  W.  Finch  on  the  security  of  the  deed 
which  he  knew  or  believed  could  not  avail 
against  him — ^if  he  did  this,  then,  on  the 
£pround  of  his  own  personal  conduct,  this 
Court  will  not  allow  him  to  set  up  this 
title  against  the  person  whom  he  has  per* 
mitted  to  be  misled  by  the  belief  that  no 
such  tide  existed.  As  between  G.  Taylor 
and  the  plaintiff  I  am  unable  to  find  any 
such  case  established.  I  attended  carefully 
to  the  evidence,  and  I  have  since  perused  it 
with  a  view  of  discovering  when  the  plaintiff 
first  became  aware  that  the  deed  of  the 
14th  of  December  1848  might  be  set  aside, 
but  I  have  found  nothing  to  lead  me  to  the 
conclusion  that  he  was  aware  of  the  imper- 
fection of  that  instrument  before  his  soli- 
citor in  the  cause  was  made  acquainted 
with  its  existence,  and  the  circumstanoea 
connected  with  its  execution.  Now,  the 
earliest  period  at  which  it  appears  that  the 
solicitor  in  the  cause  of  the  plaintiff  be- 
came acquainted  with  the  deed  of  mortgage 
was  in  May  1849,  when  the  petitions  were 
presented  in  the  cause  of  CoUeit  v.  Mauley 
for  the  purpose  of  obtaining  stop  orders  on 
the  fund  in  that  suit.  Mr.  Leate  knew 
that  CoUett  was  raising  money :  that  the 
mortgage  deed  itself  or  the  circumstance 
that  the  money  secured  by  it  was  the  con- 
sideration for  the  purchase  of  land  at 
Hammersmith  was  never  disclosed  to  him 
or  to  J.  C.  Dalton,  and  nothing  is  even 
suggested  to  have  occurred  in  the  interval 
between  the  execution  of  that  deed  and  the 
presentation  of  the  petitions,  which  could 
have  induced  the  plaintiff  to  believe  the 
deed  was  not  a  valid  or  effective  instrument. 
It  has,  it  is  true,  been  argued  before 
me,  that  it  is  immaterial  to  consider  when 
W.  G.  CoUett  first  knew  that  deed  of  the 
14th  of  December  1848  was  impeachable, 
for  that  every  man  is  to  be  held  to  be  cog- 
nizable of  the  law;  that  the  deed  is  by 
law  either  void  on  account  of  the  circum- 
stances attending  its  execution,  or  that  it  is 
not ;  that  if  it  is  not  void  the  plaintiff  con- 


fessedly has  no  case ;  that  if  on  the  other 
hand  the  law  is  that  the  deed  is  void,  W« 
G.  CoUett  must  be  taken  to  have  been 
cognizant  of  that  fact,  and  by  his  subse- 
quent acts  to  have  acquiesced  in  the  vali- 
dity of  it  notwithstanding  such  knowledge. 
It  is  evident,  however,  that  this  argument 
proceeds  on  a  misconception  of  the  prin« 
ciples  of  our  jurisprudence  which  attributes 
to  a  man  a  knowledge  of  the  law.  It  is 
no  more  than  that  every  man  shaU  be  held 
to  be  cognizant  of  the  legal  consequences 
of  the  act  which  he  does,  which  is  cor- 
rectly expressed  in  the  maxim  ignoranUa 
legia  non  excusai.  Unless  that  were  so, 
crimes  would  remain  unpunished,  contracts 
broken  with  impunity,  and  civil  obligations 
remain  unperformed  from  the  impossibiUty 
of  establishing  beforehand  that  every  man 
knew  the  leg^  consequences  of  his  acts. 
But  this  doctrine  is  inapplicable  to  the  case 
where  equity  forbids  a  man  to  contest  the 
validity  of  an  act  which,  knowing  he  had 
the  means  to  prevent,  he  has  permitted  to 
be  done.  Equity  so  interposes  on  the 
ground  of  personal  misconduct  or  quasi 
firaud  of  the  person  who  stands  by,  and 
this  misconduct  or  firaud  consists  in  his 
abstaining  firom  preventing  that  to  be  done 
which  he  knew  he  could  prevent.  "With- 
out  that  actual  knowledge,  misconduct 
does  not  exist.  To  hold  a  man  guilty  of  an 
active  firaud  by  fixing  him  with  construc- 
tive knowledge,  or  knowledge  with  intent 
to  defraud,  would  be  to  pervert  the  rule  of 
equity,  which  enforces  a  high  principle  of 
moral  conduct,  into  a  barren  technioJity. 
I  am.  of  opinion,  therefore,  that  as  re- 
gards G.  Taylor,  the  plaintiff  has  not  been 
guilty  of  any  acquiescence  or  laches  which 
can  affect  or  impair  his  title  to  the  fund. 

I  now  come  to  consider  the  case  of  Edward 
Whitehead  CockeU.  That  stands  partly 
on  different  grounds  from  those  on  which 
the  mortgage  of  G.  Taylor  rests.  So  far 
as  it  rests  on  any  conduct  of  the  plaintiff 
consisting  in  what  he  has  omitted  to  do, 
the  cases  are  the  same,  and  the  observa- 
tions I  have  made  on  G.  Taylor's  mortgage 
wUI  apply  equally  to  the  case  of  CockeU's 
mortgage.  But  in  addition  to  those,  the 
plaintiff  has  done  various  acts  with  relation 
to  E.  W.  CockeU's  mortgage,  which  are 
relied  upon  as  establishing  his  title  as 
against  the  plaintiff.    Those  acts  are,  first, 


Vol.  XXL] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


553 


and  principally  that  he  has  executed  the 
deed  of  the  Ist  of  March  1849,  hy  which 
E.  W.  Cockell  advanced  2^700^.  to  G.  W. 
Finch  on  the  security  of  Uie  mortgage  of 
the  14th  of  Decemher  1848.  And  further, 
besides  doing  so,  that  at  the  time  when  the 
deed  of  March  was  executed,  and  for 
the  purpose  of  the  execution  of  that  deed, 
he  admitted  the  validity  of  the  deed  of 
mortgage.  Further,  that  he  was  asked 
separately  and  distinctly,  first  by  James 
Cockell  the  brother  of  E.  W.  Cockell,  and 
by  Joseph  Ivimey,  his  solicitor,  whether  it 
was  true  that  he  owed  Finch  6,000/.,  and 
that  in  answer  to  such  questions  he  affirmed 
that  he  did,  and  he  also  said  at  the  time 
of  the  execution  of  the  deed  of  mortgage 
that  he  supposed  he  was  not  charging  his 
property  beyond  the  6,000/.,  thereby  again 
admitting  or  affirming  the  fact  that  the 
charge  of  6,000/.  was  a  valid  or  subsisting 
charge  on  the  fund  in  court. 

In  examining  the  effect  of  those  expres- 
sions, and  his  act  of  executing  the  deed,  it . 
is  most  material  to  ascertain  and  consider 
whether  at  the  time  of  so  speaking  or  act- 
ing W.  G.  CoUett  knew  or  believed  that 
the  deed  of  the  14th  of  December  1848 
was  a  valid  or  an  invalid  deed.  As  I  have 
already  observed  with  reference  to  the 
arguments  addressed  to  me  as  to  the  con- 
structive knowledge  to  be  imputed  to  W.  G. 
Collett,  the  value  of  those  expressions  de- 
pends principally  on  whether  they  were 
uttered  with  the  knowledge  that  the  deed 
of  the  14th  of  December  1848  could  be 
impeached*  If  the  plaintiff  sincerely  and 
bond  fide  believed  that  he  was  bound 
by  that  deed,  his  conduct  in  saying  that 
be  owed  6,000/.  to  G.  W.  Finch  on  the 
security  of  the  fund  in  court  is  neither 
reprehensible  nor  fraudulent,  but  it  is 
merely  a  statement  of  what  he  believed 
to  be  the  truth.  I  have  already  stated  that 
up  to  this  time  I  see  no  reason  for  sup- 
posing that  W.  G.  Collett  believed  himself 
not  to  be  bound  by  the  whole  transaction 
of  December  1848;  and  at  this  time,  when 
he  was  about  to  concur  in  the  sub-mortgage 
to  E.  W.  Cockell,  and  when  he  was  using 
expressions  intended  to  bind  him  as  admis- 
sions of  the  validity  of  the  transaction  of 
1848,  the  real  nature  of  that  transaction 
by  which  he  became,  or  believed  that  he 
became,  a  debtor  to  Finch  for  the  sum  of 
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6,000/.  is  not  inquired  into.  He  is  not 
even  asked  whether  the  whole  sum  of 
6,000/.  had  really  been  advanced  to  him, 
or  whether  any  equivalent  in  lieu  of  money 
had  been  given  as  a  consideration.  In 
fact,  no  inquiry  is  made  for  the  purpose  of 
ascertaining  whether  the  original  charge 
is  valid.  The  execution  by  W.  G.  Collett 
of  the  deed  of  the  1st  of  March  1849  in  the 
situation  in  which  he  was  placed,  and  in 
the  belief  that  the  deed  of  the  14th  of  De- 
cember 1848  was  valid,  is  a  natural,  and 
indeed  a  necessary,  consequence  of  that 
belief. 

In  order  to  bind  W.  G.  Collett  by  his 
acquiescence,  according  to  the  rule  of 
equity  I  have  already  referred  to,  and 
which  cannot  be  laid  down  top  strongly, 
it  is  necessary,  as  I  before  stated,  to  shew 
that  W.  G.  Collett  understood  what  it  was 
he  assented  to,  and  that  if  his  confirmation 
of  the  deed  of  the  14th  of  December  1848 
is  relied  upon,  it  must  appear  that  he 
thought  he  was  doing  something  beyond 
the  mere  formal  act,  or  that  without  such 
confirmation  the  deed  of  December  1848 
would  not  be  available  against  himself. 

With  reference  to  this  subject  it  is  also 
to  be  observed,  that  the  plaintiff  had  no 
solicitor  in  this  transaction :  that  E.  W. 
Cockell  did  not  even  know  that  the  deed 
of  the  1st  of  March  1849  had  been  fully 
explained  to  him,  but  rested  satisfied  with 
the  statement  to  that  effect  by  G.  W. 
Finch,  who  had  obviously,  on  any  hypo- 
thesis, the  strongest  motive  to  avoid  any 
suggestion  of  doubt  as  to  the  validity  of 
the  deed  of  the  14th  of  December  1848. 
If  that  deed  was  valid,  the  plaintiff  join- 
ing in  the  deed  of  March  was  useless, 
unless  for  the  purpose  of  confirming  it. 
If  the  deed  of  the  14th  of  December  1848 
was  invalid,  the  concurrence  of  the  plain- 
tiff in  March  1849  is  not  material  for  the 
purpose  of  confirming  it,  unless  he  knew 
or  belicTed,  or  with  reasonable  and  proper 
diligence  he  might  or  ought  to  have  known, 
that  the  deed  of  the  14th  of  December 
1848  could  be  successfully  impeached. 
The  facts  of  the  case  in  my  opinion  nega- 
tive the  proposition,  that  the  plaintiff 
stood  in  any  such  position,  or  had  any 
such  means  of  knowledge ;  and  that  being 
my  opinion,  I  am  bound  to  regard  this 
transaction  of  March  1849  exactly  in  the 
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same  way  as  I  should  have  looked  at  it  if 
the  deed  of  the  1st  of  March  1849  had 
been  the  first  and  only  deed  in  the  trans- 
action, and  to  consider  whether  it  could 
then  have  bound  the  plaintiff's  interest  in 
the  fund  in  court  to  the  extent  of  2,700/., 
or,  indeed,  to  any  extent  beyond  the  money 
he  actually  received.  1  am  of  opinion 
that  it  could  not,  and  that  this  deed  of  the 
Ist  of  March  1849  is  of  no  effect  as  against 
the  plaintiff. 

I  have  already  stated  that  the  deed  of 
the  14th  of  December  1848  ought  to  stand 
as  a  security  for  the  sums  actually  advanced 
to  W.  O.  Collett,  and  I  have  had  to  consider 
whether  G.  Taylor  or  Edward  Whitdiead 
Cockell  are  now  entitled  to  rely  on  their 
securities  for  the  amount  of  so  much  of 
the  money  advanced  by  them  as  was 
actuailly  received  by  the  plaintiff.  But  I 
am  of  opinion  that  they  neither  of  them 
•advanced  any  money  to  the  plaintiff, — ; 
neither  of  them  dealt  with  the  plaintiff. 
They  botii  dealt  with  G.  W.  Finch,  and 
with  him  only,  and  it  is  only  as  regards 
him  that  they  have  any  right  or  claim. 
G.  W.  Finch  might  have  employed  the 
money  as  he  thought  fit,  but  as  he  has 
paid  a  portion  of  it  to  the  plaintiff,  as  be- 
tween himself  and  the  plaintiff,  G.  W. 
Finch  is  entitled  to  rely  on  the  deed  of 
December  1848,  for  so  much  money  as 
was  actually  advanced  by  him  to  the 
plaintiff,  but  this  does  not  apply  either  to 
G.  Taylor  or  Edwaid  Whitehead  Cockell. 

The  result  is,  that  in  my  opinion  the 
plaintiff  W.  G.  Collett  is  entitled  to  relief, 
and  that  the  decree  must  "  declare  that  the 
agreement  of  the  25th  of  October  1848  is 
void,  and  it  must  be  delivered  up  to  be 
cancelled." 

Declare  that  the  indenture  of  the  ISth 
of  December  1848  being  a  conveyance  of 
the  hereditaments  comprised  in  the  said 
tale  is  void,  and  ought  to  be  set  aside. 

Decree  the  plaintiff  to  re-convey  the 
estate  to  G.  W.  Finch,  or  as  he  shall  direct, 
the  conveyance  to  be  settled  by  the  Master 
in  case  the  parties  differ. 

Declare  that  the  mortgage  indenture  of 
the  14th  of  December  1848  is  to  stand  as  a 
security  only  for  the  sums  which  have 
been  advanced  to  the  plaintiff  by  the  de- 
fendant G.  W.  Finch,  and  which  remain 
unpaid.  * 


Refer  it  to  the  Master  to  take  an  account 
of  what  is  due  to  the  defendant  G.  W.  Finch 
in  respect  of  the  sums  so  advanced  in  case 
the  parties  differ  as  to  the  same,  and  let 
the  Master  also  inquire  who  has  been  in 
receipt  of  the  rents  of  the  hereditaments 
sold  since  December  1848,  and  if  the 
plaintiff  has  been  in  such  receipt  let  an 
account  be  taken  of  the  rents  received,  and 
if  the  plaintiff  has  been  in  the  actual  pos- 
session of  the  land,  or  of  any  part  of  it, 
then  the  Master  must  fix  an  occupation 
rent,  and  upon  that  there  must  be  the 
usual  redemption  decree  against  G.  W. 
Finch  on  payment  of  what  shall  be  found 
due  to  him  from  the  plaintiff  on  taking 
that  accoimt. 

Declare  that  the  sub-mortgage  of  the 
1st  of  March  1849  to  the  defendant  £.  W. 
Cockell  is  void  as  against  the  plaintiff,  and 
that  the  defendant  G.  Taylor  is  not  entitled 
to  any  charge  or  lien  on  the  fund  in  couxt 
in  the  suit  of  Collett  v.  Maidct  as  against 
the  phiintiff  W.  G.  Collett  in  respect  of  the 
deposit  made  to  G.  Taylor  by  G.  W.  Finch 
of  the  deed  of  the  14th  of  December  1848. 

With  respect  to  the  costs,  I  am  of  opin- 
ion that  G.  W.  Finch  must  pay  the  costs 
of  the  suit  up  to  and  including  the  hearing. 
Subsequently  to  that  period  I  will  make 
the  usual  redemption  decree,  and  if  the 
state  of  the  account  cannot  be  agreed  upon 
the  further  costs  will  abide  the  event  in  the 
usual  manner  in  suits  for  redemption. 

W.  J.  Preston  was  a  necessary  party  to 
the  suit  in  respect  of  his  legal  estate  in  the 
land,  but  no  case  of  fi»ud  is  established 
against  him ;  I  am  of  opinion,  therefore, 
that  he  must  have  his  costs,  and  that  the 
bill  must  be  dismissed  as  i^ainst  him,  but 
that  the  plaintiff  is  to  add  those  costs  to  his 
own  costs,  and  have  them  over  again  against 
the  defendant  G.  W.  Finch. 

I  am  of  opinion,  also,  that  I  must  make 
the  decree  against  Edward  Whitehead 
Cockell  with  costs,  so  £ur  as  the  coats  of 
the  suit  have  been  increased  by  his  insist- 
ing on  the  validity  of  his  sub-mortgage  of 
the  1st  Mardi  1849  as  against  the  plaintiff 
and  that  I  must  make  a  similar  decree  as 
against  the  defendant  Gfeocge  Taylor. 

The  defendants  Jos^h  Ivhney  and  Fre* 
derick  Harrison  were  made  parties  in  re- 
spect of  certain  charges  on  the  fiind  of  which 
the  plaintiff  contested  the  validity,  and 
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which  the  defendants  by  their  first  answer 
both  insisted  upon.  Those  charges  have 
since  been  paid  off,  and  those  defendants 
now  disclaim  all  interest,  and  therefore  no 
evidence  has  been  adduced  or  issue  raised 
on  this  subject  at  the  hearing,  and,  conse- 
quently, I  have  no  means  of  ascertaining 
whether  their  claims  were  well  or  ill- 
founded;  the  question,  in  truth,  having 
been  withdrawn  from  the  consideration  of 
the  Court  pending  the  progress  of  the  suit. 
The  bill  must,  therefore,  be  dismissed 
without  costs  as  against  J.  Ivimey  and  F. 
Harrison. 

As  against  J.  Connop,  T.  C.  Ker  and 
J.  Cockell  the  case  is  different.  They 
do  not,  and  never  have  claimed  any  charge 
on  the  plaintiff's  fund,  or  any  interest 
in  the  subject-matter  of  the  suit.  The 
first  two  have  been  made  parties,  being 
participators  in  the  transaction  by  which 
the  mortgage  of  December  1848  was  ob- 
tained from  the  plaintiff.  Whether  the 
charges  for  this  purpose  are  or  are  not 
struck  out  of  the  bill  is  immaterial.  The 
evidence  fails  in  proving  that  they  were 
parties  to  any  fraud  practised  on  the  plain- 
tiff. I  fully  concur  in  the  rule  laid  down 
by  Lord  Cottenham  in  AUwood  v.  Small  (6). 
Tliose  parties  are,  in  truths  nothing  more 
than  persons  who  might  have  been  called 
as  witnesses  in  the  cause  on  the  one  side  or 
oa  the  other.  It  does  not  appear  that  they 
derived  the  least  advantage  from  the  trans- 
action. J.  Cockell  is  even  still  less  con- 
nected with  any  part  of  it,  for  all  that  he 
did,  or  is  alleged  to  have  done,  is,  that  he 
asked  a  question  of  the  plaintiff,  whether 
he  executed  the  indenture  of  the  Ist  of 
March  1849.  The  bill  must,  therefore,  be 
dismissed  with  costs  as  against  J.  Connop, 
T.  Collingwood  Ker,  and  J.  Cockell ;  and 
the  plaintiff  is  not  to  be  at  liberty  to  add 
these  costs  to  those  which  he  is  to  have 
against  the  defendant  O.  W.  Finch. 

In  stating  that  I  consider  myself  bound 
to  make  the  decree  with  costs  to  the  extent 
I  have  already  stated  against  £.  White- 
head Cockell  and  Geoige  Taylor,  that  is, 
so  far  as  the  suit  relates  to  the  setting 
aside  of  their  sub-mortgages,  I  think  it 
right  to  repeat  that  I  do  not  consider  either 
of  those  gentlemen  in  the  least  degree  con- 

(6)  d  CL  at  F.  232. 


nected  with  the  original  transaction,  which 
I  have  considered  fraudulent  and  void. 

The  bill  in  Cockell  v.  Taylor  must  be 
dismissed  with  costs. 

The  bill  in  Preston  v.  Collett  was  good 
so  far  as  regards  the  1,000^.  advanced  to 
W.  G.  Collett ;  but  this  having  been  paid, 
and  there  being,  in  truth,  nothing  now 
remaining  to  be  done  in  that  suit,  that  bill 
must  be  dismissed,  but  without  costs. 
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Will—  Condition — Substitution — Words 
Then  Uving;'  **  Dying,"  "  Shall  die.'* 

A  testatrix  gave  her  real  and  personal 
estate  to  trustees,  in  trust  for  her  niece  for 
Itfe ;  and  softer  the  decease  of  her  niece, 
without  issue,  (which  happened,  J  and  of 
her  niece's  mother,  she  directed  the  real  estate 
to  be  converted;  and  as  to  one  moiety  of  her 
residuary  estate  she  gave  it  amongst  the  child 
and  children  of  A.  A,  and  the  issue  then 
living  of  any  child  or  children  of  A,  A, 
dying  in  the  lifetime  of  the  niece,  and  to 
their  respective  executors,  administrators  and 
assigns ;  and  in  case  all  or  any  of  the  children 
of  A,  A*  should  die  without  issue  in  the  life 
of  the  niece,  the  share  of  him,  her,  or  them  so 
dying  was  to  go  **  amongst  the  child  and 
children  of  M.  H.  living  at  the  decease  of 
the  niece,  and  to  their  respective  executors, 
administrators  and  assigns,"  The  niece  died 
in  1830  unmarried  and  without  issue,  having 
by  will  given  her  personal  estate  to  her 
mother,  who  died  in  1850.  A,  A,  had  seven 
children,  but  two  alone,  H.  C,  and  M.  H, 
married  and  had  issue,  H,  C  was  aUve  at 
the  date  of  the  wiU,  but  died  in  1847i  leaving 
/.  C.  her  husband  and  J,  A.  C  and  R, 
X.  her  two  only  children,  M,  H,  died  in 
1820  in  the  Ufe  of  the  testatrix  and  of  both 
the  niece  and  her  mother.  Seven  of  her 
children  were  still  living,  and  this  moiety 
of  the  residuary  estate  was  claimed  by  J,  C, 
as  the  husband  and  personal  representative 
of  H,  C,  by  J,  A,  C,  and  R,  L,  as  children 
of  H.  C,  by  the  children  of  M,  H,  and  the 
personal  representative  of  the  niece  i^^Held, 
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as  io  one-half  of  this  moiety  that  the  children 
of  M.  H,  were  entitled,  and  as  to  the  other 
half  of  the  moiety  that  it  was  undisposed  of 
and  passed  to  the  next-of-kin  of  the  tes- 
tatrix. 

This  was  a  special  case  under  the  13  &  14 
Vict.  c.  35. 

Eleanor  Wainman,  by  her  will,  dated 
the  15th  of  December  1825,  devised  and 
bequeathed  to  John  Nicholas  Coulthurst, 
William  Sedgwick,  and  Thomas  Kendall, 
since  deceased,  all  her  real  estate,  and  also 
all  her  personal  estate  not  specifically -dis- 
posed of,  to  hold  to  them  and  the  survivor 
of  them,  his  heirs,  executors,  administrators 
and  assigns,  upon  trust,  to  pay  debts,  &c. 
out  of  the  personal  estate  and  invest  the 
remainder;  and  pay  or  otherwise  permit  the 
testatrix's  niece  Mariana  Wainman  during 
the  term  of  her  natural  life,  and  from  and 
after  her  death  her  (Mariana  Wainman's) 
mother  during  the  term  of  her  natural  life 
(if  she  should  survive  her  daughter  and 
she  left  no  issue  her  surviving)  to  receive 
and  take  the  rents  arising  from  the  testa- 
trix's real  estate,  and  the  interest  of  the 
residue  of  her  personal  estate,  the  same  to 
be  paid  and  payable  to  or  received  by  her 
niece,  and  after  her  death  without  issue,  to 
or  by  her  mother  during  their  respective 
lives  when  and  as  the  same  should  from 
time  to  time  be  received  or  payable,  and 
after  the  decease  of  her  niece,  and  also  after 
the  decease  of  her  mother,  in  case  the  estate 
limited  to  her  mother  should  take  efiPect, 
upon  further  trust  that  the  said  trustees 
or  the  survivor  of  them,  or  the  heirs, 
executors,  or  administrators  of  such  sur- 
vitor,  shotdd  sell  the  testatrix's  real 
estate. 

The  will  then  proceeded  as  follows : — 
"  And  I  do  hereby  direct  that  the  money 
to  arise  by  such  sales  shall  become  part  of 
my  residuary  personal  estate,  which  I  dis- 
pose of  as  hereinafter  mentioned,  that  is  to 
say,  in  case  my  niece  shall  die  leaving  issue, 
then  I  give  and  bequeath  my  said  residuary 
personal  estate,  and  every  part  thereof, 
unto,  between,  and  among  all  and  every 
the  child  and  children,  and  the  issue  of  any 
deceased  child  or  children  of  my  niece 
Mariana  Wainman  living  at  her  decease, 
equally  to  be  divided  between  them,  share 
and  share  alike,  and  to  their  respective 


executors,  administrators  and  assigns,  the 
issue  of  such  deceased  child  or  children 
nevertheless  taking  only  the  share  or  shares 
to  which  their  parent  or  parents  would  have 
been  entitled  if  living  at  the  decease  of  my 
said  niece.   And  I  oider  and  direct  that  my 
said  trustees  and  the  survivor  of  them,  and 
the  heirs,  executors  and  administrators  of 
such  survivor,  do  pay  and  deliver  and  trans- 
fer the  same  accordingly.    And  in  case  my 
niece  Mariana  Wainman  shall  die  leaving 
no  issue"  (which  happened),  **  I  will  and 
direct  that  my  said  trustees  and  the  sur- 
vivor of  them,  and  the  heirs,  executors  and 
administrators  of  such  survivor,  shall  and 
do  within  six  months  after  the  death  of  the 
survivor  of  my  said  niece  and  her  mother, 
pay  out  of  my  personal  estate  the  legacy  of 
100^.  among  such  of  the  children  of  Abra- 
ham Margerison  as  shall  be  then  living 
equally,  share  and  share  alike.    And  as  to 
all  the  residue  of  my  said  personal  estate 
and  effects  whatsoever  in  the  event  of  the 
death  of  my  said  niece  leaving  no  lawful 
issue  her  surviving,  I  give  and  bequeath 
the  same  from  and  after  the  death  of  the 
survivor  of  them  my  said  niece  and  her 
mother  as  follows,  namely,  one  undivided 
moiety  for  the  chOdren  of  Richard  Marge- 
rison, deceased,  as  therein  mentioned,  and 
the  other  undivided  moiety  unto,  between, 
and  amongst  the  child  and  children,  then 
living,  of  Ann  Armitage,  deceased,  the  sister 
of  my  late  father,"  and  "  the  issue  then  living 
of  any  child  or  children  of  the  said  Ann 
Armitage  '  dying'  in  the  lifetime  of  my  said 
niece,  and   to  their  respective  executors, 
administrators  and  assigns,  share  and  share 
alike,  the  issue  of  any  such  deceased  child 
or   children   of   the    said  Ann  Armitage 
nevertheless  taking  only  the  share  or  shares 
that  their  respective  parent  or  parents  would 
have  taken  if  living  at  the  death  of  my 
said  niece.     And  in  case  all,  or  any  one  or 
more  of  the  children  of  the  said  Ann  Armi- 
tage '  shall  die'  without  issue  in  the  life- 
time of  my  said  niece,  then  I  give  and 
bequeath  the  share  or  shares  of  him,  her,  or 
them  so  dying,  unto,  between,  and  amongst 
the  child  and  children  of  Mary  Haigfa,  niece 
of  my  late  father,  who  shall  be  living  at 
the  decease  of  my  said  niece,  and  to  tiieir 
respective  executors,   administrators  and 
assigns,   equally  to  be  divided  between 
them,  share  and  share  alike.   *  And  I  order 
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and  direct  my  said  trustees  to  convey  and 
assure,  pay,  deliver  and  transfer  the  same 
accordingly."  And  the  testatrix  appointed 
her  trustees  executors  of  her  will. 

The  testotrix  died  on  the  27th  of  De- 
cember 1825,  and  her  will  was  proved  by 
all  the  executors  on  the  27th  of  March 
1826.  She  was  the  owner  of  some  freehold 
and  copyhold  estates,  all  of  which  passed 
by  her  will. 

Mariana  Wainman  was  the  niece  and 
heiress-at-law,  and  also  the  heiress  accord- 
ing to  the  custom  of  the  manor  of  which 
the  copyhold  estates  were  holden.  She  was 
also  her  sole  next-of-kin  at  the  time  of  her 
death. 

On  the  15th  of  July  1830  Mariana  Wain- 
man  died  without  ever  having  been  married. 

On  the  13th  of  January  1850  her  mother 
Ann  Wainman  died. 

There  were  seven  children  of  Ann  Ar- 
mffhge  :  four  sons  and  a  daughter  died 
without  issue  before  the  15th  of  December 
1825 ;  but  of  the  other  two  children,  Han- 
nah Armitage  became  Hannah  Carter,  and 
Mary  Armitage  became  Mary  Haigh,  and 
she  was  mentioned  by  that  name  in  the  will. 
Hannah  Armitage  was  the  only  child  of 
Ann  Armitage  living  when  the  testatrix 
made  her  will ;  she  married  the  defendant 
John  Carter  on  the  11th  of  August  1805, 
and  died  on  the  7th  of  March  1847,  leaving 
two  chUdren  her  surviving,  John  Armitage 
Carter  and  Rebecca,  who  became  the  wife 
of  the  Rev.  W.  Lisle,  and  died  in  Septem- 
ber 1850. 

The  defendant  John  Carter  took  out 
letters  of  administration  to  his  late  wife. 
The  defendant  William  Lisle,  who  was  in 
Australia,  had  not  taken  out  administra- 
tion to  his  late  wife,  and  there  was  no 
representative  of  Rebecca  Lisle. 

Mary  Haigh  died  on  the  19th  of  Septem- 
ber 1820,  having  had  eight  children,  seven 
of  whom  were  the  defendants  James  Haigh, 
John  Haigh,  George  Armitage  Haigh, 
William  Haigh,  .Mary  Haigh,  Richard 
Haigh,  and  Joseph  Armitage  Haigh.  The 
eighth  child,  Ann  Haigh,  died  on  the  21st 
of  March  1849.  There  was  no  personal 
representative  of  Ann  Haigh,  and  her  seven 
brothers  and  sisters  were  her  only  next-of- 
kin  at  the  time  of  her  death. 

Mariana  Wainman,  by  her  will,  dated  the 
SOth  of  August  1829,  bequeathed  to  her 


mother  Ann  Wainman  all  her  personal  estate 
and  effects  whatsoever,  and  appointed  her 
sole  executrix  and  residuary  devisee  and 
legatee,  and  she  proved  this  will  on  the 
SOth  of  January  1831. 

On  the  2nd  of  May  1846  Ann  Wainman, 
by  her  will,  appointed  the  defendants 
Robert  Maillard  and  Thomas  Pulvertoft 
Thirkill  the  executors,  and  on  the  29th  of 
January  1850  they  proved  the  will. 

J.  N.  Coulthurst  and  W.  Sedgwick  sold 
all  the  real  estate  of  Eleanor  Wainman, 
and  got  in  all  her  personal  estate;  and 
the  entire  residuary  fund  amounted  to 
2,086/.  or  thereabouts,  one  moiety  of 
which  was  now  claimed,  first,  by  John 
Carter  as  the  personal  representative  of 
his  late  wife  ;  secondly,  on  behalf  of 
John  Armitage  Carter  and  William  Lisle 
in  right  of  Rebecca  his  late  wife,  on  the 
ground  that  John  Armitage  Carter  and  R. 
Lisle  were  the  only  children  of  Hannah 
Carter  who  survived  her  and  Ann  Wain- 
man ;  thirdly,  on  behalf  of  the  defendants 
the  children  of  Mary  Haigh  ;  fourthly,  on 
behalf  of  the  defendants  Pamell  Robert 
Maillard  and  Thomas  P.  Thirkill,  as  the 
personal  representatives  of  Mariana  Wain- 
man ;  and  the  question  was,  who  was  en- 
titled to  this  moiety  of  the  testatrix's 
residuary  real  and  personal  estate  secondly 
given  by  her  will. 

Mr,  Roupeli  and  Mr.  Wickens^  for  the 
trustees.— Before  the  children  of  Ann 
Armitage  could  take  any  interest  in  this 
moiety  of  the  residue,  it  would  seem  that 
they  must  survive  both  the  testatrix's  niece 
and  her  mother ;  if  it  is  so,  neither  Hannah 
Carter  nor  her  children  can  take  any  inter- 
est ;  but  with  respect  to  the  children  of 
Mary  Haigh  the  question  is  more  difficult. 

Mr,  Daniel  and  Mr,  Hardy ^  for  John 
Carter. — Some  of  the  parties  insist  that 
there  was  an  intestacy  with  respect  to  Han- 
nah Carter's  share,  but  the  construction  de- 
pends upon  the  event  to  which  the  word 
"then"  refers;  whether  it  applies  to  the 
death  of  the  niece  without  issue,  at  which 
time  Hannah  Carter  was  living,  or,  as 
other  parties  contend,  to  the  death  of  the 
survivor  of  the  niece  and  mother :  but  it 
must  be  borne  in  mind  that  this  bequest 
was  to  dispose  of  a  residuary  estate,  which 
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was  to  include  the  proeeeds  of  a  real  estate 
to  be  sold  at  the  death  of  the  survWor  of 
the  testatrix's  niece  and  her  mother, 

[The  Master  of  the  RoLLS.^-The  ob- 
jects of  the  testatrix's  bounty  were  the 
children  of  Ann  Armitage  Hving  at  the 
death  of  the  niece  and  her  mother.  The 
word  "then"  fixing  the  period,  made  it 
a  condition  that  they  should  survive. 
Hannah  Carter  survived  the  niece,  but  not 
the  mother,  and  she  had  no  right  to  take ; 
and  as  she  died  during  the  life  of  the  niece 
her  children  could  not  take,  as  they  were 
not  children  of  a  child  dying  in  the  life  of 
the  niece.  As  to  the  children  of  Mary 
Haigh  the  question  is  different.] 

Mr.  Lloyd  and  Mr.  /.  T,  Humphry,  for 
the  children  of  Mary  Haigh. — In  point  of 
time  the  testatrix  put  herself  in  the  situa* 
tion  of  the  legatee  and  looked  upon  the 
ev^its  most  likely  to  occur,  and  it  is 
manifest  that  the  issue  was  not  intended  to 
take  by  substitution  but  concurrent  with 
their  parent.  The  expression  *'  dying"  in 
the  lifetime  cannot  mean  dying  at  a  period 
subsequent. 

ChrUtophersan  v.  Naylar,  1  Mer.  320. 

Tytherleigh  v.  Harbin,  6  Sim.  329 ;  s.  c. 
5  Law  J.  Rep.  (n.s.)  Chano.  15. 

Smith  V.  SmUh,  8  Sim.  353 ;  s.  c.  6 
Law  J.  Rep.  (n.s.)  Chanc.  175. 

Mr.  WalpoU  and  Mr.  Turner  for  the 
next-of-kin  of  Mariana  Wainman.**The 
will  contained  no  general  gift  over  until 
this  moiety  of  the  testatrix's  estate  was 
actually  payable.  Does  the  word  "  dying" 
mean  any  more  than  dead?  It  evidenUy 
implies  prospective  death;  if  it  did  not,  it 
was  superfluous.  The  children,  therefore, 
of  Ann  Armitage  dead  at  the  date  of  the 
will,  could  not  be  entitled  to  this  fund, 
and  as  Hannah  Carter  and  her  children 
took  no  interest  in  the  whole  it  must  go  to 
the  next-of-kin— fFatiyA  v.  Waugh{\). 

March  29. — ^The  Master  of  the  Rolls. 
—I  stated  my  opinion  at  the  hearing  that, 
as  Hannah  Carter,  the  daughter  of  Ann 
Armitage,  had  not  survived  both  Ann  Wain- 
man  and  her  daughter  Mariana  Wainman, 


she  was  not  entitled  to  any  interest  in  the 
moiety  of  the  residue ;  at  the  same  time  I 
decided  that  neither  Rebecca  Lisle  nor  John 
Armitage  Carter  could  take  any  interest 
in  the  residue,  for  though  issue  of  a  child 
of  Ann  Armitage,  they  were  not  issue  of  a 
child  who  had  died  in  the  life  of  Mariana 
Wainman,  and  the  fact  of  Hannah  Carter 
surviving  Mariana  Wainman  and  dying 
before  Ann  Wainman  excluded  them  from 
all  interest  in  the  residue ;  but  I  reserved 
my  judgment  upon  the  question  whether 
the  children  of  Mary  Haigh,  a  child  of 
Ann  Armitage  who  was  dead  at  the  date 
of  the  will,  were  excluded. 

It  is  a  settled  rule  that  children  of  a 
deceased  parent  who  form  some  of  a 
class,  cannot  take  by  substitution  where 
the  parent  could  not  have  taken  accord- 
ing to  the  terms  of  the  will.  Mary  Haigh 
was  dead  at  the  date  of  the  will :  bad 
she  lived  till  the  period  of  distribufltn 
she  could  have  taken  only  as  one  of  the 
children  of  Ann  Armitage;  she  therefore 
could  not  have  taken  under  the  bequest 
to  the  child  and  children  then  living  of 
Ann  Armitage,  the  reference  being  to  the 
death  of  the  survivor  of  Ann  Wainman 
and  Mariana  Wainman ;  so,  if  it  was  the 
proper  construction  that  Uie  issue  of  a 
child  of  Ann  Armitage  could  only  take  by 
substitution  for  their  parent,  these  children 
of  Mary  Haigh  were  not  entitled  to  any 
interest  in  the  share  of  the  residue.  This 
principle  was  established  by  Peel  v.  Caikm 
(2),  Waugh  v.  Waugh  and  Christopherwn  v. 
Naylar.  But  if  the  construction  was  that 
the  issue  of  a  deceased  chUd  of  Ann  Anni- 
tage  did  not  take  by  substitution  for  the 
parent,  but  as  passing  objects  of  the  gift, 
the  case  was  varied,  and  then  if  the  only 
condition  expressed  by  the  words  of  the 
will  was  that  they  shall  be  issue  of  a  child 
of  Ann  Aimitage  who  died  in  the  lifetime 
of  Mariana  Wainman»  and  which  issue  shall 
be  living  at  the  decease  of  the  survivor  of 
Mariana  Wainman,  then  the  children  of 
Ann  Haigh  answer  the  conditions ;  and  the 
circumstance  that  Ann  Haigh  died  before 
the  date  of  the  will  could  not  affect  U»e  right 
of  her  children ;— such  was  the  prindple  of 
the  cases  of  Tytherlmyh  v.  Harbifh  OUcm 


(1)  2  Myl.  &  K.  41 }  B.  c.  6  Law  J.  Rep.  (h.8.> 
Chanc.  176,  n. 


(2)  9  Sim.  872}  8.c.  7  Law  J.  R«p.  (ii.b.)  Chanc 
273. 
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Y.  <7fk»  (3)  and  Jamia  ▼.  Pond  (4),  which 
held  that  if  there  was  a  sabstantiYe  gift  to 
the  child  of  a  particular  penon,  and  to  the 
issue  of  such  of  diem  as  should  be  dead 
leaving  issue,  the  issue  of  a  child  dead  at 
the  date  of  the  will  would  be  entitled  to  a 
share.  The  condition  here  to  entitle  the 
children  of  Ann  Armitage  was  that  they 
should  have  surviTcd  Ann  Wainman  and 
Mariana  her  daughter;  and  the  condition 
which  was  to  entitle  the  issue  of  the  chil- 
dren of  Ann  Armitage  was,  that  the  chil- 
dren should  have  died  in  the  lifetime  of  the 
daughter  Mariana  Wainman,  and  that  the 
issue  of  the  children  should  have  sur- 
vived the  niece  and  her  mother.  The  first 
part  of  the  gift  is  to  the  children  **  then 
living**  of  Ann  Armitage  and  to  the  issue 
"  then  living"  of  the  children  of  Ann 
Armitage  dying  in  the  lifetime  of  the  niece. 
The  objects,  therefore,  according  to  the 
import  of  the  word  "  and "  are  both  the 
children  of  Ann  Armitage  living  at  the  de- 
cease of  the  niece  and  her  mother,  and 
the  issue  of  the  children  of  Ann  Armitage 
who  might  have  died  in  the  lifetime  of  the 
niece.  If  this  stood  alone  and  uncon- 
trouled,  my  opinion  would  have  been  that 
there  was  an  original  and  independent  gift 
to  the  issue  of  a  child  of  Ann  Armitage 
who  was  dead  at  the  time  of  the  distribu- 
tion, and  that  consequently  the  issue  of 
Mary  Haigh,  having  survived  the  mother 
and  daughter,  Ann  and  Mariana  Wainman, 
would  be  entitled  though  Mary  Haigh  was 
dead  before  the  date  of  the  will.  Upon  the 
words  taken  alone  this  appears  to  be  the 
meaning.  The  word  "dying"  does  not  here 
import  futurity,  or  require,  as  a  condition 
to  entitle  the  issue  of  a  deceased  child, 
that  the  diild  of  Ann  Armitage  should  die 
after  the  date  of  the  will,  but  simply  that 
the  child  shall  have  died  in  the  lifetime  of 
the  niece,  Mariana  Wainman. 

Is,  then,  this  construction  contracted 
by  subsequent  words?  Tlie  latter  part 
of  the  clause  coupled  with  the  state  of 
the  fjEunily  existing  at  the  date  of  the  will, 
gives  rise  to  doubt.  There  was  only  one 
child  of  Ann  Armitage  alive,  and  of  the 
other  children  of  Ann  Armitage  who  had 

(3)  8  Sim.  360;  t.  c.  6  Law  J.  Rep.  (n.8.)  Chanc 
176. 

(4)  9  Sinu  549 ;  s.  c.  8  Law  J.  Rep.  (v.s.)  Chanc. 
167. 


previously  died,  one  alone,  Mary  Haigh, 
had  left  issue.  My  impression  at  first  was, 
that  the  bequest  to  the  children  of  Mary 
Haigh  must  receive  the  construction  put 
on  the  other  clause,  but  upon  considera- 
tion I  think  the  words  **  shall  die'*  in  the 
subsequent  part  of  the  clause  do  import 
futurity,  that  is,  death  after  the  date  of  the 
will,  while  in  the  prior  part  of  the  clause 
the  word  "  dying"  has  not  any  such  effect, 
but  simply  imports  death  at  any  time  prior 
to  the  decease  of  the  niece  Mariana  Wain- 
man, whether  before  or  after  the  date  of 
the  will.  The  result  of  this  construction 
is,  that  the  testatrix,  when  making  her 
will,  contemplated  that  her  estate  was  to 
be  divided  into  as  many  shares  as  there 
were  children  of  Ann  Armitage  then  living 
or  dead  having  left  issue ;  that  in  case  a 
child  of  Ann  Armitage  then  living  should 
die  leaving  issue  before  the  niece,  the  issue 
who  survived  the  niece  and  her  mother 
would  take  that  child's  share,  but  that  if  a 
child  died  before  the  niece  without  leaving 
issue,  the  share  would  go  to  the  issue  of 
Mary  Haigh.  To  explain  this  in  the 
actual  state  of  the  family,  if  it  were  present 
to  the  mind  of  the  testatrix  when  she  made 
her  will,  would  be  that  her  estate  was,  in 
the  event  of  the  death  of  Mariana  Wain- 
man without  issue,  to  be  divided  into  two 
portions,  one  of  which  was  to  go  to  the 
issue  of  Mary  Haigh  who  survived  Mariana 
Wainman  and  her  mother,  and  the  other 
portion  was  to  go  to  Hannah  Carter,  but 
that  if  she  died  before  the  niece,  leaving 
issue,  it  was  to  go  to  the  issue,  but  i£ 
she  left  no  issue,  that  share  was  to  go  to 
the  issue  of  Mary  Haigh,  who  should  be 
then  alive.  The  intention  of  the  testatrix 
has,  no  doubt,  been  defeated  by  the  words 
used,  which,  in  the  case  of  a  child  of  Ann 
Armitage  living  at  the  date  of  the  will, 
have  made  it  a  condition  that  the  child 
should  have  died  in  the  lifetime  of  the 
niece  before  the  issue  of  such  children 
could  take.  It  is  obvious  she  neither 
anticipated  nor  provided  for  the  event  that 
has  oocurred— of  the  niece  Mariana  Wain- 
man dying  before  her  mother,  and  of 
Hannah  Carter,  the  child  of  Ann  Armitage, 
surviving  Mariana  Wainman  and  d3ring 
before  Ann  Wainman.  The  words  used 
plainly  import  a  gift  over  only  in  the 
event  of  Hannah  Carter  dying  in  the  life- 
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time  of  Mariana  Wainman.  There  is,  there- 
fore, an  intestacy  as  to  the  half  of  the 
moiety  which  Hannah  Carter  would  have 
taken  had  she  survived  hoth  the  niece  and 
mother,  and  it  must  go  to  the  next-of-kin 
of  the  testatrix ;  but  as  to  the  other  half  of 
this  moiety,  it  went  to  the  children  of 
Mary  Haigh  who  survived  Ann  Wainman. 


] 


IV£  V,  KINO. 


M.R. 
March  10,  29 
April  2. 

Will —  Vesting — Substitution, 

A  testator,  who  died  in  June  1 837,  by  a  will 
made  in  1819  directed,  after  the  decease  of 
his  wife,  thai  one  moiety  of  his  residuary 
estate  should  he  divided  into  five  equal  farts, 
which  he  gave  to  five  several  parties,  whom 
he  named,  and  in  case  of  the  death  of  any  or 
either  of  them  before  his  wife,  then  their 
respective  shares  to  go  to  their  respective  hus- 
bands or  wives ;  and  if  none,  to  their  respec- 
tive children  ;  and  in  failure  of  children,  to 
the  survivors  of  them,  share  and  share  alike. 
And  as  to  the  other  moiety,  he  gave  lOl. 
thereof  to  A,  E,,  should  she  be  then  living ; 
and  as  to  the  remainder  of  the  moiety,  he 
gave  it  to  five  parties  whom  he  named,  and 
in  case  of  the  death  of  any  or  either  of  them, 
then  their  respective  shares  to  their  children ; 
and  if  none,  then  to  the  survivors  of  them, 
share  and  share  alike.  The  testator's  widow 
died  in  1849.  It  appeared  from  the  inqui- 
ries directed  as  to  the  first  moiety,  that  all  the 
five  persons  named  as  legatees  were  alive  at 
the  date  of  the  wiU ;  three  died  in  the  life 
of  the  testator,  leaving  children,  six  of  whom 
were  still  living,  and  defendants  to  this  suit. 
The  remaining  two  legatees  survived  the 
testator,  but  died  before  the  tenant  for  Ufe, 
They  both  left  children,  seven  of  whom  were 
now  living,  and  defendants  to  this  suit. 
As  to  the  second  moiety, .  A.  S,  one  of  the 
legatees,  died  before  the  date  of  the  will, 
leaving  four  children,  all  now  living,  and 
defendants  to  this  suit.  Two  others  died  in 
the  life  of  the  testator,  one  without  issue,  and 
the  other  leaving  children,  two  of  whom  were 
now  alive,  and  defendants  to  this  suit;  and  H, 
K,  the  fifth  legatee,  was  the  only  one  of  the 
legatees  named  in  the  will  who  had  survived 
the  tenant  for  life : — Held,  that  the  legatees 


took  as  tenants  in  common :  that  children  of 
legatees  who  would  have  taken  if  they  had 
survived  the  tenant  for  life,  were  entitled  to 
their  parents*  share :  that  the  gift  to  A,  S, 
who  was  dead  at  the  date  of  the  will,  and 
in  case  of  her  death,  to  her  children,  passed 
her  share  to  her  children  who  were  Uving  at 
the  death  of  the  tenant  for  Ufe :  that  the 
legal  personal  representative  of  a  son  of  one 
of  the  legatees  was  entitled  to  participate 
with  the  other  children  of  the  legatee :  that 
the  children  of  a  deceased  legatee  took  vested 
interests  in  the  parent* s  share  whenever  the 
class  of  those  children  was  to  he  ascertained: 
and  that  upon  the  death  of  C,  K,  one  of  the 
legatees  of  the  second  moiety,  in  the  Ufe  of 
the  testator,  the  other  legatees  then  living 
took  vested  interests  in  his  share, 

John  Deverill,  by  his  will,  dated  the 
26th  of  February  1819,  devised  a  freehold 
estate  at  Horsmoor  Green  to  his  wife 
Elizabeth  for  her  life,  and  bequeathed  the 
dividends  from  whatever  stock  he  might 
die  possessed  of  in  the  public  funds,  the 
use  of  his  furniture,  and  the  residue  of  his 
estate  and  effects,  after  payment  of  his 
debts,  &c.  to  his  wife  for  her  life,  and 
after  her  death  he  devised  the  Horsmoor 
Green  estate,  stock,  furniture,  and  resi- 
duary estate  to  William  Ive  and  Thomas 
Ashton,  upon  trust  to  convert  the  same 
into  money  and  retain  their  expenses,  and 
a  legacy  of  15^.,  which  he  gave  to  each  of 
them  out  of  the  fund,  and  he  then  be- 
queathed his  residuary  estate  as  follows  : — 
"  Whatsoever  may  be  then  remaining  in 
their  hands,  I  direct  may  be  divided  into 
two  equal  parts ;  the  one  moiety  or  half 
share  tiiereof  I  give  in  five  equal  shares ; 
that  is,  one  share  to  Elizabeth,  the  widow 
of  my  late  brother  George ;  one  share  to 
my  brother  William;  one  share  to  my 
brother  Thomas  ;  one  share  to  my  sister, 
Mary  Merrick;  and  the  remaining  share 
to  my  sister,  Elizabeth  Edwards ;  and  in 
case  of  the  death  of  any  or  either  of  them 
before  my  wife  Elizabeth,  then  their  re- 
spective shares  to  go  to  their  respective 
husbands  or  wives,  if  any,  and  if  not, 
then  to  their  respective  children  ;  and  in 
failure  of  children,  then  to  the  survivors  of 
them,  share  and  share  alike.  And  the 
other  moiety  or  half  part  thereof,  I  give  as 
follows  : — 10/.  thereof  to  Ann   Edwards, 
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sister  of  Edward  Edwards,  of  Slough, 
Bucks,  baker,  should  she  be  then  living, 
as  a  token  of  my  wife's  friendship  for  her ; 
and  the  remainder  of  the  said  moiety  or 
half  part  to  my  wife's  sister  Ann  Smith,  her 
brother  Charles  King,  her  brother  John 
King,  her  brother  Henry  King,  and  her  bro- 
ther Thomas  King;  and  in  case  of  the  death 
of  any  or  either  of  them,  then  their  respec- 
tive shares  to  their  children,  if  any,  and  if 
not,  then  to  the  survivors  of  them,  share 
and  share  alike."  The  testator  appointed 
William  Ive  and  Thomas  Ash  ton  executors 
of  his  will. 

The  testator  died  in  June  1837 ;  and 
Thomas  Ashton  having  died  in  his  lifetime, 
the  will  was  proved  by  William  Ive  alone, 
who  died  in  1847,  having  made  a  will,  by 
which  he  devised  all  estates  vested  in  him 
as  trustee  to  the  plaintiff,  John  Goodwin 
Ive,  whom,  together  with  James  Wells 
Taylor,  the  defendant,  he  appointed  his 
executors. 

Elizabeth  Deverill,  the  vddow  of  the 
testator,  died  in  1849,  and  on  her  death 
this  suit  was  instituted;  and  in  August 
1849  a  decree  was  made,  directing  prelimi- 
nary inquiries,  and  the  usual  accounts. 
The  cause  now  came  on  for  further  direc- 
tions. 

The  facts  with  respect  to  the  first 
moiety  were  as  follows : — 

Elizabeth,  the  widow  of  George  Deverill, 
died  in  the  testator's  lifetime,  leaving 
three  children  still  living. 

William  Deverill  died  in  the  testator's 
lifetime,  leaving  no  widow,  but  leaving 
three  children,  two  of  whom  survived  the 
testator's  widow;  the  other  survived  the 
testator,  but  died  in  his  widow's  lifetime, 
and  was  represented  by  the  defendant, 
Ann  Deverill. 

Thomas  Deverill  survived  the  testator, 
but  died  a  widower  in  the  lifetime  of  the 
testator's  widow.  He  left  six  children, 
all  of  whom  survived  the  testator's  widow. 
He  had  another  child,  who  survived  the 
testator,  but  died  in  his  father's  lifetime. 

Mary  Merrick  survived  the  testator,  but 
died  a  widow  in  the  lifetime  of  Elizabeth 
Deverill,  his  widow,  and  she  left  two 
children,  both  of  whom  survived  the 
widow. 

Elizabeth  Edwards  died  a  widow  in  the 
testator's  lifetime  leaving   two   children, 
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Thomas  Edwards,  who  survived  the  testa- 
tor's widow,  and  another  child,  who  sur- 
vived the  testator,  but  died  in  the  ¥ridow's 
lifetime,  and  was  represented  by  the  defen- 
dant, Susannah  Gray. 

As  to  the  second  moiety  :— 

Ann  Edwards,  the  legatee  of  lOL,  died 
in  the  testator's  lifetime. 

Ann  Smith  was  dead  at  the  date  of  the 
will :  she  left  four  children,  all  of  whom 
were  parties  to  the  suit. 

Charles  King  died  a  bachelor  in  the 
testator's  lifetime.  John  King  survived 
Charles  King,  and  afterwards  £ed  in  the 
testator's  lifetime,  leaving  four  children, 
three  of  whom  survived  the  testator,  but 
two  only  survived  the  testator's  widow. 

Henry  King  was  still  living. 

Thomas  King  survived  the  testator,  and 
died  in  the  widow's  lifetime,  leaving  four 
children,  all  of  whom  were  still  living. 

Mr.  Eddis,  for  the  plaintiffs,  the  trustees. 
Mr.  Browell,  for  the  defendant,  J.  W. 
Taylor. 

Mr,  Pownally  for  the  children  of  Eliza-* 
beth  the  widow  of  George  Deverill,  and 
the  surviving  children  of  John  King. — As 
to  the  first  moiety,  Elizabeth  Deverill's 
share  did  not  lapse. 

Le  Jeune  v.  Le  Jeune^  2  Keen,  701. 
Smith  V.   Smith,  8  Sim.  353 ;   s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  175. 
Collins  V.  Johnson  ,8  Sim.  356,  n. ;  s.  c. 

4  Law  J.  Rep.  (n.s.)  Chanc.  226, 
Salisbury  v.  Petty,  3  Hare,  86. 
As  to  the  second  moiety,  the  survivorship 
contemplated  related  to  the  period  at  which 
the  share  went  over — Ranelagh  v.  Ranelagh 
(1)  ;  and  as  John  King  survived  Charles 
King,  the  one-third  of  Charles  King's  share 
went  over  to  John  King's  children. 

Mr,  Smythe,  for  Thomas  Edwards. — 
The  children  alone  who  survived  the  tenant 
for  life  are  objects  of  the  gift,  and  they 
take  by  way  of  substitution — Cripps  v. 
Wolcott  (2).  The  gift  to  children  was 
made  to  them  as  joint  tenants.  In  every 
view,  therefore,  no  children  who  did  not 
survive  the  tenant  for  life  could  take  any 
interest  in  their  parent's  share. 

(1)  2  Myl.  &  K.  441,  448;  ii.c.  1  Law  J.  Rep. 
(n.s.)  Chanc.  183. 

(2)  4Madd.  11. 
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Mr.  Fane,  for  Susannah  Gray. — Not- 
withstanding Elizaheth  Edwards  died  in 
the  lifetime  of  the  testator,  the  gift  over 
took  effect ;  it  was  not  essential  for  chil- 
dren to  survive  the  period  of  distribution 
to  become  the  objects  of  a  gift.  There 
were  no  words  of  survivorship  or  anything 
to  indicate  that  the  class  was  to  be  ascer- 
tained at  a  future  time. 

Lyon  v.  Coward,  15  Sim.  287;  s.  c.  15 
Law  J.  Rep.  (n.s.)  Chanc.  460. 

Masters  v.  Scales,  13  Beav.  60, 
The  children  take  as  tenants  in  common, 
as  the  words  **  share  and  share  alike"  re- 
ferred to  them  as  well  as  to  the  legatees 
namecf. 

Mr,  BaggaUay,  for  Henry  King. — The 
second  moiety  was  given  in  joint  tenancy, 
and  the  children  of  legatees  took  by  sub- 
stitution, but  children  of  a  legatee  who 
died  in  the  testator's  lifetime  could  not 
take.  The  whole  of  the  second  moiety 
was  consequently  divisible  per  stirpes  be- 
tween Henry  King  and  Thomas  King's 
children.  If  the  gift  of  the  second  moiety 
was  to  the  legatees  as  tenants  in  common, 
it  took  effect  as  if  Ann  Smith  had  not 
been  named. 

Christopherson  v.  Naylor,  1  Mer.  320. 

Tytherleigh  v.  Harbin,  6  Sim.  329; 
s.  c.  5  Law  J.  Rep.  (n.s.)  Chanc.  15. 
If  also  the  gift  created  a  tenancy  in  com- 
mon, whether  in  four  or  five  shares,  Henry 
King,  as  the  only  one  of  the  five  that  sur- 
vived the  tenant  for  life,  is  entitled  to 
the  whole  of  Charles  King's  share. 

Gray  v.  Garman,  2  Hare,268  ;  s.  c.  12 
Law  J.  Rep.  (n.s.)  Chanc.  259. 

Miller  v.  Warren,  2  Vem.  207. 

Darrel  v.  Molesworth,  Ibid.  378. 

Mr,  H,  C,  Jones,  for  the  children  and 
personal  representatives  of  Thomas  King. 
— The  gift  to  survivors  confined  it  to  the 
particular  legatees  of  the  moiety  then  in 
the  mind  of  the  testator,  and  also  to  the 
legatees  of  a  legatee  of  that  moiety  dying 
without  children. 

Crowder  v.  Stone,  3  Russ.  21 7> 
Ranelagh  v.  Ranelagh,  2  Myl.  &  K. 
441, 448  ;  s.  c.  1  Law  J.  Rep.  (n.s.) 
Chanc.  183. 
Watson  V.  England,  15  Sim.  1. 
The  representatives  of  Thomas  King  were 


entitled  to  participate  in  the  share  of 
Charles  King.  There  was  no  ground  to 
refer  survivorship  to  the  period  of  distri- 
bution. Cases  like  Cripps  v.  WolcoU  did 
not  apply  to  the  present,  as  they  had  no 
reference  to  the  gifts  over  of  the  shares  of 
the  respective  legatees,  or  their  dying 
under  particular  circumstances,  but  to  the 
gift  of  the  entire  fund  to  several  persons, 
or  the  survivors  or  survivor  of  them  as 
tenants  in  common,  in  which  case  *'  sur- 
vivors" was  of  necessity  held  to  mean 
those  who  survived  some  one  period. 

Mr.  SideboUom,  for  the  children  of  Ann 
Smith — Jarvis  v.  Pond  (3). 

The  Master  of  the  Rolls.— As  to  the 
second  moiety,  that  was  given  to  the  five 
legatees  as  tenants  in  common,  in  equal 
shares;  by  alluding  to  respective  shares 
the  testator's  intention  that  each  should 
take  a  distinct  share  was  evident.  Upon 
the  other  questions  I  shall  take  time  to 
consider. 

March  29. — The  Master  op  the  Rolls. 
— As  this  and  the  case  of  Coukhurst  v. 
Carter  (4)  illustrate  differently  the  rules 
governing  the  cases  in  which  one  legatee  in 
case  of  death  is  substituted  for  another, 
whether  they  are  prior  legatees  or  legatees 
specifically  named,  or  whether  it  is  one  of 
a  class  to  be  ascertained,  I  desired  to  give 
the  judgment  in  each  at  the  same  time. 

In  the  present  case  the  testator  died  on 
the  8th  of  June  1837 ;  his  widow,  the  tenant 
for  life,  died  on  the  24th  of  January  1849; 
the  five  persons  named  as  legatees  of  the 
first  half  of  the  residue  were  alive  at  the 
date  of  the  will,  three  died  in  the  life  of 
the  testator,  leaving  children,  six  of  whom 
are  still  living  and  defendants  to  this 
cause.  The  remaining  two  legatees  survived 
the  testator,  but  died  before  the  tenant  for 
life ;  they  both  left  children,  seven  of 
whom  are  now  living  and  defendants  to 
this  suit.  Of  the  legatees  of  the  other 
moiety,  one  of  them,  Ann  Smith,  had  died 
before  the  date  of  the  will,  leaving  four 
children,  who  are  all  alive  and  parties  to 
this  cause ;  two  others  died  in  the  life  of  the 


(3)  9  Sim.  549;  s.  &  8  Law  J.  Rep.  (v.s.)  Cbanc. 
167. 
(4>)  Ante,  p.  555, 


Vol.  XXI.] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


563 


testator,  one  without  issue  and  the  other 
leaving  children,  of  whom  two  are  living 
and  defendants  to  this  suit;  the  fifth 
legatee,  Henry  King,  is  the  only  one  named 
in  the  will  who  has  survived  the  tenant 
for  life.  It  is  ohvious,  therefore,  that 
there  are  four  classes  claiming  as  legatees, 
and  a  fifth  class  claiming  the  personal 
estate  as  undisposed  of,  as  next-of-kin  of 
the  testator.  The  first  class  is  that  of  the 
legatees  who  survived  the  tenant  for  life, 
this  is  confined  to  Henry  King.  The 
second  class  consists  of  the  children  of  the 
legatees  who  survived  the  testator,  but 
died  during  the  life  of  the  tenant  for  life ; 
in  this  class  are  the  two  children  of  Mary 
Merrick,  and  the  four  children  of  Thomas 
King.  The  third  class  consists  of  the 
children  of  the  legatees  who  died  before  the 
testator ;  this  class  includes  three  children 
of  Elizabeth  Deverill,  two  of  William 
Deverill,  two  of  Elizabeth  Edwards  and 
two  of  John  King.  The  fourth  class  con- 
sists of  the  children  of  a  legatee  named  in 
the  will,  but  who  in  fact  yeas  then  dead : 
this  is  confined  to  the  four  children  of  Ann 
Smith. 

It  was  contended  in  the  first  place,  on 
behalf  of  Henry  King,  that  these  were  gifts 
in  joint  tenancy;  but  at  the  hearing  I 
expressed  my  opinion  that  the  legatees 
took  as  tenants  in  common.  Henry  King 
is  entitled  to  one-fifth  of  half  the  residue, 
but  he  is  not,  either  on  the  ground  of  joint 
tenancy  or  survivorship,  entitled  to  a  larger 
share. 

With  respect  to  the  second  and  third 
classes,  the  children  of  the  legatees,  who 
would  have  taken  if  they  had  survived  the 
tenant  for  life,  are  entitled  to  take  their 
parents'  share.  The  gift  is  not  to  a  class 
of  persons  to  be  ascertained  at  any  parti- 
cular period,  in  which  case,  as  the  class 
would  not  be  ascertained  till  a  late  period 
either  at  the  death  of  the  testator  or  the 
tenant  for  life,  the  children  of  one  of 
that  class  could  have  taken  by  substitution 
only  in  the  event  of  its  having  been  pos- 
sible that  the  parent  could  have  taken.  But 
this  is  a  case  where  there  are  two  moieties 
of  the  residue,  each  of  which  is  given  in  five 
shares  to  five  named  and  specified  legatees, 
with  a  direction  that  if  any  one  should  have 
died,  the  wife  or  husband  of  the  deceased 


legatee  should  take  the  legatee's  share, 
and  that  if  there  should  be  no  wife  or  hus- 
band then  that  the  respective  children  of 
the  legatees  should  take  the  legatee's  share. 
The  distinction  which  is  to  be  found  in 
cases  of  this  description  is  to  this  efi*ect — 
If  a  testator  gives  a  legacy  to  a  class  of 
persons,  such  as  the  children  of  A,  and  goes 
on  to  provide  that  in  case  of  the  death  of  any 
one  of  the  children  of  A.  before  the  period 
of  distribution,  the  issue  of  such  cliild  shall 
take  their  parent's  share,  such  issue  cannot 
take  unless  the  parent  might  have  taken, 
and  consequently  if  a  child  of  A.  be  dead 
at  the  date  of  the  will,  or  at  the  death 
of  the  testator,  the  issue  of  thaf  child 
cannot  take  anything.  This  was  the  prin- 
ciple of  Peel  V.  Cailow  (5),  fVaugh  v. 
IVaugh  (6),  and  Christopheraon  v.  Nayhr. 
But  if  the  original  legacy  is  not  to  a  class, 
but  to  a  person  named,  with  a  direction 
that  in  case  of  the  death  of  the  legatee 
before  payment  the  legacy  is  to  go  to  an- 
other person,  although  the  death  of  the 
legatee  occurs  before  the  death  of  the  tes- 
tator, the  gift  over  takes  effect,  upon  the 
presumption  that  such  ulterior  legatee  was 
substituted  in  order  to  prevent  a  lapse  of 
the  legacy.  This  is  decided  in  Miller  v. 
Warren^  Barrel  v.  Molesworih,  Haughton 
V.  Harrison  (7),  and  Mackinnon  v.  Peach 
(8).  It  is  this  latter  principle  which  applies 
to  the  cases  of  this  will,  and  the  terms  of 
this  residuary  bequest  bring  it  within  the 
case  of  Le  Jeune  v.  Le  Jeune.  I  could 
not  exclude  these  children  in  the  second 
and  third  classes  from  the  share  given  to 
the  prior  legatee  without  infringing  upon 
this  class  of  cases.  In  every  case,  therefore, 
where  the  testator  specified  some  individual 
legatee  who  was  alive  at  the  date  of  the 
will,  but  who  had  died  before  the  tenant 
for  life,  leaving  children  who  survived  the 
tenant  for  life,  in  all  these  cases  the 
children  of  the  legatee  are  entitled  to  take 
the  share  which  the  legatee  would  have 
taken  if  then  living.    It  is  proper  to  notice 


(5)  9  Sim.  372 ;  8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc. 
278. 

(6)  2  MyL  &  K.  41 ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  176,  n. 

(7)  2  Atk.  329. 

(8)  2   Keen,  655;   a.  c.  7  Law  J.  Rep.  (n.s.) 
Chanc.  211. 
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a  difference  which  occurs  in  the  wording 
of  the  gift  over  of  the  two  moieties  of  the 
residue :  one  is,  "  In  case  of  the  death  of 
any  or  either  of  them  before  my  said  wife 
Elizabeth,"  and  the  other  is  "  In  case  of 
the  death  of  any  or  either  of  them"  with- 
out specifying  any  period  within  which  the 
death  was  to  take  place,  and  which  period, 
therefore,  might  have  reference  to  the  death 
of  the  testator  or  to  the  death  of  the  tenant 
for  life.  But  these  words  in  both  cases 
must  be  held  to  apply  to  the  same  event — 
the  contingency  of  death  before  the  death 
of  the  tenant  for  life,  and  no  just  argument 
can  be  deduced  from  the  absence  of  the 
words  **  before  my  said  wife  Elizabeth"  in 
the  disposition  of  the  second  moiety  of  the 
residue. 

The  next  question  is,  how  far  these 
observations  and  principles  apply  to  the 
case  of  the  children  of  Ann  Smith,  who 
was  dead  at  the  date  of  the  will.  The 
cases  of  Tytherleigk  ▼•  Harbin^  GUes  v. 
Giles  (9)  and  Jarvis  v.  Pond  do  not  apply. 
In  those  cases,  the  gift  to  the  children  was 
original,  and  not  as  substituted  legatees ; 
and  it  was  on  that  principle  that  I  con- 
sidered the  words  of  the  will  in  Coulthurst 
v.  Carter,  I  held  the  issue  of  a  child 
dead  at  the  time  of  the  will,  to  take  the 
parent's  share.  But  in  this  case  there  is 
no  gift  to  the  children  as  original  legatees ; 
nothing  is  given  to  them  except  by  way 
of  substitution,  and  only  in  the  case  of  the 
failure  of  the  gift  to  Ann  Smith.  I  have 
not  been  able  to  find  an  authority,  but  I 
am  unable  to  draw  any  distinction  between 
the  case  of  a  gift  to  a  person  known  by 
the  testator  to  be  alive,  and  in  the  event 
of  his  death  to  his  children,  and  a  gift  to  a 
person  whom  the  testator  may  suppose 
or  believe  to  be  living,  but  who  is  in 
fact  dead,  with  a  gift  over  to  his  children 
in  case  of  -fais  death.  The  principles  and 
reasons  applicable  to  the  case  of  the  desig- 
nated legatees  dying  in  the  lifetime  of  the 
testator,  and  which  in  that  event  give  effect 
to  the  gift,  apply  equally  to  the  case  of  the 
legatee  being,  although  it  may  be  unknown 
to  the  testator,  dead  at  the  time  of  making 
his  will.     In  this  case,  the  testator  gave 

(9)  8  Sim.  360 ;  8.  c.  6  Law  J.  Rep.  (n.s.)  Cbanc. 
176. 


one-fifth  of  one-half  of  the  residue  to  Ann 
Smith,  and  directed  that  in  case  of  her 
death  her  share  was  to  go  to  her  children. 
The  cases  which  shew  that  her  children 
would  be  entitled  under  this  bequest  if 
Ann  Smith  had  died  the  day  after  the  will 
was  made,  apply  equally  to  the  case  of  her 
having  died  the  day  before,  and  conse- 
quently in  the  events  which  have  happened 
the  children  of  Ann  Smith  who  have  sur- 
vived the  tenant  for  life  are  entitled  to  the 
share  which  Ann  Smith  would  herself  have 
taken  if  she  had  survived  the  tenant  for 
Hfe. 

There  are  two  other  questions.  One  is 
whether  the  legal  personal  representative 
of  William  Deverill,  the  son  of  William 
Deverill,  one  of  the  legatees  of  the  first 
moiety  of  the  residue,  is  entitled  to  share 
with  Mary  and  John,  the  other  children  of 
William  Deverill  the  father;  and  also 
whether  the  legal  personal  representa- 
tive of  John  Edwards,  the  son  of  Elizabeth 
Edwards,  another  legatee  of  the  first 
moiety,  is  entitled  to  share  with  Thomas 
Edwards,  the  surviving  son  of  Elizabeth 
Edwards, — and  I  think  they  are.  I  have 
decided  that  the  children  of  a  deceased 
legatee  take  the  parent's  share  in  case  of 
the  death  of  that  legatee  before  the  death 
of  the  tenant  for  life,  at  whatever  time  that 
death  of  the  legatee  may  have  taken  place  : 
but  in  case  the  legatee  died  before  the  tes- 
tator, the  class  of  children  of  the  legatee  to 
take  the  parent's  share  is  to  be  ascertained 
at  the  death  of  the  testator,  and  that  they 
then  take  vested  interests  in  reversion 
expectant  on  the  decease  of  the  tenant  for 
life  as  the  parent's  share,  but  that  when 
the  legatee  has  survived  the  testator  and 
died  in  the  lifetime  of  the  tenant  for  life 
then  that  the  class  of  the  children  of  the 
legatee  so  dying  is  to  be  ascertained  on 
the  death  of  the  legatee,  and  that  they  then 
take  vested  interests  in  reversion  in  their 
parent's  share  expectant  on  the  decease  of 
the  tenant  for  life.  In  other  words,  the 
children  of  a  deceased  legatee  take  vested 
interests  in  the  parent's  share  whenever  the 
class  of  those  children  is  to  be  ascertained, 
and  the  class  of  the  children  of  each 
legatee  dying  before  the  tenant  for  life  is  to 
be  ascertained  at  the  death  of  the  survivor 
of  the  testator  and  the  specified  legatee. 
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This  only  applies  to  the  case  of  the  two 
persons  I  have  mentioned,  and  I  am  of 
opinion  that  in  the  case  of  William  Deve- 
rill,  his  legal  personal  representative  takes 
one- third  of  the  share  which  his  father 
would  have  taken  had  he  survived  the 
tenant  for  life,  and  that  in  the  case  of  John 
Edwards  his  l^al  personal  representative 
takes  one-half  of  the  share  which  his 
mother  would  have  taken  had  she  survived 
the  tenant  for  life. 

The  remaining  question  arises  on  those 
words  of  the  will  which  direct  that  the 
shares  are  to  go  in  the  case  of  death  of  any 
or  either  of  ^em,  without  children  to  the 
survivors  of  them.  The  words  clearly 
apply  to  the  five  designated  legatees,  and 
Charles  King,  one  of  them,  who  died,  left 
no  children,  and  the  question  is,  whether  his 
share  is  to  go  to  Henry,  who  was  the  sole 
legatee  who  survived  Uie  tenant  for  life,  or 
whether  it  goes  in  part  to  the  representa* 
tive  of  Thomas  King  who  survived  Charles 
King  and  also  the  testator ;  and  I  am  of 
opinion  that  upon  the  death  of  the  survivor 
of  Charles  and  the  testator,  the  lega- 
tees of  this  half  of  the  residue  then  living 
took  vested  interests  in  the  share  of  Charles 
King,  and  consequently  in  the  events 
which  have  happened  that  Charles  King's 
share  is  divisible  between  Henry  King  and 
the  representative  of  Thomas  King. 

April  2. — The  case  was  again  mentioned. 

The  Master  of  the  Rolls. — ^Where 
one  of  the  legatees  named  in  the  will  dies 
in  the  life  of  the  testator,  the  class  of 
children  to  take  by  substitution  must  be 
ascertained  at  the  testator's  death;  but 
where  a  legatee  survived  the  testator  and 
died  in  the  life  of  the  testator's  widow,  the 
class  of  children  to  take  by  substitution 
must  be  ascertained  at  the  death  of  the 
legatee ;  so  that  in  each  case  the  share  of 
a  legatee  dying  before  the  period  of  dis- 
tribution vested  in  such  of  his  children  as 
survived  both  their  own  parent  and  the 
testator.  And  such  children  took  as  tenants 
in  common,  and  their  respective  interests 
were  not  liable  to  be  divested  by  their 
deaths  during  the  lifetime  of  the  widow. 
Where  a  legatee  died  childless  before  the 
period  of  distribution,  his  share  vested 
indefeasibly  in  such  other  of  the  legatees 
of  the  same  moiety  as  survived  him  and 


the  testator,  the  class  entitled  to  a  share 
under  the  gift  to  the  survivor  being  to  be 
ascertained  at  the  death  of  the  legatee 
whose  share  went  over,  or  at  the  death  of 
the  testator,  whichever  last  happened. 


!R,  Y  .O.  1 
51.  V 

.  20.      } 


Turner,  V.C. 

1851.  ^  CROSSLEY  O.  GROWTH  ER. 

Nov, 


SoUeUor  and  Client — jiuthorUff  to  in$tu 
tuie  Stiit. 

If  a  suit  be  commenced  by  a  tolicitor  wUh^ 
out  the  authority  of  his  client^  it  will  be 
dismissed  on  motion^  with  costs  as  between 
solicitor  and  client^  including  the  costs  of 
the  motion  to  dismiss. 

This  was  a  motion  on  behalf  of  the 
plaintiff  to  dismiss,  with  costs  as  between 
solicitor  and  client,  the  claim  filed  in  this 
suit  without  his  authority ;  and  to  tax  the 
costs  as  between  solicitor  and  client  of  the 
defendants  who  had  appeared  to  the  writ 
of  summons,  such  costs  and  the  costs  of 
the  present  application,  if  paid  by  the 
plaintiff,  to  be  repaid  to  him  by  the  soli- 
citor who  had  filed  the  claim  in  the  plain- 
tiff's name. 

The  affidavit  of  the  plaintiff,  in  support 
of  the  motion,  was  to  the  effect  that  the 
claim  had  been  filed  without  his  know- 
ledge, consent  or  authority  (in  writing  or 
otherwise),  and  had  never  been  acquiesced 
in  or  adopted  by  him. 

The  affidavit,  in  reply,  of  the  solicitor 
and  one  of  the  defendants  stated  that  the 
plaintiff  had  agreed  that  the  claim  should 
be  filed  in  his  name,  but  that  he  was  not 
to  be  liable  for  the  costs.  This  statement 
was  contradicted  by  an  affidavit  of  the 
plaintiff  filed  in  answer. 

Mr.  Prendergast,  in  support  of  the 
motion,  cited — 

Wright  v.  Castle,  3  Mer.  12. 
Wiggins  v.  Peppin,  2  fieav.  403. 
Allen  V.  Bone,  4  Ibid.  493. 

Mr,  Bagshawe,  for  the  solicitor,  con- 
tended, first,  that  the  authority  was  suffi- 
ciently proved ;  secondly,  that  the  plain- 
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tiff  was  not  entitled  to  costs  as  between 
solicitor  and  client. 

Mr,  PiggoU  appeared  for  one  of  the 
defendants. 

Mr.  Prendergast  replied. 

Turner,  V.C,  being  of  opinion  that 
the  authority  was  i^ot  proved,  said  that  the 
claim  must  be  dismissed,  with  costs,  in- 
cluding the  costs  of  the  present  motion,  to 
be  paid  as  between  solicitor  and  client  by 
the  solicitor  who  had  filed  the  claim  in 
the  plaintiff's  name, — the  order  to  be  in 
the  terms  of  that  made  in  AUen  ▼.  Bone 
(supra  J, 

Order  accordingly. 


Turner 
Jan 


R,  V.C.7  In 
.16.      S 


the  matter  of  jones's 

TRUST. 


New  Trustees — Statute  36  Geo.  3.  c,  52. 
5.  13. — Construction — Legacy  Duty. 

A  testator  bequeathed  the  residue  of  his 
personal  estate  to  his  executors^  in  trust  for 
his  wife  for  Ufe^  andy  after  her  decease,  for 
his  nephews  and  nieces,  whereby  legacy 
duty  would  be  payable  at  the  death  of  the 
wife: — Held,  that  under  the  36  Geo.  3. 
c.  52.  s.  13.  the  executrix  of  the  surviving 
executor  might,  during  the  life  of  the  widow, 
transfer  the  trust  fund  to  new  trustees  of  the 
will  appointed  by  the  Court. 

This  was  a  petition  for  the  appointment 
of  new  trustees.  The  testator  named  in 
the  petition  bequeathed  all  the  residue  of 
his  personal  estate  to  Mr.  Hughes  and  Mr. 
Bowers,  the  trustees  and  executors  of  his 
will,  upon  trust,  to  convert  and  invest  the 
same,  and  to  pay  the  income  to  his  wife 
for  life  (who  was  still  living),  and,  after 
her  death,  to  divide  the  principal  among 
his  nephews  and  nieces. 

Both  the  executors  had  proved  the  will, 
and  had  since  died,  Mr.  Hughes,  the  sur- 
vivor, having  appointed  his  wife  Mrs. 
Hughes  his  sole  executrix. 

The  residuary  estate  of  the  testator  had 
been  duly  invested  in  consols,  and  there 
was  not  any  power  in  the  will  for  the 
appointment  of  new  trustees. 


Mr.  C.  J.  Simpson  appeared  in  support 
of  the  petition. 

Mr.  Benedict  Chapman,  for  Mrs.  Hughes, 
raised  the  question  whether  she  could 
safely  retire  from  the  trust,  as  legacy  duty 
would  be  payable  on  the  residue  at  the 
death  of  the  testator's  widow,  and  Mrs. 
Hughes  was  personally  liable  to  pay  the 
proper  legacy  duty.  He  referred  to  the 
36  Geo.  3.  c.  52.  s.  13.  (1),  and  suggested 
that  the  words  "  trustees  or  trustee  or  other 
persons  to  whom  the  same  shall  be  payable 
or  paid  in  trust  for  the  persons  entitled  in 
succession,"  meant  the  trustees  named  in 
the  will,  and  did  not  apply  to  those  sub- 
sequently appointed. 

Turner,  V.C.  said  that  the  trustees 
named  in  the  will  would  be  the  persons  to 
whom  the  money  was  payable.  There  was 
also  the  word  **  paid,"  and  from  the  inser- 
tion of  that  word,  he  thought  that  the 
clause  took  in  not  only  the  trustees  named 
in  the  will,  but  trustees  subsequently 
appointed. 

Order  as  prayed. 


(1)  This  section,  so  far  as  it  relates  to  the  pre- 
sent question,  is  to  the  following  effect: — Where 
the  duty  chargeahle  upon  any  bequest  of  residue 
for  the  benefit  of  different  persons  in  succession, 
shall  be  chargeable  at  different  rates,  so  that  the 
same  cannot  be  paid  at  one  and  the  same  time,  but 
must  be  paid  in  succession  as  aforesaid,  then  and 
in  such  case,  all  and  every  the  person  and  persons 
baring  or  taking  the  burthen  of  the  execution  of 
the  win  or  testamentary  instrument  in  which  audi 
bequest  shall  be  contauied,  shall  be  chargeable 
with  such  duties  in  succession,  in  the  same  manner 
as  such  persons  would  be  chargeable  with  the  like 
duties,  in  case  of  immediate  bequest;  tmlesM  ikt 
property  bequeathed  tkall  have  been  paid  or  oiherwiM 
tat^fied  to  or  vetted  in  any  trustee*  or  trustee  eroiker 
person  or  persons  to  whom  the  same  shtM  be  pajfMe 
or  paid,  in  trust,  or  for  the  benefit  of  the  persons  so 
entided  thereto  in  succession,  in  which  case  such 
trustees  or  trustee,  or  his,  her,  or  their  represeota- 
tiyes,  shall  be  chargeable  with  the  dudes  for  and  in 
respect  of  such  property  so  vested  in  him,  her,  or 
them  respectively,  in  such  and  the  same  manner  as 
if  he,  she,  or  they  had  taken  tlie  burthen  of  the  exe- 
cution of  the  will  or  testamentary  instrument  by 
which  such  bequest  shall  have  been  made. 
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M«R* 

March  8,  30. 

Costs — Security  for  Payment — Taxation 
— Feme  Covert — Separate  Estate, 

An  order  of  course  to  tax  solicitors* 
bills  of  costs  obtained  by  a  married  woman 
without  the  intervention  of  a  next  friend^ — 
Heldy  irregular^  and  though  the  solicitors 
held  some  security  from  her  for  costs^  it  was 
discharged^  if  further  security  was  not  given. 

This  was  a  motion  to  discharge  an  order 
obtained,  by  Rosetta  Waddell,  on  the  15th 
of  December  1851,  for  irregularity,  or  that 
security  might  be  given  for  payment  as 
well  of  the  costs  of  the  application  for  the 
order  as  of  the  amount  which  might  be 
found  due  to  Messrs.  Waugh  &  Mitchell 
upon  the  taxation,  and  that  in  the  mean 
time  proceedings  might  be  stayed,  and 
that  she  might  pay  the  costs. 

On  the  15th  of  December  1851,  Rosetta 
Waddell,  describing  herself  as  formerly 
Rosetta  Bagster,  of  Warwick  Square,  in 
the  city  of  London,  the  wife  of  John 
James  Robert  Waddell,  obtained  an  order 
of  course  upon  Messrs.  Waugh  &  Mitchell, 
to  deliver  their  bill  of  costs  within  a  fort- 
night, and  for  a  reference  to  the  Master  to 
tax  the  same,  and,  upon  payment  of  what 
should  be  found  due,  that  they  might 
deliver  up  on  oath  all  deeds,  books,  papers 
and  writings  in  their  custody. 

This  order  was  served  on  the  19th  of 
December. 

It  appeared  that  Messrs.  Waugh  & 
Mitchell  had  for  some  time  acted  as  the 
solicitors  of  Rosetta  Waddell,  and  from 
notices  served  it  appeared  that  they  had 
obtained  some  securities  from  Rosetta 
Waddell  upon  her  separate  estate,  for  costs 
due  to  them,  that  the  income  was  about 
900/.  a-year,  and  was  mortgaged  to  secure 
5,000/. 

Mr,  R,  Palmer  and  Mr.  Greene  now 
moved  to  discharge  this  order,  on  the 
ground  of  irregularity,  because,  being  a 
married  woman,  it  was  obtained  without 
the  intervention  of  a  next  jfriend — In  re 
Williams  (1),  /n  re  Taylor  (2). 

(1)  12  Beav.  510;   s.  c.  19  Law  J.  Rep.  (n.s.) 
Cbane.  422. 

(2)  10  BesT.  221. 


Mr.  Roupelly  contra. — The  intervention 
of  a  next  friend  on  behalf  of  a  married 
woman  is  merely  as  a  security  for  costs ; 
when,  however,  she  has  a  separate  estate 
and  has  given  security  'for  costs  she  may 
present  a  petition  herself,  as  there  is  no 
occasion  for  a  next  friend. 

[The  Master  of  the  Rolls.  —  In 
answer  to  a  question  I  sent  to  the  Secre- 
tary's office,  I  am  informed  that  it  has 
been  the  practice  for  married  women  to 
petition  without  the  intervention  of  a  next 
friend.] 

It  is  the  reasonable  practice;  if  a 
married  woman  has  no  property,  there 
is  then  nothing  out  of  which  to  pay 
costs  ;  but  where  there  is  separate  estate 
and  money  set  apart  out  of  it  to  answer 
costs,  what  pretence  is  there  for  these 
gentlemen  to  require  further  security  ?  It 
is  assumed  that  the  order  was  merely 
waste  paper;  but  if  her  separate  estate 
goes  to  pay,  she  is  as  to  that  a  feme  solCf 
and  has  a  right  to  tax  the  bills. 

Mr.  R.  Palmer^  in  reply.  —  A  next 
friend  is  necessary.  The  separate  estate 
might  not  be  sufficient  to  liquidate  the 
amount.  The  application  to  tax  those 
bills  should  have  been  specially  made. 

March  30. — ^The  Master  of  the  Rolls. 
—It  is  settled,  as  in  the  case  of  Murray 
V.  Barlee  (3),  that  a  married  woman's 
separate  estate  is  liable  for  costs.  It  has 
also,  I  think,  been  the  usual  practice  in 
cases  of  this  kind  to  allow  a  married 
woman  to  apply  without  a  next  friend ; 
but  the  practice  is  nevertheless  erroneous, 
and,  as  in  all  other  cases,  it  is  necessary 
to  appoint  a  next  friend  to  answer  for  the 
costs  to  the  party  sued,  so  in  this  a  similar 
precaution  must  be  taken.  There  is  no 
intelligible  reason  why,  if  this  had  been 
the  case  of  special  petition,  there  should 
not  have  been  a  next  friend,  or  why  it 
should  be  unnecessary  where  a  common 
order  only  has  been  obtained.  Whether 
there  are  special  circumstances  in  the  case, 
or  it  is  such  that  a  common  order  is  suffi- 
cient, the  petition  in  either  case  must  be 
by  a  next  friend.  The  liability,  however, 
of  the  next  friend  is  not  extended  beyond 

(8)  4  Sim.  82;  8.c.  8  Law  J.  Rep.  (n.8.)  Chanc. 
184. 
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what  it  would  have  been  in  the  case  of  a 
special  petition,  but  is  confined  to  the 
costs  incurred  by  reason  of  the  petition. 
I  must,  therefore,  either  direct  security 
for  costs  to  be  given  or  discharge  the  order. 
As  it  has  been  the  practice  for  many  years 
to  give  orders  of  course  without  the  inter- 
vention of  a  next  friend,  I  will  give  no  costs 
of  this  application  ;  but  will,  if  it  is  desired, 
make  the  costs  abide  the  result  of  the 
taxation. 


Loans  Justicbs."^  the     sutton     harbour 

1852.      >   IMPROVEMENT  COMPANY 

March  29.    j     r.  hitchins. 

Costs — Suit  instituted  on  the  Authority  of 
existing  Decisions, 

A  bill  was  filed  on  the  authority  of  The 
London  and  North-Westem  Railway  Com- 
pany r.  Smith,  and  an  injunction  to  restrain 
the  defendant  from  proceeding  under  the 
compensation  clauses  of  the  Lands  Clauses 
Consolidation  Act  was  refused,  and  the  bill 
was  dismissed,  without  costs ;  but  on  appeal, 
(the  cause,  by  consent,  being  considered  as 
regularly  on  for  hearing,)  the  defendant  had 
leave  given  him  to  apply  to  the  Court  as  to 
the  costs  of  the  suit  if  he  should,  before  a 
given  day,  establish  a  right  to  compensation. 

Where  a  suit  is  instituted  on  the  authority 
of  a  case,  and  the  doctrine  upon  which  the 
same  was  founded  has  been  since  got  rid  of, 
the  plaintiff  is  entitled  to  have  his  bill  dis" 
missed  without  costs. 

After  the  appeal  in  this  case  on  the 
motion  for  an  injunction  had  been  dis- 
posed of  by  the  Lords  Justices  (1),  the 
defendant  gave  notice  of  motion  before  the 
Master  of  the  Rolls  to  dismiss  the  bill, 
with  costs.  The  plaintifis  gave  a  notice 
of  motion  to  dismiss,  without  costs.  The 
motions  were  heard  together,  whereupon 
the  Court  made  no  order  on  the  defen- 
dant's motion,  but  on  the  plaintiffs'  motion 
dismissed  the  bill  without  costs.  From 
this  order  the  defendant  appealed.  On  the 
hearing,  an  arrangement  was  made,  with 
the  sanction  of  their  Lordships,  that  the 
cause  should  be  considered  as  if  on  for  the 
hearing,  the  affidavits  being  treated  as  de- 

(1)  Reported  ante,  p.  73. 


positions,  it  being  admitted  on  the  part  of 
the  plaintiffs  that  they  were  not  in  a  con- 
dition to  ask  for  a  decree,  the  case  on  the 
authority  of  which  the  bill  had  been  filed 
having  been  dissented  from,  and  therefore 
that  the  argument  should  be  confined  to 
one  of  costs. 

Mr,  Bethell  and  Mr,  Terrell,  in  support 
of  the  motion  of  the  defendant  to  dismiss 
the  bill  with  costs. — It  is  said  that  the  case 
of  The  London  and  Norths  Western  Railway 
Cfmpany  v.  Smith  (2)  was  a  sufficient  jus- 
tification for  the  filing  of  this  bill.     How- 
ever that  may  be,  on  the  mere  ground  of 
the  decision  in  that  case,  the  present  is  so 
manifestly  distinguishable  on  the  point  of 
amount,  that  the  Court  ought  to  visit  the 
plaintiffs  with  the  costs.    Perhaps  the  best 
commentary  on  the  impropriety  of  the  in- 
stitution of  the  suit  will  be  found  in  the 
judgment  of  one  of  your  Lordships,  as  re- 
ported in  the  Law  Journal,  on  the  apx>eal 
motion  of  the  injunction,  where  it  is  said, 
*'  Looking  at  the  facts  of  this  case,  con- 
sidering all  its  circumstances,  and  seeing 
that  I  have  come  to  the  conclusion  that 
more  litigation,  more  expense,  more  delay, 
more  entanglement,  and   more  difficulty 
will  be  incurred  by  interfering  than  by 
declining  to  interfere,   I  am  of  opinion 
that  there  ought  to  be  no  interference,  and 
that  there  ought  to   be  no  injunction." 
And  my  Lord  Cranworth  is  stated  to  have 
said,    "  When    the   legislature   has    laid 
down  a  particular  mode  of  proceeding,  it 
ought  to  be  a  strong  case  to  induce  us  to 
direct  another.     It  is  to  be  observed  that, 
in  the  present  instance,  the   amount  of 
compensation  claimed  is  only  15/.  above 
the  minimum  amount  for  which  an  arbitra- 
tion could  have  been  resorted  to.    I  cannot 
yield  to  the  idea  of  the  naming  an  arbi- 
trator being  conclusivCi  as  suggested  during 
the  argument.     In  Smith's  case — ^with  the 
reasoning  in  which  I  confess  I  am  unable 
to   concur — the  sum  was  large, — ^it  was 
2,000/.   and   upwards;    and  it  might  be 
worth  while  to  see  whether  there  was  or 
was  not  a  claim  for  anything  at  all.     I 
admit  that,  although  there  is  that  distinc- 
tion, it  is  not  a  distinction  in  principle.** 

(2)  1  Hall  &  Tw.  864  ;  s.  c.  1  Mac.  &  O.  216 ; 
19  Law  J.  Rep.  (n.s.)  Chanc.  198. 
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Mr.  RoundeU  Palmer  and  Mr,  C.  Hally 
for  the  company.— The  case  of  Smith  was 
quite  sufficient  to  authorise  the  filing  of 
liiis  HIK  Wherever  that  case  has  been 
spoken  of  in  terms  of  supposed  disap- 
proval, the  learned  persons  who  have  re- 
marked upon  it  have  always  distinguished 
between  it  and  each  case  before  the  Court, 
and  in  every  instance  there  has  been  an 
express  disclaimer  of  any  intention  to  over- 
rule it.  The  decision  to  which  your  Lord- 
ships have  come  is  the  first  which  may  be 
considered  as  having  overruled  Smith's  case ; 
and  certainly  it  would  be  a  hard  measure 
of  justice  to  say  that  a  party  who  finds 
a  reported  case  decided  by  the  highest 
tribunal  except  the  House  of  Lords,  and 
relying  on  that,  institutes  a  suit,  which 
faOs  because  subsequent  decisions  have 
shaken  the  authority  of  that  case,  that, 
therefore,  his  bill  being  dismissed,  he  shall 
be  visited  with  the  costs  of  the  suit.  A 
directly  contrary  principle  is  recognized 
by  one  of  your  Lordships  in  RMnson  v. 
Eosher  (3),  where  a  bill  was  filed  on  the 
authori^  of  the  well-known  case  of  FUghi 
V.  Bendey^  which  was  subsequently  over- 
ruled, and  it  was  held  that  the  plaintiff 
was  entitled  to  dismiss  his  bill  without 
costs.  The  principle  deduced  from  the 
case  seems  accurately  stated  by  the  re- 
porter in  the  following  words,  "  If  a  bill 
is  correctly  filed  on  the  authority  of  a  re- 
ported case,  there  being  no  authorities  in 
conflict  wiUi  it,  and  the  decision  in  the 
reported  case  is  afterwards  reversed,  the 
plaintiff  in  the  suit,  filed  on  its  authority, 
is  entitled,  on  motion,  to  have  bis  bill  dis- 
missed without  costs"  (4). 

Mr,  Terrell^  in  reply.—- This  case  and 
Smithes  case  are  not  alike ;  and  besides,  if 
the  smallness  of  the  amount  is  considered, 
it  is  clear  the  bill  ought  never  to  have  been 
filed. 


(S)  1  Yon.  &  C.  C.C.  7. 

(4)  See  on  this  subject  the  following  cases: — 
Knox  V.  Brown,  1  Cox,  359 ;  Blsnshsrd  v.  Drew, 
10  Sim.  240 ;  AUfrey  v.  AUfrey,  12  BesT.  295 ; 
Moore  «.  Greg,  2  De  Oex  &  S.  806;  Stsgg  v. 
Knowles,  3  Hsre,  243;  snd  Wright  v.  Barlow, 
15Jnr.  1149. 

Niw  Skrixs,  XXI.—Craiio. 


Lord  Justice  Lord  Cranworth. — ^We 
think  that  the  order  of  the  Master  of  the 
Rolls  was  quite  right,  except  that  the  de> 
fendant  ought  to  have  had  the  costs  of  his 
motion  to  dismiss,  and  with  the  qualification 
which  I  shall  mention ;  for  we  think  that  the 
bill  was  filed  upon  the  authority  of  exist- 
ing much  considered  decisions,  which  were 
sufficient  to  warrant  the  plaintiffs  in  filing 
the  bill,  and  so  to  entitle  them,  as  was 
held  by  my  learned  Brother  in  RMneon  v. 
Rosher,  to  have  their  bill  dismissed  without 
costs.  It  was  argued  that  this  was  a  special 
case,  and  not  within  the  authority  of  The 
London  and  North^fVestem  Railway  Com~ 
fany  v.  SmUh^  but  we  look  in  vain  for  any 
valid  distinction  between  them.  The  cases 
are  as  nearly  similar  as  two  such  cases  can 
be  expected  to  be.  It  has  been  said  that  the 
smallness  of  the  demand  ought  to  induce 
the  Court  to  say  that  the  bill  ought  never 
to  have  been  filed.  That,  however,  is 
always  a  difilcult  question  to  deal  with, 
and  it  seems  that  lliere  were  many  other 
persons  besides  the  defendant  who  would 
be  affected  by  the  question.  We  think 
the  case  was  within  the  authority  of  The 
London  and  Norths  Western  Railway  Com-- 
pany  v.  Smithy  and  as  the  doctrine  on 
which  that  case  proceeded  has  been  since 
got  rid  of,  the  defendant  is  entitled  to  have 
the  bill  dismissed,  but  without  costs,  so 
far  as  that  case  warranted  the  institution 
of  the  present  suit.  But  there  is  nothing 
in  that  case  to  lead  to  the  inference  that 
the  defendant  there  would  not  have  had  his 
costs  if  the  case  had  proceeded,  and  he  had 
obtained  compensation  in  the  action  which 
the  Court  there  held  must  be  brought. 
And  in  the  present  case,  if  the  defendant 
should  establish  a  right  to  compensation, 
he  will  be  in  a  different  position  from  that 
in  which  he  now  stands.  We  propose, 
therefore,  to  vary  the  order  of  the  Master 
of  the  Rolls,  by  giving  the  defendant  the 
costs  of  his  motion  to  dismiss,  and  to  affirm 
the  order  in  other  respects ;  but  to  give 
the  defendant  liberty  to  apply  as  to  the 
other  costs  of  the  suit,  if  he  shall,  before 
the  last  day  of  Trinity  term  next,  establish 
his  right  to  compensation. 
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LoBos  Justices.^ 

1852.  >    COOPE  V.  CARTER. 

April  29.     3 

Practice —  Trustee— Wilful  Default — 
Further  Directions. 

A  bill  was  filed  against  trustees,  praying 
that  the  amount  of  the  trust  fund  which  the 
trustees  **  had,  or  but  for  their  wilful  neglect 
or  default  might  have,  received,  might  be 
ascertained,"  At  the  hearing,  the  bill  was 
dismissed  as  against  one  trustee,  and  the 
amount  and  particulars  of  the  trust  fund 
were  directed  to  be  ascertained.  Nothing  was 
said  about  wilful  default,  nor  did  the  trustee 
ask  that  the  bill  might  be  dismissed  as 
to  wilful  default.  The  Master  made  his 
report,  which  stated  certain  facts,  and 
referred  to  certain  documents,  from  which 
it  was  alleged  that  it  would  appear  that  there 
had  been  wilful  default.  At  the  hearing 
upon  further  directions,  a  decree  was  made 
referring  it  to  the  Master  to  inquire  whether 
the  trustee  '*  could  with  due  diligence,  and 
without  wilful  neglect  or  default,  have  re- 
ceived"  more  than  a  particular  stated  fund, 
but  upon  appeal  it  was  held,  that  the  direc-- 
tion  as  to  wilful  default  should  be  struck  out 
of  the  decree. 

As  a  general  rule,  in  order  to  obtain  a 
direction  for  ijiquiry  as  to  wilful  default 
against  an  executor  or  trustee,  the  bill  must 
allege  a  case,  pray  for  it,  and  one  case  at 
least  must  be  proved;  and 

Semble — that  if  from  admission  or  proof 
a  suspicion  arises  whether  wilful  default  has 
or  not  been  committed,  and  it  appears  likely 
that  further  evidence  can  be  obtained,  the 
Court  ought  to  direct  an  inquiry  short  of 
directing  wilful  default,  but  in  such  a  way 
as  to  call  the  defendant's  attention  to  it,  with 
the  view  to  ground  thereon  a  new  order,  at  a 
future  stage,  directing  an  inquiry  as  to  udlful 
default. 

This  was  an  appeal,  in  three  suits,  from 
a  decree  of  the  late  Vice  Chancellor 
Wigram,  made  on  the  16th  of  February 
1850,  at  the  hearing,  upon  further  direc- 
tions. The  facts  are  these. — Samuel  Wal- 
bank,  by  his  will,  dated  the  2l8t  of  No- 
vember 1803,  bequeathed  to  Dr.  Townsend 
and  J.  Pitt  2,0001.,  upon  trust  to  pay 
the  interest  of  the  same  to  his  wife  for  her 


life ;  then,  after  giving  some  specific  lega- 
cies, he  bequeathed  the  residue  of  his  per- 
sonal estate  and  the  capital  of  the  2,000/., 
after  his  wife's  death,  to  his  children,  in 
equal  shares.  He  appointed  his  trustees 
executors  of  his  will.  The  testator  died, 
leaving  his  widow  and  five  children  sur- 
viving ;  and  on  the  13th  of  February  1807» 
Dr.  Townsend  and  Mr.  Pitt  proved  the 
will.  On  the  13th  of  May  1815  a  settle- 
ment  was  executed  on  the  marriage  of  one 
of  the  daughters  of  the  testator.  Miss 
Frances  Walbank,  with  Mr.  Edmund 
Cresswell.  By  this  deed,  of  which  Dr. 
Townsend  and  Mr.  R.  Carter  were  trus- 
tees, the  young  lady's  one-fifth  of  the 
residuary  estate  was  assigned  to,  and 
vested  in.  Dr.  Townsend  and  Mr.  R« 
Carter,  upon  certain  trusts,  for  investment 
in  securities,  and  trusts  were  declared  of 
the  same  for  the  lady,  her  intended  hus- 
band, and  the  children  of  the  marriage.  Of 
this  deed.  Dr.  Townsend  was  the  sole 
acting  trustee,  Mr.  R.  Carter  never  having 
interfered  at  bII.  Mrs.  Cresawell  died  in 
August  1829,  and  in  April  1830  a  general 
release  was  executed  by  the  testator's  four 
surviving  children,  and  by  Edmund  Cress- 
well,  to  Dr.  Townsend  and  Mr.  Pitt  as  the 
executors  and  trustees  of  the  vrill ;  and 
500/.,  4/.  per  cent,  annuities,  was  trans- 
ferred into  the  sole  name  of  Dr.  Townsend 
as  trustee  of  the  settlement.  This  stock 
was  afterwards  converted  into  3^1.  per 
cents.  Dr.  Townsend  appointed  Mr.  R. 
L.  Townsend  and  Mr.  J.  Haines  his  exe- 
cutors, and  died  in  June  1830.  In  April 
1842,  the  Rev.  J.  R.  Coope  and  Mr.  H. 
M.  Daniel  were  appointed  new  trustees  of 
the  settlement  of  Mr.  and  Mrs.  Cresswell. 
On  the  24th  of  January  1843,  the  Rev. 
Mr.  Coope  and  Mr.  Daniel,  as  trus- 
tees of  Uie  settlement,  and  the  persons 
beneficially  interested  under  the  same, 
filed  a  bill  against  Mr.  R.  Carter,  one 
of  the  original  trustees  of  the  settle- 
ment, and  against  Mr.  R.  L.  Town- 
send  and  Mr.  J.  Haines,  the  executors  of 
Dr.  Townsend,  the  other  original  trustee, 
which  alleged  that  they  (Dr.  Townsend 
and  Mr.  R.  Carter)  were,  and  acted  jointly 
as,  the  trustees  of  such  settlement,  and 
prayed  that  the  amount  of  the  fortune  of 
Mrs.  Frances  Cresswell,  which  had  been 
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received  by  Dr.  Townsend  and  R.  Carter, 
or  which  but  for  their  wilful  neglect  or 
default  might  have  been  received,  might 
be  ascertained ;  and  that  it  might  be 
declared  that  Mr.  R.  Carter  personally, 
and  Mr«  R.  L.  Townsend  and  Mr.  J. 
Haines  as  the  executors  of  Dr.  Townsend, 
out  of  his  personal  estate  might  be  decreed 
to  pay  or  make  good  the  whole  or  such 
part  of  the  fortune  of  Mrs.  Frances  Cress- 
well  as  should  not  have  been  duly  invested 
pursuant  to  the  trusts  of  her  settlement. 
Before  the  cause  came  to  a  hearing,  Mr. 
R.  Carter  died,  and  the  suit  was  revived 
against  Mr.  W.  Carter,  his  executor.  At 
the  hearing  on  the  19tii  of  January  1846, 
before  Vice  Chancellor  Wigram,  it  was 
shewn,  although  the  allegation  in  the 
bill  was  that  both  Dr.  Townsend  and 
Mr.  R.  Carter  acted  jointly  as  trustees 
of  the  settlement,  that  in  fact  the  latter 
never  did  interfere.  The  decree  made 
was — '*  Dismiss  the  bill  as  against  the 
defendant  W.  Carter,  with  costs,  to  be 
paid  out  of  the  fund  and  cash  in  court: 
lefer  it  to  the  Master  to  inquire  and  state 
to  the  Court  the  amount  and  particulars 
of  the  fortune  of  Frances  Cresswell  assigned 
by  the  indenture  of  settlement  of  the  13th 
of  May  1815,  which  had  been  received  by 
the  said  Dr.  Townsend,  or  by  any  other 
person  or  persons  by  his  order  or  for  his 
use.  And  the  Master  is  to  be  at  liberty 
to  state  any  circumstances  specially  with 
regard  to  the  matters  aforesaid."  At  the 
hearing,  no  direction  of  an  account  was 
asked  as  to  wil^  de&ult,  nor  was  any 
directed.  No  application  was  made  on 
behalf  of  the  executors  of  Dr.  Townsend 
that  the  bill  might  be  dismissed  so  far  as 
it  prayed  wilful  default.  In  this  state  the 
matters  went  before  the  Master,  who  made 
his  report,  dated  the  7th  of  May  1849,  in 
which  he  made  various  statements,  and  set 
forth  several  documents,  and  then  pro* 
ceeded  to  say  he  found  that  the  amount 
and  particulars  of  the  fortune  of  Frances 
Cresswell  assigned  by  the  settlement, 
•♦  which  had  been  received  by  Dr.  Town- 
send,  or  any  person  or  persons  by  his  order 
or  for  his  use,"  consisted  of  the  500/.  stock, 
appearing  by  the  deed  of  the  Ist  of  April 
1830,  to  have  been  transferred  into  his 
name  as  trustee  of  the  settlement.   Excep- 


tions were  taken  to  this  report  by  the 
plaintiffs,  but  they  were  abandoned.  The 
cause  was  heard  by  Sir  James  Wigram  on 
further  directions,  on  the  16th  of  February 
1850,  when  the  plaintiffs  by  their  counsel 
insisted  that  the  facts  stated  and  the  docu- 
ments set  forth  in  the  report  shewed  that 
there  had  been  an  unequal  distribution 
among  the  testator's  children,  and  that  if 
Dr.  Townsend  had  acted  properly  in  the 
execution  of  the  trust,  the  share  of  Mrs. 
Cresswell  would  have  amounted  to  1,0002. 
They,  therefore,  asked  an  inquiry  in  the 
Master's  office  as  to  wilful  default,  alleging 
that  the  Master  (Sir  William  Home)  had 
been  requested  to  enter  into  the  inquiry, 
but  he  had  refused,  as  he  considered  the 
liberty  to  state  any  circumstances  specially 
was  limited  by  the  last  words  of  the  order 
of  reference,  namely,  "with  regard  to  the 
matters  aforesaid," —  none  of  the  matters 
aforesaid  extending  beyond  an  account  of 
the  fortune,  and  therefore  not  giving  him 
authority  to  inquire  as  to  wilful  default. 
On  that  occasion,  Sir  James  Wigram  re- 
ferred it  back  to  the  Master  to  inquire  of 
what  the  fortune  of  Frances  Cresswell, 
assigned  by  the  settlement,  consisted, 
"  and  in  case  the  said  Master  should  find 
that  the  said  fortune  consisted  of  any 
other  particulars  than  •  500/.  S\L  per 
cent,  annuities  in  his  report,  dated  the 
7th  of  May  1849,  mentioned,  then  it  is 
ordered  that  the  said  Master  do  inquire  and 
state  to  the  Court  whether  Dr.  Townsend 
could,  with  due  diligence  and  without  wilful 
neglect  or  default,  have  received  any  and 
what  part  of  such  particulars."  This  was 
to  be  without  prejudice  to  any  question  in 
the  cause ;  and  the  Master  was  to  be  at 
liberty  to  state  any  circumstances  specially, 
&c. ;  and  the  Court  reserved  the  consider- 
ation of  all  further  directions  and  costs 
until  after  the  said  Master  should  have 
made  his  report,  with  liberty  for  any  of  the 
parties  to  apply.  From  this  decree  the 
executors  of  Dr.  Townsend  appealed. 

Mr,  Kenyan  Parker  and  Mr»  T»  H,  Hall, 
for  the  appellants  (1). — In  a  case  where 
the  pleadings  were  framed   precisely   as 

(I)  See  therule  as  to  opening  an  appeal  now  laid 
down,  Sims  v.  Helling,  ante,  p.  387. 
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they  are  here,  Lord  Langdale  refused  to 
direct  any  inquiry  on  further  directions  as 
to  wilful  default,  on  the  ground,  that  as  the 
plaintiffs  had  taken  only  a  common  decree 
for  an  account,  nothing  would  he  more  un- 
just than  to  have  a  new  case  made  in  the 
Master's  office — Garland  w.  Littlewood  {2). 
Also  in  the  case  of  Green  v.  Badiey  (3), 
the  same  Judge,  where  a  hill  alleged  a 
hreach  of  trust,  and  on  the  decree  accounts 
only  were  directed,  refused,  on  further 
directions,  to  send  any  inquiry  on  the 
suhject  of  the  hreach  pf  trust. 

Mr.  Bethell  and  Mr,  DankL — It  is  to 
he  rememhered  that  no  relief  is  now  asked 
heyond  what  was  asked  by  the  prayer  of 
the  bill,  and  it  is  to  be  assumed  that  the 
Court  intended  that  the  inquiries  it  would 
ultimately  send  would  depend  on  the 
answers  contained  in  the  Master's  report 
to  the  original  inquiries  sent,  and  with 
that  view  gave  liberty  to  state  circum* 
stances  specially.  Where  a  prayer  for 
relief  has  not  been  exhausted  by  the 
original  decree,  the  Court  may  on  further 
directions,  on  materials  contained  in  the 
Master's  report,  send  inquiries  to  work  out 
the  remainder  of  the  relief  asked  by  the 
prayer  of  the  biU,  and  which  has  not  been 
touched  by  the  original  decree.  In  the 
present  case,  the  new  matters  appearing 
upon  the  Master's  report  furnish  ample 
materials  for  the  inquiry  as  to  wilful  default, 
and  the  Vice  Chancellor  exercised  a  proper 
jurisdiction  in  making  the  decree  upon 
further  directions. 

The  learned  counsel  cited  and  comment- 
ed on  the  case  of  Rowley  v.  Adams  (4). 

LoBD  Justice  Knight  Bruce. — This 
suit  relates  to  a  case  of  a  trustee  who  died 
in  the  summer  of  the  year  1830,  and  the 
suit  was  not  instituted  until  the  month  of 
January  1843.  As  the  bill  was  framed,  it 
did  not  state  this  deceased  gentleman  (Dr. 
Townsend)  to  have  been  sole  trustee,  or 
sole  acting  trustee ;  it  represented  him 
and  Mr.  R.  Carter  to  have  been,  and  to 
have  acted  as,  trustees  jointly.  The  error 
in  the  statement  would  have  been  of  little 

(2)  1  Bear.  527. 

(3)  7  Ibid.  274. 

(4)  Ibid.  395. 


importance  had  Dr.  Townsend  been  alive, 
as  he  would  have  known  the  facts  and  cir- 
cumstances of  the  case,  but  his  personal 
representatives  could  not  be  supposed  to 
know  the  facts  or  circumstances  equally 
well,  if  at  all.  They  were  brought  to  a 
hearing,  thinking  that  the  acts  complained 
of  were  the  acts  equally  of  Mr.  R.  Carter 
and  the  deceased  Dr.  Townsend.  At  the 
hearing,  they  find  that  Dr.  Townsend  is 
alone  to  be  made  the  object  of  attack; 
Mr.  R.  Carter,  or  his  estate,  which  is  the 
same  thing,  being  dismissed,  on  the  ground, 
it  b  to  be  supposed,  that  Mr.  R*  Carter 
had  never  accepted  the  trust.  I  am  not 
quite  sure  that,  as  Dr.  Townsend  had  died 
before  the  suit  was  instituted,  that  circmn- 
stance  to  which  I  have  just  referred, 
namely,  the  dismissal  of  Mr.  R.  Carter,  is 
not  of  itself  sufficient  to  support  the 
present  appeal.  But  I  would  rather  not 
decide  the  case  upon  that  ground. 

When  the  case  came  on  at  the  original 
hearing,  an  account  was  directed,  of  which 
no  complaint  was  made.  Dr.  Townsend 
was  a  trustee,  and  he  was  properly  directed 
to  account.  Nothing  more  was  done.  Of 
this,  though  Dr.  Townsend's  representa- 
tives could  complain,  they  did  not  com- 
plain, nor  did  they  take  the  course  which 
they  might  have  done,  namely,  that  of 
having  the  bill  dismissed,  so  far  as  it  prayed 
wilful  default;  but  no  direction  was  given 
on  that  subject.  The  account  was  taken, 
everything  was  duly  accounted  for,  no 
complaint  was  made  against  Dr.  Townsend 
or  his  representatives,  but  certain  facts 
and  documents  were  brought  forward  in 
the  Master's  office,  and  in  consequence, 
on  further  directions,  the  Court  sent  the 
inquiry  now  complained  of,  which  was  not 
founded  on  any  adjudication.  Whether 
the  inquiry  as  to  wilful  default  ought  to 
have  been  directed,  is  the  point  now  before 
us.  To  go  back  to  the  original  hearing :  I 
apprehend  Lord  Eldon  often  to  have  said 
that,  as  a  general  rule,  in  order  to  obtain 
a  direction  for  wilful  default  against  an 
executor  or  trustee,  you  must  allege  a 
case,  pray  for  it,  and  prove  one  act  at 
least  of  wilful  default ;  and,  doing  so,  you 
may  have  a  general  decree  as  to  wilful 
default ;  that  is  the  course  of  the  Conrt. 
But  this  state  of  circumstances  may  arise ; 


Vou  XXL] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


573 


namely,  a  case  of  wilful  default  may  be 
allured,  and  a  prayer  founded  on  it ;  but 
eircumstances  appearing,  by  admission  or 
proof,  may  raise  a  case  of  suspicion  in  the 
mind  of  the  Court  on  the  question,  whether 
an  act  orwilful  default  has  been  committed 
or  not.  In  such  a  case,  I  can  conceive 
that  the  Court,  if  it  is  likely  that  further 
evidence  may  be  obtained,  ought  to  direct 
an  inquiry,  short  of  directing  wilful  default, 
in  order  to  ground  upon  that  a  new  order 
directing  an  inquiry  as  to  wilful  default  at 
a  future  stage;  but  then  the  inquiry  should 
be  directed  in  such  a  way  as  to  call  the 
defendant's  attention  to  the  facts  to  be  in- 
vestigated. For  instance,  if  the  allegation 
be  tluit  a  sum  of  1,000/.  be  lost  by  wilful 
default,  the  inquiry  ought  to  be  under 
what  circumstances  it  was  lost,  and  as  to 
the  facts  bearing  on  the  loss,  and  as  to  the 
nature  of  the  transaction.  Then  the  evi- 
dence will  be  supplied,  and  when  it  comes 
back  to  the  Court,  an  inquiry  as  to  wilful 
ddfault  may  be  directed.  I  can  conceive 
the  propriety,  or  even  the  necessity,  of  such 
a  case,  but  it  is  not  the  habit  of  die  Court, 
that  a  trustee,  who,  although  he  has 
acted  erroneously,  has  acted  in  good  faith, 
should  be  treated  with  severity. 

That,  however,  was  not  the  case  here. 
The  course  taken  was  tantamount  to  an 
adjudication ; — ^it  not  appearing  that  there 
was  any  wilful  default : — that  there  was  no 
wilful  default  to  be  inquired  into,  because 
the  account  was  only  a  general  account  of 
the  receipts  of  the  trustees*.  It  is  said  that 
there  was  a  direction  to  report  circum- 
stances specially,  but  Sir  William-  Home, 
a  Master  of  great  learning  and  experience, 
said,  and  said  most  truly,  that  with  regard 
to  special  circumstances,  they  must  be 
stated  with  respect  to  the  "  matters  afore- 
said,*' that  is  to  say,  the  question  of 
receipts  and  allowances.  All  other  ques- 
tions were  not  before  him,  and  the  danger 
of  the  consequences  of  perjury  in  the  event 
of  fidse  evidence  being  given  by  witnesses 
in  this  case  would  not  arise,  because  the 
evidence  would  not  be  material,  as  not 
addressed  to  matters  in  issue.  It  is  said 
the  evidence  was  documentary  here ;  but 
the  rule  is  the  same ;  nor  were  the  defen- 
dants called  upon  to  address  themselves  to 
the  evidence  before   the  Master,  because 


the  Master  waft  not  to  inquire  as  to  wilful 
default.  This  decree  was  so  worded  as 
not  to  enable  the  Court  on  further  direc- 
tions to  look  at  the  new  evidence  produced 
before  the  Master,  inasmuch  as  it  was  not 
evidence  for  such  purpose ;  the  conse- 
quence is,  in  my  judgment,  without  deny- 
ing that  a  case  may  exist  in  which  on 
further  directions  an  inquiry  as  to  whether 
wilful  default  has  been  committed  may  be 
directed,  this  is  not  such  case,  and,  in  my 
judgment,  if  there  was  nothing  more  in  the 
case  than  this,  the  inquiry  had  better  be 
erased  from  the  decree.  But,  assuming 
that,  according  to  the  ordinary  practice  of 
the  Court,  there  is  nothing  to  prevent  an 
inquiry  being  directed,  it  still  remains  to 
consider  whether  there  was  matter  enough 
on  the  fiicts  and  documents  stated  in  the 
Master's  report  to  render  the  inquiry 
before  the  Master  probably  useful.  I  am 
of  opinion  that,  at  the  utmost  extent,  they 
raised  a  doubt  as  to  an  obscure  matter,  as 
to  which  all  the  persons  who  could  have 
given  information  have  passed  to  their 
graves,  and  is  more  or  less  matter  of 
conjecture.  There  would  be  great  hazard 
of  a  miscarriage  of  justice  if  this  matter 
should  be  gone  into.  I  am  of  opinion, 
therefore,  that  the  inquiry  had  better  be 
struck  out. 

Lord  Justice  Lord  Cranworth— -after 
an  elaborate  statement  of  all  the  facts  of 
the  case,  and  of  the  statements  in  and 
documents  referred  to  by  the  Master's 
report-— concurred  in  the  judgment  already 
pronounced,  chiefly  on  the  ground  that, 
assuming  the  state  of  the  pleadings  and 
the  practice  of  the  Court  warranted  the 
inquiry,  the  facts  of  the  case  led  irre- 
sistibly to  the  inference  that  the  accounts 
had  been  properly  taken,  and  a  proper 
distribution  had  been  made  of  the  tes- 
tator's estate;  and  that  Dr.  Townsend 
had  had  transferred  into  his  name  the 
whole  of  the  fortune  of  Frances  Cresswell 
assigned  by  her  marriage  settlement, 
namely,  the  500/.  4L  per  cent,  annuities ; 
and  that,  therefore,  there  had  been  no 
ground  shewn  for  an  inquiry  as  to  wilful 
default. 


574 


COURTS  OF  CHANCERY: 


[Nbw  Series 


NEATE  V.  PINK. 

Ex  parte    fletcher 

AND  YATES. 


L.C. 

1850. 

Nov.  4,  5,  6,  7,  8. 

1851. 

Nov.  4. 

Trust  and  Trustee— Unauthorized  Ma- 
nagement of  Trust  Estate, 

J,  H,  being  possessed  of  the  moiety  of  an 
estate  in  Jamaica^  by  his  will  appointed 
J,  P,  his  executor  and  trustee,  with  power 
to  manage,  conduct,  carry  on,  and  improve 
his  estate.  In  1830  /.  P.  took  a  lease  of 
the  other  moiety  and  covenanted  to  keep  it 
in  the  same  cultivation,  order,  repair,  and 
condition,  and  thenceforward  managed  the 
entirety  on  account  of  the  trust  estate.  In 
1835»  in  a  suit  by  the  cestuis  que  trust 
under  the  will  of  J.  H,  Patey  ^  Co.  were, 
by  an  order  of  Court,  appointed  managers 
and  receivers,  and  both  moieties  were  man- 
aged for  the  trust  estate  until  1842.  No 
rent  had  been  paid  since  1835,  and  the 
estate  was  in  a  state  of  utter  ruin.  Upon 
petition  in  the  cause  by  the  owners  of  the 
other  moiety, '^Held,  that  though  the  taking 
of  the  lease  was  not  authorized  by  the  wUl, 
yet  as  it  was  concurred  in  by  the  cestuis 
que  trast  and  sanctioned  by  the  Court,  and 
had  proved  beneficial  to  the  trust  estate,  it 
must  be  considered  as  binding  on  the  cestuis 
que  trusty  and  that  the  trust  estate  was 
liable  for  the  rent  in  arrear  and  the  dilapi- 
dations. 

This  was  an  appeal  firom  an  order  made 
hj  the  Vice  Chancellor  of  England.  The 
facts  of  the  case  are  sufficiently  stated  in 
the  Lord  Chancellor's  judgment. 

There  were  two  petitions  of  appeal,  the 
one,  the  petition  of  the  original  petitioners, 
complaining  that  the  order  did  not  give 
them  all  the  relief  they  were  entitled  to ; . 
the  other,  the  petition  of  the  plaintiffs  in 
the  suit,  insisting  that  no  relief  ought  to 
have  been  given. 

Mr.  Rolt,  Mr.  Stuart,  Mr.  Malins, 
Mr.  Teed,  Mr.  J.  Parker,  Mr.  Hallett, 
Mr.  J.  BaUy,  Mr.  Piggott,  Mr.  Terrell, 
Mr.  Hardy  and  Mr.  Eddis  appeared  for 
the  different  parties. 

Nov.  4.  —  The  Lord  Chancellor 
(Truro). — This  is   an  appeal  against  an 


order  made  by  the  Vice  Chancellor  of 
England,  on  the  petition  of  the  present 
appellants.  The  facts  of  the  case  are  as 
follows : — ^John  Hiatt,  the  testator  men- 
tioned in  the  pleadings,  was,  at  the  time 
of  making  his  will  as  well  as  at  the  time 
of  his  decease,  seised  of  one  undivided 
moiety  of  an  estate  in  Jamaica,  called 
the  <*  Fellowship  Hall  Estate,*'  and  the 
slaves,  stock,  and  plantations,  utensils 
and  implements  therein,  and  of  other 
estates  in  the  same  island;  and  the  ap- 
pellants were  seised,  and  are  stiU  seised, 
of  the  other  undivided  moiety,  called  the 
*'  Byndloss"  moiety.  John  Hiatt  appoint- 
ed John  Pink  executor  and  trustee  of 
his  will,  with  power  to  manage,  conduct, 
carry  on,  and  improve  his  residuary  estate, 
to  the  best  advantage.  From  the  death 
of  John  Hiatt  down  to  the  commencement 
of  the  lease,  which  I  shall  presently  men- 
tion, the  estate  was  worked  by  John  Pink, 
as  representing  Hiatt's  moiety,  joinUy  with 
Philip  Jacquet,  the  person  employed  on 
behalf  of  the  appellants,  as  the  owners  of 
the  Byndloss  moiety.  But  dissatisfaction 
having  been  expressed  by  them  at  the 
small  amount  of  produce  derived  from  their 
moiety,  John  Pink,  in  a  letter  to  Jacquet, 
dated  the  11th  of  November  1828,  pro- 
posed to  take  a  lease  of  that  moiety  for 
the  benefit  of  the  claimants  under  the  will 
of  John  Hiatt ;  and  by  an  indenture,  dated 
the  4th  of  June  1830,  John  Pink  took  a 
lease  of  the  Byndloss  moiety  for  three 
years,  from  the  1st  of  January  1830,  at 
the  rent  of  600^.,  and  thereby  covenanted 
to  keep  the  demised  property  in  the  same 
cultivation,  order,  repair,  state,  and  condi- 
tion. The  lease  so  taken  was  not,  on  the 
face  of  it,  granted  to  John  Pink  as  trustee 
of  the  will  of  John  Hiatt,  and,  indeed,  it  con- 
tained no  reference  whatever  to  the  trusts  of 
that  will ;  but,  on  the  face  of  it,  it  appears  as 
if  it  were  granted  to  him  in  his  individual 
capacity;  but  it  clearly  appears  that  it 
was,  in  reality,  taken  by  him  in  his  cha- 
racter of  trustee  of  the  will  of  John  Hiatt. 
Before  the  expiration  of  that  lease,  John 
Pink  proposed  to  take  a  new  lease  for  a 
further  term  of  three  years,  firom  the  31st 
of  December  1832,  at  the  rent  of  400i., 
such  new  lease  to  be  an  exact  copy  of  the 
old  lease,  with  the  alteration  of  ihe  date 
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and  the  difference  of  rent.  No  lease  was 
executed,  but  the  appellants  accepted  the 
terms  contained  in  this  letter,  and  John 
Pink,  continued,  as  such  trustee,  to  hold 
the  Byndloss  moiety.  John  Pink  died  in 
September  1833,  and  thereupon  the  trusts 
of  the  will  of  John  -  Hiatt  devolved  on 
Edmund  Pink,  as  heir-at-law  of  John  Pink ; 
but  Edmund  Pink  never  acted  as  such 
trustee,  and  Williams  and  Mackenzie,  the 
executors  of  John  Pink,  entered  into  pos- 
session of  the  trust  estate  of  John  Hiatt 
and  of  the  Byndloss  moiety  of  the  Fellowship 
Hall  estate ;  and  they  and  their  consignees, 
Davidson  and  Barkley,  always  treated  that 
moiety  as  part  of  the  trust  estate  of  John 
Hiatt. 

In  April  1834,  .the  parties  interested 
under  the  will  of  John  Hiatt  filed  a 
bill  in  this  court  against  the  executors  of 
John  Pink,  praying  that  the  plaintiffs 
might  be  let  into  possession  and  manage- 
ment of  the  estate  of  John  Hiatt,  and  for 
the  appointment  of  new  trustees,  and  of  a 
manager  in  Jamaica  and  of  a  receiver  and 
consignee  in  this  country.  On  the  15th 
of  February  1835,  in  pursuance  of  an 
order,  dated  the  9th  of  December  1834, 
Patey,  Sewell  &  Marshall  were  appointed 
managers  and  receivers  in  Jamaica  of  the 
trust  estate  and  premises  of  John  Hiatt, 
and  J.  H.  Palmer  was  appointed  consignee 
and  receiver  in  this  cotmtiy .  In  pursuance 
of  the  suit  in  this  court,  and  in  order  to 
enable  the  receivers  to  obtain  possession 
of  the  trust  estate,  a  suit  was  instituted  in 
the  Court  of  Chancery  in  Jamaica,  in  April 
1835,  by  the  plaintiffs  in  the  suit  in  this 
court,  against  the  defendants  to  the  same 
suit ;  and  by  an  order  on  a  petition  in  the 
suit  so  instituted  in  Jamaica,  it  was  ordered 
that  the  mercantile  house  of  Patey,  Sewell 
&  Co.  and  R.  H.  N.  Hemming  should  be 
appointed  joint  receivers  and  managers  of 
the  trust  estate  and  premises  of  John  Hiatt, 
and  that  Williams  and  Mackenzie  should 
deliver  up  possession  of  the  trust  estate 
and  premises  to  the  said  receivers,  and 
that  the  receivers  should  be  at  liberty  to 
ship  the  produce  to  J.  H.  Palmer  or  to 
sell  it,  and  account  for  it  to  him.  In 
pursuance  of  this  order,  the  executors 
delivered  up  to  the  receivers  possession  of 
the  trust  estate  of  John .  Hiatt  and  of  the 
Byndloss  moiety,  with  the  privity  of  the 


solicitors  of  the  plaintiffs  in  the  suit  in 
this  Court,  and  the  receivers  always  treated 
that  moiety  as  held  by  them  for  the  benefit 
of  the  trust  estate  of  John  Hiatt ;  and  in 
all  the  reports  in  the  Jamaica  suit  of  the 
transactions  of  the  receivers  in  relation  to 
the  Fellowship  Hall  estate  (which  reports 
were  not  made  up,  filed,  or  confirmed 
until  all  the  parties  there  had  been  served 
with  the  usual  notices,  giving  them  ample 
time  to  make  objections  thereto),  the  fol- 
lowing statement  is  contained  as  to  the 
Fellowship  Hall  estate :  "  One  moiety 
being  the  property  of  the  trust  estate  of 
John  Hiatt,  and  the  other  moiety  held  by 
the  said  receivers  for  the  said  trust  estate, 
at  an  annual  rent  of  400/."  Towards  the 
close  of  the  year  1837  an  agreement  was 
come  to  between  the  receivers  and  the 
attomies  of  the  appellants  that  the  re- 
ceivers should  continue  to  pay  the  rent  of 
400/.  a-year,  in  respect  of  the  Byndloss 
moiety,  from  June  1835,  until  either  the 
terms  of  a  new  lease  should  be  agreed 
on  or  the  appellants  should  resume  pos- 
session, subject  to  certain  deductions  not 
necessary  to  be  here  stated.  No  rent 
has  been  paid  for  the  Byndloss  moiety 
since  June  1835.  In  September  1838, 
the  appellants  commenced  an  action  in 
Jamaica  against  the  receivers  for  the  re- 
covery of  the  rent  then  due,  and  ob- 
tained a  verdict,  and  judgment  was  entered 
up  in  the  action.  But  such  proceedings 
being  considered  to  be  a  contempt  of  the 
Court  of  Chancery,  execution  was  not 
taken  out;  but  two  applications  were 
made  to  the  Court  of  Chancery  in  Jamaica 
by  the  appellants  in  the  suit  instituted 
there,  for  payment  of  rent,  and  to  be  let 
into  possession  of  their  moiety ;  and  by  an 
order  of  the  Court  of  Chancery  there,  in 
January  1842,  it  was  ordered  that  the 
appellants  might  enter  into  possession, 
and  that  rent  at  the  rate  of  400/.  per 
annum  should  be  paid  from  the  1st  of 
June  1835  to  the  31st  of  December  1839, 
(subject  to  a  certain  proviso) ;  and  that  a 
proper  compensation,  to  be  ascertained  by 
the  Master,  should  be  paid  for  the  use  and 
occupation  of  the  Byndloss  moiety  since 
the  31st  of  December  1839.  Owing  to 
the  neglect  and  mismanagement  of  the 
receivers  in  Jamaica,  the  Fellowship  Hall 
estate,  at  the  date  of  the  Master's  report, 
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which  I  shall  presently  mention,  was  in  a 
state  of  utter  ruin,  although  at  the  date  of 
the  lease  it  was  in  excellent  condition,  hut 
the  amount  of  the  dilapidations  has  not 
been  ascertained.  The  appellants  were  let 
into  possession  in  June  1842.  But  the 
rent  from  June  1835  is  still  due,  and  there 
appears  to  be  no  fund  standing  to  the  credit 
of  the  cause  in  Jamaica ;  and  the  Master 
has  certified  his  opinion  to  be,  that  it  is  im- 
practicable for  the  appellants  to  recover  in 
Jamaica  any  part  of  the  amount  due  to 
them  in  respect  of  their  moiety  of  the 
Fellowship  Hall  estate.  There  are  now 
standing  to  the  credit  of  the  cause  in  this 
Court  two  sums,  arising  from  the  produce 
of  the  FeUowship  Hall  estate,  and  from 
compensation  money  in  respect  of  slaves 
on  the  estate  of  John  Hiatt.  In  June  1845, 
the  appellants  presented  their  petition  to 
this  Court,  praying  that  a  certain  agree- 
ment for  a  compromise  might  be  carried 
into  effect,  or  for  an  inquiry  as  to  what 
was  due  to  them  in  respect  of  the  matters 
aforesaid  from  the  estate  of  John  Hiatt, 
and  that  the  amount  thereof  might  be  paid 
to  them  out  of  the  fiind  standing  to  the 
credit  of  the  cause ;  and  thereupon  an  order 
was  made  for  a  reference  to  inquire  whether 
any  and  what  sum  paid  into  the  Bank  to 
the  credit  of  this  cause  by  J.  H.  Palmer 
had  been  paid  in  respect  of  the  produce 
and  profits  derived  since  the  1st  of  June 
1835  from  the  Byndloss  moiety  of  the 
Fellowship  HaU  estate.  On  the  13th  of 
July  1849,  the  Master  made  his  report,  to 
which  I  have  already  alluded,  whereby  he 
certified  to  the  effect  of  what  I  have  stated, 
and  that  2,800/.  was  due  to  the  appellants, 
with  interest  at  61,  per  cent,  for  rent, 
without  including  anything  for  dilapida- 
tions, the  amount  of  which  was  not  ascer- 
tained by  him.  No  exceptions  have  been 
taken  to  this  report.  In  July  1849,  the 
appellants  presented  another  petition  in 
this  cause,  praying  for  payment  of  the 
sum  so  found  due ;  and  that  the  sum  of 
2,600/.  claimed  by  them  for  dilapidations 
might  also  be  paid,  or  that  it  might  be 
referred  to  the  Master  to  inquire  what 
ought  to  be  allowed  in  respect  of  such 
dilapidations;  and  by  an  order  made 
thereon,  the  said  sum  of  2,800/.  was 
ordered  to  be  paid,  with  interest  thereon 
at  the  rate  of  41.  per  cent,  from  the  1st  of 


December  1846.  The  petitioners  have 
appealed  from  the  order  made  on  their 
petition,  on  the  ground  that  the  same  does 
not  provide  for  or  extend  to  the  wl^ole  of 
the  relief  prayed  by  their  petition ;  while 
the  respondents  contend  that  the  order  in 
question  goes  too  far. 

It  being  perfectly  clear,  from  what  the 
Master  has  found,  that  the  Byndloss  moiety 
of  the  Fellowship  Hall  estate  has,  fit>m  the 
time  when  John  Pink  took  the  lease  of  June 
1830  down  to  the  time  when  possession  was 
delivered  up  to  the  appellants,  been  occu- 
pied in  trust  for  John  Hiatt's  estate,  the 
only  question  that  is  necessary  to  be  de- 
termined as  preliminary  to  the  decision  of 
the  present  case  is  this — was  that  occupa^ 
tion  authorised  by  the  will  of  John  Hiatt  t 
or,  if  not,  was  it  sanctioned  by  the  Court, 
so  as  to  bind  the  parties  interested  in  the 
trust  estate  of  John  Hiatt?  His  will  con- 
tained no  power  to  take  a  lease  of  the 
Byndloss  moiety,  and  the  taking  the  lease 
was  a  speculation  not  authorized  by  the 
general  power  of  management  conferred  by 
the  will.  Still,  when  I  consider  that  the 
occupation  of  the  Byndloss  moiety 'was, 
in  itself,  a  £ur  transaction,  and  one  which 
appears,  frt>m  what  the  Master  has  found, 
to  be  beneficial  to  the  trust  estate  of  John 
Hiatt;  that  it  was  entered  into  by  the 
receivers,  who  are  the  officers  of  the  Court ; 
that  the  parties  not  under  disability  were 
apprised  of  and  acquiesced  in  it ;  that  it 
was  never  opposed  on  behalf  of  any  of  the 
parties  who  were  under  disability ;  that  it 
was  in  a  manner  sanctioned  by  the  Court 
of  Chancery  in  Jamaica,  in  a  suit  which 
was  ancillary  to  a  suit  in  this  Court,  I 
am  of  opinion  that  the  transaction  is  bind- 
ing on  the  parties  interested  in  the  trust 
estate.  Such  being  the  case,  I  think  that 
the  order  made  by  the  Vice  Chancellor  as 
to  the  rent  was  right. 

But,  upon  the  same  principle,  I  think 
he  should  also  have  given  relief  in  re- 
spect of  the  dilapidations.  There  was 
a  covenant  in  the  lease  to  keep  the  es- 
tate in  the  same  cultivation,  order,  repair* 
state  and  condition;  and  the  intended 
second  lease  was  to  be  like  the  first, 
except  as  regards  the  amount;  and  I  con- 
ceive that  a  continued  obligation  on  the 
part  of  the  receivers  to  keep  up  the  estate 
must  be  implied,  and   that  it  would  be 
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eontrary  to  common  llonesty  to  allow  the 
appeUanta  to  suffer  so  enormous  a  loss 
througb  the  neglect  and  mismanagement 
of  the  receiyers.  If  the  persons  interested 
in  the  trust  estate  must,  for  the  reasons 
I  haye  stated,  be  held  responsible  for 
the  acts  of  the  receiyers  in  regard  to  the 
rent,  I  consider  thej  must  be  equally 
responsible  in  regard  to  the  dilapidations. 
There  must,  therefore,  be  a  reference  to 
the  Master  to  ascertain  the  amount  of 
dilapidadoBs. 

It  has  been  objected  that  the  Master 
went  beyond  the  terms  of  the  refer- 
eflfec  With  respect  to  this,  I  think  that 
the  reference  in  the  first  order  ought  to 
haye  been  in  terms  as  general  as  those 
which  are  <fontained  in  the  prayer  of  the 
first  petition.  But  I  consider  that  the 
liberty  to  state  special  circumstances  au- 
thorised him  in  making  the  statements  he 
has  made.  Indeed,  to  restrict  the  Master  to 
special  circnmstances,  relating  to  the  pre- 
cise subject  of  the  specific  inquiry,  would 
be,  in  many  cases,  needlessly  to  prevent 
him  from  stating  drcumstances  essential 
to  the  due  administration  of  justice,  and 
would,  in  fact,  nullify  the  design  of  the 
Court  in  inserting  such  words  in  a  decree. 
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KEKEWICH  V.  MANNING. 


Voluntary  Settlement — Contract — Assign^ 
ment  of  Equitable  Reversionary  Interest-^ 
Trusiee  and  Cestui  que  Trust — Notice  of 
Setiiementf^Com'plete  Alienation, 

Stock  was  standing  in  the  names  of  A, 
and  Bj  mother  and  daughter ^  as  trustees  for 
A.  for  Ufgy  remainder  for  B.  absolutely,  B, 
in  eontemplation  of  marriage^  assigned  her 
mierestj  subject  to  A.*s  life  interest^  to  trus- 
teeSf  pp&n  trust  for  the  benefit  of  herself  and 
her  intended  husband,  for  life,  and  then  upon 
fruefs  for  ike  issue  of  the  marriage,  and  for 
C,  a  niece  of  B,  and  her  issue,  as  B,  should 
appoint,  and  in  default  of  appointment, 
among  them  equaUg,  And  it  was  provided 
that,  tf  there  should  be  no  issue  of  the  mar- 
riage,  of  none  who  should  attain  a  vested 
interest,  then  as  to  5,0001.,  part  of  the  fund, 
V iw  Sbriib,  XXI.^Ciusc. 


and  000/.  long  annuities,  subject  to  a  life 
estate,  the  same  should  be  in  trust  for  C, 
absolutely,  to  he  vested  at  twenty-one,  A. 
had  notice  of  the  settlement,  but  was  not  a 
party  to  it»  No  transfer  of  the  fund  was 
made.  The  marriage  was  solemnized,  but 
no  issue  was  bom,  and  the  hu^and  died, 
B.  contracted  a  second  marriage,  and  in 
contemplation  of  it  she  assigned  her  interest, 
subject  to  A,'s  life  interest,  to  trustees  upon 
trusts  for  her  benefit  for  life,  and  then  upon 
trusts  for  C,  (the  niece)  and  the  issue  of  the 
second  inatriage,  as  she  (B,)  should  appoint 
by  will,  and  in  drfault  of  appointment  among 
the  issue  of  the  marriage  equally,  and  in 
default  of  issue,  as  to  5,000/.,  part  of  the 
fund,  for  C.  absolutely 4  No  tranrfer  of  the 
fund  was  made.  The  marriage  was  solemn 
nized,  and  one  dhUd  was  bom,  and  then  the 
second  husband  died.  A,  the  mother,  the 
original  tenant  for  life,  then  died,  and  the 
fund  was  still  standing  in  the  names  of  A, 
and  B.  C,  the  niece,  married,  and  a  suit  was 
instituted  by  the  trustees  of  the  first  settlement, 
and  by  C,  and  her  husband,  against  B,  the 
trustee  of  the  second  settlement,  and  the  child 
qf  the  second  marriage,  praying  a  transfer 
efSfOOOl,  to  the  trustees  of  the  first  settle^ 
ment,  and  an  injunction  to  restrain  the  trans^^ 
fer  of  the  fund  by  B,  to  the  trustees  of  the 
second  settlement.  The  biU  was  dismissed  in 
the  court  below;  but  on  appeal,-^Held,  that, 
whether  or  not  the  first  settlement  was  volun^ 
tary  (which  the  Court  did  not  decide)  as 
to  the  trusts  in  favour  of  C,  the  niece,  still 
it  was  a  complete  alienation  of  the  fund  by 
B,  and  the  decree  below  ioas  reversed,  a 
transfer  being  directed  as  prayed. 

This  case  came  on  upon  appeal  from  a 
decree  of  the  late  Vice  Chancellor  Sir 
James  Wigram.  Mr.  Robert  Kekewich, 
by  his  will,  dated  in  1822,  bequeathed 
certain  stocks,  consisting  of  10,500/.  new 
8/.  lOs.  per  cents,  and  500/.  long  an- 
nuities, to  his  wife  Elizabeth  Keke- 
wich and  his  daughter,  Susannah  Keke- 
wich, upon  trust  for  his  wife  for  life,  and 
after  her  death  in  trust  for  his  daughter 
abaolutely,  and  he  appointed  them  exe- 
cutrixes. The  testator  died ;  they  proved 
the  will,  and  the  funds  were  transferred 
into  their  names,  and  so  they  remained 
down  to  the  institution  of  the  suit  and 
after  the  mother's  death.     In  1834,  Miss 
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Kekewich,  being  about  to  marry  Sir  Henry 
Maturin  Farrington,  assigned  (with  his 
assent)  "  all  that  the  said  capital  sum 
of  10,500^.,  new  SI.  lOs.  Bank  an- 
nuities, and  also  all  that  the  said  annual 
sum  of  500/.,  long  annuities,  to  which 
respectively  the  said  Susannah  Kekewich 
is  entitled  as  aforesaid  (subject  to  such  life 
interest  therein  of  the  said  Elizabeth  Keke- 
wich as  aforesaid),  and  all  the  funds  in 
which  the  same  may  from  time  to  time 
be  inyested,"  &c.,  unto  Mr.  Charles,  Mr. 
Samuel  I.,  and  Mr.  George  G.  Kekewich, 
with  a  full  power  of  attorney,  and  with  a 
direction  that  all  persons  in  whom  the 
stock  might  be  vested  at  the  death  of  Mrs. 
Elizabeth  Kekewich  should  forthwith  on 
her  decease  transfer  the  same  to  the  before- 
named  trustees,  to  be  held  by  them  upon 
the  trusts  of  the  settlement.  The  trusts 
were  declared  to  be  for  Miss  Kekewich 
until  the  marriage,  and  ajfterwards  for  her 
for  life,  for  her  separate  use  ;  and  after  her 
decease,  if  Sir  Henry  should  survive  her, 
then  the  long  annuities  were  to  be  held 
in  trust  for  him  for  his  life ;  and  after  the 
decease  of  the  survivor,  then  both  funds 
were  to  be  held  upon  such  trusts  as  she 
should  appoint,  for  the  benefit  of  Miss 
Bradney,  her  niece,  and  the  children  of  the 
intended  marriage,  and  of  the  issue  of  Miss 
Bradney,  and  of  the  issue  of  the  children 
of  the  intended  marriage,  and  in  default  of 
appointment,  in  trust  for  Miss  Bradney 
and  the  children  of  the  intended  marriage 
equally  as  tenants  in  common.  The  settle- 
ment contained  this  proviso,  *'  Provided 
always,  and  it  is  hereby  expressly  declared 
by  and  between  the  said  parties  to  these 
presents,  that  in  case  there  shall  be  no 
child  or  children  of  the  said  intended  mar- 
riage, or,  there  being  such,  all  of  them 
shiJl  happen  to  die  before  his,  her,  or  their 
share  and  interest  under  the  provisions 
hereinbefore  contained  shall  have  become 
vested  as  aforesaid,  then  immediately  after 
the  decease  of  the  said  Susannah  Keke- 
wich (notwithstanding  all  or  any  of  the 
trusts,  powers,  provisoes,  and  declarations 
hereinbefore  expressed  and  declared),  the 
said  capital  sum  of  10,500/.  new  3/.  lOs, 
per  cent,  annuities,  and  the  said  500/.  per 
annum  long  annuities  (subject,  neverthe- 
less, as  to  the  said  500/.  per  annum  long 
annuities  to  the  interest  therein  of  the  said 


Sir  Henry  Maturin  Farrington  for  his  life 
as  aforesaid),  and  the  several  dividends, 
interest,  and  annual  proceeds  thereof  re- 
spectively shall  be  upon  the  trusts  and 
for  the  ends,  intents,  and  purposes  herein- 
after expressed  and  declared,  (that  is  to 
say,)  as  to,  for,  and  concerning  the  said 
500/.  long  annuities  (subject  to  the  interest 
for  life  therein  of  the  said  Sir  Henry  Ma- 
turin Farrington  as  aforesaid),  and  also  as 
to  the  capit^  sum  of  5,000/.  stock,  part 
of  the  said  capital  stock  of  10,500/.  new 
S/.  105.  per  cent,  annuities,  and  the  divi- 
dends, interest,  and  proceeds  thereof,  the 
same  respectively,  immediately  upon  the 
decease  of  the  said  Susannah  Kekewich, 
shall  be  upon  trust  for  the  said  Elizabeth 
Frances  Bradney,  for  her  own  benefit,  and 
become  vested  in  her  on  her  attaining  the 
age  of  twenty-one  years,  but  not  to  be 
payable  or  transferable  until  after  the  de- 
cease of  the  said  Susannah  Kekewich." 

The  remainder  of  the  funds  were  settled, 
in  the  above-mentioned  events,  upon  such 
trusts  as  Miss  Kekewich  should  by  will 
appoint,  and  in  default  of  appointment  for 
her  next-of-kin. 

The  marriage  was  solemnized,  and  Sir 
H.  Farrington  soon  afterwards  died,  and 
there  was  no  child.  Mrs.  Kekewich  had 
notice  of  the  settlement,  but  no  transfer 
was  made  of  the  funds  into  the  names  of 
the  trustees  of  the  settlement,  and  it  did 
not  appear  that  any  application  was  ever 
made  to  Mrs.  Kekewich  to  make  such  a 
transfer.  In  1838,  Lady  Farrington  mar- 
ried Mr.  Manning,  and  in  contemplation 
of  that  event,  by  deed  dated  in  June  in 
that  year,  she  assigned  the  funds  to  Mr. 
Greorge  Manning  and  another  person,  as 
trustees,  upon  trust  after  her  decease,  for 
such  of  them.  Miss  Bradney,  and  the 
children  of  the  then  intended  marriage,  as 
she  (Lady  Farrington)  should  by  will  ap- 
point, and  in  default  of  appointment  for 
the  children  of  the  marriage  equally ;  and 
if  there  should  be  no  children,  as  to  5,000/., 
part  of  the  reduced  annuities,  in  trust  for 
Miss  Bradney,  if  she  should  survive 
Lady  Farrington.  Of  this  second  mar- 
riage there  was  issue  one  child ;  and  the 
second  husband  died  in  1844.  Mrs.  Ktke- 
wich,  the  original  tenant  for  life,  the  mother 
of  Lady  Farrington,  died  in  1847.  No 
transfer  was  ever  made  of  the  funds,  and 
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the  same,  after  Mrs.  Kekewicb's  death, 
remained  in  the  names  of  that  lady  and  of 
Lady  Farrington. 

Miss  Bradney  married  Mr.  Bailward,  and 
those  persons  and  the  Messrs.  Kekewich, 
the  trustees  of  the  settlement  of  1834,  filed 
a  hill  against  Mr.  George  Manning  and  the 
other  trustee  of  the  settlement  of  1838,  and 
against  Lady  Farrington  and  her  child  hy 
the  second  marriage,  praying  that  Lady 
Farrington  might  he  ordered  to  transfer 
the  whole  funds  (or  5,000/.,  part  thereof, 
and  the  long  annuities)  into  the  names  of 
the  Messrs.  Kekewich,  the  trustees  of  the 
settlement  of  1834,  upon  the  trusts  thereof, 
and  that  such  trusts  might  he  executed 
under  the  direction  of  the  Court,  and  that 
Lady  Farrington  might  he  restrained  from 
transferring  the  funds  into  the  names  of 
Mr.  George  Manning  and  the  other  trustee 
of  the  setdement  of  1838,  or  of  any  persons 
other  than  the  plaintiffs. 

The  defendants  hy  their  answer  insisted 
on  the  validity  of  the  settlement  of  1838, 
for  that  Lady  Farringrton  had  power  to 
make  the  same,  notwithstanding  that  of 
1834. 

The  cause  was  heard  hefore  Sir  James 
Wigraro,  who  dismissed  the  plaintiffs'  hill 
with  costs,  from  which  decision  they  ap- 
pealed. 

Mr.  RoU  and  Mr.  Bazalgette,  for  the 
appeal. — Either  the  trust  for  Miss  Bradney 
is  founded  on  a  marriage  contract,  or  it  is 
a  complete  gift  if  it  he  voluntary  ;  and  in 
either  view  it  is  good.  In  support  of  the 
trust,  as  resting  on  marriage  contract,  the 
following  cases  are  in  point : — 

Marchin^ion  v.  Femon^   1  Bos.  &  P. 
101,  n. 

Johnson  V.  Lefford,  3  Madd.  302 ;  s.  c. 
6  M.  &  S.  66;  Turn.  &  Russ.  281. 

ClayUmY.EarlofWiUon,  6  M.  &  S.  67. 

liheU  V.  Beane,  1  Yes.  sen.  215. 

Heap  V.  Tonge^  9  Hare,  104. 

Gregory  v.  WUliamSy  3  Mer.  582. 

Goring  v.  Neuht  3  Atk.  186. 

Osgood  V.  Strode^  2  P.  Wms.  245. 

Davenport  v.  Bishopp^  2  You.  &  C.  C.C. 
453 ;  1  Phill.  701. 

Puheriofl  v.  Pulvertoft,  18  Ves.  84. 
And  hesides  these  authorities,   the  rule 
relating  to  a  marriage  contract,  that  being 
a  contract  for  value,  is  very  clearly  laid 


down  by  Lord  Langdale  in  the  case  of 
Colyear  v.  Lady  Mulgrave  (1),  where  he 
says,  "  When  two  persons,  for  valuable 
consideration  between  themselves,  covenant 
to  do  some  act  for  the  benefit  of  a  mere 
stranger,  that  stranger  has  not  a  right  to 
enforce  the  covenant  against  the  other  two, 
although  each  one  might  as  against  the 
other."  The  party  suing  in  the  present 
case  is  a  party  to  ihe  contract,  and  there- 
fore plainly  within  the  rule  thus  laid  down. 
But  should  the  Court  consider  that  the 
trust  is  a  voluntary  one,  stiU,  voluntary 
though  it  be,  it  is  a  complete  gift,  for 
everything  was  done  which  was  capable  of 
being  done,  having  regard  to  the  subject- 
matter  of  the  gift.  No^ng  was  left  undon e 
of  which  the  subject  was  susceptible,  and 
to  hold  that  in  such  circumstances  the 
g^ft  was.  ineffectual,  would  be  in  effect  to 
declare  that  no  such  interest  is  capable  of 
alienation  except  for  a  valuable  consider- 
ation. The  gift  was  complete,  and  the 
transmission  of  interest  as  full  as  in— 

CoUinson  v.  PaUrich,  2  Keen,  123. 

Wheailey  v.  Purr,  1  Ibid.  551. 

Rycrofi  v.  Christy,  3  Beav.  238. 

Fortescue  v.  BameU,  3  Myl.  &  K.  36. 

Ex  parte  Pye,  18  Yes.  148. 

James  v.  Bydder,  4  Beav.  600. 

Ellison  V.  Ellison,  6  Yes.  663. 

Shane  v.  Cadogan,  Sug.  Yen.  &  Pur. 
1119,  llthed. 

Mr,  Kenyan  Parker,  for  the  trustees. 

Mr,  Metcalfe,  for  the  respondents. — ^The 
answer  to  the  case  here  is,  as  it  was  in  the 
court  below,  that  the  plaintiffs  are  volun- 
teers, and  that  the  gift  being  incomplete, 
the  Court  will  in  nowise  assist  volunteers  to 
enforce  it.  Miss  Bradney,  a  niece  only  of 
the  intended  wife,  cannot  be  considered  as 
coming  within  the  consideration  of  mar- 
riage so  as  to  support  a  settlement  of  the 
property  of  the  intended  wife— iS'tf/ton  v. 
Chetwynd  (2),  CottereU  v.  Homer  (3),  and 
Davenport  v.  Bishopp.  The  transaction, 
besides  being  voluntary,  is  imperfect.  No 
declaration  of  trust  is  in  existence,  and  the 
legal  estate  is  outstanding;  and  all  that 
the  plaintiffs  can  do  is,  to  come  for  the  aid 
of  this  Court  to  enforce  the  agreement, 

(1)  2  Keen,  98. 

(2)  S  Mer.  249;  s.  c.  T.  &  R.  296. 
(3;  13  Sim.  506, 
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which  is  astistance  Ihe  Court  will  not  give. 
The  settlement  is  not,  either  in  Ibrm  or 
substance,  a  declaration  of  trust;  it  is 
merely  an  assignment ;  and  several  cases 
have  decided  Siat  an  imperfect  gift  will 
not  be  converted  into  a  trust — HMoway 
V.  Headmgton  (4),  DUkm  y.  Ccppin  {b% 
Anirobus  ▼•  Smith  (6),  and  Edwardi  v. 
Jones  (7)-  Even  in  the  case  relied  on  by 
the  appellants  of  Colyear  v.  Lady  MuL 
grave,  the  decision  was  against  the  volun- 
tary deed ;  and  the  cases  of  Ward  v.  And- 
land  (S)  and  Jeferye  v.  Jefferys  (9)  are 
decisive  against  the  appellants'  case. 

[Loan  Justice  Knight  Bruce. — There 
is  the  case  of  EUis  v.  Nimmo  (10),  before 
Sir  Edward  8ugden,when  Lord  Chancellor 
of  Ireland.  Is  the  argument  this, — ^that 
the  word  ''trust"  or  '*  confidence*'  must 
be  used  to  create  a  trust  ?] 

No  ;  but  some  act  must  be  done  to  shew 
the  creation  of  the  trust,  and  this  is  pointed 
out  by  Sir  James  Wigram  in  Meek  v.  KeU 
ileweU{\\)'j  and  among  the  observations 
of  the  same  learned  Judge  in  deciding  the 
case  now  before  the  Court  are  reasons 
totally  unanswered  by  the  arguments  for 
the  appellants.  He  remarked,  that  in  a 
case  in  which  there  are  no  means  of  trans- 
ferring the  property  in  law,  and  there  is  an 
agreement  to  transfer,  it  is  admitted  that, 
in  the  absence  of  consideration,  the  Court 
will  not  convert  the  voluntary  agreement 
into  a  trust,  and  that  therefore,  if  the  per- 
son who  has  the  property  is  called  upon  to 
transfer  it,  this  Court  will  not  enforce  the 
demand.  He  also  observed  that,  supposing 
the  subject  in  dispute  to  be  property  which 
cannot  be  transferred  at  law  by  the  act  of 
the  beneficial  owner,  and  instead  of  there 
being  an  agreement  to  transfer,  the  trans- 
action takes  the  form  of  an  absolute  assign- 
ment, still,  if  there  be  a  want  of  considera- 
tion, and  the  deed  of  itself  is  inoperative 
as  an  assignment,  then  it  is  weU  settled 
that,  in  the  absence  of  consideration,  this 
Court  does  not  distinguish  the  assignment 
in  form  firom  the  agreement  to  assign.   On 

(4)  8  Sim.  824. 

(5)  4  Myl.  &  Cr.  647. 

(6)  12  Vei.  89. 

(7)  1  Myl.  &  Cr.  226. 

(8)  8  BeaT.  201. 

(9)  Cr.  &  Ph.  138. 

(10)  LL  &  G.  383. 

(11)  1  Hare,  475. 


the  other  hand,  if  there  be  a  conaideradon, 
it  is  immaterial  whether  it  be  an  agiecmcnt 
or  an  assignment.  It  is  said  by  the  appel- 
lants that  here  the  parties  have  done  all  they 
can,  and  that,  thierelbre,  this  Court  wiU 
consider  that  they  have  effectually  deprived 
themselves  of  the  property.  Bat  tiiat  is 
not  so,  and  die  ease  of  Edmarda  v.  Jeimu 
is  a  dbtinct  answer  to  such  an  argnment. 
There  the  obligee  of  a  bond,  five  days 
before  his  deaUi,  indorsed  what  was  in 
form  an  assignment,  and  handed  it  over  to 
the  party  to  whom  be  wished  to  transfer  it, 
yet  the  bond  debt  was  held  not  to  pass, 
the  transaction  being  without  consideration 
and  incomplete.  Then  it  is  to  be  observed 
that,  in  the  proper  sense  of  the  expreanon, 
it  cannot  be  said  that  the  trustee  of  the 
property  was  a  party  to  the  settlement,  for 
although  Lady  Farrington  was  a  party  to 
the  settlement,  she  was  so  not  as  trustee 
of  the  property  but  as  a  person  beneficially 
interested,  and  the  whole  scope  of  thivt 
settlement  is,  that  she  assigned  her  interest 
in  the  property  when  it  should  Ml  into 
]K)ssession  to  trustees  to  be  held  by  them 
upon  certain  trusts.  If  the  mother  and  the 
daughter  had  accepted  the  trusts,  then  it 
might  possibly  have  been  reasonably  ar- 
gued that  the  transaction  was  complete. 

[Lord  Justice  Knight  Bruce.— Can 
the  respondents'  case  be  supported  con- 
sistently with  Shane  v.  Cad^n  and  Ar- 
tescue  V.  Bamett  ?] 

These  cases  must  now  be  considered  as 
in  effect  no  longer  binding  authorities—- 
Beatsan  v.  Beatson  (12),  Cohnan  v.  Sard 
(13),  and  Sngden's  '  Fendora  and  Pur- 
chasers,*  11th  ed.  934,  besides  the  cases  of 
Meek  v.  KeUlewell  and  Edwards  v.  /met, 
before  cited. 

Mr.  Roltf  in  reply.— The  case  of  Ed^ 
wards  v.  Jones,  and  others  which  have 
been  relied  on  by  the  respondents,  are 
not  inconsistent  with  the  appellants*  case. 
All  which  those  cases  estabUsh  in  favour  of 
the  respondents  is,  that  where  the  property 
professed  to  be  dealt  with  consists  of  a 
merely  legal  interest,  an  alienation  of  it 
which  does  not  give  a  complete  legal  title 
will  not  be  enforced  in  equity  at  the 
instance  of  a  mere  volunteer.    Here,  how- 


(12)  12  Sim.  294. 

(13)  1  Bro.  C.C.  12;  t.  c.  1  Vet.  jun.  6a 
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ever,  leaviBg  cmt  of  Tiew  the  marriage 
oontmet,  and  therefore  the  valuable  con- 
tideratioiiy  the  property  was  equitable,  and 
the  asaignment  of  it  was  a  complete  alien- 
ation. 

Dec.  5.«— Lord  Jobtice  Knight  Bruce. 
*-The  present  case  has  raised,  necessarily 
or  unnecessarily,  a  question  which,  on 
sererai  occasions,  under  different  aspects, 
and  in  various  circumstances,  has  been 
brought  before  this  Court,  espedally  since 
the  time  of  Lord  Hardwioke,— the  question, 
namely,  whether  an  act  or  intended  act  of 
bounty,  whether  a  gift,  or  a  promise,  or 
intended  gift,  was  in  truth  a  perfect  act,  a 
completed  gift,  resting  neither  in  promise 
merely  nor  merely  in  unfulfilled  intention ; 
or  was  incomplete,  was  imperfect,  and  rested 
merely  in  promise  or  unftdfilled  intention. 
Generally,  this  question,  when  arising  here, 
is  very  material.  For  as,  upon  one  hand, 
it  is,  on  legal  and  equitable  principles,  we 
apprehend,  clear  that  a  person  sui  jurUy 
acting  freely,  fairly,  and  with  sufficient 
knowledge,  ought  to  have  power  and  has 
it  in  his  power  to  make,  in  a  binding  and 
effectual  manner,  a  voluntary  gift  of  any 
part  of  his  property,  whether  capable  or 
incapable  of  manuid  delivery,  whether  in 
possession  or  reversion,  and  howsoever 
circumstanced ;  so,  on  the  other,  it  is  as 
dear  generally,  if  not  universally,  that  a 
gratuitously  expressed  intention,  a  pro«- 
mise  merely  voluntary,  or,  to  use  a  familiar 
phrase,  nudum  paetum,  does  not  (the  matter 
resting  there)  bind  legally  or  equitably.  I 
have  been  speaking  of  transactions  wiUiout 
any  sealed  writing.  But  though  it  is  true 
that,  in  cases  where  such  an  intention, 
such  a  promise,  is  expressed  in  a  deed,  it 
may  bind  generally  at  law  as  a  covenant, 
by  reason  of  the  light  in  which  the  parti- 
cular kind  of  instrument  called  a  deed  is 
regarded  at  law ;  yet  in  equity,  where  at 
least  the  covenantor  is  living,  or  where 
specific  performance  of  such  a  covenant  is 
sought,  it  stands  scarcely,  or  not  at  all,  on 
a  better  footing  than  if  it  were  contained 
in  an  instrument  unsealed.  The  rules  and 
the  distinction  or  distinctions  between 
them  are,  in  theory,  plain  and  simple 
enough,  but  are  sometimes  found  to  be  of 
difficult  application  practically  ;  nor,  con- 
sidering the  position  and  circumstances  in 


many  instaneea  of  property,  on  the  de* 
eition  of  die  title  to  which  belongs  this 
jurisdiction,  ought  one  to  be  surprised  if 
he  should  find  here  occasionally  a  case  so 
near  the  boundary  line  separating  tiie  two 
main  classes  as  to  render  it  no  light  or 
easy  task  to  say  to  which  side  of  it  the  case 
belongs. 

Such  instances  have  oeeurred  not  very 
unfrequently.  To  state,  however,  a  simple 
case :  suppose  stock  or  money  to  be  legally 
vested  in  A.  as  a  trustee  for  B.  for  Hfe,  and, 
subject  to  B.'s  life  interest,  for  C.  absolutely; 
surely  it  must  be  competent  to  C.  in  B.'s 
lifetime,  with  or  without  the  consent  of  A, 
to  make  an  effectual  gift  of  C.'s  interest  to 
D.  by  way  of  mere  bounty,  leaving  the  legal 
interest  and  legal  title  unchanged  and  un- 
touched. Surely,  it  would  not  be  consis- 
tent with  natural  equity  or  with  reason  or 
expediency  to  hold  the  contrary,  C  being 
$ui  juris  and  acting  freely,  fairly,  and  witJi 
sufficient  advice  and  knowledge.  If  so, 
can  C.  do  this  better  or  more  effectually 
than  by  executing  an  assignment  to  D  7 
It  may  possibly  be  thought  necessary  to 
the  complete  validity  of  such  a  transaction 
that  notice  should  be  given  to  A.  Upon 
that  we  do  not  express  an  opinion.  Sup* 
pose  the  case  only  varied  by  the  fiict  that 
A.  and  C.  are  the  trustees  jointly  instead 
of  A.  being  so  alone.  Does  that  make  any 
substantial  difibrence  as  to  C.'s  power,  the 
mode  of  making  the  gift,  or  the  effect  of 
the  act,  C.  not  severing  nor  affecting  the 
legal  joint  tenancy  ?  C.  would  necessarily 
have  notice.  Possibly  it  may  be  thought 
material  that  A.  should  have  notice  like- 
wise ;  but  upon  that  we  avoid  saying  any- 
thing beyond  referring  to  Meux  v.  BeU 
(14),  and  to  Smith  v.  Smith,  mentioned  in 
Meux  V.  BeU,  It  is  probably,  or  certainly, 
in  some  instances,  the  course  of  this  juris- 
diction to  decline  acting  at  the  suit  of  those 
whom  it  terms  "  volunteers,"  though  within 
that  description  a  person  claiming  directly 
and  merely  under  a  gratuitous  promise, 
oral  or  not  under  seal,  which  is  nudum 
pactum,  may  be  thought  perhaps  hardly  to 
come,  for  such  a  person  has,  in  efibct,  had 
no  promise  at  all.  In  effect,  no  contract 
has  been  made  with  him.  But  whatever 
rule  there  may  be  against "  volunteers," 

(14)  1  Haie,  78. 
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it  does  not  apply  to  the  case  of  one  who, 
in  the  language  of  this  Court,  is  termed  a 
cestui  que  trust  claiming  against  his  trustee. 
For  that  which  is  considered  hy  this  juris- 
diction a  trust  may  certainly  he  created 
gratuitously.  So  diat  the  ahsence  of  con- 
sideration for  its  creation  is,  in  general, 
ahsolutely  immaterial. 

To  this  doctrine  Lord  Eldon  often  re- 
ferred. He  did  so  especially  in  Ellison 
V.  EUison,  Pulvertoft  y.  Pulvertoft  and 
Ex  parte  Pye;  in  which  two  latter  cases 
his  language  is  sufficient  to  correct  any 
erroneous  notion  of  his  views  which  some 
part  of  his  judgment  in  Ellison  v.  EUi^ 
son  narrowly  construed  might  possihly  in 
some  minds  create.  EUison  v.  EUison  is 
among  the  valuahle  and  instructive  cases, 
various  in  kind,  in  manner,  and  in  numher, 
which  we  owe  to  the  great  learning,  great 
carefulness,  and  great  powers  of  that  most 
distinguished  man.  With  reference  to  the 
present  litigation  it  is  of  the  utmost  im- 
portance. The  necessity  of  sparing  time 
as  much  as  reasonably  possible,  and  the 
recollection  that  probably  every  member 
of  this  bar  is  familiar  with  the  report,  alone 
prevent  me  from  reading  it  now  through- 
out. Let  the  report,  however,  be  considered 
as  read,  and  let  it  be  particularly  borne  in 
mind  that  when  Mr.  Ellison  executed  the 
deed  of  the  18th  of  June  1796,  he  had  an 
equitable  interest,  and  only  an  equitable 
interest,  in  the  property  wholly  personal, 
but  partly  moveable  and  partly  immoveable, 
which  was  the  subject  of  the  deed ;  that 
the  legal  interest  became  afterwards,  and 
probably  at  his  own  request,  vested  in 
him  by  means  of  the  indenture  of  the  3rd 
of  July  1797,  which  seems  not  to  have 
taken  notice  of  the  deed  of  1796,  but  to 
have  been  just  such  an  instrument  as 
would  have  been  proper  if  the  deed  of 
1796  had  never  existed;  that  the  trustee 
of  the  property  before,  and  independently 
of  the  deed  of  1796,  was  the  trustee  of  the 
deed  of  1796  and  the  assignor  of  1797; 
that  whether  this  trustee,  who  had  died 
before  this  suit,  had  notice  of  the  deed  of 
1796  previously  to  his  execution  of  the 
deed  of  1797,  or  perhaps  even  in  Mr.  Elli- 
son's lifetime,  does  not  appear  clearly,  or 
does  not  appear  at  all,  and  that  the  deed 
of  1796  was,  after  Mr.  Ellison's  death, 
enforced  against  his  residuary  legatees,  at 


the  instance,  I  agree,  of  the  plaintifib,  of 
whom  one  was  Mr.  Ellison's  executrix. 
The  decision,  however,  seems  not  to  have 
turned  in  any  degree  on  that  circumstance, 
but  would,  it  is  our  clear  impression,  have 
been  the  same  had  the  parties  to  the  suit 
been  reversed,  or  had  the  eldest  son  been 
the  plaintiff  alone.  Some  years  afterwards 
occurred  Pulvertoft  v.  Pulvertoft  and  Ex 
parte  Pye*  In  the  former  of  Uiese,  Lord 
Eldon, — rafter  saying  of  Lord  Thurlow,  *'  I 
must  take  his  opinion  to  have  been,  as  I 
believe  it  was,  that  with  a  mere  voluntary 
settlement  this  Court  has  nothing  to  do,*' 
«— used  this  language,  "  The  distinction  is 
settled  that  in  the  case  of  a  contract  merely 
voluntary  (I  do  not  speak  of  valuable  or 
meritorious  consideration)  this  Court  will 
do  nothing;  but  if  it  does  not  rest  in 
voluntary  agreement,  but  an  actual  trust 
is  created,  die  Court  does  take  jurisdic- 
tion." And  in  Ex  parte  Pye  it  is  said  by 
the  same  authority,  "  The  other  question 
involves  not  only  the  construction  of  the 
French  law,  and  the  point  whether  that  has 
been  sufficiently  investigated,  but  farther, 
whether  the  power  of  attorney  amounts 
here  to  a  declaration  of  trust.  It  is  dear 
that  this  Court  will  not  assist  a  volunteer, 
yet  if  the  act  is  completed,  though  volun- 
tary, ikte  Court  will  act  upon  it.  It  has 
been  decided  that,  upon  an  agreement  to 
transfer  stock,  this  Court  will  not  inter- 
pose ;  but  if  the  party  had  declared  him- 
self to  be  the  trustee  of  that  stock,  it  becomes 
the  property  of  the  cestui  que  trust  without 
more,  and  the  Court  will  act  upon  it.'* 

The  case  of  Cadogan  v.  Shane  (com- 
monly called  Sloane  v.  Cadogan)^  the  nature 
and  effect  of  which  the  profession  know 
from  a  valuable  note  in  one  of  Sir  Edward 
Sugden's  works,  and  which  we  have  exa- 
mined in  the  Registrar's  bopk,  is  a  decision 
also  of  great  weight.  The  plaintiff  there 
was  the  widow  and  executrix  of  Mr.  Wil- 
liam Bromley  Cadogan.  The  defendants 
were  the  surviving  trustees  of  the  original 
settlement  of  1747,  and  the  executors  of 
Lord  Cadogan,  of  whom  the  trustee  was 
one.  It  does  not,  we  believe,  appear  that 
in  Cadogan  v.  Sloane  any  point  was,  if  any 
could  have  been,  made  as  to  notice  or  the 
absence  of  notice,  or  as  to  the  absence  of 
the  legal  title.  It  is  observable,  however, 
that  Sir  Edward  Sugden,  in  arguing  the 
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ease,  said,  **  here  Mr.  Cadogan  did  all  he 
could,  but  that  is  not  enough."  Sir  Ed- 
ward Sugden  was  certainly  as  unlikely  as 
any  man  could  be  to  omit  any  view  or 
suggestion  possibly  fayourable  to  the  side 
on  which  he  was  counsel,  although,  I  think 
that  I  have  heard  him  say,  it  was  the  first 
case  he  ever  argued  in  court,  and  there 
were  other  counsel  of  great  consideration 
on  the  same  side.  Perhaps  Cadogan  v. 
Sloane  could  not  have  been  decided,  as  to 
the  point  of  gift  or  trust,  otherwise  than 
it  was,  without  contravening  EUuan  v. 
ElUgon  or  Antrabus  v.  Smithy  which  was 
near  the  time  of  Cadogan  v.  Sloane;  but  we 
think  before  it.  There  there  were  very  par- 
ticular circumstances.  The  property  seems 
to  have  been  Scotch,  and  although,  possibly, 
the  legal  title  might  have  been  rightfully 
and  effectually  changed  by  Mr.  Crawford 
at  his  pleasure,  he  seems  not  to  have  so 
acted,  but  seems  to  have  retained  it.  Sir 
William  Ghrant,  who  appears  to  have  dis- 
missed the  bill  on  the  ground  that  Mr. 
Crawford  was  not,  at  his  death,  a  trustee 
for  Mr.  and  Mrs.  Antrobus,  upon  the 
particular  facts  and  in  the  particular  cir- 
cumstances of  the  case,  did  not,  in  our 
opinion,  mean  to  do  or  say  anything  of  a 
nature  with  which  that  eminent  Judge's 
decision  or  language  in  Cadogan  v.  Sloane 
was  at  variance.  In  our  view,  Cadogan  v. 
Sloane  is  entirely  consistent  with  the  de- 
cision in  AfUrohus  v.  Smith  ;  but  if  it  is 
not,  we  think  Cadogan  v.  Sloane  the  pre- 
ferable and  more  correct  decision,  subject 
only  to  the  question,  if  any,  of  notice. 
In  an  earlier  case,  CoJman  v.  Sarel  (of 
which  the  turpia  contractus  or  turpis  causa 
was  sufficient  to  dispose),  the  alleged 
donor,  Oeorge  Davy,  had,  as  probably 
Mr.  Crawford  in  Antrobus  v.  Smith  had, 
the  power  and  right  of  varying  and  trans- 
ferring the  legal  title,  but  did  not  do  so ; 
nor  did  Oeorge  Davy,  we  believe,  make 
use  of  the  term  "  confidence"  or  "  trust** 
or  the  word  "  trustee," — circumstances  to 
which  attention  was  due,  but  which  per- 
haps were  not  of  themselves  decisive.  We 
do  not  know,  certainly,  that  if  a  man, 
entitled  beneficially  to  the  absolute  interest 
in  stock  standing  in  his  name,  should  deli- 
berately and  advisedly  execute  a  deed 
declaring  himself  a  trustee  of  the  stock 
for  certain  purposes,  to  take  effect  imme- 


diately, and  should  communicate  and  de- 
liver the  deed  to  the  cestuis  que  trust,  or 
any  one  of  them,  this  Court  would  decline 
to  enforce  the  trusts  against  their  author, 
because  he  executed  the  deed,  though 
fiedrly  and  advisedly,  yet  voluntarily,  that 
is  to  say,  without  consideration.  Nor  do 
we  agree  that  an  instrument  may  not  be 
effectual  as  a  declaration  of  trust,  or  tanta- 
mount to  a  declaration  of  trust,  although 
it  contains  not  the  word  ''confidence," 
the  word  "  trust,"  or  the  word  "  trustee"  ; 
and  this  we  should  have  said  even  if  Lord 
Eldon  had  not,  in  Ex  parte  Pye,  expressed 
himself,  and  acted  as  he  did,  with  respect  to 
the  French  annuity  there  in  question.  In 
the  recent  case  of  Edwards  v.  Jones,  how- 
ever, the  subject  of  the  alleged  gift,  a  bond 
debt,  was  from  its  nature  incapable  of  being 
legally  assigpied,  incapable  of  being  trans- 
ferred at  law.  Notice,  certainly,  of  the 
assignment  does  not  appear  to  have  been 
given  to  the  daughter,  though  whether  that 
circumstance  was  material  or  immaterial  the 
decision  seems  not  to  have  proceeded  upon 
it,  and  was  against  the  alleged  gift.  But 
Fortescue  v.  Bamett,  decided  by  Sir  John 
Leach,  Wheatley  v.  Purr,  by  Lord  Lang- 
dale,  and  BlaheUf  v.  Brady  (15),  by  Lord 
Plunket,  have,  without  question,  followed 
Cadogan  v.  Sloane,  and,  if  it  could  require 
support,  supported  it. 

Having,  with  my  learned  Brother's  con- 
currence, made  these  remarks,  on  his  behalf 
as  well  as  my  own,  I  proceed  to  the  parti- 
cular circumstances  of  the  case  before  the 
Court.  [His  Lordship,  in  this  detail, 
observed  that  Mrs.  Elizabeth  Kekewick 
and  her  daughter  held  the  funds  as  trustees 
for  their  own  benefit,  and  had,  therefore, 
between  them  as  well  the  whole  beneficial 
as  the  whole  legal  interest:  that  Mrs. 
Kekewick,  contemporaneously  with  the 
settlement  of  1834,  or,  at  least,  in  Sir  H. 
Farrington's  lifetime,  had  notice  of  it : 
that  upon  her  death  the  legal  title  to  the 
Bank  annuities  became  vested  in  her 
daughter,  and  so  remained  to  the  pre- 
sent time;  and  that  the  dealings  of  the 
daughter  with  the  funds  by  the  deed  of  1888 
could  have  effect,  if  at  all,  only  as  to  the 
equitable  title ;  and  further,  that  the  mother 
could  not  have  been  rightfully  or  effectually 

(15)  2I>r.&Wal.  311. 


584 


COURTS  OF  CHANCERY: 


[Nbv  Ssbibs 


required  to  make  or  join  in  a  transfer  of 
the  funds  to  the  trustees  of  the  settlement 
of  1834,  or  to  affect  in  any  way  her  legal 
or  equitable  title  in  fiivour  or  in  conse^^ 
quence  of  that  settlement.]  Why,  then, 
should  the  gift  (if  that  is  a  proper  term) 
be  considered  inchoate,  imknown,  or  in* 
complete,  or  as  resting  merely  in  promise  7 
What  more  could  have  been  done  which 
was  within  the  power  or  competency  of 
Sir  Henry  or  Liudy  Farring^ton  to  do  or 
enforce  ?  Was  it  to  depend  on  the  plea^ 
tvae  of  the  niother  whether  the  dauglrter 
should  be  able  to  give  away  her  own  pro* 
perty  or  not  ?  Can  a  trtistee,  by  saying, 
^  *'  I  refuse  to  accept  a  trusteeship  for  tiie 
new  claimant  to  a  participation  in  the 
beneficiai  inteiesC  whom  you,,  my  ceitutqme 
iruatf  haveintrodvced  or  have  endearoured 
to  introduce, — I  will  object  to  the  claim 
aad  oppose  it»— I  will  not  deal  with  the 
legid  title  nor  shall  you,"— -can  a  trustee, 
we  repeat,  by  thus  sayii^  and  thu»  acting, 
prevent  the  cestui  que  tnui  from  making 
an  effectual  giflk  of  ln»  interest  in  the  tomst 
property  or  any  part  of  it  ?  Surely  not. 
It  may  be  said,  and  perhaps  truly,  that 
not  only  ^d  Mrs.  Elizabeth  Kekewicb 
never  make  dr  join  in  a  transfer,  or  declare 
herself  a  trustee  for  the  purposes  of  the 
settlement  of  1834,  subject  or  not  subject 
to  her  life  interest  already  mentioned ;  or 
(so  subject  or  not  so  subject)  accept  the 
tmtfteesliip  lor  those  purposes,  or  consent 
to  be  a  trustee  either  for  the  trustees  of 
that  settlement  in  that  character  or  for 
Mn.  Bailward ;  but  that  no  request  having 
any  such  object  was  ever  made,  and  that 
it  is  unknown  and  ineonjecturable  what 
Mrs.  Elizabeth  Kekewich  would  have  done 
had  any  sudt  request  or  any  such  appli- 
cation been  made  to  her.  This  w^,  I 
think,  immaterial;  how  the  case  would 
have  stood  if  she  had  not  had  notice  of  the 
settlement  in  Sir  Henry  Fairington's  life- 
time, or  if  she  had  not  had  any  beneficial 
interest  in  the  funds,  bat  had  merely  been 
a  trustee  of  them  for  Lady  Farrington,  or 
if  before  the  marriage  Lady  Farrington  had 
survived  her  mother,  it  is  altogether  unne- 
cessary for  us  to  pronounce  any  opinion, 
and  we  decline  doing  so. 

It  has  been  said  tibat  there  is  not  to  be 
found  any  express  declaration,  or  express 
direction,   or  express  contract,   that  the 


trustees  of  the  fiind,  namely.  Lady  Far- 
rington and  her  mother,  should  have  or 
hold  the  funds  as  trustees  for  them,  lor 
the  purposes  of  the  settlement  of  1884  or 
for  the  trustees  of  it,  in  that  diaracter, 
subject  or  not  subject  to  Mrs.  Elisabeth 
Kekewieh's  life  interest.  Whether  this 
observation  is  correct  in  point  of  verbal 
accuracy  or  not,  we  think  it  of  no  weight, 
being,  as  we  are,  of  opinion  that  it  is, 
upon  all  the  language  of  the  settlement  (A 
1834  taken  toge&er,  for  every  purpose,  of 
equid  efficacy  and  value  with  the  formal 
and  plain  declaration  of  the  most  explicit 
kind,  on  the  part  of  Sir  Henry  Farrington 
and  Lady  Fairington  that  she  and  her 
mother  should,  subject  to  the  life  interest 
already  mentioned  of  the  latter,  stand  pos- 
sessed of  the  funds  in  trust  for  the  purpose 
of  that  settlement,  or  for  the  trustees  of 

it  in  that  character.*— [^^^  Lordship  said 
they  did  not  attribute  essential  importance 
to  the  clause  directing  the  tmstees  in  whom 
the  funds  i^oold  be  vested  at  the  death  of 
the  mother  to  transfer  them  to  the  trustees 
of  the  deed  of  1834,  though  it  was  not  to 
be  disregarded,  and  was  to  be  considered  as 
especially  unfavourable  to  a  portion  of  the 
defendants'  argument.] — We  consider  the 
plaintiffs  entitled  to  a  decree,  but  this  is 
on  the  assumption  that  we  are  not  pre- 
cluded by  authority  from  acting  on  our 
opinion  of  what  is  right.  Are  we  then  so 
precluded  ?  The  plaintiffs,  of  course,  con- 
tend that  we  are  not ;  the  defendants,  that 
we  are. 

The  cases  of  EUison  v.  EUison^  Puher^ 
toft  V.  Pulvertofi  and  Ex  parte  Pye  appear 
to  us,  not  merely  to  contain  no  doctrine 
opposed  to  the  plaintiffs*,  but  to  be  in 
their  favour.  Not  only  do  we  not  question 
anything  said  in  either  of  those  cases  by 
Lord  Eldon,  but  we  are  persuaded  that 
had  the  present  cause  come  before  him, 
he  would  have  decided  it  against  the  defen- 
dants. Of  Antrohus  v.  Sniith  we  need  say 
no  more  than  haa  already  been  said.  As 
to  Wheatley  v.  Parf ,  the  report  of  which 
has  1835  for  1825,  and  seemingly  an  in«> 
correct  marg^al  note,  the  author  of  the 
trust  could  have  transferred  the  l^al  title 
but  appears  not  to  have  done  so.  Lord 
Langdide,  nevertheless,  established  the 
trust  there.  That  case  and  thoM  of  Cmdnh 
gan  v.  Sloane^  Fortescue  v.  BameU^  Blake' 
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ley  y.  Brady  are,  in  our  opinion,  direct  and 
clear  authorities  for  the  plaintiffs;  bat 
other  authorities  cited  during  the  argu- 
ment, and  especially  Edwards  v.  Janes  and 
Meek  v.  KetUewellt  are  said  to  be  strongly 
opposed  to  their  title  to  relief;  whether 
any  or  all  of  these  authorities,  and  parti- 
cularly whether  Colman  v.  Sarel,  Colyear 
y.  Lady  MuLgrave^  Ward  y.  Audland,  Hoi' 
loway  y.  Headinytan^  DUlon  y.  Coppin^ 
Jeffreys  y.  Jeffreys^  Godsal  y.  Webb  (16), 
James  y.  Bydder,  Beatson  y.  BeatsoUy 
Bayley  y.  Bmdeoit  (17),  TufneU  y. 
Constable  (18),  Gaskell  y.  Gaskell  (19), 
Farquharson  y.  Cave  (20),  Edwards  y. 
/oite«  and  Meek  y.  KettleweU^  or  any  one 
or  more  of  them,  ought  in  our  opinion  to 
be  considered  as  contrayening  or  contra- 
yened  by  Ellison  y.  Ellison^  Cadogan  y. 
Sloane,  Forteseue  y.  Bametty  Wheatley  y. 
Purr  or  Blakely  y.  Brady ,  or  as  opposed 
to  the  plaintiffs'  title  to  relief  we  think  it 
unnecessary  to  say;  for  assuming  that 
contrayention,  assuming  that  opposition, 
we  think,  neyertheless,  that  Ellison  y. 
Ellison^  Cadogan  y.  Sloane,  Forteseue  y. 
Bametty  Wheatley  y.  Purr  and  Blakely 
y.  Brady  support,  and  are  authorities 
for  the  plaintiffs'  claim,  and  that  we 
are  justified  in  following  the  fiye  cases  so 
far  at  least  as  is  necessary  for  the  purpose 
of  giying  effect  to  it,  circumstanced  as  it 
is, — and  we  do  so  accordingly.  In  this  we 
are  certainly  differing  from  the  yery  able, 
learned,  and  careful  Judge  before  whom  the 
suit  originally  came.  He,  howeyer,  in 
the  particular  station  which  he  judiciously 
filled  with  so  much  adyantage  to  the 
country,  may  haye  considered  himself 
placed  in  a  position  with  respect  to  former 
decisions  in  which  we  do  not  consider  our- 
selyes  to  be. 

Hitherto,  it  will  haye  been  obseryed 
that  I  haye  treated  the  plaintiffs  as  being 
what  are  commonly  called  in  equity  volun- 
teers, as  persons  claiming  imder  a  trust 
created  without  consideration,  and  by  the 
mere  bounty  of  Lady  Farrington — but  is 
the  true  yiew  of  the  case  so  ?  The  plain- 
tiffs relying  little,  or  not  at  all,  on  the  re- 

(16)  2  Keen,  99. 

(17)  4  Rom.  84S. 

(18)  7  Ad.  &  E.  799. 

(19)  2  You.  &  J.  511. 

(20)  2  Coll.  C.C.  356. 
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lationship  of  Mrs.  Bailward  to  Lady  Far- 
rington, and  to  her  father,  insist  that  the 
participation  of  Sir  Henry  Farrington  in 
the  settlement  of  1834  precludes  any  effec- 
tual contention  that  Mrs.  Bailward  is  a 
mere  yolunteer.  The  plaintiffs  say  that 
Sir  Henry  Farrington  stipulated  and  con- 
tracted as  much  for  the  proyision  under 
which  Mr.  and  Mrs.  Bailward  claim  as  for 
any  other  part  of  the  proyisions  of  the 
settlement  of  1834,  although  she  is  not 
proyed  to  haye  been  related  to  Sir  Henry 
Farring^n,  and  though  probably  his  only 
acquaintance  with  her,  if  any,  and  his  only 
interest  in  her,  if  any,  were  through  his 
intended  wife;  and  that  eyen  if  with  the 
consent  of  Sir  Henry  Farrington,  or  a  per- 
sonal representatiye  of  that  gentleman,  any 
part  of  the  trusts  or  purposes  of  the  deed 
might  haye  been  or  could  be  yaried  or  dis- 
appointed,.there  can,  without  that  consent, 
be  no  such  yariation,  no  such  disappoint- 
ment (21).  We  think  this  contention  on 
the  plaintiffs'  part  not  by  any  means  un- 
wor^y  of  attention.  How  do  we  know 
that  Sir  Henry  Farrington  did  not  take  a 
strong  interest  in  the  welfare  of  Mrs, 
Bailward  ?  How  do  we  know  that  he  did 
not  belie  ye  in  the  existence  of  a  moral 
obligation  on  the  part  of  Miss  Kekewich, 
in  the  circumstances  of  the  case,  to  make 
a  proyision  for  her  niece  7  How  do  we 
know  that  he  would  haye  concurred  in  any 
settlement  not  making  a  proyision  for 
Mrs.  Bailward?  How  do  we  know  that 
if  he  had  refused  to  concur  in  a  settlement 
the  marriage  would  haye  taken  place? 
How  could  it  be  known  that  he  would  not 
suryiye  his  wife  ?  How  is  it  clear  that  he 
was  indifferent  to  her  state  of  freedom  as 
to  property  after  his  death  if  she  should 
suryiye  him,  or  to  her  marrying  a  second 
time,'  or  the  consequence  of  that  step  ? 
Were  it,  in  our  opinion,  necessary  to  decide 
this  point,  we  should  probably  first  deem 
it  prudent  to  consult  various  authorities 
from  Goring  y.  Nash,  or  earlier,  down  to 
Davenport  v.  Bishopp,  but  we  do  not  con- 
sider it  necessary.  We  dispose  of  the 
cause  on  the  other  view  of  it,  that  into 
which  we  have  more  fully  entered;   we 

(21)  In  a  prerious  part  of  the  judgment  bis 
Lordship  bad  observed  tbat  it  did  not  appear  wbe- 
tber  tbere  ever  was  a  personal  representative  of  Sir 
Henry  Farrington. 
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decide  it  upon  EUison  v.  Ellison,  upon 
Cadogan  v.  Sloane,  and  upon  principle 
chiefly,  but  secondarily,  also  upon  For^ 
iescue  v.  BameUf  Wheatley  v.  Purr  and 
Blakely  v.  Brady,  in  the  plaintiffs' 
favour. 


KiNDERSLBY 

March 


y,  V,C.\ 
11.        / 


ANDERSON  9.  NOBLE. 


Injunction — Proceedings  at  Law, 

The  plaintiff  had  obtained  the  common 
^  if^unction  to  stag  execution  in  an  action  on  the 
same  dag  that  the  action  was  tried,  but  before 
the  verdict  was  given  against  him  : — Held, 
upon  motion  bg  the  defendant  before  answer, 
that  the  plaintiff  must  pay  the  amount  for 
which  judgment  had  been  signed  into  court 
within  a  specified  time,  or  the  injunction 
must  be  dissolved. 

This  was  a  motion,  on  behalf  of  the 
defendant,  that  the  plaintiff  might  be  at 
liberty  within  three  weeks  to  pay  into  the 
Bank  of  England  to  the  credit  of  this  cause 
the  sum  of  3,086/.  \0s.,  being  the  amount 
for  which  judgment  had  been  signed  in  an 
action  against  the  plaintiff,  and  that  in 
default  of  such  payment  within  the  time 
aforesaid,  the  injunction  issued  in  this 
cause  might  be  dissolved.  The  bill  stated 
that  the  plaintiff,  James  Anderson,  prior  to 
the  year  1841,  and  for  some  time  after- 
wards, carried  on  business  as  a  merchant 
at  Sydney,  and  in  the  course  of  his  busi- 
ness had  employed  the  defendant,  Robert 
Noble,  who  was  a  merchant  at  Halifax,  as 
his  agent;  that  the  said  Robert  Noble 
had  daimed  a  large  sum  of  money  to  be 
due  to  him  in  respect  of  such  commission, 
which  the  plaintiff  declined  to  pay,  on  the 
ground  that  a  larger  sum  had  been  charged 
for  commission  Uian  was  £Eurly  due  to  the 
defendant ;  that  the  defendant  had  there- 
upon brought  an  action  against  the  plaintiff 
for  2,240/.,  the  sum  alleged  to  be  due  to  him 
as  such  agent ;  that  in  consequence  of  the 
refusal  of  the  defendant  to  produce  his 
books,  papers,  &c.  the  plaintiff  was  unable 
to  prove,  what  was  the  truth,  that  there  was 
a  much  smaller  sum  due  to  the  defendant 
than  was  alleged.  The  bill  therefore 
prayed  that  an  account  might  be  taken, 
under  the  direction  of  the  Court,  of  all  the 


dealings  and  transactions  between  the 
plaintiff  and  the  defendant ;  and  that  the 
defendant  might  be  restrained  firom  further 
prosecuting  the  said  action  at  law  against 
the  plaintiff. 

From  the  affidavit  of  J.  E.  Bee,  the 
clerk  to  the  defendant's  solicitors,  it  ap- 
peared that  the  action  against  the  plaintiff 
was  commenced  on  the  6th  of  October 
1849  ;  that  the  trial  of  the  said  action  had 
been  delayed  from  time  to  time  by  the 
plaintiff,  upon  various  applications  for 
commissions  to  examine  witnesses  at 
San  Francisco,  most  of  which  had  been 
refused  by  the  Judges  before  whom  the 
applications  were  made,  on  the  ground  that 
they  were  intended  only  for  the  purpose  of 
delay  ;  that  the  cause  at  last  came  on  for 
trial  on  the  19th  of  January  1852,  the  day 
on  which  this  bill  was  filed,  when  a  verdict 
was  given  for  the  defendant,  Robert 
Noble  (the  plaintiff  in  the  action),  for 
2,88  W. ;  that  the  costs  of  the  said  action 
had  been  taxed  at  the  sum  of  205/.  lOx. 
making,  with  the  sum  of  2,881/.,  a  total  of 
3,086/.  10«.  debt  and  costs,  for  which  judg- 
ment had  been  signed  and  execution  issued 
previously  to  the  granting  of  the  injunction 
in  this  cause.  The  afiidavit  further  stated 
the  deponent's  belief  that  the  plaintiff's 
object  in  instituting  this  suit  and  obtaining 
the  injunction  was  solely  to  delay  the  de- 
fendant in  the  recovery  of  his  debt  and 
costs  in  the  action,  and  that  the  answer  of 
the  defendant,  including  a  statement  of  all 
the  accounts  required  by  the  bill,  could 
not  be  put  in  for  three  or  four  months, 
having  regard  to  the  course  of  post  between 
this  country  and  Halifax,  where  the  defen- 
dant resided,  and  the  deponent  believed 
that  the  said  debt  and  costs  would  be  en- 
dangered by  the  continuance  of  the  injunc- 
tion. 

Mr.  Cairns,  in  support  of  the  motion, 
contended  that  the  defendant  was  entitled 
to  have  the  money  paid  into  court  or  to 
have  the  injunction  dissolved.  The  plain- 
tiff had  done  all  he  could  to  delay  the 
trial  of  the  action,  and  then,  on  the  very 
day  when  a  verdict  was  obtained  by  the 
defendant  (the  plaintiff  at  law),  he  filed 
this  bill  in  order  to  delay  payment  until 
the  defendant  should  put  in  his  answer, 
and  being  abroad  he  could  not  do  so  for  a 
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considerable  time.      The  following  cases 
were  cited — 

Acton  y.  Markeij  2  Bro.  C.C.  14. 

Wesket  ▼.  CamevaU^  Ibid.  182,  note. 

Coglan  v.  Requeneau^  Ibid. 

Potts  ▼.  Butter,  Ibid. 

Mr.  Roxburgh,  contri,  submitted  that 
as  the  injunction  had  been  obtained  before 
the  verdict  at  law,  it  could  only  be  dis- 
solved in  the  usual  way,  after  the  answer 
had  been  put  in.  The  cases  cited  had 
reference  only  to  where  the  injunction  was 
obtained  after  verdict,  and  did  not  apply 
to  this  case.  There  had,  moreover,  been 
ample  time  since  the  bill  was  filed  for  the 
defendant  to  put  in  his  answer,  and  to  have 
come  to  the  Court  upon  the  answer  to  dis- 
solve the  injunction,  and  the  defendant 
might  have  sent  over  his  invoices  and 
books.  There  had  not  even  been  an  affi- 
davit made  by  the  defendant  in  Halifax  to 
deny  the  charges  in  the  bill.  If  that  had 
been  done  there  might  have  been  some 
ground  for  the  motion,  but  the  only  affi- 
davit was  made  by  the  solicitor's  clerk, 
who  could  know  nothing  of  the  merits 
of  the  case. 

KiNDERSLBY,  V.C.— -I  really  have  no 
doubt  about  the  case  whatever.  In  the 
ordinary  course,  if  a  person  brings  an 
action  at  law  against  another,  the  defen- 
dant has  a  right  to  file  a  bill  for  an  account 
in  this  court,  and  certainly  this  Court  has 
jurisdiction  in  matters  of  account  where  the 
action  is  brought  to  recover  that  which  is 
the  result  of  an  account  between  the  par- 
ties, and  it  is  much  more  convenient  to 
adopt  the  machinery  of  a  court  of  equity 
in  taking  the  account.  The  party  says — 
"  I  ask  the  Court  to  give  me  an  injunction 
to  restrain  the  proceedings  in  the  action  ; 
that  is  to  say,  to  restrain  execution  in  the 
action  (for  that  is  all  the  common  injunc- 
tion restrains),  until  an  account  has  been 
taken."  Moreover,  he  can  apply  to  stay 
trial  until  the  defendant  has  put  in  his 
answer,  in  order  that  when  the  trial  does 
take  place,  the  execution  will  still  be  re- 
strained. The  defendant  at  law  will  have 
the  benefit  of  the  answer  put  in ;  that 
is,  the  discovery  which  he  will  get  by  the 
putting  in  of  that  answer.     That  is  the 


common  course,  and  then  the  defendant  in 
equity,  wishing  to  dissolve  that  common 
injunction,  must  put  in  his  answer ;  and 
when  the  answer  is  a  full  answer,  he  must 
obtain  a  common  order  niH,  in  the  first 
instance,  to  dissolve  the  common  injunc- 
tion, and  after  a  certain  fixed  time,  unless 
cause  be  shewn,  he  will  get  that  order 
absolute. 

Long  ago  it  was  felt,  that  where  the 
plaintiff  in  an  action  at  law  resided  abroad, 
the  defendant  at  law  availed  himself  of  that 
in  order  to  delay  the  recovery  of  what  he 
felt  to  be  a  just  debt,  coming  to  the  Court 
with  a  bill  after  verdict  (for  I  will  take  that 
course  first),  after  he  has  taken  all  the 
advantage  of  the  defence  which  he  could 
make  at  the  trial ;  and  then  observe,  you 
have  no  right  to  move  to  dissolve  this  in- 
junction unless  you  have  put  in  your 
answer ;  and  as  you  are  abroad,  he  may  say, 
'*  I  know  you  cannot  put  in  your  answer 
for  some  considerable  time."  The  Courts 
early  saw  the  mischief  arising  from  that, 
and  in  those  cases  which  have  been  re- 
ferred to,  all  of  which  appear  to  me  to  be 
cases  in  which  primdfade,  at  least,  it  was 
after  verdict  that  the  bill  was  filed,  the 
Courts  said  just  this  in  substance-—'*  When 
you  are  filing  your  bill  against  a  plaintiff 
at  law  who  is  resident  abroad,  and  you 
are  asking  to  substitute  service  of  the 
subpoena  by  serving  it  on  the  attorney  in 
the  action  at  law,  you  must  have  an  affi- 
davit of  merits ;  you  shall  not  have  a  right 
to  substitute  service ;  you  are  to  go  through 
the  form  of  serving  him,  if  you  can." 
Moreover,  the  Court  felt  that  that  was  not 
enough,  but  that  where  the  defendant  at 
law  (the  plaintiff  in  equity)  has  got  the 
common  injunction,  the  defendant  being 
abroad  can  apply  to  this  Court  to  have 
the  money  brought  in  or  let  the  injunction 
be  dissolved ;  and  the  mischief  intended 
to  be  cured  by  that  practice,  introduced 
above  a  century  ago,  was  an  obvious  mis- 
chief, which,  no  doubt,  became  very  fre- 
quent, and  which  would  still  exist  as  a 
gross  abuse  of  the  justice  of  the  country — 
a  gross  abuse  of  the  law  of  this  Court — 
were  the  Court  not  to  exercise  such  a 
jurisdiction.  And  that  that  is  the  practice 
still  there  can  be  no  doubt,  ^  although 
the   cases   on    the    subject    are   only   of 
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ancient  date.  But  if  there  are  no  modem 
cases  in  wbich  tlie  Court  has  exercised  its 
jurisdiction,  are  there  any  modem  cases  in 
which  the  Court  has  refused  ?  And  what 
is  the  use  of  a  reporter  multiplying  cases 
upon  that  which  is  the  well-known  ABC 
practice  of  the  Court?  In  those  cases  decided 
by  Lord  Thurlow  and  the  other  Judges,  I 
have  no  doubt  that  the  practice  is  such, 
and  that  it  will  still  be  enforced  without 
the  slightest  hesitation.  If  such  be  not  the 
established  practice,  it  is  high  time  that 
such  a  practice  were  introduced,  for  the 
want  of  it  would  enable  the  grossest  abuse 
of  justice  to  be  perpetrated  under  the 
forms  and  appearance  of  justice. 

Now,  then,  let  us  look  at  the  facts  in 
the  particular  case  in  question.  The  bill 
was  filed  not  after  verdict,  at  least  there 
is  nothing  to  shew  conclusively  that  it  was 
after  verdict ;  but  the  bill  was  filed  on  the 
same  day  that  the  trial  took  place.  And 
now  let  us  see  under  what  circumstances. 
The  action  was  brought  as  far  back  as  the 
6th  of  October.  The  summons  was  then 
delivered  in  the  action,  and  the  declara- 
tion was  delivered  on  the  3rd  of  No- 
vember ;  so  that,  fi-om  the  time  of  the  3rd 
of  November  1849,  down  to  the  time 
when  the  action  was  tried,  on  the  19th  of 
January  1852,  during  all  that  time,  the 
plaintiff  in  equity  (the  defendant  at  law) 
well  knew  what  defence  he  could  make ; 
he  perfectly  well  knew  what  the  case  was 
that  he  was  to  meet  when  he  came 
to  the  action,  and  he  did  undertake  the 
defence  of  the  action.  Pleas  were  put  in, 
issues  joined  in  the  month  of.  February 
1850  ;  and  then  what  took  place  from  the 
time  when  the  issue  was  joined  in  the 
month  of  Febmary  1850,  down  to  the 
time  of  the  trial  in  January  1852  7  First 
of  all,  the  defendant  at  law  obtained 
a  commission  to  examine  witnesses  at 
San  Francisco,  and  that,  of  course,  he 
was  entitled  to  do.  That  was  obtained 
on  the  13th  of  April  1850,  and  then  we 
find  that  a  copy  of  the  interrogatories 
was  delivered  a  month  afterwards,  on  the 
13th  of  May;  and  nearly  two  months 
after  that  again,  that  is,  nearly  three 
months  after  the  order  for  the  commission 
was  obtained,  further  interrogatories  were 
delivered  on  the  9th  of  July  1850. 


In  the  mean  thne,  the  plaintiff  at  law,  on 
whom  the  onus  of  proving  every  item  in 
the  account  lay,  obtained  the  commission 
to  examine  witnesses  at  Halifax;  that 
is,  on  the  31st  of  February  1850.  The 
interrogatories  were  handed  over,  I  think, 
on  the  same  day,  but,  at  all  events,  very 
shortly  afterwards,  and  on  that  day,  an 
application  is  made  to  the  defendant  to 
know  whether  he  means  to  cross-examine 
the  witnesses.  On  the  4th  of  June,  he 
writes  to  say  that  he  declines  generally 
to  cross-examine  the  witnesses.  That 
commission  was  executed  and  delivered  in 
October  1850.  Now,  what  was  done  with 
the  commission  to  San  Francisco,  in  Cali- 
fornia, does  not  appear ;  or  whether  the 
defendant  who  obtained  it  abandoned  it,  I 
do  not  know ;  but  on  the  10th  of  January 
1851,  that  is  to  say,  nine  months  after 
obtaining  the  first  commission  to  San 
Francisco,  he  applied  for  and  obtained  a 
second  commission  to  San  Francisco,  as  I 
understand,  to  examine  another  witness 
there,  and  the  interrogatories  were  handed 
over  on  the  30th  of  January ;  and  firom  the 
30th  of  January  down  to  the  month  of 
November  there  is  what  I  may  call  a  total 
blank  as  to  what  was  being  done  with  re- 
spect to  that  commission,  or  whether  it  was 
ever  attempted  to  be  prosecuted  at  all.  At 
length,  on  the  21st  of  November  1851, 
that  is,  a  period  of  rather  more  than  two 
years  after  the  declaration  was  delivered  in 
the  action,  notice  of  trial  was  given.  A 
few  days  after  that  notice  of  trial  was 
given,  on  the  25th  of  November,  the  de«- 
fendant  at  law  took  out  a  summons — for 
what  ?  Why,  at  the  end  of  two  years,  he 
took  out  a  summons  for  leave  to  inspect 
Noble's  documents ;  that  is,  books  of 
account,  invoices,  and  so  on,  at  Halifeuc, 
and  praying  that  all  proceedhigs  might  be 
stayed  in  the  mean  time.  The  Judges,  no 
doubt,  felt  and  saw  that  all  this  was  for  the 
purpose  of  delay,  and  that  if  he  wanted  it 
he  should  have  done  it  at  least  two  years 
before,  and  they  refused  the  application, 
and,  as  I  think,  most  justly  refused  it.  But 
not  satisfied  with  that,  on  the  28th  of  No* 
vember,the  defendant  at  law  took  out  another 
summons  for  leave  to  examine  Mr.  Noble 
upon  interrogatories,  and  that  was  hea^ 
on  the  6th  of  December,  and  the  Judge 
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there,  no  doubt,  felt  that  it  was  for  delay, 
and  that  if  what  was  asked  for  had  been 
wanted,  it  ought  to  haye  been  applied  for 
before,  as  there  had  been  ample  oppor- 
tunity, and  he  refused  that  application 
with  costs,  also.  But  again,  not  satisfied 
with  that,  the  defendant  at  law  took  out 
another  summons— to  do  what  ?  To  put 
off  the  trial  imtil  the  return  of  his  commis- 
sion to  San  Francisco,  the  first  having 
been  issued  on  the  13th  of  April  1850  and 
the  second  on  the  10th  of  January  1851. 
Instead  of  endeayouiing  to  support  that 
summons  when  it  was  tendered,  on  the  1st 
of  December,  it  was  abandoned;  so  that 
the  defendant  at  law  did  either  not  want 
to  have  his  commission  (for,  at  all  events, 
he  might  hare  got  it  returned),  or  he  did 
not  wish  now  to  put  off  the  trial  on  the 
ground  that  his  commission  was  not  re- 
turned from  San  Francisco.  Upon  the 
9th  of  December  the  cause  was  called  on, 
and  it  would  then  have  been  heard,  but  from 
the  absence  of  counsel  it  was  postponed. 
Then  the  defendant  at  law  takes  an  advan- 
tage again  of  that  postponement ;  and  he 
takes  out  a  new  summons  for  a  commission 
to  examine  Mr.  Noble  on  interrogatories 
at  Halifax.  That  came  on  to  be  heard  on 
the  3rd  of  December  1851,  and  it  was 
dismissed,  with  costs.  Upon  the  9th  of 
January  1852  notice  of  trial  was  a  second 
time  given.  Then,  on  that  same  day,  the 
defendant  at  law  (certainly  leaving  no 
stone  unturned  to  prevent  the  thing  from 
being  brought  to  a  conclusion)  applied  to 
the  full  court  of  law,  upon  a  notice  of 
motion,  to  examine  Mr.  Noble  on  interro- 
gatories. The  Court,  on  the  12th,  when  it 
was  heard,  refused  the  application  again,  as 
I  understand,  and  expressed  its  opinion, 
in  which  I  entirely  concur,  that  all  these 
applications  were  simply  for  the  purpose 
of  delay.  On  the  19th  the  cause  came 
on  to  be  tried,  and  a  verdict  was  obtained, 
the  plaintiff  having  proved  his  case; 
having  proved  it  by  the  evidence  of  wit- 
nesses whom  the  defendant  had  refused  to 
cross-examine;  and  a  verdict  was  given  for 
the  plaintiff.  On  that  same  19th  he 
applies  for  leave,  on  an  affidavit  made 
according  to  the  requisitions  and  the 
practice  of  this  Court — an  application 
made  to  this  Court,  and  granted  of  course 


on  such  an  affidavit  as  contained  the  re- 
quisite statement  of  facts.  So  rapid  were 
^e  defendant's  motions  there,  that  on  that 
same  day  on  which  the  trial  took  place  he 
filed  his  bill,  he  got  his  affidavit  filed,  and 
an  office  copy  of  the  affidavit,  (at  least,  I 
presume  he  did  so,  otherwise  it  would  have 
been  totally  irregular),  he  got  an  order 
of  this  Court,  and  he  got  service  on  the 
attorney  of  the  plaintiff  at  law  on  a  sub- 
poena to  appear  and  answer.  Then,  it  is 
said,  if  he  had  got  it  done  on  the  20th, 
that  practice  which  has  been  referred  to 
would  have  prevailed,  but  because  he  got 
it  done  on  the  very  day  the  verdict  was 
given,  it  was  not  after  verdict,  and  there- 
fore the  practice  is  wholly  inapplicable. 
There  is  no  doubt  that  if  a  party  be  sued 
at  law,  if  he  comes  and  asks  this  Court  on 
bill  filed,  and  gets  an  injunction  to  stay 
proceedings,  that  will  not  be  dissolved 
until  the  coming  in  of  the  answer,  if  pro- 
perly a  matter  of  account;  but  if  a  party 
can  shew  sufficient'  equity,  then,  upon  an 
application  to  dissolve,  the  Court  will  do 
justice.  But  is  a  party  to  say—'*  I  will 
delay,  I  will  wait ;  I  will  put  off  trial  for 
two  years  and  a  half  by  every  possible 
contrivance,  and  then  I  will  take  every 
advantage  that  I  can  at  law,  and  then,  on 
the  very  day  on  which  the  trial  has  to 
come  on,  I  will  have  my  bill  ready,  and  I 
will  file  that  bill  and  get  an  order  to  sub- 
stitute service,  and  in  accordiwce  with  that 
order  substitute  service;  and  I  will  then 
say,  the  practice  does  not  apply,  although 
twenty-four  hours  would  have  made  ail 
the  difference  "  ?  Now  if  that  practice,  I 
say,  did  not  exist  at  all  it  is  high  time  to 
establish  it;  but  finding  it  existing,  and 
finding  that  it  is  just  as  applicable  to  the 
case  before  me  as  to  any  one  of  those 
cases  which  have  been  cited,  and  that  it 
is  just  as  necessary,  and  feeling  that  it 
would  be  an  absolute  stain  on  the  jus- 
tice of  the  country  if  the  application  were 
not  granted,  I  should  have  no  hesitation 
in  granting  it. 

But  there,  is  more  than  that.  The 
plaintiff  in  equity  being  required  by  the 
practice  of  the  Court  to  file  an  affidavit  as 
to  the  merits  of  his  case — ^the  bill  pro- 
perly stating,  and  necessarily  stating,  for 
the  purpose  of  sustaining  it  at  all,  that  the 
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accounts,  if  properly  taken,  would  shew  a 
very  different  result  from  that  which  the 
verdict  at  law  would  shew,  as  to  that 
which  the  plaintiff  was  claiming  at  law ; 
and  stating  that  on  the  taking  of  the 
account,  either  nothing  would  be  due,  or  a 
▼ery  small  sum,  or  at  all  events  much  less 
than  the  amount  claimed  by  the  plaintiff, 
—the  bill,  I  say,  properly  stating  that,  and 
the  plaintiff  himself  having  verified  the 
merits  of  his  case  on  his  bill  by  affidavit, 
carefully  abstains  from  saying  one  word, 
even  on  belief,  that  the  whole  of  the  money 
claimed  by  the  plaintiff,  and  now  esta* 
blished  by  the  verdict,  is  not  due.  Not 
attempting  to  state  that  one  farthing  of 
that  is  more  than  is  due ;  and  not  only  diat, 
but  all  that  he  says  about  any  inaccuracy, 
any  impropriety,  in  the  accounts  delivered 
is,  that  some  time  either  in  or  previous  to 
1848,  when  he  liad  the  accounts,  and  when 
he  was  abroad,  he  says,  '^  I  then  became 
aware  that  there  were  inaccuracies  in  the 
accounts — that  a  commission  on  something 
or  other  had  been  charged  improperly"; 
but  neither  on  the  bUl  nor  i>n  the  affidavit 
does  he  attempt  to  state  what  the  parti- 
culars are  which  lead  to  the  belief  that 
there  is  that  overcharge,  or  to  give  me  the 
slightest  reason  for  supposing  that  there 
is  one  single  &rthing  less  than  that  found 
by  the  verdict  due  upon  the  account. 
Well,  if  ever  there  was  a  case  in  which  an 
attempt  was  made,  first  in  delaying  the 
proceedings  at  law  and  then  filing  this  bill 
and  getting  the  substituted  service,  to  use 
the  process  of  the  Court  in  order  to  delay 
a  just  demand,  it  appears  to  me  to  be  this 
case. 

I  have  not  the  smallest  hesitation  in 
applying  that  wholesome  practice  to  the 
case  now  before  me ;  and  not  merely  be- 
cause it  would  be  an  abuse  to  do  other- 
wise, but  because  it  is  the  order  which 
ought  to  be  made.  Let  the  plaintiff  in 
equity  be  at  liberty  within  three  weeks 
from  this  day,  to  pay  into  court  to  the 
credit  of  this  cause  the  sum  of  8,086/.  105., 
and  in  default  thereof,  let  the  injunction 
awarded  in  this  cause  for  stay  of  the  defen- 
dant's proceedings  at  law  be  dissolved. 


KlNDERSLEY 

March  12 


.V.C.I 
2.       / 


FORSYTH  V,  ELLICe. 


Witness,  Commission  to  examine. 

The  Court  having  directed  a  commission 
to  issue  for  the  examination  of  witnesses 
upon  the  certificate  of  the  Master,  and  that 
commission  Tthving  miscarried,  by  reason  of 
the  defendant  being  deprived  of  an  opportu^ 
nitg  of  cross-examining  the  plainUff^s  mU 
nesses,  a  new  commission  was  directed  hy 
the  Court  to  issue  without  any  further  eer» 
tificate  of  the  Master. 

This  was  a  motion,  on  behalf  of  the 
plaintiffs,  that  they  might  be  at  liberty  to 
sue  out  a  renewed  or  new  commission,  for 
the  cross-examination  of  the  witness  or 
witnesses  examined  on  the  part  of  the  said 
plaintiffs,  under  the  commission  already 
sued  out  by  them,  in  pursuance  of  an  order 
made  in  these  causes  bearing  date  the  27th 
of  May  1851,  and  that  the  said  renewed 
or  new  commission  might  be  directed  to 
the  same  Conunissioners  as  were  named  in 
the  said  former  commission ;  and  that  the 
defendant  Edward  Ellice  might  be  at  liberty 
to  exhibit  interrogatories  for  the  cross- 
examination  of  the  said  witness  or  wit- 
nesses, and  to  examine  any  witnesses  whom 
he  might  desire  to  examine ;  or  otherwise 
that  the  depositions  taken  under  the  said 
original  commission  might  be  forthwith 
published,  and  the  said  defendant,  Edward 
Ellice,  be  estopped  from  taking  any  ob- 
jection to  the  saiddepositions  on  the  ground 
of  the  said  Commissioners  having  refused 
or  omitted  to  receive  interrogatories  on 
the  part  of  the  said  defendant  for  the 
cross-examination  of  the  said  witness  or 
witnesses. 

It  appeared  from  au  affidavit  in  support 
of  the  motion,  by  the  solicitor  lor  the  plain- 
tiffs, that  by  the  decree  made  on  the  hear- 
ing of  these  causes  dated  the  11th  of  July 
1845,  it  was  referred  to  the  Master  to 
inquire  and  state  to  the  Court  whether 
any  debts  or  debt,  or  sum  of  money,  for  or  to 
which  the  firm  of  Sir  Alexander  M'Kensie 
&  Co.  was  liable,  had  at  any  and  what  time 
since  the  21st  of  March  1821  been  paid  or 
become  vested  in  the  defendant  Edward 
Ellice.   That  in  pursuance  of  such  decree  a 
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state  of  fkcts  and  claim  was  carried  into 
the  office  of  the  Master  in  respect  of  a  debt 
due  from  the  firm  of  Sir  Alexander  M'Ken- 
zie  &  Co.  to  Messrs.  M'GKllivray  &  Co., 
and  claimed  by  the  said  defendant  to  be 
vested  in  him ;  and  that  a  counter  state  of 
fJEu^ts,  on  the  part  of  the  plaintiffs  in  the 
said  cause,  widi  respect  to  the  said  debt, 
was  also  carried  into  the  office.  That  by 
a  certificate  of  the  Master,  dated  the  29th 
of  March  1851,  he  certified  that  it  ap- 
peared to  him  to  be  necessary  that  a  com- 
mission should  issue  directed  to  Commis- 
sioners in  Canada,  to  take  the  depositions 
of  witnesses  on  the  part  of  the  plaintiffs. 
That  by  an  order  made  on  the  27th  of 
May  1851,  upon  the  petition  of  the  plain- 
tiffs, it  was  ordered  that  the  petitioners 
should  be  at  liberty  to  sue  out  a  commission 
for  the  examination  of  witnesses  in  Canada, 
and  that  a  commission  was  issued  accord- 
ingly, directed  to  Commissioners,  on  the 
part  of  the  plaintiffs  and  the  defendant, 
which  was  forwarded,  to  Montreal,  in 
Canada,  in  the  month  of  September  last. 
That  such  commission  had  been  returned, 
with  the  depositions  under  the  seal  of  the 
Commissioners.  That  a  warrant  was  taken 
out  to  shew  cause  why  publication  should 
not  pass,  and  that  the  solicitor  for  the  de- 
fendant Edward  Ellice  objected  to  such 
publication,  on  the  ground  of  some  irregu- 
larity having  occurred  in  the  execution  of 
the  commission,  whereby  he  had  been  de- 
prived of  the  opportunity  of  cross-examin- 
ing the  plainti^*  witnesses.  That  in  con- 
sequence of  such  irregularity  the  plaintiffs' 
solicitor  applied  to  the  defendant's  solicitor 
to  consent  to  an  order  for  the  plaintiffii  to 
be  at  liberty  to  sue  out  a  renewed  or  new 
commission  to  take  the  cross-examination 
which,  under  the  drcurostances,  had  not 
been  taken  under  the  original  commission, 
but  the  defendant's  solicitor  declined  to 
consent  to  any  further  commission  being 
issued. 

Mr*  Glasge  and  Mr,  Dtcktmon^  in  sup- 
port of  the  motion,  contended  that  this  order 
ought  to  be  made  by  the  Court  and  not  by 
the  Master,  and  that  it  was  necessary,  in 
consequence  of  the  irregularity  in  the  first 
commission,  that  a  renewed  or  new  com- 
mission should  issue ;  and  cited 


Handley  v.  BilUnge,  1  Sim.  511. 
Campbell  v.  Scougal,  19  Yes.  552. 
Marquis  CholmondeUy  v.  Lord  Clinton^ 

2  Mer.  81. 
Dobwn  V.  Land,  7  Hare,  296 ;  s.  c.  18 

Law  J.  Rep.  (n.s.)  Chanc.  240. 

Mr,  Bacon  and  Mr,  Brett  opposed  the 
motion,  on  the  ground  that  it  was  for  the 
Master  to  direct  a  new  commission  to  issue, 
if  he  thought  it  desirable,  and  not  the 
Court,  and  that  it  had  never  been  the  prac- 
tice of  the  Court  to  issue  a  second  commis- 
sion without  the  Master's  certificate. 

KiNDEBSLEY,  V.C. — The  question  here 
is  not,  as  in  some  of  the  cases  cited,  whe- 
ther a  commission  should  issue,  but  whether, 
a  commission  having  issued  on  the  autho- 
rity of  the  Master's  certificate,  a  cross- 
examination  can  be  issued  upon  motion 
to  the  Court  without  a  reference  to  the 
Master.  The  Master  only  asserts  that  there 
ought  to  be  a  commission ;  but  it  is  the 
Court  that  orders  the  commission  to  issue, 
and  the  Court  having  ordered  the  commis- 
sion, and  a  miscarriage  having  taken  place, 
the  question  arises  whether  the  Court  is 
now  to  deal  with  it. 

On  this  motion  there  has  been  a  trans- 
position of  the  two  alternatives ;  in  fact, 
the  cart  is  placed  before  the  horse.  The 
application  should  have  been  to  publish  the 
depositions,  or  if  the  Court,  by  reason  of 
a  miscarriage  having  taken  place,  should 
think  that  the  depositiona  should  not  be 
published,  then  to  direct  in  the  alternative 
that  a  new  commission  should  issue.  In 
the  case  of  Handley  v.  BiUinge  there  was 
an  actual  certificate  by  the  Clerks  in  Court, 
as  to  the  publication  of  the  evidence  of 
witnesses  examined  under  a  commission  ; 
it  was  in  these  words : — 

"  We  humbly  certify  that  in  .the  case 
of  the  examination  of  witnesses  after  a 
decree,  such  witnesses  having  been  ex- 
amined either  by  commission  or  before  the 
Examiner,  the  publication  of  the  depositions 
is  passed  by  order  of  the  Court,  unless  the 
publication  be  passed  by  the  respective 
Clerks  in  Court  signing  a  consent  to  pass 
publication  in  the  Six  Clerks  rule  book ; 
but  in  the  examination  of  the  witness  by 
the  Master  personally,  a  circumstance  rarely 
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occurring,  tlie  publication  is  by  warrant 
granted  by  tbe  Master." 

If  that  were  the  simple  case  here,  with- 
out any  miscarriage  of  the  commission, 
and  without  any  dispute  about  its  having 
been  duly  returned,  then  this  Court,  not 
the  Master,  would  be  the  tribunal  to  apply 
to;  and  I  think  that  upon  the  proper 
principle  it  is  not  the  Master's  commission, 
he  only  certifies  that  it  is  necessary  to  have 
a  commission,  and  the  Court  says  '*  Let  the 
witnesses  be  examined,"  so  that  in  fact  this 
Court  is  the  proper  tribunal  to  say  when 
and  how  the  commission  is  to  go.  That 
is  plain  on  a  simple  case  where  there  is  no 
question  about  miscarriage.  I  think  this 
would  have  been  a  simple  application  to 
pass  publication,  but  the  parties  went 
before  the  Master  on  a  warrant,  to  ask  him 
to  pass  publication.  The  question  raised 
was,  whether  it  ought  to  pass  or  not ; 
but  nothing  was  determined  by  the  Mas- 
ter; and  then  the  parties  come  here,  the 
plaintiffs'  solicitor  finding  out  that  he 
has  been  wrong  in  going  to  the  Master, 
and  that  he  ought  to  have  come  here  in 
the  first  instance.  I  think  that  the  alter- 
native should  have  been  put  in  a  different 
way,  but  I  do  not  think  that  that  &ult 
vitiates  the  notice  of  motion.  The  plain- 
tiffs do  not  wish  for  a  new  commission, 
but  it  is  acknowledged  by  the  plaintiffs 
that  there  has  been  a  miscarriage,  and  they 
ask  the  Court  to  let  the  defendant  have  a 
new  commission  to  cross-examine  their  wit- 
nesses ;  but  if  that  order  is  not  made,  and 
if  the  defendant  does  not  choose  to  have  a 
new  commission,  then  that  publication  may 
pass  under  the  commission,  which  has  been 
to  some  extent  executed.  It  is  said,  as 
to  the  first  alternative,  "How  can  you 
come  and  ask  for  a  commission  when  there 
is  no  certificate  of  the  Master  ?"  No  doubt 
this  Coi^l  will  not  issue  out  a  commission 
except  on  the  certificate  of  the  Master,  but 
when  the  Court  has  directed  a  commission 
to  issue  on  the  certificate  of  the  Master, 
and  when  the  defendant  says  publication 
ought  not  to  pass  because  of  miscarriage, 
in  consequence  of  his  not  having  been  able 
to  cross-examine  the  witnesses,  then  it  is 
not  for  the  Master  to  determine  whether 
the  cross-examination  requires  a  commis- 
sion, but  it  is  for  this  Court  to  determine 


whether,  by  reason  of  the  miscarriage,  there 
ought  to  be  a  renewal  of  the  commission 
to  set  right  what  may  have  occurred  upon 
that  miscairiage.  I  think  the  defendant 
is  at  liberty  to  choose  whether  he  will  have 
a  new  commission,  or  whether  publication 
shall  pass.  Declare,  the  Court  being  of 
opinion  that  the  defendant  should  elect 
which  to  take ;  and  the  defendant  electing 
to  take  a  new  commission  to  the  same 
Commissioners,  direct  the  plaintiffs  to 
issue  a  new  commission,  the  plaintifb  not 
to  examine  new  witnesses,  but  to  be  at 
liberty  to  cross-examine  witnesses  examined 
by  the  defendant.  Costs  to  be  costs  in 
the  cause. 


Parker,  V.C."> 
April  19.     3 


HTDER  V.  COLEMAN. 


Costs — Unopposed  Petition — Irrelevant 
Matter. 

An  unopposed  petition  contained  statements 
which  were  immaterial  to  the  prayer.  The 
Court  inserted  in  the  order  a  direction  to  the 
taxing  Master^  in  taxing  the  costs,  to  have 
regard  to  such  statements. 

A  petition  was  presented  in  this  cause 
praying  for  an  order  that  the  Master  might 
sell  a  certain  property  by  private  con- 
tract. 

The  petition  was  unopposed. 

Mr.  Steere,  for  the  petition. 

Parker,  V.C.  said  that,  on  reading  over 
the  petition,  he  perceived  that  it  contained 
several  statements  which  were  quite  imma- 
terial to  the  prayer  of  the  petition.  He 
could  not  pass  this  over ;  and  he  should, 
therefore,  insert  in  the  order  a  direction 
to  the  taxing  Master,  in  taxing  the  costs, 
to  have  reference  to  the  statements  con- 
tained in  the  petition,  and  to  allow  costs 
for  such  of  them  only  as  the  petition  re- 
quired. 
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re  THE  ST.    GEORGE  STEAM 

PACKET  COMPANY,  Ex  parte 

CROPPER. 


Company — Committee  for  Winding 
Costi  of  obtaining  an  Act  of  Parliament, 

A  committee  was  appointed  under  the 
provisions  of  the  deed  of  settlement  for  wind^ 
ing  up  the  affairs  of  a  joint-stock  company. 
The  existing  law  being  inadequate  for  the 
purpose,  the  committee  incurred  large  ex- 
penses  in  procuring  the  insertion  into  a  bill 
then  before  parliament  of  certain  clauses 
applicable  to  the  affairs  of  the  company  :^ 
Held,  affirming  the  decision  below,  that  these 
expenses  were  not  a  charge  against  the  com- 
pany,  not  being  authorized  by  the  deed  of 
settlement  or  by  the  individual  shareholders. 

On  the  14th  of  September  1843,  the 
St.  Gkorge  Steam  Packet  Company,  under 
the  powers  contained  in  the  72nd  clause 
of  the  partnership  deed,  was  dissolved; 
and  Abraham  Wood,  E.  Pike  and  J.  Pain, 
being  three  of  the  directors,  and  Edward 
Cropper,  G.  B.  Crewdson  and  J.  Potter, 
three  of  the  shareholders,  were  appointed 
a  committee  for  effectuating  the  dissolution 
and  winding  up  the  affairs  of  the  company; 
and  this  committee  appointed  Mr.  Rigge 
and  his  partners  to  act  as  their  solicitors. 
At  the  date  of  the  dissolution,  the  company 
were  indebted  to  various  persons  in  the 
sura  of  162,000/.,  and  had  assets  estimated 
at  91,000/.,  leaving  an  estimated  deficiency 
of  about  71,000/.  The  company  consisted 
of  three  hundred  and  fifty  shareholders. 
The  committee  prepared  and  circulated 
among  the  shareholders  a  statement  of 
accounts,  shewing  that  it  would  require 
a  contribution  of  120/.  per  share  to  dis- 
charge the  liabilities  of  the  company,  and 
required  the  immediate  payment  of  that 
amount.  The  whole  amount  authorized 
to  be  raised  by  the  deed  of  settlement 
having  been  fidly  paid  up  by  the  share- 
holders, the  committee  had  no  power  by 
action  or  otherwise  to  enforce  payment  of 
the  contributions  required  by  them,  and 
the  greater  part  remained  unpaid.  The 
committee  then  induced  several  creditors, 
upon  being  indemnified  against  costs,  to 
issue  writs  of  scire  facias,  on  judgments 
obtained  against  the  company,  against  the 
shareholders  who  had  not  paid.     But  these 
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proceedings,  not  being  productive,  were 
ultimately  abandoned.  In  1844,  the 
government  introduced  a  bill  into  parlia- 
ment for  winding  up  joint-stock  companies 
unable  to  meet  their  pecuniary  engage- 
ments (7  &  8  Vict.  c.  111.);  but  such  bill 
in  the  form  in  which  it  was  introduced  only 
applied  to  companies  then  carrying  on 
business,  and  not  to  such  as  had  been  dis- 
solved, and  the  remedies  proposed  were 
altogether  inapplicable  to  a  company  in 
the  position  of  the  St.  George  Steam 
Packet  Company,  as  the  bill  contained  no 
provisions  for  enforcing  payment  from  the 
shareholders  in  cases  where  the  assets 
should  prove  insufiicient  for  satisfying  the 
debts  and  losses  of  the  company.  Mr. 
Rigge,  by  the  direction  of  the  committee, 
went  up  to  London  at  various  times  during 
the  session,  for  the  purpose  of  procuring 
such  alterations  in  the  bill  as  would  make 
it  applicable  to  this  company,  and  enable 
them  to  wind  up  its  affairs.  After  various 
interviews  with  the  Board  of  Trade,  who 
had  charge  of  the  bill,  and  through  the 
influence  of  different  members  of  parlia- 
ment, whom  Mr.  Rigge  and  his  agent, 
Mr.  Field,  had  interested  in  the  matter, 
various  clauses  were  introduced  into  the 
bill,  extending  its  provisions  to  companies 
which  had  been  dissolved,  providing  for 
enforcing  the  rateable  payment  by  share- 
holders towards  the  losses  of  the  company 
where  the  assets  should  prove  insufficient 
for  the  discharge  of  their  liabilities,  and 
for  rendering  shareholders  resident  in  Ire- 
land and  Scotland  subject  to  the  provisions 
of  the  bill.  Mr.  Rigge,  on  his  return  from 
London,  reported  to  the  members  of  the 
committee  the  various  steps  he  had  taken 
for  carrying  out  the  purposes  aforesaid ; 
and  such  steps  were  ftilly  approved  of  by 
the  committee ;  and  he  was  then  instructed 
by  them  to  use  his  best  exertions  to  pro- 
cure the  making  of  the  orders  in  Chancery 
requisite  for  carrying  out  the  provisions  of 
the  act.  In  the  year  1845,  Mr.  Rigge 
several  times  visited  London,  and  had 
interviews  with  Lord  Langdale  and  the 
Board  of  Trade  with  respect  to  such  orders. 
In  the  same  year,  the  government  intro- 
duced a  bill  for  extending  the  provisions  of 
the  former  act  to  Ireland ;  and  Mr.  Rigge, 
after  considerable  difllculty,  obtained  the 
insertion  of  a  clause  enabling  the  company 
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to  be  wound  up  in  England.  During  the 
sessions  of  1846  and  1847,  Mr.  Rigge 
several  times  visited  London  to  attend  to 
the  progress  of  the  bill,  and  reported  to  the 
committee  the  steps  he  had  taken  therein, 
which  were  adopted  and  approved. 

The  72nd  clause  of  the  deed  of  settle- 
ment under  which  the  company  was  dis- 
solved was  as  follows : — 

'*  That  an  absolute  and  entire  dissolu- 
tion of  the  company  and  determination  of 
this  partnership  may  lawfully  take  place 
on  the  terms  hereinafter  expressed,  and  on 
no  other  terms;  that  is  to  say,  by  and 
with  the  consent  and  approbation  of  two- 
thirds  at  least  in  number  and  in  value  of 
the  votes  of  the  shareholders  present  in 
person,  and  voting  at  each  of  two  succes- 
sive meetings  of  the  proprietors,  and  each 
meeting  to  be  for  that  purpose  exclusively, 
respectively  convened  by  the  directors,  by 
one  calendar  month's  notice  at  least,  (to 
be  signed  by  the  clerk  for  the  time  being), 
by  advertisement  in  a  Liverpool  and  Dub- 
lin newspaper ;  and  that  proper  measures 
for  effectuating  such  dissolution  shall  be 
taken  by  a  committee,  to  be  composed  of 
three  of  the  directors  for  the  time  being 
of  the  company,  and  by  an  equal  number 
of  persons  to  be  elected  by  the  majority 
of  votes  of  the  shareholders  present  and 
voting  at  the  latter  of  such  meetings ; 
and  that  after  such  dissolution  the  affairs 
and  concerns  of  the  company  shall,  with 
all  convenient  speed,  be  wound  up,  and 
the  debts  and  liabilities  of  and  claims  on 
the  company  shall  be  satisfied,  discharged, 
or  otherwise  sufficiently  provided  for  ;  and 
all  the  vessels,  boats,  engines  and  other 
property  and  effects,  securities  or  assets, 
guaranties,  and  other  funds,  and  interest 
and  benefit  of  existing  engagements,  shall 
be  converted;  and  for  that  purpose  all 
outstanding  debts  owing  to,  and  the  bene- 
fit of  engagements  belonging  to  the  com- 
pany, may  be  sold  for  money,  and  the 
balance,  if  any,  of  the  assets  and  property 
of  the  company  shall  be  divided  among  the 
persons  who  shall  be  the  respective  share- 
holders at  the  period  of  dissolution,  and 
their  respective  executors  and  administra- 
tors, rateably  and  in  proportion  to  the 
amount  of  their  respective  shares  at  that 
time.  Any  of  the  shareholders,  not  being 
a  director,  may  become  purchasers  of  any 


of  the  assets  of  the  company  which  shall 
be  sold ;  and  the  majority  of  voters,  ac- 
cording to  the  rules  of  voting  hereinbefore 
contained,  present  and  voting  at  any  such 
special  meeting  to  be  convened  for  the 
purpose,  may  declare  the  accounts  of  the 
company  finally  closed  and  the  assets  of 
the  company  fully  administered,  or  with 
such  exceptions  as  they  may  think  fit  to 
declare :  and  the  directors,  trustees,  and 
all  other  parties  to  be  relieved  and  dis- 
charged, with  or  without  such  exceptions, 
from  all  suits,  claims,  and  demands  under 
and  by  virtue  or  in  consequence  of  these 
presents,  and  they  shall  be  released  and 
discharged  according  to  such  resolution, 
and  in  the  forms  and  under  the  modifica- 
tions, thereof." 

An  order  was  obtained  under  the  Joint- 
Stock  Companies  Winding-up  Act  1848, 
for  winding  up  the  affairs  of  the  company. 
The  bill  of  costs  of  Mr.  Rigge,  for  journeys 
and  professional  advice  in  the  matters 
before  mentioned,  amounted  to  upwards  of 
2,0002.,  and  for  that  amount  the  present 
applicants  claimed  to  be  creditors  of  the 
company.  The  Master  rejected  the  claim, 
and  upon  appeal,  K.  Bruce,  Y.C.  affirmed 
the  Master's  decision ;  and  the  present 
motion  was  by  way  of  appeal  from  the 
decision  of  the  Vice  Chancellor. 

Mr,  Roll  and  Mr.  Selwyn,  for  the  appeal. 
Mr,  Bacon  and  Mr,  J.  V,  Prior,  contra. 

The  Lord  Chancellor  (Truro). — This 
case  appears  to  me  to  be  unaccompanied  with 
any  serious  difficulties.  Certain  individuals 
became  partners  under  a  deed,  which  regu- 
lated their  liabilities  inter  se,  their  extrinsic 
liabilities  remaining  to  be  regulated  by 
the  general  law.  As  between  themselves, 
it  was  competent  to  them  to  come  to  such 
arrangements  as  they  might  think  fit ;  but 
it  was  not  in  the  power  of  any  portion  of 
the  body  to  vary  the  liabilities  of  the  indi- 
viduals. In  this  case  it  appears  that  the 
company  were  in  a  condition  that  rendered 
it  desirable  to  wind  up  their  affairs  ;  and  I 
am  told  that  those  who  interfered  in  the 
endeavour  to  wind  up  the  concern,  did  so, 
not  by  resorting  to  the  provisions  of  the 
deed,  but  by  inducing  creditors  to  bring 
actions  or  issue  writs  of  scire  facias  against 
individuals,  with  a  view  of  charging  those 
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individuals  with  the  debts  of  individual 
creditors.  Whether  that  was  a  proper 
course  of  proceeding  is  not  a  question 
before  the  Court.  It  was  found  in  the 
result  that  these  proceedings  were  not  cal- 
culated to  produce  the  desired  result,  and 
they  then  agreed  to  dissolve  the  company 
according  to  the  provisions  of  the  deed. 

When  the  partners  engaged  with  each 
other  under  that  deed,  they  might  or  they 
might  not  have  known  what  were  their 
legal  obligations  under  that  deed  ;  but  it  is 
clear  that  they  meant  to  be  bound  by  the 
existing  law,  and  not  blindly  to  enter  into 
a  contract  that  their  liabilities  should  be 
regulated  by  some  future  and  unknown 
law.  Nor  does  it  appear  that  at  the  meeting 
for  the  dissolution  of  the  company  there 
was  any  suggestion  of  an  intention  to  apply 
for  a  new  law  to  regulate  the  rights  and 
remedies  in  a  manner  different  ^m  that 
under  the  existing  contract ;  but  the  com- 
mittee was  appointed  with  reference  only 
to  a  view  of  proceeding  consistently  with 
the  provisions  of  the  deed.  These  pro- 
visions might  or  might  not  be  competent 
for  the  purpose;  but  each  of  the  pro- 
prietors had  a  right  to  a  voice  in  consent- 
ing whether  the  funds  of  the  company 
should  be  applied  to  the  obtaining  of  a 
new  law,  which  was  to  increase  their  lia- 
bilities and  give  new  remedies.  Those 
who  concurred  in  appointing  the  com- 
mittee had  no  ground  for  supposing  that 
the  committee  would  procure  a  new  law 
for  winding  up  the  company.  They  con- 
templated that  the  present  law  was  suf- 
ficient ;  but  if  inadequate,  they  never 
contemplated  that  a  new  law  was  to  be 
obtained  at  their  expense;  or  that,  at  their 
expense  an  application  should  be  made  to 
improve  the  general  law,  where  the  object 
of  the  new  law  would  be  to  increase  the 
liabilities  and  give  facilities  against  certain 
members  of  the  company.  That  would 
certainly  not  improve  their  condition  as 
individuals.  Individuals  who  authorize 
a  committee  to  wind  up  their  affairs,  might 
weU  express  their  surprise  if  they  should 
be  attempted  to  be  charged  with  the  ob- 
taining of  such  a  new  law.  The  committee 
was  clearly  appointed  with  reference  to 
the  state  of  the  law,  the  circumstances, 
and  the  liabilities  as  they  existed  at  the 
date  of  their  appointment.     Now,  though 


the  general  body  of  the  subscribers  must 
have  supposed  that  the  existing  law  was 
to  be  applied,  it  appears  that  some  had  a 
latent  intention  of  endeavouring  to  obtain 
a  new  law   to  improve  the  condition  of 
some  who   were   primarily  liable    to    the 
creditors ;  and  the  bill  in  question  opens 
with  the   consideration   of  getting   some 
clauses  introduced  into  a  bill  brought  into 
parliament  by  the  government  which  should 
embrace  the  circumstances  of  this  particu- 
lar company,  and,  of  course,  other  com- 
panies under  the  like  circumstances.     But 
the  committee  started  with  the  intention 
of  obtaining  a  new  law ;  and,  as  far  as  I 
have  gone  through  the  items,  the  whole 
bill  appears  to  be  directed  to  that  object. 

It  is  said  that  the  solicitors  have  a  right 
to  be  paid ; — that  the  Court  has  nothing  to 
do  with.  If  the  solicitors  gave  the  com- 
mittee due  caution  as  to  what  they  were 
about,  and  that  it  was  not  within  the  scope 
of  the  authority  given  to  the  committee, 
they  are  entitled  to  be  paid ;  but  if  the 
committee  trusted  to  them  to  keep  them 
within  the  limits  of  their  authority,  and  if, 
by  oversight  or  mistake,  the  solicitors  led 
them  into  error  by  overstepping  their  au- 
thority, and  put  them  to  great  expense, 
that  is  a  matter  between  them  and  the 
committee ;  but  it  has  no  connexion  with 
the  general  liabilities  of  the  company.  The 
solicitors  start  with  seeing  if  a  new  law 
could  be  obtained  :  the  bill  proceeds  with 
that  view;  they  have  divers  communi- 
cations with  the  various  departments  of 
government  and  various  counsel,  to  see 
what  clauses  are  necessary  to  be  inserted 
in  the  bill  with  reference  to  this  company. 
Dealing,  therefore,  with  that  part  of  the 
bill,  my  opinion  is,  that  the  decision  of  the 
Court  below  and  of  the  Master  was  correct, 
and  that  it  was  not  within  the  authority  of 
the  committee  to  set  about  procuring  a 
general  or  a  particular  act  of  parliament. 

It  was  said  that  they  were  authorized  to 
take  **  the  proper  means  for  winding  up  the 
company."  That  means,  of  course,  within 
the  deed  of  partnership,  and  if  those  means 
are  found  impracticable,  then  they  should 
have  applied  to  those  at  whose  expense 
they  meant  to  act  for  further  powers ;  and 
the  liability  would  be  confined  to  those 
persons  who  adopted  their  suggestion. 
The  committee  were  bound  to  resort  to 
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such  means  as  the  deed  authorized,  and 
no  other;  and  they  had  no  implied  au- 
thority to  incur  expense  not  within  the 
terms  of  the  deed.  It  was  said  that  there 
is  authority  under  the  76th  clause  of  the 
deed  to  apply  for  an  act  of  parliament ; 
hut  that  evidently  has  no  reference  to  the 
winding  up  of  the  company,  but  is  di- 
rected to  a  different  object,  namely,  the 
carrying  out  the  objects  of  the  company 
and  procuring  certain  privileges,  such  as  a 
charter;  and  when  you  find  an  express 
clause,  the  72nd,  directed  to  the  winding 
up  of  the  company,  which  is  altogether 
silent  as  to  the  authority  to  procure  an  act 
of  parliament,  and  afterwards  find  in  the 
76th  clause  the  language  I  have  referred 
to,  the  distinction  between  the  two  clauses 
is  perfectly  clear.  Considering,  therefore, 
this  committee  only  authorized  at  the 
expense  of  the  company  to  prosecute  snch 
remedies  as  were  incident  to  the  partner- 
ship founded  upon  the  deed,  it  was  said 
that  there  were  other  applications  to  pro- 
cure certain  orders.  All  these  appear  to 
me  to  be  orders  and  rules  which  it  was 
desired  to  obtain  for  the  purpose  of  incor- 
porating them  with  that  act  of  parliament ; 
and  there  were  no  applications  independent 
of  that  act  of  parliament.  Again,  the 
discretion  of  applying  for  an  act  of  par- 
liament was  by  the  deed  committed  to  the 
directors ;  but  this  committee  was  formed 
partly  of  directors  and  partly  of  other  per- 
sons, and  to  this  body  no  such  discretion 
was  delegated.  The  act,  then,  is  out  of 
the  question ;  and  with  respect  to  that 
portion  of  the  bill  for  obtaining  orders,  that 
does  not  appear  to  have  entered  into  the 
minds  of  the  parties  until  they  had  ceased 
contemplating  the  winding  np  of  the  com- 
pany under  the  existing  law ;  and  it  turned 
out  to  be  an  abortive  attempt.  Whether  or 
not  they  rendered  a  public  service  in  im- 
proving the  act  of  parliament  which  after- 
wards passed,  the  Court  has  nothing  to  do 
with.  It  can  furnish  no  ground  for  these 
particular,  charges  against  the  company. 
They  had  no  authority  to  incur  any  part 
of  the  bill  with  the  payment  of  which  they 
now  seek  to  charge  the  company ;  and, 
therefore,  the  order  of  the  Vice  Chancellor 
must  be  affirmed,  and  the  motion  dismissed, 
with  costs. 
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KlNDERSLET,  Y.C. 

March  4,  18 

Marriage,  Restriction  upon — Charitable 
Bequest — Repair  of  a  Tomb. 

A  testator  directed  his  executors  to  sell 
the  whole  of  his  real  and  personal  estate,  and 
invest  the  proceeds  in  some  government  an- 
nuity for  the  benefit  of  his  wife  and  M.  Z, 
to  be  equally  divided  between  them,  and  at  the 
death  of  either  of  them  her  share  was  to  pass 
to  the  survivor,  and  in  case  either  his  widow 
or  M.  L*  should  marry  or  live  in  a  state 
of  adultery,  then  her  share  to  pass  to  the 
other,  but  if  they  both  should  marry,  then 
their  shares  to  go  to  his  nephew.  The  testator 
also  directed  his  wife  and  M.  L.  out  of  their 
annuity  to  keep  in  good  repair  the  tomb  in 
which  he  was  buried : — Held,  that  the  re^ 
striciion  upon  marriage  was  good  as  related 
to  the  widow,  but  was  not  good  with  respect 
to  M.  L,  who  was  a  single  woman. 

Held,  also,  that  the  direction  to  the  testa- 
tor's widow  and  M.  L.  to  repair  the  tomb, 
which  was  confined  to  the  lives  of  the  an* 
nuitants,  was  not  void  on  the  ground  of 
perpetuity. 

George  Lloyd,  by  his  will,  dated  the 
13th  of  October  1842,  in  the  first  place 
appointed  Mr.  Robert  Browning,  jun.  and 
Mary  Martha  Lockley  executor  and  ex- 
ecutrix of  his  will.  He  then  requested 
that  at  his  decease  his  body  might  be 
placed  in  a  good  sound  oak  inner  coffin, 
one  inch  and  a  half  thick,  and  the  outer 
one  of  good  sound  oak,  one  inch  and  a  half 
thick,  cemented  together  and  varnished, 
and  no  cloth  was  to  be  made  use  of  on  the 
outside  of  the  coffin,  and  at  the  expiration 
of  fourteen  days  to  be  interred  in  the  vault 
in  St.  Mary's  Churchyard  at  Chatham.  And 
he  desired  that  every  unnecessary  expense 
attending  his  funeral  might  be  avoided,  and 
that  no  person  orpersons  whomsoever  might 
be  deposited  in  the  said  vault,  save  Mary 
Martha  Lockley,  if  she  continued  a  single 
woman,  and  living  a  chaste  life.  He  then 
gave  and  bequeathed  to  Mary  Martha 
Lockley  his  household  furniture,  glass, 
china,  silver  plate,  jewellery,  linen,  &c. 
for  her  own  use  and  benefit,  and  directed 
his  executor  or  executrix  to  pay  his  funeral 
expenses,  and  collect  all  monies,  securities 
for    money,   and    all    other  property  of 
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whatsoever  description  of  which  he  might 
die  possessed  ;  and  his  said  executor  or 
executrix  was  to  sell  or  cause  to  be  sold, 
to  the  best  advantage,  the  whole  of  his 
personal  and  real  estate,  and  invest  the 
proceeds  of  such  sale  in  some  government 
annuity,  for  the  benefit  of  his  wife,  Lucy 
Lloyd  and  Mary  Martha  Lockley;  and 
when  the  amount  of  the  said  government 
annuity  should  be  ascertained,  then  the 
said  sum  of  money  so  raised  by  the  way  of 
annuity  on  the  joint  lives  of  his  wife  Lucy 
Lloyd  and  Mary  Martha  Lockley,  was  to 
be  equally  divided,  share  and  share  alike, 
between  Lucy  Lloyd  and  Mary  Martha 
Lockley;  and  at  the  death  of  either  of 
the  above-named  Lucy  Lloyd  and  Mary 
Martha  Lockley,  her  share,  at  her  death, 
was  to  pass  to  the  survivor  of  the  two 
above-named  Lucy  Lloyd  and  Mary  Mar* 
tha  Ijockley,  on  the  day  of  her  decease ; 
and  in  case  either  Lucy  Lloyd  or  Mary 
Martha  Lockley  should  marry  or  live  in  a 
state  of  adultery,  then  her  share  should 
pass  to  the  other,  the  same  as  if  death  had 
taken  place ;  and  should  Lucy  Lloyd  and 
Mary  Martha  Lockley  both  marry,  then 
their  shares  and  interest  should  pass  to  his 
nephew,  Samuel  Hayes,  of  Woolwich,  in 
case  Lucy  Lloyd  or  Mary  Martha  Lockley 
should  fail  in  fulfilling  the  conditions  of 
his  will.  And  further  the  testator  desired 
that  his  wife  Lucy  Lloyd  and  Mary  Mar- 
tha Lockley  should,  out  of  the  annuity 
they  received,  keep  in  good  sound  repair 
the  tomb  and  vault  at  Chatham  Church- 
yard that  belonged  to  him,  and  cause  to 
be  painted  the  said  tomb  and  vault  every 
four  years,  or  if  required,  more  frequently ; 
and  in  default  or  failure,  they  should  lose 
or  forfeit  the  claim  to  the  annuity,  and  any 
person  thereafter  that  should  receive  the 
annuity  should  be  bound  to  perform  the 
same  conditions.  The  testator  then  di- 
rected his  executrix  or  executor  to  ascer- 
tain the  amount  of  money  received  by  his 
wife  Lucy  Lloyd  from  the  Chatham  Dock- 
yard Society  (which  might  be  by  the  secre- 
tary's yearly  report),  and  when  that  amount 
should  be  ascertained  by  his  executrix  or 
executor,  the  said  Mary  Martha  Lockley 
would  be  entitled  to  the  half  of  the  sum  so 
received  by  his  wife  Lucy  Lloyd  from  the 
said  society;  and  should  his  wife  Lucy 
Lloyd  refuse  to  pay  the  half  of  the  sum  so 


received  by  her  from  the  society,  then  his 
executrix  and  executor  were  to  stop  so 
much  of  the  share  of  the  government  an- 
nuity that  his  wife  Lucy  Lloyd  should 
receive,  as  would  make  good  her  half  of  the 
dockyard  pension  money  to  Mary  Martha 
Locldey,  so  that  there  might  be  an  equal 
division  of  money  between  Lucy  Lloyd 
and  Mary  Martha  Lockley. 

The  testator  afterwards  made  a  codicil, 
dated  the  12th  of  October  1844,  which 
was  to  the  following  efiect : — That  having 
entered  into  an  agreement  with  Mr.  J. 
W.  Pyle  to  let  him  his  house  at  Barnes, 
on  a  lease  for  fourteen  or  twenty-one 
years,  at  a  yearly  rental  of  48/.  per  an- 
num, to  be  paid  qusrterly,  he  now  made 
this  offer,  that  at  the  expiration  of  the 
first  fourteen  years  of  the  said  lease  of 
twenty-one  years,  should  he,  the  said  Mr. 
Pyle,  wish  to  continue  the  lease,  he  might 
do  So  upon  paying  to  his  executrix  or 
executor  (in  case  he  should  then  have 
departed  this  life)  the  sum  of  481.  yearly 
during  the  lifetime  of  his  wife  Lucy  Lloyd 
and  Mary  Martha  Lockley.  And  further, 
the  said  Mr.  Pyle  was  to  pay,  after  the 
death  of  his  wife  Lucy  Lloyd  and  Mary 
Martha  Lockley,  within  six  months,  the 
sum  of  200/.,  clear  of  all  costs,  charges, 
and  expenses,  and  to  invest  the  said  200/. 
in  the  new  3/.  5«.  per  cent,  annuities  of 
the  Bank  of  England,  in  the  joint  names 
of  the  minister  and  churchwardens  of  St. 
Mary's  Church,  Chatham,  in  the  county  of 
Kent,  as  trustees  for  the  time  being.  If 
the  above  stipulations  were  fulfilled  in 
every  point  by  the  said  Mr.  Pyle,  as 
respected  the  payment  of  the  48/.  and 
the  investment  of  the  200/.  in  the  Bank 
of  England,  then  he  gave  and  bequeath- 
ed the  said  house  at  Barnes  to  the  said 
Mr.  Pyle  for  ever. 

The  testator  afterwards  made  a  second 
codicil  to  his  will,  dated  the  14th  of 
October  1844,  by  which  he  directed  that 
his  house  at  Barnes,  then  in  the  occu- 
pation of  Mr.  Pyle,  should  not  be  sold, 
but  let  at  a  yearly  rental,  or  on  lease,  to 
the  best  advantage,  for  the  benefit  of  his 
wife  Lucy  Lloyd  and  Mary  Martha  Lock- 
ley,  and  the  proceeds  of  the  rent  applied 
as  set  forth  in  his  will,  subject  to  all  the 
conditions  contained  in  his  will,  the  same 
as  if  the  house  had  been  sold,  share  and 
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share  alike;  and  after  the  death  of 
his  wife  Lucy  Lloyd  and  Mary  Martha 
Lockley,  or  in  case  Mr.  Pyle,  of  Barnes, 
should  refuse  to  accept  the  offer  made 
to  him  hy  the  previous  codicil,  or  in  de- 
fault of  Lucy  Lloyd  and  Mary  Martha 
Lockley  fulfilling  the  conditions  contained 
in  his  will,  he  gave  and  bequeathed  upon 
trust,  the  said  house  at  Barnes  to  the 
minister  and  churchwardens  of  St.  Mary's 
Church,  Chatham,  for  the  said  minister 
and  churchwardens  to  apply  the  produce 
of  the  rent  of  the  said  house  as  follows  : — 
First,  to  take  for  themselves  5/.  every  year 
for  their  expenses,  of  the  rent  or  proceeds 
out  of  the  said  house  at  Barnes,  and  fur- 
ther to  keep  in  good  sound  repair  the  vault 
and  tomb,  and  cause  the  said  tomb  to  be 
painted  every  third  year,  that  belonged  to 
him,  in  Chatham  Churchyard;  then  the 
residue  and  remainder  of  the  said  rent  to 
be  applied  for  the  benefit  of  his  nephew, 
Samuel  Hayes,  of  Woolwich;  and  after  the 
death  of  the  above  Samuel  Hayes,  then 
the  residue  and  remainder  of  the  said  rent 
to  be  applied  for  the  benefit  of  the  Church 
Missionary  Society  attached  to  St.  Mary's 
Church,  Chatham.  And  he  further  desired 
that  if  the  said  Mr.  Pyle  should  accept 
the  offer  of  the  house  at  Barnes,  then  the 
interest  of  the  200/.,  invested  by  him  in 
the  Bank  of  England,  in  the  new  31.  da. 
per  cent.,  in  the  joint  names  of  the  minister 
and  churchwardens  of  St.  Mary's  Church, 
Chatham,  should  be  applied  as  follows  : — 
First,  the  said  minister  and  churchwardens 
to  take  for  themselves  each  ll.  Is.  every 
year;  then  the  residue  and  remainder  of  the 
interest  of  the  2002.  to  be  applied  in  keep- 
ing in  good  sound  repair  the  vault  and 
tomb,  and  to  cause  the  said  tomb  to  be 
painted  every  third  year,  that  belonged  to 
him  in  Chatham  Churchyard ;  and  if  any 
surplus  remained,  after  the  expenditure  of 
the  cash  on  the  tomb  and  vault,  then  it 
should  be  given  to  the  Church  Missionary 
Society  attached  to  St.  Mary's  Church, 
Chatham. 

The  testator  died  in  the  year  1848,  leav- 
ing his  wife  Lucy  Lloyd  and  Mary  Martha 
Lockley  surviving  him ;  Samuel  Hayes, 
the  nephew  of  the  testator,  was  also  living 
at  his  death. 

This  bill  was  filed  for  the  administration 
of  the  estate  of  the  testator,  and  upon  a 


reference  to  the  Master  it  appeared  that 
Mr.  Pyle  had  declined  the  offer  made  him 
by  the  testator. 

When  the  cause  came  before  the  Court, 
in  February  1850,  the  Vice  Chancellor 
decided  that  the  bequests  in  favour  of  the 
minister  and  churchwardens  and  the  Mis- 
sionary Society  were  void.  The  questions 
now  argued  were,  whether  the  restrictions 
upon  the  marriage  of  the  widow  of  the 
testator  and  of  Mary  Martha  Lockley  were 
void,  and  whether  the  direction  to  repair 
the  testator's  tomb  was  void  or  not. 

Mr,  TorrianOf  for  the  widow  and  Mary 
Martha  Lockley,  submitted  that  the  tes- 
tator having  given  an  annuity  to  his 
widow  and  Mary  Martha  Lockley,  on 
condition  that  if  they  married  the  annuity 
should  go  over  to  other  parties,  the  re- 
striction was  void,  and  the  life  estate  was 
unconditional.  In  Sheffield  v.  Lord  Orrery 
(1)  it  was  held  that  restraint  on  the  mar- 
riage of  a  testator's  widow  was  not  in- 
valid, and  had  this  testator  confined  the 
condition  to  the  widow  it  would  stand ;  so 
also  in  Rishton  v.  Cohh  (2).  But  here  the 
testator  had  associated  with  his  widow  in  the 
condition  Mary  Martha  Lockley,  a  single 
woman.  In  Morley  v.  Rennoldson{Z)  the 
testator  annexed  to  the  bequest  to  his 
daughter  a  condition  that  it  should  go  over 
in  the  event  of  her  marrying ;  but  there, 
though  the  daughter  was  afflicted  with 
nervous  debility,  the  restraining  clause  was 
held  to  be  void.  In  Grace  v.  Wehh  (4)  the 
testator  gave  an  annuity  of  402.  to  a  single 
woman,  which  he  directed  to  be  reduced 
to  202.  in  case  she  married.  Lord  Cotten- 
ham,  in  2  Phillips,  701,  reversed  the  de- 
cision of  Sir  L.  Shadwell,  upon  the  ground 
that  the  gift  was  a  contract  to  pay  402. 
until  marriage,  and  202.  afterwards,  but  he 
did  not  disturb  the  principle  on  which  the 
case  had  been  decided  by  the  Vice  Chan- 
cellor of  England.  The  condition,  there- 
fore, was  void  as  to  Mary  Martha  Lockley, 
and  as  she  was  joined  by  the  testator  with 
the  widow,  it  was  void  as  to  both. 

(1)  8  Atk.  282. 

(2)  9  Sim.  616  ;  s.  c.  5  Myl.  &  Cr.  145  ;  9  Law 
J.  Rep.  (m.8.)  Chanc.  110. 

(3)  2  Hare,  670;   a.  c.  12  Law  J.  Rep.  (n.s.) 
Chanc  372. 

(4)  16  Sim.  384;   a.  c.  18  Law  J.  Rep.  (ics.) 
Chanc.  13. 
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Mr,  Haldane  appeared  for  Mr.  Pyle  in 
the  same  interest. 

Mr,  MaUns  and  Mr,  Collins^  for  the 
heir-at-law,  said  it  was  clear  that,  as  re« 
garded  the  widow,  the  restriction  against 
marriage  was  good :  the  rule  had  been 
relaxed  to  this  extent ;  but  as  to  single 
women,  there  was  much  difference  of  opin- 
ion expressed  by  Judges,  and  the  distinc- 
tion, was  exceedingly  minute.  However  in 
this  case  it  was  submitted  that  the  condi- 
tion as  to  the  marriage  of  Mary  Martha 
Lockley  was  good.  The  following  cases 
were  cited — 

Chapman  v.  Brovfu,  6  Ves.  404. 
Cherry  v.  Moiiy  1  Myl.  &  Cr.  123  ; 
s.  c.  5  Law  J.  Rep.  (n.s.)  Chanc.  65. 
Monypenny  v.  Dering^  15  Jur.  1050. 
Rishton  v.  Cobb,  5  Myl.  &  Cr.  145  ; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc. 
110. 

Mr.  Begbie,  for  Samuel  Hayes,  the 
nephew  of  the  testator,  contended  that  the 
restriction  upon  the  marriage  was  perfectly 
good,  as  it  was  a  limitation,  and  not  a 
condition,  and  a  limitation  until  marriage 
had  always  been  held  to  be  good.  Vice 
Chancellor  Wigram  expressed  his  opinion 
that  Morley  v.  Rennoldson  would  not  govern 
other  cases,  as  it  depended  upon  its  own  cir- 
cumstances. Subject  to  any  interest  which 
the  Court  might  consider  the  two  ladies 
had,  the  nephew  took  an  absolute  interest 
in  all  the  copyhold  property.  The  follow- 
ing cases  were  also  cited — 

Hill  V.  the  Bishop  of  London,  1  Atk. 

618. 
Miiford  V.  Reynolds,  1  Ph.  185,  706 ; 

s.  c.  17  Law  J.  Rep.  (n.s.)  Chanc. 

238. 

Mr.  Torriano,  in  reply. 

March  18.  —  Kindersley,  V.C.  —  The 
question  in  this  case  arises  upon  the  construc- 
tion of  the  will  of  George  Lloyd.  The  will 
is  not  very  intelligible.  The  testator  appears 
to  have  been  a  person  who  was  not  entirely 
destitute  of  education,  but  was  not  able  to 
express  his  intentions  in  very  clear  or  in- 
telligible language ;  still  it  is  not  difficult 
to  come  to  a  conclusion  as  to  his  general 
intentions.  He  apparently  had  no  child- 
ren, but  he  left  a  widow  and  a  person  named 
Mary  Martha  Lockley  surviving  him,  who 


seemed  a  friend,  or  a  person  for  whom 
he  desired  to  make  a  provision,  though  no 
relation.  He  had  also  a  nephew,  Samuel 
Hayes ;  and  the  principal  objects  of  his 
bounty  seem  to  have  been  his  widow  and 
Mary  Martha  Lockley,  and  in  some  degree 
he  seems  to  have  desired  to  do  something 
for  his  nephew.  In  the  first  part  of  the 
will  there  is  a  clear  intention  that  the 
executors  should  convert  all  the  real  and 
personal  estate  into  money,  and  invest  that 
money  in  a  government  annuity  for  the 
lives  of  his  widow  and  Mary  Martha  Lock- 
ley,  and  the  life  of  the  survivor.  So  far 
there  is  no  difficulty  whatever ;  he  gives 
an  annuity  for  their  joint  lives  and  the  life 
of  the  survivor ;  then  he  goes  on  as  to  the 
restriction  upon  marriage. 

Now,  with  respect  to  that  which,  as  a  con- 
dition subsequent,  attaches  to  the  previous 
gift,  I  think,  according  to  the  authorities,  it 
is  not  void  as  regards  the  wife.  The  law 
recognizes  in  the  husband  that  species  of 
interest  in  the  widowhood  of  his  wife, 
which  makes  it  lawful  for  him  to  restrain 
a  second  marriage,  that  is  to  say,  that  the 
provision  which  he  has  made  shall  cease 
upon  a  second  marriage.  I  have  no  doubt, 
also,  that  with  respect  to  either  his  wife  or 
a  stranger,  a  testator  may  give  an  annuity, 
to  continue  so  long  as  she  remains  single 
and  unmarried ;  but  as  to  a  person  not  a 
wife,  if  he  first  gives  her  a  life  or  other 
estate,  and  then  appends  a  condition  to 
defeat  that  estate  if  she  marries,  that  would 
not  be  good.  If  I  am  right  in  this  view  of 
the  law,  the  efiect  of  that  clause  is,  that  if 
the  wife  should  marry,  her  share  would  go 
over  to  Mary  Martha  Lockley  ;  but  if  Mary 
Martha  Lockley  should  marry  she  would 
lose  nothing. 

But  then  comes  another  condition  or 
provision,  "  And  should  Lucy  Lloyd 
and  Mary  Martha  Lockley  boUi  marry, 
then  their  shares  and  interest  shall  pass 
to  my  nephew,  in  case  Lucy  Lloyd  and 
Mary  Martha  Lockley  fail  in  fulfilling 
the  conditions  of  this  my  will."  Now,  that 
is  a  sentence  part  of  which  is  intelligible, 
but  as  a  whole  it  is  not  very  easy  to  say 
what  the  testator  meant.  So  far  as  he 
meant  to  give  the  property  over  in  the 
event  of  their  marrying  again,  it  is  clearly 
void  with  respect  to  Mary  Martha  Lock- 
ley,  as  I  said  before.  But  the  testator 
imposes  another  condition  as  to  his  tomb ; 


600 


COURTS  OF  CHANCERY : 


[New  SfiRiBS 


and  the  difficulty  is  to  know  whether  he 
meant  to  say,  if  Lucy  Lloyd  and  Mary 
Martha  Lockley  both  marry  or  fail  in  ful- 
filling the  condition,  or  if  he  meant  to  say, 
in  the  conjunctive,  if  they  both  marry  and 
fail,  &c.  My  impression  is,  that  he  meant,  at 
all  events,  that  if  they  both  married  it  was 
to  go  over ;  and  I  think  that  void. 

But  he  adds  another  condition  as  to  the 
tomb.  Now,  I  am  satisfied  that  a  condition  for 
keeping  a  tomb  in  repair  is  not  a  charitable 
use,  and  is  not  illegal.  It  may  be  illegal 
to  invest  property  in  perpetuity  in  trust  for 
that  purpose,  so  as  to  create  a  perpetuity ; 
but  a  direction  that  the  wife  and  Mary  Mar- 
tha Lockley  are,  during  their  lives,  to  enjoy 
the  annuity,  and  are  to  keep  the  tomb  in 
repair,  is  quite  lawful ;  it  is  a  valid  con- 
dition imposed  upon  the  enjoyment.  I 
consider,  therefore,  that  Lucy  Lloyd  and 
Mary  Martha  Lockley  are  obliged,  out  of 
the  annuity,  to  keep  the  tomb  in  repair. 

Then,  there  is  a  direction  about  which 
there  is  no  question,  that  his  executors  shall 
ascertain  the  amount  of  money  which  the 
wife  is  entitled  to  from  a  certain  society, 
which  the  Master  must  inquire  about.  But 
nothing  turns  upon  that. 

So  &r,  then,  the  testator  directed  the  sale 
of  all  his  refd  estate,  for  the  purpose  of 
purchasing  an  annuity  for  the  two  lives ; 
and  by  a  codicil  he  refers  to  this.  Amongst 
the  testator's  estates  was  a  copyhold  at 
Barnes,  which  is  let  to  Mr.  Pyle.  Mr. 
Pyle  is  lessee  for  fourteen  years,  at  48/., 
and  he  says,  **  if  you  choose  to  accept  this 
offer,  you  may  do  so  upon  the  terms  of  pay- 
ing 48/.  during  the  life  of  my  wife  and 
Mary  Martha  Lockley,"  and  then  200/. 
more,  which  is  to  be  invested  in  the  funds, 
but  he  does  not  direct  any  trust,  and  it 
appears  Mr.  Pyle  has  declined  the  offer. 
Then  comes  the  second  codicil,  and  by 
that,  after  referring  to  the  fact  that  by  his 
will  he  had  directed  a  sale,  he  says  it  shall 
not  be  sold,  but  let,  and  so  on.  This 
language  is  very  inartificial,  and  if  you 
take  it  as  it  stands,  it  clearly  does  not 
express  the  meaning  which  ought  to  be 
extracted  from  the  whole  of  the  codicil. 
What  the  testator  must  have  intended  was, 
if  Mr.  Pyle  does  not  accept  the  offer,  then 
let  the  house  continue  to  be  let,  and  the 
rent  to  be  paid  to  Lucy  Lloyd  and  Mary 
Martha  Lockley  during  their  lives,  and  the 
life  of  the  survivor;  and  he   afterwards 


devises  it  to  the  minister  and  churchwardens, 
if  Lucy  Lloyd  and  Mary  Martha  Lockley 
fail  to  fulfil  the  conditions  of  the  will,  and 
I  see  no  reason  why  the  limitation  over,  in 
the  event  of  their  not  fulfilling  that  con- 
dition, is  not  good :  that  is,  assuming  that 
the  devise  over  is  valid.  But  the  devise 
to  the  minister  and  churchwardens  is  de- 
clared to  be  upon  this  trust ;  first,  to  take 
5/.  which  would  not  be  of  itself  illegal  if 
the  duty  they  were  to  perform  was  a  duty 
which  was  valid ;  but  the  next  trust  is,  to 
keep  in  sound  repair  the  vault  and  tomb, 
and  this  being  a  devise  of  the  fee,  or  rather 
of  the  inheritance  of  the  copyhold,  to  the 
minister  and  churchwardens,  upon  trust  to 
cause  a  tomb  to  be  painted  every  year, 
that  is,  in  fact,  a  perpetuity ;  and  I  suppose 
it  is  for  that  reason  that  the  Court  at  the 
hearing  declared  this  devise  to  be  void,  and 
dismissed  the  trustees  from  the  suit ;  my 
opinion  is,  that  whether  right  or  wrong  I 
am  not  here  to  alter  it.  But  I  must  say 
I  think  it  quite  right,  and  the  effect  of  it 
appears  to  be  that  everything  which  is 
contained  in  or  grafted  on  the  trust  to  the 
minister  and  churchwardens  is  void,  and 
the  trust  is  void.  It  is  unnecessary,  there- 
fore, to  consider  the  effect  of  the  subse- 
quent trusts ;  that  is  to  say,  to  consider 
what  is  to  be  done  with  the  rent  after  keep- 
ing the  tomb  in  repair.  It  is  to  be  applied 
to  the  benefit  of  the  Missionary  Society, 
which  is,  of  course,  void  imder  the  Mort- 
main Acts.  Then,  he  says,  "  the  interest 
of  the  200/.  invested  in  the  joint  names  of 
the  minister  and  churchwardens  is  to  be 
applied  as  follows,"  8cc,  It  is  not  necessary 
to  comment  on  these  ulterior  limitations ; 
they  are  clearly  void,  and  have  even  been 
declared  to  be  so  by  the  Court. 

The  effect  then  of  the  whole  is,  that  this 
property,  after  paying  the  costs  of  the  suit, 
will  have  to  be  invested  in  the  purchase 
of  a  government  annuity  for  the  life  of 
Lucy  Lloyd  and  Mary  Martha  Lockley, 
with  a  direction  to  pay  the  interest  to 
these  two  persons  in  equal  shares,  during 
their  joint  lives,  they  undertaking  to  per- 
form the  conditions  contained  in  the  will 
with  regard  to  the  repair  of  the  tomb  and 
the  painting  of  it,  with  liberty  for  any 
party  to  apply  upon  the  death  of  either, 
or  upon  any  other  event. 


Vol.  XXL] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


601 


L.C. 

1851 

March  26, 

Nov.  2 


WATKIMS  V,  WILLIAMS. 
RAYEBD  V.  DAVIS. 


WiU-^^ConstrtLeiion"^  Condition^  Prect' 
dent  or  Subsequent. 

An  estate  was  settled  to  such  uses  as  W. 
D,  a  feme  covert,  should  by  deed  or  will 
appoint.  fV.  D.  devised  the  estate  to  R.  D, 
her  hu^andf  with  power  to  sell  and  dispose 
of  the  same,  and  to  raise  any  sum  or  sums  of 
money  thereon  by  mortgage  or  otherwise  as 
he  should  think  proper,  but  with  this  proviso, 
"  Provided,  and  these  presents  are  upon  this 
express  condition,  that  such  part  of  all  and 
every  sum  and  sums  of  money  as  aforesaid 
raised  by  the  said  R.  D,  either  by  sale  or 
mortgage,  as  shaU  be  unexpended  at  my  (his) 
decease  shall  be  charged  upon  the  houses 
belonging  to  the  said  R.  D,  situate  at,  ^c, 
to  be  disposed  of  immediately  after  the  de^ 
cease  of  the  said  R.  D. ;  that  is  to  say,  that 
that  sum  shaU  be  paid  to  my  four  nieces, 
share  and  share  aUke."  And  in  case  the 
estate  should  not  be  mortgaged  to  its  full 
value,  the  testatrix  devised  the  reversion  to 
her  said  four  nieces  ;  and  in  case  the  estate 
should  not  be  sold  or  mortgaged  by  R.  D, 
she  devised  the  same  to  her  four  nieces,  and 
their  heirs,  as  tenants  in  common.  R.  D. 
mortgaged  the  estate,  and  died  without  hav» 
ing  made  any  charge  of  the  mortgage  money 
or  any  part  thereof  upon  his  houses : — Held, 
that  the  condition  was  not  a  condition  pre^ 
cedent,  and  that  the  mortgages  made  by  R. 
D.  were  vaUd. 

Tenants  in  common,  plaintiffs  in  a  suit  for 
redemption,  are  not  entitled  to  a  decree  for 
partition  in  the  same  suit  against  the  wUl  of 
the  mortgagee. 

This  was  an  appeal  from  a  decree  of 
foreclosure  made  by  the  Vice  Chancellor 
Knight  Bruce.  The  facts  of  the  case  are 
fully  set  out  in  the  judgment. 

Mr.  Swanston  and  Mr.  T.  Terrell  ap- 
peared for  the  appellants,  the  owners  of  the 
equity  of  redemption ;  and 

Mr.  Bacon  and  Mr.  W.  M.  James,  for 
the  representatives  of  the  mortgagee,  in 
support  of  the  decree. 

Nov.  25.  —  The  Lord  Chancellor 
(Truro). — ^The  facts  of  the  case  are  very 

Nbw  Snuis,  XXL-^Ghanc. 


complicated,  but  I  will  state  such  as  are  rele- 
vant and  material  to  the  judgment  I  am  about 
to  pronounce.  By  indentures  of  the  12th 
and  13th  of  May  1817,  George  Price  Wat- 
kins,  under  whom  the  respondents  claim, 
took  a  transfer  of  a  mortgage  for  1,200/.  on 
an  estate  called  Lower  Tylecrown.  Some 
years  prior  to  this,  Lewis  Williams,  being 
the  owner  of  the  equity  of  redemption  of 
Lower  Tylecrown,  and  also  owner  in  fee 
of  Upper  Tylecrown,  devised  these  estates 
to  his  daughters  Abigail  and  Winifred,  as 
tenants  in  common  in  fee,  and  died  in  the 
year  1802.  Abigail  Williams  intermar- 
ried with  Walter  Lewis,  and  Winifred 
Williams  intermarried  with  Rees  Davis. 
In  or  about  the  year  1824,  Abigail  Lewis 
died  intestate,  leaving  her  husband,  Walter 
Lewis,  and  three  children,  Edward  Williams 
Lewis  her  son  and  heir-at-law — Mary, 
afterwards  the  wife  of  Thomas  Haverd — 
and  Margaret,  afterwards  the  wife  of  John 
Lewis.  Edward  W.  Lewis,  the  only  son 
and  heir  of  Abigail  Lewis,  died,  leaving  his 
sisters  Mary  Haverd  and  Margaret  Lewis 
him  surviving,  in  whom  the  moiety  which 
belonged  to  Abigail  Lewis  became  vested 
as  his  co-heiresses-at-law.  In  September 
1833  Walter  Lewis,  Thomas  Haverd  and 
John  Lewis  made  an  equitable  mortgage 
of  the  moiety  which  belonged  to  Abigail 
Lewis  to  G.  P.  Watkins,  for  securing 
600i.  one-half  of  which  appears  to  have 
been  paid.  By  indentures  of  the  16th 
and  17th  of  November  1838,  John  Lewis 
and  Margaret  his  wife  made  a  mort- 
gage to  G.  P.  Watkins  of  one  undivided 
fourth  part  or  share  of  Upper  and  Lower 
Tylecrown  for  1,150/. 

By  indenture  of  the  21st  of  May  1813, 
Rees  Davis  covenanted  with  Samuel  Church 
that  he,  Rees  Davis,  and  Winifred  his 
wife,  would  levy  a  fine  of  her  moiety  of 
Upper  and  Lower  Tylecrown  to  such  uses 
as  Winifred  Davis  should  by  deed  or  will 
appoint,  and  a  fine  was  levied  accord- 
ingly. Winifred  Davis  devised  to  Rees 
Davis,  her  husband,  her  share  of  Upper 
and  Lower  Tylecrown,  with  power  to  sell 
and  dispose  of  the  same,  or  to  raise  any 
sum  or  sums  of  money  thereon  by  mort- 
gage or  otherwise  as  he  should  think 
proper.  And  she  then  added  a  proviso, 
in  these  terms — **  Provided  always,  and 
these  presents  are  upon  this  express  con- 
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dition,  that  such  part  of  all  and  every 
sum  and  sums  of  money  so  as  aforesaid 
raised  by  the  said  R.  Davis,  either  by  sale 
or  mortgage,  as  shall  be  unexpended  at  my 
decease  shall  be  charged  upon  the  houses 
belonging  to  the  said  R.  Davis,  situate  at 
&c.,  to  be  disposed  of  as  hereinafter  ex- 
pressed, immediately  after  the  decease  of 
the  said  R.  Davis,  that  is  to  say,  that  that 
sum  shall  be  paid  to  my  four  nieces,  viz., 
Charlotte  Coltheart,  Mary  Lewis,  Mar- 
garet Lewis,  and  Helen  Williams,  share 
and  share  alike."  And  in  case  the  estate 
should  be  mortgaged  for  less  than  its  real 
then  value,  the  testatrix  devised  the  rever- 
sion of  the  same  to  her  said  four  nieces, 
share  and  share  alike,  and  in  case  the 
estate  should  not  be  sold  or  mortgaged  by 
the  said  R.  Davis,  then  she  devised  the 
same  to  her  said  nieces,  their  heirs  and 
assigns,  as  free  from  incumbrance  as  they 
should  be  at  her  decease,  share  and  share 
alike  as  tenants  in  common. 

Rees  Davis  made  certain  mortgages  to 
George  P.  Watkins,  and  in  1839  died  with- 
out having  made  any  such  charge  on  the 
two  houses  as  required  by  the  proviso  in 
the  will  of  Winifred  Davis.  On  his  death, 
the  moiety  in  which  he  had  a  life  interest 
became  vested  in  possession  (subject  to  the 
mortgages)  in  the  defendants  Charlotte 
Williams,  Mary  Haverd,  Margaret  Lewis, 
and  Ellen  Holdemess,  as  tenants  in  com- 
mon in  fee,  and  in  their  husbands  Henry 
Williams,  Thomas  Haverd,  John  Lewis, 
and  John  Holdemess  in  their  right. 

George  Price  Watkins  devised  the  pre- 
mises vested  in  him  as  mortgagee  under 
the  various  mortgages  to  the  respondents, 
and  the  several  mortgage  debts  still  remain 
due  to  the  estate  of  George  Price  Watkins, 
except  the  part  of  the  600/.  which  has  been 
paid  off.  In  this  state  of  things  the  appel- 
lants, in  February  1844,  filed  a  biU  for 
redemption  and  partition,  and  in  March 
in  the  same  year  the  respondents  filed  a 
bill  of  foreclosure.  These  causes  came  on 
to  be  heard  before  the  Vice  Chancellor 
Knight  Bruce,  when  his  Honour  pro- 
nounced a  decree  of  foreclosure,  the  parti- 
culars of  which  it  is  not  necessary  to  state 
any  further  than  this,  that  it  was  thereby 
declared  that  the  mortgages  created  by 
Rees  Davis  were  valid,  and  it  also  treated 
the  equitable  mortgage  for  600/.  as  a  valid 


charge ;  and  it  did  not  direct  that  a  com- 
mission should  issue  for  making  a  partition 
as  prayed  by  the  redemption  bill.  Against 
that  decree  the  parties  interested  in  the 
equity  of  redemption  presented  a  petition 
of  appeal,  whereby  they  objected  to  the 
decree:  first,  on  the  ground  that  the 
mortgages  created  by  Rees  Davis  are  not 
valid;  secondly,  on  the  ground  that  the 
equitable  mortgage  for  600/.  is  not  a  valid 
charge ;  and,  thirdly,  on  the  ground  that  the 
decree  ought  to  have  contained  a  direction 
for  a  partition.  The  other  objections  which 
were  taken  by  the  appellants  on  the  hearing 
of  the  appeal,  and  which  do  not  appear  on 
the  face  of  the  petition  of  appeal,  I  can- 
not entertain  without  infringing  a  rule  of 
practice  (stated  in  2  DanieWs  Ch,  Pr,  hy, 
Headlam,  1354)  which  is  necessary  to 
protect  respondents  from  being  taken  by 
surprise. 

Now,  with  respect  to  the  objection  to 
the  validity  of  the  mortgages  made  by  Rees 
Davis,  the  foundation  of  that  objection  is, 
that  the  power  in  the  will  of  Winifred  Davis 
under  which  he  created  them,  was  depen- 
dent on  the  condition  of  Rees  Davis  making 
such  a  charge  as  is  required  by  the  proviso 
in  the  will ;  and  inasmuch  as  he  did  not 
perform  that  condition,  the  mortgages  created 
by  the  execution  of  the  power  were  void. 
I  am  of  opinion  that  this  objection  to  the 
validity  of  these  mortgages  cannot  be  main- 
tained. I  do  not  think  the  condition  em- 
bodied in  the  proviso  is  a  condition  prece- 
dent. Conceding  that  the  words  "  unex- 
pended at  my  decease"  were  written  by 
mistake  for  "  unexpended  at  his  decease,'* 
and  supposing,  also,  that  the  import  of  the 
proviso  is  sufficiently  clear,  and  that  the 
meaning  was  that  Rees  Davis  should  create 
a  charge,  either  by  deed  or  will,  on  his  two 
houses,  for  such  a  proportion  of  the  money 
to  be  raised  by  him  as  might  happen  to  be 
unexpended  at  the  time  of  his  decease,  the 
form  of  the  proviso  is  most  certainly  not 
that  of  a  condition  precedent  upon  which 
an  estate  is  to  arise,  but  of  a  condition 
subsequent,  in  that  general  sense  of  the 
term  in  which  it  is  sometimes  used  in  con- 
tradistinction to  a  condition  precedent,  to 
denote  a  clause  which  causes  the  cesser  of 
an  estate  given  in  a  preceding  sentence, 
whether  such  condition  subsequent  is  a 
condition  properly  so  called,  which  causes 
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the  reverter  of  the  property,  or  a  conditional 
limitation,  which  gives  tiie  property  over 
to  a  third  person.  Indeed,  the  word  *'  pro- 
vided" and  the  words  "  on  condition," 
when  they  constitute  the  introductory 
words  of  a  distinct  sentence,  wherehy  a 
condition  is  annexed  to  an  interest  given 
in  the  preceding  sentence,  are  the  technical 
words  which  properly  introduce  a  condi- 
tion subsequent,  as  opposed  to  a  condition 
precedent.  But,  independently  of  the 
form  of  the  proviso,  the  condition  cannot 
be  a  condition  precedent,  because  it 
would  be  absurd  Uiat  Rees  Davis,  before 
raising  the  money,  should  have  been 
obliged  to  execute  a  charge  by  deed  on 
his  own  estate  to  secure  to  the  nieces  so 
much  as  should  be  unexpended  by  him, 
and  thereby  put  himself  to  considerable 
expense,  and  preclude  himself  from  the 
free  alienation  of  his  estate,  and  from  the 
power  of  raising  money  on  it,  when  he 
could  at  any  moment  render  such  a  charge 
wholly  nugatory  by  spending  the  Whole  of 
the  money.  And  as  to  a  charge  by  will, 
that,  of  course,  cannot  be  deemed  to  have 
been  intended,  as  it  might  be  revoked  the 
next  day.  The  proviso  is  of  the  nature  of 
a  condition  subsequent,  in  the  general  sense 
of  the  term  which  I  have  mentioned.  It 
is  an  irregular  way  of  accomplishing  the 
purposes  of  a  conditional  limitation,  pro- 
perly so  called.  A  conditional  limitation 
takes  effect  in  defeasance  of  the  interest 
given  in  a  preceding  sentence,  and  this 
proviso  is  intended  virtually  to  take  effect 
in  partial  defeazance  of  the  absolute  inter- 
est in  the  entirety  of  the  money  to  be  raised; 
for  it  would  seem  to  amount  to  the  same  as 
if  the  testatrix  had  said,  **  But  in  case  Rees 
Davis  shall  not  expend  all  the  money  which 
shall  so  be  raised  by  him,  so  much  as  shall 
be  unexpended  at  the  time  of  his  decease 
shall  go  to  my  nieces,  and  Rees  Davis  shall 
execute  a  charge  on  his  two  houses  to 
secure  that  amount  to  them."  But  whether 
this  is  the  precise  character  and  import  of 
the  proviso  or  not,  which  it  is  unnecessary 
for  me  to  decide,  there  can  be  no  doubt 
that  it  was  intended  virtually  to  be  a  limit- 
ation over  in  some  way  or  other  of  so  much 
of  the  money  as  should  be  unexpended. 

Now,  it  is  a  rule  that  where  a  money 
fund  is  given  to  a  person  absolutely,  a 


condition  cannot  be  annexed  to  the  gift 
that  so  much  as  he  shall  not  dispose  of 
shall  go  over  to  another  person.  Apart 
from  any  supposed  incongruity — a  notion 
which  savours  of  metaphysical  refinement 
rather  than  of  anything  substantial — one 
reason  which  may  be  assigned  in  support 
of  the  expediency  of  this  rule  is,  that  in 
many  cases  it  might  be  very  difficult,  and 
even  impossible,  to  ascertain  whether  any 
part  of  the  fund  remained  undisposed  of  or 
not,  since,  if  the  person  to  whom  the  ab- 
solute interest  is  given  left  any  personalty, 
it  might  be  wholly  uncertain  whether  it 
were  a  part  of  the  precise  fund  which  was 
the  subject  of  the  condition  or  not.  An- 
other reason  may  be,  that  it  would  be  con- 
trary to  the  well-being  of  the  party  abso- 
lutely entitled  to  lead  him  profusely  to 
spend  all  that  was  given  him,  which  in 
many  cases  might  be  all  that  he  had  in  the 
world ;  for  although,  indeed,  he  might  pro- 
vide against  leaving  himself  destitute  by 
buying  an  annuity,  yet,  even  if  he  did  this, 
it  might  be  at  the  expense  of  those  for 
whom  he  might  be  under  a  moral  obligation 
to  make  some  provision. 

In  Rosa  v.  Ross  (1)  Sir  Thomas  Plumer 
observed — "  One  consequence  of  permitting 
such  limitations  over  would  be,  that  if  the 
party  entitled  to  the  absolute  interest  had 
not  spent  the  money,  and  were  to  die  in- 
debted to  any  amount,  his  creditors  would  be 
excluded  from  it."  The  validity  of  this  rea- 
son may  be  doubtful,  as  it  may,  perhaps,  be 
said  that  a  man  might  properly  be  deemed 
to  have  spent  the  amount  of  debt  which  he 
has  contracted,  and  which  he  has  laid  him- 
self under  an  obligation  to  pay.  In  Bourn 
V.  Gibbs{2)  a  testator  gave  his  personal 
estate  to  his  wife  for  her  own  absolute  dis- 
posal, provided,  nevertheless,  that  if  his 
wife  should  make  no  disposition  thereof  in 
her  lifetime,  or  by  her  will,  then  he  directed 
that  such  part  as  should  remain  undisposed 
of  should  go  to,  and  he  accordingly  be- 
queathed the  same  to,  his  nephews.  It  was 
held  that  the  sum  of  stock,  which  was  part 
of  the  testator's  property  given  to  his  wife, 
remaining  in  his  name  at  her  death,  passed 


(1)  IJ.  &  W.  154. 

(2)  1   Ruii.  &  M.  614     8.  c.  8  Lrw  J.  Rep. 
Chanc.  151. 
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by  her  will,  although  it  contained  no  allu- 
sion to  her  husband's  will ;  Sir  John  Leach 
being  of  opinion  that  the  widow  took 
an  absolute  interest  in  the  whole  of  the 
testator's  residuary  estate.  So  in  Ross  v. 
RosSf  a  testator  gave  to  his  son  a  sum  of 
money  with  a  limitation  over  in  case  he 
should  not  receive  or  dispose  of  it  by  will 
or  otherwise  in  his  lifetime.  He  died  intes- 
tate, without  having  received  the  money, 
although  it  was  carried  to  his  separate 
accoimt  in  a  suit.  Sir  T.  Plumer  said, 
**  This  differs  from  a  power  and  a  remain- 
der over  in  default  of  its  exercise.  *  ♦  ♦ 
If  you  give  absolute  property  to  a  per- 
son, you  cannot  subject  it  for  his  life  to 
a  proviso,  that,  if  he  does  not  spend  it, 
his  interest  shall  cease."  So  in  Cuthbert 
V.  Furrier  (3),  an  absolute  interest  was 
given  to  A.  at  twenty-one,  with  a  bequest 
over  in  the  event  of  his  dying  under 
that  age,  "  or  afterwards  witliout  lawful 
heirs,  being  intestate."  Sir  T.  Plumer 
said,  "  As  the  testator  had  two  objects, 
which  are  inconsistent,  —  to  invest  his 
son  with  the  absolute  property,  and  then 
to  provide  for  the  event  of  his  not  exer- 
cising his  rights  over  it, — I  think  the 
Court  is  bound  to  transfer  it  to  him." 
So  in  Green  v.  Harvey  (4)  Wigram,  V.C. 
said,  "  The  general  rule  of  law  is,  that  an 
absolute  interest  is  not  to  be  taken  away  by 
a  gift  over,  unless  that  gift  over  may  itself 
take  effect.  Now,  it  has  been  repeatedly 
decided,  that  where  a  legacy  is  given  ab- 
solutely, and  a  gift  over  is  superadded,  in 
the  event  of  the  legatee  dying  without 
having  disposed  of  his  legacy,  the  gift  over 
is  void  and  the  legacy  is  absolute."  So  in 
Byng  v.  Lord  Strafford  (5)  Lord  Langdale 
said,  "  If  an  absolute  interest  be  given  upon 
an  express  condition  which  may  be  lawful 
in  itself,  but  is  incompatible  with  the  free 
enjoyment  of  the  property,  the  Court  does 
not  modify  the  absolute .  interest  for  the 
purpose  of  giving  effect  to  the  condition, 
but  declares  the  condition  void  for  the 
purpose  of  supporting  the  absolute  in- 
terest."    The  case  of  Doe  d.  Stevenson  v. 

(3)  Jacob,  415. 

(4)  I  Hare,  481;  s.  c.  11  Law  J.  Rep.  (w.a.) 
Chane.  290. 

(5)  5  Beav.  567 ;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Chanc.  169. 


Glover  (6),  in  which  I  was  counsel,  is  not 
opposed  to  these  cases ;  as  that  was  not  a 
case  of  money  limited  over,  but  one  in 
which  there  was  a  devise  over  of  real  estate. 
There  a  testator  devised  his  real  estate  to 
his  son,  his  heirs  and  assigns  forever ;  but 
in  case  he  should  die  without  leaving  any 
issue  then  living,  or  being  no  such  issue, 
and  he  should  not  have  disposed  and 
parted  with  his  interest  in  the  real  estate, 
then  the  testator  devised  the  same  to  his 
illegitimate  daughter,  her  heirs  and  assigns. 
The  Judges  were  unanimous  in  the  opinion 
that  the  devise  over  was  a  good  executory 
devise  ;  and  that  as  the  son  had  not  parted 
with  the  estate  in  his  lifetime,  although  he 
had  disposed  of  it  by  will,  it  went  over  to 
the  daughter. 

As  to  the  case  of  Doe  d.  WiUis  v.  Mar^ 
tin  (7),  which  was  cited  at  the  bar  by  the 
counsel  for  the  appellants,  a  most  sub- 
stantial distinction  exists  between  that  case 
and  the  present.  That  was  a  case  of  a 
power  enabling  settlors  to  revoke  the  uses 
of  a  settlement,  and  the  trustees  to  sell  the 
estate  and  convey  to  a  purchaser,  so  as  the 
purchase-money  should  be  paid  to  the 
trustees  and  not  to  the  settlors,  to  be  laid 
out  and  invested  by  the  trustees  in  the  pur- 
chase of  other  property  to  be  settled  to  the 
same  uses.  It  was  held  that  the  power  of 
revocation  was  conditional,  and  as  neither 
of  the  conditions  were  performed,  vix.  the 
payment  of  the  money  to  the  trustees,  and 
the  re-investment  of  it  in  the  purchase  of 
other  lands  to  be  settled  to  the  same  uses, 
the  revocation  was  a  nullity.  In  this  case, 
as  Lord  Kenyon  intimated,  the  exercise  of 
the  power  and  the  performance  of  the  con- 
dition were  beyond  all  doubt  to  be  con- 
sidered as  parts  of  one  transaction.  They 
were  essentially  and  inseparably  connected. 
The  performance  of  the  condition,  instead 
of  being  a  derogation  from  the  ownership 
of  the  parties  to  be  affected  by  the  exercise 
of  the  power  not  permitted  by  the  law, 
was  an  act  which  those  parties  had  a  most 
unquestionable  right  to  expect  to  be  done. 

But,  independently  of  the  rule  to  which 
I  have  adverted,  the  mortgages  created  by 


(6)  1  Man.  G.  &  S.  4i8 ;  S.C.  14  Law  J.Ren.  (ii.i.) 
C.P.  169. 

(7)  4  Term  Rep.  39. 
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Rees  Davis  cannot  be  afiected  by  the  pro- 
viso. Supposing,  for  the  reasons  I  have 
assigned,  it  was  not  a  condition  precedent, 
then,  as  the  testatrix  has  specified  no  time 
for  the  creation  of  the  charge,  it  would  be 
sufficient  for  Rees  Davis  to  create  it  at  any 
time  before  he  died.  But,  it  cannot  be 
contended  that  he  was  bound  to  create  it 
at  all  if  he  had  spent  all  the  money.  And 
yet  the  appellants,  upon  whom  it  was  in- 
cumbent to  shew  that  the  condition  was 
not  pexformed,  have  not  proved  that  Rees 
Davis  left  any  part  of  the  money  unex- 
pended, and,  consequently,  have  not  proved 
that  the  condition  was  broken.  For  these 
reasons,  I  am  clearly  of  opinion  that  their 
objection  to  the  validity  of  the  mortgage 
created  by  Rees  Davis  altogether  fails. 

With  respect  to  the  second  ground  of  ap- 
peal, it  appears  to  me  that  the  decree  must 
be  right  in  treating  the  equitable  mortgage 
as  a  valid  chaige ;  for  the  appellants,  by 
their  answer,  have  admitted  that  the  60ol. 
was  lent,  and  that  John  Lewis  and  Thomas 
Haverd  gave  George  Price  Watkins  a  writ- 
ten undertaking  that  they  would  execute  a 
mortgage  of  their  respective  interests,  and 
that  if  necessary  all  proper  parties  should 
concur  in  levying  a  fine  of  the  premises. 
The  answer  seems  to  me  to  admit  facts 
which  constitute  a  valid  equitable  mortgage 
of  the  life  estates  of  the  husbands  of  the 
two  daughters  of  Abigail,  and  of  the  four 
nieces  of  Winifred  ;  and  I  see  no  evidence  to 
impeach  or  reduce  that  mortgage,  except  so 
fiir  as  the  payment  of  one-half  of  the  6001. 

With  respect  to  the  third  ground  of  ap- 
peal, viz.  the  omission  of  a  direction  as  to  a 
partition :  a  partition  appears  to  me  not  to 
be  properly  incident  to  a  foreclosure  or  re- 
demption suit,  in  such  a  way  that  the  owners 
of  the  redemption  can  be  allowed  to  insist 
on  it  against  the  will  of  the  mortgagee  who 
has  no  interest  in  the  question.  In  the 
present  case,  with  the  consent  of  the  mort- 
gagee, the  parties  interested  in  the  equity 
of  redemption  may  have  a  partition ;  but  I 
cannot  regard  the  omission  of  a  direction 
for  a  partition  as  constituting  a  ground  for 
an  appeal. 

The  appeal  must  be  dismissed,  with  costs. 


Parker 
June 
Feb 
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TAYLOR  V.  PROBISHER. 


WUl — Construction — Remoteness-^  Word 
"  vested.** 

A  testator  directed  trustees  to  pay  the 
interest  of  a  sum  of  1,0002.  to  A.  for  Ufe^ 
and,  after  her  death,  to  dinide  the  principal 
between  the  child  and  children  of  A,  and  if 
there  should  be  only  one  child,  thin  the  whole 
to  such  child,  to  be  a  vested  interest  or  vested 
interests  on  their  respectively  aUaining  the 
age  of  thirty  years,  and  directed  that,  if 
any  child  should  die  under  thirty  years, 
without  lawful  issue,  the  share  of  him  or 
her  so  dying  should  go  to  the  survivors  or 
survivor,  and  become  vested  at  the  same 
time  as  their  original  shares,  B,  one  of 
the  children  of  A,  died  in  the  lifetime  of  A. 
under  thirty  years  of  age  '."^Held,  thai  the 
gift  to  B.  as  one  of  the  children  of  A*  was 
a  valid  bequest,  and  that  the  gift  over  on 
the  death  of  B,  without  issue  was  void  for 
remoteness,  and  therefore  that  the  represent 
tatives  of  B»  were  entitled  to  a  share  of  the 
fund. 

Mrs.  Blanchard,  having  a  power  of  ap- 
pointment over  a  sum  of  1,000/.  made  her 
will,  dated  the  23rd  of  March  1833,  and 
thereby  directed  her  trustees  J.  Gray,  W. 
Husband  and  J.  Barber,  to  invest  the 
same  as  therein  mentioned,  and  to  pay 
the  income  to  her  daughter,  Ann  Gray,  for 
life.  The  will  then  proceeded  as  follows. — 
"And  from  and  after  her  decease  to 
pay,  apply,  and  dispose  of  the  said  prin- 
cipal sum  of  1,0001.  and  all  interest  due 
thereon  unto,  between,  or  amongst  all  and 
every  the  child  and  children  of  my  said 
daughter,  in  equal  shares,  or,  if  there  shall 
be  but  one  such  child,  then  the  whole  to 
such  only  child,  to  be  a  vested  interest 
or  vested  interests  on  their  respectively 
attaining  the  age  of  thirty,  and,  if  any  child 
or  children  of  my  said  daughter  shall  die 
under  the  age  of  thirty  years,  without 
lawful  issue,  the  share  or  shares,  of  him, 
her  or  them  so  dying,  as  well  original  as 
accruing  by  survivorship,  shall  go  to  the 
survivors  or  survivor  in  equal  shares,  if 
more  than  one,  and  become  vested  at  such 
ages  or  times  as  his,  her,  or  their  original 
share  or  shares;    and  upon   this  further 
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trust,  that  they  my  said  trustees  do  and 
shall,  after  the  decease  of  my  said  daughter, 
and,  until  the  share  or  respective  shares  of 
such  child  or  children  as  aforesaid  shall 
become  vested  and  payable,  by  and  out  of 
the  interest,  dividends,  and  annual  pro- 
ceeds of  the  said  sum  of  1,000^.,  pay  and 
apply  to  and  for  the  maintenance  and 
education  of  the  same  child  or  children 
respectively  such  yearly  sum  or  sums  of 
money  as  to  them  my  said  trustees  shall 
seem  meet,  not  exceeding  the  interest  of 
the  expectant  share  of  such  child  or  child- 
ren respectively  in  the  said  principal  sum 
of  1,000/.  And  I  hereby  direct  and  de- 
clare that,  in  case  all  the  children  of  my 
said  daughter  shall  die  under  the  age  of  thirty 
years  and  without  lawful  issue,  the  said 
J.  Gray,  W.  Husband  and  James  Barber, 
their  executors,  administrators  and  assigns, 
shall  stand  possessed  of  the  same  principal 
sum  of  1 ,000/.  upon  trust  to  pay  or  transfer 
the  same  unto  my  said  son,  Thomas  Fro- 
bisher,  his  executors,  administrators  and 


assigns. 


ft 


The  testatrix  died  in  1835,  leaving  two 
children,  Ann  Taylor  and  Thomas  Fro- 
bisher,  who  were  named  in  the  will. 

Ann  Taylor  died  in  1841.  Ann  Taylor 
had  two  children,  T.  J.  Taylor  and  B.  F. 
Taylor.  B.  F.  Taylor  died  in  the  year 
1839,  in  his  twenty-eighth  year. 

This  was  a  special  case  under  Sir  George 
Turner's  Act ;  the  question  being  whether 
B.  F.  Taylor  took  any  interest  under  the 
will. 

Mr.  Russell  and  Mr»  Youngs  for  T.  J. 
Taylor. 

Mr.  BazalgettCf  for  the  representatives 
of  B.  F.  Taylor. 

Mr,  Malins  and  Mr,  C  C,  Barber,  for 
the  other  defendants. 

The  following  cases  were  cited  :-^ 

GlanvUl  v.  GlanviU,  2  Mer.  38. 
Bull  V.  Pritehard,  1  Russ.  213 ;  s.  c. 

6  Hare,  567  ;   16  Law  J.  Rep.  (n.s.) 

Chanc.  185. 
Bland  v.  Williams,  3  Myl.  8t  K.  411 ; 

8.  c.  3  Law  J.  Rep.  (n.8.)  Chanc. 

218. 
Saunders  v.  Vautier,  Cr.  &  Ph.  240 ; 

s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 

354. 


Russel  V.  Buchanan,  7  Sim.  628;  s.c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  122 ; 

2  Cr.  &  M.  561 ;    3  Law  J.  Rep. 

(n.s.)  Exch.  194. 
Greet  v.  Greet,  5  Beav.  123. 
Davies  v.  Fisher,  5  Beav.  201 ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  338. 
Berkeley  v.  Swinburne,  16  Sim.  275 ; 

s.  c.  17  Law  J.  Rep.  (n.s.)  Chanc. 

416. 
Harrison  v.  Grimwood,  12  Beav.  192 ; 

8.  c.  18  Law  J.  Rep.  (n.s.)  Chanc. 

485. 
Note  (c)  in  4  Davidson's  Forms  of  Con- 
veyances, p.  437. 

Pabkbr,  Y.C— The  question  in  this 
case  depends  on  the  meaning  which,  upon 
consideration  of  this  will,  is  to  be  attached 
to  the  word  **  vested,"  as  used  by  the  tes- 
tatrix. It  is  scarcely  necessary  to  say 
that,  in  construing  Uiis  will,  the  Court 
lays  out  of  sight  ^e  circumstance  that,  if 
one  construction  be  adopted,  the  disposi- 
tion in  favour  of  the  children  of  Ann 
Taylor  would  be  void  for  remoteness, 
while,  if  the  other  be  taken,  it  would  be 
in  a  great  measure  supported.  The  Court, 
in  such  cases,  in  the  first  instance  ascer- 
tains what  are  the  provisions  of  the  instru- 
ment, whether  they  are  opposed  to  the 
ordinary  rules  of  construction,  and  to  what 
extent  they  are  in  accordance  with  the 
rules  of  law.  In  this  will  the  testatrix 
uses  the  word  "  vested"  not  in  its  ordinaiy 
sense,  but  in  the  sense  of  not  being  subject 
to  be  divested,  so  as  to  be  defeasible.  It 
is  only  in  this  way  that  her  intention 
could  have  been  carried  into  effect  in  the 
form  which  was  in  her  contemplation. 
The  word  '*  vested,"  though  it  has  a  tech- 
nical or  strictly  legal  meaning,  especially 
when  applied  to  various  interests  in  real 
estate,  is  in  effect  used  in  different  senses. 
In  Barnes  v.  Allen{\),  Lord  Thurlow  says 
— **  Contingent  or  executory  interests  may 
be  as  completely  vested  as  if  they  were 
in  possession ;"  obviously  there  using  the 
word  **  vested"  in  the  sense  of  **  transmi** 
sible."  In  Berkeley  v.  Swinburne  the 
Lords  Commissioners,  where  the  testator 
directed  the  shares  to  be  vested  interests 
in  the  sons  at  twenty-one,  and  in  daughters 

(1)  1  Bro.  C.C.  182. 
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at  twenty-one  or  marriage,  construed  the 
word  to  mean  indefeasible,  and  held  that 
the  shares  vested  before  the  ages  of  twenty- 
one  or  marriage  on  the  death  of  the  tenant 
for  life,  subject  to  be  divested  on  their 
deaths  undert  hat  age,  and,  in  the  case  of 
daughters,  without  having  been  married. 
In  Gkmvill  v.  Glanvill  Sir  W.  Grant  con- 
strued the  word  "  vested"  in  its  ordinary 
sense,  observing,  however,  that  there  was 
no  evidence  from  any  part  of  the  will  that 
the  testator  did  not  affix  to  the  word  its 
precise  legal  meaning. 

In  the  present  case,  the  testatrix,  after 
the  death  of  Ann  Taylor,  directs  the  trus- 
tees **  to  pay,  apply,  and  dispose  of  the 
said  principal  sum  of  1,000/.,  and  all  in- 
terest due  thereon,  unto,  between,  and 
amongst  all  and  every  the  child  and  child- 
ren in  equal  shares,  of,  if  there  shall  be 
but  one  such  child  the  whole  to  such 
only  child,  to  be  a  vested  interest  or  vested 
interests  on  their  respectively  attaining 
the  age  of  thirty  years,  and,  if  any  child 
or  children  of  Ann  Taylor  should  die  under 
the  age  of  thirty  years,  without  lawful 
issue,  the  share  or  shares  of  the  child 
so  dying  to  go  to  the  survivors  or  sur- 
vivor." In  this  disposition,  as  well  as  in 
what  follows  it,  the  testatrix  contemplates 
that  each  child,  before  attaining  the  age  of 
thirty  years,  was  in  some  sense,  at  least, 
to  be  entitled  to  a  share  of  the  fund,  which 
she  designates  as  "  the  share  of  such  child 
respectively."  If  any  child  die  under  thirty 
years  without  issue,  then  the  share  of  such 
child  is  to  go  to  the  others ;  if  any  child  die 
under  the  age  of  thirty  years  leaving  issue, 
the  share  of  such  child  is  not  to  go  to  the 
others,  but  the  original  gift  remains  un- 
affected. The  conclusion  appears  to  be 
irresistible  that  the  testatrix  intended  the 
child  so  dying  with  issue  to  retain  his  share 
as  an  interest  transmissible  to  his  repre- 
sentatives. It  is  impossible  to  suppose 
it  meant  an  intention  that,  while  the  share 
of  a  child  dying  and  leaving  no  issue  was 
to  go  to  the  others,  a  share  of  a  child  dying 
leaving  issue  was  to  go  to  the  others,  but 
to  go  to  those  who  were  to  take  in  default 
of  appointment.  So,  when  the  testatrix,  in 
the  ultimate  disposition  of  the  fund,  gives 
it  to  Thomas  Frobisher,  in  the  event  of  all 
the  children  of  Ann  Taylor  dying  under 
the  age  of  thirty  years  and  without  issue, 


she  must  have  meant  that  to  be  the  only 
event  in  which,  under  the  previous  dispo- 
sitions, the  fund  was  to  be  undisposed  of; 
but,  in  the  event  of  an  only  child  dying 
and  leaving  issue,  the  fund  was  not  to  go 
over  to  Thomas  Frobisher,  because  such 
deceased  child  took  an  absolute  interest  in 
the  fund.  The  object  of  the  testatrix  was 
to  make  a  complete  disposition  of  the  fund, 
and,  in  such  a  case,  the  Court  always 
endeavours  to  construe  the  will  so  as  to 
prevent  a  failure  of  the  interest  of  any 
party  named  therein.  I  consider  that  here 
the  meaning  was,  that  all  the  children  of 
Ann  Taylor  were  to  take  vested  interests 
in  the  fund,  subject  to  be  divested  by  their 
deaths  under  thirty  without  issue,  and  that, 
when  they  attained  thirty,  they  were  to 
take  respectively  indefeasible  interests  in 
their  shares.  This  construction,  which 
makes  all  the  will  consistent,  is  in  accord- 
ance with  what  was  said  by  Sir  John  Leach, 
in  his  judgment  in  the  case  of  Bland  v. 
WiUiams.  He  there  says — **  Whether,  in 
a  gift  of  this  nature,  the  time  of  vesting  is 
postponed,  or  only  the  time  of  payment, 
depends  altogether  upon  the  whole  con- 
text of  the  will.  If  the  gift  over  is  simply 
upon  the  death  under  twenty-four,  then  the 
gift  could  not  vest  before  that  age.  In  this 
case,  the  gift  over  is  not  simply  upon  the 
death  under  twenty-four,  but  upon  the 
death  under  twenty-four  without  leaving 
issue.  If  upon  a  death  under  twenty-four 
at  whatever  age  issue  was  left,  then  the 
gift  over  is  not  to  take  place.  It  is,  in 
effect,  therefore,  a  vested  interest  with  an 
executory  devise  over  in  case  of  death 
under  twenty-four  without  leaving  issue. 
All  the  cases  upon  the  subject  except  the 
one  before  Lord  Gifford,  Bull  v.  Pritchard, 
are  reconcileable  with  this  distinction."  If 
the  case  before  Lord  Gifford  be  referred  to,  it 
will  be  found  to  form  no  exception  to  the 
rule  as  stated  by  Sir  John  Leach.  In  that 
case,  the  gift  was  not  to  any  children  except 
such  as  should  attain  the  age  of  twenty- 
three  years.  Such  a  gift  in  favour  of 
children  is  of  the  same  nature  as  that  in 
Glanvill  v.  Glanvill  before  referred  to; 
and,  in  the  latter  case.  Sir  William  Grant's 
decision  would  probably  have  been  different 
if  the  gift  over  had  been  in  the  event  of 
the  death  of  children  under  age  without 
leaving  issue.      The   case   of  Russel  v. 
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Buchanan  has  been  referred  to.  There  is 
nothing  in  the  will  in  that  case  to  shew 
that  the  word  "vested"  is  to  be  taken  in 
any  other  than  its  ordinary  sense ;  the 
clause  being  similar  to  that  adverted  to  in 
GlanviU  v.  OlanviU  and  Bland  v.  Williams^ 
for  the  destruction  of  the  contingent  re- 
mainders in  that  case  by  an  event  subse- 
quent to  the  testator's  death  could  not 
aSect  the  construction  of  the  will.  In  the 
present  case,  the  direction  as  to  mainten- 
ance does  not  throw  much  light  upon  the 
intention  of  the  testatrix  either  way,  neither 
does  the  discretionary  power  to  the  trustees. 
The  testatrix  appears  to  have  considered 
the  fund  as  entirely  disposed  of  by  the 
previous  dispositions. 

For  the  reasons  I  have  stated,  my 
opinion  on  the  case  is,  that  the  bequest 
or  appointment  in  the  will  of  Mrs.  Blanch- 
ard  of  1,000/.  after  the  decease  of  Ann 
Taylor,  unto  and  amongst  all  and  every 
her  child  and  children  is  a  valid  be- 
quest, and  that  the  gift  over  of  the  shares 
of  any  child  or  chUdren  who  shall  die 
under  the  age  of  thirty  without  issue,  is 
void  for  remoteness.  The  consequence  is 
that  T.  J.  Taylor  and  the  representatives 
of  B.  F.  Taylor  are  the  persons  who  are 
entitled  under  the  clause  in  question.  The 
costs  must  come  out  of  the  fund. 


PARKER,y.C.X  Ex  parte  the   bishop  of 

Feb.  20.        J  HEREFORD. 

Copyhold  Enfranchisement  Act-^Costs  of 
Petition  for  Inveitment, 

A  BisJiopt  lord  of  a  manor^  enfranchised 
certain  copyhold  lands  held  of  the  manor 
under  the  Copyhold  Enfranchisement  Act^ 
and  the  consideration  money  was  paid  into 
court,  A  petition  was  presented  by  the 
Bishop  for  the  investment  of  the  money  :— 
Held,  that  the  Copyhold  Commissioners  had 
a  right  to  appear  at  the  hearing  of  the  peti- 
tionj  and  that  their  costs  of  the  petition  and 
those  of  the  Bishop  were  payable  out  of  the 
consideration  money. 

The  Bishop  of  Hereford,  as  lord  of  a 
manor,  with  the  consent  of  the  Copyhold 
Commissioners,  enfranchised  certain  copy- 
hold hereditaments  held  of  the  manor,  and 


the  money  received  in  respect  thereof  was 
paid  into  court  under  the  Copyhold  En- 
franchisement Act. 

A  petition  was  presented  by  the  Bishop 
for  the  payment  of  the  costs  of,  and  inci- 
dent to,  die  petition  out  of  the  fund  in 
court,  and  for  the  investment  of  the 
remainder,  as  directed  by  the  act,  and  for 
the  payment  of  the  dividends.  Tlie  Copy- 
hold Commissioners  were  served  with  the 
petition  and  appeared.  The  petition  came 
on  to  be  heard,  and  an  order  was  made 
according  to  the  prayer  of  the  petition. 

The  Registrar  having  declined  to  draw 
up  the  order,  on  the  ground  that  Sir  J.  L. 
E^night  Bruce  had  decided  that  the  Com- 
missioners ought  not  to  have  been  served 
with  the  petition,  and  that  the  costs  were 
not  payable  out  of  the  fund,  the  matter 
was  now  again  brought  before  the  Court. 

By  the  4  &  5  Vict.  c.  35.  s.  b6,  it  was 
enacted  that  a  lord  of  a  manor,  whatever 
might  be  his  estate  or  interest  therein, 
witii  the  consent  of  the  Commissioners 
under  the  act,  might  enfranchise  lands 
holden  of  the  manor  for  any  sum,  &c. 

The  58th  and  69th  sections  of  the  act 
relate  to  the  expenses  of  the  enfranchise- 
ment. 

By  the  73rd  section,  it  is  enacted  ''  that 
all  monies  paid  for  enfranchisement  from 
the  lord's  right,  where  such  lord  shall  be 
only  entitled  for  a  limited  estate,  shall,  if 
the  same  exceed  2001.,  be  paid  into  the 
Bank  of  England  in  the  name  and  with 
the  privity  of  the  Accountant  Grenend  of 
the  Court  of  Exchequer,  to  be  placed  to 
his  account  there,  ex  parte  the  Copyhold 
Commissioners,  pursuant  &c.,  and  shall, 
when  paid  in,  therein  remain  until  the 
same  shall,  by  order  of  that  Court,  made 
upon  the  petition  of  the  party  who  would 
have  been  entitled  to  the  rents  and  profits 
of  the  manor  had  no  such  enfranchisement 
been  made,  be  applied  in  the  discharge  of 
incumbrances  affecting  the  manor,  or  in 
the  purchase  of  lands  to  be  settled  to  the 
like  uses ;  and,  in  the  mean  time,  the  same 
money  may,  by  order  of  the  said  Court, 
upon  application  thereto,  be  invested  by 
the  said  Accountant  General  in  his  name 
in  the  purchase  of  3^.  per  cent,  consolidated 
bank  annuities,  or  3/.  per  cent,  reduced 
annuities,  the  dividends  in  the  mean  time 
to  be  paid  to  the  person  who  would  have 
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been  entitled  to  the  rents  and  proiits  of 
the  manor  if  no  enfranchisement  had  been 
made." 

Mr.  WiUcoekf  for  the  petition. 
Mr.  Prendergasif  for  the  Copyhold  Com- 
missioners. 

Parker,  Y.C.  said  that  he  had  commu- 
nicated with  Lord  Justice  Knight  Bruce, 
and  that  he  should  decide  that  service  of 
the  petition  on  the  Commissioners  was 
necessary,  and  that  they  had  a  right  to 
appear  on  the  hearing.  As  to  costs,  the 
question  was  one  of  more  difficulty,  and, 
but  for  a  decision  of  the  Vice  Chancellor 
Knight  Bruce,  (Ex  parte  the  Archbishop  of 
Canterbury  (\))%  who  granted  the  costs  of 
the  petitioner  out  of  the  fund,  he  should 
have  doubted  his  jurisdiction  to  make  any 
order  as  to  the  costs  of  the  petitioner  or 
the  Commissioners.  He  should,  however, 
follow  that  precedent;  and,  as  the  Com- 
missioners had  a  right  to  appear  at  the 
hearing  of  the  petition,  he  thought  that 
the  proper  order  on  the  present  occasion 
would  be,  that  the  petitioner  should  pay 
the  costs  of  the  Commissioners,  and  add 
them  to  his  own,  and  take  such  costs  out 
of  the  fund. 


Parker 
March 


,V.C.> 
I  10.    S 


8TRUTT  V.  BRAITHWAITE. 


Power  of  Appointment — Exclusive  Powers 
— Attaining  Twenty^ne — Estate  in  Fee — 
Surviving  a  Parent. 

By  a  settlement  made  on  the  marriage  of 
A.  and  B.  real  estate  was  conveyed  to  trus- 
tees and  their  heirs  upon  trust  for  A  for  life^ 
with  remainder  for  B.for  Ufe^  and^  after  the 
death  of  the  survivor,  in  trust  to  apply  the 
rents  in  the  maintenance  of  all  and  every  the 
children  of  A.  and  B,  until  such  children 
should  attain  twenty^one,  and,  when  such 
children  should  attain  twenty-one,  to  convey 
the  premises  to  such  children  in  such  manner 
as  A.  and  B.  jointly,  or  the  survivor  sfundd 
appoint,  and,  in  default  of  appointment,  to 
convey  the  premises  to  such  children  equally 
as  tenants  in  common ;  and,  if  there  should 
be  hut  one  such  child  who  should  attain 

(1)  1  Coll.  164. 
Niw  SxRiTO,  XXL— Ohako. 


twenty^one,  to  convey  the  premises  to  such 
child,  his  or  her  heirs  and  assigns : — Held, 
that  the  power  of  appointment  was  not  an 
exclusive  one,  and,  that  in  default  of  appoint' 
ment,  all  the  children  took  the  property  as 
tenants  in  common  in  fee,  without  reference 
to  their  attaining  twenty-one  or  surviving 
their  parents. 

By  indentures  of  settlement,  dated  the 
12th  and  13th  of  April  1784,  made  on  the 
marriage  of  John  Strutt  and  Sarah  Susan- 
nah his  wife,  certain  real  estates,  the  pro- 
perty of  Mrs.  Strutt,  were  conveyed  to  H. 
Mayo,  J.  Oxland,  and  N.  Taylor,  and  their 
heirs,  upon  trust  that  they,  and  the  sur- 
vivor of  them,  and  the  heirs  of  the  survivor, 
should  be  seised  thereof  upon  trust  for 
Mr.  Strutt  for  life,  with  remainder  to  Mrs. 
Strutt  for  life.  The  settlement  then  pro- 
ceeded as  follows :— **  And  from  and  imme- 
diately after  the  decease  of  the  survivor  of 
them,  the  said  J.  Strutt  and  S.  S.  Strutt, 
upon  trust  to  pay  and  apply  the  rents, 
issues,  and  profits  of  the  same  premises 
towards  the  maintenance  and  education  of 
all  and  every  the  child  or  children  of  the 
said  J.  Strutt  on  the  body  of  the  said  S.  S. 
Strutt  lawfully  to  be  begotten,  until  such 
child  or  childiren  shall  attain  his,  her,  or 
their  age  or  ages  of  twenty-one  years ;  and, 
when  and  as  such  child  or  children  respec- 
tively (if  more  than  one)  shall  attain  the 
said  age  of  twenty-one  years,  then  upon 
trust  to  release  and  convey  the  same  pre-< 
mises  unto  such  child  or  children,  in  such 
manner,  shares,  and  proportions,  for  such 
uses  and  estates,  as  they,  the  said  J.  Strutt 
and  S.  S.  Strutt,  shall  jointly  in  their  lives' 
time,  or  which  the  survivor  of  them  alone 
by  any  deed,  &c.  shall  appoint ;  and,  for 
want  of,  and  in  default  of  any  such  deed, 
will,  disposition,  direction,  or  appointment, 
then  upon  trust  to  release  and  convey  all 
the  same  premises,  with  the  appurtenances, 
unto  and  amongst  such  children  equally, 
share  and  share  alike,  to  hold  as  tenants 
in  common,  and  not  as  joint  tenants ;  and 
if  there  shall  be  but  one  such  child  who 
shall  live  to  attain  the  age  of  twenty-one 
years,  then  upon  trust  to  release  and  con- 
vey all  the  same  premises,  with  the  appurte- 
nances, unto  such  only  child,  and  his  or 
her  heirs  for  ever.  Provided  that,  in  case 
it  shall  happen  that  there  shall  be  no  such 
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lawful  issue  of  the  said  then  intended  mar- 
riage, or,  being  any,  all  such  issue  shall 
happen  to  die,  without  having  any  lawful 
issue,  in  the  lifetime  of  both  the  said  J* 
Strutt  and  S.  S.  Strutt,  or  after  her  decease, 
and  in  the  lifetime  of  the  said  John  Strutt, 
then  and  in  either  of  such  cases  the  said 
trustees,  and  the  survivors  and  survivor  of 
them,  and  the  heirs  of  such  survivor,  shall 
stand  seised  of  and  convey  the  same  pre- 
mises to  such  uses  as  the  said  S.  S.  Strutt 
shall  by  any  deed  or  will,  &c.  appoint,  to 
take  effect  from  and  immediately  after  the 
decease  of  the  survivor  of  them,  the  said 
J.  Strutt  and  S.  Susannah  his  intended 
wife,  or  their  issue  under  the  age  of  twenty- 
one  years,  and  without  issue  as  aforesaid ; 
and,  in  default  of,  and  subject  to,  any  such 
last-mentioned  direction  or  appointment, 
upon  trust  to  convey  the  premises  to  the 
right  heirs  of  the  said  S.  S.  Strutt." 

In  1830  Mrs.  Strutt  died. 

There  were  eight  children  of  the  mar- 
riage. Three  of  these  children  died  before 
1835,  one  of  whom  was  an  infant. 

At  the  date  of  the  settlement  next  stated 
five  of  the  children  were  living :  Mrs. 
Braithwaite,  Joseph  Henry,  Sarah,  Maria, 
and  Matilda. 

By  an  indenture,  dated  the  12th  of  Jan- 
uary 1835,  John  Strutt,  in  exercise  of  the 
power  given  by  the  settlement  of  the  13th 
of  AprS  1784,  appointed  that  the  heredita- 
ments and  premises  comprised  in  the  said 
settlement  should,  subject  to  his  life  estate, 
go,  remain,  and  be  to  the  use  of  the  said 
Joseph  Henry,  Sarah,  Maria,  and  Matilda 
Strutt  equally  as  tenants  in  common,  and 
their  respective  heirs  and  assigns,  and 
directed  that  the  trustees  of  the  settlement 
should,  immediately  after  his  death,  con- 
vey and  assure  the  said  hereditaments  and 
premises  accordingly. 

Joseph  Henry  died  in  1848  having 
attained  twenty-one,  and  Mr.  Strutt  died 
in  1850. 

The  suit  was  instituted  for  the  purpose 
of  obtaining  the  decision  of  the  Court  as 
to  the  effect  of  the  above-mentioned  deeds 
with  reference  to  the  shares  of  the  children. 

Mr>  Bacon  and  Mr,  Mott^  for  the  plain- 
tiffs. 

Mr.  C.  Hall,  Mr.  E.  F.  Smith,  and  Mr. 
Sergeant^  for  the  defendants. 


The  following  cases  were  cited — 

Borasion^s  ease,  3  Rep.  19. 
Fanderzee  v.  A  clonic  4  Ves.  771. 
Kenworthy  v.  Bate,  6  Ibid.  793. 
Doe  d.  Wheedon  v.  Lea,  3  Term  Rep. 

41. 
Shey  V.  Bamei,  3  Mer.  335. 
Cohen  v.  Waley,  15  Sim.  318. 
Gordon  v.  Hope,  18  Law  J.  Rep.  (n.s.) 

Chanc.  228. 

Parker,  V.C.^This  is  a  very  obscure 
settlement,  and  no  one  in  construing  it  can 
feel  sure  what  was  the  construction  which 
the  parties  contemplated  at  the  time.  Mr. 
Strutt  appoints  to  some  only  of  the  objects 
of  the  power,  and  this  raises  the  question 
whether  the  power  did  or  did  not  authorize 
an  exclusive  appointment.  This  turns 
entirely,  as  it  appears  to  me,  on  the  gram- 
matical force  to  be  attributed  to  the  word 
'*  such"  in  the  clause  giving  the  power  to 
appoint  **  untjo  such  child  or  children,  in 
such  manner,  shares  and  proportions,  and 
for  such  uses  and  estates,  as  they,  the 
said  John  Strutt  and  Sarah  Susannah, 
should  jointly  in  their  lives'  time,  or  the 
survivor  of  them  should  appoint."  If 
**  such"  meant  such  as  they  should  choose 
to  appoint,  there  can  be  no  doubt  that  the 
power  authorized  an  exclusive  appoint- 
ment. If  "such"  is  to  be  taken  in  the 
sense  of  "  the  said,"  the  power  did  not 
authorize  an  exclusive  appointment. 

In  the  first  place  I  find  a  trust  to  pay 
and  apply  the  rents,  issues,  and  profits 
towards  the  maintenance  and  education  of 
all  and  every  the  child  (this  is  the  only 
place  in  which  the  word  '*  the"  is  used)  or 
children  of  the  said  John  Strutt  on  the 
body  of  the  said  Sarah  Susannah  lawfully 
begotten,  until  such  child  or  children  (this 
must  mean  all— not  excluding  any)  "  shall 
attain  his,  her,  or  their  age  or  ages  of 
twenty-one  yeara ;  and  when  and  as  such 
child  or  children  respectively,  if  more  than 
one,  should  attain  the  said  age  of  twenty- 
one  years,  then  upon  trust  to  release  and 
convey  the  same  premises  unto  such  child 
or  children"  (which  must  mean  the  said 
child  or  children  following  the  previous  de- 
scription). The  next  place  where  I  find  it 
introduced  seems  to  me  to  remove  all  doubt 
whatever:  **And  in  default  of  any  such 
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deed,  will,  disposttion,  direction,  or  appoint* 
ment,  then  upon  trust  to  release  and  con- 
vey all  the  same  premises,  with  the  appur- 
tenances, unto  and  amongst  such  children 
equally  share  and  share  alike*'  (the  word 
'*  such*'  must  there  haye  the  same  gram- 
matical force  as  it  had  where  the  parents 
were  empowered  to  appoint) ;  *'  and  if  there 
shall  be  but  one  such  child  who  shall  live 
to  attain  the  age  of  twenty-one  years,  then 
upon  trust  to  release  and  convey  all  the 
same  premises,  with  the  appurtenances,  unto 
such  only  child  and  his  or  her  heirs  for 
ever."  I  think  that  the  power  did  not 
warrant  an  exclusive  appointment;  and, 
therefore,  the  appointment  by  Mr.  Strutt 
was  bad,  and  there  must  be  a  declaration 
to  that  effect. 

The  next  question  is,  who  are  the  parties 
to  take  in  default  of  appointment  ?  Three 
constructions  were  contended  for.  It  was 
first  said,  that  those  children  only  were  to 
take  who  survived  the  surviving  parent. 
I  think  that  there  is  no  ground  for  this 
construction.  This  was  a  marriage  settle- 
ment, and  the  Court  always  endeavours  to 
construe  marriage  settlements  so  as  not  to 
make  the  interest  of  the  children  depend 
on  their  surviving  their  parents.  In  the 
case  referred  to  by  Mr.  Hall  {Oordon  v. 
Hope\  there  was  a  trust  to  pay  to  and 
amongst  all  and  every  the  children  and  issue 
of  the  marriage,  to  be  paid  to  sons  at  twenty- 
one,  and  to  daughters  at  twenty-one  or 
marriage,  on  the  death  of  the  parents: 
and  it  was  held,  that  the  fund  vested  in  the 
children  as  they  came  of  age,  though  they 
died  in  the  lifetime  of  the  parents.  There 
can  be  no  doubt,  then,  that  in  this  case  the 
children  attaining  twenty-one  took  vested 
interests,  though  they  died  in  the  lifetime 
of  their  parents. 

The  next  question  is,  whether  the  chil- 
dren who  died  under  twenty-one  took  any 
interest ;  and  as  to  this,  I  must  say  that  I 
do  not  see  my  way,  on  legal  principles  of 
construction,  to  exclude  any  child  who  died 
under  twenty-one  from  taking  a  share  in 
the  property.  It  is  on  these  words  of  gift, 
m  default  of  appointment,  that  the  argu- 
ment arose :  "  Upon  trust  to  release  and 
convey  all  the  same  premises,  with  the 
appurtenances,  unto  and  amongst  such 
children  equally,  share  and  share  alike,  to 
hold  as  tenants  in  common,  and  not  as 


joint  tenants ;  and  if  there  shall  be  but  one 
such  child  who  shall  live  to  attain  the  age 
of  twenty-one  years,"  &c.  This,  it  was 
contended,  was  a  gift  to  all  of  them  at 
twenty-one,  for  that  by  the  word  "  such" 
was  meant  such  as  should  attain  twenty- 
one.  It  is  not,  however,  safe,  on  an  instru- 
ment so  framed  as  this,  to  depart  a  single 
step  from  the  literal  meaning  of  the  words. 
If  to  attain  twenty-one  was  to  be  the  con- 
dition of  vesting,  what  became  of  the  share 
of  a  daughter  marrying  under  twenty- one, 
and  dying  before  that  age  ?  There  was  not 
to  be  a  gift  over  in  case  of  one  dying  leaving 
lawful  issue  during  the  parents'  existence. 
A  daughter,  therefore,  dying  under  twenty- 
one  leaving  a  child,  would  prevent  that 
gift  over  taking  effect,  though  she  took 
no  share,— -which  would  be  incongruous.  I 
think  that  none  of  the  children  were  to  be 
excluded. 

The  next  question  is,  what  estates  did 
they  take  in  default  of  appointment  ?  I 
think  that  there  is  no  doubt  they  took 
estates  in  fee.  The  conveyance  to  the 
trustees  was  in  fee.  "  Upon  trust,"  (after 
saying  they  were  to  convey  to  such  children 
as  the  parents  should  appoint)  '*  to  convey 
in  default  of  appointment  to  the  children 
as  tenants  in  common ;  and,  if  only  one, 
then  all  to  such  one,  his  heirs  and  assigns." 
In  a  marriage  settlement  which  is  for  the 
benefit  of  the  children  a  direction  to  con- 
vey must  mean  to  convey  to  children  in  fee. 


L.C. 
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WYKE  V,   ROGERS. 


Principal  and  Surely — Collateral  Secu^ 
rity — Reservation  of  Rights  against  Surety 
^^Parol  Evidence, 

/.  W.  joined  in  a  bond  as  surety ,  and  the 
creditor  subsequently  took  a  promissory  note 
from  the  principal  debtor^  payable  at  two 
monlhSf  for  the  balance  due  upon  the  bond. 
The  principal  debtor  becoming  insolvent^  and 
the  note  being  unpaid^  the  creditor  sued  J.  fV, 
on  the  bondf  who  thereupon  filed  his  bill  for 
an  injunction.  It  was  proved  that  at  the 
time  of  taking  the  note  there  was  a  general 
understanding  between  the  principal  debtor 
and  the  creditor  that  the  remedies  upon  the 
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bond  should  not  he  thereby  affected : — Held^ 
that  this  general  understanding  amounted  to 
a  stipulation  between  the  parties  preventing 
the  legal  consequences  that  would  have  other^ 
wise  flowed  from  the  transaction^  and  that 
the  surety  was  not  released. 

An  agreement  that  a  dealing  between  the 
creditor  and  principal  debtor  shall  not  ope^ 
rate  as  a  discharge  of  the  surety  may  be 
proved  by  parol  evidence. 

This  was  an  appeal  from  an  order  made 
by  Knight  Bruce,  V.C.,  on  further  di- 
rections. 

In  1843,  the  plaintiff  joined  one  Evans 
in  a  joint  and  several  bond  to  the  defen- 
dant Rogers  in  the  penal  sum  of  800/., 
conditioned  for  the  payment  of  4001.  and 
interest,  which  sum  was  paid  by  the  de- 
fendant to  Evans,  with  the  consent  of  the 
plaintiff.  In  January  1844  the  plaintiff 
paid  to  the  defendant  120/.  on  account  of 
the  principal  secured  by  the  bond.  In 
January  1845  the  defendant  applied  to 
Evans  for  the  payment  of  the  badance  due 
upon  the  bond,  and  Evans  thereupon  gave 
to  the  defendant  a  promissory  note  as  fol- 
lows :— 

"  Abergavenny,  Jan.  20,  1845. — ^280/. 
Two  months  after  date,  I  promise  to  pay 
Mrs.  Alice  Rogers,  or  her  order,  the  sum 
of  280/.,  value  received.     S.  Evans." 

An  action  was  afterwards  brought  by  the 
defendant  against  Evans  upon  the  note, 
and  judgment  recovered,  but  no  execution 
was  issued,  Evans  being  insolvent.  The 
defendant  then  commenced  an  action  against 
the  plaintiff  and  Evans,  for  the  balance  of 
280/.  due  upon  the  bond  and  arrears  of 
interest.  The  plaintiff  filed  his  bill  against 
A.  Rogers  and  Evans,  alleging  that  at  the 
time  of  giving  the  note  there  was  an  agree- 
ment between  the  defendant  and  Evans, 
without  the  knowledge  or  consent  of  the 
plaintiff,  that  the  bond  should  not  be  put 
in  force  until  the  note  should  arrive  at 
maturity,  and  charging  that  under  the  cir- 
cumstances the  plaintiff's  liability  upon 
the  bond  as  surety  was  discharged,  and  it 
prayed  that  the  action  might  be  restrained* 
The  answer  of  the  defendant  stated  that  at 
the  time  of  the  giving  of  the  promissory 
note  it  was  distinctly  understood  and 
agreed  that  it  was  not  to  be  considered  as 
payment  of  the  balance  due  upon.the  bond. 


and  d^ed  any  undertaking  by  the  defen- 
dant for  postponing  the  remedies  upon  the 
bond. 

At  the  hearing,  the  Vice  Chancellor 
Knight  Bruce  directed  an  inquiry  whether, 
at  the  time  the  promissory  note  was  given, 
there  was  any  and  what  agreement  entered 
into  between  Rogers  and  Evans  with  re- 
spect to  the  bond  in  the  pleadings  mention- 
ed, and  under  what  circumstances  the  pro- 
missory note  was  given,  with  liberty  to  state 
special  circumstances.  The  Master  found 
that  the  promissory  note  was  not  given  in 
discharge  of  the  bond,  and  that  there  was  a 
general  understanding  between  Rogers  and 
Evans  that  the  remedy  on  the  bond  was 
not  to  be  taken  away ;  but  he  found  that 
there  was  no  written,  nor,  beyond  the  gene- 
ral understanding  before  mentioned,  any 
distinct  parol  agreement,  respecting  the 
bond,  between  Rogers  and  Evans. 

The  cause  coming  on  for  further  direc- 
tions, the  plaintiff  not  appearing,  the  Vice 
Chancellor,  after  hearing  the  report  and 
the  evidence,  dissolved  the  injunction,  and 
ordered  that  the  defendant  should  be  at 
liberty  to  proceed  with  the  action,  and  that 
the  plaintiff  should  pay  the  costs  of  the 
suit,  and  all  further  proceedings  should  be 
stayed. 

The  plaintiff  then  appealed* 

[The  LoBD  Chancellor. — Is  the  plain- 
tiff rightly  before  the  Court  upon  appeal, 
when,  by  his  own  neglect,  the  judgment 
of  the  Court  below  has  not  been  exercised 
upon  the  question?  The  proper  course 
was  to  apply  to  the  Vice  Chancellor  to 
have  the  case  reheard.] 

Upon  the  consent  of  the  defendant's 
counsel,  the  Court  allowed  the  appeal  to 
proceed. 

Mr,  Cooper^  Mr,  BiUon^  and  Mr,  J, 
Brown^  for  the  appellant.— During  the  two 
months  the  promissory  note  had  to  run, 
no  proceedings  could  have  been  taken  upon 
the  bond  against  the  principal  debtor ;  and, 
consequently,  the  surety  was  dischaxged. 
The  reservation  of  the  remedies  against  the 
surety  ought  to  appear  on  the  instrument 
giving  time ;  and  parol  evidence  of  the  un- 
derstanding of  the  parties  to  the  deed  that 
the  remedies  against  the  sureties  should 
be  reserved,  cannot  be  admitted. 
Byles  on  Bills,  186,  5  th  ed* 
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Ex  parte  GlendimUng^  Buck,  517* 
Lewii  ▼•  Janes^  4  B.  &  C.  506 ;  8.  c. 
8  Law  J.  Rep.  K.B.  270. 

Mr,  Wigram^  Mr*  BoviU^  and  Mr,  Pear" 
mh,  contra.— The  promissory  note  was 
not  a  discharge  either  at  law  or  in  equity, 
for  it  did  not  suspend  the  remedies  upon 
the  bond ;  it  was  merely  a  collateral  secu- 
rity-^Prifi^  V.  Clark9on{l),  It  is  upon 
the  plaintiff  to  prove  that  the  remedies  on 
the  bond  were  suspended,  and  the  Master's 
report  negatives  that  fact. 

Mr,  Cooper  replied. 

The  Lord  Chancellor.^Iu  this  case 
the  plaintiff  had  joined  with  Evans  in  a 
bond  for  400L  to  the  defendant  as  surety. 
120/.,  part  of  that  sum,  had  been  paid,  and 
the  remaining  2802.  was  still  unpaid.  In 
that  state  of  things  a  promissory  note  for 
the  280/.  was  given  by  Evans  to  the  cre- 
ditor, payable  at  two  months.  The  effect 
of  that  at  law  was  in  no  manner  to  impeach 
the  bond,  which  remained  as  effective  at 
law  as  it  was  before.  A  question,  however, 
might  arise  upon  the  circumstances,  whe- 
ther that  promissory  note  did  necessarily, 
in  the  absence  of  agreement,  operate  as  a 
discharge  of  the  surety ;  that  is,  whether 
it  was  simply  a  collateral  security,  or  whe- 
ther from  its  being  payable  at  two  months 
it  must  not  be  understood  as  giving  two 
months'  time  to  the  principal  debtor  so 
as  to  prevent  the  remedy  upon  the  bond 
during  that  period.  All  the  cases  prove 
that  if  at  the  time  the  security  is  taken, 
which  might  operate  as  a  discharge  of  the 
surety,  the  remedies  against  the  surety  are 
reserved,  there  is  no  discharge  of  the  surety. 
An  action  was  brought  upon  the  bond,  and 
judgment  recovered ;  and  then  the  surety 
resorts  to  this  Court  to  stay  proceedings. 
The  party  coming  for  equitable  relief 
against  a  legal  obUgation  must  shew  a  case 
that  would  operate  to  release  the  surety  in 
equity  from  his  obligation.  Is  anything 
shewn  here  which  necessarily  operates  to 
give  time  to  the  principal  debtor  so  as  to 
release  the  surety  ?  But  I  do  not  mean 
to  give  an  opinion  upon  that  point ;  be- 
cause it  is  perfectly  clear  in  law  that  if  a 
security  is   taken,  which,  by  postponing 

(t)  1  B.  &  C.  14 ;  ■.  c.  1  Law  J.  Rep.  K.B.  24. 


the  time  of  payment,  would  operate  to 
release  the  surety,  the  creditor  may  prove 
by  parol  evidence  that  an  agreement  was 
come  to  between  the  parties  that  the  trans- 
action should  not  have  that  operation.  I 
assume  that  you  could  not  give  parol  evi- 
dence to  impeach  the  promissory  note  ; 
but  here  the  evidence  is  properly  intro- 
duced to  prevent  that  collateral  operation 
which  it  is  insisted  the  note  had,  namely, 
to  prevent  any  proceedings  being  taken 
upon  the  bond  in  the  mean  time,  and  so 
to  release  the  surety.  Beyond  doubt  the 
evidence  was  admissible,  and  if  the  plain- 
tiff thought  it  was  not,  instead  of  allowing 
the  matter  to  go  to  the  Master,  the  plaintiff 
should  have  insisted  that  no  such  evidence 
was  admissible.  However,  the  evidence 
before  the  Master  was  directly  against  the 
claim  of  the  plaintiff.  The  defendant  also, 
in  her. answer,  swean  that  there  was  an 
understanding  that  the  giving  of  the  note 
was  not  to  have  the  effect  contended  for 
by  the  plaintiff.  Now,  with  respect  to  the 
parol  evidence,  a  case  was  cited  to  shew 
that  this  understanding  ought  to  have  ap- 
peared on  the  face  of  the  promissory  note. 
The  case  cited  proves  no  such  thing.  In 
that  case  (Lewis  v.  Jones)  there  was  a 
regular  instrument,  by  which  the  compro- 
mise was  effected ;  and  the  Court  held  that 
you  could  not  introduce  parol  evidence  to 
vary  the  effect  of  that  instrument.  Nothing 
can  be  clearer  than  that.  Then  it  was 
insisted  that  the  promissory  note  was 
given  in  discharge  of  the  bond.  It  would 
require  a  strong  case  to  prove  that,  because 
it  would  be  converting  a  specialty  debt  into 
a  simple  contract  debt,  without  any  con- 
sideration. The  Master  has  found  that 
there  was  no  distinct  parol  agreement,  but 
a  general  understanding  between  Rogen 
and  Evans  that  the  remedies  on  the  bond 
should  not  be  affected.  There  was  no 
contract  in  terms,  but  a  general  imder- 
standing,  which  in  point  of  law  amounts 
to  a  stipulation  that  the  taking  of  the  pro- 
missory note  should  not  be  a  bar.  I  am 
of  opinion  that  there  was  no  such  dealing 
in  this  case  with  the  principal  debtor  as 
would  discharge  the  surety ;  and  the  ap- 
peal, therefore,  must  be  dismissed,  with 
costs. 
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KlNDERBLEY,  V.C.)  „.„ 

March  16.        J  «"™  '•  chapman. 
Witness — Foreign  Commissionr'^Expenses, 

A  testator  gave  the  residue  of  his  property 
to  be  held  in  deposit  for  the  purpose  of  in- 
quiring whether  there  were  any  relations  of 
his  blood  living,  and  if  so  the  said  residue 
was  to  be  divided  equally  among  them. 
Upon  a  reference  to  the  Master  to  make  in- 
quiries  in  conformity  with  the  above  residuary 
bequest,  the  Master  reported  that  a  com- 
mission  ought  to  be  sent  to  Venice  to  examine 
witnesses  as  to  who  were  the  next-of-kin. 
The  Court f  upon  the  application  of  the  exe- 
cutors, made  an  order  for  a  foreign  commis- 
sion^ and  also  directed  what  sum  should  be 
allowed  out  of  the  testator's  property  for  the 
expenses  of  the  commission. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  Domenico  Drago- 
netti,  a  professor  of  music,  who  was  a  native 
of  Venice,bu  t  had  died  domiciled  in  England, 
and  by  his  will,  after  making  various  spe- 
cific bequests  and  legacies,  gave  the  residue 
of  his  property  in  die  following  terms  :-— 
*'  And  as  respects  the  residue  of  all  the 
money  and  securities  for  money  belonging 
to  me  at  my  bankers,  in  whatever  bank  or 
place  the  same  may  be,  I  desire  that  after 
all  obligations,  gifts,  and  engagements  shall 
have  been  satisfied,  the  above-mentioned 
residue  be  held  in  deposit  for  the  purpose 
of  inquiring  whether  there  be  any  relation 
of  my  blood  living,  and  if  such  be  found  it 
is  my  will  that  all  the  said  residue  be  given 
to  my  next-of-kin ;  and  if  there  should  be 
living  several  of  my  relations  in  equal  de- 
gree of  consanguinity,  I  desire  that  the 
said  residue  above  alluded  to  be  divided  in 
equal  shares  for  them  and  among  them." 
In  case  no  persons  could  be  found  to  answer 
the  above  description,  the  testator  gave  the 
residue  of  his  property  for  the  benefit  of 
various  churches  in  ItsJy.  Upon  a  decree 
made  in  the  cause  in  December  1850,  it 
was  referred  to  the  Master  to  inquire  and 
state  who,  according  to  the  laws  of  this 
country,  would  have  been  entitled  at  the 
testator's  decease  to  his  personal  estate, 
and  who  were  his  next-of-kin  or  their 
legal  personal  representatives. 

The  Master,  by  his  report,  dated  the 
28th  of  January  1852,  stated  that  one  Giro- 


lamo  Zener,  resident  at  Venice,  had  made  a 
claim,  alleging  himself  to  be  the  representa- 
tive of  the  next-of-kin  living  at  the  time  of 
the  decease  of  the  testator,  and  had  carried 
in  a  state  of  facts  in  support  of  his  claim, 
and  by  which,  very  material  facts  relating 
to  the  family  of  the  testator  appeared. 

The  report  of  the  Master,  after  setting 
forth  the  effect  of  the  evidence  before  him, 
and  the  names  of  the  witnesses,  all  of  whom 
resided  at  Venice,  stated  that  it  appearing 
that  no  further  evidence  could  be  obtained, 
shewing  who  were  the  next-of-kin  of  the 
testator  unless  the  evidence  above  referred 
to  should  be  obtained,  and  it  appearing  that 
the  decree  could  not  be  further  prosecuted 
without  such  further  evidence,  the  Master 
certified  that  it  was  necessary  that  a  com- 
mission should  issue  to  take  evidence  in 
Venice  and  its  neighbourhood  in  reference 
to  the  inquiries. 

A  motion  was  now  made  that  in  pur- 
suance of  the  certificate  of  the  Master,  a 
commission  might  issue  to  take  evidence  in 
Venice  and  its  neighbourhood  in  reference 
to  the  inquiries  directed  by  the  decree,  and 
that  all  the  costs,  charges,  and  expenses 
incident  thereto  might  be  borne  by  the 
estate  of  the  said  D.  Dragonetti,  and  that 
if  necessary  it  might  be  referred  to  the 
Master  to  ascertain  what  would  be  a  proper 
sum  to  be  aUowed  for  the  commission,  and 
that  such  sum  might  be  raised  out  of  the 
money  forming  part  of  the  estate  of  the 
testator. 

Mr.  Stuart  and  Mr,  ElderUm  appeared 
for  the  plainti£b,  and  submitted  that  this 
commission  ought  to  be  granted,  since  it 
was  impossible  otherwise  for  the  trustees 
to  carry  out  the  trusts  of  the  will.  It  was 
also  urged  that  the  expenses  of  the  com- 
mission should  be  paid  out  of  the  testator's 
estate,  and  money  for  the  purpose  should 
be  advanced,  since  the  claimant  was  a  per- 
son in  humble  life,  and  was  quite  unable  to 
provide  the  expense  himself. 

Mr,  James  appeared  for  the  Attorney 
General,  and  submitted  that  it  was  un- 
necessary to  go  to  the  expense  of  a  com- 
mission, as  it  would  be  quite  sniBcient  to 
obtain  evidence  by  communicating  with 
persons  in  Italy.  There  had  already  been 
a  considerable  outlay  in  searching  for  the 
testator's  relations,  and  this  would  mate- 
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rially  diminish  the  property  which,  in  case 
of  there  heing  no  next-of-kin  found,  would 
go  to  a  charity. 

KiKDERSLST,  V.C.-^This  was  an  appli- 
cation for  a  commission  to  examine  wit- 
nesses at  Venice  in  a  cause  for  the  adminis- 
tration of  the  estate  of  a  person  who  was 
by  birth  an  Italian  and  a  native  of  Venice, 
Domenico  Dragonetti.  He  was  a  musical 
professor  in  this  country,  and  had  amassed 
a  certain  amoimt  of  personal  property,  which 
he  has  given  first  to  his  next-of-kin,  and  in 
his  wiU  there  is  this  clause— -(His  Honour 
here  read  the  residuary  clause  in  the  testator's 
will). — So  the  testator  intimates  very  dis- 
tinctly that  he  is  uncertain  whether  he  has 
even  any,  or  how  many,  of  his  blood  living ; 
at  all  events  entirely  imcertain  whether,  if 
there  be  any,  they  will  be  capable  of  being 
ascertained,  and  quite  uncertain  as  to  what 
relatives  they  may  be ;  and  he  clearly 
directs  that  the  residue  of  his  property  shall 
be  held  in  deposit  for  the  purpose  of  inquir- 
ing whether  there  be  such  relatives  of  his 
blood.  Now,  it  appears  that  the  decree 
having  made  a  reference  to  the  Master  to 
inquire  what  relations  he  had,  the  inquiry 
was  in  this  form :  He  was  to  inquire  and 
state  to  the  Court,  who,  according  to  the 
laws  in  force  in  the  country  in  which  he 
should  find  the  testator  Domenico  Drago- 
netti to  have  been  domiciled,  for  regulating 
the  succession  of  estates  and  effects  of 
persons  djring  intestate,  would  have  been 
entitled  to  his  personal  estate,— who  was 
or  were  next-of-kin  to  the  said  testator  at 
the  time  of  his  death,  according  to  the  laws 
in  force  in  this  country  for  the  distribution 
of  intestates'  assets,  and  he  was  to  inquire 
whether  such  person  or  persons  were  dead, 
and  who  were  tiieir  representatives.  So 
that  the  purpose  of  the  inquiry  was  to 
ascertain  what  the  testator  himself  had 
pointed  out  that  it  was  necessary  to  as- 
certain, and  he  was  unable  to  give  any 
information  by  his  will  upon  the  subject. 

It  seems  that  the  Master,  in  the  course 
of  last  year,  certified  that  a  commission 
was  necessary  for  the  purpose  of  prose- 
cuting this  inquiry,  and  Lord  Cranworth 
made  an  order  for  a  commission ;  and 
upon  appeal  to  the  Lord  Chancellor  he 
reversed  that  decision  and  discharged  the 
order,  considering  that  it  was  not  regu- 


lar to  grant  the  order  in  the  then  state 
of  circumstances.  It  did  not  very  dis- 
tinctiy  appear  what  the  Lord  Chancel- 
lor's grounds  were,  but  I  think  I  can 
see  quite  ground  enough  for  his  having 
thought  that  in  that  state  of  things  there 
could  not  be  a  commission.  At  that  time 
there  was  nothing  before  the  Master  but  a 
decree  containing  the  reference  for  inquiry. 
Now,  tmder  a  decree  directing  an  inquiry 
as  to  certain  matters  of  fact,  the  Master 
cannot  merely  upon  that  receive  evidence 
upon  anything.  He  must  have  before  him 
some  state  of  facts,  or  charge,  or  claim, 
brought  in  by  somebody,  in  support  of 
which,  or  in  opposition  to  which,  he  may 
receive  evidence.  There  must  be  something 
before  the  Master  containing  an  allegation 
of  something,  for  the  Master  to  receive  evi- 
dence at  fljil;  and  that  not  only  as  to 
evidence  under  a  commission  directed  to 
persons  m  a  foreign  country,  but  even 
evidence  with  reference  to  persons  in  this 
country  he  cannot  receive,  until  there  is 
some  allegation  before  him  upon  which  he 
can  proceed.  There  seems  to  have  been 
no  such  allegation,  no  such  state  of  facts, 
charge,  or  claim  before  the  Master;  but  it 
seems  to  have  been  considered  that  he  was 
directed  to  inquire  whether  there  was  to  be 
a  commission,  not  for  the  purpose  of  taking 
evidence,  but  for  the  purpose  of  inquiry. 
Now,  that  alone,  I  think,  would  be  a  ground 
why  it  would  not  be  regular  in  that  state  of 
things  to  grant  a  commission  as  the  matter 
then  stood  in  July  last.  Another  ground 
seems  to  have  been,  that  there  was  no  par- 
ticularity as  to  there  being  any  witnesses  who 
might  be  able  to  give  any  evidence  under 
the  commission.  I  believe  another  ground 
existed,  though  it  did  not  appear  very  dis- 
tinctiy ;  that  the  commission  was  of  a  roving 
kind,  that  is  to  say,  it  was  not  addressed  to 
any  particular  locadity,  but,  I  believe,  ad- 
dressed to  Italy  generally,  which  the  Lord 
Chancellor  very  properly  considered  was 
too  roving.  There  was  quite  sufficient 
ground  in  that  state  of  things  for  the  Lord 
Chancellor  to  have  thought  there  ought 
not  to  be  a  commission. 

The  state  of  things  now,  when  this  ap- 
plication is  made,  is  very  different  from 
what  it  was  at  that  time.  It  appears,  that 
since  the  proceedings  in  July  last,  a  Vene- 
tian, a  person  at  least  residing  in  or  near 
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Venice,  of  the  name  of  Girolamo  Zener,  has 
brought  before  the  Master  a  state  of  facts 
and  charge,  claiming  that  he  is  the  next- 
of-kin,  or,  at  least,  one  of  the  next-of-kin 
or  blood  relations  of  the  testator,  and  in 
support  of  that  state  of  facts  produced 
before  the  Master  various  documents  sent 
over  from  Venice  to  this  country,  which, 
although  they  do  not  establish  perhaps  in 
the  shape  of  distinct  evidence  whether  this 
Girolamo  Zener  is  positively  the  next-of- 
kin,  or  one  of  the  next-of-kin,  nor  establish 
who  are  the  next-of-kin  distinctly  and 
conclusively,  certainly  do  go  to  shew  that 
there  are  a  number  of  persons  whose  names 
are  distinctly  set  forth,  resident  in  or  near 
Venice,  who  are  capable  of  giving  at  least 
some  evidence  and  information  upon  the 
subject  of  the  testator's  family,  and  evi- 
dence which  may  go  either  to  substantiate 
or  defeat  the  claim  of  Girolamo  Zener  who 
is  claiming  to  be  next-of-kin ;  and  not  only 
80,  but  will  also  probably  tend,  whatever 
may  be  the  result  of  that  particular  claim, 
to  do  what  the  testator  desired  to  have 
done,  to  have  the  inquiry  made  as  to 
who  are  his  blood  relations,  whether  there 
be  any  such,  and  who  they  are.  There  is, 
therefore,  now,  in  the  existing  state  of 
things,  no  positive  irregularity  in  granting 
the  commission.  The  Master  certifies,  very 
much  indeed  in  detail,  the  grounds  upon 
which  he  considers  acommission  should  go ; 
and  it  appears  clear  that  the  commission 
would  be  quite  right  if  it  were  applied  for 
by  Girolamo  Zener,  the  claimant,  for  the 
purpose  of  his  claim.  The  plaintiffs  are 
the  representatives  of  the  testator,  and  they 
have  no  interest  either  in  defeating  or  sup- 
porting the  claim  of  Girolamo  Zener,  or 
anybody  else ;  but  they  have  a  positive 
duty  imposed  upon  them  to  do  all  they  can 
to  ascertain  whether  there  are  any  blood 
relations  or  any  next-of-kin,  and  who  they 
are.  That  duty  is  imposed  upon  them  by 
the  testator's  will,  and  this  Court  would  be 
very  reluctant  to  adopt  a  course,  the  effect 
of  which  must  be  that  this  testator's  pro- 
perty  must  remain  in  this  court  I  do  not 
know  till  when.  I  do  not  know  what  steps 
are  to  be  taken  except  in  some  way  as  here 
proposed.  For  the  purpose  of  this  Court 
really  and  truly  adjudicating  upon  the 
rights  of  the  persons  who  are  entitled  to 
the  property,  it  is  necessary  to  find  out  who 


they  are.  I  have  said  there  would  be  no 
irregularity  in  now  granting  a  commission, 
if  it  were  upon  the  application  of  Girolamo 
Zener,  the  claimant  himself;  nor  would 
there  be  any  irregularity  in  granting  the 
commission  upon  the  application  of  the 
plaintiffs  themselves.  Supposing  the  plain- 
tiffs to  be  in  a  situation  in  which  they 
had  either  an  interest  or  a  duty  to  op- 
pose the  claim,  they  might  have  a  com- 
mission for  the  purpose  of  examining 
witnesses  to  oppose  this  man's  claim :  but 
their  position  is  such  that  their  duty  is 
only  to  oppose  in  the  sense  of  taking  care 
that  the  evidence  is  distinctly  and  fully 
brought  out  to  shew  whether  the  man  is  or 
is  not  next-of-kin,  or  who  may  be  next-of- 
kin.  There  being  no  irregularity  in  grant- 
ing a  commission,  what  presses  upon  my 
mind  is  this :— -that  it  appears  to  me  that  the 
granting  of  a  commission,  irrespective  of  ita 
being  a  mode  of  determining  whether  this 
man,  who  now  claims,  is  or  is  not  the  next- 
of-kin  ;^-irre8pective  of  that,  it  appears  to 
me  to  be  a  moide  and  machinery  by  which 
the  Court  can  best,  in  all  probability,  work 
out  what  the  testator  directed  to  have  done, 
that  is,  to  have  inquiries  instituted,  not 
merely  a  roving  inquiry  getting  somebody 
to  pick  up  all  the  gossip  he  can  get  in 
Venice  and  its  neighbourhood,  but  by  in- 
formation derived  from  persons  subjected 
to  the  test  of  examination  under  the  solem- 
nity of  an  oath.  It  appears  to  me  I  ought 
to  grant  a  commission,  first,  because  it  u 
not  irregular  to  do  so,  and  it  may  be  very 
serviceable  with  a  view  to  the  spedfio 
claim  now  pending  before  the  Master,  and 
also  as  a  very  convenient  and  a  very  de- 
sirable mode  of  working  out  what  the  tes- 
tator desired  should  be  worked  ont,  and 
what  this  Court  would  be  very  desirous  to 
work  out,  and  which  it  is  the  duty  of  this 
Court  for  this  purpose  to  work  out.  For 
these  reasons,  I  think  it  right  to  grant  this 
commission. 

It  is  true,  as  was  urged  by  the  counsel 
for  the  Attorney  General,  it  may  be  that 
the  result  of  this  commission  may  be  to 
defeat  the  claimant  Girolamo  Zener.  It 
may  defeat  his  claim,  and  if  it  were  merely 
to  result  in  that,  the  observation  of  conn* 
sel  would  be  very  just— '*  Why  should  the 
testator's  estate  be  wasted  by  an  individual 
claim  which  may  turn  out  to  be  no  daim 
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at  all.  Bat  being  satisfied  as  I  am  that 
the  tendency  at  least,  if  not  the  certain 
result,  of  the  commission  will  be  to  get 
inqniries  effectively  prosecuted  upon  the 
subject  of  the  testator's  relations,  for  that 
reason  it  appears  to  me  that  it  will  not  be  a 
waste  of  the  testator's  estate,  even  though 
the  particular  claim  should  £ul,  whatever 
should  be  the  result  of  the  claim. 

Then  comes  the  question,  what  ought  to 
be  done  with  reference  to  that  part  of  the  ap- 
plication which  asks  that  a  certain  sum  out 
of  the  testator's  estate,  now  in  court,  should 
be  delivered  out  for  the  purpose  of  working 
this  commission  ?  What  is  asked  is  a  refer- 
ence to  the  Master  to  ascertain  what  would 
be  a  proper  sum ;  but  it  has  occurred  to  me 
that,  witiiout  the  expense  of  going  back  to 
the  Master,  I  could  be  satisfied  by  reason- 
able evidence  of  some  persons  competent 
to  judge  of  the  matter,  of  what  would  be 
required  upon  an  economical  scale  fairly  to 
work  the  commission  without  extravagance. 
For  that  purpose  I  should  like  to  know  how 
it  is  intended  to  work  the  commission.  Its 
effectiveness  would  depend  very  much  upon 
the  mode  in  which,  and  the  persons  by 
whom,  it  is  worked. 

Upon  a  subsequent  application  to  the 
Court  an  affidavit  was  produced,  shewing 
in  what  manner  it  was  proposed  to  work 
the  commission,  and  what  sum  would  be 
required  for  the  purpose. 

KiNDERSLEY,  Y.C.  made  an  order  in 
conformity  with  the  affidavit,  and  directed 
the  money  to  be  raised  and  paid  out  of  the 
testator's  estate. 


,  V.C.^ 


HAWKnrs  V. 

GATHERCOLB. 


KiNDEBSLEY 

May  27 
July  2 

Advowson  —  Charge  —  Contempt  —  Re^ 
ceivBT, 

A  judgment  having  been  entered  up  against 
a  beneficed  clergyman  for  a  dehty  the 
Court  held  that  it  was  a  charge  upon  the 
benefice^  and  that  the  creditor  was  entitled 
ie  have  a  receiver  of  the  profits  of  the  benefice 
appointed.  Another  creditor  of  the  clergy^ 
man  obtained  judgment  upon  his  debt,  and 
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issued  a  writ  of  sequestration  directed  to  the 
receiver  already  appointed  :'—Heldf  upon 
motion  to  commit  the  second  creditor  for  con- 
tempt, that  upon  his  undertaking  to  deal 
with  the  tithes  as  the  Court  should  direct, 
and  pay  the  costs  of  the  motion,  no  order 
should  be  made. 

This  case  came  before  Lord  Cranworth 
in  November  1850,  and  is  reported  20 
Law  J.  Rep,  (n.s.)  Chanc.  59 ;  s.  c.  1 
Sim.  N.S.  63. 

The  defendant,  being  a  clergyman,  and 
the  owner  of  the  advowson  of  the  vicarage 
and  parish  church  of  Chatteris  Nuns,  mort- 
gaged his  advowson  to  the  plaintiff,  Mr. 
Hawkins,  for  25,000/.,  and  as  a  further 
security  for  the  principal  and  interest,  gave 
a  warrant  of  attorney  for  the  same  amount, 
upon  which  judgment  was  entered  up. 
Shordy  afterwards  the  defendant  presented 
himself  to  the  living.  The  interest  upon 
the  debt  having  become  greatiy  in  arrear, 
the  plaintiff  issued  a  writ  of  sequestration 
for  tiie  arrears  of  interest,  and  filed  his  bill 
for  a  receiver.  The  Court  decided  that 
under  the  13th  section  of  the  statute  1  &  2 
Vict.  c.  110.  the  judgment  was  a  valid 
charge  upon  the  living ;  and  that  the  plain- 
tiff having  a  legal  right  as  against  the  pro- 
fits of  the  living  was  entitled  to  make  it 
available  in  equity,  by  having  a  receiver 
appointed.  In  pursuance  of  this  decision, 
Mr.  Burder  was  appointed  receiver  of  the 
tithes  and  profits  of  the  living  of  Chatteris 
Nuns.  In  April  last,  another  judgment 
was  recovered  in  the  Court  of  Queen's 
Bench  against  the  defendant,  by  J.  S. 
Carrick,  for  the  sum  of  3,000Z.  and  costs, 
and  a  writ  of  testatum  fieri  facias  was 
issued,  directed  to  the  Sheriff  of  Cam- 
bridgeshire, indorsed  to  levy  1,254/.  The 
sheriff  returned  that  the  defendant,  Mr. 
Gathercole,  had  no  goods  in  the  bailiwick, 
but  was  vicar  of  the  parish  and  parish 
church  of  Chatteris  Nuns,  having  no  lay 
fees.  A  writ  of  sequestrari  facias  was 
then  directed  to  issue  out  of  the  Court  of 
Queen's  Bench,  at  the  suit  of  Carrick 
against  Mr.  Gathercole,  directed  to  the 
Bishop  of  Ely,  commanding  him  to  enter 
the  vicarage  of  Chatteris  Nuns,  and  take 
and  sequester  the  same  until  he  should 
have  levied  the  said  sum  of  8,000/.  and 
costs.     A  writ  was   accordingly  issued, 
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directing  Mr.  Burder,  who  was  appointed 
the  receiver  in  the  original  suit,  to  levy 
and  receive  the  rents,  tithes,  oblations, 
fruits,  issues  and  profits  of  the  vicarage  of 
Chatteris  Nuns,  and  all  the  ecclesiastical 
goods  belonging  to  the  vicarage,  or  to  the 
said  M.  A.  Gathercole  as  vicar  thereof, 
and  out  of  the  said  profits  and  emoluments 
(if  need  be)  to  cause  the  cure  of  the  said 
church  to  be  duly  served,  and  all  other 
duties,  charges,  repairs,  8tc,  to  be  done, 
and  to  pay  the  surplus  in  such  manner  as 
the  said  Bishop  should  direct. 

A  supplemental  bill  was  then  filed  for 
the  purpose  of  making  Mr.  Carrick  a  party 
to  the  original  suit,  and  a  notice  of  motion 
was  now  given  to  commit  Carrick  for  con- 
tempt, in  causing  the  sequestration  to  be 
issued. 

Mr»  Stuart  and  Mr,  Sydney  Smith,  in 
support  of  the  motion,  referred  to  the  pre- 
vious report  of  this  case.-^The  proceedings 
already  taken  by  Mr.  Hawkins  were  well 
known  to  Mr.  Carrick,  who  nevertheless 
commenced  proceedings  in  the  common 
law  court,  and  obtained  a  judgment  against 
the  defendant.  A  writ  was  issued,  to 
which  there  was  a  return  of  nuUa  bona,  and 
that  there  were  no  lay  fees.  The  effect  of 
the  order  of  Lord  Cranworth  was  to  bring 
all  the  profits  of  the  living  into  court,  in 
order  that  they  might  be  held  for  the  benefit 
of  all  those  creditors  who  were  properly 
entitled.  The  effect  of  the  sequestration 
issued  by  Mr.  Cairick  woidd  be  to  give 
him  a  priority  over  the  other  creditors — 
Russell  V.  the  East  Anglian  Railways  Com* 
pany{}). 

Mr,  MaUns  and  Mr.  Shehheare^  for  Mr. 
Carrick,— The  proceedings  at  law  and  the 
publication  of  the  writ  were  adopted  in 
order  to  give  Mr.  Carrick  a  locus  standi^  so 
as  to  have  his  rights  adjudicated  upon,  and 
so  that  Mr.  Hawkins  should  not  have  the 
whole  money,  24,500^.,  to  himself.  The 
writ  had  not  been  executed  so  as  to  inter- 
fere with  the  receiver.  Mr.  Carrick  only 
wanted  to  stand  on  an  equal  footing  with 
the  other  creditors,  and  he  considered  that 
the  course  he  had  pursued  was  the  best 
method  of  doing  so.  He  was  also  desirous 
that  the  propriety   of  Lord  Cranworth's 

(1)  20  Law  J.  Rep.  (n.s.)  Ch«nc  257. 


decision  should  be  ascertained.  Mr.  Car-^ 
rick  could  not  be  bound  by  an  order  made 
in  a  suit  to  which  he  was  not  a  party.  He 
was  desirous  of  disputing  the  validity  of 
the  receiver's  appointment  by  appeal  from 
Lord  Cranworth's  decision. 
Mr.  S.  Smith,  in  reply. 

Judgment  reserved. 

July  2. — KiNDERSLET,  V.C. — This  case 
came  before  me  in  this  way : — a  motion  was 
made  by  Mr.  Hawkins,  the  plMutiff*,   to 
commit  one  of  the  defendants,  named  Car** 
rick,  for  contempt  of  court  in  having  in- 
terfered with  the  possession  of  the  receiver 
appointed  by  this  Court.     It  appears  that 
the  plaintiff  Hawkins,  being  a  creditor  of 
the  first  defendant,  who  is  a  clei^roan, 
filed  a  bill  against  him,  and  got  a  receiver 
appointed.     It  is  unnecessary  to  enter  into 
the  particular  circumstances  under  which 
Hawkins  proceeded  ;  it  is  sufficient  to  say 
that    Lord    Cranworth    determined    that 
Hawkins  was  entitled  to  have  a  receiver  ap- 
pointed of  the  profits  of  the  living  of  which 
Mr.  Gathercole  was  the  incumbent.      Mr. 
Burder  was  appointed  the  receiver,  and  is 
still  such.     Mr.  Carrick,  another  creditor 
of  Mr.  Gathercole,  having  recovered  judg- 
ment against  him  for  his  debt,  and  sued 
out  execution  upon  such  judgment,  and 
the  sheriff  having  returned  fiu^  bona,  the 
defendant  being   a  clergyman,  the  usual 
sequestration  was  issued  by  the  Court  of 
Queen's  Bench,  which  is  addressed  to  the 
Bishop,  as  a  substitute  for  the  sheriff  some- 
times   called    the    ecclesiastical     sheriff', 
directing  him  to   sequester  the  living  of 
Mr.  Gathercole,  which  was  in  his  diocese 
of  Ely.  The  sequestration  was  addressed  to 
the   Bishop  of  Ely  in  the  usual  course, 
and  he  was  thereby  authorized  to  seques- 
ter the  living.     The  same  gentleman  was 
appointed  sequestrator  who  is    also    the 
receiver,  and  the  Bishop  issues  his  seques- 
tration ;  and  in  pursuance  of  the  ordinary 
course,  the  sequestration  is  published  by 
affixing  it  on  the  doors  of  ^e  church  in 
the  living  of  which  the  defendant  is  incum* 
bent.     The  effect  of  that  sequestration  is, 
that  the  Bishop,  by  the  terms  of  it,  autho- 
rizes, as  far  as  by  law  he  may,  the  seques- 
tration of  all  and  every  the  rents,  tithes, 
profits,  and  other  ecclesiastical  goods,  &c« 
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belonging  to  the  vicarage  of  Chatteris  Nuns. 
The  effect  of  this  sequestration  was,  that 
the  sequestrator  is  directed  by  an  autho- 
rity which  he  is  bound  to  obey,  and  which 
he  dare  not  disobey,  to  collect  the  profits, 
&c.  and  apply  the  same  for  the  benefit  of 
the  creditors,  after  the  other  ends  have 
been  answered,  and  the  directions  con- 
tained in  the  order  complied  with.  The 
question  now  is,  whether  the  act  done 
by  Mr.  Carrick  in  procuring  the  sequestra- 
tion to  issue  amounts  to  an  interference 
with  the  possession  of  the  receiver. 

Mr.  Carrick  has  done  nothing  more  than 
in  the  ordinary  course  of  legal  process  he  is 
entitled  to  do  by  virtue  of  the  judgment ;  but 
it  is  equally  clear  that  when  this  Court  has 
appointed  a  receiver,  it  will  not  allow  the 
possession  of  that  receiver  to  be  disturbed 
by  any  one,  however  good  his  right  may 
be  ;  but  the  party  conceiving  that  he  has 
a  right  paramount  to  that  of  the  receiver 
must,  before  he  can  presume  to  take  any 
step,  apply  to  this  Court  for  leave  to  assert 
his  right  against  the  receiver.  This  is  not 
an  arbitrary  rule,  not  a  rule  of  tyranny, 
but  one  that  is  absolutely  necessary, 
because  it  would  be  impossible  for  the 
Court  otherwise  to  administer  justice  ;  for 
this  Court  will  always  take  care  to  have 
justice  done,  and  give  any  one  who  has  a 
paramount  right  to  the  receiver,  the  means 
of  asserting  that  right.  The  question  is  not 
whethei'  Mr.  Carrick  in  the  abstract  had  a 
right  to  issue  the  sequestration, — ^most  un- 
questionably he  had,^-but  whether  he  has 
done  anytlung  without  the  leave  of  this 
Court  which  has  disturbed  the  possession 
of  the  receiver.  It  was  argued  that  it  was 
true  all  this  has  been  done,  the  sequestra- 
tion issued,  &c.,  but  no  disturbance  has 
yet  taken  place ;  **  wait  and  see  whether 
the  sequestrator  does  interfere  with  the 
possession  of  the  receiver — whether  he  does 
collect  and  receive  the  rents  and  profits  of 
the  living  so  as  to  prevent  the  receiver 
from  getting  them  in."  If  that  argument 
was  a  good  one,  the  same  rule  would 
authorize  an  ejectment  to  be  brought 
against  the  receiver ;  for  it  might  be  said 
"imtil  execution  is  actually  taken  out, 
there  is  no  disturbance  of  the  receiver." 
Now,  it  was  clear  that  the  Court  would  not 
allow  a  first  step  to  be  taken  without  its 
authority.     It  appears  to  me  that  the  act 


which  has  been  done  does  amount  to  a  dis- 
turbance of  the  possession  of  the  receiver. 
See  how  the  matter  stands.  Any  tithe- 
payer  or  any  person  liable  to  pay  any  of 
the  dues  of  the  living  is  in  this  predica- 
ment,—there  might  be  a  demand  made  by 
both  parties,  the  sequestrator  and  the  re- 
ceiver. It  is  quite  clear  that  the  moment 
the  sequestrator  appointed  by  the  Bishop 
does  anything  in  the  performance  of  his 
duty,  he  disturbs  the  possession  of  the 
receiver,  and  that  is  a  step  which  it  appears 
to  me  the  Court  will  not  permit.  Mr. 
Carrick  ought,  before  he  issued  the  se- 
questration (being  entitled  to  obtain  the 
judgment),  to  have  come  to  this  Court 
stating  the  facts,  and  asking  leave  to 
do  it.  I  think  the  Court  would  have 
allowed  him  to  do  what  he  has  done,  but 
upon  terms.  For  this  reason,  it  was  neces- 
sary to  give  Mr.  Carrick  the  position  as 
between  him  and  his  debtor  which  he  holds 
between  himself  and  the  other  creditors. 
If  the  application  had  been  made  stating 
the  fact  of  nulla  bona  being  returned  by 
the  sheriff,  the  Court  would  then  have 
allowed  him  to  issue  the  writ  upon  the 
terms  of  undertaking  to  use  the  writ  en- 
tirely in  submission  to  the  direction  of  this 
Court,  and  that  the  sequestrator  should  not 
receive  the  profits,  &c.  without  the  leave 
of  the  Court.  It  was  represented,  on  the 
part  of  Mr.  Carrick,  that  it  was  necessary 
to  do  what  he  did  ;  and  it  was  justly  said 
that  Mr.  Carrick,  by  the  very  act  of  ap- 
pointing the  same  person  sequestrator  as 
was  previously  appointed  receiver,  has  in- 
dicated that  he  had  no  desire  to  interfere 
with  the  possession  of  the  receiver,  and  had 
no  wish  to  take  the  rents  and  issues  of  the 
living,  but  only  that  the  receiver,  being 
the  same  person  as  the  sequestrator,  should 
receive  them. 

I  have  not  the  smallest  doubt  that 
Mr.  Carrick  will  now  give  the  same  un- 
dertaking as,  had  he  applied  to  the 
Court  before  he  had  caused  sequestration 
to  issue,  the  Court  would  have  required 
him  to  give  before  he  would  have  been 
permitted  to  do  so  ;  but  as  he  has  done  this 
without  the  leave  of  the  Court,  and  thereby 
justified  Mr.  Hawkins,  the  plaintiff,  in 
making  this  application  to  protect  the 
receiver,  Mr.  Carrick  must  pay  the  costs 
of  this  application ;  and  upon  doing  that 
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and  submitting  to  deal  with  the  writ  of 
sequestration  in  such  manner  as  the  Court 
shall  from  time  to  time  direct,  and  under- 
taking that  the  sequestrator  shall  not  re- 
ceive any  portion  of  the  rents  of  the  livingi 
I  make  no  further  order  on  this  motion. 


r,^."} " 


re  STABLES. 
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July 

Infant — Allowance  to  Parents  out  of  /«- 
fanfs  Income. 

The  Court  will  not  give  a  direct  benefit 
out  of  an  infant* 8  income  to  his  father. 

A  scheme  by  which  an  infant  (whose  father 
was  living)  was  to  be  articled  to  a  solicitor^ 
and  to  live  with  an  uncle  residing  in  the 
same  place,  was  approved  of  by  the  Court ; 
and  the  uncle  was  appointed  to  act  in  the 
nature  of  a  guardian  to  the  infant,  and  to 
have  an  allowance  out  of  his  ineome.  An 
application  that  an  allowance  might  be  made 
to  the  father,  who  lived  at  a  distance,  and 
was  in  very  tutrrow  circumstances,  was  re- 
fttsed. 

This  was  a  petition  presented  by  an 
infant. 

This  petition  stated  that  the  infant, 
then  seventeen  years  of  age,  was  absolutely 
entitled  to  property  which  produced  about 
220^.  a-year,  that  it  was  proposed  that  he 
should  be  at  once  articled  to  a  solicitor 
named  in  the  petition,  who  was  willing  to 
take  him,  and  that  he  should,  during  his 
minority,  reside  with  an  uncle  who  lived 
in  the  same  place  as  the  solicitor. 

The  petition  then  contained  these  state- 
ments:— The  father  of  the  infant  was 
living.  He  was  a  clergyman  of  the  Church 
of  England,  but  had  no  preferment,  and 
was  not  entitled  to  any  property  whatever, 
and  his  only  means  of  subsistence  were  the 
emoluments  derived  from  teaching  a  vil- 
lage school,  which  amounted  to  no  more 
than  201.  a-year.  The  father's  residence 
was  at  a  distance  from  the  town  where  it 
was  proposed  the  infant  should  be  articled. 

The  petition  then  stated  that  it  was 
proposed  that  the  infant's  uncle  should  be 
appointed  to  act  in  the  nature  of  a  guardian 
to  him,  and  that  an  allowance  of  90/. 
a-year  should  be  paid  to  him  for  the  in- 


fant's benefit,  and  that  the  fother  was  will- 
ing that  the  above  arrangement  should 
be  carried  out,  and  that  he  did  not  wish 
to  interfere  with  the  infant  in  any  way. 
The  petition  then  stated  that,  under  the 
circumstances  of  the  case,  it  was  proposed 
that  an  allowance  of  20/.  a-year  should  be 
paid  to  the  father  out  of  the  infant's  in- 
come not  required  for  his  maintenance. 
The  petition  prayed  that  the  above 
scheme  might  be  carried  out,  and  that  the 
uncle  might  be  appointed  to  act  in  the 
nature  of  a  guardian  to  the  in£uit,  and 
that  the  above-mentioned  allowance  should 
be  paid  to  him  for  the  inflBait's  benefit,  and 
that  20/.  a-year  might  be  paid  to  the  fieither. 
Mr,  B.  L,  Chapman,  for  the  petition, 
asked  that  the  above-mentioned  allowance 
of  20/.  a*year  should  be  paid  to  the  father 
out  of  the  income  of  the  infant  on  the 
authority  of  the  cases  oi  Hey  sham  v.  Hey^ 
sham  (1)  and  AUen  v.  Cosier  (2).  In 
Heysham  v.  Heysham  the  father  of  a 
female  infant  was  dead,  and  her  mother 
was  living.  The  Court  had  passed  over  the 
mother  and  appointed  another  person  to 
be  the  guardian  of  the  infant.  An  order 
was  made  that  ISO/,  should  be  paid  to  the 
guardian  for  the  maintenance  of  the  infant, 
and  that  120/.,  part  of  the  infant's  income, 
should  be  paid  directly  to  the  mother.  In 
AUen  V.  Cosier  the  principle  of  making 
an  allowance  to  a  parent  directly,  where 
the  guardianship  of  the  infant  was  in  other 
hands,  was  recogniased  by  Lord  Langdale  ; 
though,  as  it  was  there  contended  that 
there  was  a  gift  to  the  faHihsx  of  the  income, 
the  point  was  not  expressly  decided. 

Parker,  V.C.  said,  that  in  the  case  of 
Heysham  v.  Heysham  a  benefit  was  given 
to  the  mother.  A  father  was  bound  to 
maintain  his  children,  and  he  thought  that 
he  could  not  make  an  order  giving  him  a 
direct  benefit  out  of  the  income  of  the 
infant's  property.  In  AUen  v.  Cosier 
there  was  a  sort  of  compromise.  He  must 
decline  to  make  any  order  as  to  that  part 
of  the  prayer  of  the  petition  which  asked 
for  an  allowance  to  the  father. 


(1)  1  Cojc,  179. 

(2)  1  Beav.  202;    8.c  9  Law  J.  Rep.  (na) 
Chanc.  ISl. 
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Parker,  V.C. 

1851. 

Dec.  20. 

1852. 


Ex   parte   the    mator, 

ALDERMEN  AND  CITIZENS 
OF  LINCOLN. 


July  3. 

CharUy-^Scheme — Protection  of  the  In' 
teresis  of  a  large  Body  of  Persons  in  a 
Matter  before  the  Court, 

A  railway  company  took^for  the  purposes 
of  their  aet^  a  piece  of  land  belonging  to  the 
corporation  of  L,  but  over  which  the  free" 
men  of  L.  had  certain  rights.  By  one  of 
the  railway  acts  of  the  company  it  was  en- 
acted  thaif  out  of  the  purchase^money,  the 
costs  of  the  corporation  should  be  paid,  and 
that  such  a  sum  should  he  appropriated  for 
the  corporation  as  the  Court  of  Chancery 
shouldy  on  the  application  of  the  corpora^ 
tion,  direct,  and  that  the  residue  should  be 
applied  for  the  permanent  benefit  of  the 
freemen  as  the  Court  of  Chancery  should, 
on  the  same  appUcation,  direct,  and  that 
notice  of  such  application  shotM  be  fixed  on 
the  door  of  the  town  hall.  On  an  appUca" 
tion  by  petition  by  the  corporation  ofL.  for 
a  scheme, — Held,  that  the  freemen  of  L* 
ought  to  be  represented  at  the  hearing. 

In  1847  the  Great  Northern  Railway 
Company  took  possession,  for  the  pur- 
poses of  their  act,  of  certain  lands  in  Lin* 
coin,  belonging  to  the  corporation  of 
Lincoln,  but  over  which  the  freemen  of 
Lincoln  had  certain  rights  of  pasturage. 

By  the  14  &  15  Vict.  c.  cxiv.,  one  of 
the  Great  Northern  Railway  Acts,  it  was 
enacted  that  it  should  be  lawful  for  the 
mayor,  aldermen  and  citizens  of  the  city 
of  Lincoln  to  convey  the  above-mentioned 
land  to  the  company,  free  from  the  rights 
of  pasturage  thereon,  and  that,  out  of  the 
pnrcha«.inoney,  certain  cost,  and  ex- 
penses  of  the  corporation  relating  to  the 
sale  should  be  paid,  and  that  such  sum 
should  be  appropriated  to  the  said  mayor, 
aldermen  and  citizens  as  the  Court  of 
Chancery,  by  any  order  to  be  made  in  the 
matter  of  the  act,  and  ex  parte  the  mayor, 
aldermen  and  citizens*of  Lincoln,  upon  the 
application  of  the  said  mayor,  aldermen  and 
citizens,  should  order  and  direct,  and  that 
the  residue  should  be  applied  for  the  per* 
manent  benefit  of  the  freemen  of  Lincoln 
as  the  Court  should  by  any  order  to  be 


made  in  the  same  matter,  and  ex  parte  the 
coiporation,  upon  such  application  as  afore* 
said,  order  and  direct.  To  this  the  proviso 
following  was  added— **  Provided,  never- 
theless, that  seven  days'  notice  of  every 
such  application  as  aforesaid,  so  to  be  made 
by  the  said  mayor,  aldermen  and  citizens, 
shall  be  given  by  affixing  the  same  on  the 
outer  door  of  the  town  haU  of  the  said 
city." 

A  petition  was  presented  by  the  corpo* 
ration  of  Lincoln,  praying  for  a  reference 
to  the  Master  as  to  the  application  of  the 
purchase-money  and  a  scheme  for  the 
benefit  of  the  freemen. 

A  notice  had  been  placed  on  the  door  of 
the  town  hall  in  Lincoln,  as  required  by 
the  act,  but  none  of  the  freemen  had  been 
served,  and  no  one  appeared  on  the  petition 
on  their  behalf. 

Mr,  BaggaUay,  for  the  petition. 

Parker,  V.C.  said,  that  he  thought  that 
any  interest  that  was  to  be  protected  ought 
to  be  protected  properly.  It  did  not 
appear  Uiat  the  freemen  had  appointed  any 
committee  to  contract  with  Uie  company 
for  the  sale.  He  thought  that  he  could  not 
make  an  order  of  reference  to  the  Master 
as  the  matter  then  stood.  The  number  of 
freemen  being  large,  he  considered  that 
this  was  a  case  in  which  the  Court  should 
treat  any  bond  fide  selection  as  represent- 
ing the  whole.  Without  hearing  the  free- 
men upon  the  question,  he  did  not  see  what 
directions  could  be  given  to  the  Master, 
nor  how  the  proportion  of  the  frmd  to  go 
to  the  corporation  could  be  determined. 
He  desired  that  so  many  of  the  freemen 
should  be  served  as  would  give  a  certainty 
that  the  body  was  fairly  represented,  and 
directed  that  the  petition  should  stand 
over. 

The  freemen  of  Lincoln  afterwards  had 
a  meeting  to  take  the  above  matters  into 
consideration,  at  which  they  appointed  a 
committee  to  look  after  their  interests. 
By  the  direction  of  the  committee,  counsel 
appeared  for  the  freemen,  and  a  sum  was 
appropriated  for  their  benefit,  and  a  scheme 
was  approved  of  by  the  Master.  On  the 
coming  on  of  a  petition  for  the  confirma- 
tion of  the  Master's  report, 

Mr,  Hallett,  for  the  freemen,  asked  for 
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their  costs,  and  referred  to  the  80th  section 
of  the  Lands  Clauses  Consolidation  Act. 

Parker,  V.C.  said,  that  the  case  as  to 
the  freemen's  costs  did  not  come  within 
the  Lands  Clauses  Consolidation  Act,  but 
must  be  decided  on  the  act  directing  the 
application  of  the  purchase-money.  In 
that  act  there  was  a  particular  mention  of 
the  costs  of  the  corporation,  and  in  the 
absence  of  any  notice  as  to  the  costs  of 
the  freemen,  he  thought  that  he  could  not 
give  them. 

After  some  further  discussion,— 
His  Honour  said,  that,  upon  evidence 
being  produced  of  a  resolution  passed  at  a 
public  meeting  of  the  freemen  that  the 
costs  should  be  paid  out  of  the  income  of 
the  fund  appropriated  for  their  benefit,  he 
would  make  an  order  accordingly. 


KlNDERSLEY,"^ 

V.C.  >    LONGSTAFF  9.  RENNI80N. 

May  24,  31.  J 

Promissory  Note — Debt  or  Legacy'-^ 
Mortmain — Power  to  call  in  Common  Law 
Judge^ 

A  testatrix  directed  her  executors  to  fay 
the  debt  which  she  owed  to  two  persons 
named,  and  for  the  security  of  the  payment 
of  which  she  had  given  her  promissory  note. 
The  promissory  note  was  voluntary: — Heldf 
that  whether  this  was  a  good  debt  or  whether 
it  was  a  legacy  was  a  question  for  a  court 
of  law,  and  thai  it  was  not  a  ease  in  which 
the  Court  could  call  in  the  assistance  of  a 
common  law  Judge  under  the  statute  14  4*  15 
Vict.  c.  83.  s.  8. 

The  testatrix  gave  the  residue  of  her  estate 
to  her  trustees  to  be  applied  towards  esta^ 
blishing  a  school : — Held,  that  this  gift  was 
void  under  the  Statute  of  Mortmain. 

This  case  came  on  upon  exceptions  to 
the  Master's  report,  the  object  of  the  par- 
ties being  to  have  certain  questions  arising 
upon  the  will  of  Margaret  Clay  decided  by 
the  Court.  The  testatrix,  Margaret  Clay, 
by  her  will,  dated  the  8th  of  March  1844, 
directed  the  debt  of  3501.  and  interest 
which  she  owed  to  the  Rev.  John  Carrick 


and  the  Rev.  George  Sample,  and  for  the 
security  of  the  payment  of  which  she  had 
given  them  her  promissory  note  pay- 
able to  them  or  their  order  on  demand, 
and  all  other  her  just  debts  and  funeral 
and  testamentary  expenses  to  be  paid 
by  her  executors ;  and  the  testatrix,  after 
giving  her  real  and  personal  estate  to 
her  trustees,  J.  Rennison  and  M.  Rop- 
plewell,  upon  certain  trusts  therein  men- 
tioned, continued  in  the  following  words  : 
—"And  as  to  all  the  rest,  residue  and 
remainder  of  .my  said  trust  estate,  monies, 
chattels  and  premises,  after  payment  of 
the  before-mentioned  legacies,  debts,  fune- 
ral and  testamentary  expenses,  and  the 
expenses  of  proving  and  carrying  into 
execution  the  trusts  of  this  my  will,  and 
all  the  expenses  incident  thereto  respec- 
tively, I  will,  bequeath,  and  direct  my  said 
trustees  and  the  survivor  of  them,  and  the 
heirs,  executors,  administrators  and  assigns 
of  such  survivor,  to  pay  and  apply  the  same 
towards  establishing  a  school  in  connexion 
with  the  Baptist  Chapel  at  North  Shields 
for  the  time  being,  and  to  pay  the  same 
over  to  the  treasurer  for  the  time  being  of 
such  school,  now  or  hereafter  to  be  built, 
whose  receipt  shall  be  a  good  and  sufficient 
discharge  for  the  same  to  my  said  trustees." 
The  suit  was  instituted  for  the  adminis- 
tration of  the  will ;  and  upon  a  reference  to 
the  Master,  he  found  that  the  promissory 
note  alluded  to  by  the  testatrix  was  dated 
the  same  day  as  her  will ;  and  that  she  had 
handed  the  note  over  to  her  trustee  Ren- 
nison to  be  given  to  Messrs.  Carrick  and 
Sample.  She  had  also  told  Mr.  Rennison 
that  she  wished  the  proceeds  of  the  note  to 
be  applied  for  the  use  of  the  Baptist  Chapel 
at  Tynemouth,  but  she  desired  that  Messrs. 
Carrick  and  Sample  might  not  be  informed 
of  her  wishes  until  after  her  death.  The 
promissory  note  was  given  to  Mr.  Carrick 
about  four  months  after  the  date  of  the  will ; 
but  Mr.  Rennison  did  not  communicate 
the  wishes  of  the  testatrix  respecting  its 
application  until  after  her  death.  The 
Master,  under  these  circumstances,  found 
that  the  note  was  made  voluntarily ;  that 
there  was  no  debt  owing  by  the  testatrix 
to  Messrs.  Carrick  and  Sample,  but  that  the 
amount  thereof  was  intended  as  a  legacy  to 
them ;  that  at  the  date  of  the  testatrix's 
will  there  was  no  school  in  connexion  with 
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the  Baptist  Chapel  at  North  Shields,  nor 
was  there  any  such  school  now  existing, 
nor  had  any  land  been  purchased  as  a  site 
for  building  a  school. 

Mr.  Kenyan  Parker  and  Mr.  Hiskp 
Clarke,  for  the  plaintiff,  who  was  the  heir- 
at-law  and  one  of  the  next-of-kin  of  the  tes« 
tatrix,  said, — ^the  first  question  was,whether 
the  direction  to  pay  the  350/.  was  in  satis- 
laction  of  a  debt,  or  whether,  if  there  was 
no  debt,  it  was  good  as  a  legacy  to  that 
amount;  and  the  other  question  was,  whe- 
ther the  gift  for  establishing  a  school  was 
not  void  under  the  Statute  of  Mortmain, 
on  the  ground  that  it  was  impossible  to 
establish  a  school  without  purchasing  land 
upon  which  the  school  should  be  built* 
The  testatrix  distinctiy  treated  this  as  a 
debt ;  but  if  it  were  a  legacy  it  was  given 
upon  a  secret  trust,  and  that  trust  was 
void — 

Brigg$  v.  Penny,  ante,  p.  265. 

Mather  v.  Scott,  2  Keen,  172 ;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  300. 

Trye  v.  the  Corporation  of  Gloucester, 
14  Beav.  173;  s.  c.  ante,  p.  81. 

Blandford  v.  ThaekereU,  2  Yes.  jun, 
238. 

Mr.  Lee,  for  the  executor,  submitted 
that  a  legacy  for  establishing  a  school  was 
not  void  under  the  Statute  of  Mortmain* 
There  was  no  reason  why  a  school  should 
not  be  established  in  a  house  rented  for 
the  occasion,  or  in  the  chapel  itself,  a  plan 
which  was  commonly  adopted  by  all  classes 
of  dissenters. 

The  Attorney  General  v.   Williams,  2 

Cox,  387 ;  4  Bro.  C.C.  526. 
The  Attorney  General  v.  Stepney,  10 
Ves.  22. 

Mr.  Smythe  appeared  for  Messrs.  Car- 
rick  and  Sample,  and  contended  that  this 
was  a  debt,  and  ought  to  be  paid  before 
the  legatees  of  the  testatrix.  It  was  a 
debt,  though  there  was  no  valuable  consi- 
deration appearing  upon  the  transaction. 

Mr.  James  appeared  for  the  Attorney 
General. 

Mr.  K,  Parker,  in  reply. 

KiNDERSLET,  V.C. — If  the  effect  of  the 
Master's  report  is,  that  this  is  found  to  be 


a  legacy  properly  payable  to  these  gentle- 
men, or  the  survivor  of  them,  there  can  be 
no  question  about  the  matter ;  but,  if  it 
b  to  be  treated  as  undecided,  then  the 
question  arises  whether  it  is  a  debt.  Now, 
upon  that  point,  in  strict  propriety,  I 
ought  to  send  the  case  to  a  court  of  com- 
mon law,  and  I  do  not  see  how  I  can 
escape  it,  the  question  being  whether,  upon 
the  death  of  the  testatrix,  die  sum  of  350/. 
was  due  from  her  to  Messrs.  Carrick  and 
Sample.  If  there  was  no  debt  at  her  death 
it  could  not  become  one  afterwards,  nor 
could  the  will  make  it  so ;  therefore,  the 
question  is,  whether  at  the  death  of  the 
testatrix  any  debt  was  owing  by  her,  and 
it  is,  I  think,  doubtful  how  a  court  of  law 
would  deal  with  this  question.  It  is  not 
as  if  there  were  a  number  of  decided  cases 
from  which  I  could  draw  a  clear  conclu- 
sion as  to  what  a  court  of  law  would 
decide,  but  it  seems  to  me  an  open  ques- 
tion, and  such  a  question  as  a  Judge  in 
equity  cannot  take  upon  himself  to  decide. 
As  to  the  other  point,  with  respect  to  the 
residue,  there  is  no  doubt  that  as  regards 
any  part  of  it  which  consists  of  realty,  or 
savours  of  the  realty,  so  far  the  devise  is 
void;  and  then  comes  the  question  as  to 
the  pure  personalty,  whether  that  is  well 
given  to  the  charitable  purpose  mentioned. 
The  question  is,  whether  it  is  void  on  the 
ground  that  in  the  execution  of  that  trust 
there  would  be  a  necessity  for  the  pur- 
chase of  real  estate  for  the  site  of  the  school. 
In  The  Attorney  General  v.  Williams 
there  was  no  gift  of  the  corpus  of  the  fund 
to  establish  a  school,  but  a  direction  to 
pay  out  of  the  dividends  a  sum  of  money 
to  the  master,  and  to  apply  the  surplus  in 
a  different  way,  so  that  in  the  due  execu- 
tion of  that  trust  there  could  be  no  appli- 
cation of  the  dividends  in  the  purchase  of 
land.  But  in  the  case  before  me  the  corpus 
of  the  fund  is  given  upon  trust  to  pay  and 
apply  the  same  towiords  establishing  a 
school.  Now,  it  is  true  that  a  school  might 
be  established  without  buying  land ;  but 
the  question  is,  would  it  not  be  a  due  exe- 
cution of  this  trust  to  apply  this  fund  in 
buying  land  and  building  a  school-house? 
It  clearly  would  be.  I  do  not  say  it  is  a 
necessary  inference ;  but,  there  being  no 
existing  school,  it  would  be  a  due  perform- 
ance of  the  trust  to  buy  land  and  bmld  a 
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school.  Taking  it  altogether,  it  appears 
to  me  a  case  in  which,  though  it  might  be 
possible,  if  there  were  an  existing  school 
to  apply  this  fund  towards  the  establish- 
ment of  the  school,  yet,  there  being  no 
school,  the  direction  to  apply  the  money 
in  this  manner  is  void.  I  think  this  is  a 
case  within  the  purview  of  the  Mortmain 
Statutes,  and  1  ought  to  hold  the  gift  of 
the  residue,  as  applicable  to  pure  personalty, 
to  be  void. 

An  application  was  then  made  by  Mr. 
Smy  the,  in  which  all  the  parties  concurred, 
that  the  Vice  Chancellor  would  call  in  the 
assistance  of  a  common  law  Judge  to  decide 
this  case,  in  order  that  the  expense  of  send- 
ing it  to  law  might  be  avoided — the  amount 
of  property  in  dispute  being  very  small. 
It  was  submitted  that  the  Court  had  power 
to  take  this  course  under  the  8th  section  of 
the  statute  14  &  15  Vict.  c.  83,  the  act 
appointing  the  Lords  Justices,  which  en- 
acted, that  **  it  shaU  be  lawful  for  the  said 
Court  of  Appeal  and  the  Master  of  the 
Rolls,  and  tiie  Vice  Chancellors,  and  for 
each  of  the  said  jurisdictions,  to  sit,  with 
the  assistance  of  any  Judge  of  either  of 
Her  Majesty's  Courts  of  Common  Law  at 
Westminster,  upon  the  request  of  the  Lord 
Chancellor,  if  any  such  common  law  Judge 
shall  find  it  convenient  to  attend  upon 
such  request." 

KiNDBRSLET,  V.C.  Said,  »-  that  there 
might  be  cases  involving  points  with  respect 
to  which  the  assistance  of  a  common  law 
Judge  woidd  be  very  valuable,  but  he  did 
not  think  that  this  clause  applied  to  a  case 
where  the  whole  decision  depended  upon  a 
point  of  law.  Before  the  act  referred  to, 
the  Lord  Chancellor  had  power  to  ask  any 
of  the  Judges  to  assist  him,  but  that  never 
was  held  to  supersede  the  practice  of  send- 
ing cases  to  common  law  where  there  was 
a  dry  point  of  law  to  be  decided.  Assum- 
ing, however,  that  there  was  such  a  power, 
he  did  not  think  this  was  a  case  for  the 
exercise  of  it.  It  was  clear  that,  when  the 
opinion  of  a  Court  of  common  law  upon  a 
case  like  this  was  required,  it  was  of  great 
importance  to  have  the  case  argued  before 
four  Judges  and  by  conunon  law  counsel. 
Under  these  circumstances,  he  should  de- 
cline to  call  in  the  assistance  of  a  Judge ; 


but,  as  it  was  probable  the  state  of  the  assets 
would  be  such  as  to  render  the  argument 
useless,  and,  as  he  felt  clear  that  Uiis  was 
not  a  legacy,  if  it  was  a  debt,  but  as  it 
might  be  that  the  same  parties  would  be 
entitled  in  either  case,  he  would  consider 
the  point ;  for  if  he  came  to  the  opinion 
that  it  was  a  legacy,  the  question  as  to 
whether  it  was  a  debt  would  perhaps  be 
immaterial. 

Judgment  reserved. 

May  31.— KiNDSRSLBT,  V.C.  —  In  this 
case  I  was  anxious  to  see  whether  I  could 
save  the  parties  the  expense  and  delay  of 
going  to  law.  The  testatrix,  Mrs.  Clay,  on 
the  same  day  that  she  made  her  will,  exe- 
cuted a  promissory  note  for  350^.,  by  which 
she  promised  to  pay  to  two  persons  3501., 
together  with  interest,  for  value  received, 
and  that  was  without  consideration,  volun- 
tary ;  and  she  did  not  on  that  day  deliver 
the  bOl  to  the  payees,  but  to  her  solicitor. 
Then  Mr.  Rennison  proves  that  he  was 
directed  by  the  testatrix  to  get  the  note 
from  the  solicitor  and  hand  it  over  to  the 
payees,  and  she  communicated  to  Mr.  Ren- 
nison what  her  intention  was  about  the 
property,  and  the  object  of  the  trust  was 
to  be  conmiunicated  to  the  trustees.  So 
Mr.  Rennison  did  deliver  over  the  promis- 
Bory  note  to  Carrick  and  Sample,  llien,  on 
the  same  day  on  which  she  executed  the 
note  she  made  her  will,  and  referred  to  the 
note  in  this  way—"  I  order  and  direct  par- 
ticularly the  debt  of  350/.  and  interest 
which  I  owe  to  the  Rev.  J.  Carrick  and 
the  Rev.  G.  Sample,  and  for  the  security 
of  the  payment  of  which  I  have  given 
them  my  promissory  note,  payable  to  them 
on  demand,  and  aU  other  my  just  debts 
and  funeral  and  testamentary  expenses  to 
be  paid  by  my  executors  hereinafter  men- 
tioned." So  she  treats  this  as  being  a 
debt,  and  she  directs  the  debt  and  all  oth» 
debts  to  be  paid  by  her  executors.  Now, 
the  Master  has  reported  that  in  his  opinion 
this  is  good  as  a  legacy,  at  the  same  time 
submitting  the  matter  to  the  opinion  of 
the  Court.  It  appeared  questionable  whe- 
ther on  the  authorities,  and  whether  on  a 
trial  at  law  the  Court  would  decide  it  was 
a  legal  debt.  I  have  formed  no  opinion 
of  that;  but,  at  all  events,  it  was  ques- 
tionable :  so  my  determination  was  to  send 
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the  case  to  law  to  have  the  question  tried, 
whether  it  was  a  debt;  but  considering  that 
if  it  was  not  valid  as  a  debt,  it  would  be  as 
a  legacy,  and  as  it  is  immaterial  whether 
it  be  a  l^^cy  or  debt,  and  as  the  only 
way  in  which  it  could  make  any  difference 
would  be  upon  the  subject  of  legacy  duty, 
and  as  the  legatees  are  willing  to  take  it  as 
a  legacy  and  to  pay  the  duty,  and  as  they 
are  also  willing  to  take  it  without  having 
priority  over  any  other  legacies,  I  may,  I 
think,  under  these  circumstances,  affirm 
the  Master's  report  and  decide  that  it  is  a 
legacy.  It  will  then  be  subject  to  legacy 
duty  and  will  not  be  prior  to  other  legacies, 
and  I  ought  to  declare  that  the  amount  is 
due  as  a  legacy  on  the  trusts  declared  by 
the  testatrix,  that  is,  subject  to  the  secret 
trusts.  The  effect  of  doing  it  in  this  way 
will  be,  to  leave  the  parties  unfettered,  in 
case  they  wish  to  take  the  opinion  of 
another  Court.  Under  this  declaration,  so 
much  as  consists  of  real  estate  will  go  to 
the  heir,  but  so  much  as  consists  of  per- 
sonal estate  will  go  to  the  trustees. 


3LEY,  V.C) 

Bh  27 ;        > 
il  26.        3 


WEBB  V.  WOOLLS. 


KiNDERSLET, 

March 
April 

WiU— Precatory  Words— Absolute  Be- 
quest— Trust  and  Confidence. 

A  testator^  by  his  wiU,  bequeathed  all  his 
property  of  whatsoever  description  to  his 
wifCf  her  executors,  administrators  and  as- 
signs,  to  and  for  her  and  their  own  use  and 
benefit,  upon  the  fullest  trust  and  confidence 
reposed  in  her,  that  she  would  dispose  of  the 
same  to  and  for  the  joint  benefit  of  herself 
and  his  children  I'-^'Held,  thai  the  widow  of 
the  testator  was  entitled  to  have  the  entire 
residuary  property  transferred  and  paid  to 
her  for  her  own  use  and  benefit. 

This  was  a  claim  filed  by  the  plaintiff, 
Jane  Webb,  who  was  the  executrix  ap- 
pointed under  the  will  of  her  husband, 
Richard  Webb,  against  Edward  Woolls,  who 
was  the  executor  appointed  by  the  will 
jointly  with  the  plaintiff,  and  against  the 
children  of  the  testator,  for  the  purpose  of 
having  an  account  taken  of  the  estate  and 
effects  of  the  testator  which  had  been  re- 
ceived by  the  defendant,  E.  WooUs. 
Nbw  SxRns,  XXIw-^HAHa 


The  claim  now  came  on  upon  further 
directions,  and  a  question  was  raised  as  to 
the  construction  of  the  will  of  R.  Webb, 
dated  the  4th  of  June  1836,  which  was 
in  the  following  words  : — **  This  is  the  last 
will  and  testament  of  me,  Richard  Webb, 
miller.  All  my  property  of  whatsoever  de- 
scription, whether  in  possession,  reversion, 
remainder,  or  expectancy,  or  which  I  may 
be  possessed  of  at  the  time  of  my  death,  I 
give  and  bequeath  the  same  and  every  part 
thereof  unto  my  dear  wife  Jane,  her  exe- 
cutors, administrators  and  assigns  to  and 
for  her  and  their  own  use  and  benefit, 
upon  the  fullest  trust  and  confidence  re- 
posed in  her,  that  she  will  dispose  of  the 
same  for  the  joint  benefit  of  herself  and  my 
children.  And  I  hereby  appoint  my  said 
wife  and  my  friend  Edward  Woolls  exe- 
cutrix and  executor  of  this  my  will  and 
testament,  hereby  revoking  all  previous 
testamentary  papers  at  any  time  heretofore 
made  by  me." 

The  question  was,  whether  the  widow 
of  the  testator  was  entitled  absolutely  to 
the  property  bequeathed  by  the  above 
will,  or  whether  a  trust  was  created  for 
the  benefit  of  her  children. 

Mr.  Shapter  appeared  for  the  plaintiff. 
Mr.  Beavan,  for  the  defendant,  Edward 
Woolls ;  and 

Mr.  Murray,  for  the  other  defendants. 

Cases  cited : — 

Crockett  v.    Crockett,   1    Hare,  451  ; 

5  Hare,  326 ;  2  Ph.  553  ;  s.  c.  11 

Law  J.  Rep.  (n.s.)  Chanc.  279 ;  16 

Law  J.  Rep.  (n.s.)  Chanc.  214. 
Woods  V.  Woods,  1  Myl.  &  Cr.  401 ; 

s.  c.  17  Law  J.  Rep.  (n.s.)  Chanc. 

426. 
Raikes  v.   Ward,  1   Hare,  445 ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  276. 
Cooper  V.  Thornton,  3  Bro.  C.C.  96, 

186. 
Robinson  v.  Tickell,  8  Yes.  142. 
Wood  V.  Wood,  3  Hare,  65. 

Kindersley,  y.C.<^This  is  one  of  a 
class  of  cases  which  are  extremely  diffi- 
cult to  arrive  at  a  conclusion  upon.  It  is 
one  of  those  cases  in  which  a  gift  being 
made  to  the  parent,  by  the  words  of  the 
will,  a  question  is  raised  as  to  whether 
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a  trust  is  created  for  the  benefit  of  the 
children  or  family  of  that  legatee.  In 
the  present  case  the  words  of  the  will  are 
short,  and  certainly  very  distinct;  and 
I  have  not  been  able  to  find  any  case,  or 
rather,  any  decided  case,  which  appears  to 
me  entirely  to  govern  the  present.  The 
words  of  the  will  are  these,  "  This  is  the 
last  will  and  testament  of  me,  Richard 
Webb.  All  my  property  of  whatsoever  de* 
scription,  whether  in  possession/ reversion, 
remainder,  or  expectancy,  or  which  I  may 
be  possessed  of  at  the  time  of  my  death, 
I  give  and  bequeath  the  same  and  every 
part  thereof  unto  my  dear  wife  Jane,  her 
executors,  administrators  and  assigns  to 
and  for  her  and  their  own  use  and  benefit.*' 
Now,  if  it  stopped  there,  of  course  there 
would  be  no  question,  because  it  is  not 
only  a  gift  to  the  wife,  her  executors, 
administrators  and  assigns,  but  it  goes  on 
to  declare  that  the  party  or  parties  who 
are  to  benefit  by  that  gift  are  the  wife, 
her  executors,  administrators,  and  assigns. 
It  is  a  gift  to  her  of  the  legal  interest,  and 
an  express  gift  to  her  of  the  whole  beneficial 
interest.  If  she  is  alive  when  the  pro- 
perty is  realized  it  would  go  to  her ;  if  she 
had  died  before  the  property  was  realized, 
it  would  go  to  her  executors  and  adminis- 
trators for  their  own  use  and  benefit,  of 
course,  as  part  of  her  estate  ;  and  if  she 
had  made  an  assignment  of  it,  then  to  her 
assigns  for  the  use  and  benefit  of  those 
assigns.  And  nothing  can  be  more  ex- 
press and  distinct  than  the  testator's  inten- 
tion, that  the  whole  beneficial  interest 
should  belong,  in  fact,  to  the  wife,  or  to 
those  claiming  under  her,  either  as  her 
executors  or  administrators,  or  as  her  as- 
signs. And,  then,  I  may  observe  that  if 
that  be  so,  if  in  the  words  which  follow 
there  is  anything  that  imports  that  there 
is  to  be  a  benefit  for  some  parties  other 
than  the  wife,  her  executors,  administra- 
tors and  assigns,  such  words  would  ne- 
cessarily be  in  direct  contradiction  to  the 
language  which  I  have  just  read.  Now 
the  words  which  follow  are  these,  '*  Upon 
the  fullest  trust  and  confidence  reposed  in 
her,  that  she  will  dispose  of  the  same  for 
the  joint  benefit  of  henelf  and  my  children ; 
and  I  hereby  appoint  my  said  wife  and  my 
friend  Edward  WooUs,  of  Uxbridge,  exe- 
cutrix and  executor  of  this  my  last  will 


and  testament,  hereby  revoking  all  pre- 
vious testamentary  papers  heretofore  made 
by  me."  That  is  the  whole  of  the  will. 
Now,  the  question  is,  whether  that  last 
clause, — **  upon  the  fullest  trust  and  confi- 
dence reposed  in  her,  that  she  shall  dispose 
of  the  same  for  the  joint  benefit  of  herself 
and  my  children," — creates  a  trust  for  the 
benefit  of  the  widow  and  her  children, 
contradicting  an  express  direction  in  a 
prior  part  of  the  will,  that  the  gift  is  to 
the  wife  for  her  own  use  and  benefit. 

Now,  one  rule  of  construction,  which 
is  quite  elementary,  appears  to  me  to 
be  applicable  to  this  case,  which  is  this, 
—that  if  there  be  two  clauses  or  sen- 
tences, or  branches  of  a  sentence,  in 
a  will  capable  of  two  different  construc- 
tions, according  to  one  of  which  con- 
structions the  two  sentences  or  branches 
of  a  sentence  would  contradict  each  other, 
but  according  to  the  other  construction, 
the  two  clauses  or  sentences,  or  branches 
of  a  sentence,  would  be  in  accordance  with 
each  other,  carrying  no  contradiction  with 
them,  you  should  adopt  that  construc- 
tion which  would  make  the  two  clauses 
agree,  instead  of  putting  a  construction 
upon  them  which  would  make  them  con- 
tradict each  other.  Now,  here  we  have 
not  only  two  sentences,  but  two  parts  of 
the  same  sentence.  If  I  am  to  put  upon 
the  latter  branch  of  the  sentence  a  con- 
struction the  effect  of  which  would  be  to 
create  a  trust,  that  is,  a  trust  which  might 
be  enforced  in  this  court  for  the  benefit  of 
the  children  as  well  as  the  wife, — ^if,  I  say» 
I  put  that  construction,  I  make  these  two 
branches  of  the  same  sentence  directly 
contradict  each  other.  Now,  is  there  any 
construction  which  1  can  put  on  that  last 
branch  which  will  prevent  that  contradic- 
tion ?  I  think  there  is.  I  think  I  may 
fairly  put  this  construction  on  the  latter 
clause, — that  the  latter  clause  was  intended, 
not  for  the  purpose  of  creating  a  trust  for 
the  benefit  of  the  wife  and  diildren,  which 
the  children  could  enforce  against  the  wife, 
but  simply  for  the  purpose  of  declaring 
that  in  giving  all  his  property  to  his  wife 
for  her  own  use  and  benefit,  making  her 
the  absolute  mistress  of  the  property,  and 
of  the  mode  of  disposing  of  it,  all  he  meant 
to  do  by  the  latter  clause  was  to  express 
that  he  reposes  in  his  wife  full  confidence 
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that  she  will  dispose  of  it  for  the  joint 
henefit  of  herself  and  her  children,  without 
intending  to  impose  upon  her  the  obliga- 
tion to  do  so; 

Now,  in  looking  through  all  the  cases 
(and  I  think  I  have  examined  them  all), 
those  that  were  cited,  and  those  that  were 
subsequently  handed  up, — ^and  there  is  a 
note  of  several  others  in  those, — I  have  not 
been  able  to  find  any  case  which  is  in  all 
respects  the  same  as  this.  The  nearest  case 
to  it  I  think,  or  one  of  the  nearest  cases  to 
it,  is  that  of  Crockett  v.  Crockett  in  1  Hare^ 
and  again  in  another  stage  of  the  cause  in 
6  Hare,  and  then  upon  appeal,  in  2  Ph* 
Now,  in  that  case  the  language  of  the  will 
was  this,  **  My  desire  is,  that  all  and  every 
part  of  my  property  shall  be  at  the  dis- 
posal of  my  roost  true  and  lawful  wife 
Caroline  Crockett  :**  of  course,  if  it  stop- 
ped there,  there  would  be  no  doubt,  since 
giving  the  property  to  be  at  her  disposal 
would  be  to  give  it  to  herself  absolutely. 
Then  it  goes  on  to  say,  '*  for  herself  and 
her  chil^en,  in  the  event  of  any  unfore- 
seen accident  happening  to  myself,  which 
Ood  forbid,  and  I  recommend  the  ar- 
rangement of  all  my  affairs  to  my  friend 
J.  Gore."  Now,  the  wide  difference  be- 
tween that  case  and  the  present  is  this, 
that  there  is  not  in  Crockett  v.  Crockett  as 
in  this  case,  first  of  all  a  gift  to  the  wife, 
her  executors,  administrators  and  assigns, 
to  and  for  her  and  their  own  use  and 
benefit ;  there  is  simply  a  direction  that  the 
property  shall  be  at  the  disposal  of  the 
wife  for  herself  and  children.  In  that  case 
the  Vice  Chancellor  Wigram  held  that  the 
wife  and  children  took  as  joint  tenants,  and 
one  of  the  children,  who  had  attained 
twenty-one,  having  applied  for  his  share 
on  that  footing,  Vice  Chancellor  Wigram 
gave  him  an  equal  share  with  the  wife  and  the 
other  children.  When  it  came  by  way  of  ap- 
peal before  Lord  Cottenham,  Lord  Cotten- 
ham  reversed  that  decision.  He  reversed  the 
declaration  which  Vice  Chancellor  Wigram 
had  made, — that  the  wife  and  the  children 
took  as  joint  tenants,  and  reversed  the 
direction  to  pay  an  equal  share  to  the  child 
who  had  come  of  age,  but  he  declined  to 
decide  what  the  rights  of  the  parties  were. 
He  said  that  no  doubt  the  wife  had  a 
personal  interest  in  the  fund,  and  that  as 
between  herself  and  her  children  she  was. 


as  he  said,  either  a  trustee  with  a  large 
discretion  as  to  the  application  of  the  fund, 
or  she  had  a  power  in  favour  of  her  children, 
subject  to  a  life  interest  in  herself.  And 
having  stated  that  one  or  other  of  those 
two  was  the  right  construction  His  Lord- 
ship there  left  it,  and  I  cannot  help  thinking, 
left  it  there  on  account  of  the  enormous 
difficulty  in  saying  which  of  those  two  was 
the  right  construction.  His  Lordship  gave 
reasons  why  he  thought  it  not  necessary  to 
decide  it,  but  the  fund  was  in  consequence 
left  in  court,  and  the  dividends  had  been 
previously  ordered  to  be  paid  to  the  wife 
by  Vice  Chancellor  Wigram.  Lord  Cotten- 
ham continued  that,  and  therefore  there 
remained  in  court  the  fund,  the  wife  re- 
ceiving the  dividends  without  any  direction 
how  to  apply  them :  there  was  no  declaration 
of  any  interest  or  trust  for  the  benefit  of 
the  children ;  but  it  was  left  in  this  uncer- 
tain way,  either  it  was  a  trust  with  a  large 
discretion  in  the  trustee,  or  if  it  was  not 
that,  then  it  was  a  life  estate  in  the  wife 
with  a  power  of  appointment  to  the  childreui 
such  either  as  were  then  living,  or  such  as 
might  be  living  at  her  death.  Very  little 
instruction  is  to  be  gained  from  that 
case  ;  but  even  if  it  had  been  fViUy  de- 
cided, it  does  not  appear  to  me  to  touch 
the  present  case  for  the  reason  I  have  men- 
tioned, that  in  the  present  case  the  testator 
sets  out  by  declaring  and  directing — and 
by  declaring  and  directing  in  the  very  same 
sentence  (for  the  whole  will  is  but  one  sen- 
tence)— ^that  the  gift  to  his  wife  in  the  first 
instance  is  a  gift  to  and  for  the  use  and 
benefit  of  herself  and  her  executors,  admi- 
nistrators and  assigns.  Now,  there  is  no 
such  clause  in  the  will  in  Crockett  v.  Crocks 
ett :  it  is  only  a  direction  that  the  property 
should  be  at  the  disposal  of  the  wife  for 
herself  and  her  children. 

There  is  another  case  of  Wood  v.  Wood 
which  has  a  little  bearing  upon  this,  but 
not  sufficient  bearing  to  make  it  necessary 
to  refer  to  the  case  more  specifically.  But 
another  case  decided  by  Vice  Chancellor 
Wigram  is  somewhat  like  the  present,  or 
rather  I  should  say  somewhat  like  Crockett 
V.  Crockett, — ^the  case  of  Raikes  v.  Ward, 
The  language  in  the  will  in  that  case  was 
this :  **  I  give  to  my  dear  wife  Marianne 
all  my  personal  estate,  to  the  intents  that 
she  may  dispose  of  the  same  for  the  benefit 
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of  herself  and  our  children,  in  such  man- 
ner as  she  may  deem  most  advantageous." 
Now,  the  difference  between  that  case  and 
the  present  is  this,  that  although  there  is 
a  gift  in  the  first  instance  to  the  wife,  so 
far  from  there  being  any  declaration  that 
that  gift  is  for  the  use  and  benefit  of  the 
wife,  as  there  is  in  the  present  case,  it  is 
a  gift  to  her  expressly  to  the  intent  that 
she  may  dispose  of  the  same  '*  for  the 
benefit  of  herself  and  our  children  in  such 
manner  as  she  may  deem  most  advan- 
tageous." Now,  in  that  case  the  Vice 
Chancellor  Wigram  gave  his  opinion  that 
there  was  a  trust,  but  that  the  Court  would 
not  deprive  the  widow  of  the  honest  exer- 
cise of  the  discretion  which  the  testator  had 
vested  in  her.  It  will  be  observed  that  in 
that  will  there  are  express  directions  that 
the  wife  is  to  have  a  discretion  as  to  what 
she  considers  the  best  mode  of  disposing 
of  the  property  for  herself  and  children; 
and  therefore,  though  there  was  no  decree, 
because  the  matter  was  necessarily  referred 
to  the  Master  to  take  the  accounts,  the 
Vice  Chancellor  expressed  his  opinion-— I 
think  a  very  just  and  sound  opinion — that 
there  was  a  trust  there,  and  that  there  was 
by  the  express  terms  of  the  will  a  discre- 
tion to  be  exercised  by  the  wife,  which,  if 
honestly  exercised,  the  Court  could  not 
interfere  with. 

These  two  cases  of  Crockett  v.  Crockett 
and  Raikea  v.  Ward  appear  to  me  the  two 
cases  which  most  nearly  approach  the 
present.  At  the  same  time,  neither  the 
one  nor  the  other  appears  to  me  to  govern 
the  case  now  before  me;  I  think  that  I 
must  declare  that  the  wife  is  entitled  to 
have  the  whole  residuary  personal  estate 
transferred  and  paid  to  her  for  her  own  use 
and  benefit,  and  decree  accordingly.  By 
that  means  it  appears  to  me  that  I  am 
making  a  declaration  which  expresses  her 
right  almost  in  the  very  terms  of  the  wOl ; 
at  the  same  time  I  shall  be  directing  that 
the  property  be  handed  over  to  her,  to  be 
dealt  with  by  her  as  she  thinks  fit,  as  any 
other  property  which  is  to  be  for  her  own 
use  and  benefit. 

And  I  may  observe,  that  there  are  two 
cases  which,  though  not  governing  the 
present,  might  possibly  help  to  shew  that 
I  should  be  right  in  so  deciding.  I  refer 
to   the  cases  of  Cooper  v.   Thornton  and 


Robinson  v.  Tiekell.  In  Cooper  v.  Thorn' 
ton^  the  testator,  by  his  will,  gave  "to 
Thomas  Cooper  lOOL  to  be  equally  di- 
vided between  himself  and  his  family;" 
and  after  the  death  of  Thomas  Cooper,  and 
of  the  executor  who  had  paid  the  100/.  to 
Thomas  Cooper,  the  children  filed  a  bill 
against  the  surviving  executor,  who  was 
the  widow  of  the  testator,  and  also,  I  think, 
the  residuary  legatee  of  the  testator,  calling 
on  her  to  pay  them  the  100/.  Lord  Al van- 
ley  decided  ihat  the  100/.  was  rightly  paid 
to  Thomas  Cooper,  upon  the  footing  that 
the  testator  meant  it  to  be  handed  over  to 
the  parent,  leaving  the  parent  to  apply  it 
for  the  benefit  of  himself  and  his  family. 
And  upon  appeal  to  Lord  Thurlow,  Lord 
Thurlow  affirmed  that  decision.  The  case 
before  Lord  Alvanley  and  the  case  on  ap« 
peal  are  reported  in  the  same  volume  Of 
Brown.  That  was  a  decision  that  in  a 
case  where  a  sum  of  money  was  given  to 
A.  to  be  equally  divided  between  himself 
and  his  family,  the  money  was  rightly  paid 
over  to  A.  Now,  Robinson  v.  TiekeU  was 
decided  by  Sir  William  Grant  upon  the 
authority  of  that  case  of  Cooper  v.  Thorns 
ton.  The  gift  there  was  this,  it  was  a  be- 
quest of  2,000/.  stock  to  Mrs.  Hooke  for 
her  life  (but  that  bequest  has  nothing  to 
do  with  the  question),  and  when  she  died 
with  remainder  to  her  daughter,  "  and  my 
niece  Mary  Ann  Robinson,  for  her  and  her 
children's  use  which  she  either  now  has  or 
may  have,  for  ever."  So  that  there  was, 
in  fact,  a  gift  of  2,000/.  stock  to  Mary  Ann 
Robinson  for  her  and  her  children's  use, 
that  is,  any  children  she  has  now,  or  may 
have  hereafter.  Upon  the  authority  of 
Cooper  V.  Thornton,  Sir  William  Grant 
decided  that  the  2,000/.  stock  should  be 
handed  over  to  Mrs.  Robinson,  leaving 
her  to  execute  such  trust  as  was  created, 
for  the  benefit  of  her  children.  Now,  in 
subsequent  cases,  it  has  been  observed  on 
these  two  cases  of  Cooper  v.  ThomUm  and 
Robinson  v.  TickeU,  that  there  was  no  deci- 
sion that  would  amount  to  a  trust ;  but 
that,  assuming  there  was  a  trust  for  the 
children  or  the  family  in  the  case  of  Cooper 
V.  Thornton,  assuming,  I  say,  there  was 
a  trust,  the  money  was  rightly  paid  over 
to  the  parent,  leaving  the  parent  to  deal 
with  it,  and  leaving  Uie  parent  amenable 
to  such  right,  if  any,  as  the  children  might 
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liave  as  between  tihe  parent  and  the  ehil* 
dren. 

Now,  I  mention  those  two  cases,  not 
because  they  govern  the  present,  but  be- 
cause 1  think  £at,  eren  upon  the  authority 
of  those  two  cases,  if  I  were  of  opinion  that 
there  was  a  trust  here  created  on  this  pro- 
perty for  the  benefit  of  the  chOdren  of  this 
testator,  I  might  still  in  conformity  with 
those  two  cases  direct  the  property  to  be 
handed  over  to  the  parent.  I  recollect  in 
referring  to  these  cases  that  they  have  the 
authority  or  sanction  of  such  names  as 
Lord  Alvanley,  Lord  Thurlow,  and  Sir 
William  Grant.  I  musthonestly  confess  that 
if  it  had  not  been  for  those  authorities,  if 
it  had  been  a  case  where  a  trust  was  created, 
I  cannot  see  the  propriety  of  handing  over 
trust  property  to  the  trustee,  leaving  the 
trustee,  although  the  parent  of  the  children, 
to  deal  with  the  property  and  make  away 
with  it,  so  that  the  children  might  never 
be  able  to  recover  it  in  case  the  parent 
died,  having  spent  it.  I  should  have 
thought,  I  confess,  that  the  children  would 
have  been  entitled  to  have  the  property 
secured  at  all  events,  if  there  was  a  trust 
at  all.  And  in  Woods  v.  Woods,  before 
Lord  Cottenham,  which  was  precisely  the 
same  case,  Lord  Cottenham  held  that  the 
children  might  file  a  bill  to  secure  the  pro- 
perty. Now,  in  Woods  v.  Woods,  the  case 
was  a  very  peculiar  one.  The  testator 
had  authorized  his  executors,  who  were 
his  wife  and  his  brother,  to  sell  all  his 
estates  and  chattels,  and  he  gave  them 
authority  not  to  sell  if  they  thought  it 
most  advantageous  and  most  desirable  to 
keep  them.  The  purpose  of  the  sale  was 
chiefly  to  pay  his  creditors,  and  then  he 
says  that  he  desires  that  every  creditor 
should  have  his  money  if  the  property  is 
sold.  It  is  to  be  observed,  he  gave  an 
absolute  discretion  to  the  trustees  either 
to  sell  or  not  to  sell ;  but  if  sold  **  all  over- 
flush,*'  that  is,  the  surplus,  "  to  my  wife 
towards  her  support  and  her  family,  if  any 
there  be,  after  paying  my  brother  for  his 
trouble,  and  all  other  debts  whatsoever." 
There  was,  in  fact,  a  direction  that  if  a 
sale  took  place,  after  paying  the  creditors 
and  aiU  odier  liabilities,  the  overplus  was 
to  go  to  his  wife  towards  her  support  and 
her  family.  Now,  one  would  think  that 
according  to  the  cases  of  Cooper  v.  Thorn" 


ton  and  Robinson  v.  TickeU,  which  I  have 
referred  to,  that  might  have  been  a  very 
proper  case  to  have  said,  '*  this  overflush 
may  be  properly  paid  to  the  mother,  leav- 
ing her  to  deal  with  it  as  the  Court  in  those 
other  cases  left  the  parent  to  deal  with  it." 
And  accordingly,  upon  a  bill  being  filed 
by  the  children,  a  demurrer  was  put  in  to 
the  bill,  and  no  doubt  upon  the  authority 
of  those  cases.  Now,  when  it  came  before 
Lord  Cottenham,  Lord  Cottenham  over- 
ruled the  demurrer.  He  said  there  was 
some  interest  in  the  children,  and  such  an 
interest,  at  all  events,  as  entitled  them  to 
file  a  bill  to  have  the  accounts  taken. 

Well,  if  I,  in  this  case,  were  of  opinion 
that  a  trust  was  created,  I  confess  I  do  not 
very  well  see  my  way  to  part  with  the 
fiind.  But  being  of  opinion  that  the  testa- 
tor, although  he  expressed  a  confidence 
which  he  reposed  in  his  wife,  inasmuch  as 
he  has  stated  that  he  gives  the  property  to 
her  for  her  own  use  and  benefit,  and  in  the 
very  same  sentence  states  as  if  he  were 
stating  his  reason  for  so  doing,  because  he 
reposed  such  trust  and  confidence  in  her, 
that  she  would  do  what  was  right, — ^for 
these  reasons,  and  following  those  cases 
which  1  have  cited  as  governing  the  pre- 
sent, I  consider  that  tliere  is  no  trust  here 
created,  but  that,  at  all  events,  without 
declaring  that  there  is  no  trust,  I  should 
declare  that  the  wife  is  entitled  to  have 
the  whole  property.  The  surplus  has  been 
ascertained,  I  believe,  and  the  declaration 
will,  therefore,  be  that  she  is  entitled  to 
have  the  surplus  of  the  personal  estate 
paid  and  transferred  to  her  for  her  own  use 
and  benefit  and  decree  accordingly. 

The  cases  to  which  tlie  Vice  Chancellor 
was  referred  were  the  following : — 
Hamley  v.  GUbert,  Jac.  354. 
Hammond  v.  Neame,  1  Swanst.  35. 
Foley  V.  Parry,  2  Myl.  &  K.  138. 
Broad  v.  Bevan,  1  Russ.  511,  n. 
Collier  v.  Collier,  3  Ves.  33. 
Andrews  v.  Partington,  2  Cox,  223. 
Curtis  v.  Rippon,  5  Madd.  434. 
Conolly  V.  Farrell,  8  Beav.  347  ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  189. 
Costabadie  v.  Costahadie,  6  Hare,  410 ; 

s.  c.  16  Law  J.  Rep.  (n.s.)  Chanc. 

259. 
Leach  v.  Leach,  13  Sim.  304. 
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Cafe  V.  Beniy  3  Hare,  245 ;  s.  c.  13 
Law  J.  Rep.  (n.s.)  Chanc.  169. 

Bowden  v.  Laing^  14  Sim.  113. 

Wetherell  v.  Wilson^  1  Keen,  80  ;  s.  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  235. 


JONES  p.  MORRALL. 


KiNDERSLEY, 

v.c. 

April  21 ; 
May  5. 

Executors^  Liability  of — Wilful  Default 
—Interest  on  Balances-^  Costs. 

In  an  administration  suit  by  one  executor 
against  his  co-executors,  the  pleadings  raised 
a  question  of  wilful  default;  but  upon  the 
hearing  f  a  decree  was  made  for  the  common 
accounts  of  what  had  been  received,  witJiout 
any  special  direction  or  inquiry  as  to  what 
might  have  been  received  but  for  the  wilful 
default  of  the  defendants.  Upon  the  cause 
coming  on  for  further  directions,  it  was  held 
that  the  plaintiff  was  then  precluded  from 
raising  the  question  as  to  wilful  default,  but 
that  if  the  question  were  still  open,  theplain^^ 
tiff  could  not  call  upon  his  co-executors  to 
account  for  what  he  jointly  with  them  might 
have  received. 

The  plaintiff  claimed  interest  upon  ba- 
lances remaining  in  the  hands  of  the  defen- 
dants : — Held,  that  the  Court  was  not  pre- 
cluded from  entertaining  this  question  by  the 
decree,  which  might  have  afforded  materials 
for  forming  an  opinion;  but  the  circumstances 
of  this  case  were  not  such  as  to  entitle  the 
plaintiff  to  interest,  there  having  been  no 
improper  retention  of  balances  to  any  sub- 
stantial amount. 

This  suit  was  instituted  to  administer 
the  estate  of  a  lady  named  Frances  Morrall, 
who  died  in  the  year  1823.  The  testatrix 
made  a  will  in  execution  of  a  power  during 
the  life  of  her  husband,  and  appointed  cer- 
tain property,  about  which  no  question 
arose.  Upon  the  death  of  her  husband, 
the  testatrix  made  a  codicil  to  her  will,  by 
which  she  disposed  of  certain  leasehold 
estates,  and  she  then  directed  that  the 
household  goods,  farm-houses,  cattle, 
farming  implements  and  other  effects 
(except  money  and  plate)  being  in  and 
about   the  manor-house   of  Plas  Yellen, 


should  remain  there  for  the  use  of  her 
son  William  MorraU  during  his  life ;  and 
after  his  decease,  the  same  should  be 
equally  divided  amongst  all  her  children 
that  should  be  then  living.  The  testatrix 
gave  the  residue  of  her  personal  estate  to 
be  divided  equally  between  all  her  child* 
ren,  and  appointed  her  sons,  C.  Morrall 
and  R.  Morrall,  and  the  plaintiff,  Thomas 
Jones,  who  had  maixied  one  of  her 
daughters,  executors  of  her  will. 

The  testatrix  died  in  December  1823, 
leaving  eight  children,  and  the  will  and 
codicil  were  proved  by  the  three  ex- 
ecutors. In  May  1829,  the  plaintiff 
Jones  became  a  bankrupt,  and  obtained 
his  certificate  in  the  following  Septem- 
ber. In  December  1834,  the  share 
of  the  plaintiff's  wife  in  the  residuary 
estate  of  the  testatrix  was  assigned  by  him 
and  his  assignees  to  Edwards,  who,  on  the 
7th  of  April  1835,  executed  a  deed  de* 
daring  that  he  was  a  trustee  for  the  plain- 
tiff. In  March  1835,  W.  Morrall  died, 
upon  which  the  furniture  and  other  effects 
in  and  about  the  mansion-house  of  Plas 
Yellen  became  divisible  amongst  the  seven 
children  of  the  testatrix.  On  the  25th  of 
April  1835,  the  plaintiff  Jones  and  his 
wife  filed  a  bill  against  the  other  children, 
including  the  two  who  were  jointly  with 
the  plaintiff  executors  of  Mrs.  Morrall,  for 
an  account  of  her  personal  estate.  That 
bill  was  not  actively  prosecuted,  but  lin- 
gered on  till  1840.  In  the  mean  time, 
C.  Morrall,  one  of  the  executors,  died, 
and  his  daughter,  Mrs.  Gooch,  was  ap- 
pointed his  executrix.  A  bill  of  revivor 
and  supplement  was  then  filed,  seeking  an 
account  of  the  personal  estate  of  the  tes- 
tatrix which  had  come  to  the  hands  of  C. 
Morrall  and  R.  Morrall.  In  August  1840, 
answers  were  put  in  giving  the  accounts 
asked  for,  but  no  decree  having  been  taken, 
the  bill  was  dismissed  for  want  of  pro- 
secution upon  the  motion  of  the  defendants. 
The  costs  were  subsequently  taxed,  and 
ordered  to  be  paid  by  the  plaintiff,  but  had 
not  in  fact  been  paid. 

The  present  bill  was  filed  by  Jones  and 
his  wife  in  November  1843,  alleg^g  that 
many  of  the  household  goods  and  other 
effects  left  in  and  about  the  mansion-house 
of  Plas  Yellen  at  the  time  of  the  death  of 
the  testatrix  had  been  removed  and  mis- 
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applied  by  W.  Morrall  during  his  life,  with 
the  sanction  of  the  two  executors  C.  Morrall 
and  R.  Morrall;  and  that  the  said  goods, 
Sec.  had  not  been  converted  into  money 
nor  divided  amongst  the  children  of  the 
testatrix  as  directed  by  her  codicil,  but 
that  they  had  been  taken  possession  of  by 
the  defendant  R.  Morrall,  and  had  become 
greatly  deteriorated  in  vidue ;  and  alleging 
that  improper  payments  out  of  the  estate 
of  the  testatrix  had  been  made  to  W,  Mor* 
rail,  amounting  to  the  sum  of  760/.  17t« 
lid, ;  that  the  defendant  R.  Morrall  had 
improperly  retained  in  his  hands  part  of 
the  assets  of  the  testatrix,  and  that  the 
plaintiff's  wife  had  not  received  what  she 
was  entitled  to  as  her  share  of  the  estate ; 
and  the  bill  prayed  an  account  of  the  per« 
sonal  estate  of  the  testatrix,  and  that  it 
might  be  declared  that  C.  Morrall  and  R. 
Morrall  had  been  guilty  of  breaches  of 
trust  in  permitting  W.  Morrall  to  receive 
the  rents  and  profits  of  the  leasehold  estate, 
and  in  neglecting  to  divide  the  furniture, 
&c.  upon  the  death  of  W,  Morrall ;  and 
that  the  defendant  R.  Morrall  and  the 
representatives  of  C.  Morrall  might  be 
decreed  to  make  good  the  loss  occasioned 
by  such  breaches  of  trust,  and  might  be 
charged  with  interest  upon  such  sums  of 
money  as  had  remained  from  time  to  time 
in  their  hands,  or  had  been  received  by 
them,  or  which  but  for  their  wilful  default 
they  might  respectively  have  received. 

The  cause  came  on  to  be  heard  in  July 
1845,  and  a  decree  was  made  referring  it 
to  the  Master  to  take  an  account  of  the 
personal  estate  of  the  testatrix  received  by 
the  defendants,  and  what  portion  of  the 
estate  remained  outstanding  or  undisposed 
o£^  with  liberty  to  state  specisd  circumstances 
as  to  the  matters  aforesaid ;  but  the  decree 
did  not  contain  any  direction  to  inquire  as 
to  what  assets  might  have  come  to  the 
hands  of  the  defendants  but  for  their  wilful 
default,  nor  did  it  direct  any  inquiry  as  to 
interest  on  balances  in  the  defendants' 
hands. 

By  the  Master's  report,  it  appeared  that 
the  balance  of  the  persond  estate  of  the  tes- 
tatrix received  by  the  executors  amounted 
to  767/.  IBs.  6d.,  of  which  the  plaintiff's 
share  was  95/.  19<.  9d,  That  the  surviving 
executor,  R.  Morrall,  was  liable  to  the 
extent  of  88/.  14«.,  and  that  the  plaintiff's 


share  of  the  leasehold  estate  of  the  testa- 
trix as  against  the  estate  of  C.  Morrall, 
the  deceased  executor,  amounted  to  158/. 
5s,  9d.f  out  of  which  sum  154/.  St,  9d,  had 
been  paid  into  court. 

The  suit  now  came  on  upon  further 
directions. 

Mr,  Stuart  and  Mr,  Haddan  appeared 
for  the  plaintiffs,  and 

Mr,  MalifUf  Mr,  Piggott^  Mr,  Kenyon 
Parker  and  Mr,  C,  HaUy  for  the  defen- 
dants. 

Judgment  reserved. 

May  5.  —  Kinderslbt,  V.C,  (after 
stating  the  facts  of  the  case,  as  already 
set  forth,  said)  ~-  The  questions  raised 
upon  the  cause  now  coming  on  upon 
fiurther  directions  are  these.  First,  it  is 
contended  for  the  plaintiffs  that  one  of  the 
defendants,  R.  Morrall,  who  is  the  sur- 
viving executor  of  the  testatrix,  and  the 
other  defendants,  who  represent  the  estate 
of  C.  Morrall,  the  deceased  executor, 
ought  to  be  declared  liable  for  the  value 
of  certain  furniture  and  other  effects  re- 
maining in  the  mansion-house  at  Plas 
Yellen  on  the  death  of  the  testatrix.  Se- 
condly, that  those  defendants  are  liable 
for  interest  on  balances  remaining  in  their 
hands  from  time  to  time,  and  ought  to 
account  for  the  rents  and  profits  of  certain 
leasehold  property ;  and  thirdly,  that  the 
costs  of  this  suit  ought  to  be  paid  by  the 
defendants ;  first,  because  of  a  refusal  on 
their  part  to  account,  and  secondly,  because 
they  have  disputed  the  plaintiff's  claim. 

Now,  according  to  the  terms  of  the  will 
of  Mrs.  Morrall,  the  eldest  son  was  entitled 
to  the  toniture,  &c.  during  his  life,  and 
upon  his  death  it  was  to  be  divided  between 
her  other  children,  of  whom  there  were 
seven.  After  the  death  of  the  testatrix, 
all  the  executors,  C.  Morrall,  R.  Morrall, 
and  the  plaintiff  himself,  Thomas  Jones, 
proved  the  will.  At  the  time  when  the 
plaintiff  became  bankrupt  he  was  entitled 
in  right  of  his  wife  to  one-eighth  of  the 
residuary  personal  estate  of  the  testatrix, 
and  to  one-seventh  of  the  furniture,  &c.  at 
Plas  Yellen  after  the  death  of  W.  Morrall. 
On  his  bankruptcy,  of  course,  the  plain- 
tiff's share  passed  to  his  assignees ;    but 
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by  the  deed  of  1834  the  plaintiff's  share 
was  assigned  to  a  trustee  for  him.  Now, 
as  to  the  first  point,  reg^arding  the  fumi* 
ture,  it  appears  that  the  question  is  raised 
by  the  pleadings  in  the  suit;  but  the 
decree  not  only  declared  nothing  respecting 
it,  but  gave  no  directions  for  any  inquiry 
on  the  subject,  on  the  result  of  which  the 
Court  could,  upon  further  directions,  pro- 
ceed. What  the  decree  directed  was,  an 
account  of  such  personal  estate  as  had  been 
received  by  the  executors,  and  a  direction 
that  an  account  should  be  taken  of  the 
furniture  and  other  things,  so  far  as  such 
things  had  been  received ;  but  there  is  no 
direction  for  any  inquiry  as  to  what  they 
might  have  received  but  for  their  wilful 
default.  If  it  had  been  intended  to  raise 
that  point,  the  Court  ought  to  have  been 
induced  at  the  hearing  to  make  some  de- 
claration or  to  direct  some  inquiry,  on  the 
result  of  which,  upon  further  directions, 
it  might  act.  The  rule  on  this  subject  I 
conceive  to  be  this :  if  the  pleadings  do 
not  raise  the  point,  it  cannot  be  raised 
either  at  the  original  hearing  or  on  further 
directions  ;  but  if  the  pleadings  do,  as  in 
this  case,  raise  the  point,  whether  the  de- 
fendants are  liable  for  wilful  default,  it  is 
the  duty  of  the  plaintiff,  if  he  can  make 
out  a  case,  to  get  a  declaration  by  the 
decree,  or  if  he  cannot  make  a  case  for  an 
immediate  decree,  to  get  an  inquiry  of  such 
a  nature  that  the  Court  may,  on  further 
directions,  make  a  declaration.  If,  how- 
ever, the  point  was  raised  on  the  pleadings, 
and  the  Court,  by  its  decree,  passed  it  by, 
and  neither  made  any  declaration  nor  di- 
rected any  inquiry,  it  must  be  taken,  either 
that  it  was  waived  by  the  plaintiff  or  that 
the  Court,  being  urged  by  the  plaintiff, 
did  not  think  fit  to  give  any  relief.  Now, 
here  the  Court  has  directed  no  special 
inquiry,  but  in  directing  the  common 
account  of  the  general  estate,  has  said, 
—take  the  account  also  as  to  the  furniture, 
that  is,  of  what  has  been  received,  not  of 
what  might,  but  for  wilful  default,  have 
been  received.  The  decree  further  directs 
an  inquiry  as  to  what  is  outstanding ;  so 
that  if  any  part  of  the  furniture,  &c.  had 
not  been  received,  it  would  come  under 
the  words  *' outstanding  estate."  Now,  the 
Master  has  found  that  there  is  no  outstand- 
ing estate,  and  as  no  exception  has  been 


taken  to  that  report,  the  question  is  con- 
cluded. But  if  it  were  now  open,  I  think 
the  plaintiff  could  not  have  the  relief  asked. 
It  appears  that  the  plaintiff  Jones,  as  one 
of  the  executors,  proved  the  will  himself; 
and  thereby  took  upon  himself  the  execu- 
tion of  the  trusts  as  much  as  his  co-exe- 
cutors ;  and  if  a  party  thus  under  an  obli- 
gation to  perform  a  tmst  does  not  choose 
to  perform  it,  but  leaves  it  to  his  co-exe«> 
cutors,  he  cannot  be  entitled  to  call  upon 
them  to  account  for  what  they  and  he 
together  might  have  received.  For  all 
these  reasons,  I  am  of  opinion  that  there 
is  no  ground  for  making  the  defendants 
liable  for  the  value  of  the  fiimiture  and 
other  effects  which  the  plaintiff  alleges 
ought  to  have  been  realized  and  divided. 

The  second  point  is  this:  the  plaintiff 
contends  that  the  defendants  ought  to  be 
held  liable  for  interest  on  the  balances 
from  time  to  time  remaining  in  their  hands. 
Now,  it  appears  by  the  Master's  report 
that,  except  as  to  two  small  suras  of  95/. 
199.  9d.  and  158/.  59.  9</.,  out  of  which 
latter  sum,  154/.  3«.  9d,  has  been  paid  into 
court,  every  part  of  the  plaintiff's  share,  as 
well  of  the  general  personal  estate  as  of 
the  leasehold  rents,  has  been  duly  paid. 
The  defendants  insist  that,  applying  the 
rule  to  which  I  have  referred,  the  plaintiff 
cannot  claim  interest  on  balances  because 
there  was  no  declaration  or  inquiry  as  to 
balances  at  the  hearing.  It  appears  tome 
that,  according  to  the  proper  application 
of  that  rule,  the  plaintiff  has  a  right  to 
raise  the  question.  It  is  true  there  was 
no  declaration  to  that  effect  at  the  hearing, 
but  there  was  a  direction  to  take  the  com- 
mon account  of  what  had  been  received, 
and  that  was  the  first  step  towards  such  a 
declaration.  The  Court  could  not  at  the 
hearing  say  whether  there  were  any  balances, 
but  the  direction  to  take  an  account  of  the 
personal  estate  ought  to  shew  what  personal 
estate  has  been  received  from  time  to  time, 
and  the  receipts  and  payments  should  be 
shewn  upon  the  schedule ;  and  on  that  report 
the  Court  mighthear  it  argued  what  balances 
there  were  in  respect  of  which  either  an 
immediate  declaration  or  further  inquiry 
could  be  made.  In  this  case,  then,  the 
question  is,  whether  the  circumstances  are 
such  as  to  shew  that  if  there  are  balances 
there  ought  to  be  interest  on  those  balances* 
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It  appears  that  Jones  the  plahitifF  became 
a  bankrupt  in  May  1829,  which  is  twenty- 
three  years  ago ;  and  as,  at  that  time,  all 
interest  passed  out  of  him,  he  could  not 
then  ask  for  payment,  and  no  payment 
could  properly  have  been  offered  to  him. 
In  1834  his  share  was  assigned  to  a  trustee 
for  him,  and  he  was  then  in  a  position  to 
ask  for  accounts  in  respect  of  the  personal 
estate  of  the  testatrix,  and  directly  after- 
wards he  filed  a  bill,  but  that  bill,  after 
lingering  for  five  years,  was  dismissed  for 
want  of  prosecution,  and  then  the  present 
bill  was  filed  in  1843.  Now,  in  order  to 
give  a  claim  for  interest  there  must  be  a 
clear  case  of  improper  retention  of  balances 
to  a  substantial  if  not  to  a  considerable 
amount;  but  here  the  total  balance  re- 
tained ft'om  the  personal  estate  does  not 
amount  to  96L,  and  the  total  sum  for 
which  the  surviving  executor  is  found 
liable  is  only  SSl.  14^.  Under  these  cir- 
cumstances, there  is  no  ground,  in  my 
opinion,  for  decreeing  payment  of  interest 
on  the  balances. 

The  last  point  is,  whether  the  plaintiff 
ought  to  have  his  costs  on  the  ground  of  a 
refusal  by  the  defendant  to  account.  The 
circumstances  as  to  the  refusal  appear  to 
be  these :  that  immediately  after  the  execu- 
tion of  the  deed  by  which  Edwards  became 
a  trustee  for  the  plaintiff  in  1835,  the 
plaintiff's  solicitor  wrote  to  the  two  exe- 
cutors, C.  Morrall  and  R.  Morrall,  asking 
on  behalf  of  Edwards  for  an  account.  An 
aiftwer  was  returned  within  a  fortnight, 
that  an  account  should  be  rendered,  and 
direcUy  afterwards  the  bill  was  filed.  In 
the  answers  to  that  bill  the  accounts  were 
set  out,  but  the  bill  was  dismissed  for  want 
of  prosecution.  When  the  present  bill  was 
filed  another  application  for  an  account 
was  made,  and  the  answer  was  that  the 
accounts  had  been  put  in  upon  oath.  This 
certainly  does  not  amount  to  a  refusal  to 
render  the  accounts.  Then,  it  is  said  that 
the  defendants  have  resisted  the  plaintiff's 
claim,  by  suggesting  in  their  answer  that 
the  assignment  to  Jones  by  his  assignees 
was  without  a  sufficient  concurrence  by 
the  creditors.  I  accede  to  the  principle 
that  if  a  defendant  questions  the  title  of 
the  plaintiff  and  fails,  and  by  that  course 
puts  the  plaintiff  to  any  costs,  the  defen- 
dant should  pay  so  much  of  the  costs  as 
Nbw  Sbriss,  XXI.— Chako. 


were  caused  by  the  objection  ;  but  here 
there  has  been  no  expense  incurred,  and 
the  costs  must  therefore  go  according  to 
the  usual  course  in  administration  suits. 
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1852. 

Jan.  15,  16,  17,  19, 

20,  22,  23,  24,  26, 

27,  28,  29,  and  30; 

Feb.  9  and  10; 

March  15. 

Fraud — Misrepresentation — Mistake — 
Setting  aside  Conveyance  —  Champerty  — 
Jurisdiction  of  the  Court  of  Appeal  as  to 
Costs. 

S,  was  aware  that  R,  was  entitled  topro- 
petty ^  but  might  not  at  first  be  aware  that  the 
interest  of  R,  was  not  precarious^  and  im^ 
pressed  R,  with  the  notion  that  it  was  so ; 
iS.  however  became  aware  that  the  interest 
was  not  precarious^  yet  he  did  not  inform 
R,  of  that  facti  hut  on  the  contrary  stiU 
represented  that  it  was  both  precarious  and 
could  not  be  established  without  difficulty^ 
delay i  and  expensive  litigation,  R.  in  such 
a  state  of  circumstances  sold  one  half  of  the 
estate  toS,  the  latter  giving  him  an  indemnity 
against  all  costs  of  recovering  the  property^ 
and  representing  that  men  of  business  con-" 
ducted  cases  on  the  arrangement  that  no  law 
expenses  were  paid  unless  the  proceedings 
were  successful;  but  if  they  were,  that  law  costs 
were  paid  out  of  the  money  recovered,  and 
the  party  conducting  the  proceedings  and 
furnishing  the  information  was  allowed  half 
what  was  recovered  to  satisfy  him  for  risk 
of  paying  law  expenses.  Subsequently,  R. 
agreed  to  seU  the  other  half  for  a  stated  sum, 
R,  filed  a  bill  to  set  aside  the  conveyance 
and  to  have  the  contract  for  the  sale  of  the 
second  moiety  declared  void,  but  died  before 
the  hearing,  and  the  suit  was  revived  by  his 
devisee  and  executrix,  S,  filed  a  cross  bill 
for  the  specific  performance  of  the  sale  of  the 
second  moiety.  In  the  first  suit  the  solicitor 
of  S,  was  made  a  party,  and  was  charged 
with  a  participation  in  the  fraud.  The 
Court  below  set  aside  the  conveyance,  and  as 
the  contract  for  the  sale  of  the  second  moiety 
was  based  on  the  former  conveyance  it  de- 
clared the  same  void,  and  ordered  S.  to  pay 
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the  costSf  but  dismissed  the  original  suit  as 
against  the  solicitor ^  without  costs.  The  Court 
also  dismissed  the  bill  for  specific  perform^ 
ance,  with  costs.  From  this  decree  S,  ap» 
pealed : — Held,  that  as  R.  did  not  know  his 
rights  when  he  executed  the  conveyance,  nor 
when  he  signed  the  contract  for  the  sale  of 
the  second  moiety,  and  that  as  the  former 
was  based  on  fraud  and  misrepresentation, 
andas  the  latter  depended  on  the  former,  both 
must  fail,  and  the  decree  must  be  affirmed, 
with  costs. 

Where  a  party  has  induced  another  to  act 
on  the  faith  of  several  representations  made 
by  him,  any  one  of  which  has  been  made  frau- 
dulently, he  cannot  set  up  the  transaction  by 
shewing  that  every  other  representation  was 
truly  and  honestly  made,  or  was  the  result  of 
innocent  error. 

A  representation  that  remuneration  for 
professional  serv  ices  rendered,as  above  stated, 
was  customary,  being  untrue,  is  a  ground  for 
setting  aside  a  conveyance  and  contract 
founded  on  it. 

Whether  the  agreement  amounted  to  eham» 
perty,  or  savoured  of  champerty,  still  at  the 
parties  were  not  in  pari  delicto,  and  as  the 
vendor  had  no  legal  advice  but  that  of  the 
solicitor  of  the  purchaser,  who  adhered  more 
to  the  purchaser  than  to  the  vendor,  and 
failed  in  his  duty  to  the  latter,  the  Court 
considered  that  the  vendor*s  suit  ought  not 
to  fail,  on  the  ground  that  he  was  a  party  to 
a  contract  against  public  policy  or  illegal. 

Where  the  Master  of  the  Rolls  or  a  Vice 
Chancellor  has  given  substantial  relief  against 
a  defendant,  with  costs  against  him  personally, 
it  is  competent  to  this  Court,  in  affirming  the 
decree  as  to  relief,  to  vary  it  as  to  costs,  if 
its  dissent  from  the  decree  as  to  costs  is 
strong,  clear  and  undoubting. 

The  Court  being  of  opinion  that,  although 
the  solicitor  had  acted  contrary  to  public 
policy,  whether  through  misapprehension  or 
otherunse,  and  although  his  duty  profession- 
ally  prohibited  him  from  assisting  where  there 
was  aliud  fliniulatum  aliud  actum,  and  al- 
though he  abetted  in  the  composing  and  utter^ 
ing  of  documents  which  recorded  an  affair  as 
it  was  not,  yet  still  as  the  Court  had  no  firm 
impression  that  the  decree  below  ought  to 
have  charged  him  with  costs,  it  refused  to 
vary  the  decree  in  this  respect. 

The  facts  of  this  most  remarkable  case, 


disclosed  in  voluminous  pleadings  and 
lengthy  evidence,  and  above  all  to  be  ex- 
tracted from  a  correspondence,  a  copy  of 
which  occupied  more  than  200  very  closely 
written  brief  sheets  of  paper,  can  only  be 
stated  with  comparative  shortness  in  a  nar- 
rative form ;  and  (throwing  out  of  view  all 
but  the  prominent  circumstances  (1)  on 
which  the  judgmentof  the  Courtis  founded), 
these  facts  were  as  follows  :^— 

Henry  Reyncll,  of  Leatherhead,  by  his 
will,  dated  the  19th  of  December  1813, 
devised  his  real  estates  consisting  of  lands 
and  other  hereditaments  in  the  counties  of 
Devon,  Somerset,  and  Surrey,  of  the  annual 
value  of  1,200/.  to  Mr.  Trower  and  Mr. 
Walker  in  fee  simple,  upon  trust  to  pay  olT 
certain  charges,  and  among  them  an  an- 
nuity to  Mrs.  Williams  Reynell,  his  illegi- 
timate daughter,  and  then  unmarried,  until 
she  should  attain  the  age  of  twenty-one 
years,  and  subject  thereto,  upon  trust,  for 
that  lady  for  life,  with  remainder  to  her 
issue  in  strict  settlement,  with  remainder  to 
Sir  Thomas  Reynell  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  Sir  Richard  Littleton  Reynell 
(brother  of  Sir  Thomas)  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  Samuel  Reynell  for 
life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  Sir 
Richard  Littleton  Reynell,  his  heirs  and 
assigns  for  ever. 

The  testator  died  in  1824  or  1825.  At 
the  date  of  the  will  and  of  the  death  of  the 
testator  the  whole  property  was  mortgaged 
in  fee,  the  testator  having  only  an  equitable 
fee  simple  in  it. 

In  the  middle  of  the  year  1843,  Mr.  and 
Mrs.  Williams  ReyneU,  who  were  married 
before  the  death  of  the  testator,  were  living, 
she  being  aged  forty-eight  years  and  be 
much  older;  there  had  never  been  any 
issue  of  the  marriage,  and  the  lady  was  in 
a  very  infirm  state  of  health.  Sir  Richard 
Littleton  Reynell  was  then  dead  without 
issue  male,  and  Mr.  Samuel  Reynell  was 
also  dead  without  issue.  Sir  Thomas  Rey- 
nell was  sixty-six  years  of  age,  and  hh 


(1)  Among  the  eirennittaaocs  omitted  are 
details  of  an  attempt,  which  proved  aboitive^  to  ia* 
troduce  into  the  wiU  a  power  of  appointment  lo 
Mrs.  Williams  Rejnell  in  fafoor  of  her  haaband  for 
his  life. 
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wife  Lady  Elisabeth  Louisa  Reynell  wa$ 
fifty-eight,  and  there  had  been  no  issue  of 
their  marriage,  which  had  been  solemnized 
many  years.  It  was  not  asserted  by  any 
one  that  Sir  Richard  Littleton  Reynell  left 
any  female  issue.  Under  this  state  of  cir- 
cumstances in  the  middle  of  the  year  1843, 
the  estates  of  Henry  Reynell,  the  testator, 
stood,  in  fact,  limited  to  trustees  (new 
trustees  having  been  appointed  in  1828  in 
a  suit  then  instituted),  in  trust  for  Mrs. 
Willliams  Reynell  for  life,  with  remainder 
to  Sir  Thomas  Reynell  for  life,  with  re- 
mainder to  the  right  heirs  of  Sir  Richard 
Littleton  Reynell.  If  this  latter  gentle- 
man actually  left  no  issue  female,  Sir 
Thomas  Reynell  was  his  heir-at-law,  and 
had  been  so  from  the  time  of  his  death,  and 
unquestionably  Sir  Richard  Littleton  Rey«> 
nell  died  intestate. 

In  March  1843  Capt.  Richard  Samuel 
Mare  Sprye  was  informed  by  a  surgeon, 
named  Llewellyn,  that  Sir  Thomas  Reynell 
was  entitled  to  interests  in  the  property 
under  the  will  of  Henry  Reynell.  On  the 
15th  of  April  following  commenced  a  cor- 
respondence between  Capt.  Sprye  and  Sir 
Thomas  Reynell.  In  these  letters  Sprye 
inquired  of  Sir  Thomas  as  to  his  pedigree, 
stating  as  his  reason  his  intention  to  pub- 
lish genealogies,  and  wishing  that  of  the 
Reynell  family. 

On  the  21  St  of  April  one  Mitchell,  de- 
scribed by  Sprye  as  his  clerk,  read  the  will 
of  Henry  Reynell  at  Doctors  Commons, 
and  communicated  verbally  its  contents. 

By  letter,  dated  the  22nd  of  April,  Sprye 
stated  to  Sir  Thomas  that  he  had  made  a 
discovery,  which,  though  it  could  not  benefit 
Sir  Thomas  himself,  might  benefit  his  heir. 
The  earliest  letter  of  importance  was  one 
from  Sprye  to  Sir  Thomas,  dated  the  29th 
of  April  1843,  and  was  as  follows :-— **  My 
dear  sir, — I  hope  you  received  my  last 
note,  mkking  inquiry  as  to  who  at  present 
stood  in  the  position  of  your  heir-at-law. 
I  sent  a  sketch  of  your  pedigree  for  a  few 
of  the  modem  descents,  to  assist  you  in 
discovering  it,  should  you  not  otherwise 
know.  I  think  I  did  not  inform  you  that 
I  have  taken  to  study  for  the  bar,  in  the 
genealogical  branch,  for  practice  at  the  bar 
of  the  House  of  Lords,  in  peerage  cases ; 
and  that  I  am,  in  furtherance  of  thb  plan 
for  futiure  life,  compiling  some  genealogi- 


cal works  for  print,  to  bring  myself  into 
notice  in  that  way  by  the  time  I  am  called 
to  the  bar.  The  Rejmell  family  I  take 
particular  interest  in,  collecting  a  complete 
history  of  it  for  print ;  and  it  has  been  in 
making  researches  for  it,  through  my  record 
researches  in  the  several  depositories  of 
public  records,  that  I  discovered  what  I  con- 
ceived to  be  the  means  of  benefiting  your 
heir-at-law.  Since  I  wrote  to  you  I  have 
employed  my  clerks  in  still  further  investi- 
gating the  matter,  and  to  see  if  it  was  not 
possible  to  do  the  benefit  to  you,  instead  of 
to  the  other  party.  It  is,  as  all  these  things 
are,  doubtfiQ,  and  can  only  be  tested  by 
legal  proceedings,  the  result  of  which  may 
give  nothing,  and  may  gain  something  con- 
siderable. Now,  almost  all  men  are  fright- 
ened at  the  idea  of  law  proceedings  to  re- 
cover property,  and,  consequently,  a  system 
has  grown  up  among  men  of  business,  of 
conducting  such  cases  on  the  arrangement 
that  no  law  expenses  are  paid  unless  suc- 
cess attends  the  proceedings ;  in  which  case 
they  are  first  paid  out  of  the  money  reco- 
vered, and  the  party  conducting  the  pro- 
ceedings and  furnishing  the  information  is 
allowed  for  his  compensation  half  what  is 
recovered,  which  is  also  to  satisfy  him  for 
the  risk  of  paying  the  law  expenses,  with- 
out perhaps  succeeding.  I  have  mentioned 
briefly  to  a  legal  man  the  case  and  mode 
in  which  I  consider  I  have  discovered  a 
way  to  benefit  your  heir-at-law.  He  has 
not  yet  given  me  a  decided  opinion,  but 
from  what  he  observed  I  considered  my 
belief  strengthened.  He  said  if  he  found 
what  I  stated  to  him  to  be  borne  out  by 
documents,  he  would  undertake  the  case 
legally,  on  the  usual  arrangement,  as  above. 
There  is  but  a  faint  chance  that  the  dis- 
covery can  be  made  to  benefit  you,  and  as, 
whether  for  you  or  for  your  heir-at-law's 
benefit,  it  will  be  necessary  to  institute 
legal  proceedings,  will  you  say  if  you  will 
be  content  that  it  shall  be  done  under 
my  direction  and  controul,  on  the  fore- 
going plan;  that,  if  you  are  benefited 
nothing,  you  pay  nothing,  and  the  law- 
yers lose  their  expense  and  labour; 
and  that  if  you  are  benefited,  you  will 
allow  half  of  what  may  be  gained  to  you 
to  them,  for  their  risk  and  remuneration. 
I  shall  be  glad  to  hear  from  you  at  your 
leisure  on  this  point,  and  also  to   have 
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what  help  you  can  give  in  discovering  to 
us  your  heir-at-law,  as  that  party  must  be 
included,  even  if  efforts  be  first  made  for 
you.  I  write  this  hastily  to  save  to-night's 
post.  I  beg  our  united  compliments  to 
Lady  Elizabeth  Reynell  and  family,  and 
remain,  my  dear  sir,  yours,  &c.,  Richard 
Sprye,  6,  Chesham  Place." 

Between  the  end  of  April  and  the  middle 
of  July  there  passed  between  these  parties 
a  vast  number  of  letters,  one  of  which, 
dated  the  12th  of  May,  was  addressed  by 
Mr.  John  Yonge,  the  solicitor  to  Sprye 
(but  the  draft  of  which  was  proved  to  have 
been  written  by  Sprye  for  Yonge  to  copy), 
and  stated  that  considerable  property  might 
be  recovered  for  Sir  Thomas  after  the 
death  of  the  present  possessors,  if  Sir 
Thomas  were  then  alive,  but  if  not,  for  his 
heir,  and  saying  that  much  inquiry  would 
be  necessary,  and  that  but  for  Sprye's  dis- 
covery the  present  possessors  might  have 
kept  the  property,  and  Sir  Thomas's  claim 
might  have  been  barred  by  lapse  of  time, 
and  alleging  that  his  claim  must  depend 
upon  surviving  the  present  possessor.  That 
possessor  was  Mrs.  Williams  Reynell. 

The  next  letter  of  importance  was  dated 
June  1,  and  was  written  by  Sir  Thomas  to 
Sprye,  and  dated  from  Avisford,  and  con- 
tained these  words : — "  My  dear  sir,-^I  am 
very  much  obliged  to  you  for  the  trouble  you 
have  taken  in  explaining  to  me  further  par- 
ticulars of  the  business  in  hand,  and,  after 
reading  over  carefully  your  letter  of  yester- 
day, I  feel  satisfied  that  the  first  proposed 
arrangement,  whereby  I  meant  to  engage  to 
give  up  the  half  of  the  property  recovered, 
subject  to  no  law  expenses,  either  on  suc- 
cess or  failure  in  the  suit,  is  the  best  for 
me  to  pursue,  and  I  therefore  agree  to  it, 
hoping  that  the  result  may  heresiter  prove 
to  our  mutual  advantage."  The  corre- 
spondence had,  in  some  of  the  letters  of 
Sprye,  referred  to  some  degree  of  relation- 
ship existing  between  the  family  of  his  wife 
and  that  of  Sir  Thomas. 

On  the  24th  of  July  1843  a  deed,  dated 
the  15th  of  that  month,  was  executed,  being 
made  between  Sir  Thomas  Reynell  of  the 
first  part,  Sprye  and  Henrietta  Digby  his 
wife  of  the  second  part,  and  Charles  Wilson 
of  the  third  part,  which  contained  the  fol- 
lowing recitals :—"  Whereas  the  said  Sir 
Thomas  Reynell  is  seised  to  him  and  his 


heirs  in  fee  simple  in  remainder  or  reversion 
under  a  will,  or  alleged  will,  of  Henry  Rey- 
nell, late  of  Leatherhead,  in  the  county  of 
Surrey,  Esq.,  since  deceased,  of  and  in  the 
hereditaments  hereafter  mentioned,  and  one 
moiety  or  equal  half  part  whereof  is  intend- 
ed to  be  hereby  released,  or  the  said  Sir 
Thomas  Reynell  is  seised  of  an  immediate 
estate  to  him  and  his  heirs  in  fee  simple  of 
the  same  hereditaments  as  the  heir-at-law 
of  the  said  Henry  Reynell.  And  whereas 
the  said  Sir  Thomas  Reynell  has  not  any 
issue.  And  whereas  the  said  Richaid 
Samuel  Mare  Sprye  being  connected  by 
marriage  with  the  family  of  the  said  Sir 
Thomas  Reynell,  and  the  said  Sir  Thomas 
Reynell  having  lately  discovered  or  ascer- 
tained his  rights  and  interests  in  the  estates 
late  of  the  said  Henry  Reynell,  deceased, 
through  the  intervention  of  the  said  Richard 
Samuel  Mare  Sprye,  and  from  information 
derived  from  him,  the  said  Sir  Thomas  Rey- 
nell has  determined  upon  testifying  his 
regard  and  friendship  for  the  said  Richaid 
Samuel  Mare  Sprye  and  Henrietta  Digby 
his  wife,  by  conveying  and  assuring  one 
moiety  or  half  part  of  the  said  estates  late 
of  the  said  Henry  Reynell,  deceased,  to 
the  uses  and  in  manner  hereinafter  declared 
of  and  concerning  the  same." 

It  was  then  witnessed  that  '*  in  pur- 
suance of  and  for  effectuating  the  said  de- 
termination, and  in  consideration  of  the 
premises,  and  for  making  a  provision  for 
the  said  Richard  Samuel  Mare  Sprye  and 
Henrietta  Digby  his  wife,"  and  for  certain 
nominal  considerations,  Sir  Thomas  con- 
veyed to  Wilson  in  fee  simple  one  moiety 
of  and  in  all  manors,  lands,  estates  and 
hereditaments  in  the  counties  of  Surrey, 
Devon  and  Somerset,  or  all  or  any  of  the 
said  counties  or  elsewhere  in  Great  Britain 
of,  in,  and  to  which  he  was  or  could  or 
might  be  entitled  in  possession,  reversion, 
remainder,  or  expectancy  by  devise,  de- 
scent, succession  or  inheritance  howsoever, 
of,  from,  by,  through,  or  under  the  said 
Henry  Reynell,  deceased,  to  such  uses  as 
Sprye  and  his  vrife  should  appoint,  and  in 
default  to  the  use  of  Sprye  and  his  assigns 
for  life,  with  remainder  to  the  use  of  his 
wife  and  her  assigns  for  life,  with  ultimate 
remainder  to  the  use  of  Sprye,  his  heirs 
and  assigns  for  ever.  Then  followed  a 
covenant  for  further  assurance. 
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Simultaneously  with  this  conveyance 
Sir  Thomas  executed  to  Sprye  a  power  of 
attorney  "  irrevocable/'  to  commence,  carry 
on,  and  prosecute  any  actions,  suits,  or  other 
proceedings  at  law  or  in  equity,  he,  Sprye, 
might  deem  requisite  for  trying  the  validity 
of  any  will,  or  alleged  wiU,  of  Henry  Rey- 
nell,  or  obtaining  legal  and  peaceable  pos- 
session of  the  real  estate  to  which  Sir 
Thomas  was  entitled  by  devise,  descent, 
or  otherwise,  by,  from,  through,  or  under 
Henry  ReyneU.  Also  at  the  same  time, 
and  dated  the  same  day,  Sprye  executed  to 
Sir  Thomas  a  deed  of  indemnity  against 
any  costs,  charges,  or  expenses  occasioned 
by  any  action,  &c.  brought  by  Sprye  in 
consequence  of  the  power  of  attorney. 

The  deed  of  conveyance  had  formerly 
been  intended  to  be  in  the  form  of  a  settle- 
ment, but  that  form  was  ultimately  aban- 
doned. In  preparing  all  the  instruments 
between  Sir  Thomas  Reynell  and  Sprye, 
Mr.  John  Tonge  acted  as  the  solicitor  for 
Sprye* 

Among  the  evidence  was  a  draft  marked 
Exhibit  R,  which  was  of  a  proposed  deed 
between  Sir  Thomas  and  Sprye,  in  which, 
in  consideration  of  services  rendered  by 
Sprye  in  the  discovery  of  Sir  Thomas's 
rights.  Sir  Thomas  was  made  to  convey 
the  moiety,  and  Sprye  covenanted  to  take 
all  steps  necessary  for  the  recovery  of  it, 
and  to  save  harmless  and  indemnify  Sir 
Thomas  from  all  the  costs ;  but  this  draft 
was  afterwards  altered,  and  ultimately  the 
conveyance  was  executed  as  before  stated. 
Added  to  all  this  a  codicil  was  prepared 
for  Sir  Thomas  to  sign  by  way  of  confirm- 
ing all  the  arrangements,  but  it  was  never 
executed. 

In  pursuance  of  this  power  of  appoint- 
ment Sprye  and  his  wife,  by  deed,  dated 
the  Idth  of  January  1844,  appointed  the 
same  moiety  to  William  George  Watson 
and  James  Watson,  and  their  heirs,  by  way 
of  mortgage  for  securing  4002.  and  interest ; 
and  by  another  deed,  dated  the  23rd  of 
April  following,  they  further  charged  the 
property  with  300/.  and  interest  to  the 
same  persons. 

On  the  15th  of  June  1843  Mr.  Stinton,  of 
the  Chancery  bar,  had  given  an  opinion  on  a 
case  submitted  to  him  by  Sprye,  in  which 
he  stated,  speaking  of  the  title  to  the  estates 
in  default  of  children  of  Mrs.  Williams  Rey- 


nell, *'  Sir  Thomas  Reynell  would  have  an 
estate  for  life,  with  remainder  to  his  sons  in 
tail:  the  ultimate  remainder  in  fee  was 
given  to  the  late  Sir  Richard  Littleton 
Reynell,  and  that  estate  would  by  the 
settlement  be  vested  in  any  person  to  whom 
he  may  have  devised  it ;  but  if  he  did  not 
so  devise  it.  Sir  Thomas  Reynell  would 
have  the  ultimate  vested  remainder  in  fee, 
as  the  heir-at-law  of  his  late  brother,  which 
I  presume  he  is." 

Upon  the  evidence  it  was  not  plainly 
shewn  when  this  opinion  was  communi- 
cated to  Sir  Thomas  Reynell,  but  Sir  James 
Wigram,  when  the  case  was  originally  be- 
fore him,  considered  that  the  opinion  was 
not  communicated  to  Sir  Thomas  before 
the  15th  of  July  1843,  and  both  the  Lords 
Justices  came  to  the  conclusion,  that  Sir 
Thomas,  if  it  was  communicated  at  all,  did 
not  understand  his  rights  when  he  executed 
the  deed  of  1843,  and  signed  a  draft  of  an 
intended  deed  (hereinafter  mentioned)  of 
1 844.  Mitchell,  Sprye's  clerk,  was  not  exa- 
mined as  a  witness  in  the  court  below,  and 
was  stated  to  be  dead  at  the  date  of  the 
appeal. 

The  second  part  of  the  narrative  relates 
to  a  contract  for  the  sale  of  the  remain- 
ing moiety  of  the  property.  After  the 
correspondence  had  gone  on  for  many 
months,  during  which  Sir  Thomas  was  in- 
formed of  the  proceedings  which  Sprye  had 
commenced  and  was  prosecuting  against 
the  trustees  of  the  will  of  Henry  Reynell, 
and  against  Mr.  and  Mrs.  Williams  Rey- 
nell, Mr.  Yonge  addressed  a  letter  to  Sprye, 
dated  the  17th  of  April  1844,  but  which 
was  copied  from  a  draft  made  by  Sprye, 
which  contained  the  following  remarkable 
passages,  and  which  was  forwarded  by 
Sprye  to  Sir  Thomas  Reynell  on  the  18th 
of  the  same  mouth,  as  a  letter  addressed 
by  Mr.  Yonge  to  him. 

"20,  TokenhoQge  Yard,  April  17,  1844. 

"My  dear  sir, — Having  endeavoured 
during  the  leisure  hours  of  the  Easter  holi- 
days to  give  my  best  consideration  to  the 
present  position  of  the  Williams  Reynell 
case,  I  am  anxious  to  put  you  in  possession 
of  the  views  I  have  formed,  not  only  as 
your  professional  adviser,  but  as  entertain- 
ing the  highest  friendship  for  yourself  and 
family.  You  will  therefore  bear  with  me 
while  I  candidly  confess  my  sentiments. 
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even  if  they  should  happen  to  differ  in 
some  respects  from  what  I  know  to  be  your 
ideas*  You  must  bear  in  mind  that  when 
we  commenced  operations,  although  you 
soon  accumulated  a  good  deal  of  valuable 
information,  we  were  left  in  the  dark  on 
several  points  in  which  we  have  been  in 
some  measure  rectified  by  the  answers  put 
in.  For  instance,  we  had  reason  to  expect 
Mr.  Reynell  left  sufficient  personal  estate 
to  pay  off*  existing  mortgages,  which,  how- 
ever, appears  is  not  the  case,  and  the  mort- 
gages still  exist.  We  were  unprepared  to 
find  that  Mrs.  Williams  Reynell  had  ven* 
tured  to  appoint  a  life  interest  in  the  estates 
in  favour  of  her  husband  after  her  decease, 
and  that,  in  fact,  very  soon  after  the  testa- 
tor's death  she  executed  a  settlement  of  the 
property,  giving  that  interpretation  to  the 
trusts  of  the  will  which  we  have  resolved  to 
dispute,  and  vesting  the  estate  upon  such 
in  a  Mr.  Beverley,  instead  of  Monro  and 
iThomas  Williams."  •  *  *  « The  decree 
when  made  will  direct  inquiries  in  the 
Master's  office  as  to  the  testator's  estate,  and 
the  mortgages  and  settlement,  and  perhaps 
ultimately  a  new  settlement  may  be  ordered, 
and  when  after  all  by  the  demise  of  Mrs. 
Williams  Reynell,  and  if  by  having  pre- 
viously set  aside  her  husband's  life  interest, 
the  estates  become  indisputably  yours  and 
Sir  Thomas  Reyneirs,  in  all  probability  a 
fresh  resort  to  Chancery  will  be  requisite 
to  partition  the  property,  as,  being  so 
scattered,  it  may  be  difficult  otherwise  to 
apportion.  The  value  of  your  interest,  to 
yourself  individually,  of  course,  in  great 
measure  depends  upon  your  chance  of 
surviving  Mrs.  Williams  Reynell.  She  is 
forty-eight,  and  you,  I  think  I  recollect, 
are  three  years  younger.  Female  lives, 
every  insurance  office  will  say,  are  more 
durable,  and  if  Mrs.  Williams  Reynell  lives 
on  for  a  few  years  longer  she  may  possibly 
live  to  old  age.  I  think  an  office  would 
say  her  present  chance  of  duration  of  life 
is  at  least  eighteen  years.  To  this  period, 
then,  it  is  possible  your  benefit  may  be 
postponed,  and,  though  hitherto  cluldlcss, 
her  having  issue  I  know  would  by  many 
be  considered  as  a  contingency  not  to  be 
overlooked.  Under  all  these  circumstances 
of  the  case,  the  long  litigation  we  may 
anticipate,  and  the  certain  heavy  expense 
incuixed,  which  will  involve  my  often  re- 


sorting to  you  for  supplies,  it  well  becomes 
you  to  consider  how  fiar  it  may  be  advan- 
tageous to  yoUf  or  otherwise,  to  proceed. 
Had  it  so  happened  that  the  whole  estate 
in  reversion  had  been  yours,  there  could 
not  have  existed  the  same  ground  for  hesi- 
tation. You  might  then  have  found  little 
difficulty  in  obtaining  pecuniary  assistance 
to  enable  you  to  buy  up  or  make  terms  for 
Mrs.  Williams  Reynell's  life  interest,  put 
an  end  to  the  suit,  and  acquire  the  fee 
simple.  At  all  events,  you  would  have  had 
more  facility  in  obtaining  means  to  carry  on 
the  suit  vigorously,  and  then  compel  our 
opponents  to  an  amicable  arrangement,  or 
speedily  obtain  all  the  Court  would  enforce. 
These  considerations,  I  confess,  have  im- 
pressed me  with  tbe  value  of  a  suggestion 
hinted  to  me  by  more  than  one  witli  whom 
I  have  had  occasion  to  advise,— that  if  you 
could  feel  at  liberty  to  do  so,  it  would  be 
well  for  you  to  treat  with  Sir  Thomas 
Reynell,  for  the  purchase  of  his  remaining 
moiety  in  the  property.  Of  course,  one 
would  take  every  means  of  ascertaining 
what,  under  the  circumstances  of  the  case, 
with  all  contingencies,  would  be  a  &ir  price 
for  you  to  offer,  and  for  him  to  accept,  and, 
agreeing  upon  this,  I  cannot  but  think  it 
would  be  the  most  eligible  arrangement 
possible  for  yourself  and  family,  while  Sir 
Thomas  would  realize  at  once  a  present 
benefit,  instead  of  having  the  mere  title  to 
a  prospective  advantage,  which,  at  his  age, 
might  be  realized  only  in  his  declining  years. 
Should  the  suggestion  meet  your  view, 
and  the  proposal  be  not  unacceptable  to  Sir 
Thomas  I  should  advise  that  a  statement 
of  Sir  Thomas's  interest  be  prepared  in 
such  a  manner  as  shall  be  mutually  ap- 
proved by  him  and  yourself,  and  then  that 
each  obtain  the  valuation  from  an  actuary 
of  his  own  selection.  It  will  then  be  for 
you  to  adopt  measures  for  providing  suffi- 
cient funds  to  complete  the  purchase,  and 
acquire  the  entire  reversionary  interest. 
Having  now  candidly  expressed  to  you  my 
mind,  I  leave  the  matter  to  your  thought- 
ful consideration,  and  should  recommend 
you  to  talk  it  over  also  with  Mrs.  Sprye 
and  her  trustee.  Your  determination  I 
shall  wait  for  ere  I  press  forward  for  getting 
the  bill  amended ;  if  you  decide  that  it  is 
ineligible  to  communicate  with  Sir  Thomas 
on  the  matter,  let  me  know,  and  then  we 
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will  resolve  how  to  proceed.    I  remain,  my 
dear  sir,  very  truly  yours,  John  Yonge," 

The  correspondence  proceeded,  Sprye 
still  adhering  to  his  representation  that 
the  issue  of  the  litigation  was  doubtful ; 
yet,  in  a  letter  of  the  26th  of  April,  he 
offered  to  buy  the  remaining  moiety  at  its 
full  value  ;  and  altliough  he  spoke  of  the 
investment  of  his  money  in  such  a  purchase 
as  a  "  lottery  investment,*'  and  although 
Sir  Tliomas,  in  his  answers,  expresses  re- 
luctance to  sell  to  Sprye  property  which 
he  (Sir  Thomas)  did  not  possess,  and  to 
involve  him  in  risk,  Sprye,  on  the  11th  of 
May,  addressed  a  letter  to  him,  offering  to 
buy,  and  urging  him  to  sell  at  a  value  to  be 
determined  by  an  actuary,  the  other  half, 
**  with  all  its  doubts  and  risks,  the  Chan- 
cery suits  pending,  of  your  share  of  the 
reversion.  If  receiving  the  money  while 
matters  are  in  uncertainty  is  objectionable 
in  the  doubtful  state  of  our  suit  in  Chan- 
cery, the  sale  may  be  made  conditional  on 
your  right,  whenever  the  reversion  shall 
fall  in."  *  *  ♦  •*  The  money  may  be  in- 
vested, but  I  had  rather  purchase  at  once." 
This  letter  contained  a  valuation  of  the  re- 
version at  5,0001.,  which,  from  the  evidence, 
was  not  that  of  an  actuary ;  and  Mr.  Yonge 
in  his  answer  on  oath  denied  it  to  be  his.  Sir 
Thomas,  in  reply  to  this,  addressed  a  letter, 
dated  the  11th  of  May,  to  Sprye,  which, 
after  speaking  of  the  Chancery  suit,  went 
on  thus  :-^"  but  I  assure  you,  that  I  dis- 
like it  and  our  future  prospects,  more  on 
your  account  than  my  own,  having  already 
ttndei^ne  heavy  expenses  in  prosecuting 
your  able  researches,  and  having  now  such 
a  prospect  of  large  law  expenses,  particu- 
larly if  they  succeed  in  visiting  you  with 
their  costs.  I  wish  that  I  was  a  rich  man, 
and  could  afford  to  assist  you  in  your 
difficulty ;  but  you  are  aware  of  the  case, 
and  I  have  little  but  my  military  income 
to  look  to,  as  the  purchase  of  this  place, 
and  the  expense  to  which  I  have  been  put 
to  by  it,  has  swallowed  up  all  the  little 
spare  money  I  possessed.  I  am  most 
anxious  that  you  should  not  injure  your 
finances  by  this  business.  I  am  ready  to 
withdraw  when  you  find  that  there  is  no 
hope  of  success  remaining,  and  that  a 
favourable  moment  has  arrived  for  doing 
so.  I  have  ih>m  the  first  put  myself  in 
your  hands,  and  have  implicitly  conformed 


to  what  you  advised  and  recommended, 
and  will  continue  to  do  so."  And  in  still 
further  reply  to  communications  from  Sprye 
he  wrote  the  following  letter  to  him  :-— 

«  ATisford,  14th  May  1844. 

"  My  dear  Captain  Sprye,— I  have  much 
gratification  in  acquainting  you  that  your 
despatch  received  this  morning,  with  Mr. 
Yonge's  estimate  of  the  half  of  the  rever- 
sion, has  completed  the  work  of  reconciling 
me  to  the  side,  as  recommended  by  you 
and  him,  and  removing  the  scruples  I  had 
entertained  to  that  measure.  I  have  so 
good  an  opinion  of  Mr.*  Yonge,  and  of 
his  reasoning  upon  the  subject,  that  I  will 
not  press  any  other  valuation  than  his,  but 
will  consent  to  accept  from  you  the  sum  of 
5,000/.,  and  in  the  simple,  and  direct,  and 
ordinary  plan,  according  to  your  wish,  in 
preference  to  investing  the  money  in  the 
funds  to  accumulate  until  the  settlement 
of  the  suit,  which  I  will  endeavour  to  be- 
lieve will  prove  most  favourable  to  you 
and  yours,  rewarding  you  amply  for  your 
trouble,  and  reimbursing  you  for  your  out- 
lay. *  •  *  Believe  me,  my  dear  Capt. 
Sprye,  always  faithfully  yours, 

««  Thomas  Reynell." 

Two  days  later  Sprye,  in  a  letter  to  Sir 
Thomas,  said,  "  I  feel  equally  glad  you 
are  satisfied  with  Mr.  Yonge's  valuation, 
who  is  a  good  and  honest  creature ;"  and, 
subsequently,  the  correspondence  contained 
allusions  by  Sprye  of  an  intention  to  com- 
promise the  litigation,  and  expressions  by 
Sir  Thomas  of  his  gratification  at  the  idea 
of  compromise,  as  he  never  viewed  the 
matter  in  the  same  sanguine  light  that 
Sprye  did.  On  the  25th  of  May,  the 
draft  of  the  conveyance  of  the  second 
moiety  was  prepared  and  was  approved  by 
both  parties,  but  it  was  never  executed. 

Mrs.  Williams  Reynell  died  in  February 
1846,  and  on  the  18th  of  the  following 
month,  Mr.  Yonge  forwarded  to  Sir  Tho- 
mas the  drafts  of  the  deeds  of  conveyance 
of  the  second  moiety,  altered  so  as  to  meet 
the  fact  of  the  death  of  that  lady ;  and  in 
his  letter  Mr.  Yonge  recommended  Sir 
Thomas  Reynell  to  employ  his  own  solici- 
tor. The  matter  was  then  placed  by  Sir 
Thomas  in  the  hands  of  Messrs.  Wtdker, 
Grant  &  Co.,  his  solicitors,  under  whose 
advice  the  original  bill  was  filed,  on  the 
2nd  of  April  1846,  by  Sir  Thomas  Reynell 
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against  Sprye  and  wife,  Yonge  and  Wilson, 
praying  a  declaration  that  the  deed  of  1843 
was  procured  by  fraud  practised  on  the 
plaintiff  by  Sprye  and  Yonge  his  solicitor; 
and  that  the  same  was  void  for  fraud  and 
champerty,  except  as  regarded  the  mort- 
gages of  January  and  April  1844 ;  and  that 
it  might  be  declared  that  the  contract  con- 
tained in  the  letter  of  the  14th  of  May 
1844  was  fraudulently  obtained  by  Sprye 
and  Yonge,  and  that  such  contract  was 
void,  and  that  the  approval  of  the  draft 
deeds  of  the  25  th  of  May  1844  was  ob- 
tained by  the  fraud  of  Sprye  and  Yonge, 
and  that  those  two  persons  might  be  de- 
creed to  pay  off  the  mortgages  and  procure 
the  reconveyances  from  the  mortgagees; 
and  that  the  deed  of  1843,  the  letter  of  the 
14th  of  May,  and  the  approval  of  the  25th 
of  May  1844,  and  the  droits  might  be  can- 
celled ;  and  that  Sprye  and  wife  and  Yonge 
might  be  restrained  from  interfering  with 
the  property,  and  also  that  Sprye  and 
Yonge  might  pay  the  costs  of  the  suit. 

On  the  28th  of  August  1846,  Sprye  and 
wife  filed  a  cross- bill  against  Sir  Thomas 
Reynell  and  Wilson,  praying  specific  per- 
formance of  the  contract  contained  in  the 
letter  of  the  14th  of  May  1844. 

Sir  Thomas  Reynell  died  pending  the 
suits,  and  the  same  respectively  were  re- 
vived by  and  against  the  universal  devisee 
and  legatee  and  executrix  Lady  Elisabeth 
Louisa  ReyneU. 

The  causes  were  heard  before  Sir  James 
Wigram  during  five  days  in  April  1849, 
and  ten  days  in  the  following  month,  and 
judgment  was  given  on  the  6di  of  Novem- 
ber in  that  year,  when  he  made  this  decree : 
—Declare  the  deed  of  1843  void,  except 
as  to  the  two  mortgage  deeds  of,  &c. ;  and 
that  the  contract  in  the  letter  of  the  14th 
of  May  1844  is  also  void.  Declare  that 
the  defendant  Sprye  is  bound  to  pay  to, 
&c.  (the  mortgagees),  their  executors,  &c« 
principal,  interest,  and  costs  due  on  the 
mortgages,  and  to  procure  at  his  own  ex- 
pense a  re-conveyance  to  Lady  Elizabeth 
Louisa  Reynell,  or  as  she  shall  direct; 
take  an  account.  Sec,  due  on  mortgages; 
direct  Sprye,  on  or  before,  &c.  to  pay,  &c. 
(the  mortgagees)  the  amount  found  due. 
Declare  (he  plaintiff  is  to  be  at  liberty  to 
use  the  names  of  Sprye,  wife,  and  Wilson 
in  procuring  the  re-conveyance ;  and  that 


she  is  entitled  to  recover  against  Sprye 
principal  money,  interest,  and  costs  she 
may  properly  pay  to  the  mortgagees  for 
procuring  the  re-conveyance.  And,  upon 
satisfaction  of  the  mortgagees,  deliver  up 
the  deed  of  1843  to  be  cancelled.  Let 
letter  of  the  14th  of  May  1844  be  forthwith 
delivered  up  to  be  cancelled.  Injunc- 
tion against  Sprye  as  prayed,  except  for 
procuring  the  re-conveyance.  Dismiss  the 
bill  Reynell  v.  Sprye^  as  against  the  defen- 
dant Yonge,  without  costs ;  dismiss  the 
bill  Sprye  v.  Reynell^  with  costs;  such 
costs,  and  also  the  plaintiff's  costs  in 
ReyneU  v.  Spry€  (including  the  costs  of 
Sir  Thomas  Reynell  deceased),  to  be  paid 
by  the  defendant  Sprye. 

From  this  decree  Capt*  Sprye  appealed, 
and  during  the  argument  it  was  stated  from 
the  Bench  that  as  in  the  judgment  of  the 
Court  it  might  be  necessary  to  mention  the 
name  of  Mr.  Yonge,  the  counsel  for  that 
gentleman  had  their  Lordships'  judicial 
authority  to  address  the  Court  on  his  be- 
half. This  offer  was  refused  on  the  ground 
that  Sir  James  Wigram  had  acquitted  Mr. 
Yonge  of  all  immoral  conduct  The  Court 
also  permitted  an  affidavit  to  be  read, 
proving  the  death  of  Mitchell,  Sprye's 
clerk,  between  the  hearing  of  the  original 
cause  and  the  appeal.  Their  Lordships 
also  sanctioned  an  offer  made  by  the  coun- 
sel for  Lady  Elizabeth,  to  allow  the  answer 
of  Mr.  Yonge  to  be  read  in  evidence,  as  an 
affidavit  or  deposition  in  favour  of  Capt. 
Sprye,  The  offer  was  declined,  and  Lord 
Cranworth  remarked  that  no  inference 
detrimental  to  Capt.  Sprye  could  be  drawn 
firom  the  refusal,  because  the  argument  of 
his  counsel  was,  that  if  Mr.  Yonge  were 
examined  before  a  jury  he  would  prove, 
not  only  what  was  contained  in  his  answer, 
but  much  more  which  would  be  beneficial 
to  Capt.  Sprye. 

Sir  FUzroy  Kelly,  Mr.  Lloyd  and  Mr. 
Shapier  supported  the  decree  of  the  Court 
below. 

The  Solicitor  General  (Sir  W.  P.  Wood  J, 
Mr.  Bethell  and  Mr.  Terrell  appeared  for 
the  appellant. 

Mr.  C.  P.  Cooper  was  counsel  for  Mr. 
Yonge. 
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The  argument  of  the  counsel  for  the 
appellant  was  in  substance  as  follows : — 
The  case  has  been  conducted  on  a  theory 
most  extraordinary,  namely,  that  Capt. 
Sprye  having  found  with  ease  and  without 
trouble,  that  Sir  Thomas  was  the  owner  of 
a  clear  and  indisputable  estate  absolutely, 
subject  only  to  the  life  interest  of  an  infirm 
lady,  had  set  to  work  to  form  a  scheme  of 
fraud  and  misrepresentation,  by  which  to 
induce  Sir  Thomas  to  part  with  his  pro- 
perty. It  was  said  that  the  title  of  Sir 
Thomas  was  clear,  plain,  and  indisputable, 
the  only  present  obstacle  to  immediate 
enjoyment  being  the  life  of  a  lady  of  forty- 
six  years  of  age.  It  was  said  that  Capt. 
Sprye  knew  the  title  was  clear ;  that  he 
knew  Sir  Richard  had  died,  and  left  no 
heir  other  than  Sir  Thomas.  So  far  from 
that  being  so,  in  truth,  the  case  at  the 
outset  was  involved  in  doubt  and  difficulty, 
and  so  continued  up  to  a  very  late  period 
before  the  conveyance  of  the  first  moiety 
of  the  property ;  yet  wonder  had  been  ex- 
pressed at  the  ingenuity  and  wickedness 
which  could  have  raised  a  doubt — could 
have  surrounded  Sir  Thomas  with  mystifi- 
cation of  fraud  and  falsehood.  All  this 
was  the  theory  of  the  bill,  and  well  did 
counsel  follow  such  instructions.  It  had 
been  said  that  the  title  was  plain,  no  doubt, 
no  difficulty  about  it;  and  so  Capt.  Sprye 
knew,  and  all  he  had  to  do  as  an  honest 
man  was  to  tell  Sir  Thomas,  that  he  could 
at  once,  after  the  death  of  the  lady,  walk 
unmolested  into  the  estate.  The  estate 
was  represented  to  be  •*  at  home "  with 
most  respectable  trustees,  and  that  the  life 
estate  was  vested  in  a  most  respectable 
lady.  What,  however,  was  the  truth? 
The  trustees  of  the  will  of  Henry  Reynell 
renounced,  and  new  trustees  were  ap- 
pointed, and  they  were  appointed  in  a  suit 
instituted  in  the  name  of  Sir  Thomas,  with- 
out his  consent  and  without  his  knowledge. 
As  to  the  estate,  the  trustees  had  none,  for 
the  legal  estate  was  in  mortgage.  All  this 
theory  was  adopted  by  Sir  James  Wigram, 
who  believed  from  first  to  last  that  all 
the  representations  of  Capt.  Sprye  were 
false — were  mere  inventions.  So  far  from 
that  theory  being  correct,  it  is  clear  that 
but  for  Capt.  Sprye's  great  exertions  the 
property  would  have  remained  under  the 
power  of  the  Williams  Reynells,  or  their 
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devisees,  or  others  claiming  under  them. 
The  impression  on  Sir  James  Wigram's 
mind,  that  the  trustees  were  most  respect- 
able persons,  could  never  be  removed ;  nor 
was  their  respectability  questioned ;  but 
the  learned  Judge  always  seemed  to  refer 
to  the  fact  that  persons  of  such  respect- 
ability would  not  engage  in  such  a  fraud. 
No  one  said  they  did.  It  is  plain  that  Sir 
Thomas  Reynell  had  as  much  knowledge 
of  the  subject  after  the  discovery  of  the 
will,  and  before  the  transaction  of  the  pur- 
chase of  the  first  half,  as  Capt.  Sprye  him- 
self had  ;  that  before  and*  after,  and  up  to 
the  execution  of  the  second  contract,  he 
was  in  possession  of  every  fact  that  Capt. 
Sprye  knew  of  the  title.  The  true  history 
of  die  knowledge  of  Capt.  Sprye  of  the 
title  to  the  property  was  disclosed  in  his 
answer  to  the  plaintiff's  bill,  and  was  this, 
— one  Llewellyn,  a  surgeon,  told  the  Cap- 
tain that  the  Reynells  were  entitled  to 
property,  and  asked  him  whether  Sir  Tho- 
mas had  succeeded  to  any.  On  this  the 
Captain,  who  was  intimately  conversant 
with  the  Reynell  pedigree,  turned  his  at- 
tention to  that,  and,  after  tracing  its  steps, 
came  to  the  second  Baronet,  and  believed 
that  the  property  vested  in  him  "  and  his 
heirs  in  tail  for  ever  "  was  the  property 
alluded  to  by  his  informant.  Llewellyn, 
however,  told  him  that  was  the  wrong  clue, 
and  added,  that  old  Henry  Reynell,  of 
Leatherhead,  had  often  told  him  (Llewel- 
lyn) that  Sir  Thomas,  was  his  heir,  and 
would  have  his  property.  Capt.  Sprye, 
thereupon,  said  that  was  not  possible,  for 
Henry  Reynell  left  a  daughter  ;  but 
Llewellyn  added  she  was  not  legitimate : 
upon  which  Capt.  Sprye  declared  that  must 
be  a  mistake,  for  in  Burke's  Landed  Gentry 
it  was  said  that  Henry  Reynell  left  a 
daughter,  who  inherited  his  estate.  Llewel- 
lyn, however,  still  persisted,  and  this  led 
Capt.  Sprye  to  make  further  inquiries,  and 
convinced  him  that,  whatever  the  will  of 
Henry  Reynell  might  be,  it  must  be  sought 
for,  and  the  facts  ascertained.  But  up  to 
this  time  he  knew  nothing  of  the  will— did 
not  know  that  there  was  one  ;  and  yet  the 
case  had  been  commented  on  as  i  f  the  will  had 
been  seen,  examined,  understood,  and  kept 
back  from  the  knowledge  of  Sir  Thomas 
Reynell.  The  first  thing  done  by  Capt. 
Sprye  as  to  the  will  was  to  send  his  clerk, 
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Mitchell,  to  read  it,  and  subsequently  he 
obtained  a  copy.  Finding  reason  to  be- 
lieve what  Llewellyn  had  said  about  the 
Williams  Reynells,  they  in  fact  having 
been  married  secretly,  he  suspected  that 
the  will  might  not  be  a  fair  and  clear  trans* 
action,  and,  doubting  the  legitimacy  of  the 
daughter  from  the  positive  assurances  of 
Llewellyn,  Capt.  Sprye  did  entertain  very 
grave  doubts  of  the  conduct  of  those  par- 
ties. That  his  doubts  were  reasonable  is 
tolerably  plain  both  from  the  frame  of  the 
will  and  the  conduct  pursued  towards  it  at 
Doctors  Commons.  The  will  was  that  of 
an  attorney,  and  was  altogetheriiolograph. 
It  was  constructed  of  paper  differing  in  hue 
and  character,  and  the  fourth  and  fifth 
sheets  did  not  tally  with  the  remainder  at 
all,  nor  was  the  writing  similar  in  different 
parts  of  the  will,— -these  two  sheets,  in  par- 
ticular, being  in  the  hand  apparently  of  a 
lady.  The  sheets,  however,  purported  to 
follow  on,  and  the  will  to  have  been  com- 
posed and  written  at  one  and  the  same 
time.  It  was  plain  that  such  was  not  the 
fact.  Capt.  Sprye  found  all  this  to  be  so, 
and,  therefore,  he  suspected,  and  was  right 
in  suspecting,  the  Williams  Reynells. 
When  Capt.  Sprye  found  that  the  very 
material  paper  not  affixed  by  the  testator 
to  his  will,  and  which  gave  a  power  to  the 
daughter  to  appoint  a  life  interest  to  her 
husband,  had  been  fastened  to  the  will  by 
the  husband  after  the  testator's  death,  he 
had  a  fair  ground  of  suspicion,  and  when 
he  found  this  out,  he  communicated  it  to 
Sir  Thomas  Reynell.  When  he  discovered, 
as  he  did  from  the  affidavit  of  the  husband 
himself,  that  that  will  had  been  examined 
by  him  and  his  attorney  during  the  testa- 
tor's lifetime,  he  had  more  than  ground  for 
suspicion — ^his  doubts  and  suspicions  were 
confirmed.  When  the  probate  was  seen, 
that  most  important  paper  was  copied,  as 
if  it  had  been  whoUy  incorporated  by  the 
testator  himself  in  his  will.  The  observa- 
tion made  by  one  of  your  Lordships  that 
the  knowledge  of  real  property  law  pos- 
sessed by  solicitors  is  generally  sound,  is 
a  very  true  representation  if  confined  to 
country  solicitors ;  but  the  easy  access  of 
London  solicitors  to  conveyancers  induces 
them  to  rely  more  on  others  than  them- 
selves, and,  therefore,  they  are  generally  in 
the  habit  of  referring  every  question  for 


the  opinion  of  counsel.  This  would 
fairly  account  for  Mr.  Yonge  having  laid 
the  case  on  the  will  before  Mr.  Stinton 
instead  of  coming  to  a  conclusion  himself. 
If,  then,  it  was  not  improper  for  the  solici- 
tor to  seek  that  advice,  still  more  was  it 
to  be  expected  that  Capt.  Sprye  himself 
would  not  be  able  to  form  a  dear  and 
definite  conclusion  on  the  legal  rights  of 
the  parties.  Yet  great  stress  has  been  laid 
on  the  fact  of  Mr.  Yonge  taking  legal 
advice.  In  each  place  where  Capt.  Sprye 
used  the  word  "  contingency,"  it  is  put 
down  to  fraud,  because  it  is  said  Sir  Tho- 
mas Reynell  was  known  to  have  a  vested 
estate ;  whenever  it  is  said  that  the  benefit 
to  Sir  Thomas  was  contingent  on  surviving 
Mrs.  Williams  Reynell,  it  is  alleged  to  be 
wilfully  false,  the  fact  being  that  Capt. 
Sprye,  like  any  other  man  not  a  lawyer, 
considered  the  benefit  to  be  contingent, 
for  Sir  Thomas,  at  his  age  of  sixty-six, 
was  not  likely  to  outlive  a  lady  of  forty- 
eight.  Is  it  to  be  said  that  because  a  roan 
of  sixty-six  has  a  vested  estate,  the  enjoy- 
ment of  which  must  be  postponed  until 
after  the  death  of  a  person  forty-eight 
years  old,  it  is  a  falsehood  if  represented  as 
a  contingent  benefit  ?  It  is  said  that  Sir 
Thomas  Reynell's  title  was  clear;  but  so 
far  from  it,  there  were  three  contingencies  : 
first,  whether  he  would  survive  Mrs.  Wil- 
liams Reynell ;  secondly,  whether  he  could 
obtain  possession,  if  entitled,  without  liti- 
gation ;  and,  thirdly,  what  was  the  nature 
of  the  property,  and  whether  it  was  worth 
anything,  considering  the  incumbrances 
upon  it.  It  must  be  admitted,  as  more 
than  once  said  by  one  of  your  Lordships, 
that  the  representation  of  business  being 
conducted  by  a  gift  of  half  the  property 
being  the  consideration  for  the  lawyer's 
services,  was  ''unlucky,"  and  could  not 
be  defended ;  stiU  that  did  not  displace  the 
truth  of  the  later  parts  of  the  case.  In  the 
court  below  it  had  been  said,  and  Sir  James 
Wigram  concurred  in  the  view,  that  the 
onus  lay  on  Capt.  Sprye  to  shew  that  the 
opinion  of  Mr.  Stinton  had  been  oomma- 
nicated  to  Sir  Thomas  Reynell.  Having 
remarked  on  the  propriety  of  the  taking  of 
Mr.  Stinton's  opinion,  it  remains  to  be 
observed  that  the  evidence  is  contradic- 
tory as  to  the  time  of  its  being  communi- 
cated to  Sir  Thomas  Reynell.    In  the  first 
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place  it  is  obviously  most  improbable  that 
Sir  Thomas  Reynell  did  not  see  the  opin- 
ion given  by  Mr.  Stinton,  and  which  in 
plain  terms  disclosed  his  rights ;  and,  se- 
condly, the  opinion  being  in  such  plain 
terms,  and  in  a  narrative  form,  it  was  most 
improbable  that  he  did  not  understand  it. 
No  one  had  ever  ventured  to  allege  that 
Sir  Thomas  Reynell  could  not  understand 
what  any  ordinary  man  could  comprehend ; 
nor  had  those  who  had  put  the  words  of 
his  sworn  answer  into  his  mouth  ventured 
to  permit  him  to  swear  more  than  that  he 
did  not  recollect  seeing  the  opinion,  and 
that  if  he  did  see  it,  he  did  not  understand 
it.  That  is  a  very  tender  mode  of  swear- 
ing. Accepting  the  acquittal  of  Mr.  Yonge 
as  proved,  then  the  real  case  is  that  he 
made  an  erroneous  conclusion  of  law  as  to 
Sir  Thomas  Reyneirs  title,  and  Capt.  Sprye 
as  innocently  made  the  representation,  and 
that  representation  has  been  unfairly  de- 
scribed as  a  fraud  and  a  falsehood.  The 
truth  about  the  rights  of  Sir  Thomas  being 
unknown,  if  it  were  so,  to  himself  was  no 
person's  fault  but  his  own.  All  he  said 
was,  that  if  he  did  see  the  opinion  of  coun- 
sel he  did  not  understand  it.  A  gentleman 
of  ordinary  faculties  could  have  understood 
it,  and  a  gentlemen  of  fortune  could  have 
obtained  advice.  If  he  would  shut  his 
eyes — ^if  he  would  abstain  from  inquiry, 
the  fault  was  at  his  own  door.  The  Court 
will  not,  and  ought  not,  to  help  him. 
Complaint  is  made  of  the  presentation  of 
this  petition  of  appeal,  but,  independently 
of  Capt.  Sprye,  the  case  is  thus : — ^A  gen- 
tleman complained  of  having  had  a  bill  filed 
against  him  containing  charges  of  the 
grossest  fraud  and  practices  of  the  most 
obvious  dishonesty,  and  the  plaintiff,  well 
knowing  that  the  solicitor  would  be  the 
most  important  witness  to  disprove  those 
things  if  they  were  untrue,  or  to  explain 
those  transactions  and  their  true  nature, 
deliberately  and  for  the  purpose,  it  was 
fidr  to  infer,  of  suppressing  that  evidence, 
made  that  solicitor  (Mr.  Yonge)  a  defen- 
dant to  the  suit.  For  such  a  reason  alone 
justice  has  not  been  done,  and  the  appeal 
is  proper  to  be  heard.  The  Vice  Chancel- 
lor made  strong  observations  on  this  fact, 
in  the  course  of  his  judgment  in  the  court 
below,  and  gave  that  gentleman  the  ac- 
quittal to  which  allusion  has  before  been 


made  in  these  emphatic  words :— *'If  I  am 
to  hold  Mr.^Yonge  liable  for  the  costs  of 
this  suit,  it  certainly  will  not  be  upon  the 
ground  of  moral  delinquency,  but  upon 
the  ground  that  he  has  so  mixed  himself 
up  with  Sprye's  acts  that  he  must,  tor 
judicial  purposes,  be  considered  as  identi- 
fied with  Sprye  in  those  acts.  But  I  think 
I  should  be  going  too  far  in  so  treating  the 
case."  And,  again,  his  Honour  says,  **  A 
solicitor  is  not  necessarily  answerable  for 
writing  a  letter  to  his  own  client  for  the 
purpose  of  being  shewn  to  others  ;  and,  if 
that  be  so,  the  circumstance  that  Yonge 
was  expressing  Sprye's  opinions  would  not 
make  the  act  fraudulent,  provided  those 
opinions  were  Yonge's  also.  I  think  the 
case  is  not  brought  within  the  anomalous 
rule  relied  on  by  the  plaintiff  for  making 
Yonge  a  defendant  in  the  suit"  As  to 
the  first  contract,  it  is  an  error  to  say  it 
was  a  bargain  obnoxious  to  the  law  relat- 
ing to  champerty ;  and  as  to  the  second 
agreement,  it  was  not  an  undervalue.  On 
the  second,  the  evidence  of  four  different 
persons  well  versed  in  the  affairs  of  rever- 
sions proves  that  the  5,000Z.  was  above 
the  value.  Champerty  was  defined  to  be 
a  bargain  to  divide  the  land  between  the 
parties,  if  it  were  recovered  at  law,  and  by 
which  one  was  to  carry  on  the  other's  suit 
at  his  o¥m  expense.  That  was  not  so 
here.  Here  there  was  a  deed  of  gift  of 
half  of  whatever  Sir  Thomas  was  entitled 
to,  if  anything,  and  Capt.  Sprye  was  to 
proceed  to  recover  that  half  for  himself  and 
the  other  half  for  Sir  Thomas.  There  was 
no  covenant,  no  agreement,  no  contract  by 
Capt.  Sprye  to  prosecute  the  suit,  and, 
therefore,  the  bargain  did  not  amount  to 
champerty—  Wood  v.  Downes  (1 ),  Strachan 
V.  Brander  (2),  Co.  LUt.,  and  FUz.  N.B. 
tit.  *  Champerty.'  But  supposing  cham- 
perty to  infect  the  ease,  in  tiie  first  place 
the  frame  of  the  suit  is  erroneous,  and  in 
the  second  place  the  Court  will  give  no 
relief  to  the  champertor.  If  Capt.  Sprye 
is  incriminated  by  his  proceedings,  so  is 
Sir  Thomas  Reynell;  they  are  in  pari 
delicto.  Look  at  the  case  made  by  the  bill. 
The  main  ground  on  which  relief  is  sought 
is,  that  a  fraud  has  been  practised  by  Capt. 


(1)  18  Vet.  120. 
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Sprye,  in  concert  with  Mr.  Yonge,  his 
solicitor,  on  Sir  Thomas  Reynell,  and  yet 
the  evidence  totally  disproves  this  case.  If 
Sir  Thomas  was  deceived  at  all,  it  was  not 
hy  Mr.  Yonge  in  concert  with  Capt.  Sprye, 
but  by  Capt.  Sprye  apart  from  Mr.  Yonge ; 
and  it  is  contrary  to  every  principle  which 
governs  the  proceedings  of  the  Court  that 
a  plaintiff  shall  make  a  case  of  joint  fraud 
by  his  bill,  and  sustain  his  case  by  proof 
of  a  fraud  by  one  ;  he  can  no  more  do 
this  than  he  can  make  that  sort  of  case  by 
his  bill,  and  bring  another  and  totally 
different  case  before  the  Court  by  his  evi- 
dence. Here  the  bill  is  filed,  charging  the 
fraud  on  both  defendants,  and  if  it  be  proved 
at  all,  which  is  denied,  it  is  proved  against 
only  one,  and  on  the  authority  of  the  case 
of  Wilde  V.  Gibson  (3),  decided  by  the 
House  of  Lords,  this  Court  is  not  at  liberty 
to  give  the  relief  sought.  With  regard  to 
the  charge  of  champerty,  no  benefit  can 
accrue  to  Sir  Thomas  Reynell  or  his  de- 
visee, if  it  be  proved ;  for  by  the  statute 
32  Hen.  8.  c.  9.  s.  2.  it  is  enacted,  that 
both  champertor  and  accomplice  shall  be 
deemed  equally  guilty,  and  the  subject- 
matter  be  forfeited  to  the  Crown.  This 
decree  ought,  on  every  ground  to  be  re- 
versed; or,  at  any  rate,  the  matter  ought 
to  be  sent  to  a  jury,  when  both  Mr.  Yonge 
and  the  present  plaintiff  could  be  put  into 
the  witness-box,  and  examined  on  behalf 
of  Captain  Sprye. 

The  reply  of  a^iV  Fitzroy  Kelly  contained 
the  following  expressions : — Is  the  alle- 
gation in  the  bill  that  the  agreement  for 
the  conveyance  of  the  first  moiety  of  the 
estate  was  obtained  by  fraud  and  mis- 
representations-rank fraud  and  gross  and 
wilful  misrepresentation — disproved  by  the 
defendant  ?  I  say  it  is  not.  Is  it  proved 
by  the  plaintiff?  I  say  it  is.  Upon  the 
evidence  it  is  clear  that  the  representation 
that  Capt.  Sprye  had  discovered  Sir  Tho- 
mas's heir-at-law  to  be  entitled  to  some  pro- 
perty, through  his  record  searches  in  the 
several  depositories  of  public  records,  was 
a  clear,  plain,  palpable,  and  deliberate  false- 
hood, and  known  by  Capt.  Sprye  to  be  so. 
I  prove  it  to  be  false  from  Capt.  Sprye's  own 
account,  for  he  says  that  he  was  told  Sir 
Thomas   was    entitled   to    something  by 

(3)  1  H.  L.  Cm.  606. 


Llewellyn,  and  he  knew  it  to  be  a  £Eict  from 
the  will  at  Doctors  Commons.  It  was  un- 
true that  the  property,  whatever  it  was, 
could  not  be  recovered  excepting  by  pro- 
tracted, by  expensive,  and  precarious  litiga- 
tion. It  was  untrue  that  the  practice  of 
solicitors  —  of  respectable  solicitors,  and 
other  professional  men,  is  to  conduct  litiga- 
tion for  half  the  property  recovered.  To  say 
so,  is  a  libel  on  the  profession,  is  a  libel  on 
the  solicitors.  It  was  utterly  untrue,  for 
no  such  practice  did  or  does  exist ;  and  al- 
though Capt.  Sprye  has  never  been  inter- 
rogated as  to  how  or  where  he  learnt  that 
such  a  practice  existed,  he  knew  that  a 
representation  made  by  him,  holding  the 
rank  of  an  officer  and  a  gentleman,  to  Sir 
Thomas  Reynell,  an  officer  and  a  gentle- 
man, was  enough  to  make  his  assertion 
implicitly  believed.  In  that  sense,  if  in 
no  other,  it  was  a  false  and  fraudulent 
misrepresentation.  It  was  untrue,  as  stated 
by  Capt.  Sprye  to  Sir  Thomas,  that  a  suit 
was  necessary  to  set  aside  the  will  of 
Henry  Reynell  to  enable  the  Baronet  to 
take  the  ultimate  benefit.  In  all  these 
points,  and  in  more,  plain  falsehood  was 
told ;  and  the  fraud  and  misrepresentation 
contained  in  the  letter  of  the  29th  of  April 
1843,  were  never  abandoned,  and  that 
letter  formed  the  basis  of  the  transaction 
between  the  parties. 

Their  Lordships  reserved  their  ju<%- 
ment. 

March  15.  —  Lord  Justice  Knioht 
Bruce.— In  these  causes  the  original  plain- 
tiff, Lieut.-Gen.  Sir  Thomas  Reynell, 
sought,  and  after  his  death,  Lady  Elisabeth 
Reynell,  as  his  devisee  and  executrix, 
obtained,  from  a  learned  Judge  of  this 
Court,  not  now  on  the  bench,  relief  against 
two  instruments  as  effected  in  equity  by 
unfair  or  improper  dealing  alleged  to  have 
taken  place  on  the  part  of  Capt.  Sprye, 
who,  with  Mrs.  Sprye,  his  wife,  claimed 
the  benefit  of  those  instruments,  their 
aUeged  rights  imder  which  they,  by  their 
suit  sought,  but  in  the  opinion  of  the  Vice 
Chancellor  who  dismissed  their  bill,  were 
not  entitled,  to  enforce.  The  earlier  in- 
strument is  a  deed,  by  which  Sir  Thomas 
Reynell  purported  to  convey,  for  the  ab- 
solute benefit  of  Capt.  and  Mrs.  Sprye, 
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tbe  interest  of  Sir  Thomas  Reynell  in  an 
undivided  half  of  the  freehold  estates  that 
had  belonged  to  his  distant  kinsman  Henry 
Reynell,  at  the  death  of  that  gentleman, 
who  died  in  the  year  1824,  owning  free- 
hold estates  in  Somerset  and  Devon  of 
considerable  value,  and  leaving  an  only 
child,  a  daughter.  She  was  not  legally 
related  to  him.  This  lady,  with  her  hus- 
band, a  clergyman,  named  AVilliams,  but 
called  after  Henry  ReynelFs  death,  Wil- 
liams Reynell,  was  in  the  enjoyment  of 
those  estates  from  that  event  to  her  own 
decease,  which  happened  early  in  the  year 
1846.  The  deed  was  executed  by  Sir 
Thomas  Reynell  in  July  1843.  The  other 
instrument  is  an  agreement  for  the  sale  by 
him  of  the  interest  in  the  other  half  of  the 
estates  to  Capt.  Sprye  for  5,000/.,  a  sum 
of  which  no  part  has  ever  been  paid. 
Under  this  document,  signed  by  Sir  Tho- 
mas Reynell  in  May  1844,  there  seems  to 
have  been  some  colour,  at  least,  for  sug- 
gesting that  Mrs.  Sprye  had  acquired  or 
might  claim  an  interest,  as  well  as  her 
husband.  The  case  brought  before  us 
upon  a  petition  of  appeal  or  re-hearing, 
presented  by  Capt.  and  Mrs.  Sprye,  in  each 
of  the  causes,  occupied  here,  as  it  had  done 
before  Sir  James  Wigram,  a  length  of  time 
fully  commensurate  to  its  bulky  materials 
and  to  the  demands  of  justice^— whether 
too  long  a  time,  or,  if  too  long  a  time, 
whether  the  excess  ought  to  be  ascribed  to 
the  Court,  or  the  Bar,  or  both,  I  need  not 
now  consider.  The  present  is  one  of  those 
instances  of  cross  litigation,  in  which  a 
dismissal  of  each  of  the  contending  par- 
ties is  incapable  of  terminating  the  dis- 
pute between  them,  for  that  course  taken 
here  would  leave  Capt.  Sprye  at  liberty 
to  sue  Lady  Elizabeth  Reynell  (whether 
without  or  with  a  reasonable  chance  of 
success),  for  the  purpose  of  recovering 
against  the  assets  of  Sir  Thomas  Reynell 
pecuniary  damages  (substantial  or  nominal) 
upon  the  agreement  of  1844,  and  the  cove- 
nant contained  in  the  conveyance  of  1843. 
It  is  therefore  necessary,  not  only  with 
respect  to  the  costs,  but  also  otherwise, 
to  determine  whether  relief  ought  to  be 
given  upon  the  bill  filed  by  Sir  Thomas 
Reynell,  against  which  the  suit  of  -Capt. 
and  Mrs.  Sprye,  it  must  be  observed,  can- 
not be  viewed  in  the  light  merely  of  a 


defence,  or  merely  of  being  auxiliary  to 
the  defence — and  this,  not  because  the 
bills  of  Capt.  and  Mrs.  Sprye  pray  relief, 
but  because  they  pray  such  relief  as  they 
do.  Whatever  may  become  of  the  suit  of 
Sir  Thomas  Re3mell,  I  apprehend  that  if 
we  shall  dismiss  or  a£Srm  the  dismissal  of 
the  bills  filed  by  Capt.  and  Mrs.  Sprye, 
that  will  amount  to  an  adjudication  that 
the  two  instruments  in  question  (of  which, 
if  either  confers  any  title  at  law,  it  is  only 
a  title  to  sue  for  pecuniary  damages,  inas- 
much as  H.  Reynell's  interest  in  his  real 
property  was  equitable  only),  confer  in 
equity,  either  no  title  at  all,  or  nothing 
beyond  a  title  to  proceed  against  Sir  T. 
ReynelFs  assets  for  the  recovery  of  pecu- 
niary damages;  while  it  is  obvious  that 
the  success  of  Capt.  and  Mrs.  Sprye,  in 
their  suit,  must  be  destructive  of  Sir  T. 
ReynelFs  suit,  which  on  the  other  hand, 
cannot  succeed  without  causing  the  total 
failure  of  the  other.  But  there  would  be 
nothing  absurd  or  anomalous  in  a  dis- 
missal of  each  of  the  biUs ;  and  as  in  most 
instances,  so  especially  in  this,  the  attack 
on  each  side  requires  a  more  forcible  and 
clear  case  than  the  defence.  I  have  but 
another  word  in  the  nature  of  preliminary 
observations  to  say,  which  is  this — upon 
the  assumption  of  the  decree  being  right, 
as  far  as  it  goes,  it  might  well,  I  think, 
have  restrained  Capt.  Sprye  in  terms  from 
suing  Lady  E.  Reynell  at  law  upon  the 
two  instruments  respectively,  an  addition 
which  I  suppose  that  the  Vice  Chancellor, 
if  asked  to  make,  would  have  made ;  for 
though  an  injunction  of  that  kind  is  not,  I 
believe,  prayed  on  the  record,  the  omission 
was,  I  apprehend,  at  the  hearing  of  the 
causes,  immaterial,  whatever  the  rule  may 
be  as  to  interlocutory  applications.  The 
decree  would,  perhaps,  have  also  contained 
provisions  concerning  some  other  docu- 
ments in  evidence  in  the  cause,  if  this  had 
been  asked  at  the  bar — [His  Lordship  then 
read  at  length  the  deed  of  the  15th  of 
July  1843  and  a  letter  of  the  14th  of  May 
1844]. 

As  to  the  origin  of  these  documents,  it 
seems  that  in  or  before  April  of  the  year 
1843,  Capt.  Sprye,  perhaps  in  the  course 
of  some  genealogical  inquiries,  perhaps 
otherwise,  did,  without  any  request  from 
Sir  T.  Reynell,  or  employment  on  his  part. 
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discover  or  hear  of  the  fact  that  H.  Reynell 
had  left  a  will,  conferring  reversionary  in- 
terests in  real  property  on  Sir  T,  Reynell 
and  his  elder  brother,  Sir  R.  Reynell, 
which  was  proved,  and  deposited  at  Doc- 
tors Commons.  It  must  also  be  taken 
that  Capt.  Sprye,  in  a  manner  open  to 
some  remark,  did,  between  the  end  of 
March  1843  and  the  end  of  June  1848, 
communicate  the  fact  of  the  existence  of 
the  will  to  Sir  T.  Reynell,  and  inform  him 
that  he  was,  or  might  possibly  be,  either 
under  it  if  valid,  or  by  heirship,  interested 
importantly  in  the  landed  property  of  H. 
Reynell,  property  of  considerable  value. 
It  may,  moreover,  be  fairly  considered  as 
true,  that  Sir  T.  Reynell,  though  he  had 
been  acquainted  slightly  at  least  vrith  that 
gentleman,  aud  aware  of  a  relationship  be- 
tween them,  had,  previously  to  receiving 
this  information  from  Capt.  Sprye,  neither 
cared  nor  thought  whether  H.  Reynell 
had  left  a  will  or  property.  Now,  that 
possibly  but  for  Capt.  Sprye,  the  life  of 
Sir  T.  Reynell  might  have  ended  without 
any  attention  on  his  part  having  been  given 
to  any  such  matter ;  that  possibly  but  for 
Capt.  Sprye,  it  might  at  this  moment  have 
been  unknown  to  Lady  £.  Reynell  that 
H.  Reynell  left  either  will  or  property; 
and  that  but  for  Capt.  Sprye,  possibly  Mr. 
W.  Reynell  might  now  have  been  receiving 
and  enjoying  the  rents  of  the  estate— -a 
possession  which  not  very  improbably 
might  have  continued  until  his  death— 
there  is,  I  think,  no  gainsaying.  And 
inasmuch  as  the  estates  in  question  may 
be  taken  to  be  worth  not  less  than  25,000l. 
clear,  after  discharging  the  burthens  upon 
them,  as  at  the  time  when  the  communi- 
cation was  made  by  Capt.  Sprye  to  Sir  T. 
Reynell,  the  true  and  real  title  to  the 
estates  was,  for  all  purposes  material  in 
the  present  case,  thus  :  that  Mrs.  W. 
Reynell  was  tenant  for  life,  subject  to 
impeachment  of  waste,  with  remainder  or 
reversion  (immediately  in  substance)  to 
Sir  T.  Reynell  in  fee — as  some  timber  had 
been  cut  irregularly — as  some  colour  had 
been  given  for  an  unfounded  claim  on  the 
part  of  Mr.  W.  Reynell,  to  an  interest  for 
his  own  life— and  as  there  was  at  least 
probable  ground  for  questioning  the  pro- 
priety of  the  conduct  of  Mr.  and  Mrs. 
W.  Reynell,  and  of  the  trustees  or  sup- 


posed trustees  under  the  will,  or  one  or 
some  of  them,  in  having  omitted  to  inform 
Sir  T.  Reynell  of  the  will,  and  in  having 
dealt  somewhat  singularly  with  the  paper 
under  which  that  unfounded  claim  arose, 
it  cannot,  I  think,  be  denied,  that  Capt. 
Sprye,  by  merely  telling  Sir  T.  Reynell  of 
the  existence  and  the  nature  of  the  will  and 
of  the  place  of  its  deposit,  might  have  done 
a  valuable  act  of  service  to  him — a  service 
which  Capt.  Sprye  might  have  rendered  in 
several  ways;  as,  for  instance,  he  might 
have  said  to  SirT.  Reynell, "  I  am  glad  to  be 
able  to  inform  you  of  a  circumstance  which 
you  are  possibly  not  aware  of — ^your  kins- 
man H.  Reynell,  of  Leatherhead,  left  a 
will,  under  which  some  important  interests 
in  landed  property  appear  to  be  given  re- 
versionarily  to  you,  and  to  Sir  R.  Reynell 
-f— had  you  not  better  look  after  the  matter? 
The  will  is  at  Doctors  Commons."  Now, 
if  Capt.  Sprye,  on  becoming  aware  of  the 
will  and  the  place  of  its  deposit,  a  notori- 
ous and  sufficiently  accessible  place,  had 
taken  this  course,  without  any  bargain  or 
other  motive  than  the  wish  to  do  as  he 
would  be  done  by,  or  to  perform  an  act  of 
mere  good  nature  or  courtesy  to  a  respect- 
able acquaintance — I  say  nothing  of  their 
common  profession,  or  of  Sir  T.  ReynelFs 
age,  services,  and  station  —  Capt.  Sprye 
would  have  acted  as,  I  hope,  three  out  of 
four  men  in  this  country  similarly  circum- 
stanced would  have  acted.  Or  it  might 
have  been  thus : — I  have  more  than  once, 
as  probably  many  others  have,  received 
letters  proposing  to  furnish  some  unex- 
plained information  fdleged  to  be  of  an 
advantageous  kind,  in  exchange  for  a  pre- 
liminary coin,  I  think  a  sovereign,  upon 
the  safe  transmission  of  which,  but  not 
before,  the  mystery  was  to  be  unfolded. 
If  Capt.  Sprye,  taking  such  a  course,  bad, 
before  giving  any  information,  required 
and  received  a  promise  from  Sir  T.  Rey- 
nell that  he  would,  upon  learning  aome- 
thing  beneficial  to  him  from  the  Captain, 
give  the  Captain  half,  or  a  quarter,  or  an 
eighth,  of  the  value  of  what  the  information 
should  enable  or  lead  Sir  T.  Reynell  to 
acquire,  it  may  be  that  a  jury  would,  in 
an  action  of  assumpsit,  upon  the  proadse, 
have  given  the  Captain  pecuniary  damagett 
and  that  the  verdict  would  not  have  been 
disturbed ;  but  I  do  not  think  it  likely 
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that  a  court  of  equity  would  have  assisted 
such  a  transaction,  beyond  not  refusing  to 
recognise,  as  an  effectual  judgment  for 
damages,  or  damages  and  costs,  a  judgment 
at  law  obtained  fairly  in  such  an  action. 
Again,  Capt.  Sprye  might  have  withheld 
the  information  from  Sir  T.  Reynell  until 
the  latter  had  promised  him  a  fair  or  suf- 
ficient compensation  or  reward  in  general 
terms  for  die  communication.  This,  cer- 
tainly, would  have  been  a  contract  merely 
of  legal  cognizance,  but  if  a  judgment  at 
law  for  damages,  or  damages  and  costs,  had 
been  obtained  by  Capt.  Sprye  upon  it 
fairly,  a  court  of  equity  would  have  recog- 
nized that  as  an  effectual  judgment  for  its 
proper  legal  purpose. 

How  far  he  acted  in  a  manner  similar  or 
analogous  to  any  of  these  modes,  the  plead- 
ings and  prooft  before  the  Court  shew. 
There  may  certainly  be  a  difference  of 
opinion  among  civil,  if  not  among  military, 
moralists,  upon  the  question  whether  none 
of  the  possible  lines  of  conduct  that  I  have 
been  mentioning  would  have  been  in  any 
degree  open  to  animadversion ;  but  as  to  one 
of  them,  there  could  not  have  been  the  least 
difference  or  doubt ;  and  as  to  the  others, 
if  not  of  the  highest  elevation,  they  would, 
at  least,  not  have  been  of  a  perplexed, 
puzzling  and  cabalistical  kind  —  there 
would  have  been  something  in  a  sense 
straightforward  belonging  to  them — they 
would,  in  a  word,  not  have  been  of  that 
generally  unlucky  description  —  acuminis 
mmi.  I  have  used  the  expression  '*  valu- 
able act  of  service :"  the  worth  and  extent, 
however,  of  that  act,  of  that  service,  should 
of  course  be  neither  over-rated  nor  under- 
rated. The  title  and  claims  of  Mrs.  W. 
Reynell  and  her  husband  were  merely  and 
solely  under  the  will.  It  was  of  the  utmost 
importance  to  their  interests  that  the  will 
should  be  hdd  valid  and  effectual;  nor  has 
it  been  shewn  or  suggested  that  either  of 
them,  at  any  time,  denied  or  questioned, 
or  thought  of  denying  or  questioning,  its 
existence  or  validity.  They  desired,  in- 
deed, perhaps  fairly,  perhaps  unfairly,  but 
certainly  without  any  foundation,  to  give 
testamentary  validity,  as  concerning  the 
freehold  property,  to  an  invalid  paper— (a 
paper  at  least  invalid  as  to  the  testator's 
freehold  property — and  he  does  not  seem 
to  have  had  any  copyhold  property)— a 


paper,  the  sole  effect  of  which,  if  valid  as 
to  freehold  estate,  would,  through  the  exe- 
cution by  Mrs.  W.  Reynell  of  the  power 
it  purported  to  give,  have  been  to  confer  a 
life  interest  on  the  husband.  This  wish, 
however,  must  have  increased  rather  than 
diminished  their  inclination  to  support  the 
will;  which,  in  fact,  is  safe  in  Doctors 
Commons,  and  has  continually  been  so  for 
the  last  twenty.five  years  and  more,  includ- 
ing as  part  of  it  the  paper  professing  to 
give  the  power  just  referred  to. 

H.  Reynell's  title-deeds,  I  believe,  were, 
at  his  death,  and  have  ever  since  been, 
held  by  none  of  the  persons  whom  I  have 
mentioned,  but  by  a  mortgagee  under  a 
mortgage,  created,  I  think,  by  H.  Reynell, 
which  seems  to  be  still  unsatisfied,  and  by 
reason  of  that  incumbrance  the  legal  estate 
in  fee  in  the  property  in  question,  as  I 
collect,  was  at  the  time  of  the  making  of 
the  will,  and  has  ever  since  been  outstand- 
ing. The  will  speaks  of  "  monies  secured 
on  my  estates  in  the  counties  of  Devon 
and  Somerset,  in  mortgage  to  Mr.  John 
Beague,"  and  of  **  the  said  mortgage  money 
due  to  the  said  John  Beague."  The  tes- 
tator describes  himself  in  it  as  H.  Reynell, 
of  Leatherhead,  and  it  seems  highly  pro- 
bable that  many  persons  at  Leatherhead, 
and  some,  if  not  all,  of  the  occupying 
tenants  of  the  property  were  aware  or  had 
heard  long  before  the  year  1843,  that  Mrs. 
W.  Reynell  was  not  legitimate,  and  was 
entitled  under  the  will  of  her  reputed 
father,  H.  Reynell,  of  Leatherhead,  to  the 
real  estate  of  which  she  and  her  husband 
were  in  the  enjoyment.  Upon  the  whole, 
if  Capt.  Sprye,  at  any  period  of  the  year 
1843,  thought  it  likely  that,  without  and 
independently  of  any  aid,  interference, 
and  communication  on  his  part,  Sir  T. 
Reynell  and  his  heir  or  devisee,  if  any, 
would  remain  for  ever  or  for  so  long  a 
period  as  a  twelvemonth,  after  the  death 
of  the  survivor  of  Mrs.  W.  Reynell  and 
her  husband,  ignorant  of  the  existence, 
nature,  or  contents  of  H.  Reynell's  will, 
that  opinion  so  entertained  by  Capt.  Sprye 
was,  in  my  judgment,  founded  on  wrong 
calculations  of  chance  and  of  probabilities, 
and  in  error. 

But  let  us  suppose  that  Capt.  Sprye, 
acting  gratuitously,  had  merely  taken  the 
first  line  that  I  have  mentioned  and  then 
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left  Sir  T.  Reynell  to  himself.  In  what 
manner  would  Sir  T.  Reynell,  if  assumed 
to  have  had  ordinary  prudence  or  common 
discretion,  have  acted?  He  would  have 
resorted  to  a  competent  solicitor,  a  man  of 
consideration  and  experience ;  and  accord- 
ingly, if  not  then  knowing  one  of  that 
description,  would  have  procured  some 
judicious  friend  to  recommend  him  one. 
To  this  solicitor  he  would  have  stated  the 
matter.  The  solicitor  would  have  inspected 
the  original  will  and  have  hespoken  and 
ohtained  a  copy  of  it,  and  have  learnt  from 
Sir  T.  Reynell  the  state  of  his  family,  in- 
cluding the  prohahility  that  Sir  R.  Reynell, 
who  certainly  survived  H.  Reynell,  had 
died  intjestate,  leaving  Sir  Thomas  heir  of 
Sir  Richard.  The  solicitor  then  would 
have  made  inquiries  at  Leatherhead  and 
elsewhere,  and  would  very  easily  and  soon 
have  ascertained  the  place  of  residence  of 
Mr.  and  Mrs.  W.  Reynell,  and  the  fact 
that  she  had  never  had,  and  was  not  likely 
ever  to  have,  a  child,  and  would  also  have 
guessed  at  least  that  an  attempt  would  he 
made  to  give  a  life  interest  in  the  property 
to  her  hushand,  but  would  of  course  have 
felt  perfectly  satisfied  that  the  attempt 
could  not  succeed,  for  the  mere  inspection 
of  the  will  would  have  shewn  that  though 
its  validity  as  to  freehold  property  was 
probable  in  the  highest  degree,  except  as 
to  the  paper  under  which  done  a  life  in- 
terest could  be  claimed  by  him,  that  paper 
was  clearly  of  no  value  as  to  -freehold 
estates.  The  solicitor  would  also  have  felt 
convinced  that  Mrs.  W.  Reynell  was  nei- 
ther heiress  nor  co-heiress  of  H.  Reynell, 
and  that  she  and  her  husband  in  all  pro- 
bability considered  it  most  desirable  for 
each,  most  material  and  important  for  the 
interests  of  each,  that  the  will,  whether 
without  or  with  the  unattested  paper,  should 
be  supported  as  a  good  will  of  all  the 
testator's  property.  The  solicitor,  having 
thus  informed  himself,  which  he  would 
have  done  at  a  small  expense,  would  then 
have  applied  by  letter  or  personally  in  a 
civil  and  business-like  manner  to  one  of 
them,  and  so  have  learnt  the  name,  abode, 
and  calling  of  Mr.  Monro,  one  of  the  trus- 
tees, and  his  connexion  or  former  con- 
nexion with  the  property.  But  it  must 
be  recollected  also  Uiat  Mr.  Monro  is  a 
deponent,  or  was  intended  to  be  a  depo- 


nent, in  the  affidavit  deposited  with  the 
will  at  Doctors  Commons.  By  means  of 
communications  with  that  gentleman,  Mr. 
T.  Williams  and  Mr.  and  Mrs.  W.  Rey- 
nell, or  one  or  more  of  them,  the  solicitor 
would  have  acquired  a  sufficient  knowledge 
of  the  property,  the  timber  cut,  and  the 
possession  of  the  title-deeds  by  H.  Rey- 
neirs  mortgagee.  This,  too,  would  not 
have  taken  much  trouble  or  time,  and  the 
solicitor  would  then  have  told  Sir  T.  Rey- 
nell there  was  no  doubt  or  perplexity  or 
difficulty  about  the  case,  and  that  the  finee- 
hold  estates  of  H.  Reynell,  encumbered, 
however,  of  course  as  he  had  encumbered 
them,  must  be  considered  as  certainly  and 
safely  the  absolute  property  of  Sir  T.  Rey- 
nell, subject  only  to  these  qualifications : 
first,  the  life  interest  of  Mrs.  W.  Reynell, 
and  the  possible  but  necessarily  hopeless 
claim  on  her  husband's  part  of  a  life  interest 
to  himself ;  secondly,  the  very  improbable 
possibility  that  Mrs.  W.  Reynell  might 
bear  a  child;  thirdly,  the  circumstance 
that  the  husband  or  wife,  or  both,  having 
cut  timber  irregularly,  might  do  so  again  ; 
fourthly,  the  improbable  possibility  that 
Sir  R.  Reynell  had  left  issue  or  a  will 
disinheriting  Sir  T.  Reynell ;  fifthly,  the 
possibility  that  Sir  T.  Reynell  might  have 
issue,  who  would  after  his  death  be  entitled. 
Now,  if  the  view  and  estimate  of  the 
facts  and  probabilities  that  I  have  stated 
are  substantially,  as  I  believe  them  to  be, 
correct,  two  questions  seem  to  suggest 
themselves :  first,  did  Capt.  Sprye  render 
any  important  or  considerable  service  to 
Sir  T.  Reynell  beyond  the  mere  fact 
of  informing  him  that  there  was  a  will  of 
H.  Reynell's,  under  which  Sir  T.  Reynell 
took  valuable  interests,  whatever  may 
have  been  the  worth  or  merit  of  a  ser- 
vice of  that  simple  kind  ?  A  question  which 
must,  I  think,  be  answered  in  the  nega- 
tive. Secondly,  what  are  we  to  think  of 
the  course  of  conduct  pursued  towards  Sir 
T.  Reynell  by  Capt.  Sprye  and  his  soli- 
citor, Mr.  Yonge,  during  the  interval  be- 
tween the  time  when  Capt.  Sprye  learnt 
the  existence  of  the  will  and  the  time  of 
Sir  T.  Reynell's  execution  of  the  im- 
peached deed  of  conveyance  in  July  1843f 
In  considering  this  second  question,  we 
should  probably  proceed  at  once  to  that 
instrument  itself   which   I  have   already 
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read— «  deed  which,  if  its  nature,  founda- 
tion, and  intention  are  to  be  collected 
merely  from  ita  language  and  contents, 
is  simply  voluntary,  purely  gratuitous.  It 
does  not  mention  or  indicate  that  Sir  T. 
Reynell  had  employed  Capt.  Sprye,  or 
owed  him  money,  or  was  or  had  at  any 
time  been  liable  to  be  sued  by  him  at  law 
or  in  eqtuty :  nor  does  it  bind,  or  profess  to 
bind  him  by  covenant  or  otherwise  to  take 
any  proceedings  on  the  account  or  for  the 
benefit  of  Sir  T.  Reynell,  or  to  render  Sir 
T.  Reynell  any  services  whatever.  I  may 
also  observe  that  the  connexion  by  mar- 
riage which  it  mentions — a  connexion  not 
proved  or  not  otherwise  proved — must 
have  been  slight  or  distant,  if  there  was 
any  at  all;  for  though  the  connexion  is 
stf^fced  on  the  part  of  Capt.  and  Mrs.  Sprye 
to  have  been  constituted  by  consanguinity 
between  that  lady  and  Sir  T.  Reynell, 
there  is  no  suggestion  or  any  probability 
that  either  of  them  was  descended  from 
any  great  grandfiither  or  grandmother  of 
the  other.  Indeed,  in  a  letter,  to  Mr.  W. 
Reynell,  of  the  15th  of  April  1843,  Capt 
Sprye  speaks  of  his  own  son's  descent 
*'  from  the  old  Devonshire  branch  of  the 
family  of  Reynell,  by  matches  of  two  or 
three  centuries  back,  but  nothing  connected 
with  the  branch  from  which  Mrs.  MVilliams 
Reynell  descends  and  represents."  It 
seems,  moreover,  that  previous  to  the  year 
18d5  there  had  been  no  acquaintance  what- 
ever between  Sir  Thomas  and  Lady  Eliza- 
beth Reynell  or  either  of  them,  on  the  one 
hand,  and  Capt.  and  Mrs.  Sprye  or  either 
of  them  on  the  other,  and  that  if  there  was 
any  intimacy  it  began  in  or  after  April 
1843 :  still,  if  the  deed  was  not  founded 
on  an  improper  consideration,  was  not 
turfd  ex  causd,  was  intended  by  Sir  T. 
Reynell  to  be  in  substance  what  it  appears 
on  the  face  of  it  to  be,  and  was  fairly  ob- 
tained from  him,  it  would  be  impossible 
to  give  relief  against  it.  But  how  do  those 
two  or  three  circumstances  stand  ?  They 
stand  as  I  now  proceed  to  mention,  first 
saying,  however,  though  perhaps  super- 
fluously with  reference  to  the  expressions 
'< improper  consideration"  and  *^  turpi  ex 
eausd,"  that  notwithstanding  the  solemnity 
and  force  which  the  law  ascribes  to  deeds 
and  all  the  strictness  with  which  in  general 
it  prohibits  the  introduction  of  extrinsic 
Ksw  SsaiBB^  XXL— <7haro. 


evidence  to  prove  that  an  instrument  goes 
beyond,  or  does  not  fully  contain,  or  in- 
correctly exhibits,  the  terms  of  the  con- 
tract, which  it  was  written  and  signed  for 
the  purpose  of  expressing  or  recording,  the 
rule  is  settled,  and  not  merely  in  courts 
of  equity,  that  a  deed  ex  facie  just  and 
righteous,  may  be  vitiated  and  avoided  by 
alleging  and  adducing  extrinsic  evidence 
to  prove  that  it  was  founded  on  a  con- 
sideration, or  had  a  view  or  purpose  con- 
travening law  or  public  policy ;  nor  would 
I  mention  the  well-known  case  of  Collins 
V.  BlatUem  (4),  but  for  the  sake  of  refer- 
ring, as  I  pass,  to  the  very  useful  note 
appended  to  it  in  Mr.  John  Wm.  Smith's 
collection,  vol.  1,  p.  154. 

Besides  the  conveyance  of  July  1843, 
there  are  in  evidence  two  deeds,  each  of 
the  same  date  with  that.  All  were  exe- 
cuted in  July  1843;  two  of  those  are  pro- 
duced, the  other  is  proved  by  an  admitted 
copy,  and  one  of  the  two  produced  is  the 
conveyance  just  mentioned,  which  the  de- 
cree declares  void.  The  deed  proved  by 
the  admitted  copy  is  a  power  of  attorney 
from  Sir  T.  Reynell  to  Capt.  Sprye.  The 
remaining  deed  produced  is  a  deed  of  cove- 
nant to  indemnify,  from  Capt.  Sprye  to  Sir 
T.  Reynell.  Not  however  so,  was  the  first 
intention  of  Mr.  Yonge  and  Capt.  Sprye, 
by  whom  or  by  Mr.  Yonge  as  Capt. 
Sprye's  solicitor,  which  is  the  same  thing : 
it  seems  to  have  been  meant  originally,  if 
I  draw  a  correct  inference  from  the  papers 
which  I  have  seen,  that  there  should  be 
only  two  instruments,  embracing,  however, 
the  objects  of  the  three  actual  deeds,  but 
in  a  form  differing,  and  a  mode  varying 
from  them.— [His  Lordship  then  proceeded 
to  refer  to  and  remark  on  the  instructions 
laid  before  counsel,  the  observations  of 
counsel  on  the  drafts,  and  the  final  frame 
of  them  as  executed  in  1843 ;  and  then 
read  t«  extenso  the  power  of  attorney  and 
the  deed  of  indemnity.] 

Now,  these  three  instruments,  viewed 
together,  do  form  certainly,  even  in  their 
actual  state  of  polish,  no  commonplace 
assemblage;  but  if  we  break  the  group 
into  individuals,  or  into  an  unit  and  a  pair, 
the  result  will  not  be  less  odd.  Who  saw 
ever  before  such  a  document  as  the  im- 

(4)  2  Will.  341. 
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peached  conveyance  ?  And  would  it  remove 
the  surprise  of  any  learned  or  unlearned 
person,  having  read  that  deed  without  any 
knowledge  of  the  extrinsic  facts,  and  im- 
mediately afterwards  being  informed  of  the 
existence  of  the  two  other  instruments,  to 
read  them  and  find  them  what  they  are  ? 
In  saying  this,  I  do  not  exclusively  allude 
to  the  word  "irrevocably,"  contained  in 
the  power  of  attorney.  Again,  I  apprehend 
that  the  power  of  attorney  and  deed  of 
indemnity  read  in  ignorance  of  the  im- 
peached deed  and  of  the  extrinsic  facts, 
would  create  a  strong  suspicion  of  illegal 
or  improper  dealing.  The  appointment  of 
an  attorney  irrevocable  by  an  instrument 
having  apparently  no  other  purpose,  and 
the  taking  of  an  indemnity  from  diat  attor* 
ney  against  the  costs  of  the  suits  which,  as 
the  attorney,  he  shall  institute,  the  indem- 
nity being  by  a  simultaneous  instrument, 
having  no  other  object,  may  well  be  thought 
out  of  the  ordinary  course  of  fair  trans- 
actions. It  is  mere  repetition,  to  observe, 
however,  that  the  three  documents  together 
do  not  contain  or  express,  do  not  profess 
to  create,  any  agreement  or  obligation  on 
the  part  of  Capt.  Sprye  to  institute  or  pro- 
secute any  suit,  take  any  proceedings, 
make  or  pursue  any  investigation,  or  per- 
form any  operation  whatever.  Do  then 
the  three  instruments,  taken  together,  ex- 
press the  true  intention  and  the  whole 
agreement  of  the  parties  to  them,  or  at 
least  of  Sir  T.  Reynell  and  Capt.  Sprye, 
so  that  it  could  be  fair  or  right,  indepen- 
dently of  any  question  of  misdemeanour 
or  public  policy,  to  act  on  the  impeached 
deed  of  conveyance  simply  according  to 
its  purport,  or  as  affected  only  by  the  pur- 
port of  the  two  other  instruments  ? — [Here 
his  Lordship  referred  at  great  length  to, 
and  read  throughout,  the  draft  of  Uie  in- 
tended conveyance  of  the  second  moiety  of 
the  estates,  and  which  is  before  referred 
to  as  Exhibit  R,  and  also  made  reference 
to  many  letters  in  the  correspondence  as 
illustrative  of  the  agreement  between  Sir 
T.  Reynell  and  Capt.  Sprye.] 

The  understanding,  the  agreement,  that 
I  have  been  just  mentioning,  appears  to  me 
to  have  been  in  substance  and  effect  this : 
that,  inasmuch  as  H.  Reynell  was  believed 
by  Sir  T.  Reynell  and  Capt.  Sprye  to  have 
died  the  owner  of  freehold  estates  consider- 


able in  extent  and  value,  as  Sir  T.  Reynell 
was  neither  in  the  possession  or  enjoyment 
of  that  property  or  any  part  of  it,  nor  cor- 
rectly aware  of  its  particular  situation  or 
rental,  but  as  they  believed  that  in  the 
character  of  heir,  if  he  was  the  heir,  of  H. 
Reynell,  or  in  Uie  character  of  heir,  if  he 
was  the  heir,  of  Sir  R.  Reynell,  or  in  cha- 
racter of  devisee  under  the  will,  if  there 
was  a  will,  of  H.  Reynell,  valid  as  to  his 
freehold  estates,  or  in  more  than  one  or 
each  of  these  modes.  Sir  T,  Reynell  had 
some  right  or  rights,  immediate  or  not  im- 
mediate, of  more  or  less  value  or  import- 
ance, to  or  in  these  estates,  and  as  this 
right  or  supposed  right,  these  rights  or 
supposed  rights,  Capt.  Sprye  represented 
to  Sir  T.  Reynell,  and  which  he  accord- 
ingly considered  to  be,  of  uncertain  extent, 
likely  to  be  resisted  or  questioned,  nor 
susceptible  immediately  or  easily  of  proof, 
the  ascertainment,  assertion,  and  establish- 
ment of  this  right,  or  these  rights,  if  any, 
whether  on  the  footing  of  intestacy  on  the 
part  of  H.  Reynell,  or  otherwise,  were  to 
be,  and  were,  undertaken  by  Capt.  Sprye, 
so  far  at  least  as  reasonable  diligence  and 
reasonable  endeavours  on  his  part  would 
extend  and  could  be  effectual ;  that  the 
expenditure  for  the  purpose  should  be  his ; 
that  Sir  T.  Reynell  should  be  at  no  ex- 
pense nor  incur  any  liability,  and  that 
upon  those  terms  Capt.  Sprye  should  have 
half  the  benefit  of  what  should  be  so  ascer- 
tained, asserted,  and  established,  that  is  to 
say,  should,  subject  to  the  life  estate  if 
there  should  prove  to  be  any,  in  Mrs.  W. 
Reynell,  to  the  life  interest,  if  there  should 
prove  to  be  any,  of  her  husband,  to  the 
interest,  if  any,  of  her  possible  issue,  to 
the  interests,  if  any,  of  Sir  T.  Reynell's 
possible  issue,  to  die  interests,  if  any,  of 
Sir  R.  Reynell's  issue,  if  any,  and  of  his 
devisee,  if  any,  and  to  the  questions,  whe- 
ther material  or  immaterial,  of  Sir  R.  Rey- 
nell having  been  H.  Reynell's  heir,  and  Sir 
T.  Reynell  being  Sir  R.  Reynell's  heir, 
have  half  the  fhsehold  property  of  H. 
Reynell  whatever  it  might  be.  Such  an 
understanding,  such  an  ag^ement,  which 
were  in  my  opinion  expressed  substanti- 
ally with  sufficient  accuracy  upon  the  Ex- 
hibit R,  in  its  original  state,  nor  ever 
abandoned  by  Capt.  Sprye  or  Sir  T.  Rey- 
nell, however  affected  by  the  agreement  of 
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May  1844,  may  or  may  not  have  amounted 
strictly  in  point  of  law  to  champerty  or 
maintenance  so  as  to  constitute  a  punish- 
able offence,  but  must  in  my  judgment  be 
considered  clearly  against  the  policy  of  the 
law,  clearly  mischievous,  clearly  such  as  a 
court  of  equity  ought  to  discourage  and 
relieve  against.  I  need  not  repeat  a  refer- 
ence to  the  authorities  quoted  during  the 
argument,  nor  need  1  mention  WaUis  v.  the 
Duke  of  PorUand  (5),  Kenney  v.  Browne 
(6),  Burke  v.  Greene  (7),  and  Stevens  v. 
BagweU  (8),  if  they  were  not  particularly 
cited.  It  was  suggested,  by  one  at  least 
of  the  learned  counsel,  that  cases  between 
solicitors  and  clients,  and  cases  where  the 
illegality  of  a  contract,  or  its  contraven- 
tion of  public  policy,  has  been  effectually 
alleged  by  a  defendant  against  a  plaintiff, 
furnish  little  or  no  support  to  a  bill  such 
as  that  of  Sir  T.  Reynell ;  and  it  may  be 
true  that  principles  or  rules  are  applicable 
to  transactions  between  solicitors  and  their 
clients,  which  are  not  applicable  to  those 
between  persons  standing  not  in  any  such 
or  any  similar  relation  to  each  other ;  but 
it  was  not,  nor  could  reasonably  have  been 
said,  that  a  transaction  may  not  be  bad  for 
champerty  or  maintenance,  or  to  use  a 
phrase  more  than  once  found  in  the  books, 
as  "  savouring  of  champerty,"  though  be- 
tween persons  not  affected  by  any  such  or 
any  analogous  connexion.  Again,  we  know 
that  there  are  instances  in  which  a  case, 
available  and  effectual  in  this  court  for 
defeating  a  plaintiff,  is  unavailable  and 
ineffectual  for  the  purpose  of  obtaining  a 
decree  against  a  defendant.  Upon  many  a 
contract,  whether  bad  or  good  at  law,  this 
jurisdiction  has  refused  to  act  whether  for 
or  against  the  instrument  or  transaction, 
and  in  the  present  instance  of  course  the 
dismissal  of  the  bills  of  Sir  Thomas  and 
Lady  £.  Reynell  would  not  necessarily  be 
inconsistent  with  the  dismissal  of  the  bills 
of  Capt.  and  Mrs.  Sprye.  It  is  obviously 
true,  that  Sir  T.  Reynell  participated  in 
the  transaction  which  I  have  just  described 
and  characterized,  and  if  he  and  Capt. 
Sprye  had  been,  to  use  the  old  legal  phrase, 
tn  pari  delicto^  and  public  policy  ought  not 

(5)  8  Yea.  494. 

(6)  3  Ridg.  P.C.  462. 

(7)  2  Ball  &B.  617. 

(8)  15  Vea.  139. 


to  be  considered  as  interested  in  favour  of 
allowing  one  to  sue  the  other  for  relief 
against  the  contract,  there  might  possibly 
be  ground  for  contending  that  Sir  T.  Rey- 
nell's  suit  ought  to  fail.  But  where  the 
parties  to  a  contract  against  public  policy, 
or  illegal,  are  not  in  pari  delicto  (and  they 
are  not  always  so),  and  where  public  policy 
is  considered  as  advanced  by  allowing 
either,  or  at  least  the  more  excusable  of 
the  two,  to  sue  for  relief  against  the  trans- 
action, relief  is  given  to  him,  as  we  know 
fix>m  various  autiiorities,  of  which  Osborne 
v.  Williams  (9)  is  one.  Here  it  cannot 
reasonably  be  said  that  Capt.  Sprye,  in 
the  matter  of  the  impeached  deed  of  July 
1843,  was  not  more  blameable  than  Sir  T. 
Reynell,  who  either  had  not  a  legal  adviser 
as  to  the  matter  or  had  none  but  Mr. 
Yonge,  and  if  Mr.  Yonge  was  so,  then  he 
adhered  much  more  to  Capt.  Sprye  than 
Sir  T.  Reynell,  and  failed  in  duty  to  the 
latter,  who  I  am,  upon  the  evidence,  con- 
vinced did  not  suppose  that  in  entering 
into  the  agreement  on  the  basis  of  which 
the  impeached  deed  was  executed  by  him, 
or  in  executing  it,  he  was  doing  an  act 
contrary  to  public  policy,  or  illegal,  or 
open  to  the  censure  of  a  Court  of  justice. 
I  believe  he  did  not  mean  to  do  anything 
wrong. 

But  what  are  we  to  say  or  think  of  Mr. 
Yonge,  and  Capt.  Sprye  who  had  had  Mr. 
Yonge  for  his  adviser  ?  Did  either  of  them 
suppose  the  agreement  unobjectionable? 
If  so,  why  was  the  conveyance  framed  as  it 
was  ?  Why  did  it  not  express  and  embody 
what  was  the  true  bargain,  the  true  ar- 
rangement ?  Why,  as  I  said  before,  were 
there  three  instruments?  Whatever  the 
case  was  between  Sir  T.  Reynell  and 
society  at  large,  he  was,  as  between  him- 
self and  Capt.  Sprye,  entitled  to  believe 
the  incorrect  and  unwarrantable  statements 
contained  in  the  letter  of  the  29th  of  April 
1843,  in  these  words — "A  system  has 
grown  up  among  men  of  business,  of  con- 
ducting such  cases  on  the  arrangement  that 
no  law  expenses  are  paid  unless  success 
attends  the  proceedings ;  in  which  case  they 
are  first  paid  out  of  die  money  recovered, 
and  the  party  conducting  the  proceedings 
and  furnishing  the  information  is  allowed 

(9)  18  Yes.  379. 
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for  his  compensation  half  what  is  recovered, 
which  is  also  to  satisfy  him  for  the  risk 
of  paying  the  law  expenses,  without  per- 
haps succeeding."  And  again,  when  speak* 
ing  of  *'  a  legal  man"  unnamed,  the  writer 
uses  this  expression— "  He  said,  if  he 
found  what  I  stated  to  him  to  be  borne 
out  by  docutnents,  he  would  undertake 
the  case  legally  on  the  usual  arrangement 
as  above."  I  call  these  statements  incor- 
rect and  unwarrantable,  on  the  supposition, 
which  I  think  reasonable,  that  Capt.  Sprye 
in  using  the  words  "men  of  business"  and 
**  legal  man,"  meant  Sir  T.  Reynell  to  un- 
derstand him  as  referring  to  decent  people, 
to  persons  of  possible  respectability,  and 
not  to  barristers  or  counsel  whom  no  Inn 
will  own,  and  solicitors  estranged  from 
every  roll.  What  too  can  be  said  for  Mr. 
Yonge's  letter  of  the  12th  of  May  1843, 
in  which,  without  any  expression  of  sur- 
prise, dissent,  or  disapproval,  he,  an  ad- 
mitted and  enrolled  attorney,  ¥Tites  of 
the  **  informant"  or  supposed  informant  of 
Capt.  Sprye,  considering  himself  ''entitled 
to  half  the  property  when  recovered,  after 
payment  of  all  expenses,  which,  however, 
he  was  to  defiray  if  unsuccessful,"  and 
afterwards  uses  (not  as  it  seems  ironically, 
or  at  least  not  with  apparent  irony)  the 
word  "  generously f*^  the  same  letter  recom- 
mending **  some  legal  document  stipulating 
to  the  above  effect"?  Some  legal  docu- 
ment !  Whatever  may  have  been  the  ob- 
ject or  influence  under  which  Mr.  Yonge 
consented  or  submitted  to  write  that  letter, 
is  Capt.  Sprye  at  liberty  to  allege,  for  any 
effectual  purpose  in  this  litigation,  that  Sir 
T.  Reynell  was  not  entitled  to  believe  it 
the  spontaneous  letter  of  a  professional 
man,  able  and  willing  to  advise  according 
to  his  position  and  station  ?  A  letter  less 
objectionable  might  have  been  made  worse 
by  the  fiict  that  its  language  was  dictated 
or  suggested  to  the  writer  by  the  person 
to  whom  it  was  written;  but  this  letter 
seems  beyond  any  such  heightening. 

Perhaps  it  might  with  some  plausibility 
be  suggested,  as  an  argument  against  the 
illegality  of  the  deeds  of  1848,  or  their 
contravention  of  public  policy,  that  Sir 
T.  Reynell's  rights  were  so  certain,  plain, 
and  clear  as  to  exclude  any  notion  of 
rational  controversy.  It  must,  however, 
be  recollected  that  the  validity  of  H.  Rey- 


nell's  will,  as  a  will  of  freehold  estates, 
had  been  represented  to  Sir  T.  Reynell, 
and  must  be  taken  to  have  been  considered 
by  him  as  questionable — ^that  the  same 
may  be  said  of  the  possible  result  of  the 
claim  to  a  reversionary  life  interest  for  Mr. 
W.  Reynell— that  difficulties  had  been 
suggested  as  to  the  heirship  and  intestacy 
of  Sir  R.  Reynell,  which  cannot  be  thought 
to  have  had  no  influence  on  Sir  T.  R^- 
nell's  mind— and  that  his  notions  of  the 
construction  and  effect  of  the  will  were 
vague  and  obscure.  To  his  apprebenaioiit 
therefore,  and  in  his  understanding  when 
he  executed  the  deeds  of  1848,  and  when 
he  signed  the  draft  of  1844,  his  rights 
were  not  certain,  plain  or  clear.  Believing 
them  to  be  otherwise,  he  acted  on  that  idea, 
and,  ignorant  of  the  law,  entered  into  a 
baigain  with  views  and  for  purposes  pro- 
hibited by  law.  It  was  his  intention  to 
break,  not  knowing,  the  law.  No  man 
can  say  that  Sir  T.  Reynell  would  have 
executed  any  one  of  the  deeds  knowing  at 
the  time  the  nature  and  extent  of  his  rights, 
and  that  they  were  plain  and  clear,  nor 
capable  of  being  rationally  opposed. 

The  possible  argument  to  which  I  have 
just  been  referring,  exhibits  also  this  di- 
lemma :  if  from  the  certainty,  clearness 
and  plainness  of  Sir  T.  Reynell's  rights 
there  was  no  breach  of  law  or  public  policy 
in  the  transaction  of  1843,  and  the  facts 
and  circumstances  of  that  transaction  have 
been  correctly  viewed  by  me,  what  answer 
is  there  to  the  case  alleged  of  mere  fraud  f 
I  repeat  distinctly,  that  in  my  judgment 
Sir  T.  Reynell  did  not  know  or  did  not 
understand  accurately  or  sufficiently  the 
material  facts,  the  extent  of  his  rights, 
their  nature,  and  the  rules  of  law  appli- 
cable to  the  will,  when  he  executed  the 
deeds  in  question,  or  when  he  signed  in 
1844  the  draft  of  the  proposed  conveyance 
under  the  agreement  of  May,  a  draft  re- 
cognizing and  purporting  to  confirm  the 
conveyance  of  July,  each  of  which  acts  he 
did  either  without  any  legal  assistance,  or 
with  worse  than  none. 

Anything,  to  my  apprehension,  more 
thoroughly  bad  in  equity  upon  the  whole 
than  the  deed  impeached  I  never  knew ; 
nor  after  close  attention  to  the  subject, 
can  I  hesitate  as  to  relieving  against  it  in 
Sir  T.  Reynell's  suit.     If,  indeed,  after 
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its  execntion,  he  had,  with  tuffident  know- 
ledge of  the  trae  state  of  the  facts  and  of 
his  rights,  either  confirmed  the  deed  or 
allowed  Capt.  Sprye  to  hestow  lahonr  and 
incur  expense  on  the  hasis  of  it,  and  in 
reliance  on  it,  a  different  course  might 
very  possibly  haye  been  correct ;  but  no 
such  case  is  proved,  or  in  my  opinion 
proveable.  There  was  no  substantial  dif« 
ference,  it  is  plain,  in  my  judgment,  be- 
tween Uie  state  of  his  mind  and  information 
when  he  executed  the  deeds  of  1843  and 
when  he  signed  the  draft  of  the  conveyance, 
I  have,  before  proceeding  to  the  consider- 
ation of  the  agreement  of  May  1844,  but 
one  thing  more  to  say,  that  is,  to  express 
pointedly  my  regret  that  the  letter  of  the 
12th  of  May  1843  should  have  been  writ- 
ten ;  that  it  should  have  been  transmitted 
to  Sir  T.  Reynell,  and  that  the  episode  of 
the  suggested  codicil,  by  which  among 
others  these  papers  are  diversified,  should 
have  been  possible;  though  whether  the 
first  idea  of  the  codicil  formed  itself  in  a 
mind  £Euniliar  with  the  case  of  PoweU  v. 
Knowler  in  the  second  volume  o£  Atkyns* 
ReporUf  p.  226,  I  know  not,  nor  attempt 
to  guess. 

With  respect  to  the  agreement  of  May 
1844,  it  is  so  closely  connected,  so  inti- 
mately associated,  with  the  impeached 
deed,  that  the  deed  failing,  I  do  not  see 
how  the  agreement  can  with  propriety  be 
supported.  Can  it  be  alleged  that  without 
the  deed,  without  the  transaction  upon  the 
basis  of  which  Sir  T.  Reynell  was  induced 
and  intended  to  execute  the  deed,  can  it 
be  safely  said  that  free,  and  knowing  him- 
self to  be  free,  from  that  transaction  and 
the  deed,  he  would  have  made  the  agree- 
ment ?  Would  not  to  hold  the  latter  bind- 
ing on  him  be  in  a  sense  to  give  a  degree 
of  force  and  effect  to  the  deed  ?  Retaining 
the  agreement,  would  not  Capt.  Sprye  be 
retaining  a  benefit  substantially  under  the 
deed  ?  I  am  of  opinion  that  Sir  T.  Rey- 
nell having  entered  into  the  agreement 
under  the  erroneous  notion  that  he  was 
bound  by  the  deed,  from  which,  in  my 
judgment,  his  devisee  is  entitled  to  be  deli- 
vered, and  relieved,  that  lady  is  entitled  to 
be  delivered  and  relieved  from  the  agree- 
ment also.  And  this  I  say  independently 
of  the  very  questionable  means  (they  were 
probably  more,  indeed,  than  questionable) 


to  which,  subsequently  to  October  1843, 
Mr.  Yonge  and  Capt.  Sprye,  or  one  of  them 
had  recourse,  for  the  purpose,  I  will  not 
say  of  driving,  I  will  not  say  of  coaxing,  I 
will  say  of  conducting  Sir  T.  Reynell  into 
the  agreement,  in  which  matter  as  to  legal 
or  professional  advice  he  stood  as  he  did 
in  the  matter  of  the  deeds.  It  is  impossible, 
however,  without  deep  concern,  to  see  what 
the  case  is  with  respect  to  the  letter  of  Mr. 
Yonge  of  the  17  th  of  April  1844,  trans- 
mitted by  Capt.  Sprye  to  Sir  T.  Reynell, 
and  with  respect  also  to  the  document 
transmitted  to  him  in  Capt.  Sprye's  re- 
markable letter  of  the  11th  of  May  1844, 
written  at  Tonbridge  Wells— a  document 
as  to  which  Capt.  Sprye,  in  a  later  letter 
to  Sir  T.  Reynell  of  the  16th  of  that 
month,  says — ^"I  feel  equally  glad  you 
are  satisfied  with  Mr.  Yonge's  valuation, 
who  is  a  good  and  honest  creature."  By 
calling,  however,  the  letter  of  the  11th  of 
May  ''remarkable,"  I  do  not  mean  to 
attribute  that  distinction  to  it  exclusively 
among  the  letters'— far  fipom  that — though 
it  does  mention  *'  an  actuary,"  and  speaks 
of  "doubts  and  risks  and  Chancery  suit 
pending,"  and  "  the  doubtful  state  of  our 
suit  in  Chancery."  Sparing  myself  the 
task  of  saying  more  on  this  topic,  I  pro- 
ceed to  state  that  the  conveyance  of  July 
and  the  agreement  of  May  must,  in  my 
opinion,  fall  together  and  be  dealt  with 
not  differently.— [His  Lordship  then  read 
the  instructions  then  laid  by  Mr.  Yonge 
before  counsel  for  the  preparation  of  the 
conveyance  of  the  second  moiety,  the  draft 
of  that  deed  itself,  the  alterations  in  it,  and 
the  fact  of  Mrs.  Sprye's  name  being  intro- 
duced into  the  transactions,  and  Sir  T. 
Reynell's  surprise  thereat,  and  other  parti- 
culars disclosed  in  the  evidence.}— Much 
has  been  said  with  more  or  less  weight  on 
the  subject  of  Mr.  Stinton's  opinion,  and 
the  disabling  Mr.  Yonge  as  a  witness  by 
making  him  a  defendant.  The  opinion  of 
Mr.  Stinton  may  or  may  not  have  been 
seen  by  Sir  T.  Reynell  before  he  executed 
the  deeds,  but  this  I  believe,  that  whether 
without  or  with  any  bad  motive,  the  opin- 
ion, if  communicated,  had  not  been  ex- 
plained to  him  properly  or  su£Sciently,  if 
at  all,  before  he  executed  them,  or  before 
he  signed  the  draft  of  1844 ;  and  that,  as 
I  have  said,  when  he  executed  them,  and 
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when  be  rigned  tbe  draft  of  1844,  lie  did 
not  sufficiently  understand  liis  true  position 
and  circumstances  with  respect  to  the  pro- 
perty in  dispute.  How  odierwise  are  we 
to  account  for  his  letter  of  the  11th  of 
May  1844?  Is  it  to  be  attributed  to 
forgetfulness,  cunning,  or  to  what  ?  Per« 
haps  this  document  is  the  most  observable 
of  the  many,  I  had  almost  said  unaccount- 
able papers  which  this  case  contains. 

Stress  was  also  during  the  aigument  pro- 
fessed to  be  laid  on  a  case  decided  by  the 
House  of  Lords  in  the  year  1848,  reported 
by  Messrs.  Clark  &  Finnelly  (10),  which, 
however  can  be  better  and  more  thoroughly 
understood  by  reading  the  printed  appeid 
*  papers  belonging  to  it,  but  especially  the 
examination  of  it,  in  a  treatise  of  the  law 
of  property  as  administered  by  the  House 
of  Lords  (11),  published  in  1849,  a  well- 
known  and  valuable  work,  where  the 
learned  author  has  elaborately  considered 
the  case,  on  which  if  his  comments  are 
well  founded,  it  is  perhaps  as  remarkable 
as  any  in  the  history  of  civil  judicature  of 
the  House  of  Lords.  But  whether  his 
view  of  the  facts,  the  equity  and  the  law 
of  it,  or  on  the  contrary  those  taken  by 
the  peers,  who  advised  the  House  of  Lords 
upon  it,  are  correct,  it  is  binding  here  as 
an  authority,  and,  if  it  can,  ought  to  be 
applied  in  this  instance.  I  do  not  find 
myself  able  however  so  to  apply  it,  or  to 
agree  with  the  learned  counsel  for  Captain 
and  Mrs.  Sprye,  in  their  assimilation  of  it 
to  the  present.  I  do  not  consider  the 
former  as  furnishing  a  rule  or  precedent  for 
the  latter.  It  has  been  contended,  that 
fraud  or  impropriety  of  conduct  has  not 
been  alleged  by  Sir  T.  Reynell's  bill,  ex- 
cept as  against  Capt.  Sprye  and  Mr.  Yonge 
jointly,  and  that  as  Mr.  Yonge  has  been 
dismissed,  though  without  costs,  and  there 
has  not  been  a  petition  of  re-hearing  or 
appeal  by  him  or  Lady  Elizabeth  Reynell, 
the  consequence  must  be  the  dismissal  of 
Sir  T.  Reynell's  bill.  To  this,  however, 
I  cannot  accede.  Upon  the  circumstance 
that  the  actual  petition  of  rehearing  or 
appeal  is  general  and  unlimited,  and  that 
Mr.  Yonge,  a  respondent  to  it,  has  ap- 
peared upon  it,  I  lay  no  stress.     I  give  no 

(10)  Wilde  tf.  Gibson,  1  H.L.  Can.  605. 

( 1 1 )  By  Sir  Edward  Sugden  (Lord  St  Leonards), 


opinion  whethar  rebus  sie  tknUUnts  the 
Court  has  jurisdiction  to  vary  the  Vice 
Chancellor's  decree  in  a  manner  favourable 
to  Mr.  Yonge,  or  unfavourable  to  him. 
But  I  apprehend  it  was  clearly  within  the 
judicial  power  of  the  Vice  Chancellor,  dis- 
missing Mr.  Yonge,  to  make  with  consis- 
tency the  decree  which  I  find  made  against 
Captain  and  Mrs.  Sprye.  The  argument 
has  in  effect  gone  the  length  of  contending 
that  if  relief  in  equity  is  sought  against  a 
man  alleged  to  have  obtained  an  instru- 
ment by  fraud,  or  otherwise  improperly 
from  the  plaintiff  for  the  benefit  of  the 
defendant,  and  the  facts  alleged  as  consti- 
tuting or  shewing  the  fi»ud  or  impropriety, 
are  proved  against  him,  and  do  consti- 
tute or  shew  the  fraud  or  impropriety, 
the  suit  must  fail,  because  the  bill  has  in- 
correctly and  untruly  alleged  the  third 
person  to  have  been  a  participator  and 
actor  in  the  facts,  with  such  intentions  and 
in  such  a  manner  as  to  have  been  guilty  of 
the  fraud  or  misconduct  equally,  and  in 
co-operation  with  him .  That  incorrect  and 
untrue  mode  of  stating  the  case  may  affect 
the  costs,  but  to  say  that  it  can  do  more  is 
to  contradict  alike  theory  and  practice, 
precedent  and  principle.  Where,  indeed, 
it  can  reasonably  be  suggested  that  the 
defendant  may  have  been  to  his  prejudice 
crippled  or  misled  in  his  defence  by  the 
plaintiff's  inaccurate  mode  of  stating  his 
case,  the  Court  has  the  means  of  providing 
a  remedy  for  any  possible  injustice,  not 
only,  as  I  have  said,  in  point  of  costs,  but 
by  giving  the  defendant  an  opportunity  of 
adducing  evidence,  or  further  evidence, 
before  itself,  or  a  Master,  or  a  jury.  Here, 
in  my  judgment,  neither  Captain  nor  Mrs. 
Sprye  has  been  crippled  or  misled  in  their 
defence. 

And  let  me  observe,  that  whatever 
ought  to  be  thought  of  Mr.  Yonge's  con- 
duct, as  fraudulent  or  free  from  fraud,  it 
is  clear  that  in  a  course  of  acting  contrary 
to  public  policy,  and  to  rules  by  which  a 
professional  man  especially  ought  to  bold 
himself  bound,  Mr.  Yonge  has,  through 
misapprehension  or  insufficient  informa- 
tion, or  otherwise,  without  or  with  cen- 
surable intentions,  directly  participated, 
and  as  he  was  personally  mingled  with 
the  case  in  1843  and  1844,  so  he  appears 
in  it  in  a  questionable  light  often  enough 
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to  relieve  from  blame  and  to  prevent  much 
wondering  at  the  act  of  making  him  a  de- 
fendant. Nor  am  I  sure  that  if  Mr.  Yonge 
had  been  made  by  the  Vice  Chancellor 
liable  for  the  plaintiff's  costs  in  Sir  T. 
Reyneirs  suit,  I  should  have  been  pre- 
paid to  diraent  fipom  that.  Here  there 
was  a  masked  transaction.  A  solicitor 
ought  to  know  that  his  duty  professionally 
prohibits  him  (if  as  a  man  he  is  not  by 
instinct  drawn  back)  from  assisting  or 
lending  his  name  or  credit  where  there  is 
aUud  simukUumf  aliud  actum.  Here  there 
was  aliud  nmulaiumt  aliud  aetum,  Mr. 
Yonge  was  an  abettor  in  composing  and 
uttering  documents  which,  not  recording 
an  affair  of  business  as  it  truly  was,  did 
record  it  as  truly  it  was  not.  And  why  ? 
Because  the  true  transaction  was  unlawful 
— ^because,  truly  told,  it  announced  its 
own  fidlure,  vanity,  and  nothingness  (to 
use  no  harsher  term),  and  this  is  done  by 
a  minister,  an  o£Scer  of  the  superior  courts 
of  justice.  If  Capt.  Sprye  (whether 
student  or  not)  was  unaware  of  how  the 
English  laws  regard  the  traflSc  of  mer- 
chandising in  quarrels,  of  huckstering  in 
litigious  discord,  or  was  ignorant  of  the 
value  of  truth  merely  as  a  commodity  in 
business,  Mr.  Yonge  should  have  informed 
him  better  ;  nor  in  any  event  should  Mr. 
Yonge  have  allowed  Sir  T.  Reynell  to 
remain  at  once  without  a  solicitor  and 
without  a  due  understanding  of  the  man- 
ner, the  grave  manner,  in  which  he,  a 
gentleman  and  a  soldier  full  of  years  and 
honour,  was  committing  himself.  Still  I 
cannot  say  that  I  have  a  firm  impression 
that  the  decree  ought  to  have  charged  Mr. 
Yonge  with  the  costs,  and  he  will  be 
neither  charged  nor  relieved  on  this  occa<^ 
sion.  It  has  not  indeed  been  suggested 
for  him,  that  he  ought  to  have  his  costs. 

It  has  been  said  likewise,  that  Sir  T.  Rey* 
nell's  bOl,  so  far  as  it  is  directed  against 
Capt.  Sprye  on  the  ground  of  fraud  dis- 
tinct from  champerty,  or  supposed  cham<>> 
perty,  and  distinct  from  any  question  of 
public  policy,  is,  if  not  groundless,  at  least 
exaggerated  and  inflamed  in  a  manner  to 
be  disapproved  and  discouraged. 

For  this  argument,  whatever  its  weight 
or  extent,  there  was  probably  more  founda- 
tion in  a  former  than  in  the  present  state 
of  the  bill,  and  perhaps  even  in  its  actual 


state  there  is  some  room.  The  mode  of 
acting,  however,  which  Capt.  Sprye  seems 
to  have  thought  justifiable,  was  such,  on 
his  part,  that  he  cannot,  I  think,  well 
complain  that  it  was  viewed  unfavourably 
even  without  regard  to  any  question  of 
mere  law  or  public  policy.  And  if  it  was 
merely  an  error  even  without  regard  to 
any  question  of  mere  law  or  public  policy, 
still,  if  so  far  as  Sir  T.  Reynell's  suit  is 
concerned,  the  decree  had  exempted  CapU 
Sprye  from  a  portion  at  least  of  the  costs, 
it  may  be  that  I  should  have  agreed.  Sir 
T.  Reynell  was  not  a  young,  an  embar«> 
rassed,  or  an  isolated  man  ;  he  was  not 
out  of  society  ;  was  well  connected ;  was 
the  brother-in-law  of  an  archbishop  ;  was 
often  or  occasionally  in  London ;  was  in 
good  circumstances ;  of  high  military  rank  { 
and  had  the  means  of  obtaining  with 
fiicility  the  best  advice.  If  he  was  de^ 
ceived,  he  was  so  under  circumstances 
that  do  not,  it  is  true,  induce  me  to  say^ 
qui  vuU  deeipi  deeipiatur,  but  may  remind 
one  perhaps  of  the  saying.  And  if  it  was 
merely  in  error,  he  recalls  that  passage  in 
the  Digest  (Lib.  xxii.  tit.  6,  ix^),  where 
Paulus  tells  us — *'Sed  facti  ignorantia  ita 
demum  cuique  non  nocet,  si  non  ei  summa 
negligentia  objiciatur.  Quid  enim,  si 
omnes  in  civitate  sciant  quod  iUe  solus 
jgnorat  ?  £t  recte  Labeo  definit :  scien- 
tiam  neque,  curiosissimi,  neque  negligent 
tissimi  hominis  accipiendam,  verum  ejus, 
qui  eam  rem  diligenter  inquirendo  notam 
habere  possit.  Sed  juris  ignorantiam  non 
prodesse,  Labeo  itaaccipiendum  existimat; 
si  jurisconsulti  copiam  habere t  vel  sua 
prudentia  instructus  sit,  ut,  cui  facile  sit 
scire,  ei  detrimento  sit  juris  ignorantia^ 
Quod  raro  accipiendum  est." 

Sir  T.  Reynell,  too,  though  not  as  I 
have  said  in  equal  fault  with  Capt.  Sprye, 
was  a  party  to  a  bargain  against  public 
policy.  Yet  if  these  considerations  are 
insufficient,  as  of  course  they  are,  to  jus- 
tify disingenuousness,  how  very  far  are 
they  from  affording  an  excuse  for  turning 
to  advantage  the  unsuspecting  trust  of  con- 
fiding simplicity.  Whatever  may  formerly 
have  been  the  course,  or  supposed  course 
of  this  jurisdiction,  it  is  now,  I  apprehend, 
considered,  that  where  the  Master  of  the 
Rolls  or  the  Vice  Chancellor  has  by  de- 
cree given    substantial    relief    against  a 
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defendant,  with  eosts  against  him  penon- 
ally,  it  is  competent  to  this  jurisdiction, 
upon  a  rehearing,  hy  way  of  appeal,  affirm* 
ing  the  decree  as  to  the  relief,  to  vary  it 
as  to  the  costs;  but  I  conceive  that  to 
render  this  course  correct,  there  ought  to 
be  a  judicial  dissent  as  to  the  costs,  strong, 
clear,  and  undoubting.  That  the  decree 
here,  so  far  as  it  goes,  ia  certainly  right  in 
the  relief  which  it  gives,  I  have  no  doubt; 
and  as  to  the  costs  of  Sir  T.  Reynell's  suit, 
if  I  doubt,  I  cannot  say  that  I  do  more  ; 
or  that  the  inclination  of  my  opinion  is 
not  with  the  decree  in  this  respect. 

It  is  of  necessity  included  in  what  I 
have  said,  that  in  my  opinion  the  bills  of 
Capt.  and  Mrs.  Sprye  must  stand  dis« 
missed ;  but  I  will  add  that  this  I  should 
have  thought  right,  even  had  it  appeared 
to  me  correct  to  dismiss  the  other  biUs ; 
for  upon  all  the  principles  which  have 
guided  the  Court  of  Chancery  during  a 
long  series  of  years  and  now  regulate  it, 
the  indisputable  iacta  of  the  case  shew  an 
absence  of  all  title  on  the  part  of  Capt. 
and  Mrs.  Sprye  to  ask  what  their  bill  asks 
from  a  court  of  equity.  This  is  plain  and 
clear,  nor  perhaps  would  it  be  wrong  to 
say,  too  plain  and  clear  for  argument.  To 
suppose  a  court  of  equity  capable  of  inter- 
fering for  the  purpose  of  giving  specific 
effect  to  either  of  two  such  instruments  as 
the  conveyance  of  July  1843  and  the  agree- 
ment  of  1844,  obtained  as  they  were,  is 
surely  to  suppose  it  capable  of  forgetting 
or  abandoning  every  rule  of  rational  juris- 
prudence. The  claim,  indeed,  of  Capt. 
Sprye,  as  a  plaintiff,  oug^t  to  be  careftiUy 
all  along  distinguished  as  I  have  just  been 
distinguishing  it,  from  his  resistance  as  a 
defendant.  The  claim  of  Capt.  Sprye  as  a 
plaintiff,  brings  to  mind  the  commence- 
ment of  one  of  Lord  Hardwicke's  judg- 
ments (12),  in  which  he  says,  "  Next  to  the 
surprise  and  concern  one  has  to  see  persons 
enter  into  such  a  combination  as  this,  is 
the  surprise  to  see  it  contended  in  a  court 
of  justice.  It  is  most  extraordinary  to 
think  a  court  of  justice  can  wink  so 
hard  as  to  suffer  it  to  be  supported." 
That  ease  is  particularly  mentioned  by 
Lord  Eldon  in  another,  where  the  most 
striking  perhaps  of  Sir  Samuel  Romilly's 

(13)  Bridgmati  ».  Orcen,  2  Vm.  len.  627. 


replies  was  made — Huguenin  v.  Banky 
(IS);  the  judgment  delivered  in  which 
contains  more  &an  one  remark  not  without 
bearing  here.  There,  too,  the  person 
alleging  that  she  had  been  unfidrly  dealt 
with,  or  unduly  influenced,  was  plaintiff. 
It  is  impossible,  I  think,  to  doubt  that  the 
Vice  Chancellor  disposed  justiy  and  cor- 
rectiy  of  the  costs  of  the  suit  of  Capt 
and  Mrs.  Sprye,  and  I  consider  the  costs 
of  the  appeal  ought  to  be  borne  in  the 
tame  way. 

There  are  two  or  three  matters,  not 
probably  of  much  importance,  whidi  the 
decree  has  not,  but  which  very  possibly 
the  Vice  Chancellor,  if  asked,  would  have 
provided  for :  first,  I  thmk,  that  Lady  £. 
Reynell  should  undertake  to  abide  by  such 
order  or  orders  as  the  Court  shall  now  or 
hereafter  make  concerning  the  deed  of  in- 
demnity ;  and  that  the  deed  of  indemnity 
and  any  draft  or  drafts  in  existence  whi^ 
Sir  T.  Reynell  has  signed  of  the  three 
instruments,  or  any  one  or  more  of  them, 
or  of  the  conveyance  under  the  agreement 
of  1844,  should  be  deposited  in  the  Mas- 
ter's office,  subject  to  further  order.  Next 
I  consider  that,  if  Lady  £.  Reynell  shall 
desire  it,  there  should  be  an  injunction 
restraining  Capt.  Sprye  from  bringing  or 
prosecuting  any  action,  or  proeeeding  at 
law  against  Lady  £.  Reynell  aa  the  ex- 
ecutrix or  devisee  of  Sir  T.  Reynell,  npon 
or  in  respect  of  the  two  instruments  whieh 
the  decree  declares  void,  or  either  of  them, 
or  any  draft  or  drafts  signed  by  him  of  the 
deed  which  the  decree  declares  void,  and 
of  the  conveyance  under  the  agreement  of 
1844,  or  either  of  them.  I  have  reason 
to  believe  that  in  affirming  the  decree,  with 
costs,  and  with  the  additions  to  it  that  I 
have  mentioned,  and  in  the  undertaking 
to  be  required,  and  which  haa  now  bees 
given.  Lord  Cranworth  agrees  with  me. 
Whether  he  does  so  in  the  mode  I  have 
arrived  at  this  conclusion,  the  Bar  will,  I 
doubt  not,  have  the  satisftietion  of  hearing 
firom  himself. 

Lord  Jubticb  Lord  Cbanwoetr. — Sir 
T.  Reynell  the  original  plaintiff,  rested  his 
right,  and  Lady  £.  Reynell,  aa  represent- 
ing 1dm,  now  rests  her  right,  to  the  relief 
sought  to  be  enforced  in  this  suit  on  two 

(18)  HYf^TSi. 
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grounds:  first,  that  the  instroments  im- 
peached are  void  on  the  ground  of  fraud ; 
and«  secondly,  that  they  are  so  as  founded 
on  champerty.  Sir  James  Wigram  decided  in 
fayour  of  the  plaintiff  on  the  first  ground ; 
and,  after  a  fuU  consideration  of  the  facts, 
I  am  of  opinion  that  they  do  disclose  a 
case  of  fraud,  entitling  the  plainti£^  on  that 
ground,  to  what  he  seeks  by  his  bill ;  so 
that  the  decree  is  in  all  essential  points 
correct.  My  learned  Brother  has  gone  so 
fully  into  the  case,  that  agreeing  with  him, 
as  I  do,  in  the  result  at  which  he  has 
arrived,  it  might  perhaps  have  been  enough 
for  me  simply  to  express  my  concurrence, 
and  so  leave  the  matter  where  it  now 
stands.  But  considering  the  nature  of  the 
dispute,  we  thought  it  more  fair  to  the 
parties  to  reduce  to  writing  each  of  us  his 
view  of  the  case,  so  that  it  might  not  only 
appear  that  we  concurred  in  the  same  result, 
but  also  that  the  teasoning  which  each  of 
us  had,  separately,  deemed  sufficient  to 
warrant  the  conclusion  at  which  we  had 
arrived,  might  be  explained. 

I  have  said  that  the  facts  established 
in  proof  disclose  a  case  of  fraud  fuUy 
warranting  the  decree.  It  may  be  im- 
possible to  give  a  definition  of  what  con- 
stitutes fraud  in  the  contemplation  of  a 
court  of  equity,  so  as  to  meet  all  the 
various  combinations  of  circumstances  to 
which  the  word  may  apply ;  but  there  can 
be  no  difficulty  in  saying  that  whenever 
any  one  has,  by  wilfrd  misrepresentation, 
induced  another  to  part  with  his  rights  on 
the  belief  that  such  representations  were 
true,  this  is,  in  the  plainest  and  most  ob- 
vious sense,  a  fraud  which  this  Court  will 
not  tolerate.  Now,  I  am  of  opinion  that 
beyond  all  doubt  Sir  T.  Reynell  was  in- 
duced to  execute  the  conveyance  of  the 
15th  of  July  1843,  which  it  is  the  prin- 
cipal object  of  this  suit  to  set  aside,  by 
repeated  misrepresentations  made  to  him 
by  Capt.  Sprye,  and  so  that  this  Court 
cannot  permit  that  conveyance  to  stand. 
The  conveyance  was  executed  in  pursu- 
ance or  in  consequence  of  an  agreement 
contained  in  a  letter  of  Sir  T.  Reynell, 
dated  the  1st  of  June  1843.  By  this  letter 
Sir  T.  Reynell  agrees  to  give  up  half  the 
property  to  which  he  mi^t  be  eventually 
found  entitled,  in  consideratian  of  his  being 
indemnified  against  all  costs  whatever  inr 
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curred  in  the  attempt  to  recover  it,  whether 
that  attempt  should  or  should  not  prove 
successful. — [His  Lordship  then  read  the 
material  parts  of  the  letter  of  the  29th  of 
April  1843.]— -Looking,  then,  to  this  letter 
as  the  basis  of  the  subsequent  treaty,  the 
question  is,  whether  it  contains  any  untrue 
statements  calculated  to  mislead  Sir  T. 
Reynell,  for  if  it  does,  and  if  they  were 
known  to  Capt  Sprye  to  be  inconsistent 
with  truth,  and  were  in  any  degree  calcu- 
lated to  infiuence  the  mind  of  Sir  T.  Rey- 
nell, they  will  render  invalid  all  the  sub- 
sequent negotiations  based  on  them.   Now, 
after  fully  considering  this  part  of  the  case, 
I  feel  bound  to  conclude  that  in  this  letter 
Capt.  Sprye  was  misleading  Sir  T.  Reynell 
on  more  than  one  point ;  he  was  mislead- 
ing him  on  the  subject  of  what  he  repre- 
sents to  be  the  usual  course  among  men  of 
business  in  conducting  litigation,  that  is, 
that  the  parties  for  whose  benefit  it  is  con- 
ducted, riiould  be  indemnified  from  costs, 
and  then  should  give  up  half  the  property 
recovered  as  a  compensation  or  reyrtad  to 
the  party   carrying   on  the  proceedings. 
Capt.  Sprye  distinctly  states  that  this  is 
the  usual  practice,  and  so  states  it  as 
evidently  to  imply  that  it  is  both  a  lawful 
and  an  honourable  practice.     But  though 
this  is  contrary  to  the  fiict,  yet  it  may  be 
said  perhaps  Capt.  Sprye  might  have  sup- 
posed he  was  only  stating  the  truth.     Let 
us  see  how  that  is.     Capt.  Sprye  not  only 
states  the  practice  to  be  usual  and  impli- 
edly honourable,  but  he  says  that  he  had 
mentioned  it  to  a  legal  man,  who  had  said 
he  would«  if  Capt.  Sprye's  representations 
on  the  subject  of  SirT.  Reynell'^  rights 
were  borne  out  by  the  documents,  under- 
take the  case  legally  *'  on  the  usual  arrange- 
ment as  above."     I  quote  the  very  words. 
This  amounts  impliedly  to  a  representa- 
tion, first,  that  the  person  designated  ^'  a 
legal  man  *'  had  represented  the  arrange- 
ment as  usual ;  and,  secondly,  that  he  had 
undertaken  to  act  on  it.     Who,  then,  was 
that  legal  man  ?  Mr.  Yonge  was  then  Capt. 
Sprye's  solicitor ;  and  Capt.  Sprye,  in  his 
first  answer,  says,  that  if  Mjt.  Yonge  was  not 
the  person  referred  to  as  the  legal  man,  he 
does  not  know  who  it  was..   It  is  true  that 
in  the  second  answer,  he  says  he  thinks  the 
person  intended  as  the  legal  man  was  his 
clerk  Mr.  Mitchell ;  but  that  cannot  be,  for, 
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in  the  first  place,  the  legal  man,  according 
to  the  letter,  had  said  that  he  would  on 
certain  contingencies  undertake  the  case 
legally,  that  is,  professionally;  and  this 
shews  that  the  legal  man  must  have  been 
an  attorney  or  solicitor,  whereas  Mr.  Mit- 
chell was  a  mere  clerk  or  assistant  to  Capt. 
Sprye,  aiding  him  in  his  genealogical  in- 
quiries— ^who  could  not,  if  he  would,  have 
conducted  the  case,  professionally ;— -and, 
secondly,  the  legal  man  is  represented  as 
having  said  that  if  he  found  what  Capt. 
Sprye  had  stated  to  him  was  borne  out  by 
documents,  he  would  undertake  the  case. 
This  is  altogether  inapplicable  to  Mitchell. 
There  were  no  documents  except  the  will, 
and  that  had  been  communicated  by  Mit- 
chell himself  to  Capt.  Sprye,  and,  of  course, 
therefore,  was  not  a  matter  to  be  commu- 
nicated by  Capt.  Sprye  to  Mitchell.  Clearly, 
therefore,  this  allusion  in  the  letter  to  a  legal 
man,  must  have  been  altogether  unfounded, 
or  else  it  must  have  meant  to  represent  that 
Mr.  Yonge  had  agreed  to  undertake  pro- 
fessionally the  conduct  of  the  law  proceed- 
ings necessary  for  enabling  Sir  T.  Reynell, 
or  his  heir,  as  the  case  might  be,  to  obtain  the 
property  on  the  terms  that  he  represented  as 
the  usual  terms,  namely,  that  Sir  T.  Reynell 
was  to  incur  no  costs,  and  that  Mr.  Yonge 
should,  if  the  suit  should  be  successful, 
receive  one  half  of  the  property  recovered 
by  way  of  payment  for  his  services ;  but 
that  if  nothing  should  be  recovered,  then 
he  should  himself  bear  all  the  costs.  With 
such  a  representation,  Sir  T.  Reynell,  sup- 
posing him  to  place  reliance  on  its  accuracy, 
might  well  think  that  the  most  prudent 
plan  for  him  to  pursue  would  be  to  follow 
the  course  thus  considered  both  by  Capt. 
Sprye  and  Yonge  to  be  the  most  fair  and 
usual  in  similar  cases,  that  is,  to  enter  into 
the  agreement  contained  in  his  letter  of  the 
1st  of  June. 

Let  us  now  consider,  whether  on  the 
evidence  we  can  believe  that  Yonge  had, 
in  fact,  made  the  statement  to  Capt.  Sprye 
which  the  letter  says  he  made :  that  is,  dQd 
represent  the  proposed  terms  as  being  the 
usual  mode  of  conducting  litigation,  and 
did  offer  himself  to  undertake  ^e  business 
on  those  terms.  1  cannot  reconcile  the 
hypothesis  of  any  such  proposal  having 
been  made  by  Yonge,  widi  his  letter  to 
Capt.  Sprye  of  the  12th  of  May.     I  will 


for  the  present  treat  that  as  the  genuine 
letter  of  Yonge,  and  in  it  I  find  tlus  pas- 
sage :— •"  It  appears  you  have  already  com- 
municated to  Sir  T.  Reynell  that  your 
informant  considered  himself  entitled  to 
half  the  property  when  recovered,  after 
payment,  of  all  expenses,  which,  however, 
he  was  to  defray  if  unsuccessful,  and  that 
he  had  afterwards  generously  offered  that 
what  he  would  thus  have  retained  should  be 
made  over  for  the  benefit  of  your  wife  and 
daughters.  I  am  glad  to  find  from  Sir  T. 
Reynell's  note  that  this  arrangement  will 
be  quite  agreeable  to  him,  but  as  life  is 
uncertain,  and  to  provide  against  any  future 
misunderstanding,  I  agree  with  your  friend 
in  his  suggestion,  that  before  moving  in 
this  matter  Sir  T.  Reynell  should  sign 
some  legal  document  stipulating  to  the  above 
effect.  You  on  your  part,  at  tibe  same  time 
binding  yourself  to  indemnify  him  against 
any  expenses  whatever."  Now,  this  is  a 
representation  materially  diffeUdt  from 
that  made  in  the  letter  of  the  29th  of  April. 
The  plain  meaning  of  that  letter  was,  that 
Mr.  Yonge  had  undertaken,  if  satisfied  with 
the  documents,  to  run  the  risk  of  the  litiga- 
tion, looking  to  the  eventual  receipt  of  one 
half  as  his  remuneration;  whereas,  according 
to  Mr.  Yonge's  own  letter  of  the  1 2th  of  May, 
he  was  to  run  no  risk,  he  was  to  be  em- 
ployed professionally  by  the  person  de- 
scribed as  the  informant,  who  was  to  get 
half  of  what  should  be  recovered,  and  then 
had  agreed,  after  reimbursing  himself  his 
costs,  to  give  it  up  to  Capt.  Sprye's  wife 
and  daughters.  As  far  as  Sir  T.  Reynell 
was  concerned,  it  was  of  no  consequence 
whether  the  half  of  the  property  reco- 
vered should  go  to  Yonge  or  to  any 
other  person ;  but  the  discrepancy  be- 
tween the  two  statements  is  important, 
as  shewing  that  the  letter  of  the  29th 
of  AprO,  on  which  the  whole  negotiation 
depended,  contained  representations  not 
consistent  vnth  truth ;  representations  cal- 
culated to  make  Sir  T.  Reynell  believe 
that  the  proposed  arrangement  was  one  in 
the  ordinary  course  of  business,  approved 
by  Mr.  Yonge,  and  on  which  he  had  him- 
self offered  to  act.  This  could  not  have 
been  an  accidental  misrepresentation—- 
Capt.  Sprye  could  not  have  supposed  that 
Yonge  had  made  the  offer  to  conduct  the 
litigation  on  the  stated  terms,  if  he  had  not 


Vol.  XXLJ 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


659 


done  80 ;  and  he  could  not  possibly  have 
meant  to  describe  Mr.  Llewellyn  as  the 
legal  roan — and  yet  the  plain  inference 
from  Yonge's  letter  is,  that  Llewellyn  and 
not  Yonge  was  the  party  who  was  to  get 
the  half  of  the  property,  though  he  had 
agreed  to  give  it  up,  after  payment  of  the 
costs,  to  Capt.  Sprye  or  his  family. 

But  the  deception  on  this  head  does  not 
rest  here.  I  have  already  alluded  to  Yonge's 
letter  to  Sprye  of  the  12th  of  May,  and 
have  supposed  it  to  be  the  genuine  letter  of 
Yonge,  In  truth,  however,  it  was  no  such 
thing.  It  was  most  important  to  Capt. 
Sprye  that  Sir  T.  Reynell  should  consider 
the  proposed  arrangement  as  being  the 
ordinary  established  mode  of  conducting 
litigation  under  similar  circumstances. 
Capt.  Sprye  told  him  that  it  was  so — ^if 
the  information  so  conveyed  to  Sir  T.  Rey« 
neU  had  rested  wholly  on  the  assurances  of 
Capt.  Sprye,  it  was  possible  that  Sir  T. 
Reynell  might  inquire  further  on  the  8ub« 
ject — at  all  events  the  mind  of  Sir  T.  Rey- 
nell would  be  much  more  likely  to  acquiesce 
in  the  notion  that  the  proposal  was  in  con- 
formity to  ordinary  usage  if  he  was  informed 
by  some  professional  person  that  such  was 
the  case,  than  if  the  whole  rested  on  the 
representation  of  Capt.  Sprye  alone;  it 
was,  therefore,  most  important  to  Capt. 
Sprye  that  he  should  be  able  to  put  into 
the  hand  of  Sir  T.  Reynell  some  document 
which  should  lead  liim  to  suppose  that 
Yonge  viewed  this  proposed  arrangement 
in  the  same  light,  in  which  it  had  been  re* 
presented  by  Capt.  Sprye  himself  in  the 
letter  of  the  29th  of  April,  that  is,  as  an 
arrangement  such  as  honourable  men  were 
accustomed  to  act  on,  and  the  letter  written 
by  Yonge  to  Capt.  Sprye  on  the  12th  of 
May  was  exactly  calculated  to  have  that 
effect ;  for  he  there,  in  the  passage  to  which 
I  have  already  referred,  alludes  to  the 
proposed  arrangement  as  to  dividing  the 
property  without  making  any  comment  on 
it  as  being  unusual  or  illegal,  and  only 
expresses  admiration  at  the  generous  way 
in  which  the  informant  had  agreed  to  fore- 
go his  share,  after  payment  of  the  expenses, 
in  favour  of  Capt.  Sprye's  wife  and  children. 
So,  again,  he  approves  of  the  suggestion 
said  to  have  been  made  by  Capt.  Sprye*s 
friend,  that  the  parties  should  bind  them- 
selves by  some  legal  document,  in  order 


to  guard  against  the  contingencies  of  life 
and  death.  This  letter  was  forwarded  on 
the  15th  of  May  by  Capt.  Sprye  to  Sir  T, 
Reynell,  and  its  effect  on  his  mind  (as- 
suming him  to  have  treated  it,  and  no 
doubt  he  did  treat  it,  as  a  genuine  letter 
of  Yonge)  must  have  been  to  make  him 
think  that  the  transaction  was,  in  the 
opinion  of  Yonge,  one  of  ordinary  occur- 
rence, or  differing  only  from  the  usual  course 
of  such  transactions,  in  the  generosity  which 
as  between  the  informant  and  Capt.  Sprye, 
had  led  the  former  to  forego  his  share  of 
the  property  in  favour  of  Capt.  Sprye  or 
his  family.  This  would,  I  say,  necessarily 
be  the  effect  of  such  a  letter  on  the  mind  of 
Sir  T.  Reynell,  supposing  him  to  treat  it 
as  the  genuine  letter  of  Yonge.  It  could 
have  no  such  effect,  or  at  all  events  much 
less  effect,  if  Sir  T.  Reynell  had  known 
that  it  was  in  truth  not  the  letter  of 
Yonge,  but  a  letter  prepared  under  the 
directions  of  Capt  Sprye  himself,  for 
the  purpose  of  being  shewn  to  Sir  T. 
Reynell  as  being  the  letter  of  Mr. 
Yonge;  and  such,  I  conceive,  it  certainly 
was.  Capt.  Sprye  incloses  it  to  Sir  T. 
Reynell  in  his  letter  of  the  15th  of  May, 
merely  describing  it  as  "a  note  from  my 
legal  friend."  Let  us  see,  then,  how  and 
under  what  circumstances  it  was  written. 
Capt.  Sprye,  in  his  first  answer,  says,  that 
having  obtained  a  copy  of  the  will  of  H. 
Reynell,  he,  on  the  9th  of  May,  had  a  con- 
ference with  Mr.  Yonge  thereon,  and  on 
the  proposed  arrangement  for  remuneration ; 
whereupon  Yonge  said  he  would  consider 
the  matter  and  write  his  opinion  to  Capt. 
Sprye,  in  order  that  he  might  submit  it  to 
Sir  T.  Reynell,  and  the  letter  of  the  12th 
of  May  was  accordingly  written.  If  this 
had  been  a  full  and  fair  representation 
of  the  whole  which  had  passed  between 
Capt.  Sprye  and  Mr.  Yonge,  I  do  not  think 
that  Sir  T.  Reynell  would  have  anything  to 
complain  of  so  far  as  relates  to  this  part  of 
the  case ;  but  it  appears  from  Capt.  Sprye's 
second  answer,  when  he  had  been  further 
pressed  on  the  subject,  that  what  he  had 
stated  in  his  first  answer  by  no  means  fairly 
represents  the  truth  of  the  case.  The  fair 
inference  from  the  first  answer  is,  that  the 
letter  of  the  12th  of  May  was  the  genuine 
unprompted  production  of  Yonge,  whereas 
from  the  subsequent  answer  it  is  apparent 
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that  what  Mr.  Yonge  then  wrote  had  been, 
in  truth,  suggested  by  Capt.  Sprye  himself. 
He  denies,  indeed,  in  answer  to  the  charge 
in  the  amended  bill,  that  he  dictated  or 
settled  the  draft  of  the  letter  of  the  12th  of 
May,  but  he  admits  that  he  communicated 
to  Yonge  an  outline  or  sketch  of  the  letter 
that  he  should  write.  It  is  enough  to  say 
that  a  letter  so  written  is  a  very  different 
thing  from  a  letter  containing  the  sponta- 
neous suggestions  of  the  writer's  own  mind ; 
the  latter  might  well  create  impressions 
which  the  former  would  fail  to  produce ; 
and  when  Capt.  Sprye  forwarded  Mr. 
Yonge's  letter  under  circumstances  which 
necessarily  implied  that  it  had  originated 
with  Yonge  himself,  he  was  misleading  Sir 
T.  Reynell  in  an  important  particular.  It 
had  the  same  effect  as  if  he  had  said,  "  do 
not  trust  to  me,  you  see  in  what  light 
Yonge  views  the  matter,  act  upon  that." 
We  have  thus  a  negotiation  opened  between 
Capt.  Sprye  and  Sir  T.  Reynell,  founded 
on  what  I  consider  to  have  been  misrepre- 
sentation, necessarily  leading  Sir  T.  Rey- 
nell to  believe  that  the  basis  on  which  Capt. 
Sprye  proposed  to  conduct  the  litigation 
for  the  benefit  of  Sir  T.  Reynell,  was  fair 
and  usual,  and  that  in  the  ordinary  inter- 
course between  Capt.  Sprye  and  his  soli- 
citor, the  latter  had  so  treated  and  was 
ready  to  act  on  it.  Putting,  then,  this 
construction  on  what  had  passed  between 
the  parties,  I  am  of  opinion  that  the  original 
negotiation  was  founded  on  what  must  be 
treated  in  this  court  as  a  fraudulent  mis- 
representation ;  and  that  for  however  long 
a  time  the  negotiation  afterwards  continued, 
and  into  whatever  ramifications  it  after- 
wards extended,  the  original  vice  continued 
to  taint  it,  and  that  Capt.  Sprye  can  never 
claim  the  benefit  of  any  deed  or  instrument 
founded  on  it. 

In  these  remarks  I  have  proceeded  on  the 
assumption,  that  the  impeached  deed  was, 
in  fact,  founded  on  the  previous  letters  to 
which  I  have  adverted.  It  is,  I  think,  impos- 
sible to  come  to  any  other  conclusion.  I  am 
aware  that  the  terms  of  the  conveyance,  as 
it  was  eventually  executed,  differ  in  several 
material  particulars  from  those  originally 
contemplated,  but  the  circumstances  of  the 
case  satisfy  me  that  Sir  T.  Reynell,  though 
probably  not  unaware,  to  some  extent,  of  the 
change  made  in  the  form  of  the  deeds,  yet 


executed  them  in  the  full  belief  that  he  was 
substantially' carrying  into  effect  the  pro- 
posal originally  made  to  him.  I  do  not 
pursue  this  part  of  the  case,  which  my 
learned  Brother  has  so  fiilly  investigated. 
This,  then,  being  my  opinion ;  being,  as  I 
am,  satisfied  that  Sir  T.  Reynell  was  in- 
duced to  execute  the  impeached  deed  on 
the  representation  that  the  proposal  to 
divide  the  produce  of  the  litigation  was  one 
emanating  from  Yonge,  and  on  which  he 
had  been  ready  and  had  offered  to  act,  it 
would  perhaps  be  enough  for  me  to  leave 
the  case  here ;  for  where  a  party  haa  in- 
duced another  to  act  on  the  faith  of  several 
representations  made  to  him,  any  one  of 
which  he  has  made  fraudulently,  he  cannot 
set  up  the  transaction  by  shewing  that  every 
other  representation  was  truly  and  honestly 
made.  But  I  felt  it  my  duty  to  follow  this 
inquiry  further,  lest  I  may  have  taken  too 
strong  an  impression  from  the  single  point 
to  which  I  have  yet  adverted.— -[His  Lord- 
ship then  read  copious  extracts  fr^m  Spryte's 
answers,  giving  his  venion  of  the  trans- 
action and  many  of  the  letters  in  the  corre- 
spondence, and  which  his  Lordship  stated 
that  he  disbelieved.]— I  assume,  that  at 
the  same  time  when  the  negotiation  was 
opened  and  for  several  weeks  afterwards, 
Capt.  Sprye  fully  believed  that  Sir  T. 
Reynell  would  ti^e  no  interest  himself, 
unless  he  survived  the  tenant  for  life ;  it 
was,  therefore,  no  fbtad  in  him  to  represent 
to  Sir  T.  Reynell  that  the  nature  and  ex- 
tent of  his  interest  were  such  as  he  supposed 
them  to  be.  But  having  made  such  a  re- 
presentation, and  knowing  that  Sir  T.  Rey- 
nell was  negotiating  on  die  footing  of  Ms 
interest  being  such  as  it  had  been  repre- 
sented to  him,  Capt  Sprye  was,  on  the 
most  obvious  principles  of  justice  and  fair 
dealing,  bound,  as  soon  as  he  discovered 
his  mistake,  as  soon  as  he  found  that  the 
interest  of  Sir  T.  Reynell  was  much  more 
valuable  than  he  had  described  it,  to  ex- 
plain the  mistake  to  Sir  T.  Reynell,  so  as 
to  enable  him,  if  he  should  think  fit,  to  put 
an  end  to  the  pending  treaty.  That  thb 
was  not  done  is,  I  think,  apparent  from  aU 
the  circumstances  of  the  case.  Mr.  Stin- 
ton's  opinion,  which  was  obtained  on  the 
15th  of  June,  stated,  as  of  course  it  must 
state,  that  Sir  T.  Reynell  had  a  vested 
remainder  in  fee  expectant  on  the  life  estate 
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of  Mn.  Williams  ReyneU,  and  subject  to 
eertain  contingent  estates  known  by  all 
parties  to  be  interests  whicb  migbt  practi- 
cally be  disregarded  as  being  of  no  value 
whatever.  I  may  say,  that  I  have  dis- 
regarded the  circumstances  of  the  supposed 
life  estate  of  the  husband  of  Mrs.  Williams 
Reynell,  that  would  only  remove  the  title 
one  step  further,  but  the  truth  is,  as  it 
turned  out,  there  was  no  such  title.  I  have 
treated  it  as  if  that  never  came  in  question. 
Capt.  Sprye  says,  in  his  first  answer,  that  this 
opinion  was  communicated  to  him  on  the 
16th  of  June,  and  that  he  was  then  for  the 
first  time  informed  what  the  interest  of  Sir 
T.  ReyneU  in  the  estate  was.  In  his  second 
answer,  he  says,  a  copy  of  the  opinion  was 
sent  to  him,  unaccompanied  by  any  note 
or  other  memorandum,  and  he  denies  that 
he  then  fully  understood  the  nature  of  Sir 
T.  Reynell's  rights.  This  denial,  it  will  be 
observed,  is  made  in  very  guarded  terms ; 
he  only  says  that  he  did  not  then  fully 
understand  what  Sir  T.  Reynell's  rights 
were,  but  in  his  former  answer  he  had  said 
that  he  was  then  first  informed  of  what  the 
interest  of  Sir  T.  Reynell  was. 

Now,  taking  the  two  answers  together, 
the  fair  and  reasonable  inference  appears 
to  me  to  be,  that  Captain  Sprye  at  this 
time,  by  means  of  the  opinion  of  Mr. 
Stinton,  had  at  least  ascertained  that  the 
interest  of  Sir  T.  Reynell  was  far  more 
valuable  than  it  had  been  originally  sup- 
posed to  be,  and  so  that  he  had  led  Sir  T. 
Reynell  into  a  treaty  on  an  erroneous  view 
as  to  his  rights.  V  nder  these  circumstances, 
it  was  the  bounden  duty  of  Capt.  Sprye 
immediately  to  put  Sir  T.  Reynell  on  his 
guard,  to  explain  to  him  that  he  had  up  to 
that  time  unintentionally  misled  him  as  to 
his  rights,  that  consequently  he  was  free  to 
disregard  all  that  had  been  done  up  to  that 
time  as  having  been  founded  in  error.  Did 
he  do  this  ?  Nothing  of  the  sort.  On  the 
contrary,  I  find  that  on  the  16th  of  June, 
after  he  had  got  the  copy  of  Mr.  Stinton's 
opinion,  he  wrote  a  long  letter  dated  on 
that  day  at  10  o'clock  p.m.  to  Sir  T.  Rey- 
nell, in  which  he  does  not  even  state  that 
the  opinion  had  been  obtained ;  he  says, 
indeed,  that  he  has  had  on  his  desk  for 
some  time  the  case  which  had  been  sub- 
mitted to  counsel,  hoping  that  he.  Sir  T. 
Reynell,  would  look  in  and  see  it.     But 


this  could  hardly  have  been  the  case  with 
the  opinion,  for  what  had  been  sent  to  him 
was,  as  he  states,  merely  a  copy  of  the 
opinion.  At  all  events,  though  he  writes 
a  long  letter,  many  passages  in  which 
satisfy  me  that  he  had  then  seen  the  opinion, 
and,  to  a  great  extent,understood  its  import, 
yet  he  does  not  give  any  hint  to  Sir  T. 
Reynell  as  to  how  much  more  beneficial  an 
interest  he  possessed  according  to  the  opin- 
ion than  had  been  originally  represented 
by  Capt.  Sprye  in  the  letter  of  the  29th  of 
April.  I  cannot  but  consider  the  omission, 
immediately  and  at  once  to  call  Sir  T.  Rey- 
nell's attention  to  the  efiect  of  the  opinion, 
as  afibrding  very  cogent  evidence  that  he 
never  intended  to  set  him  right  as  to  the 
real  nature  of  his  interests.  If  he  did  not 
at  once  put  him  on  his  guard  when  he  wrote 
to  him  at  great  length  as  soon  as  he  got  the 
opinion,  what  reason  is  there  for  supposing 
he  would  do  so  afterwards  ?  I  can  discover 
none.  There  is  no  evidence  of  his  having 
done  so.  The  probability,  as  he  did  not  do 
so  at  first  is,  that  he  would  not  do  so  after- 
wards, and  I  think  that  in  the  subsequent 
correspondence  I  discover  satisfactory,  I 
might  say  irresistible,  proof  that  no  such 
communication  ever  was  made  to  him. — 
[His  Lordship  then  referred  to  the  pro- 
ceedings in  Chancery  and  Sprye's  letters 
relating  to  them,  and  then  read  such  other 
parts  as  related  to  the  alleged  difficulties 
in  the  case,  and  the  effect  on  Sir  T.  Rey- 
nell's mind  as  shewn  in  the  letter  of  the 
11th  of  May  1844.] 

Let  us  here  pause  and  consider  what  is 
the  necessary  inference  from  these  letters. 
The  problem  to  be  solved  is  this:— Did 
Capt.  Sprye  before  he  obtained  the  con- 
veyance of  the  15th  of  July  1848,  explain 
to  Sir  T.  Reynell  that  in  his  former  letter 
he  had  made  to  him  an  erroneous  repre- 
sentation as  to  his  rights ;  had  represented 
that  to  be  contingent  and  precarious  which 
he  had  since  discovered  to  be  vested  and 
certain— had  led  him  to  suppose  that  the 
benefits  possibly  to  accrue  to  him,  could 
only  be  recovered  through  the  means  of 
expensive  legal  proceedings  of  doubtful 
result ;  whereas,  in  fact,  he  would,  on  the 
death,  without  issue,  of  Mrs.  Williams  Rey- 
nell, succeed  entirely  and  without  any  law 
proceedings  at  all  to  the  whole  of  the  pro- 
perty ?     This  I  say  is  the  question  to  be 
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solved-— and  surely  there  can  be  no  doubt 
as  to  the  answer.  The  letter  of  the  1 1th  of 
May,  which  I  have  just  read,  is  absolutely 
irreconcileable  with  the  notion  that  Sir  T. 
Rcynell  was  aware  of  the  real  nature  of  his 
rights.  There  is  no  meaning  in  the  pas- 
sage about  his  being  ready  to  withdraw 
when  Capt.  Sprye  should  find  there  was 
no  further  hope  of  success,  if  we  are  to 
believe  that  he  knew  the  property  would 
regularly,  without  any  litigation  or  con- 
troversy, devolve  on  hira  when  Mrs.  W. 
Reyneil  should  die.  The  letter  is  well 
consistent  with  the  hypothesis  that  Capt. 
Sprye  allowed  Sir  T.  Reyneil  to  proceed 
all  along  on  the  notion  that  his  rights  were 
such  as  he,  Capt.  Sprye,  had  originally  re- 
presented them — ^it  is  irreconcileable  with 
the  supposition  that  he  had  at  any  time 
explained  to  him  the  real  nature  of  these 
rights.  It  only  remains  to  add,  that  on 
receiving  this  last  letter,  Capt.  Sprye  still 
keeps  up  the  same  delusion  which  he  had 
previously  created.  Instead  of  saying,  as 
he  was  bound  to  do,  "What  do  you  mean 
by  hope  of  success  ?  There  is  no  doubt  or 
difficulty  on  the  subject — it  is  quite  cer- 
tain that  when  Mrs.  Williams  Reyneil  dies, 
we  shall  succeed  to  the  estate,  that  is  to 
say,  you  to  one  half  and  I  to  the  other." 
Instead  of  saying  this,  or  to  this  effect,  he 
keeps  up  the  delusion,  treats  the  offer  made 
by  Sir  T.  Reyneil  to  drop  the  proceedings, 
as  a  friendly  proposal,  but  to  which  he 
could  not  listen,  not  because  it  was  (as  in 
truth  it  was)  absurd  and  founded  on  igno- 
rance of  the  real  nature  of  his  interests,  but 
because  he,  Capt.  Sprye,  "was  not  of  a 
turn  or  temper  of  mind  accustomed  to  yield 
to  difficulties !"  On  these  grounds  then  I 
come  to  the  conclusion,  that  some  time 
before  the  execution  of  the  conveyance, 
probably  on  the  16th  of  June,  Capt.  Sprye 
ascertained  that  Sir  T.  Reyneil  had  an  ab- 
solute indefeasible  interest  in  the  property 
in  question,  to  recover  which,  no  legal  pro- 
ceedings whatever  would  be  necessary,  and 
that  he  nevertheless  kept  Sir  T.  Reyneil  in 
ignorance  of  what  he  had  so  found  out,  and 
allowed  him  to  proceed  on  the  erroneous 
notion  of  his  rights,  as  they  had  been 
originally  represented  by  the  letter  of  the 
29th  of  April,  and  those  which  immediately 
followed.  I  have  thus  arrived  at  the  con- 
viction, that  in   three   distinct    respects. 


Capt.  Sprye  misled  Sir  T.  Reyneil  in  the 
treaty  which  ultimately  led  to  the  execu- 
tion of  the  deed  of  conveyance  of  the  15th 
of  July  1843 :  first,  by  representing  to  him 
that  the  proposal  to  share  the  property  was 
one  usual  among  men  of  character,  and  one 
on  which  Mr.  Yonge  had  proposed  to  act; 
secondly,  by  leading  him  to  believe  that 
the  benefits  to  be  obtained  for  him  or  his 
heir,  could  only  be  so  obtained,  if  at  all, 
through  the  medium  of  a  doubtful  and 
costly  litigation ;  and,  thirdly,  by  not  ex- 
plaining to  him,  after  Mr.  Stinton'a  opinion 
had  been  obtained,  that  his  interest  was  not 
contingent  as  he  had  originally  described  it, 
but  an  absolute  indefeasible  interest  sub- 
ject only  to  the  chance  of  Mrs.  Williams 
Reyneil  leaving  issue. 

£very  one  of  these  considerations  would 
be  material  ingredients  towards  enabling 
Sir  T.  Reyneil  to  form  his  judgment  as  to 
whether  he  should  or  should  not  accede  to 
the  proposal  of  Capt.  Sprye.  If  he  had 
not  received  what  was  equivalent  to  an 
assurance  that  Mr.  Yonge  considered  the 
proposed  division  of  the  property  as  the 
usual  course  of  conducting  business  on 
such  occasions,  and  if  he  had  not  been  led 
to  suppose  that  his  interest  was  contingent, 
depending  on  the  chance  of  his  surviving 
Mrs.  Williams  Reyneil,  and  then  only  to  be 
recovered  by  expensive  and  doubtful  liti- 
gation, it  may  well  be  that  he  would  not 
have  acted  as  he  did  ;^perhaps  he  might, 
perhaps  he  might  not.  But  this  is  a  matter 
on  which  I  do  not  feel  called  upon  or 
indeed  at  liberty  to  speculate.  Once  make 
out  that  there  has  been  anything  like  de- 
ception, intentional  deception,  and  no  con- 
tract resting  in  any  degree  on  that  foundation 
can  stand.  It  is  impossible  so  to  analyse 
the  operations  of  the  human  mind  as  to  be 
able  to  say  how  far  any  particular  repre- 
sentation may  have  led  to  the  formation  of 
any  particular  resolution  or  the  adoption 
of  any  particular  line  of  conduct.  No  one 
can  reidly  do  this  with  certainty,  even  as 
to  himself,  still  less  as  to  another.  Where 
certain  statements  have  been  made,  all  in 
their  nature  capable,  more  or  less,  of  leading 
the  party  to  whom  they  are  addressed,  to 
adopt  a  particular  line  of  conduct,  it  is 
impossible  to  say  of  any  one  such  repre- 
sentation so  made,  that  even  if  it  had  not 
been  made,  the  same  resolution  would  have 
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been  taken  or  the  same  conduct  followed. 
Where,  therefore,  in  a  negotiation  between 
two  parties,  one  of  them  induces  the  other 
to  contract  on  the  faith  of  the  representa- 
tions made  to  him,  any  one  of  which  has 
been  untrue  and  known  to  the  party  so  to 
be,  the  whole  contract  is  in  this  court  con- 
sidered as  having  been  obtained  fraudu- 
lently. Who  can  say  that  the  untrue  state- 
ment may  not  have  been  precisely  that 
which  turned  the  scale  in  the  mind  of  the 
party  to  whom  it  was  addressed?  The 
case  is  not  at  all  varied  by  the  circumstance 
that  the  untrue  representation,  or  any  of  the 
untrue  representations,  may,  in  the  first 
instance,  have  been  the  result  of  innocent 
error.  If  after  the  error  has  been  dis- 
covered, the  party  who  has  innocently  made 
the  incorrect  representation,  suffers  the 
other  party  to  continue  in  error  and  act  on 
the  belief  that  no  mistake  has  been  made, 
this,  from  the  time  of  the  discovery,  be- 
comes, in  the  contemplation  of  this  Court, 
a  fraudulent  misrepresentation  even  though 
it  was  not  so  originally . 

These  are  all  principles  of  such  obvious 
justice  as  to  require  neither  argument  nor 
authority  to  illustrate  or  enforce  them,  and 
they  need  but  to  be  stated,  in  order  to  com- 
mand immediate  assent.  Tlie  only  ques- 
tion can  be  in  each  particular  case,  how  far 
the  facts  bring  it  within  the  principle?  I 
have  already  pointed  out  several  particu- 
lars in  which  I  think  these  principles  apply 
to  the  present  case ;  and,  therefore,  with- 
out inquiring  whether  there  are  or  are  not 
other  instances  of  misrepresentation  fatal 
to  the  case  of  Capt.  Sprye,  I  feel  bound  to 
say,  that  I  concur  with  Sir  James  Wigram 
in  his  conclusion,  that  the  conveyance  of 
the  15th  of  July  was  obtained  by  fraud, 
and  so  must  be  set  aside. 

It  would  not  be  right  that  I  should  leave 
unnoticed  an  argument  much  pressed  at 
the  bar,  and  which  carries  with  it  a  sem- 
blance of  justice,  but  to  which  I  have  not 
felt  it  possible  to  yield  my  assent.  It  was 
said  that  during  the  whole  of  the  negotia- 
tions Capt.  Sprye  not  only  left  Sir  Thomas 
Reynell  at  perfect  liberty  to  consult  his 
friends  and  professional  advisers,  but  even 
on  several  occasions  recommended  him  to 
do  so.  To  a  great  extent  this  certainly  was 
the  case :  and  if  the  relief  sought  in  this 
suit  had  rested  on  mere  mistake,  if  Capt. 


Sprye  had  not  by  misrepresentations  of  facts, 
which  I  cannot  treat  as  unintentional,  led 
Sir  T.  Reynell  to  believe  that  his  rights 
were  different  from  what  in  truth  they  were, 
it  may  be  that  the  argument  to  which  I  am 
now  adverting  would  have  prevailed.  In 
such  a  case,  perhaps,  this  Court  might  have 
considered  that  it  was  the  folly  of  Sir  T. 
Reynell  to  have  acted  without  advice,  and 
might  have  refused  to  assist  any  person 
who  was  so  singularly  little  alive  to  his 
own  rights.  Qui  vuU  decipi^  it  is  said, 
decipiatur.  But  no  such  question  can 
arise  in  a  case  like  the  present,  where  one 
contracting  party  has  intentionally  misled 
the  other,  by  describing  his  rights  as  being 
different  from  what  he  knew  £em  really  to 
be.  In  such  a  case  it  is  no  answer  to  the 
charge  of  imputed  fraud  to  say,  that  the 
party  alleged  to  be  guilty  of  it  recommended 
the  other  to  take  advice,  or  even  put  into 
his  hands  the  means  of  discovering  the 
truth.  However  negligent  the  party  may 
have  been  to  whom  &e  incorrect  statement 
has  been  made,  yet  that  is  a  matter  afford- 
ing no  ground  of  defence  to  the  other.  For 
no  man  can  complain  that  another  has  too 
implicitly  relied  on  the  truth  of  what  he 
has  himself  stated.  This  principle  was 
fully  recognized  in  the  case  of  Dobell  v.  Sie^ 
f  en«(14),  referred  to  by  my  learned  Brother 
in  the  course  of  the  argument. 

The  reasoning  by  which  I  have  satisfied 
myself  of  the  plaintiff's  right  to  set  aside  the 
conveyance,  also  disposes  of  that  part  of  the 
bill  of  Sir  T.  Reynell,  in  which  he  seeks  to 
have  the  contract  for  the  purchase  of  the 
other  moiety  delivered  up  and  cancelled, 
and  also  of  the  cross  suit.  For,  inde- 
pendently of  all  other  objections  to  that 
contract,  it  is  clear  Capt.  Sprye  having,  by 
what  I  must  consider  as  fraud,  put  Sir  T. 
Reynell  in  the  position  of  being  the  owner 
of  a  moiety  instead  of  the  entirety,  could 
never  deal  for  the  purchase  of  that  moiety. 
Such  dealing  is,  in  truth,  but  a  continua- 
tion of  the  original  fraud ;  and  on  that 
short  ground  I  am  clearly  of  opinion  that 
the  contract  of  the  14th  of  May  1844  must 
be  considered  as  having  been  obtained  by 
fraud,  and  must  be  delivered  up  to  be 
cancelled,  and  that  the  cross  bill  filed  for 
the  purpose  of  enforcing  a  specific   per- 

(14)  8  B.  &  C.  625 ;  8.  c.  3  Law  J.  Rep.  K.B.  89. 
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fonnance  of  that  contract  was  properly  dis- 
missed, with  costs.  My  learned  Brother 
has  pointed  out  some  trifling  additions 
which  ought  to  he  made  in  the  decree,  but 
this  does  not  go  to  the  substance  of  the  case ; 
and  we  both,  therefore,  concur  in  the  opin- 
ion that  the  costs  of  this  rehearing  must  be 
borne  by  Capt.  Sprye. 

The  decree  was  then  added  to  by  ordering 
an  injunction  against  Sprye  from  bringing 
any  action  or  proceedings  at  law  against 
Lady  Elizabeth  as  executrix  or  devisee  of 
Sir  Thomas,  upon  or  in  respect  of  the  two 
instruments  declared  by  the  decree  to  be 
void,  and  the  counsel  for  Lady  Elizabeth 
gave  for  her  an  undertaking  that  she  would 
abide  by  any  order  the  Court  might  make 
concerning  the  deed  of  indemnity. 


Lords  Justicbs.  *\ 

1852.  >      8PRYB  O.  RBTNELL. 

March  25,  26.  J 

Casts — Stay  of  Proceedings — Waiver — 
Supplemental  Bill  in  the  nature  of  a  Bill  of 
Review, 

A  party  was  ordered  to  pay  the  general 
costs  ofcertam  suits.  Pending  an  appeal^ 
he  moved  for  leave  to  file  a  tupplemental 
bill  in  the  nature  of  a  biU  of  review,  and 
obtained  leave  to  do  so  on  deposiHng  501, 
with  the  Registrar,  and  he  was  ordered  to 
pay  the  costs  of  the  motion.  He  paid  the 
50/.,  but  not  the  costs  of  the  motion,  and 
filed  a  supplemental  biU ;  but  the  Court  held 
that  the  payment  of  the  costs  of  the  motion 
was  a  condition  annexed  to  the  order  giving 
leave  to  file  the  supplemental  bill,  and  that 
therefore  all  proceedings  in  the  supplemental 
suit  must  be  stayed  until  payment  of  them. 

Where  a  party  is  ordered  to  pay  the  general 
costs  of  a  suit,  and  also  the  costs  of  a  parO^ 
cular  motion,  and  then  files  a  bill  against  the 
party  entitled  to  aU  those  costs,  if  the  latter 
moves  to  stay  all  proceedings  in  the  new  suit 
until  the  costs  of  the  particular  motion  are 
paid,  thtU  is  a  waiver  of  any  right  he  may 
have  to  stay  proceedings  until  the  general 
costs  of  the  suit  are  paid,  and  the  Court  wUl 
only  stay  the  proceedings  until  payment  of 
the  costs  of  the  particular  motion. 


By  a  decree,  dated  the  6th  of  November 
1849,  in  the  causes  of  i^eyn^/Zv.  Sprye  snd 
Sprye  v.  Reynell  (1),  the  defendimt  in 
the  first  and  the  plaintiff  in  the  second 
suit,  Richard  Samuel  Mare  Sprye,  was 
ordered  to  pay  the  costs  of  Lady  Elizabeth 
Reynell,  one  of  the  parties  to  those  suits. 
This  decree  was  appealed  from,  and  before 
the  hearing  of  it,  Mr.  Sprye  moved,  on  the 
20th  of  November  1851,  against  that  lady 
and  her  solicitors,  Messrs.  Walker  & 
Grant,  for  the  production  of  documents, 
and  for  leave  to  file  a  supplemental  bill  in 
the  nature  of  a  bill  of  review ;  whereupon 
it  was  ordered  that  the  motion  for  produc- 
tion be  refused  with  costs,  but  leave  was 
given  to  file  the  bill  upon  Mr.  Sprye  depo- 
siting 50/.  with  the  Registrar,  to  antmer 
costs,  in  case  the  Court  should  think  fit  to 
award  coats  in  respectof  the  proceedings  had 
since  the  decree,  and  Mr.  Sprye  was 
ordered  to  pay  the  costs  of  the  application, 
and  the  hearing  of  the  appeal  was  stayed. 
The  decree  was  ultimately  affirmed,  the 
appeal  being  dismissed  with  costs.  On 
the  15th  of  January  1852,  Mr.  Sprye 
having  deposited  the  50/.,  filed  his  supple- 
mental bill  in  the  nature  of  a  biU  of  review, 
against  Lady  Elizabeth  Reynell,  Mr. 
Lawrence  Walker,  Mr.  Arthur  Walker, 
(two  of  the  firm  of  solicitors  of  Walker, 
Grant  &  Co.)  and  Mr.  Charles  Wilson, 
and  appearances  were  entered  on  the  19th 
of  the  same  month.  The  costs  ordered  to 
be  paid  by  the  decree  of  the  6th  of  Novem- 
ber 1849  not  having  been  paid,  an  attach- 
ment was  issued  against  Mr.  Sprye,  and  a 
similar  proceeding  was  taken  against  him 
for  non-payment  of  the  costs  given  by  the 
order  of  the  20th  of  November  1 85 1 .  An 
application  was  made  on  the  1st  of  March 
1852  to  the  Master,  in  the  supplemental 
suit,  on  behalf  of  Lady  Elizabeth  and  Mr. 
Lawrence  Walker,  and  Mr.  Arthur  Walker, 
that  the  time  for  Uieir  answering  might  be 
enlarged  for  six  weeks  after  Mr.  Sprye 
should  have  paid  the  costs  directed  by 
the  order  of  the  20th  of  November  1851. 
On  the  following  day,  a  motion  was  made 
on    behalf  of   the    same    parties   before 

(1)  These  oeiues  ere  reported  on  minor  points, 
16  Liiw  J.  Rep.  (V3.)  CbeBp.  117,  U$,  end  on/*, 
p.  18.  The  esse  vpoa  appetl  will  be  found,  mU, 
p.  69$. 
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Vice  Chancellor  Parker,  that  all  proceed- 
ings against  them  for  want  of  answer 
might  be  stayed  until  four  weeks  after 
the  plaintiff,  Mr.  Sprye,  should  have  paid 
to  them  the  costs  directed  to  be  paid  by 
him  by  the  order  of  the  20th  of  November 
1851,  giving  him  leave  to  file  the  new  bill, 
and  for  non-payment  of  which  he  was  then 
in  contempt,  or  in  case  the  Court  should 
not  think  fit  so  to  order,  then  that  the  said 
defendants  might  have  four  weeks  further 
time  to  answer.  The  Vice  Chancellor  made 
an  order,  giving  the  four  weeks'  further 
time,  without  prejudice  to  an  application 
to  stay  the  proceedings  in  the  suit.  On 
the  8th  of  March,  a  motion  was  made 
before  Vice  Chancellor  Parker  in  the  same 
suit,  and  on  behalf  of  the  said  parties,  that 
all  proceedings  in  that  cause  against  the 
defendants,  Lady  Elizabeth  Reynell,  and 
Lawrence  Walker,  and  Arthur  Walker,  for 
want  of  their  answers,  might  be  stayed 
until  three  weeks  after  Mr.  Sprye  should 
have  paid  to  the  three  defendants  the  costs 
directed  to  be  paid  by  him  by  the  order  in 
the  suits  of  Reynell  v.  Sf>rffe  and  Sprye  v. 
jReynell^  d&ted  the  20th  of  November  1851, 
and  should  have  cleared  his  contempt ;  and 
that  all  proceedings  in  this  cause  against 
Lady  Elizabeth  Reynell  for  want  of  an 
answer  might  be  stayed  until  three  weeks 
after  the  said  plaintiff  should  have  paid 
not  only  Uie  said  costs,  but  also  other  costs 
in  the  said  suits  of  ReyneU  v.  Sprye  and 
Sprye  v.  ReyneU^  for  non-payment  of 
which  to  the  said  Lady  Elizabeth  Reynell 
he  was  then  in  contempt,  and  should  have 
cleared  his  contempt.  The  Vice  Chancellor 
held  that  as  the  Court  had  given  Mr. 
Sprye,  by  the  order  of  the  20th  of  Novem- 
ber 1851,  liberty  to  file  the  new  bill,  on  a 
condition  which  he  had  fulfilled,  namely, 
the  payment  of  the  50/.  to  the  Registrar, 
the  motion  must  be  refused  with  costs. 
His  Honour  stated  his  opinion  to  be,  that 
the  payment  of  the  costs  was  not  made  a 
condition  precedent,  to  be  performed  before 
the  filing  of  the  bill.  From  this  order 
Lady  EUzabeth  Reynell,  Mr.  Lawrence 
Walker,  and  Mr.  Arthur  Walker  appealed. 

Mr.  Lloyd,  Mr,  MalmB,  and  Mr, 
Shapiert  for  the  appeal.— The  only  rational 
construction,  having  regard  to  the  uniform 
practice  of  the  Court,  of  the  order  of  the 
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20th  of  November  1851,  by  which  leave 
was  given  to  Mr.  Sprye  to  file  his  supple- 
mental bill  in  the  nature  of  a  bill  of  review, 
is,  that  he  was  required  to  pay  the  costs 
before  he  should  file  that  bill.  That  was 
a  condition  precedent,  imposed  by  the 
Court  as  the  term  of  such  indulgence  being 
granted.  He  has  not  performed  that  con- 
dition ;  and  the  case  of  Partridge  v.  Us- 
borne  (2)  is  explicit  to  shew  that,  unless 
under  very  special  circumstances,  which 
do  not  occur  here,  a  party  will  not  be 
allowed  to  prosecute  a  supplemental  bill 
in  the  nature  of  a  bill  of  review  unless  he 
performs  at  the  proper  time  all  that  the 
decree  commands  him  to  do.  In  that  case 
the  time  for  the  payment  of  money  had  not 
arrived,  but  here  it  has ;  and  there  Lord 
Lyndhurst  said  that  if  the  money  were  not 
paid  when  the  period  should  arrive,  or  if  it 
turned  out  upon  inquiry  that  a  period  had 
arrived,  and  an  application  were  made 
founded  on  the  de&ult,  that  would  lead 
him  to  a  different  conclusion  from  that 
which  he  had  arrived  at.  The  rule  is  laid 
dovm  very  clearly  in  the  third  and  fourth 
of  Lord  Bacon's  Orders  (3).  In  WUson  v. 
Bates  (4),  before  Lord  Cottenham,  the 
practice  that  proceedings  will  be  stayed 
until  costs  are  paid  is  fully  recognized,  and 
more  especially  in  Price  v.  Dakon,  cited  in 
page  204  of  the  same  reports,  where  it  is 
stated  ^'  Upon  a  motion  by  the  defendant 
that  all  proceedings  for  want  of  answer 
might  be  stayed  until  the  plaintiff  had  paid 
certain  costs,  the  Court  gave  the  defendant 
three  weeks  time  to  answer,  after  the  costs 
should  have  been  paid."  In  a  much  more 
recent  case,  decided  by  one  of  your  Lord- 
ships when  Vice  Chancellor,  and  sitting 

(2)  6  RusB.  195;  B.C.  7  Law  J.  Rep.  Cbanc.  49. 

(3)  BeameB^s  Orders,  8  : — '*  No  bill  of  review 
•hall  be  admitted,  or  any  other  new  bill,  to  change 
matter  decreed,  except  the  decree  be  first  obeyed 
and  performed ;  as,  if  it  be  for  land,  that  the  pos- 
session be  yielded ;  if  it  be  for  money,  that  the  money 
be  paid  ;  if  it  be  for  cTidences,  that  the  eyidenoes  be 
brought  in ;  and  so  in  other  eases  which  stand  upon 
the  strength  of  the  decree  alone.  But  if  any  act  be 
decreed  to  be  done,  which  eztinguisheth  the  party's 
right  at  the  common  law — ^as  making  of  assurance  or 
release,  acknowledging  satisfaction,  cancelling  of 
bonds  or  evidences,  and  the  like, — those  parts  of  the 
decree  are  to  be  spared  until  the  bill  of  review  be 
determined ;  but  such  sparing  is  to  be  warranted 
by  public  order  made  in  court.*' 

(4)  3  Myl  &  Cr.  197 ;  s.  e.  7  Law  J.  Rep.  (n.b.) 
Ciianc.  131. 
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for  Sir  James  Wigram,  Bradbury  v.  Shawe 
(5),  and  in  which  JVilson  v.  Bates  was  cited, 
an  order  was  made  staying  all  proceed- 
ings until  the  plaintiff  should  have  cleared 
his  contempt  by  the  payment  of  the  costs. 

[Lord  Justice  Knight  Bruce. — From 
the  report,  it  is  plain  that  I  made  the  order 
with  great  reluctance,  under  pressure,  as 
it  were,  of  Wilson  v.  Bates.  The  order  was 
made,  also,  very  near  August.] 

Mr.  BetheU  and  Mr.  Terrell,  for  Captain 
Sprye,  argued  that  there  was  no  sufficient 
reason  stated  why  proceedings  should  be 
stayed.  Besides  the  doubt  entertained 
by  one  of  their  Lordships,  as  stated  in 
Bradbury  v.  Shatee,  of  the  soundness  of 
Wilson  y.  Bates,  the  late  Sir  Lancelot 
Shad  well  in  Bickford  v.  Skewes  (6)  refused 
a  motion  that  a  trial  should  be  postponed 
until  a  defendant  should  have  cleared  his 
contempt  of  the  non-payment  of  costs. 
There  Wilson  v.  Bates  and  Price  v.  DaUon 
were  both  cited,  and  his  Honour  said  that, 
although  the  cases  cited  afforded  some 
countenance  for  the  application,  he  could 
not  think  they  warranted  it ;  and  he  should 
therefore  refuse  the  motion  with  costs.  The 
case  of  King  v.  Bryant  (7)  was  also  cited. 

Lord  Justice  Knioht  Bruce.  —  This 
motion  divides  itself  into  two  parts,  namely, 
the  general  costs  of  the  two  suits  of  Rey^^ 
nell  V.  Sprye  and  Sprye  v.  ReyneU,  in 
which  a  decree  has  been  made,  and  the 
costs  of  the  motion  in  the  month  of 
November  last.  As  to  the  costs  of  the 
motion  in  the  month  of  November  last, 
my  original  impression  was  against  Lady 
Elizabeth  Reynell  and  Messrs.  Walker, 
Grant  &  Co.  or  at  least  against  the  latter ; 
but  the  progress  of  the  argument  has 
changed  that  impression.  The  motion 
was  made  in  a  cause  in  which  Lady  Eliza- 
beth Reynell  was  a  party,  and  it  relates 
to  the  subject-matter  of  that  cause.  It 
desired  the  production  of  certain  documents 
for  the  purpose  of  an  application  for  a  re- 
hearing, pending  an  appeal  in  that  cause. 
It,  moreover,  asked  leave  to  file  after  the 
decree  a  supplemental  bill,  and  it  made 
parties  to  that  motion  four  gentlemen,  de- 

(6)  14  Jurist,  1042. 

(6)  10  Sim.  193. 

(7)  3  Myl.  &  Cr.  191 ;  s.  c.  7  Law  J.  Rep.  (n.b.) 
Chanc  167. 


scribing  them  by  the  names  of  Messrs. 
Walker,  Grant  &  Co.  The  Court  on  that 
occasion  adjudicated  without  any  consent, 
I  believe,  as  to  that  part  of  it,  that  Captain 
Sprye,  who  made  the  motion,  should  pay 
the  costs  of  it,  that  is,  the  costs  of  Lady 
Elizabeth  Reynell  and  of  these  gentlemen, 
and  that  direction  formed  part  of  an  order 
which  gave  leave  to  him  to  file  the  present 
bill.  The  consequence  is,  that  these  costs 
not  being  paid,  the  condition  annexed  to 
that  order  has  not  been  fulfilled.  The 
order  which  gave  leave  to  file  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review, 
although  it  also  asks  in  the  alternative,  or 
otherwise,  to  set  aside  the  decree  upon  the 
ground  of  alleged  fraud,  not  being  complied 
with,  my  learned  Brother  and  myself  are 
of  opinion  that,  as  the  subjects  are  so  inti- 
mately connected  together  by  the  means 
which  I  have  mentioned,  there  is  a  right 
on  the  part  of  Lady  Elizabeth  Reynell, 
and  on  the  part  of  two  of  the  solicitors 
whom  I  have  mentioned,  who  have  been 
made  parties  to  the  present  bill  to  stay  the 
proceedings  under  the  present  bill  until 
those  particular  costs  have  been  paid; 
namely,  the  costs  given  to  Lady  Elizabeth 
Reynell  and  to  Messrs.  Walker,  Grant  &  Co. 
by  the  order  of  the  20th  of  November  1851. 
Nothing  has  taken  place  to  waive  the  right 
to  the  payment  of  those  costs,  for  they  have 
been  claimed  on  every  occasion.  As  I 
understand,  they  were  claimed  before  the 
Master,  and  they  were  claimed  by  the 
application  made  to  the  Vice  Chancellor 
Sir  James  Parker  for  the  order;  I  mean 
that  the  costs  were  claimed  by  the  motion 
under  which  Sir  James  Parker  made  the 
order  now  appealed  from,  and  the  right  to 
which  is  reserved  by  that  order.  With  re- 
spect, however,  to  Uie  general  costs  of  the 
suits  ReyneU  v.  Sprye  And  Sprye  v.  ReyneU, 
in  which  the  decree  was  made,  it  is  arguable 
whether  a  case  of  waiver  has  been  estab- 
lished or  not,  and  therefore  as  to  that  fact 
the  Court  would  hear  a  reply. 

Lord  Justice  Lord  Cranworth. — What 
my  learned  Brother  has  said  represents 
precisely  the  view  I  take  of  this  matter. 

Mr.  Lloyd  replied  upon  the  question  of 
waiver,  and  contended  that  alUiough  the 
original  application  did  not  in  express 
terms  add  the  costs  of  the  suit,  still  it  must 
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be  considered,  that  so  far  as  they  were  con- 
cerned, the  appellants  relied  on  the  well- 
known  practice  of  the  Court,  so  as  to  ex- 
clude the  notion  of  a  waiver  of  any  part  of 
their  rights. 

Lord  Justice  Lord  Cranworth. — My 
learned  Brother  and  myself  are  both  of 
opinion  that  with  respect  to  these  costs, 
that  is,  the  general  costs  of  the  suit,  ex- 
cluding the  costs  of  the  order  of  the  20th 
of  November  last,  there  has  been  that 
which  amounts  to  a  waiver  on  the  part  of 
Mr.  Lloyd's  clients;  and  for  this  reason, 
which  may  be  reduced  to  a  very  simple 
form:  suppose  the  application  for  time 
had  been  an  application  having  no  reserva- 
tion at  all :  suppose  it  to  have  been  not 
four  weeks  after  any  particular  act  to  be 
done,  but  simply  four  weeks'  further  time 
to  answer,  that  would  have  been  a  waiver 
of  any  right  to  stay  the  proceedings :  that 
is  not  disputed.  Now,  what  is  applied  for 
is  four  weeks  after  the  particular  act  is 
done;  that  is  not  an  absolute  waiver,  it 
is  no  waiver  on  that  particular  act  being 
done ;  but  that  particular  act  being  done, 
the  application  is  the  same  as  if  it  had  been 
an  application  for  time,  there  being  no  re- 
striction. That  is  the  view  we  take  of  it, 
and  therefore  the  motion  will  be  refused  so 
far ;  that  is,  we  think  that  the  motion  ought 
to  be  granted  with  reference  to  the  costs  of 
the  motion  of  the  20th  of  November  last, 
and  refused  as  to  the  more  extended  ap- 
plication. The  appeal  will  be  partly 
granted  and  partly  refused.  The  proper 
course  will  be  that  the  order  should  be 
made  without  any  costs  in  the  court  below, 
and  no  costs  now.  All  proceedings  against 
Lady  Elizabeth  Reynell  and  the  Messrs. 
Walker  will  be  stayed  until  three  weeks 
after  the  plaintiff  shall  have  paid  the  costs 
given  by  the  order  of  the  20th  of  Novem- 
ber last ;  and  let  the]  order  of  the  Vice 
Chancellor  be  varied  accordingly. 

Lord  Justice  Knight  Bruce. — On  the 
ground  of  waiver  we  decline  to  stop  the  pro- 
ceedings in  this  suit  in  the  nature  of  a 
supplemental  suit,  until  the  costs  in  the 
other  suits  mentioned  in  the  order  of  the 
20th  of  November  are  paid.  No  costs  on 
either  side. 


Kindersley,  V.C. 

March  22.         I  miles  v.  durnpord. 
Lords  Justices.      (  DURNFORD  r.  wood. 
July  2.  ; 

Mortgage — Executor — Parties, 

An  executor  borrowed  money  upon  a  re- 
presentation  thai  it  was  wanted  for  the  pur- 
poses  of  his  testator*s  estate.  The  money 
was  lent  upon  the  personal  security  of  the 
executor,  who  afterwards  mortgaged  part  of 
the  testator* s  property  as  a  security  for  the 
money  antecedently  advanced:  —  Held,  by 
the  Vice  Chancellor,  that  the  onus  of  proof 
lay  on  the  person  who  advanced  the  money, 
to  shew  that  it  was  applied  for  executorship 
purposes:  but 

Held,  on  appeal,  that  there  was  no  evi^ 
dence  to  shew  that  the  advances  were  not 
made  for  executorship  purposes;  and  the 
bill  was  dismissed. 

The  plaintiff  was  the  representative  not 
only  of  the  executor,  who  had  borrowed  the 
money,  but  also  of  the  original  testator,  and 
in  the  latter  character  he  sought  to  impeach 
the  mortgage: — Held,  by  the  Vice  Chan' 
cellar,  that  the  plaintiff,  although  he  was 
executor  of  the  original  testator,  in  which 
character  he  might  sue,  could  not  repudiate 
the  character  of  representaJtive  to  the  exe- 
cutor, who  could  not  sue  :  but 
*    Held,  contra,  on  appeal. 

The  bill  stated,  that  John  Punter,  the 
elder,  was  possessed,  amongstotherproperty, 
of  three  leasehold  houses  in  Earl  Street, 
Lisson  Grove.  That  by  his  will,  dated  in 
January  1846,  he  gave  all  his  property, 
including  these  three  houses,  to  his  son 
John  Punter  on  trust  to  pay  his  debts  and 
also  a  mortgage  on  the  three  houses  in 
Lisson  Grrove,  if  it  should  be  still  subsisting 
at  his  death ;  and  subject  to  the  payment  of 
debts,  frc,  the  property  was  to  be  equally 
divided  between  John  Punter,  his  son,  and 
his  brothers  and  sisters. 

The  testator  appointed  his  son  sole  exe- 
cutor of  his  will,  but  declared  that  if  he 
should  die  in  the  lifetime  of  the  plaintiff 
John  Miles,  then,  after  the  decease  of  his 
said  son,  the  testator  appointed  the  plain- 
tiff his  sole  executor.  Upon  the  death  of 
the  testator,  in  May  1846,  his  will  was 
proved  by  John  Punter,  the  son,  who  died 
in  September   1849  intestate,  and  there- 
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upon  probate  of  the  testator's  will  was 
granted  to  the  plaintiff,  who  also  took  out 
letters  of  administration  to  the  son.  The 
bill  stated  that  the  residuary  personal  estate 
of  the  testator  possessed  and  received  by 
his  son  John  Punter  was  far  more  than 
sufficient  to  pay  his  funeral  and  testamen- 
tary expenses,  including  the  mortgage  debt 
on  the  three  houses  in  Earl  Street,  Lisson 
Grove. 

The  plaintiff  then  alleged  that  the  said 
three  houses  of  the  testator  in  Lisson  Grove 
were  advertised  for  sale  at  the  instance  of 
the  defendant  Elizabeth  Dumford,  who 
claimed  to  be  entitled  thereto  as  the  mort- 
gagee thereof,  under  a  mortgage  with  a 
power  of  sale,  executed  to  her  by  the  said 
John  Punter,  the  son,  and  purporting  to 
bear  date  the  14th  of  April  1849.  That  in 
such  mortgage  it  was  recited,  that  upon 
the  application  and  request  of  the  said 
John  Punter,  the  son,  the  said  defendant 
Elizabeth  Dumford  had,  at  divers  times 
between  the  month  of  October  1846  and 
February  1848,  advanced  and  lent  to  the 
said  John  Punter,  the  son,  several  sums  of 
money,  amounting  together  to  the  sum  of 
600/.,  and  that  the  sum  of  850/.,  part  of 
the  said  sum  of  600/.,  was  so  advanced  and 
lent  to  the  said  John  Punter,  the  son,  for 
the  purpose  of  enabling  him  as  such  exe- 
cutor as  aforesaid  to  pay  off  and  discharge 
a  certain  mortgage  debt  of  250/.  and  in- 
terest, to  Henry  Smart,  charged  upon  the 
said  three  houses  in  Lisson  Grove,  and  also 
to  pay  certain  charges  which  the  said  John 
Punter,  the  son,  had  incurred  as  such  exe- 
cutor, in  and  about  the  said  testator's  estate, 
and  that  the  said  Elizabeth  Dumford  had 
taken  other  security  for  the  remainder  of 
the  said  sum  of  600/.,  and  that  there  was 
then  due  from  the  said  J.  Punter,  the  son, 
as  such  executor,  to  the  said  Elizabeth 
Dumford,  in  respect  of  the  said  sum  of  350/. 
and  the  interest  thereon,  the  sum  of  370/. 
And  that  the  said  J.  Punter,  the  son,  not 
being  able  to  pay  the  said  sum  of  370/., 
had  proposed  and  agreed  to  execute  to  the 
defendant  a  mortgage  of  the  said  three 
houses,  for  securing  repayment  of  the  said 
sumof  370/.  with  interest  thereon  in  manner 
thereinafter  mentioned. 

The  bill  then  set  forth  the  mortgage 
made  in  pursuance  of  this  recital,  which 
contained,  amongst  other  usual  clauses,  a 


power  of  sale  given  to  the  defendant  upon 
her  giving  three  calendar  months'  notice 
of  her  intention  to  the  said  J.  Punter,  the 
son,  or  the  executor  for  the  time  being  of 
the  testator.  The  bill  alleged  that  the 
defendant  did  not  give  to  the  said  J .  Punter, 
the  son,  and  had  not  given  to  the  plaintiff 
the  notice  required  by  the  mortgage  deed ; 
that  the  debts  due  and  owing  by  the  testator 
J.  Punter  at  his  decease  were  very  few  and 
trifling,  but  that  at  the  time  of  the  execu- 
tion of  the  said  mortgage  there  was  a  large 
sum  of  money  due  and  owing  from  J.  Pun- 
ter, the  son,  to  the  estate  of  his  father,  and 
that  J.  Punter,  the  son,  borrowed  the  whole 
of  the  sum  of  600/.  mentioned  in  the  mort- 
gage from  the  defendant  to  answer  his  own 
occasions,  and  not  for  the  purpose  of  dis- 
charging any  debts  of  the  testator,  or  of 
paying  any  charges  incurred  in  and  about  the 
estate  of  the  testator,  and  that  at  the  time 
the  said  J.  Punter,  the  son,  executed  the 
said  mortgage  to  the  defendant,  she  well 
knew,  or  had  good  reason  to  suspect,  Jthat 
he  had  borrowed  the  whole  of  the  said  sum 
of  600/.  for  his  own  occasions,  and  not  for 
the  purpose  of  paying  any  debts  of  the  tes- 
tator, or  any  charges  incurred  by  J.  Punter, 
the  son,  in  and  about  the  estate  of  the 
testator. 

The  bill  charged  that  the  said  sum  of 
600/.  was  lent  by  the  defendant  to  J.  Pun- 
ter, the  son,  in  six  different  sums,  and  at 
different  times,  upon  his  personal  security, 
and  that  at  the  respective  times  of  such 
loans  being  made,  the  said  defendant  did 
not  know,  and  had  not  any  reason  to  believe 
or  suspect  that  the  said  J.  Punter,  the  son, 
was  the  executor  of  his  father,  and  that  the 
said  several  sums  of  money  were  lent  and 
advanced  by  the  defendant  upon  the  belief 
that  they  were  lent  for  his  own  purposes, 
and  she  treated  such  several  sums  as  his 
private  debts.  That  imder  these  circum- 
stances the  defendant  was  bound  to  inquire 
and  ascertain  whether  any  part  of  the  said 
sumof  600/.  had  been  required  or  expended 
by  the  said  J.  Punter,  the  son,  for  or  in 
paying  any  charge  incurred  by  him  as  the 
executor  of  his  father. 

The  bill  further  alleged  that  shortly  after 
the  several  advances  were  made  by  the 
defendant  to  John  Punter,  and  on  the  30th 
of  October  1848,  the  said  J.  Punter  de- 
posited some  of  the  deeds  relating  to  the 
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testator's  estate  with  the  defendant  by  way  of 
security  for  the  sums  so  advanced,  and  tiiat 
this  equitable  mortgage  was  made  for  the 
whole  sum  of  600/. » and  the  defendant  had 
filed  a  bill  in  this  court  against  the  said 
J.  Punter  for  the  purpose  of  compelling 
payment  of  the  money,  or  a  sale  of  the 
property.  The  bill  prayed  an  injunction 
to  restrain  the  sale  of  the  three  houses,  and 
that  it  might  be  declared  that  the  before- 
mentioned  mortgage  executed  by  J.  Pun- 
ter, the  son,  was  not  a  valid  mortgage, 
and  that  such  mortgage  did  not  in  any 
manner  aflfect  the  estate  of  the  testator,  or 
any  part  thereof,  or  the  said  three  houses 
in  Lisson  Ghrove,  and  that  the  defendant 
might  be  ordered  to  deliver  up  the  mort- 
gage to  be  cancelled. 

There  wasacross-bill  filed  by  Mrs.  Dum- 
ford,  praying  that  a  subsequent  mortgage 
to  a  Mr.  Wood  might  be  declared  fraudu- 
lent and  void,  or,  at  all  events,  postponed 
to  her  mortgage,  and  that  the  mortgage  to 
Mrs.  Dumford  might  be  redeemed. 

During  the  progress  of  this  suit  a  motion 
for  an  injunction  was  made,  which  was  sub* 
mitted  to. 

il/r.  Stuart  and  Mr*  Nalder  appeared 
for  the  plaintiff,  and  contended  that  there 
was  nothing  to  shew  that  the  money  had 
been  advanced  for  executorship  purposes. 
It  was  advanced  in  small  sums  to  the  exe- 
cutor J.  Punter,  without  any  security  being 
taken.  Afler  the  last  advance,  an  equitable 
mortgage  by  deposit  of  deeds  was  created ; 
but  it  was  not  until  the  defendant  attempted 
to  enforce  payment  of  the  money  that  the 
mortgage  now  set  up  by  the  defendant  was 
made.  There  were,  at  any  rate,  circum- 
stances of  suspicion  sufficient  to  entitle  the 
plaintiff  to  an  inquiry  whether  any  of  the 
advances  were  made  to  J.  Punter  in  his 
character  of  executor. 

M^Leod  V.  Drumnumdf  14  Yes.  353. 

Keane  v.  Robarta,  4  Madd.  332, 
were  cited. 

Mr.  fViUeock  and  Mr,  Giffard,  for  the 
defendant  submitted  that  it  was  to  be 
presumed  the  executor  obtained  the  money 
for  the  purpose  of  his  testator's  estate,  as 
alleged  upon  the  mortgage,  unless  the  con- 
trary could  be  shewn.  The  plaintiff  was 
bound  by  the  recitals  in  the  mortgage  deed. 


The  defendant  had  no  means  of  knowing 
that  the  executor  was  not  dealing  honestly, 
and  there  was  no  allegation  that  she  was  in 
the  position  of  a  party  colluding  with  the 
executor  when  she  took  the  mortgage.  It 
was  requisite  that  the  executor  should  go 
forth  to  the  world  as  a  person  accredited 
by  the  testator.  If  an  inference  could  be 
drawn  from  all  the  circumstances,  that  the 
money  was  lent  for  the  executor's  personal 
use,  Uien,  no  doubt,  it  would  be  impossible 
to  enforce  the  mortgage ;  but  there  was  no 
rule  whatever  that  the  money  was  to  be 
considered  as  advanced  for  personal  use, 
merely  because  it  was  lent  before  any  security 
was  given.  It  was  held,  upon  all  the  autho- 
rities, that  a  person  lending  money  to  an 
executor  was  not  bound  to  see  to  the  appli- 
cation of  itr—  Watkins  v .  Cheek  ( 1 ),  Eland  v . 
Eland(2)  and  Griffith  v.  Fanhetfthuffsen^S). 
There  was  another  objection  in  this  case, 
that  the  plaintiff  had  no  power  to  sue.  He 
was,  no  doubt,  the  representative  of  the 
original  testator,  J.  Punter  the  father,  but 
he  was  also  the  representative  of  John 
Punter  the  younger,  the  person  who  had 
executed  this  deed,  and  in  the  latter  cha- 
racter the  plaintiff  could  not  sue  to  set 
aside  the  mortgage. 

Mr.  Stuarty  in  reply,  said,  the  plaintiff 
could  not  be  precluded  from  protecting  the 
estate  of  the  original  testator  fi-om  his 
merely  happening  to  fill  the  character  also 
of  representative  of  the  person  who  had 
committed  the  fault.  The  plaintiff  was 
suing  exclusively  in  his  character  of  exe- 
cutor to  the  original  testator,  and  not  as 
administrator  to  the  son,  and  this  course  he 
was  bound  to  take  for  the  protection  of 
the  estate. 

KiNDERSLEY,  V.C. — The  testator  died 
in  May  1846,  and  his  son,  John  Punter 
the  younger,  was  appointed  executor  and 
proved  the  wOl.  At  different  periods 
between  the  14th  of  October  1846  and 
February  1848,  John  Punter  borrowed 
firom  Mrs.  Dumford  sums  of  money, 
generally  100/.  at  a  time,  representing 
that  he  wanted  them  for  executorship  pur- 

(1)  2  Sim.  &  S.  199. 

(2)  1  Beav.  235 ;  8.c.  4  Myl.  6c  Cr.  420;  8  Law 
J.  Rep.  (N.s.)  Chanc.  289. 

(3)  9  Hare,  85 ;  s.  c.  20  Law  J.  Rep.  (n.s.)  Chanc 
337. 
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poses,  and  she  lent  him  those  sums  up  to 
600/.,  the  last  advance  being  in  Febraary 
1848.  It  appears  that  the  testator  owed 
to  a  person  named  Smart  the  sum  of  250/., 
and  he  wanting  payment,  a  sum  of  501, 
was  paid  in  1847f  and  the  rest  of  the 
money  was  paid  on  the  2nd  of  February 
1848,  which  was  after  the  200/.  was  bor- 
rowed from  Mrs.  Dumford  by  Punter.  It 
does  not  appear  that  at  the  time  these 
advances  were  made  to  Punter  there  was 
any  agreement  to  give  security  for  them. 
The  effect  of  the  advances  when  made  was 
this,  that  they  were  advanced  on  private 
security  of  Punter  hinuielf.  and  not  giving 
any  lien  on  the  testator's  property;  and 
any  remedy  which  Mrs.  Dumford  might 
have  sought  to  enforce  was  only  against 
Punter  individually  and  not  as  executor. 
They  were  made  to  him  alone,  though  they 
might  have  been  for  executorship  purposes, 
and  if  all  had  been  paid  for  the  benefit  of 
the  testator's  estate,  still  the  loan  to  him 
was  personal,  there  being  no  agreement  as 
to  any  mortgage  or  security  on  the  testa- 
tor's assets,  at  the  time  the  advances  were 
made.  On  the  30th  of  October  1848, 
which  was  after  the  last  advance  was  made. 
Punter  deposited  the  deeds  of  the  leasehold 
property  of  the  testator  with  Mrs.  Dum- 
ford, by  way  of  securing  the  money  advanced 
to  him,  and  that  equitable  mortgage  seemed 
to  have  been  as  a  security  for  the  whole. 
I  see  no  reason  for  supposing  that  the 
mortgage  was  for  less  than  the  whole 
amount  of  the  advances.  That  equitable 
mortgage  having  been  given  in  1848,  in 
Febmary  1849  Mrs.  Dumford  attempted 
to  enforce  payment  of  the  security,  and  a 
common  equitable  mortgagee's  bill  was 
filed.  The  transaction  is  tibere  treated  as 
the  private  transaction  of  Punter.  There 
was  nothing  said  about  its  being  to  Punter, 
in  the  character  of  executor  to  his  father. 
On  the  other  hand,  I  do  not  see  that  there 
was  any  necessity  for  that,  as  between  Mrs. 
Dumford  and  Punter,  as  for  the  purpose  of 
a  mortgage  or  sale  it  was  not  necessary  to 
make  such  a  case  on  that  bill.  The  bill 
treated  it  as  a  private  transaction ;  but  in 
consequence  of  that  bill,  shortly  afterwards 
in  April  1840,  Punter  executed  an  actual 
mortgage  deed  to  Mrs.  I)umford  for 
securing,  not  the  whole 600/.  butonly  370/., 
and  the  recitals  were  in  this  shape :— It  was 


stated  that  on  the  application  and  request 
of  J.  Punter,  the  defendant,  Mrs.  Dam- 
ford,  at  divers  periods,  from  October  1846 
to  February  1848,  advanced  and  lent  to 
the  said  J.  Punter  several  sums  of  money 
amounting  together  to  600/.,  and  that  the 
sum  of  350/.  part  of  the  600/.  was  so  ad- 
vanced and  lent  to  Punter  to  enable  him 
as  such  executor  to  pay  off  and  discharge 
a  mortgage  debt  of  250/.  and  interest  to 
Smart,  charged  upon  the  three  houses, 
and  also  to  pay  certain  chaiges  which 
Punter  had  incurred  as  such  executor, 
and  in  and  about  the  testator's  estate,  and 
that  the  said  defendant  had  taken  other 
security  for  the  remainder  of  the  600/. 
Then  it  proceeds  to  state  as  to  the  350/., 
that  there  was  something  due  for  interest, 
making  altogether  370/. ;  and  the  mortgage 
was  made  for  that  sum. 

Now  it  is  clear  that  the  equitable  mort- 
gage of  October  1848  having  been  made 
for  the  600/.  was  itself  apparently  a  secu- 
rity given,  partly  for  what  was  alleged  to 
have  been  advanced  to  Punter  as  executor, 
and  partly  for  what  was  not  alleged  to  have 
been  advanced  to  him  as  executor.  Then 
the  mortgage  deed  recites,  in  the  statement 
oC  the  parties  to  that  deed,  that  the  350/. 
had  been  advanced  to  him  in  his  character 
of  executor.  Now,  the  principle  on  which 
the  Court  acts  is  this : — An  executor  taking 
on  himself  to  deal  with  the  assets  in  his 
hands  as  executor,  it  is  considered  import- 
ant to  preserve  in  the  executor,  the  unfet- 
tered controul  over  them,  and  the  Court 
gives  him  primd  facte  an  unfettered  right 
of  dealing  with  the  assets,  for  raising  money 
wanted  for.  the  estate,  and  the  onus  is  not 
thrown  on  the  party  advancing  the  money 
on  security  of  the  assets,  to  shew  that  it 
is  wanted  for  the  testamentary  purposes. 
It  is  true,  that  in  the  case  of  a  private 
banker  of  the  executor  to  whom  he 
owes  a  private  debt,  if  the  banker  takes 
as  security  for  his  private  debt,  pro- 
perty which  he  knows  to  be  the  assets 
of  the  testator,  there  he  is  a  party  to 
what  is  a  devastavit  or  improper  appli- 
cation of  the  testator's  estate.  And  so  in 
this  case.  If  it  were  not  for  the  statement 
of  Mrs.  Dumford  and  Punter,  made  afWr 
the  money  was  advanced,  there  would  be 
nothing  to  shew  tliat  the  600/.  was  ad- 
vanced for  any  other  than  private  purposes. 
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While  the  Court  is  careful  to  look  to  the  way 
in  which  an  executor  deals  with  the  assets, 
that  does  not  apply  to  cases  in  which  he 
only  gives  security  for  the  antecedent  ad- 
vances, long  after  they  have  heen  made. 
The  advances  were  made,  not  even  upon 
an  undertaking  to  give  security  upon  the 
assets,  though  wanted  for  executorship  pur- 
poses, and  the  subsequently  giving  a  secu- 
rity, was  not  for  raising  money  for  the 
purposes  of  the  estate,  but  giving  a  security 
for  antecedent  advances,  and  without  any 
legal  necessity  to  give  that  security.  I 
think,  therefore,  that  where  a  party  having 
advanced  money  for  the  purpose  apparently 
of  the  estate,  but  on  the  personal  security 
of  the  executor  without  taking  a  security, 
and  if  that  party  takes  for  these  antecedent 
advances  a  subsequent  security  on  the 
assets  of  the  testator,  that  cannot  be  con- 
sidered to  come  within  the  rule,  but  the 
party  is  then  bound  to  see  that  the  money 
was  applied  for  the  purpose  of  the  ex- 
ecutorship. The  principle  on  which  the 
cases  have  been  decided  involve  this  as  a 
necessary  consequence. 

If  there  were  no  other  difficulty  in  this 
case,  I  should  refer  it  to  the  Master  to 
ascertain  what  sums  of  money  were  applied 
for  the  purpose  of  the  administration  of 
the  testator's  estate ;  but  I  confess  I  think 
I  am  precluded  from  making  such  a 
decree  as  attempts  to  invalidate  the  mort- 
gage, owing  to  this,  that  the  party  asking 
to  invalidate  it,  is  himself  the  representative 
of  the  person  who  is  a  party  to  it.  It  is 
true  the  bill  is  filed  by  Miles,  in  his  cha- 
racter of  executor  to  John  Punter  the  tes- 
tator, wishing  to  throw  off  another  cha- 
racter which  he  assumes,  which  is  that  of 
the  representative  of  J.  Punter  the  younger. 
It  appears  that  after  having  proved  the 
will  of  John  Punter,  the  father,  he  takes 
out  letters  of  administration  in  1849,  and 
takes  upon  himself  to  represent  the  posi- 
tion of  John  Punter,  the  son,  and  I 
cannot  hear  the  plaintiJST  say,  "Although 
I  assume  the  two  characters,  in  one  of 
which  I  cannot  impugn  the  transaction, 
yet  I  wish  to  shut  out  my  character  in 
which  I  cannot  impeach  the  transaction, 
but  retain  the  character  in  which  I  can." 
It  is  clear  if  J.  Punter  the  younger  were 
living,  and  Miles  had  joined  with  him  in 


impeaching  the  transaction,  that  would 
have  been  bad,  and  if  Punter  alone  had 
filed  the  bill,  it  is  clear  he  could  not  have 
been  heard  to  say  this.  It  appears  to  me 
that  the  present  plaintiff,  edthough  not 
personally  mixed  up  with  these  transac- 
tions, as  he  has  taken  upon  himself  to 
sustain  the  character  of  the  representative 
of  the  person  who  could  not  impeach  them, 
cannot  be  allowed  to  separate  the  two  cha- 
racters, and  sue  only  in  one  of  them.  For 
these  reasons,  I  cannot  make  a  decree  as 
to  the  original  bill  which  seeks  to  impeach 
the  mortgage. 

As  to  the  other  bill  of  Mrs.  Dumford, 
which  charges  Mr.  Wood,  the  subsequent 
mortgagee,  with  fraud,  it  is  admitted  that 
there  is  no  ground  for  maintaining  the 
allegation  of  fraud ;  therefore,  I  must  also 
dismiss  so  much  of  that  bill  as  charges  the 
fraud.  That  bill  seeks  to  impeach  the 
security,  and  that  it  may  be  declared  to 
be  fraudulent  and  void.  As  to  so  much 
as  does  that,  it  must  be  dismissed,  with 
costs ;  and  as  to  the  rest,  I  must  make  the 
common  decree  for  redemption  and  fore- 
closure. 

The  case  subsequently  came  before  the 
Lords  Justices,  on  appeal  by  the  plaintiff, 
when 

Mr.  Nalder  contended  that  the  bill  was 
properly  filed  in  point  of  form,  and  cited, 
in  addition  to  the  cases  referred  to  on 
the  original  hearing,  Lambert  v.  Hutching' 
sen  (4). 

Mr.  Willeoekand  Mr.  Giffard-wereheaTd 
for  the  respondent. 

Lord  Justice  Knioht  Bruce.— The 
case  is  this : — One  of  two  executors,  by 
being  acting  executor,  committed,  it  is 
alleged,  a  breach  of  trust  with  respect  to 
the  general  personal  estate,  and  having 
done  so,  he  died,  and  the  surviving  ex- 
ecutor of  the  testator,  innocent  of  partici- 
pation in  the  breach  of  trust,  makes  him- 
self an  administrator  of  the  executor  who 
committed  the  breach  of  trust.  I  am  of 
opinion  it  is  competent  for  him  to  file  a 


(4)  I  Beav.  277;  9.c.  8  Law  J.  Rep.  («.&.) 
Chanc  196. 
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bill  to  make  good  the  breach  of  trust,  sub- 
mitting all  in  a  proper  mode  to  this  Court. 

Lord  Justice  Lord  Cranworth  con* 
curred. 

Mr,  Nalder  was  then  heard  on  the 
second  point,  and  contended  that  although 
the  money  was  advanced  by  Mrs.  Dumford 
to  Mr.  Punter,  jun.  before  he  gave  her 
the  security,  it  did  not  become  necessary 
for  the  plaintiff  on  that  account  to  shew 
that  the  act  done  by  Punter,  jun.  as  ex- 
ecutor was  a  proper  act,  and,  ^rther,  that 
in  the  absence  of  proof  to  the  contrary, 
the  loan  must  be  taken  as  having  been 
properly  obtained  for  the  purposes  of  the 
executorship.  He  cited  the  following 
additional  cases : — 

Scoit  V.  Tyler^  2  Dickens,  725. 

HiU  V.  Simpson,  7  Ves.  152. 

Mr,  fVillcock  and  Mr,  Giffard  were  not 
called  on. 

Lord  Justice  Knight  Bruce. — On  the 
evidence,  the  security  is  not  impeached, — 
not  touched.  Assuming,  then,  that  all 
the  evidence  that  can  be,  has  been 
adduced,  the  question  is,  whether  this 
creates  such  a  case  of  suspicion  as  that 
further  inquiry  should  be  directed  or 
allowed.  I  am  of  opinion  that  that  pro- 
position cannot  be  warranted.  The  only 
evidence  is,  then,  that  the  advances  were 
originally  made  without  security,  and  that 
the  security  was  afterwards  added.  That 
is  a  circumstance  deserving  of  attention, 
but  it  does  not  go  a  long  way  ;  it  is  not 
inconsistent  with  the  probability  that  the 
advances  were  made  for  the  purpose  for 
which  he  might  properly  borrow  as  ex- 
ecutor. But  that  being  the  case,  all  is 
clear;  and,  in  my  opinion,  the  presump- 
tion is  in  favour  of  that  view  of  the  case, 
and  that  the  plaintiff  wholly  fails. 

Lord  Justice  Lord  Cranworth.— 
We  both  concur  with  the  Vice  Chancellor 
that  the  bill  ought  to  be  dismissed,  but  we 
arrive  at  that  conclusion  on  different 
grounds. 


i,V.C.> /« 
10.      > 


the  matter  of  tinkler's 
trusts. 


Parker 
July 

Annuity — Charge  on  the  Corptw^Com' 
puUory  Sale, 

A  testator  devised  real  estate  toB,  charged 
with  an  annuity  to  A,  for  her  life,  with 
powers  of  distress  and  entry.  The  rents 
fell  short  of  the  annuity,  and  an  arrear  hc" 
came  due  to  A,  A  sium  of  money  (less  than 
the  arrear  J  was  paid  into  court  by  a  railway 
company  in  respect  of  a  part  of  the  estate 
which  had  been  taken  by  them  i^^ Held, 
that  A,  was  entitled  to  this  sum  in  respect 
of  her  arrears, 

R.  Tinkler,  by  his  will  dated  in  January 
1840,  devised  all  his  real  estates  to  the 
uses  therein  mentioned,  charged  with  an 
annuity  of  1002.  a-year  to  his  wife  for  her 
life,  with  powers  of  distress  and  entry,  and 
died  soon  after  the  date  of  his  will. 

The  rents  of  the  devised  estates  fell  short 
of  the  annuity,  and  an  arrear  of  upwards 
of  300/.  became  due  to  Mrs.  Tinkler. 

The  Great  Northern  Railway  Company 
took  some  land,  part  of  the  devised  estates, 
and  paid  into  court  the  sum  of  262i.  in 
respect  of  the  purchaee-money. 

This  was  the  petition  of  Mrs.  Tinkler, 
praying  for  the  payment  to  her  of  the  262i. 

Mr,  C,  J,  Simpson,  for  the  petition,  con- 
tended that,  although  the  sum  in  question 
formed  in  fact  a  part  of  the  corpus  of  the 
estates,  Mrs.  Tinkler  was  entitled  to  it  in 
respect  of  the  arrears  due  to  her,  and  dted 
Greatheed  v.  EUiot  (1). 

Mr.  Hislop  Clarke,  for  the  devisees, 
contended,  that  she  was  entitled  only  to 
the  income  of  the  fiind  in  question. 

Parker,  Y.C.  said,  that  the  Court 
would  not  sell  the  estate  for  the  purpose 
of  paying  off  the  arrears,  but,  as  by  means 
of  the  powers  of  distress  and  entry,  the 
devisees  could  not  touch  a  shilling  of  the 
rents  until  the  arrears  were  diachaiged, 
the  annuity  was,  in  a  sense,  charged  on  the 
corpus.  As  there  had  been  here  a  com- 
pulsory sale,  he  thought  that  the  money 
thus  produced  was  available  for  the  arrean, 
and  tiie  order  would,  therefore,  be  for  pay* 
ment  of  the  fund  to  Mrs.  Tinkler. 
(I)  15  Jur.  986. 
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Parkeb 
June  26 


,V.C.\  J 
5,  28.  J     " 


re  king's  estate. 


Will^^  Construction  —  Legal  Estate  — 
Mortgage — Securities  for  Money. 

A  iestatorf  a  mortgagee  in  fee  of  real 
estate,  gave  and  bequeathed  to  A,  all  his 
monies,  securities  for  money,  and  all  his 
goods,  chattels,  personal  estate  and  effects 
whatsoever  and  wheresoever,  to  hold  to  A, 
his  executors,  administrators  and  assigns, 
he  paying  thereout  all  his  debts  t^-'Held, 
thai  the  legal  estate  in  the  mortgaged  pro^ 
perty  passed  to  A, 

Mr.  Sudbury,  a  mortgagee  in  fee  of  real 
estate,  made  his  will,  dated  the  27th  of 
April  1848,  which  was  as  follows  : — "  I 
give  and  bequeath  unto  my  wife,  Frances 
Sudbury,  aU  my  monies,  securities  for 
money,  and  all  my  goods,  chattels,  per* 
sonal  estate  and  effects,  whatsoever  and 
wheresoever,  to  hold  to  Frances  Sudbury, 
her  executors,  administrators  and  assigns 
absolutely ;  she  or  they  paying  thereout 
all  my  just  debts  and  testamentary  ex- 
penses." The  testator  appointed  his  wife 
sole  executrix. 

The  testator  died  in  June  1848,  leaving 
an  infant  heir  ;  and  his  will  was  proved  by 
his  widow. 

This  was  a  petition  under  the  Trustee 
Act  1850,  praying  for  an  order  vesting  the 
mortgaged  estate  in  the  executrix. 

The  question  discussed  on  this  petition 
was,  whether  the  legal  estate  in  the  mort- 
gaged property  had  passed,  under  the  will, 
to  the  testator's  widow,  or  whether  it  had 
descended  on  the  heir. 

Mr.  F.  W.  Clarke,  for  the  petition,  con- 
tended that  the  legal  estate  had  not  passed 
by  the  will,  and  cited  OalUers  v.  Moss  (1). 

Parker,  Y.C— I  have  looked  into  the 
eases  on  this  subject,  and  I  have  no  doubt 
that  the  words  *'  securities  for  money"  in 
this  will  pass  the  legal  estate.  The  words 
"  securities  for  money"  are  sufficient  to 
pass  the  legal  estate,  imless  there  be  some- 
thing in  the  wiU  to  induce  the  Court  to 
come  to  a  difiOerent  conclusion.  It  is  said 
that,  in  this  case,  the  words  '*  securities 
for  money"  are  found  among  words  relat- 

(1)  9  B.&C.  267 :  8.  c.  7Law  J.  Rep.  K.B.  109. 
Nav  Sniis,  XXL— Ceavo. 


ing  exclusively  to  personal  estate.  This 
is,  however,  where  you  would  naturally 
expect  to  find  them,  the  mortgage  money 
with  which  it  is  associated  being  personal 
estate.  The  object  of  the  will  is  to  give 
the  executrix  complete  dominion  over  the 
mortgage  money,  and  to  enable  her  to 
receive  it ;  and  the  Court  is  not  to  put  a 
construction  on  the  will  which  would  de- 
feat that  object.  Then,  it  is  said  that  the 
words  of  limitation  apply  only  to  personal 
estate.  This  argument  appears  to  me  to 
proceed  on  a  confusion  between  the  autho- 
rities applicable  to  this  case  and  those 
relating  to  a  gift,  in  which  there  are  words 
such  as  ''  estate,"  which  may  or  may  not 
relate  to  real  estate,  and  where  the  coUoca- 
tion  of  the  words  and  the  words  of  limita- 
tion are  important.  Here  you  have  the  words 
"  securities  for  money,"  very  aptly  express- 
ing the  legal  estate,  and  their  effect  is  not 
taken  away  because  you  have  the  words 
**  executors  and  administrators"  following 
as  words  of  limitation. 

If  we  look  at  the  authorities  we  find 
that  in  Silberschildt  v.  SchioU  (2),  Sir 
William  Grant  says,  "  There  is  no  doubt 
a  gift  of  the  money  would  have  carried  his 
interest  in  the  land  upon  which  it  was 
secured."  Again,  in  Renvoize  v.  Cooper 
(3),  Sir  John  Leach  says,  '*I  am  of 
opinion  that  the  mortgaged  fee  will  pass 
to  the  wife  by  the  subsequent  gift  of 
mortgages  and  other  securities  for  money, 
though  coupled  with  personal  property. 
In  substance,  money  secured  by  a  mort- 
gage in  fee  is  personal  property,  and  a  gift 
of  a  mortgage  security  for  money  is  a  gift 
of  all  the  testator's  interest  in  die  money 
and  security,  and  will  therefore  pass  the 
fee."  On  die  other  side,  there  is  the  case 
of  Galliers  v.  Moss,  which  Mr.  Clarke 
referred  to.  That  case  must,  however,  I 
think,  be  considered  as  overruled  by  sub- 
sequent decisions.  In  Ex  parte  Barber, 
(4),  the  Vice  Chancellor  of  England  held 
that  the  words  *' securities  for  money" 
would  pass  the  legal  estate ;  and,  in  a  case 
of  Mather  v.  Thomas  (5)  the  point  came 
before  him  again,  and  he  intimated  his 
opinion  that  they  would  pass   the  legal 

(2)  8  Yes.  &  B.  49. 
(8)  6  Madd.  871. 
(4)  5  Sim.  461. 
(6)  6  Ibid.  115. 
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estate,  notwithstanding  the  case  of  Galliers 
V.  AIoss,  but  sent  a  case  for  the  opinion 
of  the  Court  of  Common  Pleas,  which  held 
(6)  that  the  words  in  question  did  pass 
the  legal  estate.  It  is  true  that,  in  that 
case,  the  word  '*  heirs"  occurred  as  the 
word  of  limitation  ;  but,  on  examining 
the  will,  it  appears  that  there  was  a  gift  of 
'*  messuages  or  dwelling-houses  buildings, 
chattels  real,  ready  money,  securities  for 
money,  and  debts  to  become  due  and 
owing,"  to  trustees,  their  heirs,  execu- 
tors, administrators  and  assigns.  The 
word  *^  heirs"  there,  reddendo  singula  m- 
guliSf  is  properly  referable  to  the  real 
estate,  and  not  to  the  words  **  securities 
for  money."  At  all  events,  it  appears  to 
me  to  be  putting  too  narrow  a  construc- 
tion on  the  words  to  hold  that  the  occur- 
rence of  the  word  **  heirs"  makes  a  material 
difference.  There  is  a  recent  case  which 
appears  to  me  to  be  precisely  in  point.  In 
Doe  d.  Guest  v.  Bennett  (7)  the  words  were, 
'*  I  leave  my  wife  to  receive  all  monies 
upon  mortgages."  The  Court  of  Exche- 
quer, after  going  through  the  authorities, 
came  to  the  conclusion  that  the  wife  took 
the  legal  estate.  I  think  that  I  should  be 
throwing  the  law  on  this  subject  back- 
wards, and  departing  from  what  seems  a 
very  convenient  rule  of  construction — a 
rule  which  obviously  effects  the  testator's 
intention — if  I  held  that  the  legal  estate 
did  not  pass ;  and  therefore  I  think  that  I 
can  make  no  order  on  this  petition. 


Parker,  V.C.I  In  the  matter  of  walker's 

July  17,  31.  J  ESTATE. 

Will  —  Construction  —  Legal  Estate  — 
Mortgage — Securities  for  Money. 

A  testator^  a  mortgagee  in  fee  of  real 
estate^  gave  and  bequeathed  to  A.  and  B, 
all  and  singular  his  household  furniture^ 
goods,  plate,  linen,  and  utensils  whatsoever, 
and  all  and  every  other  his  goods  and  chat" 
tels,  stock-in-trade,  monies,  debts,  and  secu- 
rities for  money,  and  all  and  every  other 
his  personal  estate  and  effects  whatsoever 
and  wheresoever,    upon  trust  to  get  in  his 

(6)  10  Bing.  44 ;  8.  c.  2  Law  J.  Rep.  (n.s.)  C.P. 
234. 

(7)  20  Law  J.  Rep.  (n.s.)  Exch.  323. 


debts  and  to  sell  his  personal  estate,  and 
hold  the  money  arising  therefrom  upon  the 
trusts  therein  mentioned : — Held,  that,  under 
these  words,  the  legal  estate  in  the  mort- 
gaged property  passed  to  the  trustees, 

John  Walker,  a  mortgagee  in  fee  of  a 
freehold  estate,  made  his  will,  dated  the 
3rd  of  April,  1832,  which  was,  in  part,  as 
follows:  —  **I  give  and  bequeath  unto 
William  Walker,  of,  &c.,  John  Olleren- 
shaw,  of,  &c.,  and  James  Jowett,  of,  &c., 
all  and  singular  my  household  furniture, 
goods,  plate,  linen  and  utensils  whatsoever, 
and  all  and  every  other  my  goods  and 
chattels,  stock-in-trade,  monies,  debts, 
and  securities  for  money,  and  all  and 
every  other  my  personal  estate  and  effects 
whatsoever  and  wheresoever,  and  of  what 
nature,  kind  or  quality  soever  the  same 
may  be  or  consist  of,  whereof  I  or  any 
person  or  persons  in  trust  for  me  or  for 
my  use  is,  or  are,  or  shall,  or  may  hereafter 
be  possessed  of,  interested  in,  or  entitled 
unto,  upon  trust,  to  collect  in  my  said 
debts  as  soon  as  convenient,  and  sell  and 
dispose  of  my  said  household  furniture, 
stock-in-trade,  and  other  my  personal 
estate  and  effects,  either  by  public  auction 
or  private  contract,  as  they  in  their  dis- 
cretion may  think  proper,  for  the  best 
price  and  most  money  that  can  or  may  be 
had  or  gotten  for  the  same ;  and  the  money 
to  arise  therefrom,  after  payment  of  my 
debts,  funeral,  testamentary  and  other 
incidental  expenses,  I  do  hereby  direct 
shall  be  laid  out  and  invested  in  the  public 
funds  or  upon  mortgage  of  good  freehold 
security,  with  power  to  alter  and  vary  the 
same  upon  such  and  the  like  security  as 
they  or  he  shall  think  proper,  and  the 
interest  to  arise  therefrom  to  pay  in  manner 
hereinafter  mentioned." 

The  testator  appointed  his  trustees  his 
executors.  The  will  did  not  contain  any 
devise  of  mortgaged  or  trust  estates* 

The  testator  died  in  January  1833,  and 
his  will  was  proved  by  all  his  executors. 

The  heir-at-law  of  the  testator  after- 
wards died  intestate,  leaving  an  infant  heir« 
at-law,  to  whom  the  legal  estate  in  the 
mortgaged  property  would  have  gone  if  it 
had  been  left  undisposed  of  by  ^e  will  of 
the  testator. 

This  was  a  petition  of  the  executors  of 
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John  Walker,  under  the  Trustee  Act  1850, 
prajring  for  an  order  of  the  Court  that  the 
legal  estate  in  the  mortgaged  property 
might  be  conveyed  to  them  by  the  infant. 

Mr,  R,  W,  Moore f  for  the  petition,  con- 
tended that  the  legal  estate  had  been  un- 
disposed of  by  the  will. 

Parker,  V.C.  referred  to  the  case  of  In 
re  King* 8  Estate,  supra,  p.  673 ;  and  held, 
that  the  legal  estate  had  passed  by  the  will 
to  the  executors,  and  therefore  that  no 
order  was  necessary. 


Parker 
Jan.  23 


,  V.C.> 
J,  31.  i 


CATO  V.  IRVING. 


Ship—Registry — Mortgage — Freight, 

A  ship  belonged  to  A,  and  B,  in  different 
sharee,  and  they  were  registered  as  the  owners 
of  it  at  the  port  of  Liverpool.     In  April 

1849  the  ship  saUed  from  Liverpool  for 
Sydney,  In  October  A,  executed  a  power 
of  attorney  authorizing  B,  to  sell  his  shares. 
In  November  A,  mortgaged  his  shares  in  the 
ship  and  freight  to  C,  and  the  deed  of  mort* 
gage  was  registered  at  Liverpool.    In  March 

1850  B,  being  at  Sydney  (acting  under  the 
power  of  attorney  as  to  A,*s  shares)  sold  the 
ship  to  D,  On  this  occasion  the  old  eeriifi^ 
eate  of  registry  was  given  up,  and  the  ship  was 
registered  de  novo  ffi  D,'s  name  at  Sydney, 
The  ship,  with  a  cargo,  was  put  into  the 
London  Docks  in  February  1851,  and  both 
C,  and  D,  took  possession  of  it,  by  each  of 
them  putting  a  man  on  board,*  Upon  the 
question  as  to  the  rights  of  C,  and  D,  in 
the  ship  and  freight, — Held,  that  C.  was 
entitled  to  A,*8  shares  in  the  ship  and 
freight. 

The  ship  Ajax,  of  the  port  of  Liverpool, 
belonged  to  Mr.  Ward  and  Mr.  Adams; 
Mr.  Ward  being  entitled  to  forty-eight 
sixty-fourth  parts,  and  Mr.  Adams  to  the 
other  sixteen  sixty-fourth  parts.  They  were 
registered  as  the  owners,  and  the  certificate 
of  registry  was  given  to  them. 

In  April  1849  the  Ajax,  with  Adams  as 
master,  sailed  from  Liverpool  for  Sydney ; 
Adams  taking  with  him  the  certificate  of 
registry. 


A  power  of  attorney,  dated  in  October 

1849,  authorizing  Adams  to  sell  Ward's 
shares  in  the  ship,  was  executed  by  Ward, 
and  sent  out  to  Sydney  to  Adams. 

The  ship  arrived  at  Sydney  in  March 

1850,  and  was  soon  after  sold  by  Adams, 
acting  for  himself  and  under  the  power  of 
attorney,  to  Mr.  Mumin.  On  this  occa- 
sion the  certificate  was  given  to  the  collec- 
tor and  comptroller  of  Customs  at  Sydney, 
the  ship  was  registered  de  novo  in  the 
name  of  Mumin,  as  owner,  and  a  new  cer- 
tificate was  granted  to  him. 

After  this  sale  the  ship  took  a  cargo  of 
wool  and  tallow,  and  proceeded  on  her 
home  voyage  to  England. 

By  a  bill  of  sale,  dated  the  2nd  of  No- 
vember 1849,  after  the  date  of  the  power 
of  attorney.  Ward  assigned  his  forty- eight 
sixty -fourth  parts  in  the  ship,  with  tiie  like 
proportions  of  all  future  freight  and  earn- 
ings to  Mr.  Cato  and  two  other  persons, 
by  way  of  mortgage.  A  memorandum  of 
this  bill  of  sale  was  entered  in  the  registry- 
book  kept  at  the  port  of  Liverpool,  and 
a  note  of  the  entry  was  indorsed  on  the 
bill  of  sale. 

The  ship  arrived  at  Gravesend  on  the 
21st  of  February  1851,  and  was  put  into 
the  London  Docks  on  the  28th.  On  that 
day  the  mortgagees  put  a  man  on  board  to 
take  possession  of  it  on  their  behalf,  and 
the  agents  of  Mr.  Mumin  also  put  a  man 
on  board  to  take  possession  on  his  behalf. 

This  was  a  special  case  filed  under  Sir 
George  Turner's  Act,  and  the  question 
submitted  to  the  Court  on  these  facts  was, 
what  sum,  if  any,  ought  to  be  paid  to  the 
plaintiffs,  the  mortgagees,  on  account  of 
their  demand,  as  such  mortgagees,  against 
the  ship  and  the  freight. 

Mr,  Crompton  and  Mr,  Selwyn,  for  the 
plaintiffs,  referred  to  the  8  4*  9  ^ict,  c,  89. 
ss,  11,  34,  37.  and  38,  and  Dixon  v,  Ewart 

(1). 

Mr,  Wigram  and  Mr,  Goldsmid,  for  the 
defendants,  cited — 

Davenport  v.  Whitmore,  2  Myl.  &  Cr. 
177;  8.c.6LawJ.Rep.(N.s.)Chanc. 
58. 
Splidt  V.  Bowles,  10  East,  279. 

(l)3Mer.  322. 
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Stephenson  ▼.  Dowson^  3  Beav.  342; 

8.  c.  10  Law  J.  Rep.  (n.s.)  Chanc.  93. 
Dean  v.  M^Ghie^  4  Bing.  45 ;  s.  c.  5 

Law  J.  Rep.  C.P.  44. 
Chinnery  ▼.  Blackman,  3  Doug.  394. 
Kergwill  v.  Bishop,  2  Cr.  &  J.  529 ; 

8.  c.  1  Law  J.  Rep.  (n.s.)  Exch. 

227. 
Morrison  v.  Parsons,  2  Taunt.  407* 
Camden  v.  Anderson,  5  Tenn  Rep.  709. 
Rogers  v.  Humphreys,  4  Ad.  &  £.  313; 

8.  c.  5  Law  J.  Rep.  (n.s.)  K.B.  65. 
Partington  v.  Woodcock,  6  Ad.  &  E.  690. 

Parker,  Y.C.  said,  that  he  thought  that 
under  the  Ship  Registration  Act  the  plain • 
tiffs  had  made  out  their  title  to  Ward's 
shares  of  the  ship  as  mortgagees,  and  that 
the  reply  might  he  confined  to  the  ques- 
tion of  the  freight. 

Mr,  Crompton,  in  reply,  cited  Kemp  v. 
Clark  (2). 

Parker,  V.C. — In  this  case  Mr.  Ward 
and  Mr.  Adams  were  owners  of  the  ship 
Ajax,  Ward  heing  entitled  to  forty-eight 
sixty-fourth  parts  and  Adams  to  the  other 
sixteen  sixty-fourth  parts.  The  ship  he- 
longed  to  Liverpool,  and  proceeded  thence 
on  a  voyage  to  Sydney,  with  Adams,  one 
of  the  part-owners,  as  master.  After  this 
Ward  made  a  hill  of  sale  of  his  shares  hy 
way  of  mortgage  to  the  plaintiffs.  After- 
wards, the  ship  heing  at  Sydney,  Adams, 
who  had  a  power  of  attorney  from  Ward  for 
the  sale  of  his  shares,  sold  the  entirety  of  the 
ship  to  Mumin,  who  purchased  in  ignor- 
ance of  the  previous  mortgage.  One  ques- 
tion which  was  raised  in  the  case  was  as  to 
the  interest  of  the  several  parties  in  the  ship. 
I  stated  my  opinion  when  the  case  was 
argued,  that  the  mortgage  was  good  against 
Mumin  to  this  extent,  and,  consequently, 
that  he  had  purchased,  and  held  Uie  ship 
suhject  to  the  rights  of  the  plaintiffs  as 
mortgagees  of  Ward's  shares.  Adams's 
own  shares  are  free  from  any  incumhrance. 

The  remaining  question  is  as  to  the  rights 
of  the  plaintiffs  and  Mumin  in  the  freight 
of  the  ship.  As  to  the  freight  the  state- 
ments are  in  suhstance  as  follows : — The 
ship  sailed  from  Sydney  with  a  cargo  of 


(2)  12  aB.  Rep.  647;  8.c.  17LawJ.Rep.(H.8.) 
Q.B.  305. 


wool  and  tallow  on  the  22nd  of  September 
1850,  and  arrived  at  Gravesend  on  the 
21st  of  February  1851 .  The  plaintifiy  on 
the  28th  of  February  1851,  before  any  part 
of  the  cargo  had  been  discharged,  took 
possession  of  the  ship  and  freight  in  the 
London  Docks  by  placing  a  man  on  board. 
The  defendants,  who  are  agents  of  Mumin, 
have  since  taken  possession  in  a  similar 
manner,  and  they  claim  to  be  entitled  to 
the  whole  of  the  freight  on  his  behalf. 
The  plaintiffs  have  caused  notices  to  be 
served  at  the  different  wharves  of  their 
claim  to  the  forty-eight  shares.  The  de- 
fendants have  received  the  freight  under  an 
arrangement  to  submit  the  title  of  the  psr- 
ties  to  such  freight  to  the  judgment  of  this 
Court  upon  this  claim.  It  is  not  stated  that 
Mumin  had  been  at  the  expense  of  the  out- 
fit of  the  ship  and  the  voyage  to  England. 
I  suppose,  however,  that  must  be  so.  The 
rights  of  the  plaintiffs  as  mortgagees  cannot 
be  put  higher  than  the  rights  of  part-owners, 
and  therefore,  if  Mumin  did  incur  the  ex- 
penses in  earning  the  freight,  the  plaintifl& 
cannot  claim  without  making  an  allowance 
to  him  for  his  expenses  so  incurred.  I  am 
of  opinion  that,  subject  to  any  deduction 
to  which  Mumin  may  be  entitled  on  that 
account,  the  plaintiffs  have  made  out  their 
right  as  mortgagees  to  forty- eight  shares  of 
the  freight  in  this  case. 

The  cases  which  were  cited  establish  that 
mortgagees  of  a  ship  who  take  possession 
before  the  conclusion  of  a  voyage  are 
entitled  to  the  freight  then  accruing.  It 
was  contended  that  the  present  case  did 
not  come  within  this  rule,  because  the 
plaintiffs  did  not  take  possession  until  the 
conclusion  of  the  voyage.  I  consider  that 
a  mortgagee  who  takes  possession  before 
the  cargo  is  delivered  comes  within  the 
rule.  The  right  to  the  freight  does  not 
accme  until  the  goods  are  delivered.  Par- 
ties so  taking  possession  must  be  as  much 
within  the  reason  of  the  rule  where  the 
ship  is  in  dock  as  where  she  is  only  on  the 
way  to  the  docks.  For  these  reasons,  if 
the  mortgagees  had  been  mortgagees  of  the 
whole  of  the  freight,  I  consider  that,  under 
these  circumstances,  they  would  have  been 
entitled  to  the  whole.  Being  mortgagees 
of  a  certain  number  of  shares  only,  they 
could  not  take  possession  to  the  exclusioii 
of  Mumin  or  his  agents.     I  think  that 
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this  circnmstance  does  not  vary  the  rights 
of  the  parties,  though  it  may  alter  the 
principle  on  which  their  rights  depend. 
Until  the  mortgagee  takes  possession,  or 
does  some  equivalent  act,  the  owner  is 
entitled  to  the  freight,  and  is  not  account* 
ahle  to  the  mortgagee  for  what  he  receives. 
When  the  mortgage  is  of  the  entirety,  the 
mortgagee  may  take  exclusive  possession ; 
when  it  is  of  shares  only,  he  cannot  take 
possession  so  as  to  entitle  him  to  prevent 
the  owner  taking  possession  of  part.  In 
such  cases  the  mortgagee,  without  formally 
taking  possession,  if  he  gives  notice,  and 
requires  payment  to  himself  of  his  shares, 
that  entitles  him  to  receive  his  share  of 
the  freight  then  accruing  and  not  actually 
due.  To  hold  otherwise  would  render  it 
impossible  for  the  mortgagee  to  make  a 
title  to  his  share  at  all.  If  the  ship  had 
been  real  estate  in  the  possession  of  Mur* 
nin,  and  had  been  let  by  him  to  another 
person  at  a  certain  rent  for  the  whole,  the 
plaintiffs  by  giving  notice  to  Mumin  re- 
quiring payment  of  a  portion  of  the  rents, 
would  have  been  entitled  to  a  share  of  the 
rents  as  against  Mumin.  The  declaration 
must  be,  that  the  plaintiffs  are  entitled  to 
forty-eight  sixty-fourth  parts  of  the  ship 
and  forty-eight  sixty-fourth  parts  of  the 
net  freight  (after  allowing  to  Mumin  his 
expenses)  to  an  amount  not  exceeding  the 
sum  due  to  them  for  principal,  interest, 
and  costs. 


KiNDERSLET,  V.C.I  Ex  parte  the  vicar 
May  28.         /    of  east  derehah. 

Railway  Aet-^-Disqualified  PenwM'-' 
Investmenl-^Reference  to  the  Master. 

Land  belonging  to  a  vicarage  was  taken  by 
a  railway  company  ^  and  the  purchase~numey 
paid  into  court  to  the  account  of  the  vicar.  On 
a  petition  by  the  vicar,  stating  an  agreement 
to  purchase  land  particularly  mentioned  in 
the  agreement,  and  that  the  title  had  been 
approved  of  by  a  barrister,  and  that  the 
tide  deeds  had  been  examined  and  found 
correct ;  and  praying  for  a  conveyance  and 
payment  of  the  money  out  of  court,  witfumt 
a  reference  to  the  Master^^the  Court  made 
the  order. 


The  Norfolk  Railway  Company  took, 
for  the  purposes  of  one  of  their  acts,  a 
piece  of  land,  part  of  the  glebe  belonging 
to  the  vicarage  of  East  Dereham  in  Nor- 
folk, and,  in  respect  of  this  purchase,  the 
sum  of  606/.  31.  per  cent,  consols  was 
carried  over  to  the  account  of  the  vicar 
of  East  Dereham. 

This  was  a  petition  of  the  vicar. 

The  petition  stated  an  agreement  where- 
by he,  the  vicar,  had  agreed  to  purchase 
of  W.  C.  Wollaston  some  land  particularly 
mentioned  in  the  agreement,  in  considera- 
tion of  the  stock  standing  to  the  above- 
mentioned  account.  The  petition  then 
contained  the  following  statement :— ''  That 
the  abstract  of  the  title  of  the  said  W.  C. 
Wollaston  to  the  said  hereditaments  -has 
been  submitted  by  your  petitioner  to  F* 
J.  Tnmer,  Esq.,  barrister-at-law,  who  has 
approved  of  the  title  thereby  shewn,  and 
the  several  deeds,  evidences  and  documents 
therein  abstracted  and  referred  to  have 
severally  been  examined  and  found  cor- 
rect." The  petition  prayed  for  a  sale  of 
the  stock  and  the  application  of  the  money 
in  the  proposed  purchase,  and  a  convey- 
ance to  the  vicar  of  the  land,  to  be  held  by 
him  in  the  same  manner  as  the  lands  taken 
by  the  company  had  been  held. 

The  petition  was  supported  by  proper 
affidavits. 

Mr.  W.  M.  James,  for  the  petition, 
asked  for  the  order  in  the  form  proposed, 
in  order  to  dispense  with  a  reference  to  the 
Master. 

Mr.  B.  L.  Chapman,  for  the  company. 

KiNDERSLET,  Y.C.  made  the  order. 


Parker,  V.C.I -Ex  parte  the  vicar  op 

July  3.         )        CREECH  ST.  MICHAEL. 

Costs-^Railway  Act — Purchase  of  Lands 
for  a  Rectory  with  the  Consent  of  the  Ordi- 
nary of  a  Diocese. 

By  a  railway  act  a  company  was  em- 
powered  to  take  lands  belonging  to  a  vicarage, 
and  it  was  declared  that  the  purchase^money 
should  be  paid  into  court,  and,  that,  on  a 
petiUon  by  the  vicar  and  patron,  and  with 
the  consent  of  the  Ordinary  of  the  diocese. 
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it  might  be  laid  out  in  the  purchase  of  other 
lands,  A  purchase  was  made  accordingly  : 
-—Heldf  that  the  Bishop  was  entitled  to  be 
paid  by  the  company,  not  only  the  costs  of 
his  attendance  in  the  Master's  office,  but  also 
of  his  appearances  on  the  petitions  to  the 
Court  for  a  reference  and  confirmation  of 
the  Master's  report. 

By  the  Bristol  and  Exeter  Railway  Act 
(6  Will.  4.  c.  XXX vi.  s.  9.)  it  was  declared 
that  the  company  might  take  for  the  pur- 
poses of  their  act  the  vicarage-house  of 
Creech  St.  Michael  and  the  grounds  be- 
longing to  it ;  but  that  they  should  not  be 
allowed  to  take  a  part  only,  and  that  the 
compensation  payable  for  such  house  and 
groands  should,  ^'on  petition  to  the  Court 
of  Exchequer  by  the  vicar  and  patron  for 
the  time  being  of  the  vicarage,  and  with  the 
consent  of  the  Ordinary  for  the  time  being 
of  the  diocese,"  be  laid  out  in  the  purchase 
of  other  lands  to  be  settled  to  the  same 
uses. 

The  vicarage-house  and  grounds  were 
taken  by  the  company,  and  the  purchase- 
money  was  paid  into  court.  A  petition 
was  afterwards  presented  for  the  invest- 
ment of  this  money  in  the  purchase  of 
certain  specified  lands,  and  the  usual  re- 
ference was  made  to  the  Master,  who,  by 
his  report,  approved  of  the  purchase  and 
title.  A  petition  was  now  presented  for  a 
confirmation  of  the  Master's  report  and  a 
conveyance. 

The  Bishop  of  Bath  and  Wells  was  the 
Ordinary  of  the  diocese.  The  Bishop  had 
appeared  in  all  the  proceedings  relating  to 
the  investment. 

The  only  question,  on  the  hearing  of  this 
petition,  was  as  to  the  Bishop's  costs. 

Mr,  H,  Prendergast,  for  the  petition. 

Mr.  FookSf  for  the  Bishop  of  Bath  and 
Wells,  asked  for  the  costs  of  his  appearances 
in  the  above  matters. 

Mr,  Osborne,  for  the  company. — ^The 
duties  of  the  Bishop  under  this  act  were 
confined  to  an  attendance  in  the  Master's 
office  to  see  that  the  purchase  was  proper 
and  the  title  good.  He  had  no  right  to 
appear  at  the  hearing  of  either  of  the  peti- 
tions, and  was  not  entitled  to  the  costs  of 
such  appearances.  The  order,  then,  ought 
to  be  Uiat  the  costs  should  be  so  confined. 


Parker,  Y.C.  said,  that  he  thought  that 
the  Bishop  had  a  right  to  be  present  at  all 
the  proceedings,  and  was  entitled  to  the 
costs  asked  for  by  counsel. 


Parker 
July 


,  V.C.> 
13.      > 


MEYER  V.  SIMONSON. 


Will — Construction — Tenant  for  Lifi 
Residue, 


A  testator,  by  his  wiU,  bequeathed  all  the 
residue  of  his  real  and  personal  estate  to  his 
executors,  upon  trust  to  pay  his  wife  the  in- 
come and  profits  thereof,  so  long  as  she  should 
continue  his  widow.  A  part  of  the  personal 
estate  of  the  testator,  at  his  death,  consisted 
of  a  debt  of  12,0002.  payable  by  annual 
instalments  of  1,5002.,  with  interest  at  bl, 
per  cent,  from  the  death  on  the  debt  or  such 
part  as  for  the  time  being  should  remain 
unpaid  : — Held,  that  the  tenant  for  Ufe  was 
entitled  to  41,  per  cent,  on  the  debt  or  such 
part  as  should  remain  unpaid,  and  that  the 
other  il,  per  cent,  ought  to  be  invested  for 
the  benefit  of  the  tenant  for  Ufe  and  those 
entitled  in  remainder. 

This  was  a  special  case  under  Sir  George 
Turner's  Act. 

Solomon  Meyer,  by  his  will,  dated  the 
19th  of  February  1849,  after  certain  lega- 
cies, made  the  following  residuary  devise 
and  bequest : — "  I  give,  devise,  and  be- 
queath all  the  rest,  residue,  and  remainder 
of  my  real  and  personal  estate  and  effects, 
whatsoever  and  wheresoever,  unto  my  said 
wife,  and  to  any  person  or  persons  who 
may  be  executor  or  executors,  trustee  or 
trustees  of  this  my  will,  and  their  heirs, 
executors  and  administrators,  for  and 
during  the  term  of  her  natural  life,  if  she 
shall  so  long  continue  my  widow,  upon 
trust  to  pay  to  or  permit  her,  my  said  wife, 
to  receive  the  income  and  profits  thereof 
for  her  use  and  benefit,  so  long  as  she  shall 
continue  my  widow,  and  from  and  after 
her  decease,"  &c. 

The  testator  appointed  his  wife  to  be 
his  sole  executrix,  and  died  in  August 
1850,  and  his  widow  proved  his  will. 

A  part  of  the  testator's  personal  estate 
consisted  of  a  debt  payable  by  instalments, 
under  the  following  circumstances: — Ar- 
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tides  of  partnership,  dated  the  4  th  of  Janu- 
ary 1850,  were  made  between  Solomon 
Meyer  of  the  one  part,  and  Meyer  Meyer  of 
the  other  part,  to  the  effect  that  if  either  of 
the  partners  should  die  during  the  partner- 
ship, the  share  of  the  partner  so  dying 
should  be  transferred  to  the  surviving  part- 
ner, and  that  the  surviving  partner  should 
give  a  judgment  to  the  personal  represen- 
tatives of  the  deceased  partner  for  the  pay- 
ment of  a  sum  of  money,  to  be  ascertained 
as  therein  mentioned,  and  interest  thereon 
at  5/.  per  cent,  firom  the  death  of  the 
deceased  partner ;  the  principal  sum  to  be 
paid  by  annual  instalments  of  1,500/.  each, 
the  first  instalment  to  be  paid  at  the  ex- 
piration of  one  year  after  the  death  of  the 
deceased  partner. 

It  was  agreed  between  Mrs.  Meyer,  as 
executrix,  and  Meyer  Meyer,  as  surviving 
partner,  that  Meyer  Meyer  should  pay 
12,0002.  to  the  estate  of  the  testator  by  the 
instalments  mentioned  in  the  articles. 

On  the  22nd  of  January  1851,  Meyer 
Meyer  gave  a  warrant  of  attorney,  autho- 
rizing the  attomies  therein  mentioned  to 
suffer  judgment  to  be  entered  against  him 
for  24,000/.,  with  a  defeazance  annexed 
on  payment  of  12,000/.,  and  interest  at  5/. 
per  cent.,  by  the  instalments  mentioned  in 
the  articles,  with  a  power,  however,  of 
enforcing  immediate  payment  in  default 
of  payment  of  principal  or  interest ;  and 
judgment  was  entered  up  accordingly. 

Tlie  opinion  of  the  Court  was  required 
whether  Mrs.  Meyer  was  entitled  to  the 
whole  of  the  interest  payable  by  Meyer 
Meyer,  and,  if  not,  what  part  should  be 
considered  interest  and  what  part  capital. 

Mr,  Waley^  for  Mrs.  Meyer,  contended 
that  she  was  entitled  to  all  the  interest. 

Mr.  Goldsmidf  for  the  persons  entitled 
in  remainder. 

Mr,  Waley  replied. 

Parkea,  V.C. — The  question  in  this 
case,  how  a  residue  is  to  be  dealt  with 
as  between  a  tenant  for  life  and  those 
entitled  in  remainder,  where  the  will  con- 
tains no  direction  to  convert  the  property, 
is  familiar  to  the  Court.  The  principle  is 
contained  in  the  judgment  in  Howe  v.  Lord 
Dartmouth  (1),  and  the  only  difficulty  is  in 

(1)  7  Vei.  1S7. 


applying  it  to  particular  instances.  The 
personal  estate  of  a  testator  for  this  purpose 
may  be  considered  as  divided  into  three 
different  classes.  First,  property  which 
is  found  at  the  testator's  death  invested  in 
such  securities  as  the  Court  can  adopt,  as 
money  in  the  funds  or  on  real  securities. 
The  tenant  for  life  is  entitled  to  the  whole 
income  of  this.  Secondly,  property  which 
can  be  converted  into  money  without  sacri- 
ficing anything  by  a  forced  sale.  As  to 
this,  the  rule  is  clear, — ^it  must  be  converted, 
— and  the  produce  must  be  invested  in 
securities  which  the  Court  allof^s,  and  the 
tenant  for  life  is  entitled  to  the  income  of 
such  investment.  Thirdly,  property  which, 
according  to  a  reasonable  administration, 
is  not  capable  of  an  immediate  conversion 
into  money,  and  which  cannot  be  sold 
immediately  without  involving  a  sacrifice 
of  both  principal  and  interest.  In  this 
case  the  rule  is  to  take  the  value  of  the 
testator's  interest,  and  to  give  the  tenant 
for  life  the  income  of  that  present  value. 

In  this  particular  case  part  of  the  personal 
estate  consists  of  money  invested  on  per- 
sonal security,  and  payable  by  instalments. 
It  is  contended  that  the  tenant  for  life  is 
entitled  to  the  whole  interest.  The  con- 
tract might  have  been  that  the  money  was 
to  remain  out  for  longer  periods,  and  that 
a  larger  rate  of  interest,  as  10/.  per  cent.> 
should  be  paid.  The  result  of  Mr.  Waley's 
argument  would  be,  that  the  tenant  for  Hfe 
would  be  entitled  to  the  whole  of  the  in- 
come so  produced  during  that  period.  The 
case  cannot  be  stated  more  beneficially  for 
the  tenant  for  life  than  by  assuming  that 
the  debt  is  well  secured,  and  will  certainly 
be  repaid  without  any  loss  of  capital. 
Supposing  this  to  be  so,  I  do  not  think 
that  the  tenant  for  life  can  be  allowed  to 
have  the  whole  interest  of  5/.  per  cent, 
payable  upon  that  debt.  This  would  clearly 
be  giving  her  more  than  a  life  interest  in 
the  present  value  of  the  property.  In 
Gibson  v.  Bott  (2)  and  Caldecott  v.  Calde- 
coit  (3)  it  was  held,  that  the  tenant  for  life 
should  have  4/.  per  cent,  upon  the  present 
value.  I  think  that  the  proper  conclusion 
to  come  to  is,  that  the  tenant  for  life  should 
have  4/.  per  cent,  upon  the  principal  sum 

(2)  7  Ves.  89. 

(8)  1  You.  &  C.  C.C.  «12  ;  8.  c.  11  Law  J.  R«p. 
(n.8.)  Chanc.  158. 
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secured,  from  tbe  death  of  the  testator,  and 
that  the  additional  1/.  per  cent,  should  be 
invested  from  time  to  time,  and  she  should 
have  the  income  of  that  investment.  The 
principal  sum,  as  it  comes  in,  must  also 
be  invested,  and  the  tenant  for  life  is  en- 
titled to  the  income  produced  hj  that 
investment.  I  do  not  think  it  necessary, 
in  this  case  to  have  any  present  value  put 
on  this  debt. 


i,V.C.\ 
23.      J 


GOODMAN  V.  DRURY. 


Parker, 

July 

Will  —  Construction  —  Vesting  Legacies 
charged  on  Land. 

A  testator  devised  real  estate  to  A.  in  fee, 
charged  with  an  annuitg  to  B.  for  life,  and 
directed  that  after  the  death  of  B,  the  estate 
should  be  charged  with  the  payment  oflOOL 
a^ece  to  X,  Y,  and  Z,  and  that  the  same 
should  be  paid  to  them  respectively  within 
six  calendar  months  after  the  death  of  B,  or 
such  of  them  as  should  be  then  living,  X. 
died  in  the  lifetime  of  B  i^^Held,  that  the 
legacy  to  X,  had  not  vested,  and  was  not 
payable  to  his  representatives. 

Henry  Bates,  by  his  will,  dated  the  2nd 
of  February  1827»  devised  his  real  estates 
therein  mentioned  to  John  Goodman,  for 
his  life,  "  charged  and  chargeable  as  here- 
inafter mentioned,*'  and,  after  his  death,  to 
William  Goodman,  his  heirs  and  assigns. 
He  then  charged  the  devised  estates  with 
an  annuity  of  50^.  to  his  wife,  and,  after 
her  death,  with  an  annuity  of  15/.  for  Ids 
niece  Mary  Freeman,  for  her  life.  The 
will  then  proceeded  as  follows  :— **  And, 
from  and  siter  the  decease  of  my  said  niece, 
I  do  hereby  frirther  direct  that  the  said 
hereditaments  and  premises  shall  stand  and 
be  further  charged,  and  I  do  hereby  onerate 
and  charge  the  same  with  the  payment  of 
the  sum  of  100/.  a-piece  to  Richard,  Mary, 
and  Louisa  Freeman,  the  children  of  my 
said  niece  Mary  Freeman  ;  and  which  said 
several  sums  of  100/.  I  do  hereby  give 
and  bequeath  to  each  and  every  of  them 
accordingly,  and  do  direct  the  same  to  be 
paid  and  payable  to  them  respectively, 
within  six  calendar  months  next  after  the 
decease  of  my  said  niece  Mary  Freeman, 
or  to  such  of  them  as  shall  be  then  living." 


The  testator  died  in  1835,  and  his  widow 
in  1836. 

Mary  Freeman,  the  daughter,  married 
Mr.  Drury,  and  died  in  the  lifetime  of 
Mary  Freeman,  her  mother,  the  annuitant, 
who  died  in  1851. 

This  was  a  special  case  under  Sir  George 
Turner's  Act.  The  question  was,  whether 
the  legacy  of  100/.  had  absolutdy  vested 
in  Mrs.  Drury,  so  as  to  entitle  her  husband, 
who  had  taken  out  administration  to  hsf, 
to  receive  it. 

Mr.  Russell  and  Mr.  Pryor,  for  the  de- 
visee of  the  estate,  cited  Howes  v.  Herring 

Mr,  MaUns  and  Mr.  Shapter,  for  Mr. 
Drury,  cited 

Farmer  v.  Francis,  2  Sim.  &  S.  505 ;  8.c. 

4  Law  J.  Rep.  Chanc.  154;  and 
In  re  Bartholomew's  Trust,  1  Hall  & 
Tw.  565  ;  s.  c.  1  Mac.  &  G.  354 ; 
19  Law  J.  Rep.  (n.s.)  Chanc.  237. 

Parker,  Y.C— 'Where  there  is  a  gift  of 
personal  estate  to  a  legatee,  the  postpone- 
ment of  the  payment  to  a  future  period 
does  not  prevent  the  legacy  from  vesting. 
This,  however,  is  not  the  case  where  there 
is  a  gift  of  money  charged  on  real  estate. 
Whatever  may  be  the  terms  of  a  gift  of 
money  charged  on  land,  if  the  payment  is 
postponed,  the  legacy  will  not  vest  imtil 
the  time  of  payment.  There  is  an  except 
tion  to  this  rule  (which  does  not  apply 
here)  where  the  postponement  of  the  pay- 
ment might  appear  to  have  reference  to 
the  situation  or  convenience  of  the  estate. 
Here  the  direction  is,  that  the  estate  "shall 
be  charged  with  the  payment  of  100/.  to 
each  of  three  children  of  Mary  Freeman, 
and  which  sum  I  do  hereby  give  and  be- 
queath to  them  accordingly."  Had  the 
will  stopped  there,  they  would  have  had 
vested  interests.  It  goes  on,  however,  to 
say,  "I  direct  the  same  to  be  paid  to 
them  within  six  months  after  the  death  of 
Mary  Freeman  or  to  such  of  them  as  shaD 
be  then  living."  This  contingency  attached 
to  the  time  of  payment,  and  made,  I  think, 
the  legacy  contingent  on  the  legatee  sur- 
viving Mary  Freeman. 


(1)  M'Cle.  &  Y.  295. 
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T€  DALTON'8  settlement. 


Settlement  —  Construction  —  Estate  for 
Life  to  Parents,  upon  Condition  of  maintain^ 
ing  their  Children -^-'Petition  under  the 
Trustees  Relief  Act* 

By  a  post-nuptial  settlement,  4,000/.  was 
vested  in  trustees,  upon  trust  to  invest,  and 
to  pay  the  income  to  the  husband  and  wife 
for  their  joint  lives,  and  then  to  the  survivor 
for  life;  and,  after  the  death  of  either,  to 
stand  possessed  of  one  moiety  of  the  trust 
fund  for  the  survivor  iUfsolutely,  and  of  the 
other  moiety  for  the  children  of  the  marriage, 
as  the  parents  should  jointly  appoint;  and^ 
in  default  of  such  appointment,  for  the  chil- 
dren in  equal  shares,  with  powers  of  ad* 
vaneement;  and  it  was  thereby  declared  that 
the  income  of  the  trust  monies  was  made 
payable  to  the  parents  and  the  survivor  of 
them,  upon  the  condition  only,  that  they  and 
the  survivor  of  them  should,   during  the 
minority  of  the  children,  provide  them  with 
suitable  diet,  clothing,    maintenance,  and 
support,  in  proportion  to  the  dircumstances 
and  condition  in  life  of  the  parents,  and  the 
expectancies  of  such  child  or  children;  but 
that,  in  case  of  an  advance  to  any  of  the 
children,  the  parents  or  the  survivor  should 
be  released  from  the  condition.     In  1844 
the  husband  petitioned  the  Court  of  Bank* 
ruptey,  and,  under  the  S  ^  %  Viet.  c.  116, 
a  conditional  order  was  made  for  his  proteC" 
tion  upon  payment  of  a  yearly  sum.     In 
1845  the  husbiEind  and  wife  assigned  by  way 
of  mortgage  aU  their  interest  in  the  income 
and  capital  of  the  trust  fund.     The  fund 
was  then  transferred  into  court,  under  the 
Trustees  Relief  Act,     On  petition  by  the  six 
infiint  children,  stating  that  their  parents 
were  in  embarrassed  circumstances,  and  had 
for  some  time  past  omitted  to  provide  them 
with  suitable  diet,  ^c,  (following  the  words 
of  the  deed)  and  that  no  advance  had  been 
made  to  them  or  any  of  them;  and  it  appear* 
ing  that  the  parents  were  in  a  respectable 
station  in  life,    and  in  no   business,  the 
Court  ordered  the  whole  income  to  be  applied 
for  the  maintenance  of  the  petitioners. 

Quaere— <Ae  effect  of  a  conditional  order 
for  protection  under  the  5  ^  6  Vict.  c.  116, 
as  to  vesting  the  assets  of  the  insolvent  in  the 
official  assignee. 

Niw  Skrixb,  XXI.— Caura 


In  1839,  W.  A.  Dal  ton,  the  fktker  of 
the  petitioners,  sold  certain  real  estate  for 
6,500/. ;  and  Harriet  Dalton,  his  wife  and 
the  mother  of  the  petitioners,  joined  in  the 
conveyance  and.  released  her  dower,  on  the 
express  agreement  that  4,000/.,  part  of  the 
purchase-money,  should  be  settled  upon 
the  trusts  after  mentioned.     By  a  settle- 
ment of  the  29th  of  July  1839,  and  made 
between  W.  A.  Dalton  of  the  first  part, 
Harriet  Dalton  of  the   second  part,  and 
two  trustees  of  the  third  part,  it  was  de- 
clared that  the  4,000/.  should  be  held  by 
the  trustees  upon  trust  to  invest  the  same 
in  their  names  in  the  public  funds,  or  upon 
real  securities,  with  power  to  vary  the 
same ;  and,  upon  further  trust,  to  pay  the 
income  to   W.  A.  Dalton  and  his  wife 
during  their  joint  lives;   and  after  the 
decease  of  either  of  them,  to  the  survivor 
for  his  or  her  life,  without  power  of  an- 
ticipation;   and  subject  thereto,  it  was 
declared  that,  upon  the  death  of  either  of 
them,  the  trustees  should  be  possessed  of 
one  moiety  of  the  trust  monies,  for  the 
survivor  of  them  absolutely,  and  of  the 
other  moiety  for  such  of  the  children  of 
W.  A.  Dalton  and  Harriet  his  wife  as 
they  should  jointiy  appoint;  and  in  de- 
&ult  of  appointment,  for  all  the  children 
equally,  with  power  of  advancement,  with 
the  consent  of  the  husband  and  wife,  or 
the  survivor.     And  it  was  thereby  agreed 
and  declared  "  to  be  the  true  intent  and 
meaning  of  this  indenture  that  the  divi- 
dends, &c.  of  the  said  trust  monies  are 
hereby  reserved  and  secured  to  the  said 
W.  A.  Dalton  and  Harriet  his  wife,  and 
the  survivor  of  them,  upon  condition  only 
that  they  and  the  survivor  of  them  shall 
from  time  to  time,  and  at  all  times  during 
the  minorities  or  minority  of  all  and  every 
their  child  or  children,  find  and  provide 
such  child  or  children  with  suitable  diet, 
clothing,   and    general   maintenance  and 
support,  in  proportion  to  the  circumstances 
and   condition  of  life   of  them   the  said 
W.  A.  Dalton  and  Harriet  his  wife,  and 
to  the  expectancy  or  expectancies  of  such 
child  or  children,  respectively,   notwith- 
standing the  portion  or  portions  of  such 
child  or  children  should  not  have  become 
vested  or  payable"  ;  and  it  was  provided 
**  that  from   and  after  any  advance  or 
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advances  should  have  heen  so  made  as 
aforesaid  m  the  lifetime  of  the  said  W.  A« 
Dalton  and  Harriet  his  wife,  or  the  snr- 
vivor  of  them,  to  such  child  or  children, 
amounting  to  one-third  part  of  their  pre- 
sumptive shares  respectively,  then  and 
in  such  case  the  said  W.  A.  Dalton  and 
Harriet  his  wife,  and  each  of  them,  shall 
he  wholly  released  and  discharged  from 
the  said  condition  or  obligation  to  provide 
such  child  or  children  with  diet,  clothing, 
or  maintenance,  as  aforesaid." 

The  4,000/.  was  invested  by  the  trustees 
in  the  purchase  of  4,232/.  16s,  consols.  In 
August  1844  Mrs.  Dalton  was  taken  in  exe- 
cution for  67 In  in  an  action  upon  a  promis- 
sory note,  she  nothaving  pleaded  her  cover- 
ture. On  petition  to  die  Court  of  Bank- 
ruptcy she  obtained  protection,  upon  con- 
dition of  satisfying  the  claim  by  the  yearly 
payment  of  40/.  out  of  the  income  of  the 
trust  fund.  In  November  1844,  W.  A. 
Dalton  petitioned  the  Court  of  Bankruptcy 
for  protection;  and  in  1845  an  order 
was  made  by  the  Commissioner  for  his 
protection,  and  it  was  thereby  directed  that 
W.  A.  Dalton  should  pay  to  the  official 
assignee  the  sum  of  30/.  in  each  year,  until 
his  debts  were  discharged;  and  that  if 
default  were  made  therein  for  one  month, 
the  order  was  to  be  void.  In  1849,  the 
trust  fund  was,  imder  the  10  &  11  Vict. 
c.  96.  (the  Trustees  Relief  Act),  trans- 
.  ferred  into  court  in  the  matter  of  the 
trusts  of  the  settlement,  and  the  same, 
together  with  the  amount  of  dividends 
since  accrued,  was  standing  in  the  Ac- 
countant General's  name,  at  the  time  of 
presenting  the  present  petition.  In  De- 
cember 1845,  W.  A.  Dalton  and  Harriet 
his  wife  assigned  to  Obbard,  by  way  of 
mortgage,  for  securing  the  sum  of  500/., 
all  the  income  of  the  trust  funds  to  which 
they  were  entitled  during  their  lives,  and 
also  one  moiety  of  the  capital  to  which 
W.  A.  Dalton  would  be  entitled,  in  the 
event  of  his  surviving  his  wife,  and  all  his 
contingent  interest  in  the  other  moiety. 

The  present  petition  was  presented  by 
the  six  infant  children  of  Mr.  and  Mrs.  Dal- 
ton, which,  after  setting  out  the  above  facts, 
stated,  that  W.  A.  Dalton  and  Harriet  his 
wife  had,  for  some  time  past,  omitted  to 
provide  ihe  petitioners  with  suitable  diet. 


&c.,  in  proportion  to  the  circumstances 
and  condition  in  life  of  the  said  W.  A. 
Dalton  and  Harriet  his  wife,  and  the  ex- 
pectations of  the  petitioners ;  that  no  ad- 
vancement had  been  made  to  any  of  the 
petitioners,  and  that  the  dividends  of  the 
trust  fund  would  not  be  more  than  suffi- 
cient for  that  purpose;  and  the  petition 
prayed  that  the  dividends  might  be  ap- 
plied accordingly,  and  be  paid  for  that 
purpose  to  such  person  as  the  Court  might 
in  that  behalf  appoint. 

The  petition  came  on  to  be  heard  before 
the  Vice  Chancellor  Knight  Bruce,  where- 
upon an  order  was  made,  that,  after  provid- 
ing thereout  for  the  costs  of  the  trustees 
and  the  petitioners,  the  residue  of  the  divi- 
dends in  court  and  the  accruing  dividends 
should  be  paid  to  G.  £.  Evans,  a  solicitor 
of  the  court,  during  the  minority  of  the 
infant  petitioners,  or  until  further  order, 
he  undertaking  to  see  the  same  applied 
in  their  maintenance  and  support;  and 
that  the  costs  of  Obbard,  of  and  incident 
to  this  application,  should  be  added  to  his 
mortgage  security.  Obbard  presented  a 
petition  of  appeid  against  that  order,  so 
far  as  it  affected  his  mortgage  security; 
and  prayed  that  one  moiety  of  the  income 
of  the  trust  fund  to  accrue  during  the 
lives  of  Mr.  and  Mrs.  Dalton  and  the  life 
of  the  survivor  might  be  paid  to  him  as 
such  mortgagee. 

Mr,  MaltM  and  Mr.  Daniel  having 
opened  the  case  for  the  appellant, — 

Mr.  L.  WUfram  and  Mr.  C.  HaU^  for 
the  infant  petitioners,  objected  that  the 
mortgagee  had  no  title ;  as,  previously  to 
his  mortgage,  both  Mr.  and  Mrs.  Dalton 
had  taken  die  benefit  of  the  Insolvent 
Debtors  Acts. 

Mr.  Malins  and  Mr.  Daniel  contended 
that  the  property  did  not  vest  absolutely 
in  the  officiiJ  assignee,  except  in  cases 
where  a  final  order  was  made ;  that  here  a 
mere  order  for  protection  was  made  upon 
the  proposal  of  the  insolvent,  which  was 
adopted  by  the  Commissioner,  under  the 
4th  section  of  the  5  &  6  Vict.  c.  116, 
which  was  a  proposal  to  pay  a  yearly  sum 
out  of  the  specific  property.  They  con- 
tended further,  that  there  was  no  instance 
in  which  the  Court,  under  the  Trustee 
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Act,  had  dealt  adversely  against  a  party 
upon  petition  ;  and  they  referred  to  the  dif- 
ficulties expressed  hy  Lord  Cottenham,  in 
In  re  Bloye*B  Tru^  (1).  Upon  the  merits 
they  contended  that  the  order  was  wrong 
in  giving  the  whole  income  to  the  children, 
and  that  at  the  utmost  they  were  only  en- 
titled to  a  moiety. 

Mr,  J.  V.  Prior  J  for  the  official  assignee, 
claimed  the  302,  a  year,  under  the  order  of 
the  Commissioner. 

Mr,  L.  fViffram  and  Mr,  C,  HaU^  in 
support  of  the  order. — The  Court  will  not 
willingly  entertain  an  ohjection  to  the  ju- 
risdiction which  was  not  raised  in  the 
court  hclow  —  Upton  Warren  Case  (2). 
But  the  ohjection  is  really  only  to  the 
discretion  of  the  Court,  and  therefore 
clearly  inadmissible  upon  appeal.  The 
appellant  has  no  locus  standi;  for  the  pro- 
perty vested  in  the  official  assignee  upon 
his  appointment ;  and  the  only  provision 
in  the  act  7  &  8  Vict,  c,  96.  for  revest- 
ing the  property  in  the  insolvent  is  under 
the  10th  section,  namely,  where  the  peti- 
tion is  dismissed.  The  condition  in  the 
deed  of  settlement  clearly  creates  a  trust 
in  favour  of  the  children. 

Mr.  Barber^  for  the  trustees  of  the 
settlement. 

Mr,  Malins  replied. 

The  Lord  Chancellor  (Truro). — Upon 
the  best  consideration  I  can  give  this  case  I 
am  of  opinion  that  there  is  no  just  objection 
to  the  order.  The  first  point  raised  was, 
whether  the  question  involved  in  the  peti- 
tion is  a  fit  question  to  be  decided  upon 
petition,  or  whether  some  other  course 
ought  to  have  been  adopted.  As  far  as 
the  question  of  law  is  concerned,  the  Court 
is  in  quite  as  good  a  position  to  decide  it 
as  if  the  matter  were  brought  before  it  by 
bill,  fiut  it  is  said  there  is  a  conflict  of 
evidence  with  respect  to  the  present  state 
of  the  family ;  but  that  fact  does  not  appear 
to  me  to  be  essential  to  the  decision  ;  and, 
according  to  the  view  I  take  of  the  case,  I 
am  quite  disposed  to  decide  it  upon  affi- 
davits. The  affidavits  amount  to  this: 
that,  at  the  time  of  the  advance  of  the 


(1>  2  Hall&  Tw.  140  ;  s.  c.  I  Mac.  &  Gor.  488; 
19  Law  J.  Rep.  (n.s.)  Chanc.  89. 
(2)  1  MyL  &  K.  410. 


500/.,  the  parents  were  in  a  distressed 
condition,  having  neither  house  nor  furni- 
ture, and  that  the  500/.  was  raised  with 
a  view  to  improve  the  condition  of  the 
parents  and  the  family  generally.  What 
the  case  might  have  been  if  the  money 
had  been  raised  for  the  express  purpose  of 
benefiting  the  children  it  is  immaterial  to 
consider. 

M^ith  respect  to  the  other  question,  how 
far  the  interest  of  Mr.  Dalton  became 
vested  in  the  assignee  of  the  Court  of 
Bankruptcy,  I  express  no  opinion.  The 
construction  of  the  act  may  be  attended 
with  some  difficulties;  but  I  think  the 
case  may  be  decided  upon  the  merits,  in- 
dependently of  that  construction. 

The  supposed  hardship  of  the  case,  at  the 
present  moment,  cannot  afiect  the  construc- 
tion of  a  written  instrument  You  must 
always  have  regard  to  the  circumstances 
of  the  parties  at  the  time  the  instrument 
is  executed,  with  a  view  to  construing 
that  instrument.  In  the  present  case  there 
is  no  material  before  the  Court  as  to  the 
status  of  the  parties  but  this:  that  Mr. 
Dalton  was  possessed  of  a  considerable 
estate  in  Yorkshire,  subject  to  dower ;  and 
that  Mrs.  Dalton  released  her  dower  upon 
the  terms  contained  in  this  instrument; 
the  plain  object  of  which  was,  to  secure  a 
provision  for  the  children.  The  settlement 
is  prepared  with  a  reasonable  anticipation 
that  the  parents  would  be  in  a  situation  to 
provide  for  their  children ;  and  then  it 
contemplates  a  reverse  of  circumstances, 
that  they  would  not  be  able  to  do  that ; 
and  with  reference  to  that  view,  let  us  see 
what  is  the  meaning  of  the  terms  used  in 
the  deed.  It  is  admitted  that  the  terms  of 
the  deed  amount  to  a  condition  or  trust, 
regulating  the  application  of  the  interest 
of  the  money  invested :  the  deed  provides 
that  the  interest  shall  be  applied  in  a  par- 
ticular way,  upon  this  express  condition. 
What  does  this  mean  ?  That  if  the  con- 
dition is  not  performed,  the  right  of  the 
parents  ceases.  Whether  the  condition  be 
in  favour  of  children  or  any  stranger,  it 
seems  to  me  it  would  make  no  difierence. 
If  this  creates  a  trust,  what  was  the  obliga- 
tion of  the  trustees  in  the  event  of  the 
parents  making  default?  Would  it  not 
have  been  the  duty  of  the  trustees,  or  of 
the  Court,  to  put  the  children  in  the  con- 
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dition  that  they  would  have  been  In  if 
the  parents  had  performed  the  condition, 
and  to  apply  the  whole  fund  for  that  pur- 
pose, if  no  less  than  the  whole  fund  would 
do?  The  children  are  entitled  to  main- 
tenance and  support  out  of  the  fund,  in 
proportion  to  the  circumstances  and  con- 
dition in  life  of  the  parents,  and  the  ex- 
pectancies of  the  children.  What  is  meant 
by  those  words  ?  It  appears  Mr.  Dalton 
did  not  follow  any  particular  occupation. 
The  expectations  of  the  children  are  not 
limited  to  their  parents ;  but  extend  to 
the  circumstances  of  their  relations  and 
friends.  If  the  parents  happen  to  be  in 
poverty  at  a  particular  time,  it  does  not 
follow  that  the  children  are  to  receive 
their  education  at  a  charity  school.  "With- 
out  doubt  the  words  meant  that  they 
should  receive  such  an  education  as  would 
fit  them  for  the  position  in  life  in  which 
Mr.  Dalton  then  moved.  I  cannot  read 
these  words  in  the  restricted  sense  which 
the  arguments  for  the  appellant  suppose. 
It  appears  to  me  that  120/.  a  year  is  not 
too  much  for  this  purpose,  considering  there 
are  four  boys  and  two  girls.  But  it  is 
said  *'  What,  then,  are  the  parents  to  do  ?" 
With  that  I  have  nothing  to  do ;  my  duty 
is,  to  give  to  the  children  what  the 
parents  by  deed  have  provided  for  them. 
The  object  of  the  deed  was  to  secure  the 
children  in  the  first  instance;  and  the 
parents  are  only  entitled  to  what  remains 
after  they  are  provided  for.  But  it  is  said 
the  mortgagee  advanced  his  money  under 
legal  advice;  he  did  it,  I  am  ready  to 
believe,  from  benevolent  motives ;  but  still 
he  did  it  with  ample  means  of  information 
as  to  the  rights  of  the  children.  I  tiiink, 
therefore,  that  the  order  of  the  Court  below 
is  quite  consistent  with  the  power  the 
Court  has  over  this  settlement.  The  right 
of  the  mortgagee  is  the  right  of  Dalton 
himself;  and  neither  one  nor  the  other 
has  a  right  to  anything,  except  what  may 
remain  after  providing  for  the  children ; 
and,  in  this  case,  I  think  the  application 
of  the  whole  income  is  not  more  dian  suffi- 
cient. The  petition  of  appeal  must  be 
dismissed,  with  costs. 


T    n  TlETTS    v.    the    LONDON 

mr-..  V  i     o    1 A  *<       CORN  EXCHANGE  COM- 

March  1.  2.  10."^    pany. 

Tithes — 37  Hen.  8.  c.  12. — CampasUion. 

A  rector  of  a  parish  in  the  eUy  of  London 
received  for  some  yearsy  without  objedum^ 
a  fixed  sum  by  way  of  tithes  of  particular 
premises^  and  then  filed  his  bill  for  an  ac' 
count  :'^Heldf  that  the  receipt  of  such  fixed 
mm,  though  less  than  the  annual  value,  did 
not  necessarily  imply  a  composition;  and 
that  much  stronger  evidence  woM  be  re- 
quired  to  establish  such  a  payment  as  a  oom- 
position  than  in  the  ordinary  case  of  a 
money  payment  in  lieu  of  tithes  in  kind. 

Quaere— fcrA^tAer  the  rule  requiring  six 
months*  notice  for  determining  an  ordinary 
composition  for  tithes  in  kind  is  appUeahU 
to  the  case  of  a  composition  for  a  money 
payment  in  Ueu  of  tithes. 

Form  of  reference  to  the  Master  to  take 
an  account  of  tithes  due  under  the  87  Hen. 
8.  c.  12,  where  the  rent  or  annual  value  of  the 
buildings  and  premises  is  increased  by  means 
of  implements  or  fittings  not  titheable  let  or 
used  therewith. 

This  was  an  appeal,  by  the  plaintiff,  from 
a  decree  of  the  Vice  Chancellor  Knight 
Bruce,  dated  the  2nd  day  of  July  1851, 
dismissing  the  bill,  ¥rithout  costs. 

The  plaintiff,  who  was  the  rector  of  the 
parish  of  St.  Olave,  Hart  Street,  in  the 
city  of  London,  in  July  1848,  filed  his  bill 
against  the  London  Com  Exchange  Com- 
pany, incorporated  by  the  7  Geo.  4.  c.  Iv, 
intituled  "An  Act  for  erecting  and  pro- 
viding a  new  Com  Exchange  at  or  near 
Mark  Lane  in  the  dty  of  London,"  and  W. 
W.  Wren,  the  clerk  and  solicitor  of  the 
company,  praying  that  it  might  be  declared 
that  the  plaintiff  and  his  successors,  rectors 
of  the  parish,  were  entitled  to  receive  from 
the  London  Com  Exchange  Company,  in 
respect  of  the  Com  Exchange  and  premises 
erected  and  built  by  them  in  pursuance  of 
their  act,  tithes,  after  the  rate  of  2s.  9d.  in 
the  pound  upon  the  annual  value  of  the 
said  Com  Exchange  and  premises ;  and 
that  it  might  be  referred  to  the  Master  to 
inquire  and  state  the  true  annual  value  of 
the  same,  and  to  take  an  account  of  what 
was  due  to  the  plaintiff  for  arrears  of  the 
tithes  thereof  from  Michaelmas  1847,  and 
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for  payment  to  the  pluntiff ;  the  plaintiff 
waiving  aU  right  to  penalties  in  respect 
thereof. 

The  London  Com  Exchange  Company 
was  huilt  npon  a  site  previously  occupied 
by  dwelling-houses ;  and  the  premises  of 
the  company  consisted  of  two  large  areas, 
used  as  seed  and  com  markets,  and  of  a 
coffee-room  or  tavern,  and  cellars,  which 
last  were  let  respectively  at  rents  of  800^. 
and  200Z.  The  principal  revenue  of  the 
company  was  derived  from  the  letting  of 
stalls  or  tables,  placed  in  and  around  the 
areas,  to  factors  and  others  connected  with 
the  trade.  The  gross  revenue  of  the  com- 
pany was  upwards  of  3,000/.,  and  the  out- 
goings about  600/. 

It  appeared  that  Dr.  Owen,  the  imme- 
diate piedecessor  of  the  plaintiff,  as  rector 
of  the  parish,  had  agreed  to  accept,  and 
from  the  time  of  the  erection  of  the  Com 
Exchange  up  to  his  death,  in  1837i  had 
received,  from  the  company  a  sum  of  90/. 
a  year  in  lieu  of  and  as  a  composition  for 
the  tithe  ;  and  that  this  amount  was  fixed 
U]>on  as  the  yearly  value  of  2s,  9d,  in  the 
pound  upon  the  estimated  rental  of  the 
houses  previously  standing  upon  the  site 
of  the  Com  Exchange.  After  the  death 
of  Dr.  Owen,  the  same  sum  of  90/.  was 
received  by  the  plaintiff,  his  successor, 
without  any  objection  being  made,  down 
to  Michaelmas  1847.  Subsequently,  a 
long  correspondence  took  place  between 
the  plaintiff  and  the  defendants  as  to  their 
respective  rights  and  liabilities ;  and  ulti- 
mately the  present  bill  was  filed  in  July 
1848.  The  defendants  by  their  answer 
insisted,  among  other  things,  that  the 
plaintiff  had  adopted  the  composition  made 
with  Dr.  Owen,  and  that  he  was  bound  to 
have  given  six  months'  formal  notice  to 
deteraune  it ;  and  upon  this  objection  the 
Vice  Chancellor  dismissed  the  bill  at  the 
hearing,  but  without  prejudice  to  the  filing 
of  a  new  bill. 

The  other  question  raised  by  the  plead- 
ings was,  the  manner  in  which  the  premises 
of  the  company  were  to  be  assessed  for 
tithe.  On  this  latter  point  the  following 
sections  of  the  37  Hen.  8.  c.  12.  were  re- 
ferred to. 

"  2.  That  the  citizens  and  inhabitants  of 
the  said  city  of  London  and  liberties  of  the 
same  for  the  time  being,  shall  yearly,  with- 


out fraud  or  covin,  forever  pay  their  tithes 
to  the  parsons,  vicars,  and  curates  of  the 
said  city  and  their  successors  for  the  time 
being,  after  the  rate  hereafter  following : 
that  is,  to  wit,  of  every  10«.  rent  by  the 
year  of  all  and  every  house  and  houses, 
shops,  warehouses,  cellars,  stables,  and 
every  of  them  within  the  said  city  and 
liberties  of  the  same,  sixteen  pence  half- 
penny ;  and  of  every  20«.  rent  by  the  year 
of  all  and  every  such  house  and  houses, 
shops,  warehouses,  cellars,  and  stables,  and 
every  of  them  within  the  said  city  and 
liberties  2a,  9c/. ;  and  so  above  the  rent  of 
20s.  by  the  year,  ascending  from  10s.  to 
20s.  according  to  the  rate  aforesaid." 

'*  4.  Item,  that  every  owner  or  owners,  in- 
heritor or  inheritors,  of  any  dwelling-house 
or  houses,  shops,  warehouses,  cellars,  or 
stables,  or  any  of  them,  within  the  said 
city  and  liberties,  inhabiting  or  occupying 
the  same  himself  or  themselves,  shall  pay 
after  such  rate  or  tithes  as  is  abovesaid, 
after  the  quantity  of  such  yearly  rent  as 
the  same  was  last  letten  for,  without  fraud 


or  covin. 

'*  8.  Item,  if  any  dwelling-house,  within 
eight  years  last  past,  was  or  hereafter  shall 
be  converted  into  a  warehouse,  storehouse, 
or  such  like,  or  if  a  warehouse,  storehouse, 
or  such  like,  within  the  said  eight  years, 
was,  or  hereafter  shall  be,  converted  into  a 
dwelling-house;  that  then  the  occupiers 
thereof  shall  pay  tithes  for  the  same  after 
the  rate  above  declared  of  mansion-house 
rents." 

**  9.  Item,  that  where  any  person  shall 
demise  any  dyehouse  or  brewhouse,  with 
implements  convenient  and  necessary  for 
dyeing  or  brewing,  reserving  a  rent  upon 
the  same,  as  well  in  respect  of  such  im- 
plements as  in  respect  of  such  dyehouse 
or  brewhouse,  that  then  the  tenant  shall 
pay  his  tithes  after  such  rate  as  is  above- 
said,  the  third  penny  abated." 

Mr.  BetheU,  Mr.  Hugh  Hill,  and  Mr. 
Speedf  for  the  plaintiff. 

Sir  W.  P.  Wood,  Mr.  Willea,  and  Mr. 
Humphry  appeared  for  the  defendants, 
and,  at  the  suggestion  of  the  Lord  Chan- 
cellor, also  for  the  holders  of  stalls,  who 
were  not  made  parties  to  the  bQl. — They 
insisted  that  the  annual  payments  of  90/. 
were  made  and  received  as  a  composition  ; 
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and  that  such  composition  had  been  adopt- 
ed  by  the  plaintiff,  and  had  never  been 
legally  determined.  As  to  the  mode  of 
rating,  they  contended  that  the  holders  of 
stalls  could  not  be  considered  as  tenants, 
but  that  the  letting  was  more  in  the  nature 
of  a  licence  or  easement ;  as  in  the  case  of 
a  box  at  the  opera,  &c. ;  and  if  so,  then 
the  company  were  both  occupiers  and 
owners,  and  the  tithe  would  be  payable 
upon  '*  such  yearly  rent  as  the  same  was 
last  letten  for,"— ^that  is  to  say,  the  rent  of 
the  houses  pulled  down ;  and  lastly,  that 
if  the  tithes  were  to  be  assessed,  having 
regard  to  the  profits  of  the  stalls,  there 
must  be  an  abatement,  as  in  the  case  of 
the  dyehouse  and  brewhouse  mentioned 
in  the  statute*  The  following  cases  were 
cited — 

WorraU  v.  NichoUs,  4  Gwil.  1302. 

FeU  V.  Wilson,  12  East,  83. 

Goode  V.  Howellsy  4  Mee.  &  W.  198 ; 
s.  c.  7  Law  J.  Rep.  (n.b.)  Exch.  812. 

Gray  v.  Cooh^  8  East,  836. 

Surman  v.  Darley,  14  Mee.  &  W.  181 ; 
s.  c.  14  Law  J.  Rep.  (n.s.)  M.C.  145. 

Wood  V.  Leadbitter,  13  Mee.  &  W.  838 ; 
s.  c.  14  Law  J.  Rep.  (n.s.)  Exch.161. 
Mr.  Bethell  replied. 

March  10.— The  Lord  Chancellor. — 
The  course  which  has  been  taken  at  the 
bar  in  regard  to  this  case  has  relieved 
the  Court  of  considerable  difficulty;  and 
the  only  question  necessary  for  me  to 
decide  is,  whether  the  plaintiff  can  main- 
tain his  suit;  that  question  depending  upon 
the  fact  of  whether  there  was  such  a  com- 
position as  bound  him,  and  as  required  a 
regular  notice  to  put  an  end  to  it.  There 
is  a  distinction  between  this  case  and  the 
ordinary  case  of  a  composition  for  tithes. 
Where  a  money  payment  is  made  upon  the 
annual  value,  it  requires  strong  evidence 
to  maintain  that  it  is  a  composition,  and 
you  cannot  infer  that  it  is  so  from  the 
receipt  of  an  annual  sum  below  the  annual 
value.  The  party  may  not  be  able  to  as- 
certain what  the  annual  value  is ;  and  it  is 
not  like  the  case  of  a  money  payment  in 
lieu  of  tithes  in  kind.  A  case  of  this  kind 
must  stand  upon  its  peculiar  circumstances. 
1  will  assume  that  the  composition,  if  such 
it  is,  began  with  Dr.  Owen,  though  that  is 
a  question  of  considerable  difficulty. 


The  next  point  is,  whether  that  compo- 
sition was  adopted  by  Mr.  Letts.  He  un- 
doubtedly accepted  the  same  payment  as  was 
made  to  Dr.  Owen,  but  there  was  no  direct 
dealing  between  Mr.  Letts  and  the  owners 
of  the  property  in  respect  to  the  acceptance 
of  less  than  the  actusl  value ;  and  he,  find- 
ing payments  made  with  reference  to  the 
vidue  of  the  original  houses,  might  very 
naturally  be  led  to  accept  the  sum  received 
by  the  former  incumbent  from  ignorance  of 
the  real  value  or  from  not  wishing  to  dis- 
turb the  existing  arrangements;  but  this 
would  not  amount  to  a  composition.  As- 
suming it  to  be  a  composition  on  the  part 
of  Dr.  Owen,  Mr.  Letts  might  have  recdved 
it  without  notice  that  it  was  a  composition, 
or  less  in  amount  than  2s.  9d.  on  the  actual 
value.  I  think  it  very  doubtful  upon  the 
whole  case,  whether  there  was  an  adoption 
of  the  previous  composition  which  was 
binding  on  Mr.  Letts.  I  will  assume,  how- 
ever, that  it  was  so ;  and  then  the  question 
arises,  whether  that  composition  was  put 
an  end  to. 

I  am  not  aware  of  any  authority  whidi 
decides  that,  in  a  case  like  the  present, 
you  must  give  the  same  notice  as  would 
be  requisite  in  the  case  of  a  payment 
in  lieu  of  a  common  render  of  tithes. 
But  clearly  the  effect  of  the  correspon- 
dence is,  that  there  is  an  assertion  by  Mr. 
Letts  that  he  is  receiving  less  than  the 
value,  and  an  acquiescence  on  the  part  of 
the  Com  Exchange  Company  in  the  altera- 
tion and  revision  of  the  annual  payments 
then  payable  to  him.  They  do  not  say  to 
him,  "  Whatever  may  be  the  case  for  the 
future,  as  to  the  past  he  is  bound  to  accept 
this  sum,  because  he  had  adopted  in  a  for- 
mal manner  the  composition  paid  to  his  pre- 
decessor." But  the  correspondence  shews 
clearly  that  the  plaintiff  would  be  taken  by 
surprise  if  I  were  to  allow  this  objection. 
The  parties  have  come  here  with  reference 
to  the  operation  of  the  act  of  pariiament, 
and  not  upon  the  question  whether  Mr. 
Letts  had  precluded  himself,  by  adoption 
of  the  composition,  from  that  to  which  he 
would  otherwise  have  been  by  law  entitled. 
It  being,  then,  a  question  of  fact,  I  am  of 
opinion  that  the  plaintiff  can  maintain  his 
bill ;  and  there  ¥rill  be  nothing  left  but  to 
direct  the  common  account.  With  regard 
to  the  period  from  which  the  account  dial! 
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commence,  I  am  not  duposed  to  carry  it 
back  further  than  the  time  of  filing  the 
bUl. 

The  form  of  the  decree  was  arranged  as 
follows  i— Reversing  the  order  of  the  Vice 
Chancellor,  and  inserting  the  defendants', 
the  company's,  submission  to  be  bound  by 
the  decree  in  respect  of  their  tenants'  lia- 
bility, declare  that  the  plaintiff  is  entitled 
to  tithes  after  the  rate  of  2«.  9d.  in  the 
pound  on  the  annual  value  of  the  London 
Com  Exchange  and  premises,  to  be  ascer- 
tained in  manner  hereinafter  directed,  from 
the  time  of  filing  the  bill ;  refer  it  to  the 
Master  to  inquire  into  and  ascertain  the 
annual  value  of  the  London  Com  Exchange 
and  premises  in  each  year  from  that 
date,  having  regard  to  the  annual  rents 
received  by  the  company  in  respect  of 
such  parts  as  are  let  at  annual  rents,  and 
deducting  therefrom  such  parts  of  such 
rents  as  are  payable  in  respect  of  matters 
or  things  included  in  ihe  lettings  as  are 
not  by  law  chargeable  Mrith  tithes.  Liberty 
to  state  special  circumstances. 


Parker,  V.C. 
July  3. 


}'• 


the  matter  o/rbes' 

DEVISEES. 


Trustee  Ad  1850 — Railway  Company-^^ 
Costs. 

A  petition,  under  the  Trustee  Act  1850, 
stated  that  A.  had  mortgaged  lands  to  B>  in 
fee  ;  that  B,  had  died,  having  by  his  wiU  de* 
vised  the  lands  to  infants,  and  appointed  C 
Aii  executor ;  that  a  contract  Jwd  been  en^ 
tered  into  by  C  with  a  railway  company  for 
the  sale  of  a  part  qf  the  lands  at  a  certain 
price,  and  that,  for  the  purpose  of  carrying 
out  the  contract,  it  was  necessary  to  get  in 
the  legal  estate*  The  petition  prayed  that 
the  legal  estate  might  be  vested  in  C,  and 
that  the  railway  company  might  pay  the  costs 
of  the  petition.  The  railway  company  ap^ 
peared  at  the  hearing,  but  Ajected  to  pay 
the  costs: — Held,  that  the  Court  had  no 
jurisdiction  to  make  any  order  either  in 
favour  of,  or  against,  the  company. 

This  was  a  petition  under  the  Trustee 
Act,  1850.     The  petition  stated  that  Mr. 


Biddulph  had  mortgaged  lands  to  Mr.  Rees 
in  fee,  with  a  power  of  sale,  that  Mr. 
Rees  had  died,  having  by  his  will  appointed 
an  executor,  and  devised  the  mortgaged 
estate  to  infants.  The  petition  then  stated 
a  contract  between  the  company  and  the 
executor  for  the  purchase  of  a  part  of  this 
land,  and  that,  with  a  view  to  this  contract, 
it  had  been  desired  that  the  legal  estate  in 
the  property  should  be  vested  in  the  exe- 
cutor. The  petition  then  prayed  that  the 
estate  might  be  conveyed  by  the  children 
to  the  executor,  and  that  the  railway  com- 
pany might  pay  the  costs  of  the  petition. 

The  company  were  served  with  the 
petition. 

The  petition  was  not  headed  in  the 
matter  of  the  Lands  Clauses  Consolidation 
Act  or  the  particular  railway  act. 

Mr.  Metcalfe,  for  the  petition,  contended 
that,  as  the  petition  in  this  case  had  been 
rendered  necessary  by  the  contract  with 
the  company,  it  was  one  of  the  items  of 
costs  which  the  company  were  bound  to 
pay.  There  was,  perhaps,  a  defect  in  not 
having  the  petition  headed  in  the  matter 
of  the  railway  act  and  the  Lands  Clauses 
Consolidation  Act,  but  the  Court  would 
probably  give  leave  to  have  the  petition 
amended  in  this  respect.  He  referred  to 
the  82nd  section  of  the  Lands  Clauses 
Consolidation  Act. 

Mr.  BovUl,  for  the  company,  objected 
to  the  question  of  costs  being  considered 
on  this  petition. 

Parker,  V.C.  said  that,  on  the  petition 
before  him,  he  h^d  not  jurisdiction  to  make 
any  order  on  the  company.  The  vendors 
must  make  out  their  bill  of  costs,  and  send 
it  to  the  company,  and  the  taxing  Master 
would  have  to  judge  of  any  items  which 
might  be  disputed.  He  had  no  objection, 
if  both  parties  wished  to  submit  the  ques- 
tion to  him  as  to  these  costs,  to  act  as 
arbitrator  in  the  matter.  In  the  absence 
of  such  submission,  he  should  make  no 
order  as  to  the  costs. 

Mr.  Bovill,  for  the  company,  declined 
to  give  such  submission,  and  asked  for  the 
costs  of  the  appearance  of  the  company  on 
the  petition. 
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Parker,  V.C.  said  that  he  had  not 
jurisdiction  on  the  petition  to  make  any 
order  for,  or  against,  the  railway  company, 
and  declined  to  give  costs. 


L.C. 

1851. 

Dec.  8,  15, 

1852. 

Feb.  26. 


} 


In  re  the  borough  op 

ST.    MART  -  LE  -  BONE 
JOINT-STOCK  BANKING 

COMPANY,     ex    parte 

BUSK. 


This  was  an  appeal,  from  an  order  of 
Knight  Bruce,  V.C,  reported  19  Law  /. 
Rep,  (n.s.)  Chanc.  391. 

Feb.  26.  — -  The  Lord  Chancellor 
(Truro)  affirmed  the  decision  of  the  Court 
below,  without  giving  his  reasons. 


rin  re  the  vale  op  neath 

L.C.  J     AND  SOUTH  WALES  BRKW- 

March  10,  17.  j    ery  joint-stock  com- 

V.  pany,  edp  jparle  lawes. 

Company  —  Contributory  —  Irregular 
Transfer^-^Deed  of  Settlement, 

By  the  deed  of  settlement  of  a  joint^atoek 
company,  the  director  $  were  epecifically 
authorized  to  purchase  shares  of  members 
under  certain  circumstances;  but  the  deed 
contained  no  express  prohibition  restricting 
the  directorsfrom  buying  up  shares  generally. 
The  company^  becoming  embarrassed,  sum- 
moned an  extraordinary  general  meeting,  at 
which  a  resolution  was  passed,  authorizing 
the  directors  to  purchase  and  take  a  transfer 
of  the  shares  of  any  member  who  would  lend 
the  company  a  sum  of  money  equal  to  the 
purchase-money  of  his  shares.  The  notice 
calling  the  meeting  did  not  state,  as  required 
by  the  deed,  the  specific  object  for  which 
the  meeting  was  called.  At  a  subsequent 
general  meeting,  at  which  the  resolution  was 
read,  the  directors  were  authorized  to  give 
further  time  to  the  members  who  had  not 
yet  compUed  with  the  terms  of  the  resolu- 
tion, fV,  L,  then  sold  his  shares  to  a 
trustee  for  the  company  upon  the  terms 
stated  in  the  resolution,  and  died  before  the 
transfer  was  effected;  and  the  directors^  at 


the  instance  of  his  exeetUor,  completed  the 
requisite  formalities  of  the  transfer  t-^Held, 
that  the  resolution  of  the  extraordinary  meet- 
ing was  invalid  for  want  of  due  notice;  and 
that  the  subsequent  ratification  of  the  same 
was  inoperative,  as  in  excess  of  the  powers  of 
a  general  meeting;  and  that  the  executor 
of  W,  L,  was  properly  retained  on  the  list  of 
contributories  without  qualification. 

Observations  on  the  difficulty  of  applying 
the  doctrine  of  acquiescence  to  joinUstoek 
companies. 

Where  partnerships,  as  in  the  case  ofjoint* 
stock  companies,  consist  of  a  great  number  of 
individuals,  the  Court  will  hold  them  in  their 
transactions  strictly  to  the  terms  of  the  part- 
nership contract. 

This  was  an  appeal  from  an  order  oi 
Knight  Bruce,  V.C,  reported  20  Law  /. 
Rep,  (n.s.)  Chanc.  295,  refusing  to  remove 
the  name  of  Mr.  J.  Lawes  as  the  executor 
of  Mr.  W.  Lawes,  deceased,  from  the  Ust 
of  contributories  of  the  above-named  com- 
pany. 

The  22nd  and  23rd  clauses  of  the  deed 
of  settlement,  and  the  resolutions  passed 
at  an  extraordinary  general  meeting  of  the 
company,  are  set  out  in  .the  report  of 
Morgan* s  case  (1). 

The  35th  clause  provided  that  "  the  re- 
spective persons  in  whose  names  the  shares 
in  the  capital  of  the  company  shall  from 
time  to  time  be  held  and  stand  in  the  share 
register  of  the  company  shall,  for  all  the 
purposes  of  these  presents,  and  by  and 
between  all  the  present  and  future  share* 
holders  of  and  in  the  said  capital,  be  declared 
the  true  and  absolute  owners  and  proprie- 
tors of  such  shares  respectively,"  &c. 

The  40th  clause,  providing  for  the  keep- 
ing of  a  share  register  book,  is  set  out  in  the 
report  of  the  original  hearing. 

The  42nd  clause  provided  *'  that  in  case 
any  husband  of  a  female  proprietor,  or  any 
executor  who  shall  not  obtain  the  appro- 
bation of  the  directors  to  be  admitted  a 
proprietor  of  the  company,  &c.  shall  not  be 
able  within  six  calendar  months  from  the 
time  of  his  becoming  such  executor  to  sell 
or  dispose  of  the  share  or  shares  belonging 


(1)  1  Hall  &  Tw.  824;  t.  o.  1  Mac  &  Oor. 
18  Law  J.  Rep.  (m,8.)  Chanc  265. 
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to  or  claimed  by  him  in  such  character  or 
right  a»  aforesaid,  to  some  other  person  of 
persons  to  be  approved  of  by  the  directors, 
it  shall  be  lawfal  for  the  dh-ectors  in  all 
such  cases,  and  they  are  hereby  required, 
on  the  application  of  the  person  holing  or 
entitled  to,  or  claiming  such  share  or  shares 
as  aforesaid,  to  purchase  the  same  from  him 
or  her  at  the  current  or  market  price  thereof, 
or  for  such  other  price  as  the  directors  shall 
deem  fiur  or  reasonable ;  and  the  share  or 
shares  so  purchased  shall,  under  the  order 
of  the  directors,  be  transferred  to  one  of  the 
trustees  for  the  time  being,  in  trust  for  and 
for  the  benefit  of  himself  and  the  other 
proprietors  of  the  company." 

Clause  44.  * '  Whenever  any  share  or  shares 
in  the  capital  of  the  company  shall  become 
actually  forfeited,  or  shall  be  duly  and 
e£fectually  vested  in  any  new  proprietor, 
and  such  entry  or  alteration  in  regard  to 
such  share  or  shares  shall  have  been  made 
in  the  share  register-book  as  hereinbefore 
stated,  then,  and  not  before,  the  respon- 
sibility of  a  previous  owner,  as  a  proprietor 
in  the  company,  with  respect  to  the  same 
share  or  shares,  shaU,  from  and  after  the 
completion  of  such  entry  and  certificate 
granted  as  aforesaid,  and  the  payment  of 
all  instalments  on  such  shares  previously 
called  for,  cease  and  determine,  as  to  the 
same  share  or  shares ;  and  such  previous 
owner  shall  thenceforth  be  exonerated  and 
released  from  all  subsequent  claims,  de- 
mands, and  obligations  in  regard  to  the 
same  share  or  shares,  and  from  all  future 
observance  and  performance  of  the  cove- 
nants, conditions,  and  stipulations  contained 
in  or  referred  to  by  this  indenture,  or  in  or  by 
any  deed  or  deeds  relating  thereto ;  and  the 
certificate  to  be  given  by  the  directors  as 
hereinbefore  required  of  such  entry,  era- 
sure, or  alteration,  shall  at  all  times  be 
evidence  of  such  acquittance  and  discharge 
as  aforesaid  in  respect  of  such  share  or 
shares :  and  the  person  in  whom  any  share 
or  shares  shall  or  may  become  vested,  and 
whose  name  shall  be  entered  as  the  ap- 
proved proprietor  thereof  in  the  share 
register-book  as  hereinbefore  mentioned, 
shall  immediately  thereupon,  butnot  before, 
have  and  be  subject  to  all  the  same  privi- 
leges, advantages  and  future  liabilities  in 
respect  of  such  share  or  shares  as  the  person 
originally  owning  such  share  or  shares." 

KSW  SBIUI9,  XXI.— Cbano. 


The  47th  clause,  providing  for  the  trans- 
action of  business  at  annual  general  meet- 
ings, proceeded  as  follows  :-—'*  And  such 
o<£er  business  shall  be  transacted  relating 
to  the  company,  and  such  rules  and  regu- 
lations made  for  the  better  government 
and  carrying  into  effect  the  objects  of  the 
company  as  may  not  involve  a  breach  of, 
or  be  inconsistent  with,  the  existing  rules 
or  regulations  of  the  company."  The  50th 
clause  provided  that  the  notice  convening 
extraordinary  general  meetings  should 
specify,  amongst  other  things,  &e  specific 
object  or  objects  of  the  meeting. 

Mr,  R,  Palmer  and  Mr,  Lewin^  in  sup- 
port of  the  appeal. — The  decision  in  Mor-' 
gan^s  case  does  not  apply  to  the  present 
case,  for  Morgan's  shares  were  never  trans- 
ferred in  the  share  register-book  to  the 
name  of  the  new  proprietor;  if  it  does 
apply,  then  it  ought  to  be  re-considered. 
The  deed  of  settlement  contains  no  prohi- 
bition of  purchasing  shares  on  behalf  of  the 
company.  The  purchase  of  Lawes's  shares 
was  not  made  until  after  the  ordinary 
general  meeting,  which  meeting  adopted 
and  ratified  the  resolutions  passed  at  the 
previous  extraordinary  general  meeting— 
Taylor  v.  Hughes  {1).  Again,  this  purchase 
was  completed  by  the  executor,  and  is, 
therefore,  valid  under  the  42nd  clause. 
Even  if  the  transaction  were  irregular,  the 
Court  would  refuse  relief  on  the  ground  of 
acquiescence. 

Graham  v.  the  Birkenhead,  Lancashire 

and  Cheshire  Junction  Railway  Com^ 

pany^  2  Hall  &  Tw.  450 ;  s.  c.  2  Mac. 

8c  Got,  146 ;  20  Law  J.  Rep.  (m.s.) 

Chanc.  445. 
Ex  parte  Bagge^  in  re  the  Northern  Coal 

Mining  Company ,  13  Beav.  162 ;  s.  c. 

20  Law  J.  Rep.  (n.s.)  Chanc.  229. 

Mr,  James  RusseU  and  Mr,  TerreU, 
contra. — Morgan's  case  was  decided  upon 
the  broad  ground,  that  it  was  not  compe- 
tent to  the  directors  to  enter  into  any  such 
contract.  The  directors  had  authority  to 
buy  in  two  cases  only :  namely,  where  Uiey 
refused  the  executor  or  his  nominee,  and 
in  the  event  of  their  having  a  surplus  fund 
— Ex  parte  Richmond's  Executors  (2)  and 

(1)  2  Jo.&Lat.24. 

(2)  3  De  Oex  &  S.  96. 
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Bosanquei  v.  Shoriridge  (3).  The  directors 
had  no  authority  to  diminish  the  capital  of 
the  company,  except  in  the  cases  provided 
by  the  deed.  The  doctrine  of  acquiescence 
cannot  apply,  because  there  are  members 
of  the  company  who  are  not  sui  juris, 

March  17. — The  Lord  Chancellor. — 
The  question  whether  this  gentleman  was 
or  was  not  properly  put  on  the  list  of 
contributories  depends  upon  the  validity 
of  the  transfer  of  the  shares  to  Buckland. 
This  company  was  strictly  a  trading  part- 
nership, though  consisting  of  a  great 
number  of  persons ;  and  I  am  very  far 
from  saying  that  such  rules  as  were  laid 
down  in  Const  v.  Harris  (4)  would  not  still 
govern  cases  of  that  description.  But  in  a 
joint-stock  company  consisting  of  a  great 
number  of  partners,  it  becomes  especially 
necessary  to  hold  die  parties  strictly  to  the 
terms  of  their  deed ;  because  otherwise, 
when  the  property  is  dealt  with  in  pur- 
suance of  resolutions  passed  at  ordinary  or 
extraordinary  general  meetings,  which  a 
great  proportion  of  the  members  will  never 
attend,  a  partner  may  find  himself  bound, 
or  affected  to  be  bound,  by  transactions 
-wholly  at  variance  with  the  terms  of  his 
original  contract. 

Now,  this  partnership,  the  profits  of 
which  at  first  it  was  thought  could  not 
be  estimated  too  high,  was  at  the  time 
of  the  transaction  in  question  wholly  in- 
solvent. And  the  deed  of  settlement 
provides,  that  if  there  be  a  surplus  fund  to 
the  extent  of  10,000/.,  the  directors  may 
purchase  shares  on  behalf  of  the  company ; 
that  is,  they  may  buy  up  the  interest 
of  partners  who  may  wish  to  retire,  in- 
creasing by  that  means  the  interest  of  the 
remaining  partners.  At  the  time  when  the 
company  was  greatly  in  want  of  funds  to 
relieve  them  from  their  embarrassments,  an 
extraordinary  general  meeting  is  called. 
Now,  the  deed  says  expressly  that  the 
notice  convening  an  extraordinary  general 
meeting  shall  state  the  object  or  objects  of 
the  meeting.  It  is,  however,  perfectly  clear 
that  the  circular  letter  of  the  10th  of  April 
did  not  state  the  specific  object  of  the  meet- 
ing ;  and,  I  think,  it  is  equally  clear  from  the 

(8)  4  Exch.  Rep.  699 ;  s.  c.  20  Law  J.  Rep.  (n.b.) 
Exch.  57. 
(4)  Turn.  &  R.  496. 


wording  of  that  letter  that  the  directors  did 
not  intend  thereby  to  disclose  fully  to  the 
shareholders  the  scheme  which  they  had  to 
propound  at  the  meeting.  By  a  resoluticm 
passed  at  that  meeting,  authority  was  given 
to  the  directors  to  buy  the  shares  of  any 
shareholder  wishing  to  retire,  at  a  certain 
depreciated  price,  that  is,  below  its  nominal 
value ;  and  upon  the  shareholder  lending 
a  sum  of  money  equal  to  the  amount  of 
the  purchase-money,  a  loan  note  was  to  be 
given  for  the  aggregate  amount,  payable  in 
five  years,  with  interest.  This  was  a  sin- 
gular transaction,  for  it  was  a  mode  of 
increasing  the  difiiculties  of  the  company 
by  pledging  them  to  more  debt  than  was 
necessary,  and  withdrawing  a  portion  of 
the  capital  from  the  trade,  and  thus  in- 
creasing the  liabilities  of  the  remaining 
partners.  The  notice  calling  the  meeting 
certainly  gave  no  intimation  that  any  such 
proposal  was  to  be  advanced.  Mr.  Lawes 
did  not  within  the  time  limited  avail  him- 
self of  the  privilege  given  by  that  resolution 
to  tender  his  shares  for  purchase  by  the 
directors ;  but  afterwards  there  was  a  gen- 
eral meeting  at  which  a  resolution  was 
passed  enlarging  the  time,  and  declaring 
that  the  shares  of  those  who  should  con- 
tinue defaulters  after  the  expiration  of  the 
enlarged  time  should  be  forfeited.  Now, 
the  question  argued  before  me  was,  whe- 
ther that  general  meeting  had  such  power 
or  not.  In  my  opinion  they  had  not  the 
power,  for  their  powers  are  expressly  con- 
fined to  such  things  as  are  not  inconsistent 
with  the  existing  rules  and  regulations  of 
the  company.  Now,  the  resolution  of  the 
general  meeting  was  directly  in  opposition 
to  the  deed,  and,  therefore,  must  depend  for 
its  validity  on  the  powers  of  the  extraordi- 
nary meeting.  If  the  notice  had  expressly 
stated  the  specific  object  of  that  meeting, 
I  do  not  say  that  the  resolution  would  have 
been  extra  vires ;  but  I  am  clearly  of  opinion 
that  it  did  not  fall  within  the  powers  of 
the  general  meeting ;  and  if  it  did,  that  it 
was  confined  to  the  liability  of  the  parties 
to  contribute  their  loans,  and  did  not  ex- 
tend to  the  power  which  had  expired  by 
lapse  of  time  of  purchasing  the  shares  of 
partners  who  were  desirous  of  withdrawing 
from  the  concern.  From  the  terms  of  the 
resolution,  I  can  hardly  doubt  that  it  was 
so ;  for  it  speaks  of  de&ulten  and  of  for- 
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feiture  of  shares,  things  involving  liabilities, 
but  is  altogether  silent  as  to  the  privilege 
of  selling  their  shares  to  the  company,  and 
thus  withdrawing  themselves  from  a  con- 
cern which  was  at  that  time  confessedly 
in  a  state  of  insolvency. 

Now,  it  was  contended,  that  this  was  a 
concluded  and  perfect  transaction,  accom- 
panied with  all  the  formalities  prescribed 
by  the  deed.  That  is  nothing  to  the  ques- 
tion, for  though  in  form  it  was  a  transfer 
to  a  third  person,  yet  it  was  confessedly  in 
substance  an  immediate  dealing  with  the 
directors,  the  seller  being  cognizant  of 
the  fact  that  no  substituted  shareholder 
was  thereby  introduced  into  the  company. 
But  it  was  said  that  this  case  might  be 
distinguished  from  Morgan* »  case  by  this, 
that  Morgan*»  case  depended  solely  on 
the  extraordinary  meeting,  this  upon  the 
general  meeting  as  well ;  that  there  the 
transfer  was  imperfect,  here  perfect.  From 
what  I  have  said  before,  neither  of  those 
circumstances  can  influence  the  judgment 
I  am  about  to  pronounee.  In  MorgafCs 
case  the  Vice  Chancellor  proceeded  upon 
the  ground  of  knowledge  and  acquiescence 
by  all  parties;  but  Lord  Cottenham  did 
not  think  that  ground  a  solid  one,  and  he 
reversed  the  decision.  Now,  it  is  impos- 
sible not  to  feel  that  the  doctrine  of  ac- 
quiescence, as  applied  to  these  cases,  must 
lead  to  enormous  difficulty,  because  indi- 
vidual members  of  this  one  partnership 
may  be  bound  or  precluded  by  particular 
acts  qucL  partners,  by  which  the  general 
body  would  not  be  bound  or  precluded. 
However,  I  am  not  embarrassed  with  this 
difficulty  in  the  present  ease,  because  I  am 
of  opinion  that  the  notice  calling  the  ex- 
traordinary general  meeting  did  not  suffici- 
ently specify  the  object,  so  as  to  make  the 
resolution  valid ;  and  that  the  general  meet- 
ing, not  having  the  power  to  pass  such  a 
resolution,  could  not  give  any  such  con- 
firmation as  was  supposed  to  the  resolution 
of  the  previous  meeting;  and,  further, 
that  the  resolution  passed  at  the  general 
meedng  did  not  extend  to  this  case.  Upon 
the  merits  of  the  case,  I  am  of  opinion  that 
it  is  a  transaction  that  ought  not  to  prevail. 

I  make  no  imputation  upon  the  gentle- 
man who,  unfortunately,  is  stiU  to  continue 
a  contributory.  I  have  no  doubt  that  in 
his  view  it  was  a  bond  fide  transaction,  un- 


tainted with  fraud  or  contrivance ;  but  it 
was  an  improper  transaction.  The  effect  of 
it  was  to  allow  a  certain  number  of  persons 
who  had  the  command  of  money  to  escape 
from  further  liability  at  the  expense  of 
their  co-partners,  and  contrary  to  the  ex- 
press provision  of  the  deed.  I  therefore 
think  the  Vice  Chancellor  came  to  a  right 
conclusion  upon  this  case,  which  I  hold 
not  to  be  distinguishable  from  MorgaiCe 
ease ;  and,  therefore,  I  must  dismiss  this 
appeal,  with  costs. 


Parker 
July 


31.      /  ^" 


re  BATBMAM  S  S8TATB. 


Railway  Company — Persons  under  DiS" 
ability^Money  paid  into  Court — Surplus. 

Where  money  has  been  paid  into  court  in 
respect  of  lands  taken  by  a  company  from 
persons  under  disability^  and,  with  the  ex» 
ception  of  a  small  surplus,  has  been  after' 
wards  laid  out  in  the  purchase  of  lawis  to 
be  settled  to  the  same  uses,  if  such  surplus  is 
under  201. ,  the  Court  will  allow  it  to  be  paid 
to  the  tenant  for  Ufe,  but  not  otherwise. 

A  railway  company  took,  for  the  pur- 
poses of  their  act,  some  settled  lands,  and 
the  purchase-money  was  paid  into  court. 
This  purchase-money,  with  the  exception 
of  52I.,  was  laid  out  in  the  purchase  of 
other  lands.  On  the  petition  brought  for 
completing  the  purchase  under  the  sanction 
of  the  Court,  the  tenant  for  life  asked  that 
the  sum  of  52/.  might  be  paid  to  him,  he 
undertaking  to  lay  it  out  in  lasting  im- 
provements. 

Mr.  G.  L.  Russell,  for  the  petition,  cited 
Ex  parte  Barrett  (1). 

Parker,  V.C.  said,  that  the  rule  which 
he  laid  down  was  not  to  allow  sums 
exceeding  20/.  to  be  paid  out  under  the 
circumstances  stated  in  the  petition. 


(1)  19  Law  J.  R«p.  (n.t.)  Chanc.  416. 
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Lords  Justices.'^ 

1852.  >    BARNETT  9.  SHEFFIELD. 

Feb.  28.     3 

WiU — Bequest  of  Annuity  to  Trustee — 
Appropriation  of  Fund  to  meet  Annuity — 
Lien  on  Annuity  for  Breach  of  Trust  of 
Trustee,  the  Annuitant, 

A  testator  directed  three  trustees  to  raise 
a  fund  sufficient  to  pay  an  annuity  to  one  of 
them,  and  gave  power  to  resort  to  the  residue 
if  the  fund  should  become  deficient.  The 
three  trustees  invested  more  than  enough  on 
mortgage^  and  paid  the  annuity  out  of  it. 
On  the  mortgage  being  paid  off,  the  annuitant 
(a  trustee)  received  the  money,  and  mis^ 
applied  it.  The  annuity  had  been  assigned, 
and  the  assignment  recited  the  appropriation. 
The  purchaser  filed  a  bill  against  all  the 
trustees,  to  compel  them  to  pay  the  money 
misapplied,  or  for  a  resort  to  the  residue  to 
make  good  the  same : — Held,  thai  there  had 
been  an  appropriation,  that  the  recital  was 
binding  on  the  purchaser  as  to  appropriation^ 
and  that  the  purchaser  had  no  claim  upon 
the  residue,  the  fund  not  Juiving  become  de^ 
ficient  within  the  meaning  of  the  will. 

The  testator  in  the  cause,  Hugh  Herni- 
shaw,  by  his  will,  dated  the  14th  of  De- 
cember 1829,  directed  his  three  trustees, 
Sheffield,  William  Webb,  and  Hemishaw, 
to  raise  a  sum  of  money,  the  clear  yearly 
dividends,  interest,  and  produce  of  which, 
when  invested  upon  government  or  real 
securities,  would  produce  a  clear  annual 
sum  of  lOOZ.,  clear  of  all  deductions,  and 
pay  the  same  to  William  Webb  (one  of 
the  trustees)  and  his  assigns  for  his  life ; 
and  he  directed  that,  if  at  any  time  the 
dividends,  interest,  and  annual  produce  of 
the  trust  fund  should,  from  any  cause  or 
circumstance  whatsoever,  be  insufficient 
to  answer  the  annuity,  the  deficiency 
should  be  raised  out  of  the  dividends  of 
the  residue;  and  he  declared  that  the 
trustees  should  stand  possessed  of  the 
residue,  and  of  the  stocks,  ftinds,  and 
securities  so  appropriated  for  the  said 
annuity  and  the  dividends,  interest,  and 
annual  produce  thereof,  (but  subject  and 
charged  with  the  said  annuity),  upon  certain 
trusts  thereby  declared.  The  testator  died 
.  in  January  1830,  and  his  will  was  proved  by 
the  three  trustees,  who  were  also  the  exe- 


cutors. The  three  trustees  invested  3,500/., 
part  of  the  personal  estate,  on  a  mortgage 
of  freehold  property,  at  4  per  cent,  interest, 
and  the  same  was  conveyed  to  them  in  fee 
simple  by  deeds  of  the  30th  and  31st  of 
October  1831.  The  three  tmstAes  paid 
William  Webb  his  annuity  down  to  No- 
vember 1831 ,  when  Hemishaw,  the  trustee, 
died,  and  then  the  two  surviving  trustees 
paid  the  annuity  until  the  2nd  of  January 
1832.  In  that  month  Webb  sold  his  an- 
nuity to  Mr.  Bamett  for  900/.  Before  any 
assignment  was  executed,  Matthew  Webb 
was  appointed  a  new  trustee,  and  the  mort- 
gage was  vested  in  him,  William  Webb,  and 
Sheffield,  upon  the  trusts  of  the  will.  The 
assignment  of  the  annuity  was  made  by  a 
deed,  dated  the  28th  of  June  1 S32,  between 
William  Webb  of  the  one  part,  and  Mr. 
Bamett  of  the  other  part,  which  untruly 
recited  that  William  Webb  and  Sheffield 
were  the  only  trustees  of  the  will,  and 
recited  that  in  pursuance  of  the  trusts  of 
the  will,  and  for  the  puipose  of  securing 
the  annuity,  the  3,500/.  had  heen  in- 
vested on  the  mortgage,  and  then  assigned 
the  annuity,  and  directed  the  **  trustees  or 
trustee  for  the  time  being  of  the  will  to 
pay  the  annuity  to  Bamett,  his  execu- 
tors, administrators,  or  assigns."  William 
Webb  received  the  interest  on  the  mort- 
gage debt  and  other  estate  of  the  testator, 
and  ¥rith  the  privity  of  his  oo-tmstees, 
Sheffield  and  Matthew  Webb,  paid  the  an- 
nuity to  Mr.  Baraett  down  to  the  2nd  of 
June  1846. 

In  1846  the  mortgagor  paid  off  the 
3,500/. ;  and  William  Webb  and  Sheffield 
received  the  money,  gave  a  receipt,  and 
conveyed,  or  professed  to  convey,  the 
estate,  there  being  no  mention  of  the  con- 
veyance to  the  old  and  new  trustees  in 
1832.  The  3,500/.  was  taken  possession 
of,  with  the  permission  of  Sheffield,  by 
William  Webb,  and  misapplied  by  him. 
Mr.  B.  Bamett  then  filed  a  bill  against 
Sheffield,  Matthew  Webb,  and  William 
Webb,  praying  a  declaration  that  they 
were  personally  liable  to  make  good  the 
3,500/.  and  interest,  for  an  account  of  the 
trust  estate,  and  a  declaration  that  the 
plaintiff  was  entitled  to  have  the  3,500/., 
or  any  deficiency,  made  good  out  of  the 
residue.  By  a  decree,  made  by  the  late 
Vice  Chancellor  of  England,  in  1850, 


YoL.  XXI.] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


693 


was  declared  that  Matthew  Webb  was  per- 
sonally liable  to  make  good  the  3,500/., 
and  that  sum  was  ordered  to  be  paid  into 
court,  and  a  reference  was  directed  to  the 
Master  as  tq  the  outstanding  personal 
estate,  and  what  real  estate  remained  un- 
sold. From  this  decree,  so  far  as  it  related 
to  Mr.  Matthew  Webb,  he  appealed,  and 
from  the  remainder,  the  other  defendants 
appealed. 

Mr.  Bacon,  Mr.  MaUns,  Mr.  Metealfe, 
and  Mr.  Terrell,  for  the  appellants. 

Mr.  Bethell,  Mr.  RoU,  and  Mr.  Speed, 
for  Mr,  Bamett,  the  respondent,  contended 
that  there  was  no  sufficient  appropriation 
of  the  mortgage  money  to  the  purposes  of 
paying  the  annuity ;  for,  among  other 
reasons,  that  the  money  secured  afforded  a 
greater  amount  of  interest  than  was  enough 
to  keep  down  the  annuity,  and  even  if 
there  were  an  appropriation,  the  annuitant 
had  power  given  him  by  the  will  to  resort 
to  the  residue  for  any  deficiency.  The 
purchaser  had  done  all  he  could  to  protect 
himself  by  giving  notice  to  Mr.  W.  Webb's 
co-trustee ;  and  if  the  co-trustees  permitted 
Mr.  W.  Webb  to  misapply  the  fund,  as 
both  Mr.  Sheffield  and  Mr.  Matthew  Webb 
had  done,  they  were  bound  to  make  good 
the  misapplication,  and  could  not  rely 
upon  the  annuity  as  a  security  to  them 
for  any  sums  due  to  the  testator's  estate 
from  Mr.  William  Webb..  The  learned 
counsel  concluded  by  citing,  observing  on, 
and  distinguishing  this  case  from  that  of 
M&rris  v.  Livie  (1 ),  and  referred  to  Priddy 
V.  Ro9e  ('i)  and  May  v.  Benniit{Z\ 

Loan  JosTicB  Lord  Cranworth.-— The 
decree  appears  to  be  wrong.  The  plaintiff 
claims  as  assignee  of  an  annuity.  This 
claim  is  resisted  on  several  grounds :  the 
first  being,  that  the  annuity  was  satisfied 
by  the  appropriation  of  a  fund  to  meet  it. 
In  answer  to  this,  it  is  said,  that  there  was 
not,  strictly  speaking,  any  appropriation, 
because  the  debt  of  3,500/.,  invested  upon 
real  securities,  produced,  not  100/.,  but 
140/.  per  annum.  It  appears  to  us  that 
this  was  perfectly  immaterial.    The  trustees 

(1)  1  You.  &  Coll.  C.C.  388 ;  t.  c  1 1  Law  J.  Rep. 
(ha)  Chanc  172. 

(2)  8  Mer.  86. 

(3)  1  Raat.  370. 


had  power  to  invest  the  produce  of  the 
fund  upon  real  security ;  and  it  is  not  often 
easy  to  find  real  security  producing  exactly 
a  prescribed  income,  because  a  mortgagor 
does  not  in  general  wish  to  split  the  sum 
which  he  requires  into  different  mortgages. 
From  that  circumstance  it  may  be  inferred 
that  where,  according  to  the  terms  of  the 
trust,  the  fund  to  be  provided  to  secure  an 
annuity  may  be  invested  on  real  security^ 
the  security  will  not  be  an  improper  one 
because  it  produces  rather  more  than  the 
actual  annuity  required.  Therefore,  if 
there  is  nothing  upon  the  will  in  the  present 
case  to  denote  a  contrary  intention,  this 
appropriation  may  be  inferred  to  have  been 
proper.  Now  the  will  confirms  that  in- 
ference, for  it  provides  that  the  trustees 
shall  stand  possessed  of  the  appropriated 
fund,  *'  subject  and  charged  with  the  pay-* 
ment  of  the  said  annuity,"  upon  the  trust 
which  it  proceeds  to  declare.  I  do  not 
build  much  on  this  expression,  but  it 
seems  to  shew  that  the  testator  did  con- 
template the  possibility  of  the  fund  being 
more  than  sufficient  for  keeping  down  the 
annuity.  This,  therefore,  appears  to  me 
an  appropriation  quite  within  the  meaning 
of  the  will,  if  the  executors  intended  it  to 
be  such  an  appropriation.  Was  it  then  so 
intended  ?  That  admits  of  no  doubt.  It 
was  invested  within  a  year  and  a  half  after 
the  testator's  death;  and  seems  to  have 
been  invested  for  the  sole  purpose  of 
answering  the  annuity.  And  it  must  at 
all  events  be  so  taken  as  regards  the  plain- 
tiff, because  in  the  assignment  of  the  an- 
nuity to  him  there  is  an  express  recital 
that  this  appropriation  had  been  made, 
and,  therefore,  a  recognition  of  it  to  him. 
But  in  the  next  place  it  is  said,  that 
although  there  may  have  been  an  appro- 
priation, that  circumstance  does  not  ex- 
clude the  right  to  resort  to  the  residue, 
because,  independently  of  the  general 
question,  there  is  in  the  will  an  expresa 
provision  enabling  the  plaintiff  to  resort 
to  the  residue,  in  case  the  fund  from  any 
cause  or  circumstance  whatsoever  should 
prove  insufficient.  I  think,  however,  this 
clause  contemplates  an  original  deficiency 
in  the  funds  only  to  answer  the  annuity. 
The  rate  of  interest  on  money  in  the 
fands  had  been  reduced  shortly  before  the 
date  of  the  will,  and   this   circumstance 
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might  have  led  to  the  introduction  of  the 
provision.  It  is  said  that,  as  the  trustees 
misapplied  the  trust  money,  the  contin- 
gency arose  which  the  testator  contem- 
plated. My  opinion  clearly  is,  that  the 
contingency  has  not  arisen.  The  fund  has, 
it  is  true,  heen  lost;  but  it  was  ample, 
and  the  produce  of  it  was  never  insufficient 
to  answer  the  annuity.  I  think,  therefore, 
first,  that  there  was  an  appropriation ;  and, 
secondly,  that  there  was  no  falling  off  in 
the  produce  of  the  fund,  so  as  to  render  it 
insufficient  within  the  meaning  of  the  will. 
But  I  also  think  that  if  all  this  were  other- 
wise, still  the  case  of  Morris  v.  Livie 
governs  the  present.  Mr.  Bamett,  when 
he  took  his  assignment,  took  it,  subject  to 
the  liability  to  the  cestuis  que  trust  under 
the  will.  He  has  got  all  that  he  stipulated 
for.  He  bought  an  annuity,  subject  to  a 
liability ;  and  he  cannot  retain  the  benefit, 
and  transfer  the  liability  to  others. 

Lord  Justice  Knight  Bruce. — I  think 
that,  consistently  with  the  will,  it  was 
competent  to  the  trustees  and  executors  to 
appropriate  for  the  annuity  a  fund  pro- 
ducing an  annual  income  more  than  suffi- 
cient to  keep  down  the  annuity,  paying  of 
course  the  surplus,  from  time  to  time,  as 
long  as  there  should  be  a  surplus,  to  the 
persons  entitled  to  the  residue.  That  being 
the  effect  of  the  will,  as  to  the  power  of  the 
trustees,  I  am  satisfied  by  the  evidence 
that  in  fact  a  mortgage  for  3,500/.  at  4/. 
per  cent,  on  which  a  portion  of  the  estate 
to  that  amount  was  invested,  was  effec- 
tually appropriated  under  the  will  to  the 
purpose  of  satisfying  the  annuity ;  and  I 
am  of  opinion  that  thereupon  the  general 
residue  became  discharged,  subject  only  to 
this  observation,  that  it  was  possible  that, 
by  reduction  of  the  rate  of  interest  or  va- 
riation of  the  security,  the  income  of  the 
3,500/.  might  be  reduced  below  100/.,  in 
which  case  there  might  be  a  titie  to  resort 
to  the  residue  to  supply  the  deficiency. 
The  loss  in  this  case  has  been  occasioned 
by  no  such  circumstance.  The  whole  was 
called  in  by  the  trustees,  and  has  been 
spent  and  misapplied  by  them,  or  some  or 
one  of  them.  I  am  of  opinion  that  such 
an  event  is  not  a  case  contemplated  by 
the  will, — is  not  one  to  which  the  language 
of  the  testator,  properly  interpreted,  was 


intended  to  apply,  or  on  which  the  provi- 
sion was  intended  to  come  into  operation. 
But  if  it  were  otherwise,  still  there  would 
remain  the  liability  of  the  annuitant,  who 
was  also  a  trustee,  to  account;  and  I  am  of 
opinion  that  it  was  incompetent  to  him, 
either  for  his  own  benefit,  or  for  the  benefit 
of  a  purchaser  from  him,  to  deliver  the 
annuity  from  its  liability  as  a  guarantie 
for  a  full  account  on  his  part  as  to  all  the 
transactions  in  which  he,  as  a  trustee, 
should  be  engaged  in  respect  of  the  trust. 


Lords  Justices. 
1851. 

Nov.  11,  12,  14,    I  THE    ATTORNEY    GENE- 
16,  17,  22,  24.       I  RAL  V.  MURDOCH. 

1852. 
Jan.  23,  24. 

Clergy — English  Presbyterians — Scotdi 
Church — Free  Church — Chapel — Costs — 
Stag  of  Execution  of  Decree  pending  Ap' 
peal  to  the  House  of  Lords, 

A  chapel  was  founded  in  England^  aid 
was  usedf  and  the  services  therein  were  per^ 
formed  according  to  the  mode  of  worship  in 
the  Established  Church  of  Scotland.  The 
Court  below  held^  that  no  person  could  enjog 
the  office  of  minister  who  was  disquaUJied  to 
be  a  minister  of  the  Established  Church  of 
Scotland;  and  it  being  proved  that  the  ndmS" 
ter  had  become  so  disqualified^  he  was  or- 
dered to  be  removed^  and  the  trustees  who 
co-operated  with  him  were  also  removed, 
and  he  and  they  were  ordered  to  pay  the 
costs  of  the  suit.  He  and  they  appealed 
from  the  decree^  but  the  same  was  wholly 
affirmed;  Lord  Chief  Justice  Cranworth 
dissenting  from  part  of  the  decree  by  which 
the  Court  below  declared  that  "  no  minister 
or  other  person  is  qualified  for^  or  is  com- 
petent  to  exercise,  the  office  of  minister  or 

pastor    without  being  a  licentiate 

and  recognized  minister  of  the  Established 
Church  of  Scotland,  and  in  full  eomuxiom 
therewith,^* 

An  application  was  subsequently  made  to 
suspend  the  execution  of  the  decree  of  the 
Court  below,  pending  an  intended  appeal  to 
the  House  of  Lords;  but  the  Court  refused 
the  motion,  with  costs. 
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The  facts  of  this  case  are  fully  reported 
in  19  Law  Journal  Reports  (n.s.)  Chanc, 
p.  S,  before  Vice  Chancellor  Sir  James 
Wigram. 

The  appellants  were  Mr.  Murdoch,  the 
minister,  and  Mr.  Smith  and  Mr.  Wilson, 
two  other  adverse  defendants,  who  were 
trustees  of  the  meeting-house. 

The  Solicitor  General,  Mr,  Little  and 
Mr.  T,  Deere  Salmon  appeared  in  support 
of  the  decree  below. 

Mr.  Lewin,  for  the  defendants  in  the 
same  interest  as  the  relators. 

Mr.  RoU,  Mr.  Malins  and  Mr.  Selwyn, 
for  the  appellants  (1). 

The  following  cases,  books,  and  authori- 
ties were  cited : — 

The  Attorney  General  v.  Murdoch,  7 

Hare,  445. 
MiUigan  v.    Mitchell,  1   Myl.  &   K. 

446 ;  s.  c.  3  Myl.   &    Cr.    72 ;    7 

Law  J.  Rep.  (n.s.)  Chanc.  37. 
Broom  v.  Summers,  11  Sim.  353 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  71. 
7'he  Attorney  General  v.  Pearson,  3 

Mer.  409. 
The  Attorney  General  t.  Munro,  2  De 

Gex  &  S.  122. 
The    Attorney    General  v.    Welsh,  4 

Hare,  572. 
The   Attorney    General   v.   Parker,  3 

Atk.  576. 
CraigdaUie  v.  Aikman,  1  Dow,  1 ;  s.  c. 

2  Bligh,  529. 
The  Attorney  General  v.  Shore  (Lady 

Hewley's  case),  1 1  Sim.  592  ;  s.  c. 

9  CI.  &  F.  355. 
The  Presbytery  of  Auchterarder  v.  the 

Earl  of  Kinnoull,  6  CI.  &  F.  646. 
The  Attorney  General  v.  Drummond,  1 

D.   &  War.   353;    affirmed  by  the 

House  of  Lords,  14Jur.  137. 
Buchanan  v.  Rucker,  1  Camp.  63  ;  s.  c. 

9  East,  192. 
Ferguson  v.  Mahon,  11  Ad.  &  E.  179. 


(1)  The  arguments  in  the  aboTe  case  extended 
to  seven  days,  and  the  judgment,  a  transcript  of 
which  was  upwards  of  250  folios  in  length,  occupied 
three  hours  in  delivery.  The  judgment  of  the  Lord 
Chief  Justice  consisted  of  an  elaborate  statement  of 
the  facts,  but  they  are  not  repeated  in  this  report 
The  arguments  are  most  of  them  sufficiently  noticed 
in  the  judgment  of  his  Lord^ip. 


Statutes  1  fF.  ^  M.  e.  \B  ;   10  Ann. 

<?.  12;    7^8  Fict.  c.45;    6^1 

Vict.  c.  61. 
Cooke's  Law  of  the  Church  of  Scotland. 
Calamy*s  Lives  of  the  Ejected  Ministers^ 

p.  500. 
Hallam's  Constitutional  History,  234. 
Calamy^s  Life  of  Baxter,  vol.   I.  p. 

447,  vol.  II.  p.  805. 
Calamy^s  Life  and  Times. 
ScobelVs  Collections. 
Dr.  Doddridge's  Diary. 
Johnstone's  History  of  Berwick. 
Hill's  Practice  of  the  Church  of  Scot^ 

land. 

Lord  Justice  Knight  Bruce. — The 
controversy  in  this  suit  (a  cause  by  infor- 
mation and  bill)  concerns  the  trusts  upon 
which  a  small  lauded  property  at  Berwick- 
upon-Tweed,  on  part  of  which  stands  a 
building  called  the  Low  Meeting-house,  or 
now  as  it  seems,  more  generally,  Hyde  Hill 
Chapel,  is  held.  It  is  and  has  for  many 
years  been  a  place  of  worship  for  Protes- 
tant Dissenters;  that  is,  as  the  relators 
and  plaintiiFs  say,  for  Protestant  Dissenters 
of  a  particular  class  and  description,  not 
Protestant  Dissenters  generally — ^a  limita- 
tion of  the  term,  which,  as  I  understand, 
the  counsel  for  the  appellants,  who  are  three 
of  the  defendants  in  the  cause,  do  not  con- 
cede or  admit.  But,  that  it  has  alway  s  been, 
and  ought  to  continue  to  be  used  as  a  place 
of  worship  for  Protestant  Dissenters  in  some 
sense ;  and  that  of  this  place  of  worship  and 
its  congregation  there  ought  to  be  a  settled 
minister  having  the  right,  while  duly  retain- 
ing that  office,  and  willing  and  able  for  the 
purpose,  to  perform  its  functions,  are  pro- 
positions common  to  the  disputants,  and 
to  be  taken  for  granted;  as,  likewise,  is 
the  proposition  that  the  term  *'  Protestant 
Dissenters"  must  in  the  cause  be  under- 
stood as  a  term  used  in  England  concern- 
ing the  congregation  of  a  place  of  worship 
situate  in  England.  The  main,  or  perhaps 
substantially,  the  sole,  question  is,  as  to 
the  fitness  and  qualification  for  the  parti- 
cular ministerial  office  that  has  been  men- 
tioned of  the  gentleman  who  at  the  time  of 
the  commencement  of  this  suit  filled  it, 
namely,  the  appellant,  Mr.  Murdoch ;  and 
as  to  the  fitness  of  the  two  other  appellants, 
who  are  two  of  the  trustees  of  the  property 
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for  the  purposes  to  which  it  is  applicahle, 
to  continue  in  the  trusteeship.  But  there 
is  suhstantially,  I  think,  no  difference  he- 
tween  the  cases  of  the  appellants.  For  if 
Mr.  Murdoch  ought  not  to  continue  to  he 
the  minister,  it  seems  to  me  plain  enough 
that,  entertaining  the  same  views,  and  asso- 
ciated and  acting  together  as  to  everything 
material  in  this  litigation,  the  three  ought 
alike  to  he  removed  or  retire ;  and  if  Mr. 
Murdoch  ought  to  "be  allowed  to  continue 
as  the  minister,  there  is  no  case  against 
either  of  the  other  appellants. 

The  chief  or  sole  contention  of  the  relators 
and  plaintiffs  (the  principal  respondents  in 
this  appeal)  may,  with  sufficient  accuracy 
for  every  present  purpose,  be  stated  thus : 
— They  may  he  considered  as  insisting, 
first,  that  it  is  absolutely  necessary  to  a 
due  administration  of  the  trusts  by  which 
the  property  is  bound,  that  the  minister  on 
the  foundation  should  be,  when  appointed, 
and  should,  while  its  minister,  continue  to 
be,  in  communion  with  the  Established 
Church  of  Scotland ;  should,  when  appoint- 
ed, be  or  have  been  a  licentiate  of  the  Esta^- 
blished  Church  of  Scotland;  and  should, 
while  the  minister  on  the  foundation,  be 
and  continue  a  minister  of  the  Established 
Church  of  Scotland.  They  insist,  in  the 
second  place,  that  Mr.  Murdoch  (with 
whom  the  other  appellants  make  common 
eause)  though  when  he  became  the  minister 
on  the  foundation,  and  for  some  years 
afterwards,  he  had  those  qualifications,  did 
subsequently,  and  before  the  institution  of 
this  suit,  avow  and  pursue  opinions  and 
a  line  of  conduct  disqualifying  him  as  a 
minister  of  the  Established  Church  of  Scot- 
land, and  cease  not  alone  to  be  a  minister 
of  that  church,  but  also  to  be  in  com- 
munion with  her.  Each  of  these  proposi- 
tions is  combated  by  the  appellants,  who 
insist  that  Mr.  Murdoch  is  a  proper  and  fit 
person  to  be  and  continue  the  minister 
upon  this  foundation ;  that  he  was  so  when 
first  elected  and  placed  upon  it ;  and  that 
he  has  ever  since  continued  to  be  so.  Such 
is  the  main  or  sole  issue,  or  such  the  main 
or  sole  issues,  before  ns  for  determination ; 
and  that  determination  must  depend  (for 
the  controversy,  if  not  merely  of  fact,  is 
more  of  fluct  than  of  law)  on  the  evidence, 
the  admissible  evidence,  before  the  Court; 
especially  as  it  has  been  stated  by  the 


counsel  on  each  sides  that  they  believe  the 
caae  as  it  stands  to  contain  all  the  evidence 
capable  of  being  usefully  brought  forward. 
Now,  though  it  will,  I  think,  be  conve- 
nient to  deal  with  the  second  proposition 
of  the  relators  and  plaintiffs  first,  it  may  be 
as  well  previously  to  notice  the  earliest 
entry  in  one  of  the  two  only  books  belong* 
ing  or  relating  to  this  meeting-house  which 
have,  so  far  as  I  am  aware,  been  produced, 
•—a  books  namely,  in  the  nature  of  a  Kiik 
session  record,  or  Kirk  session  book.  That 
entry  shews  the  manner  in  which  Mr. 
Murdoch's  election  and  appointment  took 
place. — [Here  his  Lordship  read  a  volu- 
minous entry.] — These  documents  lead,  by 
themselves,  perhaps,  necessarily  to  the  in- 
ference that  it  was  in  the  character  of  a 
person  in  communion  and  in  connexion 
with  the  Established  Church  of  Scotland, 
in  the  character  of  a  person  qualified  by 
doctrine,  opinions  and  conduct  to  be  one 
of  her  ministers,  that  Mr.  Murdoch  was 
elected  to  be  the  minister  upon  this  foun- 
dation, and  that  he  became  so  in  the 
character  of  an  actual  minister  of  the 
Established  Church  of  Scotland.  He 
seems  to  have  continued,  outwardly  and 
apparently,  at  leaat,  and  perhaps  sincerely, 
to  be  in  the  same  communion  and  con- 
nexion, and  at  peace  and  in  harmony  with 
the  Established  Church  of  Scotland,  and 
to  all  intents  one  of  her  recognized  minis- 
ters, until  the  schism  and  disruption  to 
which  I  must  now  refer, — stating  prelimi- 
narily, though  perhaps  superfluously,  that 
in  every  instance  in  which  I  have  men- 
tioned or  shall  mention  the  Established 
Church  of  Scotland,  I  mean,  of  course, 
that  church  in  a  Presbyterian  state ;  and 
that  whenever  I  shall  use  the  word 
**  Presbyterianism**  or  the  word  "  Presby- 
terian," their  sense  with  me  is  to  be  taken 
as  Trinitarian,  and  not  Socinian. — [His 
Lordship  here  referred  to  the  secession  that 
took  place  in  1843  from  the  Established 
Church  of  Scotland;  the  enactment  of  the 
General  Assembly  of  that  year ;  the  meeting 
of  the  Synod  of  the  Presbyterian  Church  in 
England,  held  in  this  chapel  in  April  1844, 
and  the  overtures  there  carried  unanimously, 
Mr.  Murdoch  being  present.  Then,  after 
reading  the  overtures  at  length,  or  the 
greater  part  of  them,  the  learned  Judge 
proceeded  to  read  long  extracts  irom  the 
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answers  of  the  appellants,  and  among  them 
tlie  following  as  that  of  Mr.  Murdoch.] — 
"And  this   defendant,   A.    Murdoch,  for 
himself  says,  and  the  other  defendants  say, 
they  helieve  it  to  be  true  that  this  defen- 
dant A.  Murdoch  has  expressed  his  opinion 
that  the  expression  Protestant  Dissenters, 
used  in  the  deeds  relating  to  the  said  Low 
Meeting-house,   comprised  dissenters  and 
dissenting  ministers  of  every  denomination 
tolerated  by  law,  and  that  the  deeds  did 
not  even  restrict  the  trusts  expressed  in 
the  deeds  for  the  benefit  of  Presbyterians ; 
and  that  this  defendant,  A.  Murdoch,  also 
stated,  that  so  far  as  the  expression  Pro- 
testant Dissenters  was  concerned,  the  con- 
gregation and  their  minister  might  be  any- 
thing but  Episcopalians,  who  are  not  Dis- 
senters,— Papists,  who  are  not  Protestants, 
-—or  Pnsejdtes,  who  are  a  composition  of 
both;  and  that  in  expressing  such  opinion 
this  defendant,  Alexander  Murdoch,  stated 
that  he  had  referred  simply  to  the  term 
Protestant  IMssenters  used  in  the  deeds." 
—[The  answer  then  entered   elaborately 
and  argumentatively  into  the  question  of 
the  jurisdiction  of  the  Church  of  Scotland, 
and  then   proceeded  as  follows.]     "Say 
that,   under   the   circumstances    and    for 
the    reasons   herein  mentioned,   this   de- 
fendant, A.  Murdoch,  does  altogether  deny 
all  ecclesiastical   obedience    to   the    said 
Church  of  Scotland,  and  that  he  does  insist 
that  the  said  Presbytery  of  Berwick  and 
the  said  Synod  are  alone  his  superiors  in 
matters  of  church  discipline,  and  these  de- 
fendants  make   out  the   same   as   herein 
appears." 

In  the  evidence,  whether  documentary 
or  parol  evidence,  there  is  not  any- 
thing that  I  have  been  able  to  discover 
leading  or  tending  to  a  conclusion  different, 
as  concerning  this  part  of  the  case,  from 
that  to  which,  in  my  opinion,  the  docu- 
ments and  circumstances  that  I  have  stated 
tend  and  lead,  a  conclusion,  namely,  against 
the  appellants.  It  must  necessarily,  I 
think,  on  the  materials  before  the  Court, 
be  taken  that,  before  and  at  the  time  of  the 
institution  of  this  suit,  which  was  com- 
menced in  the  year  1846,  Mr.  Murdoch 
had  ceased  to  be  and  no  longer  was  a  min- 
ister of  the  Established  Church  of  Scotland, 
—had  ceased  to  be  and  no  longer  was 
quaHfled  to  be  a  minister  of  that  church, — 
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had  ceased  to  be  and  no  longer  was  in  com- 
munion with  her. 

Then  comes  the  proposition  of  the  material- 
ity of  that  state  of  things,  the  proposition 
affirmed  by  the  relators  and  plaintiffs,  and 
denied  by  the  appellants,  that  by  ceasing 
to  be  a  minister  of  the  Established  Church 
of  Scotland,  by  ceasing  to  be  in  connexion 
with  that  church,  by  ceasing  to  be  in  com- 
munion with  her,   Mr.  Murdoch  became 
disqualified  and  unfit  to  continue  or  be  the 
minister  upon  the  foundation  in  question. 
This  point,  depending  on  the  evidence  in 
the  suit,  considered  with  due  regard  to  the 
nature  of  the  pleadings,  is  certainly,  I  think, 
not  concluded  by  the  deeds  of  1717f  1719, 
1734  and  1766,  or  any  one  or  more  of 
them,  or  any  later  deed ;   for  I  am  clearly 
of  opinion  that  neither  the  appellants'  con- 
tention nor  the  respondents'  contention  is 
inconsistent  with  the  language  of  any  one 
of  those  instruments.     The  litigants   on 
each   side   say   that  the   congregation  in 
question  is  a  congregation  of  "  Protestant 
Dissenters,"  and  so  has  always  been  ;  and 
assert,  therefore,  that  Master  John  Turner's 
congregation  was  a  congregation  of  Pro- 
testant  Dissenters.     The  appellants  and 
respondents  differ,  it  may  be,  as  to  the 
meaning  of  the  term.     But  that  difference 
does  not  necessarily  involve,  does  not  ne- 
cessarily imply,  a  contradiction  of  any  one 
of  the  deeds  on  either  side.     The  affirma- 
tion or  the  denial  that  the  minister  on  this 
foundation  must  needs  be  in  connexion  or 
communion  with  the  Established  Church 
of  Scotland,  or  must  needs  be  a  minister 
of  that  church,  may  well  be  maintained  by 
persons  submitting  to  be  bound  by  every 
word  of  each  of  the  deeds.-^[His  Lordship 
then  said  it  might  be  right  to  refer  to  some 
portions   of  the  doctrine  stated  by  Lord 
Eldon  in  The  Attorney  General  v.  Pearson^ 
and  then  proceeded  to  read  long  extracts 
from  the   case   as  reported  in  the  third 
volume  of  Mr.  Merivale's  Reports  (2).] — It 
is  to  be  observed,  that  (subject  possibly  to 
the  question,  if  it  is  a  question,  whether 


(2)  To  the  reader  who  may  wish  to  refer  to  the 
exact  p»Tt  of  Lord  Eldon'a  judgment,  it  may  be 
useful  to  aay,  that  the  extracts  commenced  with  the 
words — "  But  there  is  another  Tiew  in  which  the  case 
should  be  considered/'  and  ended  "  and  liable  to 
be  removed  in  the  same  manner  as  he  was  called 
upon  to  officiate.^ 
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Erastianism,  or  an  opinion  favourable  to 
Erastianism,  or  analogous  to  Erastian 
views,  is  an  opinion  belonging  to  religious 
belief  or  religious  doctrine,  the  dispute 
before  us  is  not  one  that  concerns  religious 
belief  or  religious  doctrine,  or,  except  as  to 
the  qualification  of  the  pastor  or  minister, 
the  form  or  manner  of  conducting  divine 
worship.  But  it  cannot,  I  think,  be  con- 
sidered that  the  manner  of  conducting  di- 
vine worship  is  not  at  all  touched  by  the 
question  to  what  church,  in  point  of  disci- 
pline, the  minister  belongs  ;  or  the  question 
whether,  through  his  own  conduct  and 
proceedings,  he  has  ceased  to  be  a  member 
of  that  church  of  which,  when  chosen,  he 
professed,  and  must,  by  the  electors,  have 
been  thought  to  be,  a  member.  Nor,  if 
the  manner  of  conducting  divine  worship 
is  not  so  touched,  does  it  seem  to  me  that 
Lord  Eldon*s  doctrine  is  inapplicable  to 
the  mere  qualification  of  the  minister  in 
other  respects  than  those  points  of  opinion 
upon  which  the  plaintiffs  and  the  defen- 
dants here  are  agreed.  Now,  it  appears  to 
me  to  be  a  just  inference  from  the  plead- 
ings and  evidence,  and  to  be  a  fact  estab- 
lished, that  the  congregation  in  question 
was,  at  the  time  of  its  original  foundation' 
in  the  latter  half  of  the  17th  century,  and 
has  thenceforth  to  the  present  day  con- 
tinually been,  in  theory,  opinion,  views, 
and  profession,  Presbyterian.  Indeed,  in 
a  very  early  part  of  the  appellants'  first 
answer,  they  state  their  belief  *'  that  the 
doctrines,  government  and  discipline"  of 
this  *"*  congregation,  from  the  time  of  their 
first  assembly  down  to  the  time  of  putting 
in  that  answer,  have  always  been  such  as 
were  held  and  maintained  by  the  Presby- 
terian Church  in  England"  in  the  year 
1685,  and  such  as  are  contained  in  the 
standards  called  in  the  same  answer  **  The 
Westminster  Standards,*'  and  which  stand- 
ards (it  states)  "  are  always  the  standards 
of  the  Church  of  Scotland  as  formerly  and 
as  now  established."  It  appears  to  me 
proved  also  that,  during  fifty  years,  at 
least,  next  before  the  election  of  Mr.  Mur- 
doch, and  during  sixty  years,  at  least, 
next  before  the  commencement  of  this  suit, 
the  uniform  course,  usage  and  practice  of 
the  congregation  in  question,  and  its  trus- 
tees— the  uniform  plan  and  system  upon 
which  the  property  in  question  has  been 


administered  by  the  persons  claiming  for 
the  time  being  under  the  conveyance  of 
1734 — were,  as  concerning  the  choice,  ap- 
pointment, ordination,  and  settling  of  the 
pastor  or  minister,  in  accordance  and  con« 
formity  with  the  course  pursued,  as  already 
mentioned,  when  Mr.  Murdoch  was  elected, 
appointed,  ordained  and  settled ;  and  there- 
fore support  (I  do  not  say  conclusively 
establish)  the  contention  of  the  relators 
and  plaintiffs  in  this  respect. 

It  must,  upon  the  evidence,  be  taken  that 
for  full  fifty  years  next  before  Mr.  Murdoch's 
election,  for  full  sixty  years  next  before  the 
institution  of  this  suit,  during  which  period 
more  than  five  pastors  or  ministers  have 
been  chosen  and  appointed,  each  one  of 
them  who  preceded  Mr.  Murdoch  was,  when 
chosen,  a  licentiate  of  the  Established 
Church  of  Scotland,  or  an  ordained  minis- 
ter of  that  church ;  was,  when  first  settled 
in  the  office,  an  ordained  and  a  recognized 
minister  of  that  church,  and  so  continued 
while  in  connexion  with  this  foundation. 
Then,  with  regard  to  the  period,  more  than 
fifty  years  before  Mr.  Murdoch's  election, 
and  more  than  sixty  years  before  the  com- 
mencement of  this  suit,  Mr.  Ogle  (an  Eng- 
lishman, I  believe,  who  held  the  living  of 
Berwick  at  the  time  of  the  death  of  Oliver 
Cromwell,  and  was,  upon  or  soon  after  the 
Restoration,  ejected  from  it)  seems  to  have 
been  the  founder  and  first  pastor  or  min- 
ister, or  at  least  the  first  pastor  or  minister, 
of  this  congregation,  which  may  safely, 
I  think,  be  taken  to  have  had  its  origin 
and  commencement  between  the  Restora- 
tion and  the  Revolution.  He  died  in  the 
year  1696,  I  believe,  and  seems  to  have 
been  immediately  or  otherwise  succeeded 
in  the  ofiice  of  its  minister  by  Mr.  John 
Turner,  whose  name  is  mentioned  in  the 
conveyance  of  1766,  probably  an  English- 
man also.  He  died,  I  think,  in  1760,  and 
was  succeeded  immediately  or  otherwise  by 
Mr.  Gardner,  who  died,  I  believe,  between 
1777  and  1781,  and  whose  immediate  suc- 
cessor was  Mr.  Aitcheson,  who  was  or  had 
been  a  licentiate  certainly  of  the  Established 
Church  of  Scotland,  and  seems  to  have 
held  the  office  of  pastor  or  minister  on  this 
foundation  for  a  period  of  fifteen  years  and 
upwards,  commencing  from  the  year  1781, 
or  earlier.  Of  these  gentlemen  there  is 
not,  I  think,  the  least  reason  to  belieTC 
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that  any  one  was  an  Episcopalian,  or  not 
a  Protestant  Dissenter,  or  not  in  theory, 
not  in  opinion,  not  in  profession,  or  not, 
80  far  as  possible,  in  practice  a  Presby- 
terian. 

The  question,  then,  appears  to  be,  whether 
it  was  originally,  or  had,  before  the  elec- 
tion of  Mr.  Murdoch,  become,  in  an  effec- 
tual manner,  a  private  law,  or  governing 
and  binding  regulation  of  this  congregation, 
of  this  religious  institution  and  foundation, 
that  its  minister  or  pastor  at  all  times 
should  be  in  communion  with  the  Estab- 
lished Church  of  Scotland — should  be,  or 
have  been,  a  licentiate  of  the  Estab- 
lished Church  of  Scotland,  and  should  be 
a  minister  of  that  church.  I  understand, 
however,  the  appellants  to  contend,  in  effect, 
not  only  that  there  was  no  such  private 
law,  no  such  governing  regulation,  but, 
moreover,  that  none  such  could  effectually 
have  been  made,  unless  before,  or  contem- 
poraneously with,  the  original  formation  of 
the  congregation  in  the  seventeenth  century, 
or,  at  least,  before  or  contemporaneously 
with  the  acquisition  of  the  meeting-house, 
or  its  site,  for  the  purposes  of  the  congre- 
gation. To  this  I  do  not  agree.  It  appears 
to  me  to  be  competent  to  a  congregation  of 
Dissenters,  acting  unanimously,  and  with 
the  concurrence,  where  they  have  trustees, 
of  those  trustees,  to  introduce  effectually 
into  their  system  and  constitution  new  re- 
gulations from  time  to  time — regulations, 
at  least,  not  in  contravention  of  any  deed 
of  trust  or  of  foundation — ^not  subversive 
of  the  original  system  or  constitution — not 
opposed  in  principle  to  it.  Whether  the 
unanimous  votes  of  an  entire  congregation, 
iand  their  trustees,  could  be  of  such  force 
as  to  convert  a  Trinitarian  into  a  Socinian 
foundation,  a  Protestant  into  a  Popish,  a 
Presbyterian  into  an  Episcopalian,  institu- 
tion, is  not  a  point  before  us.  The  congre- 
gation and  foundation  to  which  this  suit 
relates  were  originally,  are,  and  have  ever 
been,  Presbyterian ;  nor  is  anything  sought 
by  the  information  and  bill,  or  done  by  the 
decree,  not  consistent  with  Presbyterianism, 
or  not  within  Presbyterian  limits.  My 
opinion  is,  that  upon  the  assumption  (for 
the  purpose  of  the  argument)  that  before 
the  year  1720,  or  before  the  year  1767,  it 
was  not  necessary  that  the  pastor  or  minis- 
ter of  this  congregation  should  be,  or  have 


been,  a  licentiate  of  the  Established  Church 
of  Scotland,  should  be  a  minister  of  the 
Established  Church  of  Scotland,  or  should 
be  in  a  state  of  communion  with  that 
church,  it  was  competent  to  the  entire 
congregation  for  the  time  being,  acting 
unanimously,  and  with  the  concurrence  of 
their  trustee  or  trustees,  if  any,  for  the  time 
being,  to  resolve  and  agree  effectually  (I  am 
not  saying  irrevocably),  that  every  future 
minister  or  pastor  should  be  a  person  in 
communion  with  the  Established  Church 
of  Scotland,  should  be,  or  have  been,  a 
licentiate  of  the  Established  Church  of 
Scotland,  and  should  be  a  minister  of  that 
church.  Such  a  resolution,  such  an  agree- 
ment, was  not,  nor  would  be,  to  extend  or 
change  though  it  was,  or  might  be,  to 
restrict  the  class  from  which  the  minister 
or  pastor  of  the  congregation  was  to  be 
chosen.  Nor  could  such  a  restriction,  whe- 
ther likely  or  unlikely  to  be  approved  by 
all  rational  and  pious  Presbyterians,  be  in 
the  unquestionable  circumstances  of  the 
case  considered  absurd  or  necessarily  mis- 
chievous, necessarily  inexpedient,  or  neces- 
sarily unprincipled.  I  think  it  to  be  a  just 
and  correct  inference  from  the  whole  of  the 
admissible  evidence,  that  long  before  the 
vacancy  caused  by  the  death  of  Mr.  Mur- 
doch's immediate  predecessor  upon  this 
foundation,  Mr.  Crambe,  because  before 
Mr.  Crambe's  appointment  or  election,  it 
was  determined  by  the  congregation — the 
whole  of  the  congregation  for  the  time  being 
— approved  by  the  trustee  or  trustees 
of  the  property  for  the  time  being,  and 
agreed  effectually  so  as  to  bind  the  property 
(I  do  not  say  irrevocably),  that  the  minister 
for  the  time  being  on  the  foundation 
should  always  be,  or  have  been,  a  licen- 
tiate of  the  Established  Church  of  Scotland, 
should  always  be  an  ordained  minister  of 
the  Established  Church  of  Scotland,  and 
should,  therefore,  necessarily  be  a  person 
in  full  communion  with  that  church.  I 
use  the  term  '*  ordained  minister,"  not  as 
meaning  of  necessity  a  person  having  pre- 
viously had  a  parish,  or,  if  the  phrase  may 
be  allowed,  a  cure  of  any  kind,  or  any 
charge  or  office.  The  effect  which,  whether 
by  way  of  evidence  or  presumption,  or 
otherwise,  a  continued  and  unbroken  usage 
during  a  considerable  number  of  consecu- 
tive years  has  in  this  country  on  rights  of 
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property,  or  questions  concerning  property 
in  various  instances  is  well  known,  and  the 
present  is  a  controversy  about  property. 
Whether  it  is  affected  by  the  statute  8  &  4 
Will.  4.  c.  27,  or  by  the  principles  on 
which  the  case  of  Lord  Cholmondeley  v. 
Lord  Clintan{S)^  (as  decided  by  Sir  Thomas 
Plumer  and  the  House  of  Lords),  or  Slacker 
V.  Berny  (4),  The  Mayor  of  Hull  v.  HoT'' 
ner(5\  Beckford  v.  H'^ade{6),  Gibson  v. 
Clark  (7),  Chalmer  v.  Bradley  (8),  Doe  d. 
Harding  v.  Cooke  (9),  Doe  d.  Draper  v. 
Latvley  (10),  and  Doe  d.  Davidson  v. 
Barnard  (ll),  or  any  other  case  belonging 
to  either  of  the  same  classes  was  decided, 
I  do  not  express  an  opinion  further  than  I 
have  done,  nor  is  it  necessary  that  I  should. 
But,  certainly,  I  view  the  observations  of 
Lord  Eldon,  in  The  Attorney  General  v. 
Pearson^  as  not  without  bearing  on  the 
present  cause.  That  the  appellants  are 
defendants,  is  not,  I  think,  a  circumstance 
either  in  their  favour  or  against  them,  with 
respect  to  the  manner  in  which  the  dispute 
between  them  and  the  respondents  ought 
to  be  dealt  w^ith.  All  the  parties  to  the 
cause  seem  to  be  alike  de  facto  in  posses- 
sion of  the  subject  in  controversy.  I  do 
not  except  even  the  Attorney  General,  con- 
sidering the  interest  of  which  he  stands  as 
the  representative  of  the  suit.  The  appel- 
lants say  that  Mr.  Murdoch  is  endtled  to 
continue  to  officiate  in  the  meeting-house 
as  the  minister  of  its  congregation.  But 
if  he  is  so,  that  right,  that  title,  is  probably 
one  capable  of  assertion  effectually  in  a 
court  of  equity  only,  if  anywhere.  Sup- 
posing that  to  be  so,  I  apprehend  that  the 
rules  applicable  to  the  case  of  a  man  who, 
if  he  has  a  title,  has  one  capable  of  effec- 
tual assertion  at  law,  do  not  necessarily 
apply  to  Mr.  Murdoch's  case.  It  has  been 
suggested  that  the  proximity  of  Berwick  to 
Scotland,  and  the  legal  state  and  social 
condition  in  which  as  to  religion,  during 
the  latter  half  of  the  seventeenth  century 
and  the  whole  of  the  eighteenth,  Scotland 

(3)  Turn.  &  R.  107 ;  i.  c  4  Bligh,  1. 

(4)  Ld.  Raym.  741. 

(5)  Cowp.  102. 
(8)  17  Yes.  87. 

(7)  i  Jac.  &  W.  159. 

(8)  Ibid.  57. 

(9)  7  Bing.  346;  8.  c.  9  Law  J.  Rep.  C.P.  118. 

(10)  8  NeT.  &  M.  SSL 

(11)  1  £sp.  11. 


and  England  respectively  from  time  to  time 
were,  ought  to  be  considered  sufficient  to 
account  for  the  constant  practice,  during 
the  sixty  years  next  preceding  the  suit,  of 
having  as  ministers  or  pastors  upon  this 
foundation  such  persons  as  during  that 
period  were  so,  on  the  appellants'  Uieory, 
as  distinguished  from  that  of  the  relators' 
and  plaintiffs'.  To  this  view  or  argument, 
however,  I  find  myself  unable  to  accede, 
considering  especially  the  support  which 
the  same  fkcts  may  be  reasonably  argued 
to  afford  to  the  case  of  the  relators  and 
plaintiffs.  It  may  be  true,  that  if  we  suppose 
a  case  of  an  office  requiring  to  be  filled  by 
a  man  of  learning,  which  during  sixty  con- 
secutive years  and  more  has  been  uniformly 
filled  by  a  graduate,  for  example,  of  the 
University  of  Oxford,  it  might  be  unsafe, 
therefore,  to  hold  that  only  a  gpraduate  of 
Oxford  could  be  appointed,  and  other  such 
examples  or  cases  might  easily  be  su^tested. 
But  the  circumstances  of  the  particular 
occasion  or  instance  must  always  be  attend- 
ed to.  Long  practice  or  usage  as  to  one 
subject  may  be  of  more  or  less  force  than 
long  practice  or  usage  as  to  another*  The 
person  having  judicially  to  decide  on  the 
fact,  on  the  weight  of  circumstantial  evi- 
dence, on  the  inference  to  be  drawn  from  a 
series  of  events,  must  form  the  beat  esti- 
mate judicially  that  he  can  of  the  mass  of 
materials  before  him,  and  all  its  particulars, 
and  come  to  a  conclusion  aceordingly.  On 
the  whole,  the  pleadings  and  evidence  now 
before  this  Court  leave  me  in  no  state  of 
uncertainty  what  are  the  tmsts  to  which 
the  property  in  dispute  is  subject,  so  far  at 
least  as  the  disqualification  of  Mr.  Mv^ 
doch  is  concerned, — cleave  me  in  no  state  of 
doubt  whether  a  breach  of  trust  has  beoi 
committed  by  the  appellants. 

Upon  this  my  delibentte  view  of  the 
pleadings,  this  my  deliberate  estimate  of 
the  evidence,  I  am  bound  to  act ;  and  it 
not  being  possible,  I  think,  to  deal  with 
the  cause  otherwise  than  in  one  of  these 
five  ways:  namely,  to  dedare  the  office 
of  minister  or  pastor  vacant,  and  do 
substantially  no  more;  or  to  direct  an 
inquiry  as  to  the  true  nature  of  the  trusts 
to  which  the  property  is  subject;  or  to 
direct  a  scheme  for  its  management  and  ad« 
ministration ;  or,  fourthly,  to  dismiss  the 
information  and  biill{  or,  fifthly,  to  affiim 
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the  Vice  Chancellor's  decree,  or  make  one 
not  importantly  different  from  it, — I  must 
conclude  this :  as  to  the  first,  it  would  pro- 
bably leave  the  litigants  in  scarcely  a 
better  state  on  either  side  than  when  the 
dispute  began,  and  would  be,  I  conceive, 
to  do  justice  defectively ;  as  to  the  second, 
considering  the  small  amount  of  property 
in  dispute,  considering  the  exertions  already 
made  to  procure  evidence,  considering  the 
quantity  of  testimony,  oral  and  document 
tary,  now  before  us,  and  considering  the 
beat,  eagerness,  and  animosity  generally 
produced  by  conflicting  endeavours  at  a 
perfect  state  of  Christian  discipline  (a  con* 
dition  from  which  the  present  controversy 
seems  to  form  no  exception),  I  am  of 
opinion  that  the  due  administration  of 
justice  does  not  require  that  any  further 
investigation  should  take  place.  Thirdly, 
upon  die  same  grounds,  I  am  of  opinion 
that  a  scheme  should  not  be  directed.  In 
the  fourth  place,  I  am  not  of  opinion  that 
the  information  or  bill  can  with  propriety 
be  dismissed  wholly  or  partially. 

There  remains,  then,  but  the  course  of  af« 
firmingtheVice  Chancellor's  decree,  or  vary- 
ing  it  only  in  a  manner  not  important.  I 
think  it  better  and  right  to  affirm  it  wholly, 
for  I  do  notaccede  to  the  observations  so  ably 
made  by  the  appellants'  counsel  upon  the 
subject  of  costs,  whether  as  to  the  Dumfries 
question  or  otherwise.  With  regard,  how- 
eTer,  to  the  form  and  language  of  the  decree, 
it  contains  some  expressions  which,  if  it 
had  been  my  province  originally  to  make  it, 
I  should,  perhaps,  not  have  used  without 
some  change  or  qualification  or  explanation. 
I  refer  to  the  phrase  *'  The  model  of  the 
EsUblished  Church  of  Scotland,"  and  the 
phrase  **  licentiate  and  recognized  minister 
of  the  Established  Church  of  Scotland,  and 
in  full  connexion  with  that  church."  Still, 
I  am  not  sufficiently  persuaded  that  either 
phrase  is  inaccurate,  or  needs  either  any 
qualification  not  contained  in  the  decree, 
or  any  explanation  not  afforded  by  the 
decree,  to  render  it  incumbent  on  me  or 
proper  for  me,  as  I  think,  to  say  that  the 
decree  in  either  of  these  respects  ought  to 
be  varied,  considering  the  decree,  as  I  do, 
to  be  certainly  correct  in  all  others.  I  should 
add  that,  with  regard  to  the  two  phrases 
which  I  have  just  been  quoting,  I  read  and 
understand  the  former  as  meaning  **  The 


model  of  the  Established  Church  of  Scot- 
land, so  far  as  possible  consistently  with 
the  fact  of  Berwick-upon  Tweed  being  in 
England  ;"  and  the  latter  thus  :  a  person 
may,  1  think,  be  a  licentiate  of  the  Church 
of  Scotland  within  the  meaning  of  the 
decree,  although  having  ceased  to  be  a 
licentiate  of  that  church  in  the  sense  and 
by  reason  merely  of  having  become  one  of 
her  regularly  ordained  ministers.  I  con- 
ceive that  the  word  "  recognized"  as  used 
in  the  decree,  means  "  ordained,"  that  is 
to  say,  **  regularly  ordained."  And  when 
I  say  "regularly  ordained,"  I  mean,  of 
course,  "  duly  ordained"  according  to  the 
rules  and  course  of  the  Established  Church 
of  Scotland.  I  think,  moreover,  that  the 
phrase  imports  that  the  character  or  autho- 
rity conferred  by  the  ordination  must  not 
have  been  taken  away,  or  ceased  to  exist. 
I  am  of  opinion  that  a  roan  may  be  a  "  re- 
cognized minister  of  the  Established  Church 
of  Scotland,"  within  the  meaning  of  the 
decree,  whether  duly  ordained  according 
to  the  rules  and  course  of  that  church  before 
and  independently  of  his  appointment  or 
election  to  the  foundation  in  question,  or 
so  ordained  only  upon  the  occasion  of,  and 
with  reference  to,  that  appointment  or  elec- 
tion. And  I  read  and  understand,  lastly, 
the  word  "  connexion"  as  used  in  the  decree 
to  mean  neither  more  nor  less  than  **  com- 
munion." 

The  petition  of  appeal  will,  there- 
fore, under  the  statute  constituting  our 
office,  stand  dismissed.  The  costs  of  the 
appeal,  however,  will  depend  on  my  learned 
Brother's  view  of  the  matter ;  for,  though 
I  am  disposed  to  give  them  against  the 
appellants,  I  apprehend  that  unless  he  shall 
concur  in  doing  so  they  cannot  be  given. 
I  have  not  hitherto  mentioned  a  statute  to 
which  reference  was  made  during  the  argu^ 
ment,  the  act  of  the  7  &  8  Vict.  c.  45,  for 
my  opinion  upon  this  appeal  has  not  been 
guided  or  affected  by  it.  I  may  say,  how- 
ever, that  the  case  of  the  appellants  is 
clearly,  in  my  judgment,  not  assisted  by 
that  statute ;  but  is,  perhaps,  one  against 
which  the  statute  opposes  an  insuperable  bar. 

Lord  Justice  Lord  Cranworth. — The 
principal  question  in  this  case  is  one  of  fact 
rather  than  of  law.  What  were  the  pur- 
poses for  which  the  founders  of  the  Low 
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Meeting-bouse,  in  1719,  subscribed  their 
money  ?  For,  as  the  rights  of  the  parties 
are  not,  so  far  as  I  can  discover,  touched 
by  the  statute  7  &  8  Vict.  c.  45,  the  meet- 
ing-house must,  according  to  my  view  of 
this  case,  continue  to  be  used  for  the  same 
purposes  at  the  present  day.  Where  the 
trusts  on  which  a  chapel  has  been  founded 
have,  at  or  about  the  time  of  the  founda- 
tion, been  declared  in  writing,  there  is  not, 
in  general,  much  difficulty  in  carrying  them 
into  execution.  But  where  no  such  writing 
exists,  where  the  Court  is  left  to  find  out, 
from  mere  subsequent  usage,  what  were 
the  original  purposes  of  the  foundation, 
what  was  the  doctrine  which  the  founders 
considered  essential  to  be  preached,  what 
the  discipline  which  they  considered  essen- 
tial to  be  followed,  the  task  often  becomes 
one  of  great  difficul  ty .  There  will ,  in  deed, 
in  general  be  some  prominent  and  leading 
points  as  to  which  no  doubt  will  exist.  If, 
for  instance,  in  a  particular  chapel  the 
doctrine  preached  has,  as  far  back  as  living 
memory  can  go,  been  uniformly  consistent 
with  what  has  been  called  orthodox  dissent, 
that  is  to  say,  has  been  based  on  the  doc- 
trine, amongst  others,  of  the  Trinity,  there 
can  be  no  difficulty  in  coming  now  to  the 
conclusion,  as  a  matter  of  fact,  that  the 
maintenance  of  that  doctrine  formed  an 
essential  part  of  the  objects  for  which  the 
chapel  was  founded, — that  to  preach  So- 
cinianism,  or  modem  Unitarianism,  would 
be  in  contravention  of  those  objects,  and 
80  a  use  of  the  chapel  which  this  Court 
would  not  permit.  This  would,  I  think, 
be  a  legitimate  and  reasonable  inference, 
independently  of  the  consideration  that  the 
Toleration  Act  did  not  extend  to  those 
who  denied  the  doctrine  of  the  Trinity. 
The  ground  on  which  such  an  inference 
rests  would  be  just  as  applicable  to  a  chapel 
which  (there  being  no  declaration  of  trust), 
having  been  always,  so  far  back  as  evi- 
dence could  go,  used  by  a  congregation  of 
Baptists,  should  now  fall  into  the  hands  of 
those  who  should  preach  and  maintain  the 
lawfulness  and  expediency  of  infant  bap- 
tism. In  all  such  cases  the  first  inference 
is,  that  the  same  doctrines  which,  ex  hypo^ 
thesif  have  been  maintained  in  the  chapel 
as  far  back  as  evidence  can  go  had  been 
always  those  maintained  from  the  time  of 
the  foundation : — and,  secondly,  consider- 


ing the  vast  importance  which  the  founders 
must  have  attached  to  those  doctrines,  that 
the  preaching  of  them  must  have  been  the 
objects,  or  one  of  the  objects,  for  which 
the  chapel  was  intended.  No  difficulty 
exists  so  long  as  we  have  to  deal  with  these 
great  primary  objects  of  such  a  foundation. 
But  it  is  obvious  that  the  same  reasoning 
will  not  apply  where  we  have  to  draw  in- 
ferences on  minor  matters.  To  put,  for 
instance,  an  extreme  case  the  other  way. 
Suppose  the  hours  of  divine  service  at  any 
particular  chapel  had  always  been  at  ten 
o'clock  in  the  forenoon  and  two  o'clock  in 
the  afternoon  ;  but  that  a  majority  of  the 
congregation  should  now  desire  to  have 
this  altered,  and  that  the  service  should 
now  be  an  hour  later  than  heretofcne.  It 
would  surely  be  a  very  strained  inference 
to  draw  from  the  fact  of  the  service,  having 
been  always  performed  at  a  particular  hour 
that  this  was  one  of  the  original  purposes 
of  the  foundation,  and  so  that  it  would 
be  a  breach  of  trust  to  permit  the  chapel 
to  be  used  at  a  different  hour.  In  such  a 
case  there  would  be  no  difficulty  in  saying 
that  the  circumstance  of  the  service  having 
always  been  performed  at  a  particular  hour 
was  a  mere  accident,  not  in  the  contempla- 
tion of  the  founders ;  and  so  that  it  would 
be  no  breach  of  trust  to  permit  the  hours 
of  divine  service  to  be  altered.  I  have 
thus  pointed  out  two  extreme  cases :  in 
the  first,  inference  from  usage  would,  from 
the  important  nature  of  its  subject-matter, 
be  irresistible,  that  what  had  been  uniformly 
done  constituted  an  essential  part  of  the 
original  purposes  of  the  foundation.  In 
the  other,  the  unimportant  nature  of  the 
usage  would  prevent  any  such  inference 
from  arising.  In  such  extreme  cases  there 
is  little  or  no  difficulty.  But  there  are 
many  intermediate  cases,  in  which  the  ap- 
plication of  the  principles  resulting  from 
usage  is  by  no  means  easy ;  cases  in  which 
it  is  hard  to  say,  whether  what  has  been 
uniformly  done  has  been  so  done  because 
it  constituted  part  of  the  original  objects 
of  the  founders,  or  merely  because  it  has 
been  thought,  from  time  to  time,  the  most 
convenient  mode  of  carrying  those  objects 
into  effect 

I  confess  that  some  grave  difficulties  of 
this  nature  have  presented  themselves  to 
my  mind  in  considering   what  ought  to 
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be  taken  as  the  purposes  for  which  this 
chapel  was  founded,  and  consequently 
as  to  what  are  the  trusts  on  which  the 
building  is  now  held  by  the  trustees.  The 
nature  of  these  difficulties  I  shall  hest 
explain  by  considering  the  precise  terms 
of  the  material  parts  of  the  decree  which 
was  made  in  the  Court  helow.  The  decree 
begins  b}  declaring  that  the  property  com- 
prised in  the  indenture  of  the  22nd  of  May 
1719,  and  the  chapel  at  Berwick-upon- 
Tweed,  called  the  Low  Meeting-house, 
erected  on  part  thereof,  in  the  pleadings 
mentioned,  are  subject  to  the  trusts,  as  to 
such  meeting-house,  for  the  appropriation 
of  the  same,  as  a  church  or  place  of  puhlic 
religious  worship,  on  the  model  of  the  Esta- 
blished Church  of  Scotland ;  and  as  to  the 
residue  of  the  said  property,  for  the  benefit  of 
the  congregation  of  the  said  meeting-house. 
Now,  to  this  part  of  the  decree  I  entirely 
accede,  understanding  as  I  do  the  words, 
"  on  the  model  of  the  Established  Church 
of  Scotland,*'  to  mean  only  in  the  same 
mode  in  which  worship  is  conducted  by 
that  church.  It  was,  indeed,  argued,  on 
the  part  of  the  defendants,  that  there  was 
nothing  to  shew  any  original  intention  of 
confining  the  use  of  the  chapel  to  any 
particular  class  of  Dissenters.  Several 
books  were  referred  to,  written  by  eminent 
dissenting  divines,  for  the  purpose  of  shew- 
ing that,  however  strong  the  differences 
might  at  a  previous  time  have  been  among 
the  numerous  bodies  of  Protestant  Dis- 
senters, yet  the  effect  of  common  suffering 
and  persecution,  previously  to  the  founda- 
tion of  this  chapel  in  1719,  had  been  to 
smooth  down  all  those  asperities  and  to 
induce  the  several  sects  to  look  at  one 
another  rather  as  members  of  one  vast 
united  body  of  Protestant  Dissenters,  than 
as  distinct  bodies  of  different  denomina- 
tions ;  and  so  to  lead  them  to  disregard 
the  varieties  of  doctrine  separating  them 
among  themselves.  And  from  these  con- 
siderations it  was  argued,  that  the  fair 
presumption  of  fact  ought  to  be,  that  the 
chapel  was  originally  built,  not  for  any 
one  particular  class,  as,  for  instance,  Pres- 
byterians, but  for  Protestant  Dissenters 
generally ;  and  it  was  said,  that  this  view 
of  the  case  is  confirmed  by  the  circumstance 
that,  in  the  conveyance  to  new  trustees  by 
the  deed  of  1734,  the  property  conveyed 
is  described  as  a  burgage  and  garden,  on 


part  whereof  had  lately  been  erected  a 
house,  then  used  as  a  meeting-house  for  a 
congregation  of  Protestant  Dissenters,  not 
designating  Dissenters  of  any  particular 
denomination,  but  speaking  generally  of 
Protestant  Dissenters.  But  I  cannot  say 
I  feel  at  all  affected  by  this  argument. 
The  property  was  aptly  and  sufficiently 
described,  in  the  deeds  of  1734,  as  a  house 
then  used  as  a  meeting-house  for  a  con- 
gregation of  Protestant  Dissenters.  The 
only  reason  for  describing  it  at  all  was  to 
identify  the  property  intended  to  be  con- 
veyed. For  that  purpose  the  description 
adopted  was  quite  sufficient,  and  it  was 
neither  necessary  nor  probable  that  such  a 
deed  should  contain  any  statement  as  to 
the  nature  of  the  doctrine  preached  or  the 
discipline  followed  within  the  walls  of  the 
building  conveyed.  And,  with  respect  to 
the  suggestion,  that  at  the  time  of  the 
foundation  of  the  chapel,  Protestant  Dis- 
senters were  generally  inclined  to  overlook 
the  differences  among  themselves,  and  to 
consider  it  a  sufficient  bond  of  union  that 
they  were  opposed  to  the  Established 
Church,  I  adopt  the  view  taken  by  Vice 
Chancellor  Wigram.  However  those  prin- 
ciples might  have  prevailed  in  the  case  of 
a  mere  charitable  gift,  in  a  trust,  for  in- 
stance, to  distribute  money  among  indigent 
dissenting  ministers  or  indigent  dissenting 
poor,  it  never  could  have  prevailed  in  the 
case  of  persons  founding  a  chapel.  In  such 
a  case  the  inference  is  almost  irresistible, 
that  the  founders  must  have  contemplated 
the  erection  of  a  building,  in  which  they 
would  intend  that  principles  of  religious 
belief  should  be  expounded  and  religious 
practice  be  enforced  in  the  mode  considered 
by  them  most  consistent  with  true  and 
genuine  Christianity,  and  to  which  they 
had  themselves  been  accustomed. 

I  consider  it,  therefore,  perfectly  clear 
that  the  object  of  the  foundation  was  the 
erection  of  a  building  in  which  religious  ser- 
vices should  be  conducted  according  to  some 
definite  form  of  worship.  The  question, 
then,  is,  according  to  what  form  ?  This 
also  appears  to  me  to  be  free  from  all  doubt, — 
according  to  the  Presbyterian  form.  All  the 
evidence  shews  that  this  has  been  the  mode 
in  which  the  worship  has  been  conducted 
as  far  back  as  there  are  any  means  of  in- 
quiry ;  and  I  am  perfectly  satisfied  that 
this  has  been  the  case  from  the  very  date 
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of  tbe  foundation,  and  long  before  that  date 
by  the  congregation  by  whom  the  chapel 
was  built.  I  entertain  no  doubt  but  that 
the  worship  has  been  always  conducted  in 
conformity  with  "The  directory  for  the 
public  worship  of  God,"  by  which  the  mode 
of  worship  in  the  Church  of  Scotland  now 
is,  and  ever  since  the  year  1690  has  been, 
regulated.  I  am  satisfied  further,  that  the 
conducting  of  the  services  according  to  that 
mode  must  have  been  the  main,  if  not  the 
only,  object  of  the  founders.  On  such  a 
point  I  cannot  suppose  them  to  have  been 
indifferent;  and  therefore  I  think  the  de- 
claration in  the  decree,  to  which  I  have 
already  referred,  and  which  appropriates 
the  chapel  in  question  as  a  church  or  place 
of  religious  worship  on  the  model  of  the 
Established  Church  of  Scotland  is  perfectly 
right,  assuming  that  these  latter  words  mean 
no  more  than  according  to  the  directory 
for  public  worship  used  in  the  Established 
Church  of  Scotland. 

But  the  decree,  after  this,  goes  on  to  de- 
clare that  no  minister  or  other  person  is 
qualified  for,  or  is  competent  to  exercise 
the  office  of,  minister  or  pastor  of  the 
Low  Meeting-house  without  being  a  licen- 
tiate and  recognized  minister  of  the  Es- 
tablished Church  of  Scotland  and  in  full 
connexion  therewith.  To  this  declaration 
I  confess  I  cannot  accede.  I  do  not 
think  that  the  evidence  justifies  it.  It 
imposes,  as  I  think,  a  restriction  on  the 
future  choice  of  ministers,  for  which  I 
can  discover  no  warrant.  In  the  first  place, 
I  must  remark,  with  reference  to  the  parti- 
cular language  used  in  this  part  of  this 
decree,  that  I  do  not  clearly  understand 
its  precise  import.  It  requires  every 
minister  of  the  Low  Meeting-house  to  be 
not  only  a  licentiate  but  also  a  *'  recog- 
nized*' minister  of  the  Church  of  Scotland. 
I  nowhere  find  any  explanation  of  what  is 
meant  by  a  *' recognized"  minister  of  the 
Church  of  Scotland.  But  as  no  one  can  be 
a  minister  of  the  Church  of  Scotland  who 
has  not  been  ordained  by  that  church,  I 
presume  that  a  recognized  minister  must 
mean  one  who  has  been  ordained  by  that 
body,  and  who  still  continues  to  sustain 
the  character  of  minister  derived  from  such 
ordination.  Whether,  however,  I  rightly 
interpret  these  words  is  not  material ;  for, 
as  I  do  not  think  it  is  made  out  that  the 
minister  of  the  chapel  must,  of  necessity, 


be  a  licentiate  of  the  Scotch  Church,  I 
certainly  do  not  and  cannot  think  he  must 
be  a  licentiate  and  recognized  minister  of 
it,  whatever  be  the  correct  meaning  of  those 
latter  words.  In  order  to  sustain  this  part 
of  the  decree,  the  relators  must,  according 
to  the  view  I  take  of  this  case,  make  out, 
first,  that,  in  fact,  all  the  ministers  of  the 
Low  Meeting-house  have,  since  its  founda- 
tion, been  licentiates  and  recognized  min- 
isters of  the  Church  of  Scotland  (making due 
allowance  for  any  occasional  deviations  from 
this  general  practice  which  can  fairly  be 
attributed  to  accident  or  oversight)  ;  and, 
secondly,  if  the  fact  is  made  out,  then  that 
the  reasonable  inference  is,  that  this  con- 
nexion with  the  Church  of  Scotland  was 
one  of  the  objects  of  the  founders,  to  per- 
mit a  departure  from  which  would  be  a 
breach  of  trust.  « 

Now,  as  to  the  fact,  it  appears  that  Mr. 
Smith,  who  became  minister  of  the  Low 
Meeting-house  in  1797,  and  the  six 
ministers  who  have,  from  time  to  time, 
succeeded  him,  were  all  ordained  to  this 
particular  congregation  by  some  Scotch 
Presbytery.  Most  of  them,  perhaps  all, 
had  previously  been  licentiates  of  the 
Scotch  Church,  though,  as  to  some  of  them, 
that  is  by  no  means  clear.  James  Aitche- 
son,  who  was  the  immediate  predecessor 
of  Smith,  and  who  became  minister  in  or 
about  1780,  and  was  removed  for  miscon- 
duct in  1797,  was  certainly  a  Scotch  licen- 
tiate, having  been  licensed  by  the  Presby- 
tery of  Selkirk  in  1 775 ;  but  I  do  not  find 
any  evidence  to  shew  that  he  was  ordained 
to  the  Low  Meeting-house  by  any  Scotch 
Presbytery.  With  respect  to  the  three 
ministers  who  preceded  Aitcheson,  namely. 
Turner,  who  was  minister  at  the  date  of 
the  foundation  in  1719,  Campbell,  who 
succeeded  him,  and  Gardner,  who  succeeded 
Campbell,  and  was  the  immediate  prede- 
cessor of  Aitcheson,  the  evidence  clearly 
shews  Campbell  to  have  been  a  Scotch 
licentiate  ;  but  I  cannot  say  that  it  at  all 
satisfies  me  as  to  either  Turner  or  Gardner. 
I  am  not  satisfied,  as  a  matter  of  fact,  that 
either  of  those  persons  were  connected  with 
the  Scotch  Church,  either  as  licentiates  or 
ordained  ministers.  But  let  it  be  assumed, 
for  the  purpose  of  argument,  that  they 
were;  then  arises  the  question,  whether 
the  connexion  of  all  the  ministers  wkh  the 
Scotch  Church  is  to  be  deemed  an  essential 
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part  of  the  objects  originally  contemplated 
by  tbe  founders,  or  is  it  to  be  attributed  to 
accident  or  some  other  cause  ? 

I  think  that,  eyen  if  all  the  ministers  be 
shewn  to  have  been  licensed  by  the  Church 
of  Scotland,  still  it  will  not  be  reasonable  to 
Infer  that  it  was  in  the  contemplation  of  the 
founders  that  this  connexion  must  always, 
and  under  all  circumstances,  so  continue.  I 
come  to  this  conclusion  from  considering 
the  history  of  Presbyterianism,  as  connected 
both  with  England  and  Scotland,  and  the 
condition  in  which  the  founders  of  the 
meeting-house  and  those  who  have  since, 
from  time  to  time,  formed  its  congregation, 
have  stood  with  reference  to  their  religious 
wants.  When  I  speak  of  the  history  of 
Presbyterianism  I  will,  as  &r  as  possible, 
confine  myself  to  that  which  may  be  col- 
lected without  liability  to  error,  from  the 
law,  or  what  for  a  time  had  the  force  of 
law,  in  this  country,  and  from  the  laws  of 
Scotland.  It  appears  from  ScobelFs  Col- 
lection of  Acts  and  Ordinances,  passed 
from  the  commencement  of  the  Civil  War 
up  nearly  to  the  death  of  Cromwell,  that 
on  the  12th  of  June  1643  the  Lords  and 
Commons,  then  in  fact  exercising  the 
functions  of  government  independently  of 
and  in  hostility  to  King  Charles  the  First, 
passed  an  ordinance,  convening  an  assem- 
bly of  divines,  to  meet  at  Westminster,  in 
order  to  take  into  consideration  the  liturgy, 
government  and  discipline  of  the  church, 
with  a  view  to  its  amendment.  That 
assembly  accordingly  met,  and  we  know, 
not  merely  as  matter  of  history  but  also 
from  acts  of  the  General  Assembly  of  Scot- 
land, that  Commissioners  from  that  country 
attended  and  formed  part  of  the  body  of 
divines  which  so  met  at  Westminster.  One 
of  the  results  of  their  deliberations  was  the 
forming  of  a  new  directory  for  public  wor- 
ship, to  supersede  the  Book  of  Common 
Prayer  then  used  in  England  ;  and  by  an 
ordinance  of  the  Lords  and  Commons, 
passed  in  January  1644,  o.s.,  it  was  or- 
dained that  tbe  new  directory  should  be 
henceforth  used  throughout  England  and 
Wales,  instead  of  the  Book  of  Common 
Prayer ;  and  this  was  again  enforced  by 
another  ordinance,  made  on  the  2drd  of 
May  then  next  In  the  following  month 
of  February,  f.  e,  February  1645,  o.s., 
the  same  dhreetory  was  adopted  by  the 
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General  Assembly  of  the  Church  of  Scot- 
land and  by  the  Parliament  of  Scotland, 
the  acts  of  both  these  bodies  expressly 
noticing  that  it  had  been  then  already 
adopted  by  both  Houses  of  Parliament  in 
England,  The  same  form  of  worship  was 
thus  introduced  into  both  kingdoms,  first 
into  England  and  afterwards  into  Scotland. 
The  Assembly  of  Divines  at  Westminster 
also  framed  a  system  of  church  govern- 
ment, by  means  of  assemblies,  congrega- 
tional, classical,  and  synodical,  which  the 
General  Assembly  of  Scotland  adopted  a 
few  days  after  they  had  accepted  the  new 
directory  for  public  worship,  namely,  on 
the  10th  of  February  1645,  o.s.,  and  both 
the  directory  and  the  form  of  church  go- 
vernment, so  accepted,  have  ever  since 
their  adoption  (except  for  about  twenty- 
five  or  thirty  years,  during  which  Episco- 
pacy prevailed)  continued  to  be  and  still 
are,  the  authorities  regulating  the  mode  of 
worship  and  the  government  of  the  church 
in  Scotland.  Probably  it  was  found  that 
the  regpilations  as  to  church  government, 
which  were  sufficient  for  Scotland,  where 
Presbyterianism  had  previously  been 
known,  were  not  adapted  to  England,  where 
it  was  all  new ;  and  accordingly  we  find 
that  the  document  thus  adopted  in  Scot- 
land as  to  the  form  of  church  government 
was  not  introduced  in  this  country.  But 
on  the  26th  of  August  1648,  an  ordinance 
was  passed  by  the  Lords  and  Commons, 
entitled,  "  The  Form  of  Church  Govern- 
ment to  be  used  in  the  Churches  of  Eng- 
land and  Ireland."  By  its  terms  provision 
was  made  for  electing  elders  in  every  parish 
or  congregation,  and  for  dividing  the  whole 
kingdom  into  presbyteries,  and  for  the 
general  church  government  of  the  whole 
kingdom  by  assemblies,  congregational, 
classical,  provincial,  and  national,  as  in 
Scotland ;  and  also  for  directing  the  steps  to 
be  followed  in  the  ordination  of  ministers ; 
on  which  latter  head  also  there  is  an  entire 
substantial  conformity  with  the  course 
directed  in  the  form  of  church  government, 
which,  as  I  have  already  stated,  had  been 
adopted  by  the  Scotch  Greneral  Assembly. 
The  effect  of  these  enactments  and  of 
several  others  of  minor  importance  was,  to 
establish  one  uniform  system  of  Presby- 
terian church  government  in  the  two  king- 
doms.    In  this  state  matters  stood  at  the 
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Restoration,  at  whicb  time,  or  soon  after- 
wards, all  which  had  thus  been  done  by 
the  ordinances  of  the  Lords  and  Commons 
in  England  and  by  the  Parliament  and 
General  Assembly  of  Scotland  was  swept 
away,  and  Episcopacy  was  re-established 
in  both  kingdoms.  In  England,  by  the 
Act  of  Uniformity,  13  &  14  Car.  2.  c.  4,  all 
ministers  were  required,  before  St.  Bartho- 
lomew's Day,  1662,  to  assent  and  conform 
to  the  Book  of  Common  Prayer,  as  then 
amended,  under  pain  of  forfeiting  any  bene- 
fice they  might  hold.  The  consequence  of 
this,  as  might  naturally  have  been  antici- 
pated, was,  that  a  large  body  of  the  clergy 
were  ejected  from  their  livings,  which  they 
had  accepted  while  Presbyterianism  was  in 
the  ascendant ;  and  they,  with  such  of 
their  flocks  as  entered  into  their  views  of 
church  government  and  discipline  and 
doctrine,  formed  a  body  of  Nonconformist 
Presbyterian  Dissenters,  scattered  through- 
out the  country,  against  whom  many  harsh 
laws  were,  from  time  to  time,  enacted, 
though  apparently  without  the  result  of 
effectually  putting  them  down.  This  state 
of  things  continued  until  the  Revolution  of 
1688,  when  entire  practical  toleration  was 
conceded  to  all  orthodox  Protestant  Dis- 
senters in  England;  and  in  1690  Presby- 
terianism, as  it  existed  before  the  Restora- 
tion, was  re-established  in  Scotland.  Of 
course,  the  dissenting  congregations,  which 
had  continued  to  exist  in  England  under  all 
the  difficulties  imposed  by  the  laws  of 
Charles  the  Second,  assumed  fresh  vigour 
under  the  new  state  of  things  which  was 
consequent  on  the  passing  of  the  Tolera- 
tion Act.  They  existed  from  that  time 
openly  and  without  disguise,  under  the 
protection  of  the  law.  One  of  those  con- 
gregations was  the  congregation  at  Berwick, 
afterwards  known  as  diat  of  Master  John 
Turner,  during  whose  ministry,  and  for 
the  benefit  of  whose  flock,  the  Low  Meet- 
ing-house was  founded  in  1719.  I  have 
already  stated  my  reasons  for  thinking 
that  this  must  have  been  a  congregation 
of  Presbyterian  Dissenters,  f .«.,  a  congre- 
gation holding  what  are  called  the  West- 
minster standards  of  faith,  as  laid  down 
by  the  Assembly  of  Divines,  whose  public 
worship  was  conducted  according  to  the 
directory  of  public  worship  adopted  in 
England  by  the  ordinances  of  January  1 644, 


O.S.,  and  who  approved  the  Presbyterian 
form  of  church  government,  introduced  into 
Scotland  by  the  Act  of  Assembly  of 
February  1645,  o.s.,  and  enacted  in  Eng- 
land by  the  ordinance  of  August  1648. 

The  history  of  the  congregation,  as 
it  has  been  stated  by  the  relators  and 
plaintiffs,  and  which  on  the  evidence  may 
fairly  be  assumed  to  be  correct,  is  this : — 
The  information  chaiges,  in  substance, 
that  Luke  Ogle  was  the  minister  of  Berwick 
before  the  Restoration  and  while  Presby- 
terianism prevailed  in  England.  That  he 
was  ejected  from  that  benefice  in  1662  by 
the  operation  of  the  Act  of  Uniformity. 
That  in  the  year  1685,  at  a  time  when,  in 
spite  of  the  then  existing  law  against  Non- 
conformists, the  government  was  inclined 
to  deal  leniently  with  them,  he  established 
the  congregation  in  question  at  Berwick, 
and  continued  to  act  as  its  minister  up  to 
his  death  in  1696.  That  he  was  succeeded 
by  William  Foster,  the  immediate  prede- 
cessor of  Turner.  That  Foster  died  in 
1713,  at  or  about  which  time,  therefore. 
Turner  must  have  become  minister  of  the 
congregation  by  and  for  whom  the  chapel 
was  erected  six  years  afterwards.  This 
being  the  state  of  the  congregation  when 
the  meeting-house  was  built,  Uie  question 
is,  whether  it  was  part  of  the  original  in- 
tention of  the  founders  that  the  minister 
should  always  be  a  licentiate  of  the  Church 
of  Scotland.  In  resolving  this  problem, 
the  first  question  which  suggests  itself  is 
this  :  why  should  they  have  had  any  such 
intention  ?  Why  should  this  English  con- 
gregation have  intended  voluntarily  to  pre- 
vent those  who  should  come  after  them 
from  selecting  as  their  pastor  a  minister, 
however  competent  and  however  pious, 
and  who  had  been  regularly  ordained  by 
an  English  Presbytery,  merely  because  he 
was  not  a  licentiate  of  the  Scotch  Church  t 
Looking  at  the  matter  merely  in  the  ab- 
stract, I  can  see  no  motive  for  such  an 
intention.  That  ministers  continued  to  be 
ordained  in  England  by  English  Presby- 
teries is  plain  from  the  entry  in  the  books 
of  the  Presbytery  of  Dimse,  on  occasion  of 
the  admission  of  Laurie  as  minister  of 
Hutton,  of  the  date  of  the  19th  of  December 
1698.  It  is  there  stated  that  the  said  Mr. 
Laurie  had  produced  an  ample  testimonial 
of  his  ordination  at  London,  a.d.  1686, 
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and  of  his  good  behaviour,  and  subscribed 
by  seyeral  London  ministers  of  good  note. 
If,  even  under  the  pressure  of  the  severe 
laws  against  Nonconformists  as  they  stood 
in  1686  (though  probably  not  at  that  par- 
ticular epoch  likely  to  be  enforced),  such 
ordinations  took  place  in  England,  there 
can  surely  be  no  difficulty  in  supposing 
that  the  same  practice  continued  in  1719, 
when  the  Act  of  Toleration  had  been  in 
force  for  thirty  years.  Presbyterianism 
had  once  been  established  and  once  abo- 
lished in  both  countries.  It  had  since 
been  restored  in  Scotland,  and  tolerated, 
but  not  restored  in  England.  Very  likely, 
this  Berwick  congregation,  looking  to  their 
close  proximity  to  Scotland  and  to  the  fact 
that  Presbyterianism  had  there  become  the 
national  religion,  and  so  that  a  supply  of 
ministers  would  be  more  readily  obtained 
from  thence  than  from  England,  might 
contemplate  the  great  probability  that  their 
ministers  would  often  be  drawn  from  Scot- 
land. But  that  does  not  afford  any  reason 
why  they  should  wish  voluntarily  to  tie 
up  their  own  hands  and  the  hands  of  those 
who  should  come  after  them  by  making  a 
Scotch  licence  and  ordination  indispensable, 
even  if  a  minister,  perfectly  satisfactory  in 
all  respects,  might  be  ordained  from  their 
own  country.  The  circumstance  that  the 
English  Presbyterians  continued  to  adhere 
to  their  old  faith,  though  not  participating 
in  the  secular  benefits  of  an  establishment, 
would  be  likely  to  induce  the  belief  that 
they  would  be  more  zealous  and  orthodox 
than  their  Scotch  brethren,  not  that  they 
would  be  less  so.  There  either  then  was, 
or  thereafter  might  be,  an  English  Pres- 
bytery which  would  include  Berwick  in 
its  bounds ;  and,  if  so,  that  Presbytery 
would  be  the  only  perfectly  regular  autho- 
rity for  ordaining  a  minister  to  the  Low 
Meeting-house.  For,  according  to  the 
form  of  church  government  prevailing  both 
in  England  and  Scotland  under  the  several 
acts  and  ordinances  to  which  I  have  re- 
ferred, it  is  clearly  laid  down  that  the 
Presbytery  in  which  each  congregation  is 
^  situate  is  the  proper  body  to  ordain  the 
minister  to  that  congregation,  though,  no 
doubt,  where  there  is  a  necessity,  power  is 
given  to  any  other  presbytery  to  ordain. 
So  that,  if  and  so  soon  as  Berwick  should 
be  included  in  any  English  Presbytery, 


the  only  regular  body  to  ordain  their 
minister  would  be  that  presbytery  ;  and  in 
such  a  state  of  things,  even  though  no 
such  presbytery  might  exist  in  1719,  when 
the  Low  Meeting-house  was  built,  it  seems 
to  me  very  improbable,  reasoning  a  priori 
and  without  reference  to  the  circumstances 
of  that  particular  congregation,  that  the 
founder  could  have  intended  that,  under 
all  circumstances,  a  Scotch  licence  and 
ordination  should  be  essential;  that  if  a 
minister,  pious,  orthodox,  and  agreeable 
to  the  congregation,  should  offer  himself, 
they  should  be  bound  to  reject  him  if  he 
had  been  licensed  by  an  English  Presby- 
tery, by  that  of  London,  for  instance,  and 
not  in  Scotland;  and  that  they  should  be 
bound,  if  a  class  should  ever  exist  including 
Berwick  in  its  bounds,  to  seek  ordination, 
not  from  the  body  indicated  by  the  form 
of  church  government  as  being  the  most 
proper  authority,  but  from  another  source. 
I  am  therefore  of  opinion,  looking  at  the 
question  merely  in  the  abstract,  and  without 
reference  to  the  circumstances  of  this  parti- 
cular congregation,  that  it  was  very  unlikely 
that  a  congregation  of  Presbyterian  Dis- 
senters in  England,  founding  a  meeting- 
house in  1719,  when  possibly  there  were 
some  who  might  recollect  the  Presbyterian 
form  of  worship  as  having  been  the  esta- 
blished religion  of  their  own  country,  and 
when  the  traditions  as  to  the  ascendancy  of 
that  mode  of  worship  in  this  country  must 
have  been  strong  in  the  minds  of  all,  should 
intend  to  make  it .  an  essential  point  that 
their  minister  should,  under  all  circum- 
stances, be  a  minister  ordained  by  the 
Church  of  Scotland.  And  if  this  be  a 
reasonable  conclusion,  looking  at  the  ques- 
tion merely  in  the  abstract,  I  think  it  de- 
rives great  additional  weight  when  we  look 
to  the  particular  circumstances  under  which 
the  congregation  of  Master  John  Turner 
existed.  They  had  been  originally  founded 
by  Luke  Ogle,  who  had  certainly  been 
ordained  in  England,  for  he  had  held  what 
we  should  call  the  living  or  benefice  of 
Berwick  previously  to  Uie  Restoration, 
and  was  ejected  in  1662  on  the  re-esta- 
blishment of  Episcopacy  and  the  re-intro- 
duction of  the  Book  of  Common  Prayer. 
Surely,  when  he,  as  stated  in  the  infor- 
mation, came  to  Berwick  and  formed 
this  Presbyterian  congregation  in   1685, 
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consisting,  as  it  no  doubt  did,  of  many 
of  those,  and  the  families  of  many  of 
those,  over  whom  he  had,  twenty-three 
years  previously,  presided  as  their  regu- 
larly English  ordained  minister,  he  roust 
have  been  welcomed  by  his  flock,  not 
from  any  connexion  between  him  and 
the  Scotch  Church,  if  indeed  any  such 
connexion  ever  existed,  but  by  reason  of 
his  having  formerly  been  their  English 
Presbyterian  pastor.  Indeed,  at  that  time 
(1685),  as  was  pointed  out  in  the  argu* 
ment.  Episcopacy  prevailed  in  Scotland  as 
well  as  in  England,  so  that  there  was  then  no 
more  reason  to  look  for  orthodox  ministers 
on  one  side  of  the  border  than  on  the  other. 

It  seems  that  during  some  part  of  Luke 
Ogle's  ministry,  he  had  as  a  colleague  or 
assistant  Gilbert  Laurie,  who,  in  1693, 
was  then  ordained  to  a  Scotch  church,  but 
he  had,  as  I  have  already  remarked,  been 
previously  ordained  in  London,  and  I  see 
nothing  to  satisfy  me  that,  while  he  was 
Luke  Ogle's  colleague,  he  was  anything 
but  an  English  ordained  minister. 

The  congregation  thus  appears,  in  its 
origin,  to  have  been  English  and  not  Scotch, 
vidth  reference  to  its  Presbyterianism  ;  and 
this  must  probably  have  so  continued,  at  all 
events  to  the  death  of  Luke  Ogle  in  1696 ; 
and  it  is  a  very  improbable  thing  that 
between  that  date  and  the  foundation  of 
the  chapel  in  1719,  the  views  and  feelings 
of  the  congregation  should  have  been  so 
completely  altered  as  that  the  same  ordi- 
nation which  had  no  doubt  recommended 
Luke  Ogle  to  them,  should  never  thence- 
forth be  admitted  as  sufficient.  I  think, 
therefore,  that  the  history  of  this  congrega- 
tion makes  it  particularly  unlikely  that 
the  founders  of  the  chapel  could  ever  have 
contemplated  what  this  decree  declares  to 
be  essential,  namely,  that  the  minister  of 
the  chapel  must  be  a  licentiate  and  minis- 
ter of  the  Church  of  Scotland. 

Is  there,  then,  anything  in  the  subsequent 
history  of  the  foundation,  which  ought  rea- 
sonably to  lead  to  the  inference  upon  which 
this  declaration  in  the  decree  is  grounded  ? 
The  circumstance  relied  on  is  one  always 
entitled  to  great  weight,  namely,  long 
continued  usage,  f .  e,  the  fact  that  all  the 
ministers,  since  1719,  have  been  Scotch 
licentiates  and  ministers.  1  have  already 
stated  that  in  my  opinion  it  is  made  out 


that  since  the  year  1780,  or  thereabouts, 
all  the  ministers  of  the  meeting-house  have 
been  either  Scotch  licentiates  or  ministers 
ordained  by  a  Scotch  Presbytery,  and  I 
shall  assume  for  the  present  that  this  has 
been  so  for  the  whole  period.  But  what 
then  ?  The  question  still  arises,  to  which 
I  have  already  adverted,  how  and  why  has 
it  happened  that  this  uniform  selection  of 
Scotch  licentiates  and  ministers  has  pre- 
vailed ?  Is  this  a  matter  in  which  we  can 
reasonably  infer  from  the  usage,  that  what 
has  been  so  uniformly  done  was  part  of 
the  trust,  as  we  certainly  may  reasonably 
infer  that  the  celebration  of  divine  service 
according  to  the  Presbyterian  model  was 
part  of  such  trust?  Wliere  a  course  of 
practice  has  long  prevailed  on  any  parti- 
cular subject,  the  inference  that  it  has  been 
a  just  and  legal  course,  is  consistent  with 
law  and  reason,  and,  therefore,  if  any  one 
were  now  to  attempt  to  call  in  question 
the  right  of  a  Scotch  ordained  minister  to 
be  minister  of  the  Low  Meeting-house,  on 
the  ground  that  the  original  foundation 
was  for  English  ordained  ministers  only, 
the  fact  that  Scotch  ministers  had  always 
been  appointed  would  be  most  important, 
probably  conclusive  on  the  subject.  The 
extreme  improbability  that  for  above  a 
century  such  a  practice,  if  illegal  or  con- 
trary to  the  trust,  should  have  been  allowed 
to  exist,  would  well  nigh  countervail  any 
evidence  which  could  be  brought  to  shew 
that  it  was  contrary  to  the  original  inten- 
tion of  the  founders. 

But  that  is  not  here  the  point  in  dis- 
pute :  no  one  questions  the  right  of  a 
Scotch  ordained  minister  to  become  the 
minister  of  this  chapel,  if  he  be  duly 
chosen.  The  question  is  not  whether  he 
may,  but  whether  he  must,  be  a  Scotch 
licentiate  or  minister ;  and  on  this  latter 
question  the  usage,  though  certainly  not 
to  be  disregarded,  as  affording  no  evidence 
on  the  point,  is  yet  to  be  compared  with 
the  other  circumstances,  and  to  be  weighed 
against  them.  The  usage  may  have  pre- 
vailed, because  it  was  the  only  usage  con- 
sistent with  the  trust ;  it  may  have  pre- 
vailed because  it  was  the  most  convenient 
usage.  And  I  think  the  latter  is  the  most 
reasonable  inference  from  the  facts  of  the 
case.  For  I  assume,  first,  that  there  was 
an  improbability,  a  priori^  that  any  body 
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of  English  Presbyterian  Dissenters  build* 
ing  in  1719  a  meeting-house  for  Presby- 
terian worship,  for  their  own  convenience 
and  edification,  should  intend  to  bind 
themselves,  and  all  those  who  came  after 
them,  never  to  admit,  as  their  minister, 
any  one  not  licensed  or  ordained  by  a 
Scotch  Presbytery;  and,  secondly,  that 
this  improbability  was  increased  in  the 
case  of  Master  John  Turner's  congregation 
by  reason  of  its  having  evidentiy  originated 
and  existed  for  ten  or  eleven  years  under 
a  minister  whose  title,  to  its  favour  and 
respect  must  have  been  his  original  English 
ordination,  and  not  any  connexion  with 
Scotland.  This  being  so,  is  it  so  very 
improbable  that  the  uniform  selection  of 
Scotch  ordained  ministers  should  have 
resulted  from  anything  short  of  absolute 
binding  necessity  arising  from  the  nature 
of  the  trust,  so  as  to  outweigh  the  a  priori 
improbability  that  the  founders  intended 
to  impose  on  their  successors  such  a  neces* 
sity?  I  think  not.  Though,  as  appears 
from  the  evidence  in  the  cause,  there  has 
never  been  a  cessation  in  England  of  the 
practice  of  ordaining  ministers  according 
to  the  Presbyterian  form  of  ordination, 
yet  the  number  of  ministers  so  ordained 
has  not,  I  believe,  been  very  large. 

The  progress  of  dissent  in  this  country  has 
gradually  tended  rather  away  from  Pres- 
byterianism  and  towards  Independency. 
So  that  those  who  for  the  last  half  century 
and  upwards  wanted  to  obtain  a  regular 
orthodox  Presbyterian  minister  to  take 
charge  of  a  true  Presbyterian  congregation, 
might  not  always  have  found  it  easy  to 
get  such  a  pastor  from  those  ordained  in 
England.  Nothing,  therefore,  could  be 
more  natural  than  that  a  congregation  so 
circumstanced  should  look  to  Scotland, 
where  they  were  always  likely  to  find  a 
full  supply  of  ministers.  This  would,  to 
some  extent,  be  true  to  whatever  part  of 
the  kingdom  the  congregation  might  belong; 
but  the  observation  applies  with  greaUy 
increased  force  to  a  congregation  in  Ber- 
wick, a  town  originally  Scotch,  bordering 
closely  on  Scotland,  and  where  the  inter- 
course with  Scotiand  must  be  as  constant 
and  uniform  as  with  England.  That  a 
congregation  thus  situate  should  look  to 
Scotland  for  its  ministers,  was  so  natural, 
that   the  mere  fact  of  its  having  always 


done  so  has  very  little  weight  with  me  as 
tending  to  shew  that  in  so  doing  it  was 
acting  in  obedience  to  a  positive  trust, 
which  left  no  discretion  on  the  subject.  In 
making  these  observations  I  have  assumed 
that  all  the  ministers  have  been  licensed  or 
ordained  by  the  Church  of  ScoUand ;  but, 
as  I  originally  intimated,  as  to  the  earlier 
ministers  I  am  not  at  all  satisfied  that 
such  was  the  case.  •  •  •  • 

I  am,  therefore,  of  opinion  that  neither 
as  to  Turner,  nor  those  who  preceded  him, 
nor  as  to  Gardner,  is  there  any  evidence 
satisfactorily  shewing  that  they  were 
Scotch  licentiates  or  ministers.  The  point 
is  not,  perhaps,  very  material  as  to  those 
who  preceded  Turner,  but  as  to  him  it  is 
most  important ;  for  if  he  was  not  a  licen- 
tiate and  recognized  minister  of  the  Church 
of  Scotiand,  it  is  very  difficult  indeed  to 
suppose  that  those  who  built  the  chapel 
during  his  ministry,  and  for  him,  could  have 
intended  to  impose  such  a  qualification  on 
all  future  ministers.  It  may,  however,  be 
said  that  as  there  is  not  any  proof  that 
Turner  was  not  a  Scotch  licentiate  and 
minister,  it  may  fairly  be  assumed  that 
he  was  so,  by  reasoning  backwards  from 
more  modem  times,  that  for  more  than 
half  a  century  all  the  ministers  have 
been  Scotch  licentiates;  therefore,  in  the 
absence  of  proof  to  the  contrary,  it  is 
fair  to  infer  that  all  have  been  so  ever 
since  the  foundation.  This  may  be,  in 
some  cases,  a  legitimate  mode  of  reason- 
ing; but  it  is  entitled  to  little  weight 
when  the  more  modem  usage  can  be  ex- 
plained on  grounds  inapplicable  to  the 
earlier  period.  Now,  here  I  have  already 
stated  that  in  my  opinion  the  near  neigh- 
bourhood of  Berwick  to  Scotiand,  and  the 
constant  friendly  intercourse  between  them, 
together  with  the  probable  difficulties 
which  the  congregation  of  the  Low  Meet- 
ing-house might  experience  in  obtaining 
proper  ministers  from  England,  may  well 
explain  the  reason  why  in  fact  they  have 
always  been  obtained,  for  a  longtime  back, 
from  Scotland.  But  the  matter  does  not 
rest  on  any  general  reasoning  of  this  kind. 
There  are  circumstances  in  evidence  which 
seem  to  me  strongly  to  illustrate  the  view 
which  I  take  of  this  part  of  the  case,  and 
to  shew  that  the  choice  of  Scotch  ministers 
for  the  last  half-century  has  arisen  from 
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other  causes  than  the  positive  obligation 
of  the  trust.  I  allude  to  what  took  place 
on  occasion  of  the  removal  of  Mr.  Aitche- 
son  in  1797|  and  to  the  resolutions  of  the 
elders  and  trustees  of  the  meeting-house  in 
1809' and  afterwards.  Mr.  Aitcheson  was 
certainly  a  licentiate  of  the  Scotch  Church. 
By  what  body  he  was  ordained  to  the 
ministry  of  the  Low  Meeting-house  does 
not  appear  by  any  direct  proof,  but  the 
great  probability  is  that  he  was  ordained 
by  the  Northumberland  class,  i.  e.  by  an 
English  and  not  by  a  Scotch  presbytery. 

Probably  in  1809,  and  at  the  subse* 
quent  elections,  those  who  took  an  in- 
terest in  the  affairs  of  this  congregation 
had  discovered  that  the  only  effectual 
mode  of  securing  to  themselves  the  benefit 
of  strict  orthodox  Presbyterian  worship 
was  tp  put  themselves  (so  to  say)  under 
the  Church  of  Scotland.  This  they  did 
by  express  resolutions  on  three  several 
occasions.  But  the  question  is  not,  what 
would  now  be  the  best  means  of  securing 
a  succession  of  strict  Presbyterian  min- 
isters, but  what  were  the  conditions  and 
restrictions  contemplated  by  the  founders?' 
Perhaps,  if  they  could  in  1717  have 
foreseen  what  would  happen  a  hundred 
or  a  hundred  and  twenty  years  later, 
they  might  have  framed  a  trust  con- 
formable to  the  declaration  in  this 
decree.  Perhaps  they  might  not.  But 
this  is  mere  matter  of  speculation,  in  which 
we  have  no  right  to  indulge.  The  ques- 
tion is,  not  what  declaration  of  trust  might 
have  been  expedient,  but  what  trust  can 
be  inferred  as  having  actually  been  in  the 
contemplation  of  the  founders  ?  I  do  not 
think  that  any  such  restriction  confining 
the  ministers  of  the  Low  Meeting-house 
to  licentiates  of  the  Church  of  Scotland, 
as  is  required  by  this  decree,  can  be  so 
inferred. 

In  the  foregoing  observations,  I  have 
proceeded  on  the  principle,  that  unless 
the  restriction  contended  for  was  in  the 
contemplation  of  the  original  founders, 
it  could  not  have  been,  or  at  all  events, 
in  the  present  case,  was  not  created 
subsequently.  But  I  am  aware  it  was 
argued  at  the  bar,  that,  even  if  it  was  not 
part  of  the  original  trust  to  require  that 
the  minister  should  be  a  licentiate  and 
recognized    minister    of   the    Church   of 


Scotland,  stiU  such  a  qualification  might 
at  some  subsequent  time,  by  resolution 
of  the  congregation,  have  bNeen  made  essen- 
tial so  as  to  bind  succeeding  congregations. 
And  here,  it  was  said,  the  facts  of  Uie  case 
shew,  that,  if  such  a  qualification  was  not 
among  those  required  by  the  original  terms 
of  the  foundation,  then  it  must  have  been 
in  some  such  mode  subsequently  esta^ 
blished.  On  this  head  of  argument  it  is 
sufiUcient  to  say,  that  the  circumstances  to 
which  I  have  already  fully  adverted  re- 
lating to  the  appointment  of  the  several 
successive  ministers,  appear  to  me  to 
negative  the  proposition  that  any  such 
resolution  ever  was  come  to.  I  do  not 
think  that  any  minister,  previously  to 
1797|  is  shewn  to  have  been  an  ordained 
minister  of  the  Scotch  Church  at  all.  The 
reasons  which  led  to  the  ordination  of  Mr. 
Smith,  in  1797i  by  a  Scotch  and  not  by 
an  English  Presbytery,  were  of  a  local  and 
temporary  character.  There  could  not,  as 
I  think,  have  then  been  any  general  reso- 
lution intending  to  bind  all  fdture  elections. 
Certainly  no  such  resolution  was  passed  in 
or  since  the  year  1809 ;  for  firom  that  date 
the  minutes  of  all  the  proceedings  of  the 
Low  Meeting-house  are  in  existence,  and 
no  such  resolution  is  found  upon  them. 
The  resolutions  passed  in  1809,  and  at  the 
two  succeeding  elections,  seem  to  me  in- 
consistent witib  the  existence  of  any  pre- 
vious general  resolution  requiring,  in  all 
cases,  a  Scotch  licentiate  and  ordination. 
For,  if  such  general  resolution  existed, 
what  could  have  been  the  use  of  the  reso- 
lutions passed  previously  to  the  elections 
in  1809,  1821  and  1823,  specially  requiring 
those  qualifications  on  those  particular 
occasions  ?  The  facts  do  not,  as  I  think, 
exist  on  which  this  branch  of  the  relaton* 
argument  must  rest,  and  therefore  the 
question  does  not  arise  whether  any  such 
resolution  could,  consistently  with  the 
doctrines  of  this  Court,  bind  future  congre- 
gations so  as  to  warrant  this  declaratioD  in 
the  decree,  under  which  no  one  can  be  a 
minister  who  is  not  a  licentiate  and  recog- 
nized minister  of  the  Scotch  Church. 

For  the  reasons,  therefore,  which  I  have 
endeavoured  to  explain  in  detail,  I  am  of 
opinion  that  the  decree,  so  far  as  it  declares 
that  no  person  is  qualified  to  be  a  minister 
or  pastor  of  the  Low  Meeting-house  with- 
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out  being  a  licentiate  and  recognized 
minister  of  the  Established  Church  of 
Scotland,  and  in  full  connexion  there- 
with, is  erroneous,  not  being  warranted 
by  the  evidence.  I  think  it  is  sufficient 
that  he  is  a  Presbyterian  minister,  re- 
gularly ordained  to  the  congregation 
according  to  the  Presbyterian  mode  of 
ordination  as  practised  in  England,  Scot- 
land and  Ireland. 

I  will  now  advert  to  the  recent  statute 
of  7  &  8  Vict.  c.  45,  because  an  argument 
was  attempted  to  be  built  on  it.  But  I  think 
it  wholly  inapplicable  to  the  present  case. 
As  at  present  advised,  I  incline  to  think  it 
does  not  apply  to  a  case  where  the  question 
is,  whether  a  minister  has  or  has  not  been 
duly  ordained  according  to  the  original 
trust ;  but,  even  if  such  a  question  would 
be  within  the  power  of  the  enactment,  still 
the  statute  can  have  no  operation  here. 
The  effect  of  it  in  this  particular  case  can 
only  be  to  make  the  Scotch  ordination 
valid  and  sufficient,  and  of  the  validity  of 
such  ordination  there  can  be  no  doubt. 
The  statute  leaves  untouched  the  question 
whether  such  ordination  is  or  is  not  essen- 
tial. 

I  have  thus  gone  fully  into  this  part 
of  the  decree,  because  I  think  it  is  calcu- 
lated unduly  to  fetter  the  choice  of  the 
congregation  in  their  appointment  of 
minister.  But  it  now  becomes  my  duty 
to  state  (and  that  I  shall  do  very  shortly) 
that,  so  far  as  the  case  of  the  defendant 
Murdoch  is  concerned,  I  am  clearly  of 
opinion  that  the  decree  is  right  in  declaring 
that  he  had  ceased  to  be  qualified  to  ex- 
ercise the  office  of  minister  of  the  Low  Meet- 
ing-house, and  so  in  giving  the  necessary 
directions  for  preventing  him  from  using, 
and  the  trustees  from  permitting  him  to 
use,  the  chapel.  The  grounds  on  which  I 
Gome  to  this  conclusion  are  very  short  and 
simple.  Mr.  Murdoch's  ordination  was  in 
fact  a  Scotch  ordination.  He  was  ordained 
by  the  Presbytery  of  Kelso.  That  ordi- 
nation was  certainly  sufficient  to  qualify 
him  to  hold  the  office  of  minister  of  the 
Low  Meeting-house.  But  it  was  neces- 
sary not  only  that  he  should  be  in  the  first 
instance  duly  ordained  to  the  chapel,  but, 
further,  that  such  ordination  should  remain 
in  force  so  long  as  he  should  continue  in 
the  post  of  minister.  It  is  an  essential 
part  of  the  Presbyterian  system  that  none 


but  a  regularly  ordained  minister  or  licen- 
tiate should  preach  or  perform  divine 
service.  This  is  the  rule;  laid  down  in 
the  acts  regulating  Presbyterian  Church 
government  both  in  England  and  in  Scot- 
land. Now  it  appears  to  me  perfectly 
clear  on  the  evidence,  that  Mr.  Murdoch 
has  absolutely  ceased  to  be  an  ordained 
minister  of  the  Church  of 'Scotland.  In 
fact,  by  his  answer  he  repudiates  all  con- 
nexion with  that  church.  Even  if  he  had 
not  done  so,  I  am  satisfied  as  a  matter  of 
fact  on  the  evidence  that  Mr.  Murdoch, 
being  a  member  of  the  S3rnod  held  at  Ber- 
wick on  the  16th  of  April  1844,  did  adhere 
to  the  resolutions  then  and  there  adopted ; 
and  that  being  so,  he  was  brought  within 
the  express  terms  of  the  act  of  the  Gen- 
eral Assembly  of  the  2nd  of  June  1845, 
entitled  *'An  Act  anent  Presbyterian 
Churches  in  England,"  which  enacts  and 
declares  that  all  members  of  the  Synod 
who  so  adhered  are  no  longer  members  of 
or  in  communion  with  Uie  Established 
Church  of  Scotland.  The  effect  of  that 
enactment  was  not  directly  to  remove  Mr. 
Murdoch  from  his  situation  as  minister 
of  the  Low  Meeting-house.  Neither  the 
General  Assembly  nor  any  Scotch  Church 
could  affect  his  civil  rights  in  this  country. 
But  it  certainly  was  within  the  competence 
of  the  General  Assembly  to  deprive  him 
of  his  status  as  an  ordained  minister  of  the 
Scotch  Church;  and  that  has  been  effec- 
tually done.  He  is  no  longer  an  ordained 
minister  of  that  church,  and  if  not  of  that 
church,  then  of  no  other  Presbyterian 
Church  whatever,  and  therefore  not  now 
capable  of  being  minister  or  pastor  of  the 
Low  Meeting-house.  On  this  part  of  the 
case  I  have  nothing  further  to  add. 

The  result  of  my  judgment  being  that  the 
decree  is  wrong  in  declaring  that  the  min- 
ister of  the  Low  Meeting-house  must  be 
a  licentiate  and  recognized  minister  of  the 
Established  Church  of  Scotland  and  in  full 
connexion  therewith,  it  necessarily  follows 
that  in  my  judgment  the  directions  conse- 
quent on  that  declaration  are  also  wrong. 
Had  my  learned  Brother  taken  the  same  view 
as  I  do  on  this  part  of  the  case,  it  would  have 
been  our  duty  to  point  out  in  what  respects 
those  directions  must  be  varied,  but  as  he 
concurs  with  Sir  James  Wigram,  no  such 
alterations  will  be  requisite.  The  decree 
will  stand  in  its  present  form ;  and  I  feel 
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that  I  shall  have  done  all  which  my  duty 
requires  of  me  in  pointing  out  generally 
the  grounds  of  the  opinion  I  have  formed, 
without  indicating  the  precise  modifications 
of  the  decree,  which  if  the  same  grounds 
had  been  taken  by  my  learned  Brother, 
would  have  been  necessary.  The  decree 
will  of  course  be  affirmed,  and  the  appeal 
dismissed. 

Jan.  24. — Mr,  RoU  now  moved,  by 
leave,  that  the  execution  of  the  decree  of 
Sir  James  Wigram  be  suspended,  pending 
an  appeal  intended  to  be  presented  to  the 
House  of  Lords.  He  apprehended  that 
if  their  Lordships  were  satisfied  that  the 
parties  could  not  possibly  be  placed  in 
their  original  position,  supposing  their 
appeal  to  the  House  of  Lords  should 
be  successful,  they  would  suspend  the 
execution  of  the  decree.  He  was  quite 
ready  to  admit  that  the  motion  was  made 
to  the  indulgence  of  the  Court,  and  if 
their  Lordships  took  into  consideration  the 
fact  that  the  appellants  considered  the 
question  of  far  higher  moment  than  of  any 
money  value,  he  believed  they  would  not 
refuse  that  indulgence.  The  Low  Meeting- 
house, if  the  decree  were  put  in  execution, 
would  no  longer  be  the  proper  place  for 
the  worship  of  God  to  them,  and  the  con- 
gregation would  be  dispersed.  The  effect 
of  the  dispersion  of  the  congregation  would 
lead  to  irreparable  mischief.  The  Lord 
Chancellor,  \n  Swift  v.  (7rase&rooib(12)  ob- 
served, that  the  inference  to  be  drawn  from 
a  case  there  cited,  Walbum  v.  Inffilby^ 
was,  that  if  irreparable  mischief  had  been 
substantiated,  the  operation  of  the  decree 
would  have  been  suspended  pending  the 
appeal,  and  if  the  Court  did  not  accede  to 
the  motion,  the  appeal  would  be  thwarted. 
On  such  a  ground  the  Lord  Chancellor, 
Lord  Cottenham,  in  The  Attorney  General 
V.  Munro  suspended  the  execution  of 
the  decree,  and  in  the  present  case  the 
Vice  Chancellor  Wigram  did  so  pending 
the  appeal  to  this  court.  In  Garcias  v. 
Rieardo  (13),  an  application  was  made  to 
suspend  the  execution  of  a  decree,  and 
there  the  Lord  Chancellor,  Lord  Lynd- 
hurst,  said  that  the  defendant  might  apply 

(12)  8  Mae.  ft  O.  6. 

(18)  I  Phill.  498 ;  a.  c.  14  Law  J.  Rep.  (k.s.) 
Chanc.  883. 


to  the  House  of  Lords  to  advance  the 
appeal,  and,  if  they  refused  to  advance  it, 
he  should  refuse  the  motion.  He  said  he 
would  do  what  Lord  Eldon  did  in  Wood  v. 
Milner ;  he  would  stay  the  proceedings,  if 
he  could  apply  the  remedy,  not  otherwise. 
The  note  to  that  report  was — •*  The  House 
of  Lords,  on  the  application  of  the  defen- 
dant, allowed  the  appeal  to  be  advanced, 
and  the  order  for  staying  process  in  the 
mean  time  was  accordingly  made."  The 
appellants  would  willingly  undertake  to 
make  as  early  an  application  to  the  House 
of  Lords  as  possible  for  the  purpose,  and 
what  they  asked  was  the  indulgence  that 
for  three  or  four  weeks  the  execution  of 
the  decree  might  be  suspended. 

[Lord  Justice  Lord  Cramwortb.«**I 
do  not  see  how  the  appellants  will  sustain 
irreparable  injury.  If  the  House  of  Lords 
should  decide  that  the  decree  below  was 
wrong,  and  our  affirmance  of  it  was  wrong, 
the  appellants  will  be  entitled  to  repossess 
the  chapel  as  before.  Two  Judges  to  one 
have  agreed  that  the  appellants  are  wrong, 
and  I  do  not  see  why  it  is  more  reaaonable 
that  those  who  up  to  this  time  have  been 
decreed  to  be  in  the  right  should  forego 
what  tliey  are  entitled  to,  than  that  those 
who  are  held  to  be  wrong  should  have 
possession  of  what  at  present  they  are 
declared  not  to  be  entitled  to  hold.  I 
have  already  given  my  opinion  that  the 
decree  was  wrong  in  saying  that  the  min- 
ister must  be  a  licentiate  of  the  Scotch 
Church,  and  so  on.] 

The  grievance  is  this,  that  supposing 
Mr.  Murdoch  not  to  officiate,  his  successor 
must  be  elected  from  a  class  distasteful  to 
the  congregation,  or  rather  they  would 
refuse  to  elect  any  other  minister,  being 
so  confined  in  their  choice.  The  result 
must  be  that  the  congregation  must  be  dis- 
persed, and  the  diapel  abwidoned.  I  ask 
the  Court  to  grant  either  what  I  have 
asked,  or  to  let  Mr.  Murdoch  do  duty  to- 
morrow (Sunday),  suspending  so  much  of 
the  decree. 

The  Solicitor  General  and  Mr.  T.  Deere 
Salmon  appeared  to  oppose  the  motion,  hot 
were  not  called  on. 

Lord  Justice  Lord  Crakwortb. — I 
should,  speaking  for  myself  alone,  have 
been  disposed  to  grant  this  motioD;  but. 
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this  Court  having  affirmed  the  decree 
below,  I  do  not  see  that  those  who  have 
been  twice  pronounced  right  are  to  be 
delayed.  As  to  the  dispersion  of  the  con- 
gregation, the  Court  cannot  listen  to  that.' 

Lord  Justice  Knight  Bruce. — The 
effect  of  the  decree  as  it  stands,  whether 
it  be  erroneous  or  correct,  is  to  establish  or 
to  restore  that  state  of  things  which,  for 
more  than  fifty  years  before  the  com- 
mencement of  this  litigation,  existed 
quietly  and  undisturbed;  and  as  every 
Judge  before  whom  this  case  has  been 
heard  is  of  opinion  that  the  minister  should 
be  displaced,  I  think  that  the  application 
is.  altogether  groundless,  and  must  be 
refused,  with  costs. 


LOBOS  JCSTICBS.^ 

1851.  >       watts  9.  8YME8. 

Dec.  12.     3 

Mortgagor  and  Mortgagee — Extinguish' 
ment  of  Debt — Redemption — Foreclosure — 
Reversionary  Interest — Practice  — Appeal 
from  Part  of  a  Decree, 

The  owner  of  a  reversion  in  personalty 
mortgaged  it.  He  then  mortgaged  the  equity 
of  redemption  to  a  second  person,  and  then 
agreed  to  sell,  subject  to  the  mortgages,  to 
a  third  party.  The  first  mortgagee  required 
to  he  paid  off.  The  mortgagor  in  a  memO" 
randum,  reciting  that  the  purchaser  had  paid 
the  first  mortgagee  in  discharge  of  her  debt 
out  of  the  purchase-money,  agreed  to  execute 
an  assignment  to  the  purchaser,  and  until  it 
should  be  executed  that  the  purchaser  should 
stand  in  the  place  of  the  first  mortgagee: — 
Held,  reversing  the  decree  below,  that  the 
debt  of  the  first  mortgagee  was  not  extin- 
guished, and  that  the  purchaser  was  entitled 
to  the  benefit  of  that  security. 

The  second  mortgagee  was  also  mortgagee 
of  other  property  of  the  mortgagor: — Held, 
also,  reversing  the  decree  below,  that  one 
mortgage  could  not  be  redeemed  without  the 
other. 

When  an  appeal  is  from  part  of  a  decree, 
the  respondents  are  entitled,  without  a  cross 
appeal,  to  open  that  part  which  is  not 
appealed  from. 

New  Sbbiis,  XZI.— CBAva 


This  was  a  suit  for  foreclosure,  and  the 
isLCta  were  as  follows : — Mr.  Symes  was  the 
owner  of  a  reversion  in  personal  estate 
vested  in  trustees,  and  in  1844  mortgaged 
it  to  a  Mrs.  Severne  for  securing  1,200/. 
and  interest.  In  1845,  he  mortgaged  his 
equity  of  redemption  to  Mr.  Watts,  for 
securing  400/.  and  interest.  Mr.  Watts 
was  at  this  time  mortgagee  of  other  pro- 
perty of  Mr.  Symes  for  securing  200/.  and 
interest.  In  July  1846,  Mr.  Symes  agreed 
to  sell  the  reversion  to  Mr.  Tanner  for 
1,500/.  Before  any  assignment  could  be 
executed  (and  no  assignment  was  executed) 
Mrs.  Severne  required  to  be  paid  off;  and 
a  memorandum  was  signed  by  Mr.  Symes, 
dated  the  30th  of  July  1846,  in  which  he 
acknowledged  that  Mr.  Tanner  had  agreed 
to  buy  the  reversion  for  1,500/.,  and  had 
at  his  request  paid  Mrs.  Severne  1,200/. 
'*  in  discharge  of  her  mortgage  out  of  the 
1,500/.,"  and  he  (Symes)  agreed  to  exe- 
cute an  assignment,  and  declared  that  until 
it  was  executed  Mr.  Tanner  should  stand 
in  Mrs.  Seveme*s  place,  and  have  the  full 
benefit  of  her  mortgage  security. 

Mr.  Watts,  by  his  bill,  prayed  a  fore- 
closure against  Mr.  Symes  and  Mr.  Tanner 
if  they  did  not  pay  him  the  400/.  secured 
on  the  reversion,  and  the  200/.  secured  on 
the  other  property ;  and  the  Vice  Chancellor 
of  England  decided  that  Mr.  Tanner  was 
not  entitled  to  Mrs.  Seveme*s  security,  for 
that  the  1,200/.  was  extinguished,  but 
held  that  he  was  entitled  to  redeem  the 
reversion  on  payment  of  Mr.  Watts*s  400/. 
and  interest  secured  thereon.  Mr.  Watts, 
the  plaintiff,  now  appealed  from  the  latter 
part  of  the  decree ;  and  on  the  opening  of 
the  appeal  a  discussion  ensued,  whether 
the  counsel  for  Mr.  Tanner  was  at  liberty 
to  open  the  whole  case,  although  he  had 
not  presented  a  cross  appeal  on  the  point  of 
extinguishment.  The  Court  decided  that 
the  respondents  were  at  liberty  to  open 
the  whole  decree. 

Mr.  Roll  and  Mr.  Shapter,  for  the  ap- 
pellant.— As  the  Court  has  decided  that  the 
whole  case  may  be  opened,  the  first  point 
is  as  to  extinguishment  of  the  debt;  and  it 
is  plain  it  is  extinguished,  there  being  no 
satisfactory  proof  of  a  contract  to  keep 
Mrs.  Seveme's  security  on  foot,  and  wilh- 
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out  such  a  contract  Mr.  Tanner  had  no 
right  to  a  transfer  of  her  security — Dunsian 
Y,  Patters<m{l),  What  was  here  done  was 
to  give  Mr.  Tanner  the  equity  of  redemp- 
tion ;  and  he,  as  owner,  cannot  be  a  mort- 
gagee on  his  own  estate ;  and  this  case  is 
in  principle  the  same  as  Greswold  v. 
Mar8ham{2)  and  Mocatta  v.  Murgatroyd 
(3),  and  the  decision  of  Sir  William  Grant, 
in  Touimin  v.  Steere  (4).  The  memoran- 
dum of  July  1846  was  not  one  contract, 
and  Mrs.  Seveme's  money  was  paid  off 
without  any  stipulation  for  its  being  kept 
alive ;  and  moreover,  as  the  whole  property 
was  but  an  equitable  interest  in  a  rever- 
sion of  personalty,  there  was  no  legal  estate 
to  be  kept  on  foot.  The  following  cases 
were  also  cited  : — 

Wade  V.  Coope^  2  Sim.  155. 

Brown  v.  Stead,  5  Ibid.  535 ;  s.  c.  2 
Law  J.  Rep.  (n.s.)  Chanc.  45. 

Medley  v.  Norton,  14  Sim.  222  ;  s.  c. 
13  Law  J.  Rep.  (n.s.)  Chanc.  442. 

Farrow  v.  Rees,  4  Beav.  18. 

Lord  Justice  Lord  Cranworth. — It 
can  only  be  made  out  that  Mr.  Tanner  is 
a  purchaser  by  the  memorandum,  which 
has  a  stipulation  that  he  shall  have  the 
benefit  of  Mrs.  Seveme's  existing  security ; 
and  I  think  he  is  entitled  to  it. 

Lord  Justice  Knight  Bruce.  —  No 
man  can  avail  himself  of  one  part  of  this 
contract  without  adopting  the  other.  It 
is  plain  that  a  person  who  borrows  money 
cannot  be  his  own  creditor,  or  set  up  an 
incumbrance  of  his  own  against  his  cre- 
ditor. But  Touimin  v.  Steere  carried  the 
proposition  a  step  further,  and  applied  the 
same  rule  to  a  man  who  acquired  an  equity 
of  redemption  as  to  the  original  mortgagor. 
That  decision  proceeded  upon  two  pre- 
vious decisions.  The  language  of  Sir  W. 
Grant  is  this  :  **  The  cases  of  Greswold  v. 
Marsham  and  Mocatta  v.  Murgatroyd  are 
express  authorities  to  shew  that  one  pur- 
chasing an  equity  of  redemption  cannot 
set  up  a  prior  mortgage  of  his  own,  nor  con- 
sequently a  mortgage  which  he  has  got  in, 

(1)  2  Phill  341 ;    1.  c.  16  Law  J.  Rep.  (m.b.) 
Chanc.  404. 

(2)  2  Chanc.  Ca.  170. 

(3)  1  P.  Wms.  393. 

(4)  3  Mtr.  210. 


against  subsequent  incumbrances."  With 
the  greatest  deference  to  the  authority  of 
that  eminent  Judge,  I  always  doubted,  and 
still  doubt,  whether  the  cases  mentioned 
by  him  go  that  length.  In  this  case  the 
payment  and  the  agreement  that  Mr. 
Tanner  should  have  the  benefit  of  Mrs. 
Seveme's  security  appears  to  us,  on  a 
reasonable  view  of  the  acts  of  the  parties, 
to  have  been  substantially  one  transaction. 
We  do  not  think  that  there  is  any  room 
for  doubt  as  to  what  was  Mr.  Tanner's 
intention.  And  whether  it  was  enforceable 
at  law,  or  in  equity  only,  is  immaterial 
for  the  purpose  of  the  present  argument. 
Mr.  Tanner  made  the  payment  with  the 
intention  of  standing  in  the  place  of  Mrs. 
Seveme.  She  became,  in  effect,  a  trustee 
for  him.  As  the  purchase  has  not  yet 
been  completed,  the  time  has  not  arrived 
at  which  extinguishment  could  take  place. 
We  think  that  Mr*  Tanner,  having  paid 
his  money  to  Mrs.  Seveme,  is  entitled  to 
stand  in  her  place  in  the  particular  circum- 
stances of  the  case. 

Mr,  Stuart  and  Mr,  Dickinson  were  then 
heard  upon  the  right  of  Mr.  Tanner  to 
redeem  only  one  of  Mr.  Watts's  securities. 

Mr,  Teed  and  Mr,  Martindale,  for  the 
other  parties. 

Lord  Justice  Knight  Bruce. — The  re- 
spondents are  entitled  to  the  1,200/.  secured 
by  Mrs.  Seveme's  mortgage ;  but  if  they 
desire  to  have  the  property,  they  must 
redeem  both  the  appellant's  mortgages. 

Lord  Justice  Lord  Cranworth. — I 
am  of  the  same  opinion.  I  think  it  is 
quite  settled  that,  whether  the  suit  is  for 
foreclosure  or  redemption,  the  mortgagee 
has  a  right  to  say  to  the  mortgagor,  you 
must  redeem  entirely,  or  not  at  all. 


M 

Feb 


.  7, 25.  3 


THORNTON    V.    ELLIS. 


Conversion — Tenant  for  Life — Raihfay 
Shares — Mortmain  Act, 


A  testator,  a  portion  of  whose  property 
consisted  of  railway  shares,  bequeathed  it  to 
certain  persons  for  their  lives,  and  after  the 
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decease  of  the  survivor  to  the  British  and 
Foreign  Bible  Society  and  the  Home  Mis* 
sionary  Society : — Held,  that  'the  railway 
shares  must  he  sold  and  the  produce  invested 
in  stock  ;  and  that  the  question  whether  the 
railway  shares  were  within  the  provisions  of 
the  Mortmain  Act  was  premature. 

This  bill  was  filed  by  tbe  treasurer  of 
the  British  and  Foreign  Bible  Society,  for 
the  administration  of  the  estate  of  John 
Ellis,  who,  by  his  will,  said,  "  the  residue  of 
my  property  of  every  description  whatever 
it  may  be  at  the  time  of  my  death,  I  be- 
queath the  interest  and  proceeds  thereof 
to  my  dear  sisters  Elizabeth  and  Sarah 
Charlotte,  during  their  joint  lives,  and  to 
the  survivor  for  life ;  and  after  the  death  of 
the  survivor  I  bequeath  the  interest  and 
proceeds  of  the  residue  to  Mrs.  Eliza 
Easy,  now  residing  at  No.  8,  South  Street 
Terrace,  Rye  Lane,  Peckham,  for  life;  and 
after  her  death  I  bequeath  the  interest 
and  proceeds  of  the  residue  to  her  daugh- 
ter, Emma  Charlotte  Easy,  for  life,  pro- 
vided she  does  not  marry,  but  if  she  marries 
I  bequeath  the  interest  and  proceeds  of 
the  residue  to  herself  and  her  brothers, 
Thomas  and  William  Easy,  now  at  Port 
Phillip  in  Australia,  (the  share  of  Emma 
Charlotte  Easy  to  be  for  her  own  use, 
independent  of  her  husband)  for  life, 
and  on  the  death  of  one,  him  or  her,  to 
the  survivors  for  life,  and  on  the  death  of 
two  the  whole  to  the  survivor  for  life, 
and  after  the  death  of  the  survivor,  I  be- 
queath the  residue  as  follows : — One  moiety 
to  the  British  and  Foreign  Bible  Society, 
whose  office  is  in  Earl  Street,  Blackfriars, 
and  the  other  moiety  to  the  Home  Mis- 
sionary Society,  for  the  benefit  of  the  said 
societies  and  for  carrying  out  the  designs 
of  the  said  institutions." 

It  having  been  referred  to  the  Master  to 
make  the  usual  inquiries,  with  liberty  to 
state  special  circumstances,  he,  by  his  re- 
port, found  that  the  personal  estate  of  the 
testator,  at  the  time  of  his  death,  consisted, 
among  other  things,  of  twenty  100/.  shares 
in  the  Grreat  Western  Railway  Company 
and  one  hundred  25/.  shares  in  the  Great 
Northern  Railway  Company. 

The  cause  came  on  upon  further  direc- 
tions, and  two  questions  were  raised ;  first. 


whether  the  ultimate  residuary  legatees 
were  entitled  to  have  the  railway  shares 
sold,  and  the  produce  invested  in  consols  ; 
secondly,  whether  the  railway  shares  were 
to  be  regarded  as  real  estate  within  the 
provisions  of  the  Mortmain  Act,  the  9  Geo. 
2.  c.  36. 

Mr,  R.  Palmer  and  Mr.  Bayyallay,  for 
the  plaintiff. — Upon  the  first  point,  Morgan 
V.  Morgan  ( 1 ),  Hinves  v.  Hinves  (2'),  Howe 
V.  Lord  Dartmouth  (3) ;  and  upon  the  second 
point,  Ashtonv,  LordLangdale  (4),  Myers 
V.  Perigal  (5),  and  Tomlinson  v.  Tondinson 
(6)  were  cited. 

Mr.  Roupell  and  Mr.  Beavan,  for  the 
tenants  for  life.  —  It  is  a  general  rule 
that  where  interests  in  terminable  pro- 
perty are  given  in  succession,  it  ought  to 
be  converted  and  invested ;  but  this  rule 
is  always  controuled  by  the  intention  ap- 
pearing on  the  will ;  the  words  here  plainly 
meant  the  enjoyment  to  be  of  whatever 
the  property  might  consist  at  the  testator's 
death,  and  slight  circumstances  have  been 
considered  a  sufiicient  ground  to  induce 
the  Court  to  depart  from  the  general  rule. 
In  Collins  v.  Collins  (7)  a  testator  gave  to 
his  wife  all  and  every  part  of  his  property 
in  every  shape,  and  without  any  reserve 
for  life,  and  at  her  death  the  property 
so  left  was  to  be  divided.  In  Bethune  v. 
Kennedy  (8)  the  gift  was  of  "  all  I  do  or 
may  possess  in  tiie  funds,  copy  or  lease- 
hold estates;*'  the  words,  though  residuary, 
were  considered  as  a  specific  gift  of  the 
dividends  accruing  on  long  annuities.  The 
gift  is  not  a  bequest  of  a  general  residue, 
but  of  **  every  description  whatever  it  may 
be  at  my  death,"  which  clearly  referred  to 
the  then  state  of  investment.  Upon  the 
second  question,  the  cases  of  Sparling  v. 
Parker (9)  and  H^alker  v.  Milne{\0)  would 

(1)  14  Beav.  72. 

(2)  3  Hare,  609. 
(8)  7  Ves.  187. 

(4)  20  Law  J.  Rep.  (N.g.)  Ghana  284. 

(5)  16  Sim.  533;  b.c  18  Law  J.  Rep.  (n.8.) 
Cbanc.  185. 

(6)  9  Beav.  459. 
(7)2  Myl.  &  K.  703. 

(8)  1  My].  8c  Cr.  114. 

(9)  9  Beav.  450 ;   s.  c.   16  Law  J.  Rep.  (n.b.) 
Cbanc.  57. 

(10)  11  Beav.  507 ;  a.  c.  18  Law  J.  Rep.  (v.p.) 
Chanc.  288. 
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be  decisive — The  King  v.  the  Doelc Company 
of  Hull  (II).  This  Court  has  not  adopted 
any  general  rule  that  property  of  every 
description  shall  be  converted.  In  Howe 
V.  Lord  Dartmouth,  the  question  arose 
-whether  it  was  the  rule  of  the  Court  to 
call  in  mortgages  which  were  a  good  invest- 
ment, as  a  matter  of  course,  and  without 
inquiry ;  and  it  was  held  Chat  an  inquiry 
was  necessary  before  they  would  be  called 
in.  Before  the  establishment  of  the  public 
funds  investments  were  made  upon  mort- 
gages. The  second  question  is  premature, 
and  cannot  be  decided  until  the  death  of 
the  tenants  for  life. 

Mr,  Lewis,  for  Joshua  Ellis,  one  of 
the  next-of-kin  of  the  testator,  who  was 
brought  before  the  Court  by  supplemental 
bill. — The  Master,  by  his  report,  finds 
that  the  railway  shares  are  interests  con- 
nected with  land;  and  as  no  exceptions 
have  been  taken  to  the  report,  that  ought  to 
determine  the  question. 

Mr,  R.  Palmer, — After  finding  the  general 
state  of  the  testator's  property,  the  Master 
finds  that  the  testator  was  possessed  of  no 
real  estate  other  than  as  aforesaid,  which 
leaves  the  question  open  to  the  Court. 

Without  any  reply, 

The  Master  of  the  Rolls.-— I  do  not 
find  anything  in  the  will  to  entitle  the 
tenants  for  life  to  enjoy  the  property  in 
specie;  the  rule  of  the  Court  is  now 
settled  and  invariable,  and  any  person 
who  may  have  an  interest  in  the  fund, 
though  a  discretion  may  be  given  to  the 
trustees,  can  apply  to  have  the  property 
converted,  and  the  produce  invested  in  the 
funda^^Prendergast  v.  Prendergast  (12). 
I  am,  therefore,  of  opinion  that  the  railway 
shares  must  be  sold,  and  that  the  produce 
must  be  invested  in  consols.  I  make  no 
observation  upon  the  question  arising  under 
the  Mortmain  Act,  but  no  exceptions  to 
the  Master's  report  were  necessary,  as  it 
did  not  decide  anything. 


Parker 
Feb 


R,  \.C.\ 
.25.      3 


ELVT   9.    NORWOOD. 


(11)  1  Term  Rep.  219. 

(12)  14  Jurist,  989. 


Mortgage — Redemption — Arrears  of  In^ 
tereat — Statutes  of  Limitations — Heir. 

A,  mortgaged  an  estate  in  fee  to  B,  and 
covenanted  to  pay  B,  the  mortgage  debt  and 
interest.  A.  died  intestate,  leaving  C,  his 
heir^at'law.  At  the  time  of  the  death  of  A. 
an  arrear  of  more  than  six  years*  interest 
was  due.  Suit  for  redemption  by  C.  against 
B : — Held^  that  C.  was  not  entUled  to  re- 
deem, except  on  the  terms  of  paying  the 
principal  and  the  whole  of  the  interest  due. 

By  indentures,  dated  the  22nd  and  23rd 
of  February  1830,  Mr.  Elvy  mortgaged 
freehold  hereditaments  to  Mr.  Norwood, 
to  secure  100/.  and  interest.  The  mort- 
gage deed  contained  the  iisnal  covenant 
for  the  payment  of  the  mortgage  debt. 

Mr.  Elvy  died,  leaving  his  two  sons  his 
co-heirs ;  the  mortgaged  lands  being  of 
gavelkind  tenure. 

This  was  a  claim  filed  by  the  heirs  of 
the  mortgagor  against  the  mortgagee  for 
redemption.  At  the  time  of  filing  the 
claim  an  arrear  of  interest  of  more  than  six 
years  was  due,  in  respect  of  which  no 
acknowledgment  had  been  made.  The 
only  question  on  the  claim  was  as  to  the 
amount  of  interest  payable  by  the  plain- 
tiffs. 

By  the  3  &  4  Will.  4.  c.  27-  >.  42.  it  is 
enacted,  that  no  arrears  of  interest  in  re- 
spect of  money  charged  upon  land  shall  be 
recovered  but  within  six  years  next  after 
the  same  shall  have  become  due,  or  next 
after  an  acknowledgment,  &c. 

By  the  3  &  4  WUl.  4.  c.  42.  s.  3.  it  it 
enacted,  that  actions  of  covenant  that 
shall  be  brought  at  any  time  shall  be  sued 
within  twenty  years  after  the  cause  of  such 
actions,  but  not  after. 

Mr.  Bird,  for  the  plaintiffs,  contended 
that  they  were  not  bound  to  pay  moie 
than  six  years'  interest. 

Mr.  Speed,  for  the  defendant,  contended 
that  the  plaintiffs  were  only  entitled  to 
redeem  on  the  payment  of  the  whole 
arrear. 
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The  following  cases  were  cited — 

Henry  y.  Smith,  2  Dr.  &  War.  381. 

Harrisson  v.  Duignan,  Ibid.  295. 

Du  Vigier  v.  Lee^  2  Hare,  826 ;  s.  c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  345. 

Hughes  v.  Kelly,  3  Dr.  &  War.  482. 

Hunter  v.  Nockolds,  1  Hall  &  Tw. 
644 ;  1  Mac.  &  G.  640 ;  s.  c.  18  Law 
J.  Rep.  (n.s.)  Chanc.  407. 

Parker,  Y.C. — I  think  that  this  case 
is  not  decided  by  any  of  the  authorities 
referred  to.  A  mortgage  deed  was  exe- 
cuted in  February  1830,  for  securing  the 
payment  of  a  principal  sum  and  interest, 
"with  a  covenant  therein,  for  payment  of 
the  interest.  The  mortgagor  has  since 
died,  and  the  present  plaintiffs,  who  are 
his  co-heirs,  seek  to  redeem  that  security. 
There  is  a  long  arrear  of  interest  unpaid, 
and  the  question  is  as  to  the  amount  of 
interest  which  the  plaintiffs  are  bound  to 
pay  in  this  suit ;  whether  they  are  to  pay 
the  arrears  for  six  years  or  beyond  that 
period.  Upon  the  construction  of  the  3  & 
4  Will.  4.  c.  27.  it  has  been  decided  that 
the  only  arrears  of  interest  that  are  a  charge 
upon  the  land  are  arrears  for  six  years, 
and  that,  as  regards  the  land,  there  is  a 
right  to  recover  only  the  arrears  for  six 
years.  On  the  other  hand,  there  is  the 
other  statute,  the  3  &  4  Will.  4.  c.  42, 
which  leaves  the  personal  liability  on  the 
covenant  open  for  twenty  years.  The 
covenant  in  this  case  is  one  in  which  the 
heirs  of  the  mortgagor  are  bound,  and  the 
present  plaintiffs,  being  his  co-heirs,  are, 
consequently,  bound  by  the  covenant  to 
the  extent  of  the  assets  descended  to  them. 
The  case,  therefore,  stands  thus : — as  re- 
gards the  land,  there  is  a  mortgage  security 
for  only  six  years'  arrears  of  interest,  and 
the  heirs,  who  are  the  persons  interested 
in  the  land,  are  liable,  by  means  of  the 
covenant,  to  pay  twenty  years'  arrears. 
Suppose  that,  instead  of  a  covenant,  the 
heir  had  been  liable  on  a  bond  given  by 
the  mortgagor,  then,  by  the  settled  course 
of  this  court,  the  heir  could  not  redeem 
the  mortgage  of  his  ancestor  without  sub- 
mitting to  discharge  the  bond  debt.  So, 
in  the  case  of  a  collateral  mortgage  debt, 
for  which  the  ancestor  had  given  a  cove- 
nant, on  the  ancient  authorities  the  mort- 


gagee would  have  had  a  right  to  tack  that 
obligation  against  the  heir.  Beyond  all 
doubt  he  could  not  tack  a  mere  covenant 
against  the  ancestor,  but,  having  a  cove- 
nant in  which  the  heirs  are  bound,  he  is 
right  in  tacking  it  against  the  heir.  In 
deciding  that  the  plaintiffs  cannot  redeem, 
unless  upon  the  terms  of  paying  twenty 
years'  arrears  of  interest,  I  am  not  deciding 
anything  contrary  to  the  cases  of  Hughes 
V.  Kelly  and  Hunter  v.  Nockolds.  Having 
here  a  covenant  of  this  nature,  and. this 
being  a  suit  to  redeem  the  land  which  was 
another  security  for  the  same  debt,  I  con- 
sider that  the  Court  has  a  right  to  tack 
these  securities,  and  that  by  so  doing  the 
Court  is  acting  in  accordance  with  the 
view  taken  in  Du  Vigier  v.  Lee, 


Parker 
March 


,  V.C.  I 
I  25.    S 


WALUS  9.  8AREL. 


Sale,  Conditions  of — Interest  on  Purchase- 
money — Sale  of  a  Reversion, 

Heal  estate,  including  property  in  posses^ 
sion  and  in  reversion,  was  put  up  for  sale 
by  auction  in  lots,  under  a  condition  that  the 
vendors  should  confirm  the  Master's  report 
of  purchases  on  or  before  the  2bth  of  Decem- 
ber 1849,  and  that,  on  or  before  that  day, 
each  purchaser  should  pay  his  purchase- 
money  into  court,  and  be  entitled  to  the  rents 
of  his  lot  from  that  day,  and  that  if,  from  any 
cattse  whatever,  the  purchase-money  should 
not  be  so  paid,  he  should  pay  interest  on  it 
at  61,  per  cent,  from  that  day.  A,  purchased 
a  reversion  in  fee,  being  one  of  the  lots. 
Through  the  default  of  the  vendors,  the 
Master's  report  was  not  confirmed  until 
August  1851.  Motion  that  A.  should  pay 
his  purchase-money  into  court  with  interest 
from  the  25th  of  December  1849:— //eW, 
that  interest  was  payable  from  that  day  at 
4/.  per  cent. 

On  the  22nd  of  September  1849  certain 
real  estate  was  put  up  for  sale  by  auction 
in  lots.  To  the  greater  part  of  this  property 
the  vendors  were  entitled  in  possession. 

The  second  condition  of  sale  was  as 
follows : — "  The  vendors  undertake  at  their 
own  expense  to  procure  and  confirm  the 
Master's  report  of  all  purchases,  and  obtain 
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an  order  for  each  purchaser  to  pay  the 
amount  of  his  or  her  purchase-money  into 
court  on  or  before  the  25th  of  December 
1849;  and,  on  or  before  that  day,  each 
purchaser  is  to  pay  into  the  Bank  the 
amount  of  such  purchase-money,  and  then 
be  let  into  possession  of,  or  be  entitled  to 
the  receipt  of  the  rents  or  an  apportioned 
part  of  the  rents  of,  his  or  her  lot ;  but  if, 
firom  any  cause  whatever,  the  purchase- 
money  shall  not  be  so  paid  in  on  the  25th 
of  December  1849,  the  purchaser  is  to  pay 
interest  thereon  at  the  rate  of  5/.  per  cent, 
per  annum  firom  that  day  to  the  time  of 
payment."  By  the  third  condition  the  ven- 
dors undertook  to  have  an  abstract  of  their 
title  ready  for  delivery  to  the  purchasers 
within  ten  days  after  the  confirmation  of 
the  Master's  report  of  the  sale. 

Lot  6,  the  property  in  question  on  this 
motion,  was  a  reversion  in  fee,  subject  to 
a  term  of  ninety-nine  years,  determinable 
on  the  deaths  of  two  persons  aged  fifty- 
seven  and  fifty- three,  at  a  rent  of  3/.  9$,  2d. 

Owing  to  circumstances  in  which  the 
purchaser  of  this  lot  had  no  concern,  the 
vendors  did  not  confirm  the  Master's  re- 
port as  to  this  lot  until  August  1851,  and 
the  abstract  of  title  was  not  delivered  until 
September  1851. 

This  was  a  motion  on  the  part  of  the 
plaintiff  that  the  purchaser  of  this  lot 
should  pay  his  purchase-money  into  court 
with  interest  from  the  25th  of  December 
1849. 

Mr,  Moxon,Jor  the  motion,  contended 
that,  although  the  purchaser  was  not  in 
fault  as  to  the  delay,  he  was  still  liable  to 
pay  this  interest.     The  sale  being  of  a  re- 
version, the  purchaser  had  the  benefit  of 
the  wearing  out  of  the  lives,  and  was  to  be 
considered  as  having  been  in  possession 
from  the  time  of  the  sale.    He  cited — 
Trefusis  v.  Lord  Clinton,  2  Sim.  359. 
Morris  v.   Wood,  Dart  on  Vend,  and 
Purch.,  p.  330,  2nd  edit. 

Mr.  Nichols,  for  the  purchaser,  con- 
tended, that  as  the  delays  in  confirming  the 
Master's  report  and  delivering  the  abstract 
were  to  be  attributed  to  the  vendors,  and 
had  not  in  any  way  been  caused  by  the 
purchaser,  the  purchaser  was  not  bound  to 
pay  the  interest  required.     He  referred  to 


De  Fisme  v.  De  Vime,  1  Hall  &  Tw. 
408 ;  1  Mac.  &  G.  336 ;  s.  c.  18  Law 
J.  Rep.  (n.s.)  Chanc.  159. 

Parker,  Y.C.  said,  that  he  thought  that 
the  sale  in  question,  being  of  a  reversion, 
the  case  of  De  Fisme  v.  De  Visme  did  not 
apply.  The  purchaser  had  had  the  benefit 
of  the  wearing  out  of  the  lives,  and  he  must 
pay  interest  from  the  25th  of  December 
1849.  This  interest  ought,  however,  to  be 
at  the  rate  of  4/.  per  cent,  per  annum  only, 
according  to  the  usual  practice  of  the  court, 
and  the  purchaser  was  to  be  entitled  to  the 
rents  received  in  the  mean  time. 


PAYNE  V.  LITTLE. 


M.R. 

1851. 
July  22 ; 
Nov.  20. 

1852. 
Jan.  7,24; 
March  29. 


Stay  of  Proceedings — Costs — BiU-^Dis- 
missal. 

A  new  next  friend  of  a  feme  coverte  having 
been  substituted,  the  old  next  friend,  who  was 
a  defendant  to  the  suit,  was  ordered  to  give 
security  for  costs  up  to  the  time  of  his  ap^ 
pointment,  and  proceedings  were  stayed  in 
the  mean  time.  No  security  having  been 
given,  it  was  asked  that  in  default  of  its  beii^ 
completed  within  a  limited  time,  the  bill 
might  be  dismissed,  with  costs,  but  the  appU" 
cation  was  refused. 

This  suit  was  instituted  by  Anne  P. 
Payne,  a  feme  coverte,  by  the  defendant, 
Charles  H.  Payne  the  younger,  aa  her 
next  friend ;  and  upon  a  motion  for  sta3ring 
the  proceedings  until  the  bill  should  be 
amended  by  substituting  a  new  next  friend, 
it  was  decided  that  a  defendant  could  not 
act  aa  the  next  firiend  of  a  plaintiff /me 
coverte — Payne  v.  Little  (1).  A  motion 
was  subsequently  made  that  the  bill  should 
be  dismissed,  with  costs,  in  case  the  last 
order  should  not  be  complied  with ;  and 
on  the  2nd  of  July  1851,  an  order  was 
made,  with  the  consent  of  the  plaintiff,  to 
amend  the  bill  within  a  week,  by  substi- 

(1)  IS  Beav.  114. 
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tuting  E.  W.  Hardy  as  the  next  friend, 
and  that  C.  H.  Payne  should  give  security 
for  the  costs  up  to  the  time  of  making  the 
amendments :  such  security  to  be  approved 
of  by  the  Master,  and  in  the  mean  time  all 
further  proceedings  were  stayed. 

The  Master  rejected  the  security  pro- 
posed by  C.  H.  Payne ;  and  a  motion  was 
made  on  behalf  of  the  defendants  to  dismiss 
the  bill,  with  costs,  unless  the  security 
should  be  completed  within  a  limited  time : 
and  in  support  of  this  application, 

Mr,  Lloyd  and  Mr,  Bagshawe  referred 
to  Giddings  v.  Gidding8{2),  in  which  a 
plaintiff  who  was  ordered  to  give  security 
for  costs,  gave  an  insufficient  security.  An 
order  was  then  made  that  he  should  give 
other  security  within  a  month ;  but  having 
made  default,  he  was  ordered  to  give  secu- 
rity within  a  limited  period,  and  in  default 
the  bill  was  to  stand  dismissed,  with  costs. 

Mr,  Selwyn  opposed  the  motion. 

The  Master  of  the  Rolls  made  the 
order. 

The  Registrar  stopped  the  minutes  dis- 
missing the  bill,  and  the  case  being  again 
mentioned,  it  was  asked  that  the  words 
**  and  in  default,  that  the  bill  be  dis- 
missed, with  costs,**  be  introduced  into  the 
minutes. 

March  29. — ^The  Master  of  the  Rolls. 
•^I  have  communicated  with  Mr.  Bedwell, 
the  Registrar.  I  cannot  make  the  order 
asked.  Who  would  there  be  to  pay  the 
costs,  if  the  bill  was  dismissed?  The 
substituted  next  friend  would  not  be  liable 
to  pay  them :  were  he  liable,  no  security 
would  be  necessary ;  and  C.  H.  Payne 
would  not  be  liable  to  pay  them,  as  he  had 
ceased  to  be  the  next  friend :  the  plaintiff, 
also,  if  this  bill  should  be  dismissed,  might 
file  the  same  bill  to-morrow.  The  case  of 
Giddings  v.  Giddings  was  not  the  next 
friend  of  a  married  woman  ;  the  plaintiff, 
there,  lived  out  of  the  jurisdiction :  the  case, 
therefore,  does  not  apply,  and  I  am  unable 
to  make  any  order  upon  this  application  ; 
but  I  shall  give  no  costs. 


M 

March 


.R.     > 

:h  18.> 


MANT  V,  LEITH. 


(2)  10  B«aT.  29;   s.  c  16  Law  J.  Rep.  (n.s.) 
Chanc.  183. 


Trustt  Breach  of — Inveshnent-^Real 
Security — Railway  Debentures — Cesiui  que 
Trust — Acquiescence, 

A  trustee,  at  the  request  of  his  cestui  que 
trust,  a  married  woman^  who  was  entitled 
for  her  life  to  the  dividends  of  a  sum  of 
4,0002.  consols,  sold  out  the  trust  fund,  and 
invested  it  upon  a  railway  debenture.  Upon 
a  suit  by  her  to  have  the  fund  re^invested  in 
stock, — Held,  that  railway  debentures  were 
not  real  securities  contemplated  by  the  deed, 
and  that  he  must  replace  the  stock  and 
account  for  the  dividends  as  if  it  had  not 
begn  sold ;  that  no  costs  ought  to  be  given 
on  either  side,  as  he  had  acted  only  as  re-- 
quested  by  the  plaintiff;  and  that  the  costs  of 
the  parties  entitled  in  remainder  must  be 
paid  by  the  plaintiff, 

Sarah  Iggulden,  the  great-aunt  of  the 
plaintiff,  Elizabeth,  the  wife  of  Thomas 
Mant,  transferred  the  sum  of  3,100/.  con- 
sols, into  the  names  of  William  White  and 
John  Iggulden,  both  since  deceased,  and 
the  defendant,  James  Leith ;  and  by  an 
indenture,  dated  the  24th  of  March  1832, 
she  conveyed  to  them  certain  freehold 
estates,  upon  trust,  that  they  and  the  sur- 
vivors of  them,  after  the  decease  of  Sarah 
Iggulden,  should,  from  time  to  time,  pay, 
apply,  and  dispose  of  the  rents  and  profits 
of  the  freehold  premises,  and  the  interest, 
dividends,  and  produce  of  the  stock,  and 
of  every  addition  thereto,  as  the  same 
should  respectively  accrue  due  and  be 
received  by  them,  into  the  proper  hands  of 
the  plaintiff,  to  and  for  her  separate  use 
and  benefit,  exclusive  of  maritd  controul 
and  without  power  of  anticipation,  the 
receipt  or  receipts  of  the  plaintiff  only  and 
alone,  notwithstanding  her  coverture,  to 
be  good  and  effectual  discharges  to  the 
trustees  for  the  same ;  and  after  the  decease 
of  the  plaintiff,  upon  trust,  to  pay,  apply, 
and  dispose  of  the  rents,  issues,  and  pro- 
fits of  the  trust  estates  and  premises,  unto 
and  for  the  benefit  of  two  daughters  of 
the  plaintiff  therein  respectively  named 
and  their  children ;  but  if  either  of  them 
should  die  without  leaving  issue,  then  to 
the  other  of  them  and  her  children.  It 
was  also  provided  that  it  should  be  lawful 
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for  the  trustees  -and  the  survivors  or  sur- 
vivor of  them,  'when  and  as  often  as  it 
should  be  found  necessary  or  expedient, 
vnth  the  consent  and  approbation  of  the 
person  or  persons  then  in  the  receipt  and 
enjoyment  of  the  annual  or  other  periodical 
produce  thereof,  to  be  testified  in  writing, 
under  her  or  their  hand  or  hands,  to  sell 
and  dispose  of  the  trust  stock,  and  to 
place  out  the  money  to  arise  thereby,  or 
which  should  arise  by  the  same  or  any 
part  thereof  in  any  of  the  public  stocks  or 
funds  of  this  kingdom  or  on  real  securities ; 
and  such  monies,  funds,  and  real  securities 
from  time  to  time  to  change,  alter,  call  in, 
and  dispose  of,  with  such  consent  as  afore- 
said, as  should  be  judged  necessary,  re- 
placing and  laying  out  the  money  to  aHse 
thereby  in  or  upon  any  or  either  of  such 
securities  as  aforesaid,  in  the  names  or 
name  of  the  trustees  or  trustee  thereof  for 
the  time  being,  upcn  the  before-mentioned 
trusts  of  and  concerning  the  first-men- 
tioned stock  and  realty  or  as  near  the  same 
as  the  nature  of  the  case  and  the  then  cir- 
cumstances would  admit  of. 

On  the  26th  of  January  1837  Sarah 
Iggulden  died.  During  her  life  the  free- 
hold premises  were  sold  and  the  produce 
was  invested  by  the  trustees,  in  their  names, 
in  the  purchase  of  900/.  consols. 

Elizabeth  Mant,  being  in  receipt  of  the 
income  arising  from  the  4,000/.  consols, 
requested  James  Leith,  the  then  surviving 
trustee,  to  alter  the  investment,  that  it 
might  produce  a  larger  income.  James 
Leith  opened  a  communication  with  the 
Great  Northern  Railway  Company,  and 
on  the  26th  of  October  1*850  he,  by  letter, 
informed  the  plaintiff  that  it  was  proposed 
to  advance  the  trust  funds  on  mortgage  to 
the  company  at  4/.  10«.  per  cent. ;  to 
which  he  received  a  reply  .-^ 

"October  31,  1850. 
**  Dear  Mr,  Leith, — I  have  really  of  late 
been  almost  prevailed  upon  to  write  to  you 
relating  to  the  circumstance  of  the  present 
high  rate  of  3/.  per  cent,  consols,  but  as 
oflen  repulsed  the  attempt,  considering  that 
you  were  still  on  the  look  out,  which  your 
letter  of  the  26th  inst.,  received  on  the 
29th,  confirms,  and  now  places  the  matter 
almost  to  a  certainty  of  its  being  carried 
out  to  the  extent  of  so  desirable  a  transac- 
tion, it  having  had  my  serious  attention ; 


yet  all  I  can  further  or  more  say  upon  so 
important  a  business  will  be  for  myself  to 
repeat  and  sanction  your  proceedings  of 
investing  the  property  in  allusion,  that  is, 
upon  mortgage  at  4/.  10s,  per  cent,  in- 
terest, paid  regularly,  half-yearly,  upon  the 
trust  of  the  Great  Northern  Railway  Com- 
pany, agreeable  to  the  document  you  inclose, 
the  money  emanating,  say  4,000/.  consols, 
from  the  deed  of  trust  executed  by  my 
aunt.  Miss  Sarah  Iggulden,  of  the  county 
of  Kent,  as  over  which  you  are  the  abso- 
lute trustee.  I  am  happy  in  confessing 
the  cautious  and  judicious  measures  you 
have  hitherto  exemplified,  as  on  many 
other  occasions,  towards  my  property. — 
Sincerely  yours,  Elizabeth  Mant." 

On  the  5th  of  February  1851»  James 
Leith  advanced  the  sum  of  3,700/.,  part  of 
3,850/.,  the  produce  of  the  4,000/.  consols, 
after  deducting  expenses,  to  the  Great 
Northern  Railway  Company ;  and  by  an 
indenture,  dated  the  1 1  th  of  February  1 85 1 , 
the  company,  under  their  common  seal, 
assigned  unto  James  Leith  the  undertaking 
and  all  future  calls  on  shareholders,  and 
all  the  rates,  tolls,  and  sums  of  money 
arising  by  virtue  of  their  act,  to  secure  the 
repayment,  on  the  5th  of  January  1858,  of 
the  sum  of  3,700/.,  with  interest  in  the 
mean  time  at  the  rate  of  4/.  10«.  per  cent, 
per  annum,  payable  half-yearly,  on  the 
terms  therein  mentioned. 

Upon  being  informed  of  what  had  been 
done,  Elizabeth  Mant,  on  the  11th  of 
February  1851,  wrote  to  the  defendant : — 

'*  Your  letter  of  the  6th  inst.,  together 
with  the  account  of  broker,  selling  of  stock, 
and  the  secretary's  letter  of  the  5th,  also  to 
the  Great  Northern  Railway  Company  and 
Messrs.  Baxter,  Rose  &  Norton,  of  the 
31st  ult„  have  been  received  this  morning 
through  the  bank  at  this  place,  which  in- 
formation I  conclude  you  wish  me  to 
acknowledge.  You  also  observe  you  will 
indorse  the  indenture  declaratory  of  your 
trust  and  send  it  to  me  or  attested  copy  at 
your  earliest  capability,  and  for  all  which 
I  am  obliged.** 

After  this  investment  the  defendant  paid 
the  remaining  sum  of  150/.  into  the  National 
and  Provincial  Bank  at  Deal,  where  the 
plaintiff  then  resided,  untO  a  proper  invest- 
ment could  be  found. 

Disputes  having  arisen  in  consequence 
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of  the  irregnlar  payment  of  the  dividends, 
the  plaintiff  instituted  this  suit  to  impeach 
the  investment  as  a  breach  of  trust,  and 
to  have  the  trust  funds  restored  to  a  proper 
state  of  investment.  It  also  asked  that 
new  trustees  might  be  appointed  in  the 
place  of  James  Leith. 

There  were  two  daughters  of  the  plain- 
tiff at  the  date  of  the  settlement,  Elizabeth 
Iggnlden  Mant  and  Sarah  Alderton  Mant. 
The  former  married  Henry  S.  Shrapnell, 
and  had  two  children,  and  they  were  all 
made  parties  to  the  suit.  The  other 
daughter  married  Henry  Frederick  Tyler^ 
but  died  shortly  after  without  issue. 

Mr,  R.  Palmer  and  Mr.  TerreU,  for  the 
plaintiff. — ^The  fund  in  this  case  was  the 
subject  of  a  trust  which  the  trustees  might, 
in  tiieir  discretion,  invest  upon  real  securi- 
ties ;  but  railway  debentures  do  not  come 
within  that  description — O^lOFioL  c.lxxi. 
9.  9,  8  FicL  c,  16,  Robinson  v.  Robinson 
(1).  The  securities  would  not  sell  in  the 
market  for  half  their  value,  and  when  the 
investment  was  made  no  information  as 
to  their  value  was  given.  The  money 
conld  not  be  called  in  until  after  the  expi- 
ration of  a  term  of  years.  If  there  were 
other  incumbrances  upon  the  railway,  and 
there  should  not  be  sufficient  to  meet  the 
demands,  how  were  the  priorities  of  the 
creditors  to  be  determined  ?  The  whole 
success  of  the  company  must  depend  upon 
the  carriage  of  passengers ;  neither  the 
toll-houses  nor  the  line  were  included  in  the 
mortgage.  The  undertaking  and  its  pro- 
fits were  alone  pledged.  If  the  toll-houses 
had  been  included,  they  might  have  yielded 
a  rental ;  but  still  they  would  not  have 
been  such  a  security  as  this  Court  would 
consider  proper  for  an  investment  of  trust 
property.  The  stock  must,  therefore,  be 
replaced  in  the  fiinds,  and  the  trustee  must 
pay  the  coBts-^Russell  v.  the  East  Anglian 
Railways  Company  (2),  Doe  d.  Myatt  v. 
the  St,  Helen*s  and  Runcorn  Gap  Railway 
Company  (3). 

Mr.   SmythCf  for  Thomas   Mant,   the 

(1)  11  BeaT.  S71;   s.c.  18  Law  J.  Rep.  (n.b.) 
CliAiio.78t  anit.  111,  118. 

(2)  3  Mac.  &  G.  104 ;  s.  c.  20  Law  J.  Rep.  (n.b.) 
Chanc.  257. 

S)  2  Q.B.  Rep.  364;  a.  c.  11  Law  J.  Rep.  (w.s.) 
.«. 

Nkw  Sbriks,  XXI.— Chakc. 


plaintiff's  husband,  and  for  Mr.  and  Mrs. 
Shrapnell  and  her  children,  who  were  en- 
titled in  remainder. 

Mr,  Roupell  and  Mr*  Shebbeare,  for  the 
trustee. — If  a  cestui  que  trust  caused  a  trus- 
tee to  commit  a  breach  of  trust,  the  Court 
would  indemnify  the  trustee  out  of  the 
estate  of  the  cestui  que  trust  who  induced  it 
— PhiUipson  v.  GaUy  (4).  The  pluntiff sued 
on  her  title  as  hfeme  sole^  and  she  had  the 
sole  power  of  allowing  the  change  of  invest- 
ment. She  never  averred  that  she  acted 
in  ignorance  or  that  she  was  misinformed. 
The  trustee  had  acted  upon  her  authority, 
which  controuled  his  own.  It  was  the 
plaintiff  alone  and  not  the  infants  who  now 
complained  of  the  investment,  and  she 
must  indemnify  the  trustee  against  all  loss. 

The  Mastsr  of  thb  Rolls. — I  cannot 
consider  this  a  proper  investment  or  such 
a  one  as,  under  the  power  in  this  settle- 
ment, ought  to  have  been  made.  Assum- 
ing this  to  be  a  real  security,  it  is  not 
sufficient  for  a  trustee  to  say  so  and  rely 
upon  that  as  his  defence.  It  is  his  duty 
to  consider  the  nature  of  the  property  and 
the  conditions  upon  which  it  is  held.  It 
may  possibly  be  involved  in  litigation  or 
subject  to  labilities  which  may  prevent 
its  being  an  available  security ;  and  in  this 
very  case  the  security  under  the  provisions 
of  the  act  of  parliament  for  making  the 
railway  cannot  be  enforced  in  the  ordinary 
manner  in  which  real  securities  are  made 
available.  No  ejectment  can  be  brought, 
neither  can  any  foreclosure  be  obtained. 
Repayment  cannot  be  demanded  for  eight 
years ;  the  security  may  be  sold,  but  the 
value  is  diminished  by  the  enjoyment  being 
made  reversionary ;  and  the  parties  entitled 
in  remainder  may  become  entitled  in  pos- 
session before  the  time  of  payment.  In  all 
respects,  therefore,  it  was  a  breach  of  trust ; 
and  the  practice  of  conveyancers  confirms 
this  ;  and  in  modem  settlements  powers 
are  introduced  to  invest  the  trust  funds 
upon  railway  debentures.  Mrs.  Shrapnell 
and  her  children  did  not,  neither  could  they 
give  any  authority.  The  trustee,  there- 
fbre,  could  not  protect  himself  on  the  ground 
that  it  was  done  upon  the  request  of  the 


(4)  6  Hare,  26;   s.  c.  17  Law  J.  Rep.   (n.b.) 
Chanc  241. 
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cestui  que  trust.  He  must,  therefore,  re- 
invest the  money  in  consols.  Mrs.  Mant, 
however,  did  give  express  authority  to  the 
trustee  to  alter  the  investment;  and  I 
cannot  permit  her  to  complain  of  the  par- 
ticular species  of  investment,  which,  though 
improper,  she  sanctioned,  and  which  she 
might  have  known  was  not  such  an  invest- 
ment as  should  have  heen  made  hy  a  trustee. 
I  cannot  allow  her  to  receive  the  costs  from 
the  trustee,  since  he  did  no  more  than  he 
was  requested;  and  I  cannot  make  her 
pay  him  the  costs,  as  that  would  imply 
that  he  had  no  duty  to  perform,  and  that 
the  request  of  the  cestui  que  trust  would  he 
a  sufficient  indemnity  to  him.  The  duty 
of  a  trustee  was  to  protect  the  fund ;  and 
if  one  cestui  que  trust  asks  what  is  improper, 
such  a  request  can  he  no  justification  as 
against  other  parties.  I  will  not  therefore 
give  any  costs  on  either  side.  Mrs.  Shrap- 
nell  and  her  children  must  have  their  costs 
from  the  plaintiff,  as  they  are  hroughthere 
in  consequence  of  this  litigation ;  and  Mr. 
Leith,  having  replaced  the  fund,  must 
account  for  such  dividends  as  would  have 
arisen  from  the  stock.  He  is  also  entitled 
to  a  reasonahle  time  to  replace  the  4,000/. 
I  think  also  the  cestui  que  trust  has  a  right 
to  attach  this  fund,  as  it  is  property  to 
which  the  trust  funds  have  heen  traced ; 
hut  I  will  not  permit  him  to  dispose  of  it, 
unless  it  is  to  raise  money  to  replace  the 
trust  funds.  In  that  case  the  Court  will 
afford  him  an  opportunity  of  selling  the 
dehentures  ;  hut,  except  for  that  purpose, 
it  will  not  part  with  them.  The  4,000/. 
must  he  replaced  before  the  last  day  of 
June. 


M.R.  ^ 

1 85 1 .      (hOLLINOS WORTH  9.  8H AKESH AFT. 
Nov.  11  ;  ^ANDREWS  V.  8HAKESHAFT. 

Dec.  2.  J 

WiU  —  Construction — Defective  Suit — 
Omitting  to  demur — Successful  Defendant — 
Costs  of  Hearing  refused  —  Interest  on 
Balances  not  prayed  for, 

A  testator  gave  his  freehold  estate  and 
"property  whether  real  or  personal "  to  M, 
S,  for  lifCf  and  after  her  decease  he  gave  all 
his  said  freehold  estate  and  property  to  S,  H, 
and  his  wife  for  their  lives,  and  after  their 
decease  he  gave  all  his  said  freehold  pro-' 


perty  to  their  children  for  an  estate  of  in- 
heritance in  fee  simple;  hut  in  ease  none 
should  iUtain  twenty-one,  he  gave  his  free- 
hold estate  and  property  to  W.  M.  his  heirs 
and  assigns  in  fee  simple.  He  charged  his 
personal  estate  with  the  payment  of  several 
legacies,  and  the  residue  of  what  he  should 
die  possessed  of  was  to  become  the  property 
of  M.  S.  :—Held,  that  M.  S.  was  entitled 
to  the  personal  estate,  and  that  S,  H,  his 
wife  and  children  took  no  interest  in  the  per- 
sonal estate, 

A  plaintiff,  whose  case  wholly  fails,  will 
not  he  allowed  to  perfect  it  by  the  gift  or 
waiver  of  one  defendant  against  another. 

If  the  case  made  by  the  bill  is  clear,  a 
defendant  who  brought  the  cause  to  a  hearing 
instead  of  demurring,  was  refused  all  costs 
though  he  succeeded. 

Interest  on  balances  may  be  charged 
against  an  executor,  though  it  is  not  prayed 
by  the  bill, 

John  £.  Steygould,  hy  his  will,  dated 
the  14th  of  May  1817)  gave  and  be- 
queathed to  Margaret  Steygould  all  his 
freehold  estate,  situate  in  Wapping  or  else- 
where, and  property,  whether  real  or  per- 
sonal, as  well  as  money  and  effects,  &c 
in  trust  for  her  use  for  life;  and  after  her 
decease,  he  gave  and  bequeathed  all  his 
freehold  estate  and  property  unto  his 
cousin  Samuel  Hollingsworth  and  Martha 
Elizabeth  his  ¥dfe,  or  the  survivor  of  them, 
in  trust  for  their  lives;  and  after  their 
decease,  he  gave  and  bequeathed  all  his 
said  freehold  estate  and  property  in  trust 
for  their  children,  or  the  survivors  or  sur- 
vivor of  them,  if  more  than  one  share  and 
share  alike  when  they  should  have  attained 
the  age  of  twenty-one  years,  for  an  estate 
of  inheritance  in  fee  simple  to  such  child- 
ren or  child,  and  his,  her  or  their  assigns. 
But  in  case  none  of  the  children  should 
attain  the  age  of  twenty-one,  he  gave  and 
bequeathed  his  said  freehold  estate  and 
property  unto  William  Wilson,  his  heirs 
and  assigns,  in  fee  simple  for  ever.  He 
then  charged  his  personal  property  with 
several  bequests,  and  then  gave  "  all  the 
rest,  residue  and  remainder  of  which  I 
shall  die  possessed,  interested  in  or  entitled 
unto,  to  become  the  property  of  Margaret 
Steygould." 

The  testator  died  on  the  19th  of  August 
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1829,  and  bis  will  was  prored  by  Margaret 
Steygould,  Samuel  Hollingsworth  and 
Cbarles  Sbakeshaft,  bis  executors,  wbom 
be  also  named  bis  trustees. 

Tbe  personal  estate  consisted  of  two 
sums  of  3,300/.  consols,  and  3,000/.  reduced 
Bank  annuities,  wbicb  tbe  executors  in- 
vested in  tbeir  joint  names,  and  tbe  divi- 
dends were  received  by  Margaret  Stey- 
gould  until  ber  decease,  wbicb  took  place 
on  tbe  16tb  of  June  1833.  After  tbe 
decease  of  Margaret  Steygould,  Cbarles 
Sbakesbaft,  tbe  executor,  received  tbe  divi- 
dends accruing  due  upon  tbe  several  sums 
of  stock,  and  paid  tbem  to  Samuel  Hol- 
lingswortb  up  to  October  1834 ;  but  early 
in  1835  be  refused  to  continue  tbe  pay- 
ments,— alleging  tbat  it  was  doubtful 
wbether  Samuel  HoUingswortb  bad  any 
right  to  them  luder  tbe  will ;  and  after  bis 
decease,  he  transferred  the  two  sums  of 
stock  into  his  own  name  and  received  tbe 
dividends,  but  never  took  any  proceedings 
lor  obtaining  tbe  sanction  or  opinion  of  the 
Court. 

Charles  Sbakeshaft  also  sold  out  a  part 
of  tbe  residuary  estate,  and  applied  tbe 
proceeds  to  his  own  use. 

The  suit  of  HoUinggworth  v.  Shake»haft 
was  instituted  by  Martha  Elizabeth  Hol- 
lingsworth, the  widow  of  Samuel  Hollings- 
worth, and  her  son,  who  was  the  admin- 
istrator of  his  father,  against  Charles 
Sbakeshaft,  tbe  executor  of  the  original 
testator,  and  against  Robert  Williams 
Andrews  who  claimed  the  fund  as  the  legal 
personal  representative  of  Margaret  Stey- 
gould, praying  for  a  declaration  tbat 
Samuel  Hollingsworth,  upon  the  decease  of 
Margaret  Steygould,  became  entitled  to  the 
dividends  of  the  residuary  personal  estate 
during  ber  life,  and  tbat  upon  his  decease 
the  plaintiff,  M.  E.  Hollingsworth,  became 
entitied  to  the  dividends  during  her  life, 
and  that  subject  thereto  tbe  other  plaintiff 
became  entitied  to  the  residuary  personal 
estate.  It  also  asked  that  Charles  Sbake- 
shaft might  be  charged  with  interest  on 
tbe  monies  received  by  him  and  with  tbe 
value  of  the  stock  sold  out  and  applied  to 
bis  own  use. 

Tbe  defendant,  Charles  Sbakeshaft,  died 
after  the  institution  of  the  suit,  and  his 
widow  and  executrix,  against  whom  the 
suit  was  revived,  voluntarily  replaced  the 


sum  sold  out,  and  admitted  assets  of  ber 
testator,  Charles  Sbakeshaft,  sufficient  to 
answer  the  purposes  of  the  suit;  and  the 
several  sums  of  money  in  question  in  the 
cause  were  paid  into  court  to  the  general 
credit  of  the  cause. 

Andrews  v.  Shakeshaflf  tbe  second  cause, 
was  between  tbe  same  parties,  but  the 
plaintiff,  R.  W.  Andrews,  the  legal  personal 
representative  of  Margaret  Steygould, 
claimed  the  residuary  estate  of  tbe  testator 
against  tbe  other  defendants.  The  plain- 
tiffs in  tbe  first  and  second  suits  compro- 
mised the  matter  in  dispute  between  them, 
and  then  presented  a  petition  to  come  on 
with  the  causes  proposing  a  distribution  of 
tbe  fund  according  to  that  compromise. 
Under  those  circumstances,  it  would  not 
have  become  necessary  to  decide  the  ques- 
tion of  construction  between  tbe  parties 
were  it  not  that  the  defendant,  the  legal 
personal  representative  of  Charles  Shake- 
shaft,  who,  for  fifteen  years,  received  and 
retained  tbe  dividends  which  be  knew  him- 
self not  to  be  entitied  to,  proposed  that  one 
decree  should  be  made  by  consent  in  both 
causes,  giving  the  defendant  ber  costs  in 
the  suit  out  of  tbe  residue  of  the  fund 
administered,  but  charging  the  estate  of  the 
executor,  Cbarles  Sbakeshaft,  with  interest 
at  4/.  per  cent  on  the  dividends  received 
and  retained  by  him.  And  she  insisted  on 
tbe  two  causes  being  tried  strictly  and 
separately,  and  contended  that  if  upon 
tbe  true  construction  of  tbe  will  the  Court 
should  be  of  opinion  that  the  plaintiffs,  in 
Hollingsworth  v.  ShahesJiaft,  were  not  enti- 
tled to  these  funds,  that  bill  must  be  dis- 
missed ;  and  that  the  Court  should  then,  in 
tbe  other  suit  of  Andrews  v.  Sbakeshaft, 
make  such  a  decree  as  might  be  proper, 
but  which  she  insisted  would  not  be  a 
decree  charging  the  estate  of  Charles 
Sbakeshaft  with  interest,  inasmuch  as  there 
was  no  prayer  to  that  efiect  contained  in 
tbe  bill. 

Mr,  Lloyd  and  Mr,  Hoare,  for  tbe 
plaintiffs  in  tbe  suit  of  Hollingsworth  v. 
SJuikeshaft, 

Tebbs  V.  Carpenter,  1  Madd.  290. 
Heighington  v.  Grant,    1  Beav.  228; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 
12;  5Myl.  &  Cr.  258. 
Melkmd  v.  Gray,  2  Coll.  295. 
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Mr,  R.  Palmer  and  Mr,  Hardy^  for  the 
defendants— Cre«y  v.  Beavan^V), 

Mr,  Willcock  and  Mr.  Prior ^  for  An- 
drews, the  plaintiff  in  the  second  suit. 

Cholmondeley  v.  Clinton,  2  J.  &  W.  135. 
Fulham  v.  McCarthy,  1  H.  L.  Cas.fOS. 
Tonkin  y.    Sir  John  Lethbridge^    O. 
Coop.  43. 

Mr,  Lloydf  in  reply. 

Dec.  2. — ^The  Master  op  the  Rolls.— I 
at  first  thought  that  the  defendant  R.  W. 
Andrews  might,  in  the  suit  oi  Hollingsworth 
V.  Shakeshaflt  have  waived  his  right  in  favour 
of  the  plaintiffs,  and  that  hy  that  means  I 
might  have  avoided  the  decision  of  the  point, 
and  although  this  might  he  transferred  where 
independently  of  the  interest  of  Andrews, 
the  plaintiffs  the  Hollingsworths  had  a  dis- 
tinct interest  sufficient  to  sustain  the  suit; 
yet  I  think  that  where  the  plaintiff's  in- 
terest wholly  fails,  it  cannot  he  set  up 
against  the  defendant  who  has  an  interest, 
but  the  case  must  be  tried  according  to  the 
interest  of  the  plaintiff  as  it  stands  upon 
the  record,  and  that  if  he  has  acquired  a 
subsequent  interest,  it  must  be  brought 
before  the  Court  by  a  supplemental  bill. 
I  am  of  opinion,  that  I  must  yield  to  this 
objection,  and  the  defendant  is  entitled  to 
require  the  Court  to  determine  whether  the 
plaintiffs,  in  HoUingaworth  v.  Shakeshaft^ 
can  maintain  the  suit  against  the  defen- 
dant. 

Yielding,  therefore,  to  this  objection,  and 
having  taken  the  cases  separately,  and  hav- 
ing to  consider  the  true  construction  of  the 
will,  I  must  adhere  to  the  opinion  that  I  ex- 
pressed strongly  at  the  hearing  of  the  cause, 
that  according  to  the  true  construction  of 
the  will,  Margaret  Steygould  took  all  the 
residue  of  the  personal  estate,  subject  to 
the  payment  of  the  legacies,  and  that  con- 
sequently the  plaintiffs  the  Hollingsworths 
having  no  title  to  this  fund,  this  suit  can- 
not be  maintained  by  them.  I  am,  there- 
fore, compelled  to  dismiss  the  bill.  As  this 
question  arises  exclusively  upon  the  con- 
struction of  the  will  of  the  testator,  which 
is  fully  set  forth  by  the  bill,  it  was  the 
duty  of  the  executor  if  he  intended  to  take 

(1)  13  Sim.  99. 


this  objection,  to  do  so  at  the  earliest  stage 
of  the  cause,  that  is,  by  demurrer  to 
the  bill,  by  which  all  further  expenses  in 
the  suit  would  have  been  avoided,  and  the 
right  of  R.  W.  Andrews  would  have  been 
conclusively  settled  and  ascertained.  He 
has  not  thought  fit  to  adopt  this  course,  and 
having  regard  also  to  the  other  dreum- 
stances  of  the  case  to  which  1  have  already 
adverted,  I  shall  dismiss  the  bill  without 
coats..  The  sam^  observations  apply  to 
both  the  defendants. 

In  pursuing  this  course,  I  follow  the  rale 
adopted  by  Lord  Langdale  in  Sander*  v. 
Benson  {i).  The  result  of  this  dismissal 
will  be  that  the  defendant  Mrs.  Sbakeshaft 
would,  in  the  ordinary  course,  be  entitled 
to  have  the  three  sums  of  money  paid  out 
again  to  her;  but  I  shall  not  at  present 
give  any  direction  for  that  purpose,  but 
wait  till  some  application  is  made  for  it. 
The  plaintiff,  R.  W.  Andrews,  may,  if  he 
thinks  fit,  apply  to  have  the  fund  trans- 
ferred to  the  cause  of  Andrews  v.  Shakt^ 
shaft. 

It  remains  to  be  considered  what  decree 
is  proper  to  be  made  in  the  suit  oi  Andrews 
V.  Shakeshaft,  The  bill  in  this  suit  prays 
for  an  account  of  the  dividends  which  have 
accrued  due  on  the  sums  of  stock  consti- 
tuting the  residue,  and  also  for  paymrat  of 
the  arrears  due,  but  it  does  not  pray  for 
interest  on  those  dividends ;  and  it  ia  con- 
tended by  the  defendant  that  the  Court 
cannot  make  the  estate  of  Charles  Shake- 
shaft  liable  in  this  suit  to  the  payment  of 
such  interest;  but  I  am  not  of  that  opinion. 
I  consider  that  the  Court  cannot  in  the 
present  stage  of  the  cause,  and  according 
to  the  existing  practice,  direct  such  iuterest 
to  be  paid :  but  in  a  great  variety  of  oases, 
the  Court  has  given  interest  on  further 
directions,  although  the  question  has  not 
been  reserved  at  Uie  hearing.  Creu9e  v. 
Hunter  (3)  and  Sammes  v.  Riekman  (4) 
are  cases  of  this  description.  So  also  was 
Goodyere  v.  Lake  (5).  In  Melland  v. 
Gray  the  original  bill  does  not  appesr 
to  have  prayed  for  interest,  but  by  the 
decree  on  ^rther  directions  the  Vice 
Chancellor    Knight    Bruce    directed    the 

(2)  4  Beav.  350. 
(8)  2Ve8.juii.157. 

(4)  Ibid.  S6. 

(5)  2  Amb.  584. 
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Master  to  inquire  what  suma  had  been 
from  time  to  time  retained  by  the  executor; 
and  on  the  cause  coming  on  for  hearing 
on  further  directions,  the  executor  was 
charged  with  interest  on  the  several 
sums  from  time  to  time  received  by 
him.  My  own  experience  agrees  with 
this  decision,  that  the  Court  has  ultimately 
in  many  cases  charged  the  executor  with 
interest  when  it  has  not  been  prayed  for 
by  the  bOl.  I  entertain  no  doubt  that  the 
Court  will  properly  direct  such  inquiry  to 
be  made,  and  accounts  to  be  taken  as  will, 
if  a  proper  case  for  the  purpose  appears 
by  the  Master's  report,  enable  the  Court 
to  iix  the  estate  of  the  executor,  Charles 
Shakeshaft,  with  interest  on  the  dividends 
received  and  retained  by  him;  although 
this  course  of  proceeding  will  be  more  dila- 
tory and  expensive  than  if  the  Court  had, 
in  the  first  instance,  made  an  adverse 
decree  settling  all  questions  between  the 
parties.  Accordingly,  this  is  the  course 
which  I  shall  adopt  here.  I  shall,  in  the 
case  of  HoUingsworih  v.  Shakeshaft,  dismiss 
the  bill,  without  costs,  and  in  the  case  of 
Andrews  v.  Shakeshaft^  I  shall  declare  the 
plaintiff  R.  W.  Andrews  entitled  to  the 
three  sums  of  stock,  and  the  dividends 
that  have  accrued  thereon  since  the  decease 
of  Margaret  Steygould.  Direct  the  defen- 
dant, Mrs.  Shakeshaft,  to  transfer  and  pay 
the  same  accordingly,  and  refer  it  to  the 
Master  to  take  an  account  of  the  dividends 
which  have  accrued  due  on  the  sum  of 
3,300/.  consols,  and  the  3,000/.  reduced 
3/.  per  cent,  annuities,  since  the  decease  of 
Margaret  Steygould.  The  Master  roust 
also  inquire  and  state  to  the  Court  when 
and  by  whom  such  dividends  respectively 
have  been  received,  ¥rith  liberty  to  state 
special  circumstances ;  and  I  shall  reserve 
further  directions  and  costs.  The  petition 
also  must  stand  over. 


M.R.     "J 

m.  27;    > 
irch  29-3 


Jan 
March 


J0NB8  ff.  POXALL. 


Trust,  Breach  of — Annual  Rests —  Costs 
— Compromise — Letters — Evidence , 

A  trustee  of  a  marriage  settlement,  who 
allowed  a  sum  of  350/.  to  remain  in  the 
fiands  of  a  trading  firm  for  a  period  exceed^ 


ing  fifteen  years  after  the  death  of  the  tenant 
for  life,  but  who  eventually,  and  before  the 
hill  was  filed,  paid  the  principal,  with  5/. 
per  cent,  interest  :''~-Held,  liable  to  account, 
with  annual  rests^  and  also  to  the  costs  of 
the  suit* 

The  Court  will  discountenance  all  at^ 
tempts  to  convert  offers  of  compromise,  by 
letter,  into  admissions  prt^udicial  to  the 
parties  using  them. 

Observations  as  to  the  limited  purpose  for 
which  such  letters  may  he  used, 

Ann  Minchin  previous  to  her  marriage 
was  possessed  of  a  sum  of  350/.,  which 
she  had  lent  at  interest  at  5/.  per  cent,  to 
Thomas  Clark,  Francis  Clark  and  Joseph 
Foxall,  who  carried  on  business  in  co- 
partnership as  toy-makers  at  Birmingham, 
under  the  firm  of  Thomas  Clark  &  Co. 

In  June  1830,  upon  the  marriage  of 
Thomas  Jones  with  Ann  Minchin,  she  as- 
signed the  350/.  due  from  the  firm  of  T. 
Clark  &  Co.,  together  with  certain  stock 
in  trade,  &c.  belonging  to  her,  to  Charles 
Chamberlain  and  J.  Foxall,  upon  trust,  to 
stand  possessed  of  the  trust  monies  and 
effects  for  the  separate  use  of  A.  Minchin 
for  life,  and  to  pay,  assign  and  deliver  the 
same,  or  any  part  thereof,  to  her  or  to  such 
person  or  persons  as  she  should  by  writing, 
or  by  her  last  will  appoint,  with  full  power 
for  her  to  carry  on  the  said  trade,  and  to 
vary  the  stock,  debts  and  effects  employed 
therein,  as  a  feme  sole,  for  such  time  as 
she  should  think  proper.  And  upon  fur- 
ther trust,  that  the  said  trustees  should, 
when  requested  by  A.  Minchin  by  any 
note  or  writing,  and  after  her  decease,  of 
their  or  his  own  proper  authority,  collect, 
get  in  and  receive  the  sum  of  350/.  and 
interest,  and  other  the  monies,  effects 
and  premises,  and  invest  the  produce 
in  their  names  in  the  public  funds  of  Great 
Britain,  and  pay  the  dividends  to  A.  Min- 
chin for  life  for  her  separate  use,  and  after 
her  decease  in  trust  for  the  child  and  chil- 
dren of  the  marriage. 

The  marriage  was  duly  solemnized,  and 
A.  Jones  received  the  interest  during  her 
life,  and  never  required  the  350/.  to  be  got 
in.  She  died  on  the  5th  of  November 
1834,  leaving  George  Jones,  the  plaintiff, 
an  infant,  her  only  child,  but  no  step  was 
taken  to  get  in  the  350/.,  or  to  receive  the 
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interest,  untO  this  bill  was  filed  in  January 
1850. 

At  the  time  of  the  execution  of  the 
settlement,  the  350Z.  was  due  from  J.  Fox- 
all,  the  trustee,  and  his  co-partners  jointly 
and  severally,  and  so  it  continued  until 
October  1847,  when  T.  Clark  died,  and 
F.  Clark  and  the  defendant,  J.  Foxall, 
continued  to  carry  on  the  business  until 
the  beginning  of  the  year  1850,  a  fortnight 
before  the  filing  of  this  bill,  when  the 
partnership  was  finally  dissolved. 

In  March  1836,  C.  Chamberlain  retired 
from  the  trust,  without  having  taken  any 
step  to  get  in  and  invest  the  money  set- 
tled; and  on  the  24th  of  March  1836 
Thomas  Willson  was  appointed  co-trustee 
with  J.  Foxall  in  his  stead.  C.  Chamber- 
lain subsequently  died,  and  this  suit  was 
revived  against  his  legal  personal  repre- 
sentative, but  neither  F.  Clark,  nor  the 
legal  personal  representative  of  T.  Clark, 
deceased,  were  made  parties  to  the  suit. 

The  bill  prayed  an  account  of  the  pro- 
fits made  by  J.  Foxall  on  these  balances, 
and  for  a  reference  to  the  Master  to  ascer- 
tain whether  it  would  be  for  the  interest 
of  the  plaintiff  to  take  the  amount  of  the 
profits  realized  by  the  use  of  these  sums 
of  money;  or  if  the  Court  should  be  of 
opinion  that  he  was  not  entitled  to  such 
relief,  then  that  it  might  be  paid,  with  in- 
terest at  5/.  per  cent,  per  annum,  with 
yearly  rests. 

The  defendant,  J.  Foxall,  by  his  answer 
said,  that  before  the  3 1st  of  December  1 849, 
and  above  a  fortnight  before  the  bill  was 
filed,  the  whole  of  the  principal  and  inter- 
est at  5/.  per  cent,  was  invested  in  the  funds 
in  the  joint  names  of  J.  Foxall  and  T. 
"W  ill  son,  upon  the  trusts  of  the  settlement, 
and  that  the  plaintiff  was  entitled  to  no- 
thing more,  and  that  consequently  what- 
ever decree  the  Court  might  make  as  to  the 
security  of  the  fund,  they,  the  defendants, 
were  entitled  to  have  their  costs  of  the 
suit. 

A  long  correspondence  was  entered  into 
between  the  solicitors  of  Thomas  Jones, 
the  plaintiff's  father,  and  the  solicitors  of 
the  defendant  J.  Foxall,  a  great  portion  of 
which  was  embodied  in  the  answer  of  the 
defendants,  and  was  given  in  evidence  to 
prove  admissions  against  the  plaintiff,  and 
which  was  justified  on  the  ground  that  an 


issue  would  have  been  necessary  to  try  a 
fact  stated  in  the  letters,  which  might  have 
defeated  the  suit,  though  written  without 
prejudice,  if  they  had  not  been  put  in 
evidence. 

Mr.  James  and  Mr.  Selwyn^  for  the  plain- 
tiff.— Upon  the  death  of  Ann  Jones,  a  clear 
breach  of  trust  was  committed  by  both  the 
trustees.  If  a  partner  died,  leaving  a 
capital  in  the  firm,  it  was  a  debt  due  firom 
the  surviving  partners  to  the  estate  of  the 
deceased  partner ;  and  in  this  case,  as  the 
debt  was  not  received,  and  the  surviving 
partners  have  made  a  profit,  it  is  a  debt 
due  from  them.  They  had  full  notice  that 
the  money  was  the  subject  of  the  trust. 
The  plaintiff,  therefore,  is  entitled  to  an 
account,  with  annual  rests. 

Heathcote  v.  Hulme,  1  J.  &  W.  122. 

Burden  v.  Burden,  1  Yes.  &  B.  170. 

WilleU  V.  Blanford,  1  Hare,  253 ;  s.  c. 
1 1  Law  J.  Rep.  (n.s.)  Chanc.  182. 

Mr.  R.  Palmer  and  Mr.  Eddis,  for  the 
defendant,  J.  Foxall,  insisted  that  no  annual 
rests  ought  to  be  directed,  but  that  the 
defendants  were  entitled  to  the  costs  of  the 
suit,  as  the  principal  and  interest  was  in- 
vested before  the  bill  was  filed. 

Chambers  v.  Howell^  1 1  Beav.  6. 
Wedderhum  v.   Wedderbum,  2  Keen, 
722  ;  s.  c.  4  Myl.  &  Cr.  41 ;  8  Law 
J.  Rep.  (n.s.)  Chanc.  177. 

Mr.  Elmsley  and  Mr.  Shee,  for  the 
executor  of  C.  Chamberlain. — No  time 
is  clearly  defined  within  which  laches  is 
to  be  attributed  to  a  trustee. 

Brice  v.  Siohes,  11  Ves.  319. 

Walker  v.  Symonds,  3  Swanst.  1. 

Buxton  V.  Buxton,  1  MyL  &  Cr.  80. 

Mr.  James,  in  reply. 

March  29. — The  Master  op  the  Rolls. 
—The  question  is,  whether  the  defendant, 
J.  Foxall,  is  liable  as  a  trustee  of  the  set- 
tlement made  on  the  marriage  of  Ann 
Minchin,  the  mother  of  the  infant  plaintiff, 
for  more  than  the  principal,  with  interest  at 
5/.  per  cent,  for  a  sum  of  3501.  secured  by 
that  settlement.  The  defendant  admits 
his  liability  to  that  extent,  and  before  the 
filing  af  the  bill  expressed  his  readiness  to 
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make  the  amount  good  without  suit.  The 
plaintiff,  by  his  next  friend,  claims  more 
than  this,  and  contends  that  the  defendant 
is  liable  to  account  for  the  profits  produced 
by  the  350/.  or  for  interest  at  5/.  per  cent., 
with  annual  rests,  on  the  ground  that  the 
money  was  employed  by  the  defendant  in 
his  trade  and  in  violation  of  his  duty  as 
trustee.  The  settlement  provided  that  the 
trustees  should  call  in  the  debt  of  350/. 
during  the  life  of  Ann  Minchin  when  they 
should  be  requested  by  her  so  to  do,  and 
after  her  decease  the  settlement  made  it 
imperative  upon  the  trustees,  without  any 
application  or  request  from  any  one,  to 
call  in  this  sum  and  interest  due  on  it, 
and  to  invest  the  amount  in  government 
or  real  securities  upon  the  trusts  of  the 
settlement. 

The  rules  which  apply  to  cases  in  which 
executors  are  charged  with  interest  on 
balances  retained  by  them  are  subject  to 
difficulty,  arising  not  so  much  from  any 
doubt  as  to  the  principles  themselves,  as 
from  the  practiced  application  of  them  to 
particular  cases.  Generally,  it  may  be 
stated  that,  if  an  executor  has  retained 
balances  in  his  hands  which  he  ought  to 
have  invested,  the  Court  will  charge  him 
with  simple  interest  at  4Z.  per  cent,  on  those 
balances.  If,  in  addition  to  this  retention, 
he  has  committed  a  direct  breach  of  trust, 
or  if  the  fund  has  been  taken  by  him  from 
a  proper  state  of  investment  in  which  it 
was  producing  6l,  per  cent.,  he  will  be 
charged  with  interest  after  the  rate  of  5/. 
per  cent,  per  annum.  If  in  addition  to 
this  he  has  employed  the  money  so  ob- 
tained by  him  in  trade  or  speculation,  for 
his  own  benefit  and  advantage,  he  will  be 
charged  either  with  the  profits  actually 
obtained  by  him  from  the  use  of  the 
money,  or  with  interest  at  51,  per  cent,  per 
annum,  and  also  with  yearly  rests,  that  is, 
with  compound  interest.  The  principle  on 
which  the  Court  charges  an  executor  with 
profits  which  have  actually  arisen  from  the 
property  of  the  cestui  que  trust  employed 
by  him,  is  obvious,  and  of  general  appli- 
cation when  such  profits  are  proved  to  have 
been  made.  It  was  the  money  of  the  cestuis 
que  trusty  and  they  are  entitled  to  receive 
the  profits  that  are  earned.  The  principle 
upon  which  executors  and  trustees,  when 
charged  with  interest  on  balances,  are  made 


to  account  with  yearly  or  half-yearly  rests, 
is  not  so  clearly  defined,  nor  are  the  decided 
cases  by  any  means  free  from  obscurity  or 
contradiction.  In  some  cases  the  Court 
has  charged  the  trustee  with  annual  rests, 
because  the  trust  under  which  he  acted,  in 
distinct  terms  required  him  to  accumulate 
the  fund  with  compound  interest.  In  other 
cases  the  principle  seems  to  have  been, 
that  the  Court  visits  the  trustee  or  the 
executor  with  an  account  in  the  nature  of 
a  penalty  for  his  misconduct,  where  he  has 
not  merely  committed  a  breach  of  trust, 
but  where  he  has  himself  actually  endea- 
voured to  derive,  or  has,  in  fact,  derived, 
some  pecuniary  advantage  from  tiie  use  of 
the  money  of  which  he  has  thus  obtained 
possession.  In  all  these  cases,  however,  a 
large  discretion  seems  to  have  been  exer- 
cised by  the  Court,  which  has  regarded  the 
facts  and  circumstances  attending  each  par- 
ticular case,  and  it  is  to  the  exercise  of 
this  discretion  that  the  difiiculty  of  dis- 
covering the  principle  in  some  of  the  re- 
ported cases  is  to  be  attributed,  and  it  is 
only  upon  this  principle  that  the  later  cases, 
in  which  the  rule  has  been  drawn  more 
stringently  against  the  trustee,  can  be  re- 
conciled with  some  of  the  earlier  cases. 

In  the  case  before  me,  a  direct  and  posi- 
tive breach  of  trust  was  committed.  It  was 
not  merely  negligence  by  omitting  to  per- 
form the  duty  incidental  to  trustees,  but  a  di- 
rect disobedience  by  the  defendant  J.  Foxall 
in  his  character  of  trustee  of  the  plain  and 
positive  trust  which  he  had  been  directed  to 
perform,  and  which,  by  accepting  the  trust, 
he  had  undertaken  to  perform.  The  trus- 
tees were  enjoined  by  the  deed  on  the 
decease  of  the  mother  to  get  in  the  sum  of 
350/.,  and  to  invest  it  upon  the  trusts  of 
the  settlement,  and  if  this  had  been  done 
the  fund  would  have  produced  compound 
interest  for  the  plaintiff;  for  as  he  was 
then,  and  still  is,  an  infant,  and  as  his 
father  appears  to  have  been  of  ability  to 
maintain  him,  the  dividends  might  and 
ought  to  have  been  re-invested  from  time  to 
time  for  his  benefit  until  he  attained  twenty- 
one.  Instead,  however,  of  adopting  this 
course,  the  defendant  J,  Foxall  continued 
his  money  as  part  of  the  capital  engaged  in 
the  firm  carried  on  by  himself  and  his  part- 
ners, and,  besides  the  advantage  resulting 
from  the  increase  of  capital  to  the  concern 
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bia  shalre  of  the  profits  produced  by  it  is 
increased. 

It  was  argued  that  the  sum  was  of  small 
amount,  and  that  it  can  scarcely  be  sup*- 
posed  any  great  advantage  was  to  be  derived 
from  a  sum  of  850/.  to  a  trading  concern. 
I  feel  myself  bound,  however,  to  disregard 
that  argument.  The  principle  must  be  the 
same,  whether  the  sum  be  large  or  small ; 
and  if  the  benefit  is  small,  the  sum  charged 
upon  the  trustee  will  be  proportionately 
small  also.  In  all  this  J.  Foxall  acted  in 
direct  violation  of  his  duty  as  trustee.  It 
was  a  violation  of  his  duty  not  to  endea« 
vour  to  obtain  payment  of  the  principal 
or  interest  of  this  sum  of  money  for  the 
benefit  of  the  infant  cestui  que  trust  from 
the  month  of  November  1634  up  to  the 
month  of  January  1850,  when  this  bill  was 
filed,  a  period  exceeding  fifteen  years.  The 
rate  of  interest  secured  by  the  conditions 
on  which  the  loan  was  originally  made  was 
5/.  per  cent,  per  annum.  Interest,  there* 
fore,  at  a  less  rate  than  6L  per  cent,  could 
not  be  charged,  and  if  paid  and  advanced 
to  the  benefit  of  the  infant,  it  would  have 
accumulated  at  compound  interest.  The 
n^lect  to  pay  off  this  money  is  a  tacit 
acknowledgment  by  the  partners,  the  trus- 
tee  being  one  of  them,  that  the  retention 
and  employment  of  it  by  them  was  bene- 
ficial, even  though  51.  per  cent,  per  annum 
was  paid  for  it.  It  is  obvious,  therefore, 
that  J.  Foxall  must  be  charged  with  some- 
thing more  than  the  mere  repayment  of  the 
principal  and  the  interest  retained  by  him 
and  his  partners  for  fifteen  years. 

The  question  is,  in  what  way  he  is  to 
be  charged.  I  cannot  charge  him  as  trus- 
tee with  a  greater  amount  of  profits  than 
he  has  actually  received ;  and  according  to 
the  evidence  before  me,  as  indeed  was 
probable,  the  trustee,  J.  FoxaU,  received 
only  a  third  part  of  the  profits  produced 
by  this  sum.  It  would  clearly,  Uierefore, 
not  be  for  the  interest  of  the  plaintiff  to 
make  him  account  only  for  one-diird  of  the 
profits.  But  with  regard  to  the  question 
of  annual  rests,  there  are  various  conside- 
rations that  have  led  me  to  the  opinion  that 
he  must  be  charged  with  them.  These 
considerations  are,  first,  the  direct  breach 
of  trust  committed  by  the  trustee  not  re- 
quiring payment  of  this  money.  Secondly, 
the  long  time  that  has  elapsed  since  the 


breach  of  trust  was  committed.  Thirdly, 
the  absence  of  any  attempt  either  to  repair 
the  breach  or  to  perform  the  trust  till  com- 
plaint  was  made  shortly  before  the  filing 
of  the  bill.  Fourthly,  and  more  especially, 
that  during  all  this  time  the  whole  of  the 
trust  fund  has  been  employed  in  the  trade 
carried  on  by  the  trustee  and  his  partners, 
from  which,  in  common  with  them,  he  has 
derived  some  benefit.  To  which  may  be 
added,  the  circumstance  I  have  mentioned, 
that  if  the  defendant  J.  Foxall  and  his  part- 
ners had  regularly  paid  the  interest  they 
had  contracted  to  pay,  even  if  the  principal 
money  itself  had  not  been  repaid,  tlie  in&nt 
would  have  had  the  benefit  of  that  interest 
which  has  been  retained  by  the  trustee  and 
his  partners  in  their  trade. 

Taking  all  these  matters  into  considera- 
tion, I  am  of  opinion  that  the  defendant 
J.  Foxall  must  be  charged,  not  only  with 
interest  at  5/.  per  cent,  on  the  balances,  bnt 
in  taking  such  account  he  must  be  charged 
with  yearly  rests.  In  addition  to  that,  as 
this  suit  has  been  occasioned  by  the  neces- 
sity of  resorting  here  to  repair  the  breach 
of  trust  committed  by  him,  and  as  he  has 
not  offered  to  do  without  suit  what  in  my 
opinion  the  plaintiff  is  entitled  to  recover, 
I  am  of  opinion  that  he  must  also  pay  the 
costs  of  the  suit. 

I  should  here  conclude  what  I  have  to 
say ;  but  I  think  it  proper  to  add  that  I 
have  paid  no  attention  to  the  correspon- 
dence and  negotiation  which  occurred  be- 
tween the  father  of  the  plaintiff  and  the 
defendant  J,  Foxall,  which  has  been  given  in 
evidence  and  commented  upon  in  this  case. 
In  the  first  place,  the  plaintiff,  who  is  an 
infant,  cannot  be  bound  by  admissioiis  by 
any  one  professing  to  act  on  his  behalf; 
but,  in  addition  to  this,  I  find  the  oflen 
were  made  without  prejudice  to  the  rights 
of  any  parties,  and  I  shall,  as  far  aa  I  am 
able,  in  all  cases  endeavour  to  suppress  a 
practice,  which,  when  I  was  first  acquainted 
with  the  profession,  was  rarely,  if  ever, 
ventured  upon ;  but  which,  according  to 
my  experience  has  been  common  of  late, 
namely,  that  of  attempting  to  convert  ofhn 
of  compromise  into  admissions  and  acts 
prejudicial  to  the  parties  making  them. 
If  this  were  permitted,  the  effect  would  be 
that  no  attempt  to  compromise  a  suit  would 
ever  be  made.     If  no  reservation  of  tht 
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pardeB  who  make  an  offer  of  compromise, 
could  prevent  that  ofiCer  and  the  letters  from 
being  afterwaids  given  in  evidence,  and 
made  use  of  against  them,  it  is  obvious 
that  no  such  letters  vould  be  written  or 
offers  made.  In  my  opinion,  such  letters 
and  offers  are  admissible  for  one  purpose 
only,  videlicet,  to  shew  that  an  attempt  has 
been  made  to  compromise  the  suit,  which 
may  be  sometimes  necessary;  as,  for  in- 
stance, in  order  to  account  for  lapse  of  time, 
but  never  to  fix  the  persons  making  them 
with  admissions  contained  in  such  letters, 
and  I  shall  do  all  I  can  to  discourage  this, 
which  I  consider  to  be  a  very  injurious 
practice. 

The  estate  of  the  other  trustee  is  liable 
to  make  good  the  principal  and  interest, 
but  the  annual  rests  are  to  be  decreed  only 
against  J.  Foxall,  whose  firm  derived 
benefit  from  the  money,  and  who  was  the 
principal  acting  trustee. 


Ex  parte  the  overseers  op 

THE     POOR     OP     ECCLESALL 
BIERLOW. 


M.R. 
June  20 : 
July  10 ; 
Aug.  2. 

Charity  —  Trust  Funds  —  Investment — 
Real  Estate. 

The  Court  will  sancti&n  the  sale  of  a 
piece  ofkmdf  which  in  1747  was  purchased 
by  trustees  with  charitable  funds  and  con' 
veyed  to  them,  ii  being  plainly  advantageous 
to  the  charity.  It  wiU  also  sanction  the  re- 
inveetmewt  <^  the  money  in  real  estate;  and 
ike  Court  will  confer  upon  the  trustees 
powers  to  perpetuate  themselves^  as  well  as 
to  lease  the  land,  there  being  such  powers  in 
the  deed  conveying  the  land  to  the  trustees 
originally  purchasing. 

This  petition  was  presented  under  the  52 
Geo.  3.  c.  101,  and  the  Trustee  Act,  1850, 
praying  for  the  appointment  of  trustees  for 
a  trust  or  charity,  and  to  obtain  an  order 
vesting  a  close  of  land,  called  *'  The  Carr," 
in  Ecdesall,  with  the  appurtenances,  in 
the  petitioners  as  trustees,  and  to  confirm 
a  contract  made  to  sell  the  same  to  John 
Shortridge,  and  that  the  trustees,  upon 
payment  of  the  residue  of  the  purchase- 
money  and  interest  might  be  at  liberty  to 
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convey  the  land  to  the  purchaser  and  his 
heirs.  It  also  asked  for  the  confirmation 
of  a  scheme  fcnr  the  investment  and  manage- 
ment of  the  trust  property ;  or  for  a  refer- 
ence to  the  Master  to  appoint  new  trustees, 
and  state  whether  the  contract  should  be 
carried  out,  and  to  settle  and  approve  of 
a  scheme  for  the  investment  and  manage- 
ment of  the  trust  property,  and  that  the 
trustees  to  be  appointed  might  be  invested 
with  powers  of  appointing  new  trustees, 
and  of  demising  the  lands  to  be  purchased, 
similar  to  those  contained  in  the  inden- 
tures originally  conveying  the  lands  to 
trustees.  It  also  asked  for  payment  of 
the  costs,  and  that  they  might  retain  them 
out  of  the  purchase-money. 

In  1747  the  trustees  of  certain  charitable 
funds  laid  them  out  in  the  purchase  of  a  piece 
of  land  called  "  The  Carr,"  situate  near 
HawsUn,  otherwise  Machon  Bank,  in  Ec- 
desall Bierlow,  in  the  parish  of  Shefiield, 
and  by  indentures  dated  the  10th  and  11th 
of  February,  1747,  which  were  registered 
at  Wakefield,  and  enrolled  at  the  Chapel 
of  the  Rolls,  the  piece  of  land,  which 
contained  about  three  acres,  and  was  let 
for  4/.  lOff.  a  year,  was  conveyed  to  John 
Nodder  and  his  heirs,  to  the  use  of  John 
Nodder,  John  Fenton,  Thomas  Water- 
house,  Richard  Dalton,  Thomas  Bright, 
Joseph  Parker  and  William  Fox  and  their 
heirs,  upon  trust  out  of  the  yearly  rents 
to  expend  the  sum  of  40s.  in  the  purchase 
of  good  wholesome  bread  to  be  distributed 
on  four  several  Sundays,  which  were  spe- 
cified, in  equal  proportions,  in  the  chapel 
of  Ecclesall  immediately  after  divine  ser- 
vice in  the  forenoon  among  thirty  poor 
persons,  inhabitants,  who  should  have  at- 
tended service  in  that  chapel,  so  that  each 
of  such  thirty  poor  persons  might  have  a 
loaf  of  the  same  bread  of  the  true  value 
of  4d.,  and  in  case  there  should  be  more 
than  thirty  persons,  entitled  to  partake, 
then  among  such  as  the  trustees  should 
think  fit ;  and  as  to  the  residue  of  the  rents, 
after  deducting  all  expenses,  one-third  part 
was  to  be  applied  for  the  relief  of  twenty 
poor  housekeepers  within  Ecclesall,  and  for 
that  purpose  to  be  paid  to  the  overseers 
to  be  distributed,  and  the  remaining  two 
third  parts  of  the  residue  of  the  rents  were 
to  be  paid  by  the  trustees  to  the  overseers 
of  the  poor  of  Ecclesall,  to  be  distributed 
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among  the  poor  of  the  township  of  Ecclesall. 
The  deed  also  contained  a  power  that  as 
often  as  three  of  the  trustees  should  die, 
the  survivors  of  them  or  the  major  part  of 
them  should  appoint  three  other  inhabit- 
ants of  Ecclesall  to  be  trustees  jointly  with 
the  survivors,  and  to  convey  the  premises, 
so  as  that  the  same  might  be  vested  in 
them  jointly.  It  also  contained  a  power 
authorizing  the  trustees  to  demise  the 
premises  for  twenty-one  years  at  the  best 
rent  that  could  be  obtained. 

It  appeared  that  since  1789  the  overseers 
of  the  poor  of  Ecclesall  had  received  the 
rents,  and  that  since  1839,  6L  6s, ,  being 
one-half  of  the  rent,  had  been  paid  by 
the  overseers  to  the  churchwardens  to  be 
distributed  by  them  in  bread,  and  that  the 
other  6/.  ds.  had  been  divided  by  the 
overseers  of  Ecclesall  amongst  the  poor 
persons  inhabitants  of  the  township. 

The  Carr  field  having  increased  in  value, 
and  being  well  situate  for  building  purposes, 
the  overseers  on  the  3rd  of  September 
1851,  put  up  the  same  to  auction,  when 
John  Shortridge  was  declared  the  purchaser 
at  the  sum  of  680/.  subject  to  conditions, 
the  fourth  of  which  was  "  that  the  vendors 
should  within  twenty-one  days  from  the  day 
of  sale  make  out  a  possessory  title  to  the 
land,  &c.,  in  the  overseers  of  Ecclesall  for 
the  last  fifty  years  and  upwards,  by  pro- 
ducing to  the  purchaser  on  application  at 
the  ofilce  of  the  vendors'  solicitor  the 
books  of  account  of  the  overseers  of  the 
poor  for  the  time  being  in  which  the  rent 
of  the  land  is  from  time  to  time  entered, 
and  should  also  produce  a  statutory  declara- 
tion and  furnish  a  copy  thereof  to  the  pur- 
chaser to  identify  the  land  and  to  shew  the 
possession  thereof  by  the  overseers  for  the 
last  twenty  years,  which  should  be  deemed 
sufficient  evidence  of  title  in  the  vendors, 
who  should  not  be  bound  to  give  or  deduce, 
or  the  purchaser  to  require  any  other  evi- 
dence of  title  whatever  to  the  land." 
Fifth :  "  that  on  payment  of  the  remainder  of 
the  purchase-money,  the  purchaser  should 
be  entitled,  at  his  own  expense,  to  a  con- 
veyance of  the  land,  but  should  not  in 
such  conveyance  require  any  other  party 
or  parties  to  join  therein  in  conveying 
the  land  to  him  except  the  present  over- 
seers of  the  poor  for  the  time  being,  and 
in  such  conveyance  the  vendors  should  not 


be  required  to  enter  into  covenants  for 
title,  but  only  that  they  or  any  of  thdr 
predecessors  had  not  to  their  knowledge 
done  any  act  to  incumber  the  land,"  &c. 

It  was  also  provided  by  the  eighth  con- 
dition that  if  from  any  cause  whatever  the 
contract  on  the  partof  the  vendors  according 
to  these  conditions  could  not  be  carried  out 
by  them,  or  any  dispute  should  arise  be- 
tween the  vendors  and  the  purchaser,  the 
vendors  should,  at  their  option,  either  en- 
force the  contract  against  the  purchaser  or 
be  at  liberty  to  rescind  the  same  and  return 
the  deposit  money,  but  without  interest, 
each  party  paying  his  own  expenses. 

John  Shortridge  refused  to  accept  a 
conveyance  of  the  land  from  the  overseers 
of  the  poor,  on  the  ground  that  it  was  held 
upon  a  special  trust  for  charitable  and  not 
for  general  parochial  purposes,  and  was 
not  legally  vested  in  the  overseers,  but  in 
the  heirs  or  devisee  of  the  surviving  trus- 
tee named  in  the  indenture  of  the  11th  of 
February  1747;  he  also  refused  to  allow 
the  contract  to  be  rescinded  until  an  appli- 
cation had  been  made  by  the  overseers  to 
the  Court  under  the  act  above  mentioned, 
to  confirm  the  sale,  and  to  authorize  and 
enable  the  overseers  to  convey  the  land 
to  him,  or  until  the  Court  had  refused  to 
grant  such  application.  J.  Shortridge  was 
willing  to  complete  the  purchase  on  hav- 
ing a  conveyance,  while  at  the  same  time 
the  sale  would  be  for  the  benefit  of  the 
charity.  It  was  not  known  who  of  the 
trustees  was  the  survivor,  or  in  whom 
the  close  of  land  was  legally  vested. 

The  petitioners  then  stated  that  they 
were  wiUing  to  be  trustees,  and  that  the 
purchase-money  should  be  invested  until 
it  could  be  again  laid  out  in  land. 

Mr.  Lloyd  and  Mr,  Hmmphry^  on  behalf 
of  the  overseers  and  other  inhabitants  of 
Ecclesall,  appeared  in  support  of  the  peti- 
tion. 

Mr,  James  appeared  for  the  Attorney 
General. 

The  Master  of  the  Rolls. — I  think 
upon  the  authority  of  In  re  Parkers  CkmrUff 
(1)  that  I  may.  make  the  order,  and  give 
the  trustees  power  to  appoint  new  trustees, 

(1)  12  Sim.  S29. 
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from  time  to  time,  when  they  are  reduced 
to,  or  below  the  number  of  five ;  but  the 
surviving  trustees  exercising  that  power 
must  not  be  less  than  three,  and  at  each 
appointment  the  number  of  new  trustees 
to  be  appointed  must  not  be  less  than  ten. 
A  fortnight's  notice  of  the  intention  to 
appoint  new  trustees,  and  the  names  of 
the  persons  proposed,  must  be  placed  upon 
the  doors  of  Eoclesall  Church;  and  the 
trustees  are  to  distribute  the  income  amongst 
the  jraor  of  the  parish  not  receiving  parochial 
relief^  The  costs  of  all  parties,  including 
those  of  the  Attorney  GKeneral,  to  be  re* 
tained  out  of  the  purchase-money. 


8PA&&0W  9.  THE  OXFORD, 
WORCESTER,  AND  WOL- 
VERHAMPTON RAILWAY 
COHPANT. 


Loans  JusncBS.' 

1851. 

Nov.  21. 

1852. 

May  I,  3,  4. 

Railway  Company — Part  of  a  Manufac* 
iory —  TunneUiny, 

By  the  special  act  for  a  railway  company 
certain  clauses  were  introduced^  requiring 
the  securing  to  the  owner  of  a  certain  pro* 
perty  particular  benefits  by  arching^  making 
roads f  4*^*»  if  ^^  property  or  adjoining 
property  were  taken.  By  another  section 
no  building  was  to  be  erected  on  part  of  the 
land  required  by  the  company;  and  by 
another  section^  the  company  were  required 
to  buy  certain  specified  property.  The 
92nd  section  of  the  Lands  Clauses  Consoli' 
dation  Act  requires  a  company,  if  it  takes 
part,  to  take  the  whole  of  a  manufactory, 
and  that  aet  was  incorporated  with  the 
special  act.  The  company  gave  notice  of 
an  intention  to  take  a  small  strip  of  land 
which  was  within  the  boundary  line  of  a 
manufactory,  but  which  was  not,  at  the  time 
of  the  passing  of  the  special  act,  nor  at  the 
time  of  the  notice,  built  upon,  but  which  was 
soon  afterwards  covered  with  buddings:-^ 
Held,  first,  that  the  land  proposed  to  be 
taken  formed  part  of  a  manufactory  within 
the  meaning  of  the  92nd  section  of  the 
Lands  Clauses  Consolidation  Act;  and 
secondly,  t?uU  the  sections  in  the  special  act 
were  not  inconsistent  with  the  92nd  section 
of  the  general  act. 

At  the  hearing,  the  company  produced 


evidence  to  shew  that  what  they  required 
could  be  attained  by  making  a  tunnel  under 
the  land,  and  so  not  touch  any  part  of  the 
surface ;  but  the  Court  held,  that  it  was  not 
competent  for  them  to  set  up  such  a  case  at 
the  hearing ;  and 

Semble — that  such  a  tunnel  would  be 
taking  part  of  a  manufactory ;  and  finally. 

Held,  that  where  the  construction  of  an 
aet  of  parliament,  which  gives  authority  for 
the  compulsory  taking  of  land  is  doubtful,  it 
should  be  construed  most  favourably  to  those 
who  seek  to  protect  the  land  from  innovation. 

The  bill,  in  this  case,  was  filed  to  re- 
strain a  railway  company  from  taking  part 
of  a  manufactory.  The  company  denied 
that  the  land  they  wanted  was  part  of  a 
manufactory.  The  motion  for  the  injunc- 
tion was  heard,  before  Vice  Chancellor 
Turner,  on  the  Srd,  4th,  5th,  and  13th  of 
November  1851,  when  he  declined  to 
grant  it,  but  did  not  decide  the  dispute 
whether  the  land  was  part  of  a  manufac- 
tory. On  the  21st  of  November  the 
Lords  Justices,  difiering  from  the  Vice 
Chancellor,  granted  an  interim  injunction, 
and  directed  that  the  question  of  manu- 
factory or  not  should  be  tried  at  law. 
Upon  this  point  the  case  was  mentioned 
several  times ;  but  no  arrangement  could 
be  come  to  as  to  the  frame  of  the  plead- 
ings, and  ultimately  it  was  agreed  that 
each  side  should  file  affidavits  which  should 
be  considered  as  the  evidence  in  the  cause, 
and  the  whole  dispute  be  settled  by  the 
judgment  of  their  Lordships.'  The  follow- 
ing narrative,  principally  taken  from  the 
earlier  part  of  the  very  elaborate  judgment 
of  Lord  Cranworth,  contains  the  substance 
of  the  case. 

The  bill  was  filed  on  the  10th  of 
September  1851,  the  object  of  which 
was  to  obtain  an  injunction  restraining 
the  defendants,  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company, 
from  entering  upon,  or  taking  possession 
of  certain  pieces  of  land  required  by 
them  in  the  notices  they  gave  on  tlie 
25th  of  June  1851,  mentioned  in  the 
schedule  and  the  defeazance  of  the  bond, 
which  they  afterwards  gave;  and  from 
proceeding  to  take  measures  to  acquire 
the  said  pieces  of  land  by  compulsory 
purchase.      The    plaintiffs  were   Messrs. 
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Sparrow,  one  of  whom  was  owner,  and 
both  of  whom  were  occupiers  of  large 
tin-plate  works  and  manufactory,  at 
Horsley  Field,  near  Wolverhampton,  and 
it  appeared  that  one  of  those  gentlemen 
purchased  the  manufactory  from  some 
person  of  the  name  of  Henderson,  about 
three  or  four  years  ago,  shortly  before 
the  time  when  the  particular  act  of  par- 
liament under  discussion  (the  Oxford, 
Worcester,  and  Wolverhampton  Railway 
Company  (Deviation)  Act,  11  &  12  Vict. 
c.  cxxxiii.)  passed,  which  obtained  the  royal 
assent  on  the  14th  of  August  1848,  and 
soon  after  they  purchased  it,  it  having 
been  left  rather  in  a  dilapidated  state, 
they  improved  it,  and  added  some  build- 
ings, which  buildings  were  situate  upon 
the  line  of  the  projected  railway.  The 
company  having  been  previously  incorpo« 
rated,  the  act  of  parliament  passed  on  the 
14th  of  August  1848 ;  and  they  took  no 
steps  with  reference  to  the  land  they  re- 
quired, for  this  portion  of  their  intended 
line  at  least,  until  the  25th  of  June  1851, 
nearly  three  years  after  the  royal  assent 
was  given  to  their  bill,  and  nearly,  therefore, 
at  the  expiration  of  the  time  during  which 
they  had  a  power,  by  compulsory  process, 
of  taking  land  on  giving  such  notice  within 
the  time  limited  for  that  purpose  by  the 
act.  They  did  give  a  notice  to  the  present 
plaintiffs  that  the  railway  would  pass 
through  their  land,  and  that  19  j  perches 
would  be  required  by  the  company ;  that 
it  was  their  intention  to  take  the  same, 
and  contract  for  it;  and  they  thereby 
offered  to  contract  for  the  purchase  of  the 
plaintiffs'  interest,  and  for  compensation 
for  damages,  &c.  It  was  such  a  notice  as 
was  required  by  the  act  to  be  given  by 
the  company  when  they  wished  compulso- 
rily  to  take  land  belonging  to  another 
person,  through  whose  land  the  railway 
was  to  pass.  The  plaintiffs,  upon  the 
receipt  of  that  notice  from  the  company, 
delivered  a  counter-notice,  claiming,  that 
if  the  company  took  the  piece  of  land 
which  they  proposed  to  take, — a  small 
portion  of  that  which  the  plaintiffs  alleged 
to  be  their  manufactory,-— then  they  would 
require  the  company  to  take  the  whole  of 
the  manufactory  ;  and  that  counter-notice 
which  they  gave  was  authorized,  as  they 
contended,   by  the  92nd  section  of  the 


general  act,  the  Lands  Clauses  Con- 
solidation Act,  and  which  provides  shortly, 
'*  That  no  party  shall  at  any  time  be  re- 
quired to  sell  or  convey  to  the  promoters 
of  the  undertaking"  (that  is,  of  the  ndlway) 
"  a  part  only  of  any  house  or  other  building 
or  manufactory,  if  such  party  be  willing 
and  able  to  sell  and  convey  the  whole 
thereof."  The  company  disputed  their 
obligation  to  take  the  whole,  and  con- 
tended that  they  were  entitled  to  take  a 
part  only,  which  was  included  in  their 
notice,  namely,  about  nineteen  perches, 
being  the  little  portion  that  ran  to  the 
southern  end  of  what  the  plaintiffs  called 
their  manufactory,  skirting  along  the 
Stour  Valley  Railway.  In  this  state  of 
things,  on  the  10th  of  September  1851,  the 
plaintiffs  filed  their  bill  for  an  injunction 
to  restrain  the  defendants  (the  company) 
from  proceeding  to  take  a  part  only. 
That  was  substantially  the  object  of  the 
injunction. 

An  application  was  made,  shortly  after 
to  the  Vice  Chancellor  Turner,  to  obtain 
an  interim  injunction  ;  but  His  Honour  did 
not  grant  that  injunction,  thinking,  amongst 
other  grounds  for  his  refusal,  that  the 
92nd  section  of  the  general  act  did  not 
form  part  of  the  company's  act;  that  it  was 
not  by  implication  incorporated  with  it; 
and  there  were  other  grounds  also  upon 
which  he  refused  to  grant  the  injunction. 
The  plaintiffs  appealed  from  that  decision, 
and  the  case  was  argued,  at  considerable 
length,  in  the  month  of  February  last,  and 
on  that  occasion  the  Lords  Justices  con- 
sidered that  all  they  had  then  to  decide 
was,  whether  a  sufficient  case  was  made 
out  to  make  it  expedient  that,  in  the 
mean  time,  and  until  the  cause  could  be 
heard,  the  defendants  should  be  restrained 
from  doing  what  they  were  proposing  to 
do,  and  that  matters  should  be  left  ta 
statu  quo  till  the  cause  was  heard;  and, 
thinking  that  it  was  expedient,  they  there- 
fore granted  an  interim  injunction ;  and, 
at  the  same  time,  by  arrangement  with  the 
parties,  gave  them  a  fecility  to  have  the 
cause  heard  speedily,  both  parties  agreeing 
that,  instead  of  examining  witnesses,  each 
party  should  make  what  affidavits  be 
thought  fit,  and  those  affidavits  should  be 
treated  as  evidence  in  the  cause,  and  Uiat 
the  cause  should  be  set  down  to  be  heard 
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before  their  Lordships  speedily,  and  not  in 
the  ordinary  course. 

Sir  W.  P.  Wood,  Mr.  Malins,  Mr. 
Shapter,  and  Mr.  Gray,  for  the  plaintiffs, 
cited  the  following  cases  :-— 

Broeklehank  v.  the  Whitehaven  Junction 
Railway  Company ,  15  Sim.  632;  s.e. 
16  Law  J.  Rep.  (n.b.)  Chanc.  47 1* 
Barker  t.  the  North  Staffordshire  Rail- 
way Company,  2  De  Oex  &  Sm.  55 ; 
B.C.  5  Railw.  Cas.  401. 

Mr.  Bethell,  Mr.  R6U,  Mr.  J.  W.  BoviU, 
and  Mr.  WiUes,  for  the  company,  after 
referring  at  length  to  the  12th,  18th,  and 
14th  sections  of  the  special  act,  which  will 
be  found  fully  stated  in  the  judgment, 
argued  that  there  would  be  an  absurdity  to 
suppose  that  the  legislature  intended  the 
clause  in  the  general  act  to  be  incorporated 
into  the  special  act,  the  effect  of  which 
would  be  that  if  the  company  took  part  of 
the  Messrs.  Sparrow's  tin-plate  works  they 
must  take  the  whole,  and  taking  the  whole 
they  must  build  arches,  make  roads,  main- 
tain ways,  and  perform  other  important 
acts  to  their  own  property,  whether  they 
intended  or  wished  to  use  that  property  in 
such  manner  or  not;  and  that,  on  the  other 
hand,  there  was  obvious  common  sense  in 
excluding  the  92nd  section  of  the  general 
act  irom  the  special  act ;  because,  then,  all 
these  particular  clauses  of  the  special  act 
would  be  operative  to  protect  the  interest 
of  tile  landowner,  his  protection  and  benefit 
being  the  grounds  for  their  insertion  by 
the  legislature.  It  was  further  contended 
that  so  much  of  the  land  as  the  company 
required  was  no  part  of  the  manufactory  at 
the  time  of  the  passing  of  the  special  act ; 
and,  therefore,  that  the  plaintiffs  had  no 
right  to  build  on  and  so  deal  with  this  land 
as  to  render  it  so.  The  land  was  land, 
and  only  land,  when  the  act  passed,  and  if 
it  was  rendered  something  more  by  the  act 
of  the  owners  they  could  claim  no  benefit 
of  such  conduct.  Lastiy,  it  was  argued 
that  as  the  company  only  now  intended  to 
make  a  tunnel  under  the  land,  instead  of 
over  the  surface,  there  was  no  interference 
with  the  entire  superficial  uses  of  the  land, 
and  therefore  the  only  objection  to  the 
taking  of  the  land  was  utterly  untenable. 
Such  a  taking  of  land  under  the  surface 


was  not  a  taking  of  part  of  a  manufactory 
contemplated  by  the  Lands  Clauses  Con- 
solidation Act.  They  cited  tiie  following 
cases : — 

Taylor  v.  Clemson,  3  Railw.  Cas.  65, 

725. 
Doe  d.  Armistead  v.  the  North  Staf' 
fordshire  Railway  Company ,  20  Law 
J.  Rep.  (n.s.)  Q.B.  249. 
Reyina  v.  the  London  and  Souths  Western 
Railway  Company,  12  Q.B.  Rep.775 ; 
s.  c.  17Law J.  Rep.  (n.b.)  Q.B.  326. 

Sir  W.  P.  Wood  was  not  called  upon  to 
reply. 

Lord  Jubtics  Lord  Cranworth,  after 
detailing  the  facts,  said,-— The  question 
now  is,  upon  this  hearing,  whether  or  not 
the  plaintiffs  have  entitled  themselves  to 
the  relief  which  they  ask.  There  are  two 
main  questions  for  consideration :  one  a 
question  of  fact,  and  the  other  a  question 
of  law.  The  question  of  fiict  is  this: 
whether  that  which  the  defendants  pro- 
pose to  take  does,  within  the  meaning  of 
the  general  act,  constitute  a  "  part  of  the 
manufactory ;"  and,  secondly,  the  question 
of  law  is,  supposing  it  to  constitute  part  of 
the  manufactory,  are  they  enabled  to  take 
it  without  taking  the  whole?  Now,  on 
the  question  of  fact,  that  again  divides 
itself  into  two  questions :  one  of  which  is, 
perhaps,  rather  a  question  of  law  and  of 
&ct,  arising  out  of  the  consideration  of 
that  which  is  mere  fact. 

What  they  propose  to  take  is,  a  certain 
piece  of  land  enclosed  within  the  wall  that 
surrounded  the  manufactory,  but  which,  at 
the  time  the  act  passed,  was  not  covered  with 
buildings,  though  it  was  within  the  wall  of 
that  which  is  called  the  manufactory.  Soon 
after  the  passing  of  the  act  (the  plaintiffs 
having  made  their  purchase  just  before  the 
act  passed)  considerable  additional  build- 
ings were  put  upon  that  piece  of  land, 
which  was  vacant  at  the  time  the  act 
passed,  or  the  greater  portion  of  it  was 
vacant;  the  whole,  probably,  was  vacant 
when  the  act  passed ;  additional  buildings 
were  put  upon  it,  and  there  can  be  no  pos- 
sible doubt  but  that  these  additional  build- 
ings constitute  part  of  the  manufactory  in 
the  strictest  sense ;  but  then  it  was  con- 
tended, that  what  was  to  be  looked  at  was, 
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not  the  state  of  matters  when  the  com- 
pany proceeded  to  take  the  land,  hut  the 
state  of  the  property  at  the  time  when 
they  gave  the  notice ;  and  it  was  said,  at 
that  time  those  buildings  did  not  exist; 
*at  that  time  it  was  vacant  ground,  within 
the  wall,  it  is  true,  of  the  manufactory, 
but  not  having  any  manufacturing  process 
carried  on  upon  it,  and  therefore  not  con- 
stituting, within  the  meaning  of  the  act, 
part  of  the  manufactory.  Now,  we  do  not 
feel  it  necessary  to  decide  the  question,  as 
a  matter  of  law,  whether  what  is  to  be 
regarded  is  the  state  of  the  property  at  the 
time  the  act  passed  or  at  the  time  when 
the  land  was  taken  by  the  company.  We 
do  not  consider  it  at  all  necessary  in  the 
case  to  look  at  or  to  discuss  that  question ; 
because  we  are  both  most  clearly  of  opinion, 
without  the  least  difficulty  or  hesitation, 
that  this  was,  to  all  intents  and  purposes, 
part  of  the  manufactory  at  the  time  the 
act  received  the  royal  assent ;  and  we  think 
so,  as  a  jury  coming  to  Uie  conclusion 
what  did  or  did  not,  at  that  time,  consti- 
tute a  part  of  the  manufactory.  Well,  on 
all  these  questions  there  may  be  nice  lines 
sometimes,  on  which  it  may  be  difficult  to 
say  on  which  side  of  the  line  a  particular 
piece  of  land  or  a  particular  buOding  lies ; 
whether  it  be  outside,  so  as  not  to  be  part 
of  the  manufactory,  or  inside,  so  as  to  be 
part  of  the  manufactory.  But  we  do  not 
feel  ourselves  driven  to  any  refined  dis- 
cussion about  this  case,  because,  looking 
at  the  model  submitted  to  our  inspection, 
which  is  agreed  to  be  an  accurate  repre- 
sentation, it  appears  (I  speak  this  only  for 
myself)  that  there  is  singularly  little  of 
vacant  space  within  the  wall.  I  can  easily 
believe  what  one  or  two  of  the  witnesses 
said,  that  they  were  always  pressed  for 
room  in  order  to  have  a  place  where  they 
might  deposit  their  rubbish  and  the  scoria 
that  came  from  the  furnaces.  The  manu- 
factory could  not  go  on  without  that,  any 
more  than  it  could  go  on  without  the 
furnace  itself.  It  seems  to  me,  and  I  am 
sure  also,  to  my  learned  Brother,  to  be 
perfectly  clear  that,  in  this  case,  every- 
thing included  within  the  wall  constitutes 
part  of  the  manufactory.  Sometimes 
there  is  a  little  vacant  space  between  the 
buildings  and  the  wall,  which  is  meant 
for  the  purpose  of  enclosing  and  sur- 


rounding that  which  evidently,  and  popu- 
larly, and  rationally  constitutes  part  of  the 
manufactory.  Therefore,  it  seems  to  me 
to  be  perfectly  immaterial  to  consider 
whether  the  buUdings  were  on  that  vacant 
space  after  the  act  received  the  royal 
assent,  or  whether  we  are  to  consider  the 
state  of  the  property  after  the  buildings 
were  erected,  or  before,  because,  whether 
considered  in  the  one  light  or  the  other, 
they  clearly  constituted  part  of  the  manu- 
&ctory,  within  the  only  rational  meaning 
that  could  be  attributed  to  that  word. 

Then,  constituting  part  of  the  roanufiic- 
tory,  the  company  giving  notice  that  they 
would  take  a  piece  of  land  that  constituted 
part  of  the  manufactory,  are  they,  or  are  they 
not,  bound  to  take  the  whole  of  the  manu- 
factory ?  Now,  that  depends  upon  a  ques- 
tion of  law,  whether  or  not  the  92nd  sec- 
tion, which  I  have  already  read,  was  or 
was  not,  expressly  or  impliedly,  incor- 
porated into  the  special  act  (11  &  12  Vict, 
c.  cxxxiii).  Now,  Mr.  Willes  referred  to  the 
language  of  the  Lands  Clauses  Act  itself^ 
to  shew  (as  if  that  was  the  test)  whether  it 
was  incorporated  or  not.  It  may  be  one 
mode  of  ascertaining  it ;  but  it  is  not  the 
best  mode.  The  best  mode  is  to  look  at 
the  special  act,  and  see  what  the  special 
act  says.  The  second  clause  of  that 
act  says,  "  Be  it  enacted,  that  the  provi- 
sions of  the  Lands  Clauses  Consolidation 
Act  shall,  so  far  as  the  same  are  applicable, 
and  are  not  inconsistent  with  die  pro- 
visions hereinafter  contained,  be  incorpo- 
rated with  and  form  part  of  this  act.*' 
Now,  it  is  not  disputed  that  the  provisions 
of  the  92nd  section  are  applicable  in  the 
sense  in  which  the  words  are  tlius  used ; 
but  what  was  contended  was,  that  the 
92nd  section  was  inconsistent  with  the 
provision  thereinafter  contained ;  and  it  is 
upon  that  point  that  we  have  had — the 
greatest  difficulty  I  will  not  say,— but  I 
will  say  the  greatest  pressure  upon  our 
minds;  because  it  appears  to  have  been 
the  opinion  of  a  Judge  of  the  highest  emi- 
nence, and  for  whom  we  both,  in  common 
with  all  the  profession,  feel  the  most  pro- 
found respect,  that  it  was  not  incorporated 
with  the  act ;  therefore  we  have  felt  very 
diffident  (I  speak  for  myself,  and,  I  may 
say,  my  learned  Brother  is  diffident)  of 
the  opinion  we  have  formed ;  and  the  reason 
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is.  because  it  certainly  clearly  appears  to 
us  that  it  is  to  be  decided  in  the  contrary 
way  from  that  which  Vice  Chancellor 
Tamer  decided.  We  thought  it  almost 
clear  from  the  beginning,  ibat  there  was 
nothing  in  any  of  the  subsequent  provi- 
sions inconsistent  with  the  notion  of  the 
92nd  section  being  incorporated  in  that 
act;  and  I  proceed,  therefore,  shortly  to 
see  what  are  the  grounds  on  which  it  was 
contended,  here  and  before  the  Vice  Chan- 
cellor, that  the  92nd  section  was  not  in- 
corporated as  being  inconsistent  with  the  act. 

Now,  I  think  the  argument  has  always 
proceeded  upon  a  fallacy.  It  was  assumed 
that  the  92nd  section  was  imperative ;  it 
was  assumed  that  the  enactment  was,  that 
they  must  take  it ;  whereas  it  only  is,  that 
they  must  take  it  if  the  other  party  re- 
quires it  to  be  taken ;  but  it  would  have 
been  the  height  of  injustice  to  enact  that 
in  all  cases  they  must  take  it  in  invitum. 
The  owners  of  the  manufactory  might  say, 
in  many  cases,  '*  It  is  quite  immaterial 
whether  you  take  the  whole  or  not ;  it  is 
immaterial  to  us  whether  you  take  merely 
this  part  or  the  whole;"  and  then  they 
are  not  bound  to  take  the  rest.  It  seems 
to  me,  the  whole  argument  on  the  part  of 
the  defendants  has  proceeded  on  this  fal- 
lacy ;  for  when  one  looks  at  the  different 
arguments  which  have  been  deduced  firom 
the  12th,  Idth,  and  14th  sections,  and 
considering  that  the  92nd  section  is  not 
that  under  all  circumstances  the  land  must 
be  taken,  but  only  that  it  must  be  taken 
if  the  owner  of  the  manufactory  requires  it 
to  be  taken,  all  the  difficulty  appears  to 
me  to  vanish. 

The  13th  section,  which  was  mainly 
relied  on,  has  enactments  to  this  effect. 
It  appears  that  a  gentleman  of  the  name 
of  Crane  was  the  owner  of  other  ad- 
joining land  to  this  manufactory,  and 
by  arrangement  between  the  plaintiffs 
(ihe  owners  of  this  property)  and  Mr. 
Crane,  for  their  common  convenience,  it 
was  arranged  that  there  should  be  a  side 
line,  as  it  is  called,  a  little  private  railway, 
that  was  to  run  on  for  the  accommodation 
both  of  the  plaintiffs*  works  and  Mr. 
Crane's,  for  a  considerable  way  down  to 
the  west,  so  as  to  join,  not  this  railway, 
but  the  Stour  Valley  Railway,  evidently 
with  a  view  to  the  accommodation  of  those 


parties  who  were  interested  in  that  side 
line  or  private  railway.  The  13th  sec- 
tion enacted,  '*  that  such  part  of  the  rail- 
way by  that  act  authorized  to  be  made  as 
should  pass  through  any  of  the  several 
plots,  pieces,  or  parcels  of  land,  in  the 
parish  of  Wolverhampton,  &c.,  numbered 
159,  160,  161,  and  162,  on  the  plan,  and 
so  much  of  Uie  piece  of  land  numbered 
158  as  was  thereinafter  defined,"  (that  is, 
those  pieces  of  land  on  which  this  side  line  or 
private  railway  was  to  be  formed,)  "  should 
be  arched  or  covered  over,  &c. ;  and  such 
arching  or  covering  should  commence  at 
the  centre  of  the  south-eastern  pier  of  the 
sixth  arch  of  the  Birmingham,  Wolver- 
hampton and  Stour  Valley  Railway  Via- 
duct now  erecting,  &c. ;  and  such  arching 
or  covering  should  be  contrived  in  such 
manner  and  of  such  strength  as  should  make 
it  sufiicient  to  bear  and  carry  over  and 
upon  the  same  a  branch  railway,  or  branch 
railways  to  be  worked  by  horse  power; 
and  in  case  the  owner  or  owners  for  the 
time  being,  and  other  parties  interested  in 
the  said  plots,  pieces  or  parcels  of  land, 
and  the  said  company  should  differ  as  to 
the  manner  of  constructing,  or  as  to  the 
strength  of  such  arching  or  covering,  the 
same  should  be  settled  by  arbitration  in 
manner  prescribed  by  the  Railways  Clauses 
Consolidation  Act,  1845,  with  respect  to 
the  settlement  of  disputes  by  arbitration." 
Now,  the  argument  was,  that  that  pro- 
vision is  inconsistent  with  the  notion  that 
the  company  should  take  the  whole  of  this 
manufactory  ;  if  so,  it  was  said,  for  what 
purpose  mdce  an  enactment  about  making 
a  railway,  which  will  in  truth  be  their  own 
railway  ?  They  might  deal  with  it  as  they 
thought  fit.  But  there  are  two  answers 
to  that :  first,  the  answer  I  have  already 
hinted  at,  namely,  that  non  constat  the 
railway  company  would  be  called  upon  to 
take  the  manufactory,  it  might  be  that  the 
plaintiffs  might  choose  to  retain  their 
manufactory,  and  then  this  secures  to  them 
the  benefit ;  and  secondly,  there  is  another 
argument  which  completely  satisfies  this 
clause,  which  is  this,  that  tbis  side  line  or 
private  railway  was  not  for  the  exclusive 
benefit  of  those  parties :  certainly  one  other 
proprietor,  Mr.  Crane,  was  interested.  I 
do  not  know  that  I  rightly  collected  whe- 
ther any  other  persons  were  or  not — it  is 
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quite  immaterial.  There  is  no  doubt  the 
party  mainly  interested  was  Mr.  Crane; 
therefore,  the  provision  in  the  Idth  section 
was  absolutely  necessary  to  secure  Mr. 
Crane  if  there  is  nobody  else  interested 
in  the  private  railway— it  was  absolutely 
necessary  to  secure  the  interests  of  the 
plaintiffs  if  they  should  not  call  upon  the 
defendants,  under  the  92nd  section,  to 
take  the  whole  of  the  manufactory.  There- 
fore, it  seems  to  me  that  there  is  nothing 
whatever  inconsistent  with  the  Idth  sec- 
tion in  supposing  that  the  92nd  section 
was  to  have  its  full  operation. 

With  regard  to  the  1 4th  section,  it  is  there- 
by enacted  '*  that  the  owner  or  owners  for  the 
time  being  of  the  said  several  plots,  pieces  or 
parcels  of  land  last  hereinbefore  mentioned, 
and  all  other  persons  interested  therein, 
shall  have  and  enjoy  the  same  powers, 
rights,  privileges,  easements  and  authori- 
ties over  and  above  and  upon  the  upper 
surface  of  the  said  arching  or  covering, 
including  the  power  of  making,  maintain- 
ing and  working  the  said  branch  railway  or 
railways,  to  be  worked  by  horse  power  as 
aforesaid,  over  and  upon  the  said  arching 
or  covering  as  the  said  owner  or  owners  or 
other  persons  now  have  and  enjoy  in,  upon 
and  over  the  said  several  plots,  &c.,  pro- 
vided always,  that  the  said  owner  or  owners 
or  other  persons  shall  not  be  at  liberty  to 
erect  upon  the  said  arching  or  covering 
any  building  or  buildings  without  the  con- 
sent in  writing  of  the  said  company,"  &c. 
Now,  it  is  argued  that  what  the  14Ui  sec- 
tion shews  is  this,  that  it  is  impossible  that 
the  92nd  section  can  be  considered  as  in- 
corporated, for  this  reason,  when  this  rail- 
way was  made  there  was  a  provision  in  the 
14th  section,  that  no  buildings  should  be 
erected  upon  the  new  side  line  or  private 
railway  (which  included  part  of  that  which 
therefore  is  now  to  be  taken  from  the 
plaintiffs)  without  the  consent,  in  writing, 
of  the  company.  They  would  be  running 
over  this  railway,  therefore  the  company 
were  interested  in  seeing  that  nothing 
should  be  done  to  damage  them.  For 
what  purpose,  it  is  said,  stipulate  for  that, 
if  the  company  itself  is  to  become  the  pro- 
prietor of  the  manufactory,  as  an  adjunct 
to  which  the  private  railway  is  to  be 
erected?  But  the  same  answer  applies. 
The  company  may  become   the  proprie- 


tors, and  then  this  would  become  super- 
fluous. Of  course  they  could  not  give  a 
consent  in  writing  to  themselves.  They 
may  do  what  they  think  fit  with  their  own 
property.  It  may  be  that  they  may  not 
become  the  proprietors,  then  such  stipula- 
tion is  necessary. 

Then,  again  Mr.  Willes  has  particularly 
directed  our  attention  to  the  12th  section, 
which  he  says  is  inconsistent  with  the 
notion  that  the  92nd  section  was  part 
of  this  act.  The  12th  section  provides 
that  certain  properties  as  they  are  called, 
numbered  respectively  90,  91,  130,  131 
and  140  (being,  I  will  assume  for  the 
present,  all  of  them  manuflEkctories;  they 
are  all  either  houses  or  manufactories,  or 
something  that  would  come  within  the 
same  class  as  that  which  is  referred  to  in 
section  92.)— the  12th  section  enacts,  that 
the  company  shall,  and  they  are  hereby 
required  to  purchase  all  these  properties, 
being  all  included  within  the  line  of  devils 
tion,  but  not  apparently  according  to  the 
parliamentary  plan  that  was  handed  up  to 
us,  not  the  properties  that  would  be  taken, 
unless  there  ^ould  be  a  deviation  from 
the  intended  line  of  railway.  Then,  it  is 
said,  for  what  purpose  do  you  enact  that 
these  particular  manufactories  should  be 
taken  when  the  92nd  section  would  have 
effected  all  the  purposes  ?  That  is  a  com- 
plete fallacy.  The  92nd  section  only  gives 
authority  to  the  owner  of  a  manufSsctory  to 
insist  upon  the  whole  being  taken  if  any 
part  is  taken,  while  this  enactment,  as  to 
the  properties  numbered  90,  91,  130, 131, 
and  ]40,  positively  stipulates  that  they 
shall  take  the  whole  of  it.  It  is  obvious 
on  looking  at  the  plan,  that  a  large  portion 
of  this  must  have  been  taken  in  some 
way  to  stop  the  mouths  of  the  opposing 
parties,  who  were  the  owners  of  properties, 
because  they  cannot  use  them  all  for  Che 
purposes  of  the  railway ;  they  are  all  along 
out  of  the  line  that  was  contemplated, 
though  within  the  line  of  deviation;  and 
therefore,  I  conclude,  it  was  to  buy  off 
opposition  that  this  enactment  was  intro- 
duced. It  is  sufficient  for  the  purposes  of 
the  present  object  to  say,  that  it  is  a  per- 
fectly different  enactment  frxnn  the  92nd 
section.  The  92nd  section  does  not  say 
that  you  shall  take  every  manufactory 
that  is  within  your  line  of  deviation ;  but 
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it  says,  if  you  take  a  part  of  the  manufac- 
tory you  shall,  if  the  owner  wishes  it,  take 
the  whole  of  the  manufactory.  What  is 
enacted  hy  the  12th  section  is  different, 
namely,  with  regard  to  five  several  manu- 
factories within  the  line  of  deviation,  hut 
not  prohahly  in  the  line  that  will  be 
touched  by  the  railway,  you  shall  take  and 
pay  for  those  whether  you  use  them  or  not. 
It  appears  that  this  also  wholly  fails  as  a 
reason  for  inducing  us  to  suppose  that  the 
92nd  section  is  inconsistent  with  the  pro- 
visions of  this  act.  •  ♦  Now,  that  being  the 
state  of  the  case,  the  conclusion  at  which 
we  have  arrived  is,  that,  in  point  of  fact, 
the  property  that  the  railway  company  has 
given  notice  to  take  was,  at  the  time  they 
gave  the  notice,  part  of  the  manufactory, 
and  that  the  92nd  section  entitles  the 
owners  of  the  remaining  part  of  that  manu- 
factory to  insist  upon  the  whole  being 
taken. 

The  only  remaining  question  (which 
has  now  been  raised  for  the  first  time — it 
came  upon  us  entirely  by  surprise),  is  that, 
although  they  had  given  notice  in  the  ordi- 
nary way  that  they  meant  to  take  the  land, 
they  are  now  entitled,  if  they  cannot  take 
the  land,  to  burrow  under  it  as  it  were,  to 
make  a  tunnel,  which  they  say  they  are 
able  and  willing  to  do  without  taking  or 
touching  any  part  of  the  surface.  It  is  a 
sufiicient  answer  to  that  argument  to  say, 
that  it  has  been  raised  since  the  matter 
was  before  us,  and  since  we  granted  the 
interim  injunction.  The  notice  is  a  notice 
which  entitles  them  to  take  the  land  if  they 
are  not  restrained  from  proceeding  under 
that  notice.  Many  arguments  were  urged 
to  shew  the  title  of  the  defendants  to  make 
a  tunnel.  It  was  said,  suppose  the  manu- 
factory was  at  the  top  of  a  hill,  and  you 
were  burrowing  under  it  at  the  distance 
of  1,000  feet,  are  you  then  taking  part  of 
the  manufactory?  I  do  not  feel  myself 
called  upon  to  answer  that  question  ;  but 
if  I  were,  I  rather  believe  that  you  are,  on 
the  principle  of  the  maxim  "  Cujus  est 
solum  ejus  est  usque  ad  inferos.**  Do  you 
mean  to  say  that  if  you  were  an  inch  below 
the  surface  you  would  not  take  a  part  of 
the  manufactory  ?  It  might  all  fall  down 
if  you  undermined  any  portion  of  it ;  and 
I  am  rather  inclined  to  think  that,  however 
Nxw  SxBiss,  XXL— Chaso. 


deep  below,  it  would  be  within  that  enact- 
ment. If  that  has  been  a  casus  omissus , 
I  think  it  ought  to  be  construed  in  a  way 
most  favourable  to  those  who  have  been 
seeking  to  defend  their  property  from  inno- 
vation. I  do  not  think  that  arises,  be- 
cause here  is  a  notice  to  take  the  land, 
and  upon  that  notice  they  are  proceeding 
to  take  it  in  the  ordinary  way.  That  is 
virtually  what  was  contemplated  when 
the  notice  was  given ;  and  it  is  perfectly 
obvious  from  the  language  of  the  bond 
they  gave,  that  that  is  what  they  are  to  do; 
for  they  have  given  a  bond  under  the  83rd 
section  to  enter,  and  in  that  bond  they 
have  stated  thus,  that  150/.  has  been 
assessed  as  the  value  of  the  purchase  in 
fee  simple  of  the  messuage,  tenements, 
hereditaments,  and  the  several  lands  men- 
tioned numbered  161,  and  that  350/.  has 
been  assessed  as  the  value  for  severance. 
It  is  perfectly  obvious  that  what  is  meant 
is,  that  they  are  to  take  land,  and  pay 
150/.  for  the  value  of  the  building,  and 
350/.  for  the  inconvenience  occasioned  by 
the  severance.  This  is  the  way  they  put  it 
themselves ;  and  I  cannot  but  come  to  the 
conclusion  that  this  is  a  mere  afterthought. 
I  do  not  think  they  would  have  the  liberty 
of  doing  it,  unless  they  had  given  a  proper 
notice  for  the  purpose ;  but  it  is  quite 
obvious  either  they  are  entitled  under  this 
notice  to  take  the  land  or  to  do  nothing. 

I  think,  therefore,  the  plaintiffs  are  enti- 
tled to  the  relief  they  ask.  The  injunction, 
therefore,  will  be  made  perpetual  in  the 
terms  in  which  it  was  made  before,  except 
with  this  suggestion  :  that  there  should  be 
something,  I  think,  of  this  sort :— the  plain- . 
tiffs  being  ready  and  willing,  and  under- 
taking to  make  a  good  title  to  the  same,  and 
to  convey  the  same.  I  suppose  there  will 
be  no  difficulty  about  that.  Of  course,  if 
they  have  not  a  good  title  to  the  manufac- 
tory they  will  not  be  able  and  willing  to 
convey  it. 

Lord  Justice  Knight  Bruce. — I  have 
but  a  very  few  words  to  say  after  what 
Lord  Cranworth  has  said,  being  very 
clearly  of  opinion  that  the  plaintiffs  are 
entitled  to  a  decree, — ^perhaps  the  few 
words  I  am  about  to  say  are  superfluous. 
I  continue  to  entertain  an  opinion  differing 

5B 


788 


COURTS  OF  CHANCERY: 


[New  SxsiEi 


firom  the  judgment  which  I  hold  in  the 
highest  respect  and  estimation,  upon  the 
question  of  the  effect  of  the  12th,  13th  and 
1 4th  sections.  I  am  of  opinion  for  the  mere 
reason  that  it  is  competent  to  the  plaintiffs, 
if  they  should  think  fit,  to  sell  part  and 
not  the  whole,  that  those  three  sections  do 
not  prevent  the  application  or  incorpora- 
tion of  the  92nd  section  in  the  special  act. 
I  am,  however,  clearly  of  opinion,  upon 
the  undisputed  facts  of  the  case,  that,  whe- 
ther the  state  of  the  property  at  the  time 
when  the  notice  of  June  last  was  given, 
or  at  the  time  of  the  passing  of  the  spe- 
cial act,  is  regarded  for  the  purpose,  the 
land  which  the  company  require  is  part 
of  the  plaintiffs'  manufactory  within  the 
meaning  of  the  92nd  section,  incorporated, 
as  I  have  said  that  I  think  it  is,  in  the 
special  act.  ♦  »♦ 

Then,  with  regard  to  the  design  now 
said  to  he  practicahle,  and  intended,  of 
carrying  the  railway  under  the  surface 
of  the  land  in  question,  in  such  a  manner 
as  not  to  disturb  or  interfere  with  it,  one 
sufficient  answer  to  that  has  been  stated 
independently  of  others  that  might  be 
given,  which  is  this,  that  the  notice  of 
June  was  a  notice  to  purchase  merely  and 
absolutely  the  fee  simple  of  the  land  spe- 
cified in  it.  That  notice  (whether  amount- 
ing to  a  contract  or  a  declaration  of  inten- 
tion, forbidden  by  law  to  be  receded  from, 
is  of  no  importance)  had  the  effect  of  a 
contract,  and,  moreover,  the  effect  of  giv- 
ing the  plaintiffs  the  right  to  say  that  their 
lands  should  not  be  taken,  that  their  land 
should  not  be  used  (I  mean  the  land  men- 
tioned in  the  contract),  unless  if  they  de- 
sired to  sell  the  whole  of  the  manufactory, 
the  defendants  should  purchase  it.  From 
that  position  the  defendants,  however 
desirous  to  recede,  are,  in  my  opinion,  not 
entitled  to  recede. 

Substantially,  therefore,  I  agree  entirely 
that  the  decree  must  be  with  the  plaintiffs ; 
and  I  believe  that  my  learned  Brother  also 
agrees  with  me,  that  these  defendants  ought 
to  pay  the  costs  of  the  suit,  including  the 
costs  of  the  original  motion  for  the  injunc- 
tion. 


LoBDs  Justices,  f  ^BLLESLEY  t.WELLESLEY. 
Ift'iS  -^  ^^*  COUNTESS  OF  MORN- 

Feb.  27.       i      '''''''''''   "'  ^^^  *^^ 

V.      O^  MORNINGTON. 


Married  Woman  suin^  in  Formd  Pauperis 
— Costs, 

The  Court  of  Chancery  having  given  a 
married  lady  leave  to  sue  in  foimi  pauperis, 
on  evidence  that  she  could  not  procure  a 
next  friendj  made  a  decree  in  her  favour. 
One  of  the  defendants  appealed^  but  the 
appeal  was  dismissed^  with  costs: — Held^ 
that  the  appellant  defendant  must  pay  the 
lady  herself  dives  costs. 

On  the  23rd  of  July  1848,  the  Countess 
of  Momington,  then  living  apart  from  her 
husband,  obtained  from  the  late  Viee 
Chancellor  of  England  leave  to  sue  tii 
formd  pauperis f  on  an  affidavit  of  her  po- 
verty, and  that  she  was  unable  to  procure 
any  one  to  act  as  her  nejtt  friend.  In  the 
month  of  July  1849  the  two  above-men- 
tioned causes  came  to  a  hearing,  the  ques- 
tion being  whether  the  lady  had  a  right  to 
have  all  the  means  which  were  put  in  the 
power  of  Lord  Momington  (one  of  the 
defendants),  acted  upon  by  Lord  Wellealey, 
his  son  by  a  former  marriage,  (the  other 
defendant),  so  as  to  carry  into  effect  as  &r 
as  possible  a  certain  agreement,  under  which 
Lady  Momington  would  be  entitled  to  an 
annuity  of  1,000/.  a  year,  when  the  same 
learned  Judge  decided  in  the  lady's  favour. 
From  this  decree  Lord  Wellesley  appealed ; 
but,  after  hearing  arguments,  their  Lord- 
ships, being  of  opinion  that  there  was  "  no 
colour,  no  shadow,  no  pretence  for  the 
appeal,"  agreed  that  it  must  be  dismissed, 
and,  if  possible,  with  costs.  Counsel  were, 
therefore,  directed  to  argue  the  question 
whether  the  lady,  a  peeress  of  the  realm, 
having  sued  as  a  pauper,  could  claim  her 
costs  on  the  dismissal  of  an  unsuccessful 
appeal,  in  the  usual  way. 

Mr,  Bethell,  Mr,  Lloyd,  and  Mr,  NaUer^ 
for  the  appellant,  submitted  that  the  plain- 
tiff, suing  ffi  formd  pauperis^  was  only 
entitled  to  such  costs  as  she  had  sus- 
tained out  of  pocket ;  but  no  cases  were 
cited. 
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Mr.  Roli,  Mr.  WUlcock,  and  Mr.  Free- 
Ung^  for  Lady  Momington,  argued  that 
being  successfiil,  her  ladyship  was  entitled 
to  the  costs  in  the  same  manner  as  any 
other  suitor,  and  relied  on,  as  a  modem 
authority,  the  case  of  Rvbery  y.  Morr%${\\ 
where  Lord  Cottenham  laid  it  down  that 
it  was  "  most  consistent  with  principle, 
and  most  reconcileaUe  with  the  weight  of 
authority,  to  hold  that  any  party  asserting 
an  unfounded  claim  by  a  biU,  or  resisting  a 
well-founded  claim  by  answer,  should  not 
profit  by  the  poverty  of  his  opponent,  but 
should,  upon  failure,  pay  the  ordinary  costs 
of  the  litigation.' 


on  the  point  spoken  of  on  his  behalf,  he, 
too,  can  come  here,  and  this  Court  will 
hear  him.  At  present  the  order  is,  that 
the  appeal  be  dismissed,  with  costs* 


»i    • 


Lord  Justice  Knioht  Bruce.  —  The 
reason  is  plain  enough  :  professional  men 
are  engaged  to  afford  their  aid  and  experi- 
ence to  the  pauper,  and  not  to  the  pauper's 
opponent.  These  costs  ought,  in  my 
opinion,  according  to  the  weight  of  autho- 
rities, to  be  dives  costs ;  but  then  comes 
the  difficulty,  there  being  no  next  friend 
to  whom  they  are  to  be  paid.  The  Coun- 
tess is  a  married  lady,  and  therefore  the 
Earl  would  be  entitled  to  the  money  when 
paid.  I  can  hardly  conceive  it  possible 
that  Lord  Momington  will  interfere  with 
their  receipt, 

Mr.  Lloyd. — Lord  Wellesley,  the  un- 
successful appellant,  is  in  this  difficulty : 
that  he  is  ordered  to  pay  costs,  and,  con- 
fessedly, the  hand  to  receive  those  costs  is 
uncertain.  He  may  incur  hazard  of  double 
payment  should  he  pay  to  the  wrong 
person. 

Lord  Justice  Lord  Cranworth. — If 
the  Court  had  authority  to  permit  Lady 
Momington  to  sue  without  a  next  friend, 
and  that  authority  has  not  been  called  in 
question,  it  has  now  authority  to  do  all 
necessary  acts  consequential  upon  it.  The 
costs  must  be  the  usual  dives  costs,  and 
the  order  will  be  made  in  the  ordinary 
way:  and,  on  the  one  hand,  if  there  be 
any  difficulty  raised  whether  Lady  Mom- 
ington can  receive  them,  her  ladyship  can 
come  to  the  Court,  while,  on  the  other 
hand,  if  Lord  Wellesley  finds  any  difficulty 

(1)  1  Hall  &  Tw.  400 ;  i.  c.  1  Mac.  &  Oor.  418  ; 
IS  Law  J.  Kcp.  (N.t.)  Chaac.  444. 


LOBDS  JUSTICBS.  '\ 

1852.  > 

March  30.    J 


In  re  Richards. 


LuncLCf^Leave  to  attend  Inquisition. 

A  party  interested  under  a  deed  executed 
ten  years  back  was  allowed  to  attend  the 
execution  of  a  commission  de  lunatico  in- 
quirendo  when  the  lunacy  was  alleged  to 
have  existed  for  a  period  antecedent  to  the 
date  of  the  deed,  btU  upon  an  undertaking  to 
abide  by  such  order  as  the  Court  might  make 
as  to  the  party^s  own  costs  and  the  increased 
costs  occasioned  by  the  attendance  at  the  tn- 
quisition. 

The  petition  in  this  case  was  presented 
by  an  infant  by  his  next  friend,  which 
stated  that  a  commission  de  lunatico  in^ 
quirendo  had  been  issued  against  Mr. 
Richards,  of  which  the  petitioner  had  re- 
ceived no  notice,  and  of  which  he  had  only 
casually  heard  within  the  last  three  days ; 
that  the  commission  was  issued  on  an 
allegation  of  a  lunacy  having  existed  for 
thirty-five  years ;  that  Mr.  Richards,  the 
alleged  lunatic,  had,  by  deed,  dated  the 
14th  of  January  1842,  made  a  settlement 
of  his  property,  whereby,  after  reserving 
a  life  interest  to  himself,  he  settled  a  life 
interest  on  the  father  of  the  petitioner, 
then  a  life  interest  on  the  infant  himself, 
and  then  declared  various  trusts  over  for 
the  benefit  of  other  parties ;  that  the  com- 
mission was  issued  at  the  instance  of  a  first 
cousin  and  of  a  third  cousin  of  the  alleged 
lunatic,  and  that  the  petitioner  was  the 
child  of  a  first  cousin  ;  that  the  petitioner's 
father  was  dead,  and  that  the  petitioner 
was  therefore  interested  in  the  property, 
subject  only  to  the  life  estate  of  the  alleged 
lunatic ;  that  the  day  appointed  for  the 
holding  of  the  inquisition  was  the  1st  of 
April  then  next,  and  that  the  petitioner 
feared  great  injury  would  result  to  him 
unless  he  were  permitted  to  be  represented 
at  the  hearing  of  such  commission,  and  he 
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therefore  prayed  leave  to  attend  accord- 
ingly. 

Sir  W,  P,  Wood  and  Mr.  Locock  Webb, 
in  support  of  the  petition. — In  Re  Nesbiti 
(1),  before  Lord  Cottenham,  the  rule  is 
recognized,  which  is  not  now  denied,  that 
mere  relationship  without  interest  will 
not  give  a  title  to  ask  leave  of  the  Court 
to  be  present  at  the  execution  of  a  com- 
mission. But  his  Lordship,  on  a  petition 
by  parties  who  were  interested  under  a 
settlement,  praying  for  leave  to  attend, 
distinctly  declared  that  the  application  was 
in  the  discretion  of  the  Court,  and  added, 
'*  It  is  for  the  interest  of  all  parties  that  the 
truth  should  be  ascertained ;  and  there- 
fore, although  it  occasions  some  additional 
expense,  unless  the  estate  be  a  very  poor 
one,  it  IS  desirable  that  they  should  have 
leave  to  attend.*'  That  this  infant  has  an 
interest  no  one  can  dispute,  and  a  very 
material  interest  too,  and  that  there  is 
hazard  of  that  interest  not  being  properly 
protected  except  by  an  attendance  on  his 
behalf  is  but  too  probable,  since  he  had 
no  notice  of  the  issuing  of  the  commission. 

Mr.  Karslake,  contra. — The  only  recog- 
nized ground  for  the  allowance  of  any  party 
to  attend  at  the  execution  of  an  inquisition 
such  as  this,  is  the  protection  of  the  interest 
of  the  alleged  lunatic ;  and  so  it  is  laid 
down  in  Ex  parte  Snooks  in  re  Watts  (2), 
by  Lord  Lyndhurst,  where  his  Lordship 
said  he  would  not  be  the  first  to  make  an 
order  giving  leave  for  the  attendance  of 
a  party  whose  object  was  not  to  shew  that 
the  person  was  not  insane,  but  to  fix  a 
particular  date  to  the  commencement  of 
the  lunacy,  with  a  view  to  his  own  interest, 
and  not  to  the  interest  of  the  lunatic. 
And  on  a  subsequent  day  and  on  another 
petition  in  the  same  matter,  Lord  Lynd- 
hurst said,  *'  I  do  not  think  there  is 
any  case  to  be  found  in  which  a  party  has 
been  allowed  to  intervene  for  an  object  of 
the  kind  here  stated,  I  mean  where  the 
object  is  not  to  benefit  the  lunatic,  but  the 
party  himself  who  makes  the  application." 
That  case  seems  firom  the  report  not  to 
have  been  mentioned  again.  Now,  the 
allegation  of  this  petition  that  the  petitioner 

(1)2  Phill.  246. 

(2)  1   Ibid.   512;  s.  c   14  Law  J.  Rep.  (n.8.) 
Cbftoe.  241. 


fears  that  great  injury  will  result  to  him 
if  the  execution  of  the  commission  be  not 
attended  on  his  behalf,  shews  that  the  pur- 
pose was  not  the  benefit  of  the  alleged 
lunatic,  but  the  advantage  of  some  other 
party  ;  and  therefore,  on  the  authority  of 
Ex  parte  Snook  and  of  Ex  parte  Newbury 
(3),  recognizing  the  same  principle,  the 
petition  ought  to  be  dismissed. 

Lord  Justice  Knight  Bruce.— Speak- 
ing for  myself  I  should  have  been  disposed, 
without  the  authority  cited  in  support  of 
the  petition,  to  grant  the  prayer.  My 
impression  is,  that,  as  counsel,  I  have  been 
engaged  to  attend  the  execution  of  an 
inquisition  for  the  sole  purpose  of  seeing 
that  the  lunacy  was  not  carried  back  beyond 
a  certain  date,  my  clients  being  no  further 
interested  than  in  that  fact.  Here  the  pur- 
pose for  which  the  attendance  is  sought, 
is  plain.  If  the  petitioners  will  xmder- 
take  to  abide  by  any  order  the  Court  may 
make  as  to  costs — not  only  their  own  costs, 
but  the  costs  so  far  as  they  may  be  in- 
creased by  their  attendance  at  the  inquisi- 
tion— I  am  disposed  to  give  leave  to  the 
infant  by  his  next  friend  to  attend.  I  do 
not  say  I  should  not  have  acted  upon  the 
reasoning  given  in  the  petition  ;  but  the 
fact  that  the  lunacy  is  said  to  have  existed 
for  thirty-five  years  is  quite  sufficient  for 
me. 

Lord  Justice  Lord  Cranworth. — I 
consider  that  the  order  should  be  made  on 
the  undertaking  spoken  of  by  my  learned 
Brother  being  given.  The  object  of  the 
attendance — a  very  reasonable  object— of 
course  is,  to  prevent  the  finding  of  the  jury 
overriding  the  settlement. 

Sir  W.  P.  Wood.— The  undertaking  is 
given,  and  the  order,  therefore,  will  be  as 
prayed. 


ALCOCK  V.  ALCOCK. 


Parker,  V.C") 
April  16.     3 

Married  Woman,  Next  Friend  of- — SeeU" 
rityfor  Costs. 

The  next  friend  of  a  married  woman  vent 
to  reside  abroad.     The  defendant  was  held 

(3)  Referred  to  I  Phill.  513. 
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entitled  either  to  security  for  costs  from  this 
next  friend^  or  to  have  a  new  next  friend 
appointed. 

The  next  friend  of  a  feme  covert  went 
to  reside  in  America. 

This  was  a  motion,  on  the  part  of  the 
defendant,  that  the  next  friend  might  give 
security  for  costs,  or  that  a  new  next  friend 
might  be  appointed. 

Mr.  Anderson^  for  the  motion. 
Mr.  Cole  opposed  it,  and  cited  Drinan 
V.  Mannix  (1). 

Parker,  V.C.  said,  that  there  was  no 
difference  in  this  respect  between  a  next 
friend  and  a  plaintiff.  Security  for  costs 
must  be  given,  or  a  new  next  friend  must 
be  appointed,  and  that  the  proceedings  in 
the  mean  time  must  be  stayed. 


WILSON  V,  BENNETT. 


Parker,  ¥.0.7 
April  27.     S 

Will — Construction — Power  of  Sale-^ 
Devise  of  Trust  Estates, 

A,  devised  freehold  and  leasehold  estates 
to  B,  and  C,  their  heirsy  executors^  administra* 
tors  and  assigns,  with  a  power  for  B,  and 
C,  or  the  survivor  of  them,  his  heirs,  execu- 
tors and  administrators,  to  sell  the  devised 
property.  A,  survived  B,  and  died,  leaving 
C,  his  heir-at-law,  and  having  by  his  will 
devised  all  his  trust  estates  to  C,  and  D,  and 
appointed  them  his  executors: — Held,  that 
neither  C,  alone,  nor  C,  and  D,  together, 
had  the  power  of  selling  estates  devised  by  A, 

The  case  of  Wilson  v.  Bennett  is  reported 
in  20  Law  J,  Rep,  (n.s.)  Chanc.  279. 

After  the  decision  in  that  case  had 
been  pronounced,  it  was  ascertained  that 
S.  Wilson  was  the  heir-at-law  of  the  sur- 
viving trustee.  The  special  case  was 
amended  by  inserting  that  fact,  and  was 
set  down  to  be  argued  again. 

The  case  then  assumed  this  form.-^N. 
Hyde  devised  his  real,  personal,  copyhold, 
and  leasehold  estate  to  J.  Hyde,  J.  Wilson, 
and  J.  Leigh,  their  heirs,  executors,  ad- 

(1)  8  Dr.  &  War.  164. 


ministrators  and  assigns,  and  empowered 
his  trustees,  and  the  survivors  and  sur- 
vivor of  them,  his  heirs,  executors  and 
administrators,  to  sell  his  said  property. 
J.  Wilson  survived  the  other  trustees,  and 
died  leaving  S.  Wilson  his  heir-at-law,  and 
having,  by  his  will,  appointed  S.  Wilson 
and  P.  Wilson  to  be  his  executors,  and 
devised  to  them  all  the  estates  vested  in 
him  on  trust. 

The  question  argued  was,  whether  S. 
Wilson,  as  the  heir  of  the  surviving  trustee, 
and  S.  Wilson  and  P.  Wilson,  as  the  de- 
visees of  the  trust  estates,  could  compel  a 
purchaser  to  take  a  title  from  them. 

Mr,  Matins  and  Mr,  Humphry,  and  Mr. 
Russell  and  Mr,  Hardy,  and  Mr,  Osborne, 
for  the  different  parties. 

The  following  cases  were  cited — 

Bradford  v.  Belfield,  2  Sim.  264. 
Cooke  V.  Crawford,  13  Ibid.  91 ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  406. 
TitUy  V.  Wolstenholme,  7  Beav.  425 ; 

s.  c.  13  Law  J.  Rep.  (n.s.)  Chanc. 

410. 
Miller  v.  Priddon,   18   Law  J.  Rep. 

(n.s.)  Chanc.  226,  affirmed  by  the 

Lords  Justices,  supra,  421. 

Parker,  V.C.  said,  that  the  case  of 
Cooke  V.  Crawford  had  often  been  mis- 
understood. It  was  not  an  authority  that 
a  trustee  ought  not  to  devise  trust  estates, 
but  that,  if  a  trustee  had  an  estate  and 
also  a  power,  he  might  devise  the  estate, 
but  could  not  devise  the  power.  The 
present  title  was  too  doubtful  to  com- 
pel a  purchaser  to  accept  it.  The  power 
was  intended  to  be  exercised  by  the  per- 
sons who  had  the  estate ;  and,  now  that 
the  estate  and  power  had  been  severed, 
the  persons  who  entered  into  the  contract 
had  not  the  power  to  sell  the  estate.  The 
contract  could  not  be  enforced. 


L,V.C.\ 

8.       / 


FOOTNER  V,  STURGIS. 


Parker, 
July 

Judgment  Creditor — Foreclosure — Sale, 

On  a  claim  by  a  judgment  creditor  against 
his  debtor  in  respect  of  certain  real  estate  6e- 
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longing  to  the  debtor,  the  Court  refused  to 
give  a  decree  of  foreclosure  * 

This  was  a  claim  filed  by  a  judgment 
creditor  seeking  to  have  the  benefit  of  his 
judgment  against  some  real  estate  belong- 
ing to  the  debtor. 

Mr.  HaUett,  for  the  plaintiff,  asked  for  a 
foreclosure,  and  cited  Ford  v.  WasteU  (1), 
in  which  case  it  appeared  that  a  decree  for 
foreclosure  had  been  made  at  the  instance 
of  a  judgment  creditor. 

Parker,  V.C.  declined  to  give  a  decree 
for  foreclosure,  and  made  an  order  for  the 
sale  of  the  property. 


WIGGINS  p.  WIGGINS. 


KiNDERSLBY, 

V.C. 

April  30 ; 
May  5. 

Will — Construction — Residuary  Bequest 
^Children  living  at  Death. 

A  testator  gave  to  his  wife  all  his  stock 
in  tradCi  working  jewellery  and  implements 
of  every  description  whatsoever ^  and  aU  his 
book  debts,  ready  cash,  money  in  the  funds, 
bills,  bonds,  notes,  or  other  securities  whatso^ 
€ver,  for  her  life,  if  she  should  so  long  con- 
tinue  his  widow ;  but  at  her  death,  or  second 
marriage,  he  gave  the  said  stock  in  trade, 
monies,  debts  and  assets,  and  also  all  his 
household  furwUure,  to  be  equally  divided 
among  the  children  he  then  had,  or  might 
thereafter  have.  But  in  case  his  wife  should 
not  marry  again,  then  the  testator  bequeathed 
to  her,  all  and  every  his  personal  estate  and 
effects  whatsoever  for  her  Ufe,  and  the  same 
to  be  equally  divided  amongst  such  of  his 
children  as  should  be  living  at  her  decease, 
share  and  share  alike  :^^Held,  that  the 
first  clause  in  the  will  was  not  intended  to  be 
a  specific  bequest,  and  the  last  a  residuary 
bequest ;  but  that  both  clauses  were  intended 
to  deal  with  the  whole  property,  and  were 
applicable  to  different  events:  the  first 
applying  to  the  testator's  widow  marrying 
again,  the  latter  to  her  dying  without  mar^ 
rying  again ;  and  the  latter  event  being  the 

(1)  2PhilI.691. 


one  which  happened,  the  children  living  at 
her  death  became  entitled,  to  the  exclusion  of 
the  representatives  of  those  who  had  died. 

A  question  was  raised  in  this  case  upon  the 
construction  of  the  will  of  Clarke  Wiggins, 
a  working  jeweller,  dated  the  17th  of  Sep- 
tember 1809,  which  was  in  the  following 
terms : — "  First,  I  will  and  direct  that  aU 
my  just  debts,  funeral  expenses,  and  the 
expenses  of  proving  this  my  will  be  fully 
paid  and  discharged  by  my  executrix 
hereinafter  named,  as  soon  as  conveniently 
may  be  after  my  decease.  And  I  hereby 
give  and  bequeath  to  my  dear  wife,  Ann 
Wiggins,  all  and  every  my  stock  in  trade, 
working  jewellery  and  implements  of  every 
description  whatsoever,  and  also  all  my 
book  debts,  sum  and  sums  of  money  due 
or  owing  to  me  from  any  person  or  persons 
whomsoever,  all  the  ready  cash  that  may 
be  in  my  house  at  the  time  of  my  decease, 
money  in  the  public  stocks  or  funds,  bills, 
bonds,  notes,  or  other  securities  whatso- 
ever, for  and  during  the  term  of  her  natural 
life,  if  she  shall  so  long  continue  my  widow. 
But  it  is  my  mind  and  will  that  at  her 
death,  or  in  case  she  marry  again  after  my 
decease,  then  that  the  said  stock  in  trade, 
monies,  debts  and  effects,  and  also  all  my 
household  furniture,  which  I  hereby  give 
to  her  for  her  sole  use  and  benefit,  for  and 
during  the  term  of  her  natural  life,  if  she 
shall  so  long  continue  my  widow,  shall 
belong  to,  and  I  do  hereby  give  and  devise 
the  same  to  be  equally  divided,  share  and 
share  alike,  among  the  children  that  I  now 
have,  or  may  hereafter  have  by  my  said 
wife.  But  in  case  my  wife,  Ann  Wiggins, 
shall  not  marry  again  after  my  decease, 
then  I  do  hereby  will  and  direct  that  she 
shall  peaceably  have  and  enjoy,  and  I  do 
hereby  give  and  bequeath  to  her  all  and 
every  my  personal  estate  and  effects  what- 
soever, for  and  during  the  term  of  her 
natural  life,  and  the  same  to  be  equally 
divided  to  and  amongst  such  of  my  chil- 
dren as  shall  be  living  at  her  decease,  share 
and  share  alike.  And  I  do  hereby  appoint 
my  said  dear  wife  sole  executrix  of  this 
my  will ;  hereby  revoking  all  former  wills 
by  me  at  any  time  heretofore  made." 

The  testator  died  soon  after  the  date  of 
his  will  (which  was  proved  on  the  5th 
of  October  1809),  leaving  his  widow  and 
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six  children  surviving  bim.  A  snit  was 
then  instituted  by  &e  children  against 
their  mother  for  an  account,  and  upon 
a  decree  in  the  suit,  the  property  of  the 
testator  was  ordered  to  be  brought  into 
court.  The  widow  having  lately  died, 
leaving  three  children  only  surviving  her, 
the  said  three  children  presented  a  petition, 
praying  that  they  might  be  declared  en- 
titled to  the  money  equally  between  them* 
This  was  opposed  by  the  representatives 
of  the  three  deceased  children  who  claimed 
to  be  entitled  to  share  in  the  property. 

Mr.  MaUns  and  Mr.  Eddis^  in  support 
of  the  petition,  contended  that  there  were 
two  distinct  clauses  in  this  will.  In  the 
first,  provision  was  made  by  the  testator 
for  his  widow  marrying  again,  and  in  that 
case  all  his  chOdren  were  to  share  equally 
in  the  property ;  but,  in  the  second  clause, 
the  testator  provided  that  if  his  widow 
should  die  without  marrying  again,  those 
children  only  who  should  be  alive  at  her 
decease  were  to  take.  It  was  clear  that 
the  testator  intended  to  give  the  whole  of 
his  property  in  both  clauses.  The  second 
event  contemplated  was  that  which  hap« 
pened,  and  consequently  the  petitioners, 
who  were  the  only  children  alive  at  the 
death  of  the  widow,  would  be  entitled  to 
the  whole  of  the  property,  equally  to  be 
divided  between  them. 

The  following  cases  were  cited : — 

Sherrati  v.  Bentley,  2  Myl.  &  K.  149. 
Marrall  v.  SuUon,  1  Ph.  533  ;  s.  c.  14 
Law  J.  Rep.  (n.s.)  Chanc.  266. 

Mr.  Chandless  and  Mr.  Fisher,  contra, 
submitted  that  the  evident  intention  of  the 
testator  was  to  provide  for  all  his  children  ; 
but  if  the  latter  clause  were  to  prevail, 
independently  of  the  first,  the  issue  of 
deceased  children  would  be  wholly  unpro- 
vided for.  The  first  clause  was,  in  fact, 
a  specific  bequest,  and  the  latter  clause 
was  a  residuary  bequest.  If  it  were  held 
that  both  clauses  comprised  the  whole  of 
the  property,  then  they  would  be  repug- 
nant, and  the  general  intention  of  the  tes- 
tator must  be  collected  from  the  whole 
will.  There  could  be  no  reason  for  sup- 
posing that,  in  the  event  of  his  widow  mar- 
rying again,  the   testator  meant   to  give 


the  property  to  all  his  children,  but  if  she 
should  not  marry  again,  then  only  to  such 
children  as  were  living  at  her  death  :  such 
an  intention  would  be  repugnant  to  com- 
mon sense. 

The  following  authorities  were  cited  : — 

Cook  V.  Oakley,  1  P.  Wms.  302. 
Rowlings  v.  Jennings,  13  Ves.  39. 
Sims  V.  Doughty,  5  Yes.  243. 

Judgment  reserved. 

May  5. — ^Kinderslbt,  V.C. — This  will 
is  very  inartifidally  and  inaccurately  drawn, 
but  one  thing  is  clear,  namely,  that  it  was 
the  testator's  intention  that  his  widow  was 
to  have  the  whole  of  his  personal  estate 
during  her  life,  provided  she  so  long  con- 
tinued his  widow;  and  after  her  death,  or 
after  her  second  marriage,  it  is  also  clear  that 
he  meant  the  property  to  go  to  some  class 
or  classes  of  his  children,  either  to  all,  or 
to  some  class;  and  with  regard  to  the 
benefit  which  he  intended  for  the  wife,  it 
was  that  her  life  interest  should  be  deter- 
minable on  her  second  marriage. 

Now,  the  last  clause  in  the  will  is  as  dis- 
tinct as  it  is  possible  for  anything  to  be.  *'  In 
case  my  wife  shall  not  marry  again,  then 
I  hereby  will  and  direct  that  she  shall 
peaceably  have  and  enjoy,  and  I  do  hereby 
give  and  bequeath  to  her  all  and  every  my 
personal  estate  and  efieCts  whatsoever,  for 
and  during  the  term  of  her  natural  life." 
So  far,  nothing  can  be  more  plain  and  dis- 
tinct, but  that  if  she  continues  single  and 
his  widow  after  the  testator's  death,  she  is 
to  have  and  enjoy  the  whole  of  his  per- 
sonal estate  and.efiiects  whatsoever  during 
the  term  of  her  natural  life  ;  then  it  goes 
on,  *'  and  the  same  to  be  equally  divided 
to  and  amongst  such  of  my  children  as 
shall  be  living  at  her  decease,  share  and 
share  alike."  So  far,  of  course,  if  there 
had  been  nothing  more  in  the  will  it  is 
clear  that  there  never  could  be  an  argu- 
ment raised  on  the  question,  and  that  is 
the  very  event  which  has  happened. 

But  then  there  is  the  clause  in  the  prior 
part  of  the  will,  on  which  the  question  is 
raised,  whether  that  prior  part  of  the  will 
does  not  vary  the  construction  which  ought 
to  be  put  on  the  plain  words  of  the  last 
clause.     By  that  prior  part  of  the  will  the 
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testator  has  purported  to  give  to  his  wife 
(not  in  terms)  all  and  every  his  personal 
estate  whatsoever,  by  description,  in  this 
way,  "all  and  every  my  stock  in  trade, 
working  jewellery  and  implements  of  every 
description  whatsoever,"  that  is  a  specific 
portion ;  ''  also  all  hook  debts,"  that  is 
another  specific  portion ;  ''  sum  and  sums 
of  money,  ready  cash  in  my  house," 
&c.,  that  is  another  specific  portion  of 
the  personal  estate ;  "  money  in  the  pub- 
lic stocks  or  funds,  bills,  bonds,  notes  or 
other  securities,"  and  so  on.  In  this 
manner  he  gives  a  variety  of  goods  and 
chattels  personal,  not  in  terms,  comprising 
the  whole  of  his  personalty ;  indeed,  it  is 
clear  that  he  could  not  have  intended  to 
comprise  the  whole  of  his  personal  estate, 
because  in  the  very  next  branch  of  the 
will  he  mentions  another  kind  of  personal 
property,  which  he  knew  that  he  had,  and 
therefore  merely  meaning  to  describe  some 
parts,  '^for  and  during  the  term  of  her 
natural  life,  if  she  shall  so  long  continue 
my  widow ;  but  it  is  my  mind  and  will  that 
after  her  death,  or  in  case  she  marry  again 
after  my  decease,  then  that  the  said  stock 
in  trade,  monies,  debts  and  effects"  (the 
whole  of  which  he  had  before  described), 
**  and  also  all  my  household  furniture,  which 
I  hereby  give  to  her  for  her  sole  use  and 
benefit,  for  and  during  the  term  of  her 
natural  life,  if  she  shall  so  long  continue 
my  widow,  shall 'belong  to,"  (that  is  an* 
other  specific  portion  of  personal  estate) ; 
*'  and  I  do  hereby  give  and  devise  the  same 
to  be  equally  divided  share  and  share  alike 
among"  (not  the  children  living  at  her 
death,  or  at  her  second  marriage,  but 
among)  "  the  children  that  I  now  have  or 
may  hereafter  have." 

Now,  I  observe,  that  the  testator's  will 
is  dated  the  17th  of  September  1809,  the 
precise  date  of  his  death  is  not  stated,  but 
I  find  that  the  will  was  proved  on  the  5th 
of  October  1809,— that  is,  the  will  was 
proved  eighteen  days  after  the  date  of  the 
will,  and  I  must,  therefore,  presume  that 
the  testator  must  have  died  almost  imme- 
diately after  making  his  will, — ^a  very  few 
days  after ;  and  I  think,  at  least,  that  it  is 
a  fair  presumption,  that  what  his  personal 
estate  consisted  of  at  the  time  of  his  death 
was  precisely  the  same  as  at  the  execution 
of  the  will,   nothing  being  shewn  to  the 


contrary;  and  it  therefore  appears,  and 
I  think  I  may  fairly  assume,  that  it  was 
the  same  personalty  which  he  had  just 
before  been  describing.  It  appears  to  me 
that  I  may  fairly  suppose  that  in  the  prior 
portion  of  the  gift,  although  he  describes  it 
only  by  specific  items,  he  did,  in  fact, 
describe  aeriaiim  the  whole  of  his  personal 
estate.  I  at  first  thought  it  possible  that 
the  prior  gift  was  only  a  specific  bequest, 
and  the  latter  a  general  residuary  clause ; 
but  I  think  I  may  fairly  assume  that  the 
residuary  clause  would,  in  that  case,  have 
been  expressed  in  special  terms ;  here  he 
says,  "all  and  every  my  personal  estate 
and  effects  whatsoever,"  and  that  is  all 
that  is  capable  of  constituting  a  residuary 
clause;  but  looking  at  the  whole  of  the 
will,  the  question  is,  whether  the  prior 
clause  is  not  inaccurately  expressed,  in 
making  that  prior  clause  depend  upon  the 
residuary  clause.  Looking  at  the  whole 
will,  therefore,  it  appears  to  me  that  it 
was  a  very  fair  interpretation,  which  was 
suggested  by  counsel,  that  the  first  clause 
meant  to  apply  to  the  case  of  the  widow 
marrying  again,  and  the  second,  not  mar- 
rying again  ;  but  that  both  clauses  meant 
to  deal  with  the  whole  personal  estate; 
why  he  should  direct  that  if  she  did  marry 
again,  the  property  was  to  be  divided 
between  all  the  children,  but  if  not,  to  go 
to  the  children  living  at  her  death,  I  con- 
fess I  do  not  quite  understand,  although 
he  might  have  had  a  reason  :  as  it  stands, 
however,  it  appears  merely  capricious,  but 
it  does  not  appear  to  me  to  be  worth  con- 
sideration. Then,  it  might  have  happened 
that  a  child  might  have  married,  died,  and 
left  issue  during  the  widow's  life,  which 
would  have  been  unprovided  for;  but  that 
consideration  is  not  enough  to  lead  to  the 
conclusion  that  the  prior  clause  was  merely 
giving  specific  portions,  the  remainder  to 
be  given  by  a  residuary  clause ;  and  an- 
other consideration  which  tends  to  confirm 
my  view  is,  that  if,  as  the  plaintiff  con- 
tends, the  latter  clause  is  a  residuary 
clause  only,  and  the  prior,  specific ;  then, 
in  the  event  of  the  widow  marrying  again, 
the  residuary  personal  estate  is  entirely 
undisposed  of  during  the  remainder  of  her 
life  ;  this  would  produce  an  intestacy, 
because  the  residuary  estate  would  thus  be 
undisposed  of,  but  this  is  not,  therefore, 
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conclusive.  Upon  the  fair  construction 
of  the  will,  I  think,  there  must  he  a  decla- 
ration that,  in  the  events  which  have 
happened,  the  whole  personal  estate,  on 
the  death  of  Ann  Wiggins,  should  go  to 
the  three  children  who  survived  her. 


il  21 ;  V 

ay  8.  ) 


GRAY  r.  GRAY. 


KiNDERSLBY 

April 
May 

Trust,  Intention  to  create. 

A  testatrix,  by  her  will,  gave  2,000/. 
stock  to  two  trustees,  in  trust,  to  pay  the 
dividends  to  the  plaintiff  for  her  separate 
use;  and  after  making  her  will,  she  ex- 
pressed  her  intention  of  giving  a  further  sum 
of  2,000/.  to  the  plaintiff  upon  the  same 
trusts.  One  trustee  died  during  the  life  of 
the  testatrix  ;  the  surviving  trustee  trans- 
ferred two  separate  sums  of  2,000/.  stock, 
at  two  different  times,  into  her  own  name, 
and  gave  the  plaintiff  a  power  of  attorney 
to  receive  the  dividends  upon  both  sums. 
There  was  evidence  to  prove  that  the  trustee 
knew  of  the  desire  of  the  testatrix  to  give 
the  second  sum  of  2,000/.  to  the  plaintiff, 
and  that  the  trustee  had  expressed  her  in^ 
iention  of  carrying  that  desire  into  effect. 
The  trustee  afterwards  became  of  unsound 
mind : — Held,  that  the  second  sum  o/ 2,000/. 
so  transferred  by  the  trustee  was  sufficiently 
impressed  with  a  trust  in  favour  of  the  plain- 
tiff. 

This  hill  was  filed  hy  Harriet  Gray,  a 
legatee  under  the  will  of  Mary  Margaret 
Cave,  against  the  executors  of  the  will,  for 
the  purpose  of  obtaining  a  declaration  that 
a  sum  of  2,000/.  reduced  annuities,  which 
had  formed  part  of  the  testatrix's  estate, 
was  impressed  with  a  trust  in  favour  of 
the  plaintiff.  The  testatrix,  by  her  will, 
dated  in  November  1843,  gave  a  sum  of 
2,000/.  3/.  per  cent,  consols,  part  of  a 
larger  sum  in  the  same  stock  standing  in 
her  name,  to  her  brother,  David  Cave, 
absolutely.  She  also  gave  the  sum  of 
2,000/.  consols  to  David  Cave  and  her 
sister,  Cecilia  Cave,  in  trust,  for  the  benefit 
of  the  plaintiff,  Mrs.  Gray,  who  was  also 
a  sister  of  the  testatrix,  during  the  life  of 
herself  and  her  husband,  for  her  separate 
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use  ;  and  if  the  plaintiff  survived  her  hus- 
band, then  the  said  2,000/.  stock  was  to 
be  for  her  own  use ,  but  if  she  died  in  his 
lifetime,  then  the  said  stock  was  to  fall  into 
the  residuary  personal  estate  of  the  testa- 
trix. And  the  residue  of  her  personal 
estate  the  testatrix  gave  to  Cecilia  Cave. 

After  the  date  of  the  will,  David  Cave, 
the  brother  of  the  testatrix,  died;  and  the 
bill  alleged  that  the  testatrix,  previously 
to  her  decease,  had  intimated  to  Cecilia 
Cave,  her  sister  and  the  only  surviving 
trustee  of  her  will,  that,  in  consequence  of 
the  death  of  her  brother  David,  she  wished 
to  alter  her  will,  and  to  give  the  sum  of 
2,000/.,  which  she  had  bequeathed  to 
David  Cave,  to  the  plaintiff,  in  addition 
to  the  other  2,000/.  which  she  had  given  her 
by  her  will.  That  the  testatrix  was,  for 
some  months  before  her  decease,  in  a  very 
weak  and  infirm  state  of  health,  and  had 
not  sufiicient  strength,  except  at  great 
personal  inconvenience,  to  attend  to  any 
alteration  in  her  will,  but  that  she  had 
exacted  a  promise  from  Cecilia  Cave  that 
the  said  2,000/.  so  bequeathed  to  David 
Cave  should  be  given  to  the  plaintiff. 

In  support  of  these  allegations,  there  was 
the  evidence  of  W.  Woodward,  a  nephew 
of  the  testatrix,  who  deposed  that,  after  the 
death  of  the  testatrix,  and  on  the  29th  of 
July  1845,  he  had  accompanied  his  two 
aunts,  the  plaintiff,  Mrs.  Gray,  and  the 
defendant,  Cecilia  Cave,  to  the  Bank  of 
England,  and  was  present  when  the  said 
Cecilia  Cave  executed  two  transfers  of 
stock,  each  of  2,000/.  consols,  which  had 
formed  part  of  the  testatrix's  estate,  into 
her  own  name.  That  the  transfers  were 
effected  by  a  stockbroker,  named  Chant, 
who  at  the  time  suggested  that,  as  one  of 
the  sums  of  2,000/.  was  to  be  held  by  the 
said  Cecilia  Cave  in  trust  for  the  plaintiff, 
and  the  other  sum  of  2,000/.  was  for  her 
own  benefit,  it  would  be  better  that  the 
two  sums  should  be  placed  in  different 
stocks ;  and  accordingly  one  of  such  sums 
was  transferred  in  the  name  of  Cecilia 
Cave  into  the  3/.  per  cent,  reduced  annui- 
ties and  the  other  sum  was  allowed  to  remain 
in  the  3/.  per  cent,  consols.  That  upon 
the  occasion  of  such  transfers  being  made, 
the  said  Cecilia  Cave  stated  to  the  depo- 
nent that  she  knew  it  had  been  the  inten- 
tion of  the  testatrix,  Mary  Margaret  Cave, 
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to  increase  the  legacy  to  the  plaintiff  to 
4,000/.  in  consequence  of  the  death  of 
David  Cave,  That  the  testatrix  had  men- 
tioned this  intention  to  her  upon  several 
occasions,  and  had  desired  her  to  carry  out 
this  intention,  saying,  she  wished  her  sis- 
ter, the  plaintiff,  to  have  the  other  2,000Z. 
upon  the  same  trusts  as  the  original  legacy 
bequeathed  to  her.  The  deponent  further 
stated  that  the  said  Cecilia  Cave  had  de- 
clared to  him  that  she  should  carry  out  her 
late  sister's  instructions. 

There  was  also  evidence  to  prove  that, 
on  the  12th  of  August  1845,  the  said 
Cecilia  Cave  added  2,000/.  to  the  said 
2,000/.  3/.  per  cent,  reduced  annuities, 
making  that  sum  4,000/. ;  and  that  the 
plaintiff  had  ever  since  received  the  divi- 
dends upon  the  whole  sum  of  4,000/.  under 
a  power  of  attorney  executed  by  Cecilia 
Cave.  It  further  appeared  that  Mr.  Chant, 
the  stockbroker,  was  still  living,  but  had 
become  subject  to  infirmity  of  memory, 
and  was  unable  to  give  any  testimony 
regarding  this  transaction ;  and  that  Cecilia 
Cave  had,  since  these  transactions,  become 
of  unsound  mind. 

Mr,  Walker  and  Mr,  Terrell  appeared 
for  the  plaintiff,  and  cited — 
Ex  parte  Pye^  18  Ves.  140. 
Thorpe  v.    Owen,  5  Beav.  224 ;  s,  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  129. 
Ouseleyy,  Anstruther,  10  Beav.  453. 
Weketi  v.  Rahy,  2  Bro.  P.C,  386. 

Mr,  Willcock  and  Mr^  Taylor  appeared 
for  the  defendants. 

Mr,  Welch ^  for  the  residuary  legatee. 

Judgment  reserved. 

May  8,  —  Kinderslet,  V.C.  after 
stating  the  facts  of  the  case,  said  — 
The  question  here  is,  whether  the  second 
sum  of  2,000/.  transferred  by  Cecilia  Cave 
into  her  name  in  the  Reduced  Bank  Annui- 
ties is  so  completely  impressed  with  a  trust 
in  favour  of  the  plaintiff  that  it  can  be 
enforced  in  a  court  of  equity.  When  the 
case  was  argued,  I  felt  some  doubt  about 
it;  but  I  must  confess  that,  after  considera- 
tion, I  have  come  to  the  conclusion,  that 
there  is  a  complete  trust.  There  is  no 
doubt  whatever  that  the  first  sum  of  2,000/, 


3/.  per  cent,  reduced  annuities,  which  was 
bought  and  transferred  into  the  name  of 
Cecilia  Cave  on  the  29th  of  July,  was  a 
complete  appropriation  of  that  sum  to 
satisfy  the  legacy  to  the  plaintiff  given  by 
the  will,  for  it  was  transferred  into  her 
name  as  the  sole  surviving  trustee.  No 
doubt,  if  David  Cave  had  been  living  it 
would  have  been  placed  in  the  joint  names 
of  him  and  of  Cecilia  Cave.  By  the  evi- 
dence of  Mr,  Woodward  (the  nephew  of 
the  plaintiff  and  of  Cecilia  Cave),  who  does 
not  appear  to  have  any  interest  in  the 
matter,  it  is  sufiiciently  proved,  as  against 
Cecilia  Cave,  that  it  was  the  intention  of 
the  testatrix  to  have  increased  the  legacy 
to  the  plaintiff,  and  that  she  meant  to  carry 
out  what  the  testatrix  had  desired.  Then 
it  appears  that  on  the  12th  of  August, 
after  the  first  2,000/,  had  been  transferred, 
Cecilia  Cave  again  went  to  the  same  stock- 
broker, Mr,  Chant,  and  bought  a  second 
sum  of  2,000/,,  which  was  also  transferred 
into  her  name,  and  she,  at  the  same  time, 
executed  a  power  of  attorney  authorizing 
the  plaintiff  to  receive  the  dividends  upon 
the  whole  sum  of  4,000/.  The  only  doubt 
in  my  mind  has  been,  whether  CeciHa  Cave 
parted  with  the  stock.  She  certainly  re- 
tained the  legal  title ;  but  it  is  clear  that 
the  only  way  she  had  of  carrying  out  what 
she  herself  said  was  the  intention  of  the 
testatrix  was  by  doing  exactly  what  she 
did.  She  was  the  only  surviving  trustee 
of  the  will,  and  she  was  bound  to  place 
the  additional  sum  in  her  name  as  trustee 
upon  the  same  trusts  as  the  original  sum. 
It  is  true  that  she  might  have  executed  a 
deed  declaring  the  trusts  of  both  sums. 
That  course,  however,  was  not  necessary 
with  reference  to  the  original  legacy  of 
2,000/,  in  order  to  make  the  investment 
of  it  a  due  appropriation,  and  if  not  neces- 
sary for  the  original  legacy,  it  was  not 
necessary  in  order  to  constitute  a  trust  in 
respect  of  the  further  sum  of  2,000/.  The 
rule  is,  that  if  the  person  creating  the  trust 
has  distinctly  expressed  the  purpose  of  his 
act,  and  has  done  all  that  is  necessary  to 
complete  the  intention,  the  Court  will  hold 
the  trust  completely  imposed ;  and  this  case 
appears  to  me  to  come  within  that  rule,  since 
Cecilia  Cave  did  all  that  was  necessary  to 
impress  a  trust  on  the  stock  in  question. 
Since  these  transactions  Cecilia  Cave  has 
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unfortunately  become  of  unsound  mind; 
and  Mr.  Chant,  the  stockbroker,  who  might 
have  proved  the  transaction,  has  become 
subject  to  an  infirmity  of  memory,  so  that 
I  must  decide  the  case  upon  Mr.  Wood- 
ward's evidence,  which  is  confirmed  by  the 
transactions  themselves.  Under  all  the 
circumstances,  I  shall  make  a  declaration 
that  the  second  sum  of  2,0001.  reduced 
annuities  was  impressed  with  the  same 
trusts  as  the  original  legacy. 


Lords  Justices.^ 
1852.  > 

Jan.  27.      J 


In  re  townsend. 


Lunacjf — Funeral  of  a  deceased  Lunatic. 

A  lunatic  died  without  leaving  ready 
money  to  pay  the  expenses  of  his  funeral, 
and  of  whose  person  or  of  whose  estate  there 
was  no  committee.  The  heir-at'law,  who 
was  one  of  the  next-of':kin ,  petitioned  that  a 
sufficient  sum  belonging  to  the  lunatic  should 
be  paid  out  of  court  for  such  purpose;  but 
the  Court  directed  the  persons  with  whom 
the  lunatic  had  resided  to  proceed  with  the 
funeral,  and  ordered  the  petition  to  stand 
over, 

A  petition  for  this  purpose  is  necessary ; 
a  warrant  from  the  Lunatic  Office  is  not 
sufficient. 

This  was  the  petition  of  the  heir-at4aw 
and  one  of  the  next-of-kin  of  the  lunatic, 
Mr.  Townsend,  which,  after  setting  forth 
that  there  was  no  committee  of  either  the 
person  or  estate,  although  one  had  been 
approved  of  by  the  Master  in  Lunacy,  and 
that  the  lunatic  had  died  on  Friday,  the 
23rd  of  January  (then  instant),  but  there 
was  no  money  in  the  house  to  defray  tbe 
expenses  of  the  funeral,  prayed  that  the 
Court  would  order  a  sufficient  sum  out  of 
the  money  standing  to  the  credit  of  the 
lunatic  to  be  paid  to  the  petitioner  for 
the  purpose  of  burying  the  deceased,  the 
petitioner  undertaking  duly  to  apply  it. 

Mr^  Orove,  in  support  of  the  petition, 
stated  that  the  petitioner  was  a  nephew  of 
the  lunatic,  who  had  lived  with  him.    The 


petitioner's  wife  had  had  an  allowance  of 
50/.  a  year  out  of  the  lunatic's  estate,  for 
her  trouble  in  attending  upon  him,  but 
since  the  death  of  the  committee  of  the 
estate  in  October  last,  no  part  of  that 
money  had  been  paid, 

Mr,  Folletty  for  the  other  next-of-kin  and 
for  the  person  who  had  been  approved  of 
as  the  new  committee,  appeared  to  oppose 
the  petition,  as  being  wholly  unnecessary 
and  a  burthensome  expense  on  the  lunatic's 
estate.  The  report  of  the  Master,  approv- 
ing of  the  new  committee,  had  not  been 
confirmed;  and  the  proper  course  would 
have  been  for  the  petitioner  to  have  gone 
to  the  Lunacy  Ofiice,  and  taken  out  a 
warrant  for  the  purposes  proposed  to  be 
effected  by  the  present  petition. 

The  officer  from  the  Lunacy  Office,  who 
was  in  attendance,  stated  to  the  Court  that 
a  petition  was  the  proper  course. 

[Lord  Justice  Lord  Cranworth. — A 
petition  is  necessary.  Is  any  one  making 
preparation,  so  far  as  can  be,  for  the 
funeral  ?] 

Mr.  Grove.  —  Yes ;  the  petitioner  and 
his  wife  are  doing  so  as  far  as  they  are  able, 
but  they  are  poor  people,  yet  they  are 
willing  to  continue  in  the  performance  of 
that  duty.  The  lunatic  has  made  a  will, 
which  is  sealed  up,  and  is  in  the  Lunacy 
Office,  and  it  is  proposed  that  the  same 
shall  be  opened,  in  order  to  see  whether 
the  lunatic  has  given  any  directions. 

Lord  Justice  Knight  Bruce.  —  Let 
there  be  no  unseemly  wrangle  or  dispute 
to  interfere  with  the  performance  of  the 
last  offices  to  tliis  lunatic.  Let  the  will 
be  opened,  the  funeral  be  completed,  and 
the  petition  in  all  other  respects  stand  over. 

Lord  Justice  Lord  Cranworth.  -— 
Primd  facie  the  nephew  and  his  wife,  with 
whom  the  lunatic  has  lived,  are  the  most 
proper  persons  to  be  engaged  in  such  a  mat- 
ter. Let  them  proceed  with  the  funeral,  but 
we  can  now  give  no  directions  as  to  pay- 
ment ;  as  to  that,  the  petition  must  stand 
over. 
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[New  Sbues 


LoBDs  Justices.  \ 

1852.  >       In  re  noble. 

Jan.  28.      J 

Lunacy — Payment  of  Lunatic's  Allowance 
to  a  Survivor  of  two  Committees. 

Two  committees  of  the  estate  of  a  lunatic 
were  appointed,  one  of  whom  died,  and  no 
new  committee  was  appointed  in  his  place. 
The  estate  being  small,  the  Court  permitted 
the  income  to  be  paid  to  the  survivor  on  the 
production  of  an  affidavit  of  his  solvent  cir^ 
cumstances. 

The  petition  in  this  case  stated,  that  two 
committees  of  the  estate  and  one  of  the 
person  of  the  lunatic  had  originally  been 
appointed,  but  that  one  of  the  committees 
of  the  estate  had  died,  but  no  new  committee 
had  been  appointed  in  his  place  ;  that  the 
estate  of  the  lunatic  consisted  solely  of 
consols,  the  dividends  of  which  produced  a 
few  shillings  over  lOOl,  a  year;  that  the 
Master  had  reported  that  it  was  proper 
that  the  whole  income  should  be  applied 
for  the  lunatic's  maintenance,  and  that 
that  had  been  hitherto  done ;  that  the  ex- 
pense of  the  appointment  of  a  new  com- 
mittee would  seriously  deduct  from  this 
small  income,  and  that,  therefore,  it  would 
be  for  the  benefit  of  the  lunatic  that  such 
expense  should  be  saved.  The  petition 
then  prayed  that  the  income  might  be  paid 
to  the  surviving  committee  alone. 

Mr.  Osborne  appeared  in  support  of  the 
petition. 

Mr.  Cottrelly  for  the  next-of-kin,  offered 
no  opposition. 

Lord  Justice  Lord  Cranworth. — Is 
there  any  evidence  as  to  the  solvency  of 
the  surviving  committee  ?  It  may  be  very 
right  to  appoint  A.  and  B.  committees, 
and  to  entrust  them  with  the  lunatic's  in- 
come, but  it  may  be  far  from  proper  that  B. 
alone  should  be  trusted.  If  such  an  aflS- 
davit  as  I  have  adverted  to  is  produced  to 
the  officer,  and  it  is  satisfactory  to  him,  I 
think,  to  save  expense,  as  the  estate  is  so 
small,  the  order  may  be  made. 

Lord  Justice  Knight  Bruce. — I  quite 
concur  in   the   view   that   some   account 


should  be  given  of  the  solvency  of  this 
gentleman.  On  the  production  of  a  proper 
afildavit,  let  the  order  be  made. 


Lords  Justices.^ 

1852.  >     In  re  Swindell. 

April  30.     3 

Lunacy — Committee — Loss  to  EstcUe — 
Liability. 

A  sum  of  money  having  been  lost  to  the 
estate  of  the  lunatic  under  circumstances 
which  the  Court  considered  to  he  the  fault 
of  the  committee  in  not  taking  steps  to  enforce 
payment,  the  estate  of  the  committee,  who 
had  died,  was  charged  with  the  same. 

The  question  on  this  petition,  which 
came  on  for  the  confirmation  of  the  report 
of  the  Master  in  Lunacy,  related  to  the  lia- 
bility of  the  estate  of  a  deceased  committee 
to  make  gdod  a  sum  of  money.  Mr.  John 
Rose  Swindell  was,  on  the  21st  of  Febru- 
ary 1828,  found  a  lunatic,  and  Mr.  Thomas 
Pearsall  was,  in  July  following,  appointed 
committee  of  his  person  and  estate,  and  so 
continued  until  his  death  in  the  latter 
end  of  November  1838.  Mr.  B.  T.  Bal- 
guy  acted  for  Mr.  Pearsall  during  the 
whole  time  as  his  solicitor  in  the  matter 
of  the  lunacy.  In  February  1838,  Mr. 
Balguy  became  bankrupt,  and  in  May  fol- 
lowing obtained  his  certificate.  On  the 
19th  of  March  1839,  after  a  considerable 
contest  between  Mr.  Edward  Ordish  and 
other  parties,  in  which  Mr.  Balguy  acted 
as  his  solicitor,  Mr.  £.  Ordish  was  ap- 
pointed committee,  and  he  continued  Mr. 
Balguy  as  his  solicitor,  both  in  the  matter 
of  the  lunacy  and  in  his  private  afi[airs,down 
to  the  month  of  October  1842.  In  October 
1839  Mr.  Balguy  offered  to  occupy  the 
mansion-house  called  Borrowash  House, 
part  of  the  lunatic's  estate,  at  the  rent  paid 
by  the  former  tenant,  namely,  1321.  a  year; 
and  Mr.  Ordish  agreed,  and,  accordingly, 
Mr.  Balguy  became  yearly  tenant  at  that 
rent.  Mr.  Balguy *8  costs  for  the  litigation, 
on  the  appointment  of  the  committee,  were 
taxed  at  98^.  Zs.,  and  were  subsequently 
paid  by  Mr.  Ordish.  Mr.  Balguy  occupied 
the  house  until  Michaelmas  1843,  but  he 
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uras  discharged  from  his  office  of  solicitor 
to  the  coHimittee  in  October  1842.  No  rent 
waarpaid.  After  Mr.  Balguy's  discharge  as 
solicitor,  Mr.  E.  Ordish  employed  Messrs. 
Jessopp  in  his  place,  and  they,  by  their 
client's  direction,  put  a  distress  into  Bor- 
rowash  House  for  rent,  but  in  consequence 
of  the  insufficient  value  of  the  levy  and  the 
promise  of  Mr.  Balguy  to  pay  off  the  money 
by  yearly  instalments  of  100/.,  and  to  pay 
down  lOOLf  which  was  more  than  the  value 
of  the  goods,  the  distress  warrant  was  with- 
drawn. Mr.  Balguy  paid  the  lOOZ.,  and 
afterwards  ^9L  was  realized  by  a  sale  of 
some  of  his  property.  Mr.  Balguy,  in  March 
1843,  had  executed  a  warrant  of  attorney 
to  confess  judgment  for  the  whole  of  the 
arrears,  395/.  Mr.  Ordish  never  enforced 
the  warrant  of  attorney,  and  part  of  the 
money  was  ultimately  lost,  but  in  passing 
his  accounts  before  the  Master,  as  stated 
in  an  affidavit,  he  called  attention  by 
his  solicitors  to  the  fact  of  the  arrear, 
''  but  the  Master  acquiesced  in  the  course 
adopted  by  the  said  £.  Ordish  in  delaying 
to  put  the  judgment  in  execution  against 
the  said  Bryan  Thomas  Balguy." 

Mr.  E.  Ordish  died,  in  August  1851,  in- 
testate, and  letters  of  administration  of  his 
estate  were  granted  to  his  son,  Mr.  John 
Pearsall  Ordish,  in  March  1852.  The 
Master  reported  that  the  money  was  not 
lost  by  the  wilful  default  of  the  committee, 
and  that  the  administrator  of  his  estate 
ought  not  to  be  charged  therewith.  It 
now  shortly  appeared  that  besides  the  395/. 
there  was  subsequently  due  one  more  year's 
rent,  but  the  committee  having  received 
the  lOOZ.  and  79/.,  and  having  paid  the 
98/.  3«.  costs  to  Mr.  Balguy,  on  account 
of  the  lunatic's  estate,  the  amount  ulti- 
mately lost  was  the  difference  between 
those  sums. 

Mr,  Swanston  and  Mr.  Smythe,  for  the 
administrator,  in  confirmation  of  the  report, 
relied  on  the  Master's  finding,  and  on  the 
fact  that  it  was  reasonable  that  the  tenant 
should  not  pay  rent  when  costs  would 
accrue  to  him. 

Mr,  Rolt  and  Mr,  J,  V,  Prior  contended 
that  the  administrator  ought  to  be  charged, 
but  were  willing  to  allow  to  him  the  98/. 
the  committee  had  paid  for  costs.  They 
claimed  the  whole  of  the  loss  extra  that. 


as  having  been  occasioned  by  the  wilful 
neglect  of  Mr.  E.  Ordish. 

Lord  Justice  Lord  Cranworth. — This 
is  a  very  distressing  case,  and  a  very  ob- 
jectionable one.  This  committee  chooses 
to  employ,  as  his  solicitor,  a  gentleman 
who  had  been  but  a  few  months  before  a 
bankrupt,  and  had  re-established  himself. 
The  first  act  done  by  the  committee,  after 
that,  is,  that  he  lets  this  house  to  his  own 
solicitor, — a  very  objectionable  proceed- 
ing,— at  a  rent  of  132/.  per  annum.  The 
solicitor  continues  tenant  for  four  years,  and 
never  pays  a  sixpence  of  rent.  Being  the 
solicitor  to  the  committee  up  to  nearly  the 
fourth  year  of  his  tenancy,  or  rather  to 
the  end  of  the  third  year,  about  the  third 
year  he  is  dismissed,  and  continues  tenant 
for  a  year  afterwards.  The  question  is, 
whether,  there  having  been  no  rent  re- 
ceived, except  a  certain  sum  on  account, 
that  was  not  lost  through  the  fault  of  the 
committee  in  not  enforcing  its  payment. 
The  only  excuse  is,  that  there  were  accru« 
ing  costs,  which  is  put  into  his  mouth  by 
his  solicitor  himself,  putting  that  as  a  sort 
of  set-off  against  the  payment  of  rent. 
Eventually  there  are  no  costs,  except  the 
98/.,  which  the  parties  are  willing  to  allow 
to  be  deducted,  and  the  whole  of  this  rent, 
except  the  two  sums  of  100/.  and  79/.,  is 
lost.  No  other  conclusion  can  be  arrived 
at  than  an  answer  in  the  affirmative  to  the 
question  I  have  stated,  because  the  com- 
mittee has  been  wanting  in  that  vigilance 
which  the  Court  is  bound  to  require  from 
one  holding  that  fiduciary  situation.  I  am 
extremely  grieved  that  such  is  the  result 
at  which  I  am  bound  to  arrive ;  but  con- 
sidering how  important  it  is  to  keep  strict 
guard  upon  the  conduct  of  persons  under- 
taking to  watch  over  those  who,  by  the 
visitation  of  God,  are  incapable  of  taking 
care  of  themselves,  there  is  no  other  con- 
clusion to  be  arrived  at  but  to  charge  the 
committee  with  the  whole  amount  of  395/., 
but  to  give  him  credit  for  the  100/.  and 
the  79/.,  then  adding  another  year's  rent, 
after  deducting  from  it  the  98/.  the  amount 
of  costs  he  paid  to  Mr.  Balguy. 

Lord  Justice  Knight  Bruce  intimated 
his  concurrence. 


750 

L 

March 


COURTS  OF  CHANCERY: 


[Nbw  Seiuss 


.C.        \ 

20,31.> 


CUTTS  V,  SALMON. 


Specific  Performance — Purchase  by  a 
Solicitor  from  his  Client — Infant. 

Bill  by  a  solicitor  against  his  client  for 
specific  performance  of  a  contract  for  sale 
by  auction  dismissed,  with  costs;  the  pur^ 
chase  being  made  by  the  solicitor  (who  had 
the  conduct  of  the  sale)  whilst  his  client  was 
a  minor,  and  the  sale  not  having  been  con- 
ducted  with  due  regard  to  the  interests  of 
the  client  or  the  protection  of  the  estate. 

The  solicitor  for  the  vendor,  bidding  in 
person  at  the  sale  on  his  own  behalf,  is 
bound  to  state  that  fact  publicly,  in  order 
to  exclude  the  inference  that  he  is  bidding 
on  behalf  of  the  estate. 

A  reserved  bidding  is  proper  in  the  ease 
of  a  sale  of  an  infanfs  estate ;  but  where 
there  is  no  reserved  bidding,  that  fact  should 
be  publicly  stated. 

Tbis  was  an  appeal,  by  the  plaintiff 
against  a  decision  of  the  Vice  Chancellor 
Knight  Bruce  dismissing  the  bill,  with 
costs.  In  1845  certain  lands  in  Essex, 
of  which  three  brothers,  the  defendants, 
were  tenants  in  common  in  fee,  were  put 
up  to  sale  by  auction.  The  plaintiff,  an 
attorney,  was  employed  by  the  defendants 
to  conduct  the  sale,  and  he  gave  instruc- 
tions to  the  auctioneer  to  prepare  the  par- 
ticulars of  sale.  The  auction  took  place 
in  June  1845,  and  all  the  lots  were  sold. 
The  plaintifiP  attended  the  sale  and  bid  for 
and  was  declared  the  purchaser  of  one 
of  the  lots  adjoining  to  some  property 
of  his  own,  and  the .  usual  memorandum 
was  signed  by  the  auctioneer ;  but,  as  to 
this  lot,  the  conditions  of  sale  requiring 
an  immediate  deposit  of  10^  per  cent, 
were  not  complied  with.  The  plaintifiP 
obtained  possession  of  the  land  so  pur- 
chased by  him,  and  had  ever  since  con- 
tinued in  possession.  At  the  time  of  the 
sale,  Edmund  Salmon,  the  youngest  of 
the  brothers,  was  a  minor,  and  he  did  not 
attain  his  majority  until  the  month  of 
November  following.  The  sale  of  this  lot 
had  never  been  completed.  In  1848  the 
defendant,  Edmund  Salmon,  repudiated 
the  sale  to  the  plaintiff,  having,  however, 
between  1845  and  1848  received  from  the 
plaintifiP  upwards  of  200/.  as  his  share  of 


the  purchase-money  of  the  lots ;  and  in 
the  same  year,  he  filed  his  bDl  against  the 
present  plaintiff,  praying  that  the  sale  to 
him  might  be  set  aside  as  fraudulent  and 
void,  and  for  a  re-sale.  This  bill  was  dis- 
missed, on  the  ground  of  acquiescence. 
The  present  bill  was  filed,  by  Mr.  Cutts, 
for  specific  performance  of  the  agreement 
for  sale,  and  was  dismissed  by  the  Vice 
Chancellor,  with  costs. 

Mr,  Lee  and  Mr.  Sims  WiUiams  ap- 
peared, for  the  plaintiff,  in  support  of  the 
appeal ;  and  Mr.  C.  P.  Cooper,  Mr.  MaUns, 
Mr.  Elderton  and  Mr.  Goodwin,  for  the 
defendants. 

The  Lord  Chancellor.  —  This  case 
admits  of  little  doubt.  The  rule  of  law  is 
clear  that  an  attorney  may  purchase  from 
his  client ;  but  if  he  does  purchase  from 
his  client,  he  must  shew  that  he  deals  with 
him  at  arm's  length ;  and  no  attorney 
would  be  weU  advised  in  dealing  with  his 
client  without  the  intervention  of  another 
solicitor.  I  do  not  mean  to  lay  down  a 
rule  that  a  purchase  by  a  solicitor  from  his 
own  client,  without  the  intervention  of  a 
third  party,  could  in  no  case  be  sustained, 
but  I  say  that  no  prudent  man  would  take 
such  a  course. 

This  is  a  singular  case.  It  appears 
that  Mr.  Cutts  was  the  solicitor  of  the 
testator  who  devised  this  property,  and 
was  in  the  possession  of  the  title-deeds 
and  of  the  will,  and  he  had  all  that  know- 
ledge of  the  estate  which  properly  belonged 
to  what  I  may  call  a  family  solicitor.  By 
the  will,  the  trustees  took  at  most  an  inter- 
mediate estate  up  to  the  time  of  the  youn- 
gest of  the  three  brothers  coming  of  age ; 
and  upon  the  happening  of  that  event,  the 
young  men  became  absolute  legal  owners 
of  the  estate  as  tenants  in  common  in  fee. 
It  is  clear  from  the  evidence  that  the  defen* 
dants  did  wish  to  sell  the  estate  ;  but  there 
was  reason  to  think  that  they  were  led  to 
believe  that  the  legal  estate  was  in  the 
trustees  for  sale.  If  that  was  a  mistake, 
it  arose  from  total  ignorance  of  the  com- 
monest rule  of  law  with  respect  to  the 
operation  of  the  will.  The  first  advertise- 
ment, announcing  the  sale  of  the  estate, 
was  as  early  as  March  1845,  and  was  in 
these  words  : — **  The  valuable  farms  to  be 
sold,  in  the  month  of  June  next,  by  cider 
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of  the  trustees  named  in  the  will  of  the  late 
Mr.  John  Smith  ;  possession  will  be  given 
at  Michaelmas  next."  "  Further  particu- 
lars will  be  given,  and  the  estate  may  be 
looked  over  on  application  to  Mr.  Cutts, 
solicitor,  &c."  Now,  this  I  must  consider 
a  representation,  brought  home  to  Mr. 
Cutts  himself,  as  early  as  March  1845,  a 
representation  by  him  to  the  purport  and 
effect  that  the  estate  was  in  the  trustees  for 
sale,  and  was  to  be  sold  in  June,  and  that 
possession  was  to  be  given  at  Michaelmas. 
Now,  the  error  was  afterwards  discovered, 
but  how,  is  not  explained  ;  and  the  par- 
ticulars of  sale  were  altered,  making  it  a 
sale  generally  without  reference  to  the  trus- 
tees ;  and  yet  the  trustees  continued  to  act 
as  if  they  had  some  authority  to  sell.  Now, 
it  appears  that  there  were  three  closes 
constituting  part  of  the  estate,  which  Mr. 
Cutts  very  naturally  desired  to  have,  as 
adjoining  his  own  property.  As  far  as  my 
opinion  goes,  I  absolve  Mr.  Cjutts  from 
anything  like  fraud  in  the  odious  sense  of 
the  term.  The  question  then  arose  as  to 
how  the  property  should  be  lotted,  and 
this  business  of  lotting  the  auctioneer  took 
principally  upon  himself.  It  appears  that 
several  persons,  amongst  whom  was  Mr. 
Cutts,  went  in  a  body  to  look  over  this 
estate  with  a  view  to  the  allotment ;  but 
when  they  came  to  that  portion  of  it  which 
Mr.  Cutts  wished  to  purchase,  and  did 
eventually  purchase,  it  appears  that  Mr. 
Cutts  withdrew :  a  fact  which  impresses 
one  with  the  notion  that  he  then  thought 
that  the  trustees  could  not  interfere  with 
the  sale.  The  three  closes  in  question, 
with  other  property,  formed  lot  eight  in 
the  particulars.  Mr.  Cutts  bought  this 
property  for  2,500/.;  and  I  may  observe 
he  made  a  very  good  purchase ;  for  after 
retaining  in  his  own  hands  the  three  fields 
which  he  was  particularly  desirous  of  pos- 
sessing, and  which  contained  upwards  of 
twenty-four  acres,  he  let  the  remainder  of 
the  lot  for  100/.  a  year.  This  is  no  proof 
of  fraud,  but  it  must  be  regarded,  at  least, 
as  a  good  bargain  on  the  part  of  Mr. 
Cutts.  I  am  not  prepared  to  say  that  the 
amount  of  the  purchase-money  was  so  in- 
adequate as  to  justify  the  Court  in  setting 
aside  the  conveyance ;  but  when  Mr.  Cutts 
made  up  his  mind  to  purchase  this  part  of 
the  property,  he   ought  strictly  to   have 


withdrawn  himself  from  all  dominion  over 
it.  Instead  of  doing  that,  he  allowed  him- 
self to  be  put  forward  on  the  advertise- 
ment as  the  solicitor  having  the  conduct  of 
the  sale,  and  as  the  person  to  be  referred 
to  in  case  further  information  were  re- 
quired. It  is  admitted  that  he  drew  such 
of  the  conditions  of  sale  as  bear  upon  the 
title,  and  with  full  knowledge  of  the 
title.  Those  conditions  stipulated  that  an 
abstract  should  be  delivered  in  twenty-one 
days  ;  that  the  abstract  should  shew  a  good 
title  ;  and  that  possession  should  be  given 
and  the  purchase  completed  in  Michaelmas 
1845,  the  sale  being  to  take  place  in  the 
month  of  June  previous.  What  was  the 
state  of  circumstances  at  that  time  ?  Ed- 
mund, the  youngest  of  the  three  brothers, 
and  on  whose  attaining  the  age  of  twenty - 
one  the  estate  would  vest  in  the  three,  was 
then  a  minor,  and  did  not  attain  his  full 
age  until  the  November  following.  Now, 
observe  the  first  false  step  taken  by  Mr. 
Cutts  after  he  had  discovered  the  mistake 
as  to  the  trustees.  I  am  bound  to  consider 
him  as  cognizant  of  the  fact  that  Edmund, 
not  being  of  age,  could  not  sell,  and  could 
not  convey  at  the  time  stipulated  for  by 
ihe  conditions  of  sale.  What,  therefore, 
is  to  be  said  of  the  conduct  of  an  attorney 
M'ho  puts  up  for  sale  the  estate  of  a  client 
who  is  under  age,  and  stipulates  that  that 
client  shall  convey  when  he  is  under  age? 
He  must  have  known  at  the  time  that 
every  dissatisfied  purchaser  might  turn 
round  after  the  sale  had  taken  place  and 
throw  up  his  purchase,  and  bring  an  action, 
on  the  ground  that  the  sale  had  taken 
place  without  the  possibility  of  making  a 
title  according  to  the  stipulations.  It  is 
not  possible  to  sustain  such  a  transaction 
if  it  stood  upon  these  grounds  only ;  but 
this  is  not  all. 

Mr.  Cutts,  whose  name  appeared  on 
the  particulars  as  solicitor  to  the  estate, 
and  whose  person  was  known  to  every- 
body in  the  room,  attends  the  sale 
and  bids  openly,  and  bids  for  himself. 
What  would  be  the  fair  inference  which 
every  person  present  at  that  sale,  and  who 
knew  anything  of  the  ordinary  transac- 
tions of  this  nature,  would  have  drawn 
from  this  circumstance?  Undoubtedly, 
that  Mr.  Cutts,  the  solicitor  for  the  ven- 
dors, was  bidding  on  behalf  of  the  estate. 
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that  is,  for  the  vendors,  and  not  for  him- 
self. Now,  let  us  inquire  what  effect  that 
would  have  had  upon  the  sale.  The  case 
of  Twining  v.  Morrice  (1)  shews  the  effect 
the  Court  has  given  to  a  circumstance  of 
this  nature.  If  a  solicitor,  known  to  be 
the  solicitor  of  the  vendors,  attends  the 
sale  and  bids  without  mentioning  publicly 
the  fact  that  he  is  bidding  on  his  own 
account,  the  public  are  led  to  believe,  as 
they  naturally  would  without  evidence  to 
the  contrary,  that  the  solicitor  is  bidding  on 
behalf  of  the  estate.  He  thereby  damages 
the  sale,  making  it  appear  not  to  be  a  bond 
fide  sale,  and  by  that  very  circumstance 
enables  himself  to  buy  at  an  undervalue. 

But  I  observe  further  that  the  s^e 
took  place  without  a  reserved  bidding. 
Mr.  Cutts,  intending  to  buy  part  of  the 
estate  himself,  put  up  the  property  of  these 
young  men,  one  of  whom  was  an  infant, 
without  any  reserved  bidding.  What  is  to 
prevent  his  buying  the  estate  at  any  price 
when  it  is  without  any  protection  of  that 
kind?  Can  a  solicitor  maintain  a  sale 
against  his  client  when  he  has  put  that  client 
in  a  condition  to  have  his  estate  sold  for, 
it  may  be,  a  fourth  or  a  fifth  of  its  proper 
value  ?  A  reserved  bidding  is  not  neces* 
sarily  for  the  purpose  of  screwing  up  bid- 
ders to  the  highest  point,  but  for  the  pur- 
pose of  preventing  the  estate  going  for  a 
grossly  inadequate  price.  But  even  sup- 
posing that  omission  could  be  justified, 
which  I  am  of  opinion  it  cannot  be,  he 
ought  undoubtedly  to  have  told  the  public 
that  it  was  a  sale  without  reserve,  for  the 
open  knowledge  of  that  fact  would  have 
assisted  the  sale ;  and  the  vendors  were  en- 
titled to  that  advantage. 

Again,  Mr.  Cutts,  as  solicitor  for  this 
infant  vendor,  by  the  particulars  of  sale 
imposes  upon  the  rest  of  the  world 
a  condition  that  10^.  per  cent,  should 
be  paid  down  instantly  as  a  deposit, 
and  the  remainder  of  the  purchase-money 
at  Michaelmas  1845,  and  possession  should 
be  given  at  the  same  time.  Mr.  Cutts 
purchases  part  of  the  estate.  His  clients 
were  entitled  to  10^.  per  cent,  down,  a 
large  proportion  of  the  purchase-money, 
the  remainder  to  be  paid  at  Michael- 
mas.    This  early  period  of  payment  was 

(1)  2  Bro.  C.C.  826  ;  s.  c.  10  Yes.  313,  398. 


of  course  a  great  benefit,  if  this  young 
man  had  been  then  competent  to  receive 
it,  which  he  was  not.  Let  us  see  how  Mr. 
Cutts  executes  this  contract  between  him- 
self and  his  client.  He  pays  no  deposit, 
but  he  takes  possession  at  the  day  named  ; 
so  that  he  bids  with  this  advantage,  know- 
ing that  he  was  bidding  without  a  liability 
to  pay  the  deposit,  and  with  the  impression 
on  his  own  mind  that  he  would  pay  the 
purchase-money  when  it  suited  his  conve- 
nience. But  suppose  at  the  sale  he  had 
told  the  public,  "  no  deposit  will  be  re- 
quired, and  you  may  pay  your  purchase- 
money  at  any  time  it  suits  you  best." 
Such  a  communication  would,  it  is  highly 
probable,  have  raised  the  biddings  much 
higher.  However,  he  does  no  such  thing. 
The  conditions  imposed  must  be  presumed 
to  be  proper  as  between  the  seller  and  the 
buyer,  whoever  the  buyer  might  be ;  yet 
he  dispenses  with  the  whole  of  them  in  his 
own  favour,  and  at  the  expense  of  his 
client.  If  such  a  dealing  can  constitute  a 
contract  between  a  solicitor  and  his  client, 
this  Court  must  cease  to  be  a  court  of 
equity.  There  is  no  proof  that  the  money 
was  paid  to  his  client  until  the  beginning 
of  1847*  Possession  was  taken  of  the 
estate,  and  the  money  represented  the  es- 
tate ;  and  two  years  afterwards,  the  money  is 
doled  out  to  the  client  by  fifties  and  twen- 
ties, and  hundreds  and  twenties,  just  ina  way 
to  induce  a  young  man  to  spend  his  patri- 
mony instead  of  making  a  solid  investment 
of  the  whole  of  it,  which  he  would  have  had 
the  inducement  to  do,  and  most  probably 
would  have  done,  if  he  had  that  which 
was  his  undoubted  right,  namely,  payment 
of  the  whole  in  a  lump  on  his  attaining 
twenty-one. 

I  think  that  no  part  of  the  trans- 
action can  be  defended ;  and  though  I 
acquit  Mr.  Cutts  wholly  of  fraud  in  a 
felonious  sense,  yet  I  think  there  was  fraud 
in  the  sense  in  which  this  Court  uses  the 
term  :  unfair  dealing  with  the  estate,  ad- 
vantage taken  of  the  client  by  not  giving 
him  those  benefits  to  which  he  was  entitled, 
and  by  assuming  to  himself  all  the  benefits 
to  which  as  solicitor  he  was  entitled.  I 
have  not  the  least  hesitation  in  afiirming 
the  decree,  and  dismissing  the  appeal,  with 
costs. 
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L.C.         \  In  re  gumming,  a  Luna» 
March  17,  27./  tie. 

Zttiiaey—  Traverse, 

A  person  found  lunatic  by  inquisition  is 
entitled  as  of  right  to  traverse  the  finding  ; 
but  before  granting  the  writ  the  Court  wiU 
be  satisfied  by  personal  examination  that  the 
alleged  lunatic  is  competent  to  exercise  voli* 
tion  upon  the  subject,  and  desires  to  have  a 
traverse  of  the  finding. 

Where  a  personal  examination  of  the 
alleged  lunatic  by  the  Court  is  in^pmcticablCf 
the  Court  will  adopt  some  other  mode  of 
inquiry — semble. 

Whether  a  party  may  file  a  traverse  in 
the  Petty  Bag  Office  without  the  intervention 
of  the  Court — quere. 

In  this  case  a  commission  of  lunacy  had 
been  issued,  under  which  Mrs.  Camming 
had  been  found  to  be  a  person  of  unsound 
mind.  Mrs.  Cumming  then  presented  a 
petition  to  the  Lord  Chancellor,  praying 
that  she  might  be  at  liberty  to  traverse  the 
finding,  and  that  in  the  mean  time  all 
further  proceedings  in  the  lunacy  might  be 
stayed. 

In  consequence  of  the  alleged  conflict 
of  authority  on  the  question  of  law  in* 
volved  in  the  petition,  the  case  was  heard 
before  the  full  Court  of  Appeal. 

Mr.  Bethell,  Mr,  Roundell  Palmer,  and 
Mr,  SouthgatCf  for  the  petition."-In  some 
of  the  early  cases  it  was  held  that  the 
granting  or  refusing  a  traverse  of  an  in- 
quisition was  in  the  discretion  of  the  Court 
'■^Ex  parte  Roberts  (1),  Ex  parte  Bamsley 
(2),  Ex  parte  Southcote  (3),  Re  Fust  (4)  ; 
but  it  is  now  clearly  established  that  a  tra- 
verse is  matter  of  right  at  law-*j&x  parte 
Feme  (5),  Sherwood  v.  Sanderson  (6),  Ex 
parte  Ward  {7);  and  the  only  discretion 
to  be  exercised  by  the  Chancellor  is  to 
ascertain  whether  tbe  lunatic  b  capable  of 
volition,  and  that  the  application  is  the 

(1)  S  Atk.  7. 

(2)  Ibid.  184. 
(a)  1  Amb.  109. 

(4)  lCoz»4]8. 

(5)  5  Yet.  450,  832. 

(6)  19  Ibid.  280. 

(7)  6  Ibid.  679. 
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application  of  the  person  on  whose  behalf 
it  is  made— /n  re  Bridge  (8). 

The  following  statutes  were  also  referred 
to: — 

17, Edw,  2,  c,  10. 

2^3  Edw,  6.  c.  8.  s,  6. 

8  H^.  6,  c.  16. 

6  Geo,  4.  c,  53. 

[Lord  Justice  Lord  Cranworth.— -If 
this  ia  a  positive  right,  that  is,  ex  debito 
justititB,  in  case  of  refusal  is  there  any 
remedy  by  mandamus  or  otherwise?] 

That  consequence  must  necessarily 
follow  as  in  any  other  case  of  a  similar 
right.  In  Bridgets  case,  though  Lord 
Cottenham  thought  there  was  no  doubt  of 
the  lunacy,  he  nevertheless  granted  the 
traverse. 

The  Lord  Chancsllor  at  this  part  of 
the  case  directed  that  the  lunatic  should 
be  sent  for,  or  that  an  affidavit  should  be 
made  that  her  health  would  not  permit  her 
attendance. 

The  Attorney  General,  Sir  W,  P.  Wood^ 
Mr,  RoU,  Mr.  Petersdorff,  and  Mr,  Morris, 
contr^.— This  matter  of  traverse  Ib  a  crea* 
ture  of  the  statute  law,  and  the  party 
seeking  to  avail  himself  of  it  must  take  it 
with  the  conditions  attached  to  it  by  the 
statute.  There  was  no  right  of  traverse  at 
common  law— 4  Co,  Rep,  55  a.  Lord 
Cottenham  was  mistaken  in  saying  in 
Re  Bridge  that  at  the  time  the  right  of 
traverse  was  given,  the  Crown  took  the 
profits  of  lunatics'  property  to  its  own  use ; 
for  by  the  17  Edw.  2.  c.  10.  "the  King 
shall  take  nothing  to  his  own  use."  The 
right  of  traverse  was  given  first  by  the  34 
Edw.  3.  c.  14 ;  then  the  36  Edw.  3.  c.  13. 
for  the  first  time  gave  traverse  in  all  offices 
found  for  the  King,  but,  upon  condition 
of  the  party  shewing  his  title  by  good  evi- 
dences ;  and  therefore  "  the  Chancellor  by 
his  good  discretion,  &c.  shall  let  and  de- 
mise the  lands  so  in  debate  to  the  tenant.'* 
The  same  condition  is  imposed  in  the 
8  Hen.  6.  c.  16.  and  the  1  Hen.  8.  c.  10. 
Then  came  the  statute  2  &  3  Edw.  6.  c.  8. 
The   sixth  section  enacts,  "  That  if  any 

(8)  Cr.  &  Ph.  838;  8.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  404. 
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person  be  or  shall  be  untruly  founden 
lunatic,  &c.,  be  it  enacted,  that  every 
person  and  persons  grieved  or  to  be  grieved 
by  any  such  office  or  inquisition  shall  and 
may  have  his  or  their  traverse  to  the  same, 
immediately  or  after,  at  his  or  their  plea- 
sure, and  proceed  to  trial  therein,  and 
have  like  remedy  and  advantage,  as  in 
other  cases  of  traverse  upon  untrue  inquisi- 
tions or  offices  founden,"  &c.  These  words 
clearly  point  to  a  preliminary  investigation 
before  the  right  of  traverse  is  conceded, 
namely,  that  the  Chancellor  should  have 
good  grounds  for  supposing  it  was  **  nn- 
truly  found."  As  in  the  case  of  lands  a 
primd  facie  title  must  be  shewn,  so  in  the 
case  of  lunacy  the  state  of  mind  must  be 
tkewn^Sir  John  CuUs's  case  (9),  Scowre» 
fields  case  (10),  Ex  parte  Duplessis  (11), 
Buller^s  Nisi  Prius^  216,  Anonymous  case 
(12),  LudlanCs  cose  (13),  Ex  parte  Sau- 
marez  (14). 

[The  Lord  Chancellor.— -In  that  case 
the  order  was  discharged  because  the  tra- 
verse was  not  followed  up.] 

The  person  coming  for  a  traverse  is 
bound  to  shew  some  reason  for  supposing 
the  finding  of  the  jury  incorrect.  The 
statute  6  Geo.  4.  c.  53.  removes  all  doubt 
upon  the  subject.  It  directs  a  petition  to 
be  presented  to  the  Chancellor,  who  is  "  to 
hear  and  determine  such  petition.'*  But 
if  the  traverse  is  matter  of  absolute  right, 
then  it  must  issue,  even  though  it  were 
proved  that  the  order  was  sought  for  some 
collateral  and  dishonest  purpose.  In 
Roberts* s  case^  Lord  Hardwicke  went 
into  the  evidence.  In  Ex  parte  Ward, 
Lord  Eldon  dismissed  the  petition  because 
it  laid  no  foundation  for  impeaching  the 
finding  of  the  jury.  The  practice  of  serving 
the  heir-at-law  and  next-of-kin  of  the 
lunatic  with  this  petition  proves  that  the 
order  is  not  a  matter  of  course. 

Mr,  Bethell  replied. 

The  Lord  Chancellor. — The  question 
which  has  been  argued  before  us  is  one  of 


(9)  Ley,  26. 

(10)  Ibid.  22. 

(11)  2  Yes.  sen.  555. 

(12)  Mosely,  71. 

(13)  1  Collinson  on  Lunacy,  167. 

(U)  Secretary  of  Lunatics  Book,  1822,  B.  44. 
No.  63. 


great  importance  in  a  constitutional  point 
of  view,  though  it  lies  in  a  very  narrow 
compass.  There  are  two  questions  :  first, 
whether  a  party  has  a  right  to  traverse  the 
finding  of  a  jury  upon  a  commission 
against  a  person  who  has  been  found 
lunatic ;  and  next,  whether  the  traverse  is 
at  all  times  **  as  of  right."  The  true  mean- 
ing of  that  expression  I  will  consider 
afterwards.  The  whole  question  depends 
in  the  first  instance  upon  the  statute  of 
£dw.  6,  and  must  be  decided  upon  the 
words  of  that  statute  fairly  construed,  and 
with  regard  also  to  the  view  of  other 
Judges  from  the  time  of  the  passing  of 
that  ancient  statute.  Now,  the  6th  sec- 
tion of  that  statute,  after  providing  for 
other  cases,  proceeds  as  follows — '*  Or  if 
any  person  be,  &c."  -—  [His  Lordship 
here  read  the  section  as  set  out  above.] 
Much  reliance  has  been  placed  on  these 
words,  "and  have  like  remedy  and  advan- 
tage, as  in  other  cases  of  traverse  upon  untrue 
inquisitions  or  offices  founden."  Now,  if  in 
an  application  for  a  traverse  the  Court  is  not 
simply  at  liberty,  but  is  bound,  to  enter 
into  the  whole  question  which  was  before 
the  jury,  it  must  hear  all  the  evidence 
which  was  before  the  jury,  before  it  would 
be  at  liberty  to  grant  or  refuse  the  appli- 
cation. And  in  order  to  establish  the  claim 
to  enter  into  the  whole  of  the  evidence,  the 
case  is  put  upon  the  ancient  statute  re- 
garding escheators ;  and  the  proposition  of 
the  Attorney  General,  founded  upon  that 
statute  was,  that  there  could  be  no  right  to 
traverse  until  you  had  established  your 
title  ;  and  that  being  so  as  to  escheats 
generally,  he  argued  that  the  law,  as  ap- 
plied to  the  present  case,  required,  accoid- 
ing  to  the  words  of  the  statute,  that  a  party 
should  have  the  like  remedy  and  advan- 
tage as  in  other  cases  of  traverse  upon 
untrue  inquisitions  found,  and  therefore  a 
title  must  be  shewn  before  the  Court  could 
grant  an  order  to  traverse.  Now,  that 
argument  proceeds  upon  a  mistake  ;  for  the 
right  to  traverse  there  given  in  regard  to 
lands,  and  upon  ordinary  escheats  and 
ofiices  found,  was  of  this  nature :  that  the 
party  had  by  the  act  not  only  a  right  to 
traverse,  but  to  have  the  lands  demised  to 
him  at  a  rent  for  a  certain  time  during  the 
existence  of  the  trial.  Now,  this  is  ex- 
plained very  satisfactorily  by  Staunford  in 
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his  book  on  Prerogative.  After  stating 
several  of  these  old  statutes  which  have 
been  referred  to,  he  says — '*  Hereupon  it  is 
to  be  noted  that  the  shewing  of  the  evi- 
dence is  only  rehearsed  as  to  the  letting  of 
the  lands  to  farm,  and  not  to  the  traverse; 
for  by  this  statute  he  may  traverse  without 
shewing  any  evidence,  but  not  have  the 
lands  to  farm.  Also  by  these  statutes  he 
IS  not  bound  to  any  certain. time  for  taking 
of  his  traverse,  but  only  for  taking  of  the 
lands  to  farm ;  for  he  may  tend  his  traverse 
when  he  will,  so  he  desire  not  the  farm  of 
the  lands.  But  if  he  will  have  them  to 
farm,  he  must  tend  his  traverse  within  the 
month,  as  appeareth."  So  that  in  this 
book,  which  is  always  considered  as  one  of 
great  authority,  it  clearly  appears  that  it  is 
a  misapplication  of  that  statute  to  bring  it 
to  bear  upon  the  statute  which  governs  this 
case.  Now,  if  this  point  had  to  be  decided 
for  the  first  time  upon  the  meaning  of  the 
statute  of  £dw.  6, 1  can  hardly  conceive  that 
stronger  words  could  have  been  used  to 
give  the  party  the  right  to  traverse  ;  it  is 
to  be  '*  at  his  or  their  pleasure."  It  is,  in- 
deed, to  be  governed  by  the  usual  laws  as 
regards  traverses  as  fkr  as  they  may  be 
applicable,  but  that  does  not  take  away  the 
right  given  by  these  express  words. 

The  authorities  of  an  early  period  do  not 
much  assist  us.  I  will  come  down  at  once 
therefore  to  the  time  of  Lord  Hardwicke. 
In  the  cases  referred  to,  though  he  did  put 
it  in  some  sense  as  a  matter  of  right,  yet  it 
cannot  be  denied  that  he  went  into  the 
cases  and  examined  the  circumstances  to 
satisfy  himself  that  it  was  a  proper  case  for 
a  traverse.  How,  then,  did  it  come  that 
the  Chancellor  was  applied  to?  For  if  it 
were  an  absolute  right,  the  party  might  at 
once  lodge  his  traverse  in  the  Petty  Bag 
Office.  In  a  case  which  I  shall  presently 
state  that  course  was  taken,  and  though 
objected  to,  was  not  interfered  with.  I  do 
not  mean  to  say  anything  upon  the  ques- 
tion whether  a  party  might  not,  behind  the 
back  of  the  Court,  and  irrespective  of  the 
statute  6  Oeo.  4,  lodge  his  traverse  at  once 
in  the  Petty  Bag  Office.  It  is  plain,  how- 
ever, how  petitions  came  to  be  presented 
to  the  Court.  The  traverse  cannot,  of 
course,  take  place  until  the  party  has  been 
found  lunatic  under  a  commission  issued  by 


the  Great  Seal.  The  Great  Seal  grants 
the  custody  of  the  persons  and  estates  of 
lunatics.  If  a  person  goes  behind  the 
back, of  the  Court  and  exercises  his  legal 
right  to  traverse  (if  he  has  such  right), 
could  he  come  and  ask  for  his  costs 
as  upon  a  proceeding  instituted  under 
the  authority  of  the  Great  Seal?  He 
must  depend  upon  his  rights  at  law  what- 
ever they  may  be.  The  reason,  then,  is 
evident  why  parties  come  with  their  peti-* 
tions  to  this  Court.  The  Chancellor  has  the 
duty  of  issuing  this  very  writ,  and  there- 
fore the  parties  come  to  ask  permission  to 
take  this  step;  and  from  all  the  cases  it 
appears  that  the  Court  has  exercised,  not 
so  much  a  discretion,  as  a  care  and  caution 
in  issuing  the  writ.  The  authorities  have 
all  been  referred  to  in  the  case  of  In  re 
Bridge^  Lord  Hardwicke,  I  conceive, 
went  to  a  greater  length,  in  point  of  evi- 
dence, than  any  subsequent  Judge  would 
have  gone.  Lord  Thurlow,  in  Re  Fust^ 
following  Lord  Hardwicke,  did  go  into 
the  circumstances  of  the  case,  and  I  am 
not  clear  that  he  was  wrong  in  so  doing* 
In  that  case  it  became  necessary  to  im- 
peach a  mairiage.  The  husband  came 
here  to  assist  the  traverse,  to  prevent  the 
marriage  being  impeached  by  the  com« 
mission;  and  the  Chancellor,  perceiving 
the  collateral  and  improper  purpose  for 
which  the  traverse  was  to  be  used,  refused 
to  grant  the  order.  As  regards  the  latter 
cases,  it  is  apparent  that  every  successive 
Chancellor,  firom  Lord  Thurlow  to  the 
present  time,  has  been  of  opinion  that  the 
granting  of  the  writ  is,  in  some  sense,  a 
matter  of  right.  Lord  Eldon's  opinion  as 
to  the  rule  of  law  is  perfectly  clear;  he 
states  it  again  and  again  without  limit; 
and,  even  in  the  case  of  a  third  party 
aggrieved  by  the  finding,  he  is  of  opinion 
that  he  has  a  right  to  traverse-^^x  parte 
Hall  (15);  and  in  Ex  parte  Ward^  though 
the  applicant  was  a  stranger,  having  no 
personal  interest,  he  did  not  deny  the 
right.  The  opinion  of  Lord  Rosslyn  upon 
the  point  admits  of  no  doubt.  Lord 
Lyndhurst  was  never  called  upon  to  ex- 
press any  opinion  upon  the  point.  Lord 
Brougham  in  a  case  before  him.  Re  Tuhhi 

(15)  7  Ves.  263. 
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in  1834,  makes  this  observation— '' My 
predecessors  seem  to  have  considered  it  as 
matter  of  right."  Lord  Cottenham's 
authority  was  to  the  same  effect.  Lord 
Truro  twice  decided  the  point  in  accord-* 
ance  with  the  decisions  of  his  predecessors. 
The  authorities,  therefore,  as  far  as  they 
go,  are  conclusive  upon  the  question. 

In  the  case  of  Gervais  Healy^  which  waff 
in  1748,  the  party  seems  to  have  gone  to 
the  Petty  Bag  Office  and  entered  a  tra- 
verse without  the  intervention  of  the  Court. 
The  cousins  and  co-heirs  of  the  lunatic 
petitioned  the  Court  that  the  traverse 
might  he  discharged.  It  appears  that  no 
order  was  made,  but  the  costs  of  the  pe- 
tition were  reserved  until  the  traverse 
should  be  tried.  Before  the  traverse  could 
be  tried,  Gervais  Healy  died.  That  seems 
to  be  a  very  considerable  authority  to  shew 
that  at  that  time,  not  only  was  it  con- 
sidered as  of  right,  but  so  much  so  that 
the  party  might  behind  the  back  of  the 
Chancellor  file  his  traverse  in  the  Petty 
Bag  Office,  and  carry  the  same  down  for 
trial ;  but  in  that  case  the  costs  were  to  be 
reserved  until  the  issue  was  tried.  It 
appears  from  a  case  in  the  Lunacy  Office 
in  February  1825,  that  a  petition  was  pre- 
sented by  a  lunatic  for  a  traverse,  and  also 
a  petition  by  the  lunatic's  son-in-law  to  be 
appointed  committee,  and  thereupon  an 
order  was  made  by  Lord  Eldon,  appoint- 
ing an  interim  manager  of  the  lands,  and 
directing  that  the  lunatic  should  be  brought 
before  him.  A  note  was  taken  by  Sir 
George  Turner,  Y.C.  of  what  fell  from 
Lord  Eldon  upon  that  occasion.  He  said, 
**  I  will  see  the  person  who  is  the  subject 
of  this  commission,  and  leam  from  him 
whether  it  is  his  real  intention  to  traverse." 

The  effect  of  the  decisions  has  been,  that 
the  party  himself  has  a  right  to  traverse, 
and  also  any  other  person  having  an  in- 
terest in  the  question ;  but  then  he  must 
do  it  within  a  limited  time :  and  even  with 
respect  to  the  party  himself.  Lord  Eldon 
says  he  is  not  so  confident  that  there  is 
not  a  right  to  limit  him  as  to  time.  These 
authorities,  therefore,  are  of  the  greatest 
weight,  and  it  would  require  very  great 
deliberation,  and  very  strong  reasons 
operating  upon  the  mind  of  any  Judge  to 
induce  hun  to  oppose  his  opinion  to  so 


much  authority.  But  I  am  clearly  of 
opinion  that  these  decisions  are  authorised 
by  the  true  meaning  and  spirit  of  the  act 
itself  upon  which  tiiey  are  founded  ;  and 
if  I  had  had  to  decide  the  case  now  for  the 
first  time,  I  should  have  come  to  the  same 
conclusion. 

Now,  the  traverse  being  as  of  right, 
the  question  remains  how  that  right  is 
to  be  exercised.  It  is  impossible  to  deny 
that  in  every  ease  that  has  been  cited 
the  Chancellor  has  addressed  himself  to 
the  consideration  of  the  question,  whether 
it  was  a  proper  case  for  the  writ  to  issue ; 
and  if  that  was  so,  whether  the  determina- 
tion of  the  question  was  made  to  depend 
npon  an  examination  of  the  lunatic  or  the 
affidavits  of  parties.  In  order,  then,  satis- 
factorily to  decide  that  question,  you  must 
first  decide  whether  in  any  proper  sense 
the  writ  is  of  right  or  not.  Because  if  it 
is  of  right,  as  I  think  it  will  be  now  de- 
cided to  be,  then  the  considerations  affect- 
ing the  propriety  of  issuing  the  writ,  or 
not,  would  be  very  different  from  those  to 
which  the  Court  would  address  itself  if 
the  writ  were  not  strictiy  of  right.  But 
being  strictiy  of  right,  it  is  still,  as  it  ought 
to  be,  under  a  certain  controul.  For  in- 
stance, if,  upon  a  petition  for  the  writ,  I 
were  to  call,  as  I  necessarily  must  in  every 
such  case,  for  the  attendance  of  the  lunatic, 
and  I  saw  instantly  the  signs  of  absolute 
raving  madness,  nobody  could  suppose 
that  the  person  holding  the  office  I  fill 
would  be  at  liberty  to  allow  the  writ  to 
issue.  In  such  case,  it  would  be  apparent 
that  there  was  no  untrue  finding,  and  con- 
sequentiy  no  necessity  for  a  traverse ;  and 
the  duty  imposed  upon  the  Court  of  pro- 
tecting the  person  and  estate  of  the  hmatie 
would  require  it  to  deny  the  writ.  In 
some  of  the  cases,  before  Lord  Hardwicke 
particularly,  and  also  before  Lord  Eldon, 
matters  have  been  entered  into  in  a  manner 
hardly  consonant  with  the  strict  interpre- 
tation of  the  term  *'  as  of  right."  But  this 
is  not  matter  of  surprise,  when  one  con- 
siders that  a  petition  is  presented,  and 
served,  and  the  common  order  made  that 
all  parties  should  appear  and  be  heard; 
but  it  is  no  proof  of  the  right  or  duty  of 
the  Court  to  enter  into  the  general  question 
of  the  correctness  of  the  finding  of  the  jury. 
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I  cannot  admit  the  authority  of  Lord  Eldon 
for  that  proposition,  when  I  find  it  deli- 
berately stated,  again  and  again,  that  it 
is  of  right,  and  that  the  Chancellor  shall 
persondly  examine  the  lunatic  npon  the 
question. 

Now  this  brings  me  to  the  consideration 
of  my  duty  with  reference  to  the  decision 
in  the  present  case.  My  first  duty,  with- 
out doubt,  is  to  satisfy  my  mind  that  the 
application  is  bond  fide,  and  that  the  lunatic 
is  so  far  competent  as  to  be  able  to  satisfy 
me  that  she  really  does  desire  to  have  a 
traverse  as  against  the  finding.  If  I  were 
in  any  doubt  upon  that  point,  I  do  not 
now  mean  to  say  that  I  would  hear  evi- 
dence as  to  her  state  of  mind ;  but  if  I  were 
not  satisfied  as  to  what  her  intentions  and 
wishes  were,  if  she  herself  did  not  appear 
to  know  her  own  mind  upon  the  subject, 
I  do  not  say  that  in  such  a  case  the  Chan- 
cellor might  not  feel  himself  at  liberty  to 
consider  by  whom  she  was  surrounded,  by 
whom  the  application  was  made,  and  what 
were  their  objects  and  views.  It  will  be 
time  enough,  however,  to  enter  into  these 
considerations  when  that  question  arises. 
The  case  now  before  me  is  one  in  which 
the  Court  will  decide  that  the  traverse  is 
of  right,  in  the  proper  sense  of  the  term. 
I  have  myself  examined  Mrs.  Cumming, 
and  have  represented  to  her  what  may  be 
the  consequences  of  this  traverse  in  point 
of  expense.  I  have  had  a  considerable 
conversation  with  her;  and,  whatever  may 
be  her  delusions  upon  other  subjects,  upon 
this  point  she  is  as  reasonable,  as  firee  from 
heat  or  passion,  as  any  reasonable  person 
with  whom  I  ever  conversed.  Though  she 
is  aware  that  it  may  put  in  peril  the  re- 
mainder of  her  property,  she  desires  this 
traverse  may  issue.  She  is  content  to 
make  this  sacrifice  for,  what  she  calls,  her 
liberty  of  action  ;  and  she  has  satisfied  me 
that,  as  far  as  such  person  can  have  voli- 
tion, she  has  it.  I  am  of  opinion,  there- 
fore, that,  the  traverse  being  decided  to  be 
as  of  right,  this  is  a  case  in  which  I  am 
bound  to  allow  it  to  go. 

I  have  one  further  observation  to  make, 
though  it  does  not  bear  upon  the  question  of 
law.  This  lady's  property  is  said  to  be 
of  small  amount ;  without  great  caution  the 
whole  of  it  may  be  swallowed  up  in  liti- 
gation ;    and,  at  the  age  of  seventy-six, 


she  might  be  stripped  of  the  whole  of  her 
means  of  subsistence  by  the  operation  of  a 
law  brought  in  for  her  protection.  It  will 
be  a  reproach  to  all  parties  and  also  to 
the  law  if  this  matter  is  carried  on  with 
unnecessary  expense.  Upon  this  occasion, 
eight  counsel  have  appeared ;  three  on  the 
part  of  Mrs.  Cumming  and  five  on  the 
other  side.  I  make  an  order  that  the  costs 
of  two  counsel  only  on  each  side  be  allowed ; 
and  I  win  make  an  order  that,  in  what- 
ever further  steps  are  taken  on  either  side, 
the  expense  shall  be  restricted  within  the 
smallest  possible  limit,  in  order  to  preserve 
to  this  lady,  if  it  is  in  the  power  of  the 
Gh:eat  Seal  to  do  it,  some  remnant  of  her 
fortune  for  the  remainder  of  her  days. 

Lord  Justice  Knight  Bruce.-— The 
observations  of  the  Lord  Chancellor  render 
it  almost  superfluous  for  me  to  add  any- 
thing. An  inquest  under  a  commission 
of  lunacy  is,  I  apprehend,  in  reality  a  pro- 
ceeding to  which  the  alleged  lunatic  is  not 
a  party,  and  therefore,  whether  he  shall 
have  appeared  before  the  jury  for  the  pur- 
pose of  contesting  the  allegation  of  lunacy 
or  not,  his  rights  after  the  finding  of  the 
jury  are  the  same.  If  he  is  not  in  default 
for  not  appearing  and  contesting,  then  it 
would  be  a  monstrous  principle  to  hold 
that  he  is  not  entitled,  as  of  right,  to  dis- 
pute the  finding ;  nor  do  I  understand  law 
and  principle,  or,  in  other  words,  law  and 
justice,  to  difier  in  that  respect.  The  juris- 
diction, therefore,  in  my  judgment,  is  only 
to  ascertain  whether  the  application  is  an , 
act  of  free  will  on  the  part  of  the  person, 
and  not  whether  the  will  is  that  of  a  person 
of  sound  mind.  When  in  the  judgment  of 
that  jurisdiction,  there  is  a  plain  and  suffi- 
cient expression  of  free  will,  the  traverse 
cannot,  I  think,  be  refused,  however  clearly 
beneficial  to  the  alleged  lunatic  it  may 
appear  to  the  mind  of  the  Judge  that  the 
finding  of  the  jury  should  remain  undis- 
turbed. It  is  the  right  of  an  English  per- 
son to  require  that  his  personal  freedom 
and  the  free  use  of  his  property  should  not 
be  taken  from  him  on  the  ground  of 
alleged  lunacy,  without  his  being  allowed 
the  opportunity  of  establishing  his  sanity 
before  a  jury  as  a  contesting  party,  and 
not  merely  as  a  subject  of  inquiry.  Whether, 
in  the  present  case,  there  has  been  such 
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a  plain  and  sufBcient  expiesslon  of  frefe 
will  as  has  been  mentioned  (though  I  con- 
sider it  highly  probable)  I  do  not  know, 
and  therefore  I  cannot  give  any  opinion 
upon  it,  it  having  been  thought  right  by 
the  Lord  Chancellor,  Lord  Cranworth  and 
myself,  that  the  Lord  Chancellor  alone 
should  see  and  converse  with  Mrs.  Cum- 
ming. 

Lord  Justice  Lord  Cranworth.— I 
have  only  to  express  my  entire  concurrence 
in  the  judgment  of  the  Lord  Chancellor 
and  my  learned  Brother,  adding  a  few 
words  to  what  has  been  said.  I  think  that 
under  the  statute  of  Edw.  6.  the  party 
aggrieved  by  an  inquest  which  has  found 
her  a  lunatic  has  a  right  to  traverse :  and 
that  that  right  is  clear  under  the  words  of 
the  statute,  independently  of  authorities. 
This  right  may  appear  inconsistent  with 
the  fact  that  the  Lord  Chancellor  exer- 
cises a  sort  of  discretion.  But  that  is 
a  discretion  to  see  that  the  party  her- 
self is  really  applying  for  the  traverse  ; 
because  the  peculiar  nature  of  the  subject- 
matter  of  the  inquiry  makes  the  analogy 
from  ordinary  cases  to  a  great  extent  in- 
applicable. If  a  person  sues  out  a  writ 
to  recover  land  or  other  property,  it  is 
presumed  to  be  his  own  act;  but  where 
there  are  primd  facie  grounds  for  supposing 
the  party  to  be  incapable  of  having  the 
will,  it  is  fit  that  some  precaution  should 
be  adopted  for  the  purpose  of  seeing  that 
that  which  is  to  be  done  as  the  exercise  of 
the  will  of  the  party,  is  really  so  done. 
This  is  ordinarily  effected  by  the  Lord 
Chancellor  personally  examining  the  party. 
I  do  not,  however,  mean  to  say  that,  even 
without  such  personal  examination,  some 
inquiry  might  not  be  made  on  the  subject ; 
ex,  gr,y  where  the  person  is  in  that  state 
of  bodily  illness  which  would  render  it 
impossible  that  he  should  be  seen  by  the 
Lord  Chancellor.  I  do  not  say  that  a  case 
might  not  occnr  in  which  some  discretion 
might  not  be  exercised ;  but  in  the  general 
observations  that  have  been  made  I  entirely 
concur ;  and  I  have  added  these  few  words 
lest  it  should  be  supposed  that  I  entertain 
some  doubt  when  I  really  entertain  none. 
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Lunacy — Care  of  a  Lunatic^ s  Person  and 
Application  of  the  Estate  pending  a  Traverse, 

Where^  in  the  opinion  of  the  Cowrif  it  wiU 
he  for  the  benefit  of  the  Innaiie  thai  the  eare 
of  the  person  should  remain  undisiurbed^  U 
will  so  directf  and  wiU  direct  the  wheie 
of  the  income  of  the  property  to  be  paid  to 
the  lunatic^  pending  a  petition  to  traverse ; 
although  the  Court  will  confirm  the  report 
of  the  Master  in  Lunacy,  appointing  a  com" 
mittee  of  the  person  and  a  committee  of  the 
estate. 

At  the  time  (after  the  hearing  of  the 
lastly  reported  case)  when  the  residue  of 
Mrs.  Cumming's  petition  for  a  traverse 
was  heard  before  the  Lords  Justices,  a 
petition  also  came  on  for  hearing,  pre- 
sented by  the  next-of-kin  and  co-heiresses- 
at-law,  on  the  4th  of  February  1852,  which 
prayed  the  confirmation  of  the  Master's 
report,  approving  of  Miss  L.  Baker  as 
committee  of  the  person,  and  Mr.  James 
Spark  as  committee  of  the  estate  of 
Mrs.  Cumming,  and  for  other  purposes 
as  to  costs.  By  orders  made  on  the 
20th  of  November  and  the  22nd  of 
December  1851,  arrangements  were  made, 
under  the  sanction  of  the  Court,  for  the 
personal  care  and  comfort  of  the  lady. 

Sir  W.  P.  Wood  and  Mr.  W.  Morris, 
in  support  of  the  petition,  urged  that  it 
was  important  to  provide  in  the  ordinary 
way  for  the  safety  of  the  lunatic  and  her 
property,  pending  ^e  traverse,  and  that 
as,  until  the  traverse  had  been  heard,  the 
lady  must  be  treated  in  all  respects  as 
insane,  and  her  property  be  administered 
accordingly,  the  Court  should  proceed  in 
the  ordinary  manner  by  confirming  the 
Master's  report.  If,  however,  the  counsel 
for  Mrs.  Cumming  could  shew  any  good 
reason  for  a  contrary  coxurse,  the  matter 
might  be  different. 

Mr.  BetheU,  Mr.  Roundell  Palmer,  and 
Mr.  Southgate  argued  that,  with  regajd  to 
this  particular  case,  it  was  of  the  utmost 
importance  that  no  change  should  be  made 
in  the  establishment  of  the  lunatic  pending 
the  traverse.     That  if  the  Master's  report 
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was  confirmed^  appomtiiig  a  committee  of 
the  person,  and  Mrs.  Cumming  was  placed 
in  the  hands  of  the  friends  of  those  who 
sued  out  the  commission,  and  deprived  in 
consequence,  either  wholly  or  to  a  great 
extent,  of  intercourse  with  those  friends 
in  whose  good  wishes  and  upon  whose 
advice  she  relied  and  was  now  proceeding, 
she  would  not  have  it  in  her  power  to  con^ 
test,  in  a  fair  and  proper  manner,  the  vali- 
dity of  those  proceedings,  by  which  she 
was  declared  a  lunatic  and  unfit  for  the 
management  of  her  own  affiurs.  It  was 
not  shewn  that  the  person  who  resided  with 
Mrs.  Cumming  was  not  in  every  way  a 
proper  and  fit  person  to  be  with  her.  With 
regard  to  the  appointment  of  a  committee 
of  the  estate,  the  property  was  not  of  such 
a  nature  as  to  render  such  an  appointment 
at  the  present  time  a  matter  of  immediate 
necessity  or  expediency.  That  in  such 
cases  the  Court  had  Aill  power  to  act  ac- 
cording to  its  own  discretion  ;  and  in  this 
particular  case,  the  evidence  shewed  that  if 
the  proceedings  were  not  stayed,  according 
to  the  .prayer  of  the  petition  of  Mrs.  Cum* 
ming,  not  only  would  her  comforts  and 
health  be  most  materially  afiected,  but 
even  the  administration  of  justice  in  a  fair 
and  impartial  manner  would  be  endangered. 
That  pending  a  traverse,  the  stay  of  pro- 
ceedings, before  the  passing  of  the  6  Geo. 
4.  c.  53,  would  have  been  a  matter  of 
course*  That  it  was  not  the  object  of  the 
legislature  by  that  statute  to  make  it  im- 
perative upon  the  Court  to  take  proceed- 
ings, as  if  the  right  to  traverse  the  inquisi- 
tion was  not  conceded,  and  as  if  the  vali- 
dity of  the  commission  was  not  called 
in  question.  That  statute  was  merely 
passed  in  order  to  give  jurisdiction  to  the 
Courtin  matters  wherein  it  was  defective. 

Lord  Justice  Knight  Bruce.  —  It  is 
my  opinion  that  the  benefit  of  Mrs.  Cum- 
ming will  be  best  consulted  by  interposing 
not  at  all,  or  as  little  as  possible,  with  the 
system  of  personal  care  of  her  which  exists 
at  the  present  time.  No  sufficient  reason  has 
been  shewn  why  the  committees  shall  not 
be  appointed,  or  why  the  grant  shall  not 
take  place,  care  being  taken  that  the  in- 
come of  the  property  shall  be  received  by 
her  as  if  the  grant  were  not  made.  The 
present  system  of  personal  care  shall  not  be 


interfered  with  till  further  order*  I  tiiink, 
therefore,  that  the  petition  should  stand 
over  so  far  as  relates  to  costs. 

Lord  Justice  Lord  Cranworth  con- 
curred (1). 


L  C      7 

May  5,  26. 3      ^^  ^^  wheeler,  a  Lunatic. 

Lunatics-Mortgage  —  Re^conveyance  — 
Costs* 

The  costs  of  obtaining  a  re^transfer  of 
premises  mortgaged  to  a  luntUio  are  to  he 
paid  out  of  the  lunatic^s  estate  where  the 
petition  for  that  purpose  is  presented  by  the 
committee  of  the  estate.  If  the  petition  be 
presented  by  the  mortgagor^  he  will  not  be 
allowed  the  costs,  except  in  a  case  where 
the  committee  has  refused  to  proceed. 

Certain  leasehold  estates  were  vested  in 
the  lunatic  as  mortgagee.  The  ^esent 
petition  was  presented  by  the  committee 
of  the  lunatic's  estate  and  by  E.  Young, 
the  mortgagor,  praying  that  Young  might 
be  at  liberty  to  pay  the  mortgage  money 
into  court,  and  that  thereupon  the  mort- 
gaged estates  might  be  vested  in  Young, 
freed  from  the  mortgage  debt.  &e.  An 
order  was  made  according  to  the  prayer  of 
the  petition,  but  the  question  of  costs  was 
reserved. 

Mr,  G,  M,  Oiffard  now  appeared  for 
the  petitioners,  and  asked  that  the  costs 
might  be  paid  out  of  the  lunatic's  estate, 
and  cited-— 

In  re  Marrow,  Cr.  &  Ph.  142  ;  s.  c.  10 

Law  J.  Rep.  (n.s.)  Chanc.  340. 
In  re  Townsend,  2  Ph.  348 ;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  456. 
In  re  Lewes,  1  Hall.  &  Tw.  123 ;  s.  c. 
1  Mac.  &  Oor.  23 ;   18  Law  J.  Rep% 
(n.s.)  Chanc.  153. 

Mr,  Pitman,  for  the  next-of-kin  of  the 
lunatic. 

Mr,  Edwards,  as  amicus  Curiae,  men- 
tioned the  case  of  Ex  parte  Clay  (2)« 

(1)  The  whole  case  is  said  to  be  under  amoge* 
ment,  and  that  a  new  investigation  before  a  jnrjr 
will  not  take  place. 

(2)  Shelford  on  Lnnaiics,  393. 
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The  Lord  Chancellor  said  he  would 
look  into  the  matter,  and  mention  it  on  a 
future  day. 

May  26. — The  Lord  Chancellor,— 
Ex  parte  Richards  (3)  hefore  Lord  Eldon, 
disposes  of  this  case.  If  I  had  had  origi- 
nally to  decide  this  question,  I  should  not 
have  so  decided  it.  Though  that  case  has 
heen  douhted,  yet  I  find  it  has  heen  so 
repeatedly  followed  that  I  do  not  feel 
myself  at  liherty  to  alter  the  practice.  I 
do  not,  however,  approve  of  it,  thinking 
it  contrary  to  principle,  and  opposed  to  the 
settled  rule  that  the  costs  occasioned  by 
the  mortgagee  putting  the  mortgaged 
estate  in  settlement  are  to  be  borne  by 
the  mortgagor.  I  think  in  these  cases 
the  petition  ought  not  to  be  presented 
by  the  mortgagor,  though  that  seems  to 
have  been  the  common  practice.  In  future, 
if  the  mortgagor  presents  a  petition,  in  a 
case  where  the  committee  has  not  refused 
to  do  80,  I  shall  not  give  the  mortgagor 
his  costs* 


KER,V.C.^ 

il29,30;  > 
lay  5.      3 


HUMS  V.  BBNTLBT. 


Parker 

April 
May 

Vendor  and  Purchaser  •^Conditions  of 
Sale— Lessor's  Title. 

Leasehold  property  put  up  for  sale  with 
the  condition  that  the  lessor's  title  would  not 
be  shewn  and  should  not  be  inquired  into. 
In  the  inquiry  as  to  the  title  in  a  reference 
to  the  Master^  the  purchaser  shewed  that 
the  lessors  were  a  canal  company ,  and  that 
the  company  hadf  under  their  actf  the  power 
of  selling  the  property  ^  but  not  the  power 
of  leasing  it : — Held,  that  the  purchaser  was 
precluded  by  the  conditions  of  sale  from 
taking  that  chjectUm  to  the  title* 

Certain  leasehold  property  was  put  up 
for  sale  by  auction,  with  the  following 
condition  of  sale :  — "  That  the  vendor 
shall,  at  his  own  expense,  on  or  before  the 
14th  of  May,  deliver  to  the  purchaser  or 
his  solicitor  a  proper  abstract  of  title,  and 
the  lessor's  title  will  not  be  shewn  and 
shall  not  be  inquired  into.*' 

(S)  IJ.  &  W.  264. 


The  property  was  purchased  by  the  de- 
fendant, who  declined  to  complete  the 
purchase.  A  bill  for  specific  performance 
was  filed  by  the  vendor,  and  the  usual 
reference  for  title  was  made.  In  the  in- 
vestigation of  the  title  in  the  Master's 
office,  it  appeared  that  the  property  had 
been  leased  by  a  canal  company.  An 
objection  was  raised  by  the  purchaser  that, 
under  the  act  of  parliament  by  which  the 
canal  company  had  been  constituted,  they 
had  no  power  of  leasing  the  property  in 
question,  though  they  had  a  power  of  sell- 
ing  it.  The  Master  reported  in  £avoar  of 
the  title. 

Exceptions  were  taken  to  the  report  on 
the  above  ground ;  which  now  eame  on  to 
be  heard. 

Mr.  Daniel  and  Mr.  RenshaWf  for  the 
exceptions. 

Mr.  Matins  and  Mr.  Giffard^  for  the 
plaintiff,  contended  that,  by  the  condition 
of  sale  which  has  been  mentioned,  tlie  de- 
fendant was  not  at  liberty  to  raise  any 
question  as  to  the  title  of  tiie  lessor. 

The  following  cases  were  cited— 

Duke  V.  BameU,  2  CoU.  887 ;  s.  c  15 

Law  J.  Rep.  (n.s.)  Chanc.  173. 
Spratt  V.  Jeffery,  10  B.  &  C.  249 ;  s.  c. 

8  Law  J.  Rep.  K.B.  114. 
Warren  v.  Richardson,  You.  3. 
Shepherd  v.  KeaOey,  1  Cr.  M.  &  R.  117; 

s.  c.  3  Law  J.  Rep.  (n.s.)  Exch. 

288. 

• 

Parker,  V.C.-— The  question  here  v^ 
whether  it  was  open  to  the  purchaser  to 
take  objections  to  the  lessor's  title.  This 
is  purely  a  question  upon  the  constructioii 
of  the  contract  for  sale.  A  vendor  d 
leasehold  property,  by  the  general  rule,  Is 
under  an  obligation  to  deduce  and  shew 
the  lessor's  title,  but  there  is  no  donbt  that 
a  stipulation  may  be  made  that  the  vendor 
should  be  relieved  from  that  obligation. 
In  the  case  of  Shepherd  v.  KeatUy  it  was 
decided  that  the  contract  did  not  amount 
to  a  stipulation  that  the  purchaser  should 
accept  the  title  without  objection  or  in* 
quiry.  A  different  construction  was  put 
upon  the  contract  in  Spratt  ▼.  Jefery* 
Comments  have  been  made  upon  that  case, 
but  I  do  not  see  any  inconsistency  between 
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the  two  cases.  The  Court,  in  one  of  them, 
constraed  the  conditions  of  sale  as  more 
extensive  than  in  the  other.  It  may  he 
that  the  Court,  in  Spratt  v.  Jeffery,  erred 
in  construing  the  contract  as  importing  an 
acceptance  of  the  lessor's  title  without  oh- 
jection ;  hut  there  can  he  no  douht  that,  if 
the  parties  stipulate  that  the  purchaser 
shall  accept  the  title  without  ohjection  or 
inquiry,  that  would  he  a  lawful  agreement. 
Now,  what  is  the  contract  here  ?  The  con- 
dition is,  "  that  the  lessors'  title  will  not 
be  shewn,  and  shall  not  he  inquired  into." 
Does  that  oblige  the  purchaser  to  accept 
the  lessor's  title,  such  as  it  is,  or  what  was 
the  meaning  of  it?  In  addition  to  the 
terms  of  the  contract  I  find  "that  the 
lessor's  title  will  not  be  shewn,"  with  other 
words  that  ought  to  have  effect  given  to 
them — *'  that  the  title  shall  not  be  inquired 
into."  The  only  reasonable  meaning  of 
this  stipulation  is,  that  inquiry  was  alto- 
gether precluded  for  every  purpose.  I 
find  that  the  purchaser  did  call  upon  the 
Master  to  look  into  the  vendor's  title  to 
some  extent ;  that  is,  he  produced  before 
the  Master  the  act  of  parliament,  which  he 
asked  the  Master  to  look  into.  I  think 
that  the  purchaser  was  precluded  from  going 
into  that  inquiry  by  the  terms  of  the  con- 
dition of  sale.  I  do  not  see  what  force  can 
be  given  to  the  words  "  that  the  title  should 
not  be  inquired  into,"  except  that  it  should 
be  accepted  by  the  purchaser  without  ob- 
jection or  inquiry.  The  exceptions  to  the 
Master's  report  must  be  overruled,  on  the 
ground  that  this  is  a  matter  which  the  pur- 
chaser has  precluded  himself  from  going 
into  by  the  terms  of  the  contract. 


LoBDs  Justices.' 

1852. 
June 


BTICE8."\ 


HUGHES  V.  MORRIS. 


Specific  Performance-^-Contract  for  Sale 
of  Skip^^Ship  Registry  Act. 

A  court  of  equity  will  not  enforce  specific 
performance  of  a  contract  for  a  sale  of  a 
ship  or  part  of  a  ship. 

By  the  34^A  section  of  the  statute  8^9 
Vict.  c.  89.  (the  Ship  Registry  Act),  every 
sale  or  transfer  of  a  ship,  or  part  of  a  ship, 
must  be  registered,  and  a  court  of  equity 
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must  construe  t?te  section  to  extend  to  any 
contract  for  sale  or  contract  to  transfer. 
Whether  under  this  statute  an  action  could 
be  maintained  on  a  contract  for  sale  of  a 
ship  or  part  of  a  jAip— quaere. 

The  bill  in'  this  case  was  filed  for  the 
specific  performance  of  an  agreement  for 
the  sale  of  forty  sixty-fourths  of  the  ship 
Virtue,  formerly  the  property  of  Messrs. 
Williams  &  Sawtell,  bankrupts.  In  the 
month  of  March  1847,  Mr.  W.  T.  H. 
Phelps,  the  solicitor  appointed  by  the 
creditors'  assignees,  prepared  and  issued  a 
handbill,  announcing  the  intended  sale  by 
auction  of  the  forty  sixty-fourths  of  the 
ship  on  the  28th  of  April  1847,  and  this 
handbill  purported  that  the  sale  was  to 
be  by  order  of  the  assignees,  and  the  bill 
referred  to  Mr.  Acraman,  who  had  been 
appointed  and  was  described  in  it  as  official 
assignee,  for  further  particulars ;  and  copies 
of  the  handbill  were  sent  to  Mr.  Acraman. 
In  pursuance  of  the  announcement  con- 
tained in  the  handbill,  the  forty  sixty- 
fourths  of  the  ship  were  put  up  to  sale  by 
public  auction,  under  conditions  of  sale,  in 
which  they  were  described  as  belonging  to 
the  assignees.  By  the  third  condition  the 
purchaser  was  to  pay  a  deposit,  and  on  the 
payment  of  the  balance  at  a  stated  time, 
**  possession  of  the  vessel  was  to  be  given 
up  to  the  purchaser ;"  and  the  sixth  con- 
dition was,  "  that  upon  the  payment  of  the 
remainder  of  the  purchase-money,  together 
with  all  other  charges  and  dock  dues,  the 
purchaser  should  have  a  bill  of  sale  from 
the  assignees,  of  the  interest  of  the  forty 
sixty-fourths  in  the  schooner,  together 
with  the  ship's  stores,  sails,  and  appur- 
tenances enumerated  and  described  in  the 
schedule  prepared,  and  that  the  vendor 
should  not  be  obliged  to  produce  any  docu- 
.  ments  or  evidences  of  title  whatever  other 
than  and  except  the  certificate  of  registry 
and  bill  of  sale  from  E.  Phillips  to  the 
assignees  of  the  bankrupts." 

The  plaintiff,  Capt.  Hughes,  through  the 
medium  of  Mr.  Edwards,  became  purchaser 
of  the  forty  sixty-fourths,  at  the  auction,  for 
the  sum  of  375/. ;  and  thereupon  Phelps  & 
Edwards  signed  the  following  memorandum 
of  agreement  between  W.  T.  H.  Phelps, 
agent  of  the  vendors,  of  the  one  part, 
and  H.  Edwards  of  the  other  part :  "  The 
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said  H.  Edwards  hath  this  day  become 
purchaser  of  the  share  in  the  premises 
comprised  in  the  annexed  particulars,  sub- 
ject to  the  conditions  of  side  also  annexed, 
for  the  price  of  3752.,  and  has  paid  unto 
W.  T.  H.  Phelps,  the  vendors'  solicitor, 
the  sum  of  37^.  105.,  as  a  deposit  of  10/. 
per  cent,  upon  the  purchase-money  in  part 
payment,  and  the  said  H.  Edwards  agrees 
to  pay  the  remainder  of  the  purchase- 
money  at  the  time  of  payment  mentioned 
in  the  said  conditions,  and  upon  payment 
thereof  the  vendors  will  execute  to  H. 
Edwards  a  transfer  or  bill  of  sale  of  such 
shares,  according  to  the  said  conditions.'* 
The  deposit  was,  in  fact,  paid  to  the 
auctioneer,  and  not  to  Phelps,  as  stated  in 
the  memorandum,  upon  the  28th  of  April 
1847.  On  the  29th  of  April  the  plaintiff 
paid  the  sum  of  240^  to  Phelps,  further 
on  account  of  the  purchase-money,  and 
upon  the  10th  of  May  1847  he  paid  him  a 
further  sum  of  50/.  The  residue  of  the 
purchase-money  was  not  paid,  and  the  bill 
of  sale  was  not  executed.  Disputes  then 
took  place  between  Mr.  Acraman  and 
Phelps,  as  to  the  money  paid,  Phelps 
refusing  to  pay  it  over  to  the  assignees,  on 
the  ground,  as  it  appeared,  that  costs  were 
due  to,  or  claimed  by  him.  Mr.  Acraman 
arrested  the  ship  in  the  Admiralty  Court. 
The  plaintiff  then  offered  to  pay  the  balance 
of  the  purchase-money,  and  made  a  tender 
of  that  balance ;  the  defendants  refused  to 
accept  the  tender,  and  therefore  this  bill 
was  filed  for  specific  performance,  for  an 
injunction,  and  for  damages  which  had 
been  incurred  by  the  detention  of  the  ship 
by  the  proceedings  taken  by  the  assignees 
in  the  Admiralty  Court.  Upon  the  4th  of 
December  1849,  an  injunction  was  granted 
by  the  Vice  Chancellor  of  England  on  the 
terms  of  the  money  being  paid  into  court. 
The  case  came  on  for  hearing,  before 
Vice  Chancellor  Turner,  in  the  month  of 
March  1852,  when  he  dismissed  the  bill 
upon  a  question  of  agency  and  oti  other 
grounds  wholly  apart  from  any  consider- 
ations under  the  Ship  Registry  Act,  observ- 
ing that  with  regard  to  that  point,  "  I  think 
it  would  be  improper  in  me  to  give  any 
opinion  upon  it,  as  I  find  that  in  Davenport 
V.  ff^i<r»orc(l),  where  the  plaintiff *s  claim 

(1)  2   Myl.  &  Cr.  177;    a.  c.  6  Law  J.  Rep. 
(n.s.)  Cliane.  £8. 


was  founded  upon  an  alleged  equitable 
title  to  a  ship  by  contract,  Lord  Langdale 
allowed  a  demurrer  to  the  bill,  and  upon 
appeal,  Lord  Cottenham,  though  he  over- 
ruled Lord  Langdale's  decision  upon  an- 
other point,  declined  to  give  any  opinion 
upon  the  general  question."  The  plaintiff 
appealed  from  the  decision  of  the  Vice 
Chancellor;  and  by  desire  of  the  Lords 
Justices,  the  arguments  were  addressed  to 
the  undecided  point  under  the  Ship  Re^s-* 
try  Act,  which  being  adverse  to  the  plain* 
tiff,  the  argument  of  the  other  question 
became  unnecessary. 

Sir  W.  P.  Wood  and  Mr.  W.  Collins,  for 
the  appellant. — All  the  cases  in  the  books 
which  have  decided  that  the  Court  of  Chan- 
cery will  not  decree  specific  performance 
of  executory  contracts  for  the  sale  of  a  ship, 
or  the  part  of  a  ship,  have  been  cases 
where  the  Court  has  felt  itself  bound  to 
declare  the  contract  void  for  want  of  regis- 
tration, and  have  arisen  under  the  statutes 
26  Geo.  3.  c.  60.  and  34  Geo.  3.  c.  68, 
and  where  from  the  very  stringent  words  of 
the  statutes  the  Court  has  had  no  alterna- 
tive. Those  words,  in  express  terms,  relate 
to  such  contracts,  and,  therefore,  the  courts 
of  equity  being  bound  to  follow  the  law, 
cases  decided  under  such  circumstances 
are  not  sufficiently  in  point  or  analogous 
to  warrant  the  Court,  since  the  passing  of 
more  recent  statutes,  in  feeling  itself  bound 
to  follow  such  a  train  of  decisions.  The 
present  case  comes  under  the  8  &  9  Vict, 
c.  89,  the  words  of  the  34th  section  of 
which  reiterate  literally  those  used  in  the 
previous  act,  3  &  4  Will.  4.  c.  55,  and  the 
still  earlier  statute  6  Greo.  4.  c.  110;  and 
all  these  three  statutes  are  silent  on  the 
subject  of  executory  contracts,  the  infer- 
ence from  which  appears  to  be  irresistible 
that  the  legislature  did  not  intend  any 
statute  after  the  34  Geo.  3.  to  apply  by 
way  of  prohibition  to  executory  contracts. 
It  is  necessary  before  going  further,  to  refer 
to  the  exact  words  of  the  34th  section  of 
the  statute  8  &  9  Vict.,  and  they  are : — 
"  That  when  and  so  often  as  the  property 
in  any  ship  or  vessel,  or  any  part  thereof, 
belonging  to  any  of  her  Majesty's  subjects, 
shall,  after  registry  thereof,  be  sold  to  any 
other  or  others  of  her  Majesty's  subjects, 
the  same  shall  be  transferred  by  bill  of  sale, 
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or  other  instrument  in  writing,  containing 
a  recital  of  the  certificate  of  registry  of  such 
ship  or  vessel,  or  the  principal  contents 
thereof,  otherwise  such  transfer  shall  not 
he  valid  or  effectual  for  any  purpose 
whatever  either  in  law  or  in  equity  : 
Provided  always,  that  no  hill  of  sale 
shall  he  deemed  void  hy  reason  of  any 
error  in  such  recital,  or  hy  the  recital  of 
any  former  certificate  of  registry  instead 
of  the  existing  certificate,  provided  the 
identity  of  the  ship  or  vessel  intended  in 
the  recital  he  effectually  proved  therehy.'* 
From  this  nothing  can  appear  more  plainly 
than  that  the  legislature  no  longer  forhad 
such  contracts. 

[Lord  Justice  Knight  Bruce.— Divested 
of  all  technicality,  the  present  appeal  calls 
on  this  Court  to  repeal  so  much  of  the 
navigation  laws  as  are  comprised  in  the 
Ship  Registry  Act*  I  have  sdways  under- 
stood, and  will  continue  to  so  think,  until 
shewn  differently  hy  authority,  tliat  puhlic 
policy  requires  this  Court  to  construe  this 
particular  act  of  parliament  so  as  to  effect 
the  intention  of  the  legislature.  What 
was  the  intention  of  the  legislature  to  he 
gathered  from  decision  it  is  not  difficult  to 
collect  from  the  case  of  Davenport  v.  Whit- 
more,  where  the  Lord  Chancellor  refused 
to  give  any  effect  to  the  contract,  so  far  as 
it  related  to  the  sale  of  a  ship,  although  he 
decided  contrary  to  Lord  Langdale  on  the 
question  of  demurrer,  so  far  as  it  related 
to  the  freight.] 

The  opinion  of  Lord  Tenterden,  expressed 
under  his  authority  in  the  5th  edition  of 
his  hook  upon  Shipping^  after  the  passing 
of  the  6  Geo.  4,  shewed  that  he  considered 
the  question  of  executory  contracts  to  he 
different  since,  from  what  it  was  hefore 
that  statute.  At  page  50.  occurs  the  fol- 
lowing passage  (2)  :— **  Upon  the  suhject 
of  transfer  of  property,  it  seems  fit  to  notice 
a  distinction  hetween  this  and  the  former 
statutes.  A  recital  of  the  certificate  of 
registry  is  not  now  made  necessary  to  the 
vididity  of  an  executory  contract  or  agree- 
ment for  the  transfer  of  property,  as  was 
expressly  required  hy  the  34  Geo.  3.  c.  68. 
s.  14 ;  neither  is  an  indorsement  of  such 
a  contract  on  the  certificate  now  required, 


(2)  Abbott  on  Shipping,  5th  edit.,  edited  by 
John  Henry  Abbott,  pp.  50,  51. 


which  was  held  to  he  necessary  under  that 
statute — Mortifner  v.  Fleeming{Z)  ;  and  by 
the  language  of  the  new  act,  if  the  certifi- 
cate be  not  recited  in  the  bill  of  sale,  the 
transfer  shall  not  he  valid  and  effectual, 
whereas  by  the  26  Geo.  3.  c.  60.  s.  17.  the 
bill  of  sale  was  made  void.*'  And  the 
learned  author  does  not  stop  there,  for  he 
even  alludes  to  the  effect  of  covenants  de- 
pending and  not  depending  on  the  contract, 
thus : — "  The  latter  difference,  however,  is 
probably  of  no  great  importance ;  for,  under 
the  former  statutes,  covenants  not  depend- 
ing upon  the  transfer  of  the  property,  such 
as  a  covenant  to  pay  money  for  the  security 
whereof  a  ship  had  been  mortgaged,  was 
held  not  to  be  avoided  by  reason  of  an 
omission  to  recite  the  certificate— iTerruon 
V.  Co^c(4).  Whereas  covenants  depend- 
ing upon  a  contract  to  transfer,  such  as  an 
agreement  to  indemnify  the  seller  against 
expenses,  to  which  he  might  be  liable  on 
account  of  his  interest  in  the  ship,  were 
held  to  he  void  in  a  case  where  the  contract 
to  transfer  was  invalid — Biddell  v.  Leeder 
(5).  This  distinction  between  covenants, 
which,  according  to  their  subject,  are  con- 
nected with  or  dependent  upon  the  transfer, 
and  those  which  are  unconnected  with  or 
independent  of  it,  may  he  found  applicable 
to  the  new  statute."  The  case  of  Langton 
V.  Horton  (6)  was  decided  by  Lord  Lang- 
dale  on  that  view. 

[Lord  Justice  Knioht  Bruce. — I  sup- 
pose it  is  not  contended  that  this  contract 
can  be  registered;  what  the  bill,  I  con- 
clude, seeks  is  this,  that  the  defendants 
shall  he  compelled  to  sign  such  an  instru- 
ment as  the  authorities  at  the  Custom 
House  will  register.] 

That  is  exactly  what  is  sought,  and  the 
state  of  the  law  is  such  that  this  circuitous 
mode  of  proceeding  is  necessary.  That  a 
mere  formality  will  not  be  allowed  to  stand  in 
the  way  of  substantial  justice  is  plain  from 
the  important  case  of  Mestaer  v.  Gillespie 
(7).  And,  again,  in  the  case  of  Pritchard 
V.  Ovey(8),  non-compliance  with  the  re- 

(3)  4  B.  &  C.  120. 

(4)  8  East,  231. 

(5)  1  B.  &  C.  327. 

(6)  5  Beav.  9;  8.C.  U  Law  J.  Rep.(N.8.)  Chanc. 
233* 

(7)  11  Ve8.629.  636. 

(8)  1  Jac.  &  W.  396. 
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quirements  of  the  Annuity  Act  did  not 
prevent  a  suit  for  enforcing  a  contract  for 
the  sale  of  an  annuity. 

[Lord  Justice  Knight  Bruce. — I  am 
not  satisfied  that  that  case  came  within  the 
Annuity  Act  at  all,  or  if  it  did  that  it  was 
lightly  decided.] 

The  case  of  Ex  parte  Wright  (9)  was  to 
the  same  effect.  It  is  clear  that  mere  regu- 
lations, the  policy  of  which  has  long  passed 
away  with  the  altered  state  of  circum- 
stances, can  never  be  of  avail  against  the 
settled  wishes  and  practice  of  the  mercan- 
tile world.  Such  contracts  as  this  are  daily 
and  hourly  entered  into  in  the  city  of 
London,  and  a  decision  adverse  to  the 
reasonable  demand  of  the  plaintiff  would 
be  an  utter  surprise  upon  the  merchants 
of  London,  who  are  accustomed  to  see 
unchallenged  daily  contracts  for  the  sale 
of  portions  of  ships,  and  which  have  been 
submitted  openly  by  public  auction.  The 
following  cases  were  also  cited-— 

Brewster  v.  Clarke,  2  Mer.  75. 

£x  parte  Yallop,  15  Yes.  60. 

Thompson  v.  Leake,  1  Madd.  39. 

BaUershy  v.  Smyth,  3  Ibid.  110. 

Follett  V.  Delany,  2  De  Gex  &  Sm.  235 ; 
s.  c.  17  Law  J.  Rep.  (n.s.)  Chanc. 
254. 

Mr.  Rolt  and  Mr.  A,  J.  Lewie,  who 
appeared  in  support  of  the  decree  of  the 
Court  below,  were  not  caUed  upon. 

Lord  Justice  Knight  Bruce. — ^The 
question  before  us,  as  to  this  part  of  the 
case,  turns  upon  the  construction  of  the 
34th  section  of  the  8  &  9  Vict.  c.  89, 
assisted  more  or  less  by  the  residue  of  the 
act.  It  is  a  section  which  differs,  in  its 
phraseology  at  least,  from  the  law  upon 
the  same  part  of  the  subject  as  it  had  at 
some  time  before  existed ;  and  it  has  been 
plausibly  contended  that  that  difference 
ought  to  have  a  material  effect  upon  the 
construction  of  the  language  used  in  this 
section.  It  certainly  is  not  to  be  disre- 
garded, and  it  is  a  fair  subject  of  observa- 
tion ;  but,  still,  if  the  language  used  in  the 
statute  in  force  is  language  plain,  and 
necessarily  attended  with  a  plain  effect 
according  to  the  principles  of  law,  it  must 

(9)  1  Rose,  308. 


be  expounded  according  to  that  interpre- 
tation, and  upon  those  principles.  It  is 
plain  that  the  legislature  considered  itself 
as  providing  for  that  which  was  a  matter 
of  public  policy — of  general  interest — In 
this  provision;  and  with  a  view  to  the 
general  interest,  and  with  a  view  of  sup- 
porting and  effecting  the  public  policy 
with  regard  to  this  particular  subject,  it 
required  "  that  when  and  so  often  as  the 
property  in  any  ship  or  vessel,  or  any  part 
thereof,  belonging  to  any  of  Her  Majesty's 
subjects,  shall,  after  registry  thereof,  be 
sold  to  any  other  or  others  of  Her  Majesty's 
subjects,  the  same  shall  be  transferred 
by  bill  of  sale,  or  other  instrument  in 
writing,  containing  a  recital  of  the  certifi- 
cate of  registry  of  such  ship  or  vessel,  or 
the  principal  contents  thereof,  otherwise 
such  transfer  shall  not  be  valid  or  effectual 
for  any  purpose  whatever  either  in  law  or 
in  equity :  Provided  always,  that  no  bill  of 
sale  shall  be  deemed  void  by  reason  of 
any  error  in  such  recital,  or  by  the  recital 
of  any  former  certificate  of  registry  in- 
stead of  the  existing  certificate,  provided 
the  identity  of  the  ship  or  vessel  intended 
in  the  recital  be  effectually  proved  thereby." 
Now  this  is  the  case  of  part  of  a  vessel 
belonging  to  some  or  one  of  the  Queen's 
subjects.  It  has  been  registered,  and  it 
has  been  sold  to  another  of  the  Queen's 
subjects,  in  this  sense,  that  it  has  been 
contracted  to  be  sold  by  agreemoit  in 
writing,  one  provision  of  which  is  that 
the  purchaser  shall  be  at  the  risk  of  the 
vessel  and  stores  from  the  time  of  knocking 
down  the  hammer,  which  is  a  time  either 
simultaneous  with  the  signature  of  the 
contract,  or  previously  to  it.  Any  provi- 
sion, therefore,  which  should  make  the 
property  (being  the  risk  of  the  vessel  and 
stores  on  the  one  side,  and  the  profit  on 
the  other)  at  all  different,  or  as  from  a 
different  time,  would  be  to  change  that 
property  in  the  vessel.  Now  this  contract 
does  not,  to  any  extent  or  in  any  sense, 
either  accurate  or  inaccurate,  recite  the 
certificate  of  registry.  It  is  said  that  that 
is  of  no  importance,  because  this  is  not  a 
bill  of  sale,  and  although  it  is  an  instru- 
ment in  writing,  yet  it  does  not  effect  a 
transfer.  That  appears  to  me  to  be  im- 
material with  regiurd  to  the  equitable  prin- 
ciples which  are  here  called  into  action. 
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What  the  legislature  had  in  view  was  not 
merelyt  as  I  apprehend,  the  passing  or  not 
of  what  we  call  the  legal  estate,  hut  it  had 
in  view  suhstantially  this,  that  wherever 
the  property  in  a  vessel  was  to  he  changed 
under  certain  circumstances,  it  was  to  he 
changed  in  a  particular  way.  Now  whe- 
ther it  was  a  sale  or  a  contract  for  sale 
can  make  no  diSerence.  A  contract  for 
sale  is,  in  the  view  of  a  court  of  equity, 
a  sale.  Whether  an  actual  transfer  was 
made  is  of  no  importance,  if  an  actual 
transfer  was  agreed  to  be  made,  because 
that  which  is  contracted  to  be  done  is,  in 
the  view  of  a  court  of  equity,  for  many 
or  most  purposes  held  to  he  done.  If  the 
argument  were  to  prevail,  that  that  which 
the  act  directs  wiUi  respect  to  a  sale  or 
transfer  does  not  extend  to  a  contract  for 
sale,  or  a  contract  to  transfer,  we  should 
in  effect,  as  it  appears  to  me,  be  repealing 
the  provision  of  the  act  of  parliament,  be- 
cause the  legal  title  might  remain  un- 
changed on  the  register,  and  the  equitable 
interest  might  be  continually  the  subject 
of  transmission  made  from  hand  to  hand, 
and  from  person  to  person,  in  a  manner 
utterly  disregarding  the  provisions  of  the 
act :  and  I  must  say  that,  in  my  opinion, 
upon  a  question  such  as  this  affecting 
public  policy  and  the  general  interest,  it 
would  be  in  effect  to  repeal  the  act  of 
parliament.  A  court  of  equity  is  bound 
to  follow  the  law  where  the  public  interest 
18  concerned,  and  where  provisions  are 
enacted  for  such  a  purpose  it  must  give 
effect  to  them. 

The  case  appears  to  me  to  stand 
on  exactly  the  same  footing,  or  even 
stronger  against  the  plaintiff  than  the 
case  would  be  of  a  parol  contract  for  the 
sale  of  lands  without  part  performance. 
A  parol  contract  for  the  sale  of  land, 
though  all  the  money  may  be  paid  without 
part  performance  (for  the  payment  of 
money  is  no  part  performance),  cannot  be 
carried  into  effect  if  the  person  sued 
chooses  to  avail  himself  of  the  defence; 
and  this,  as  I  have  already  said,  appears 
to  me  to  stand  upon  a  principle,  at  least 
as  unfavourable  to  the  plaintiff  as  a  case 
of  that  description,  because  it  is  suing  on 
a  contract,  which  the  legislature  has  for- 
bidden this  Court,  or  any  other  Court,  to 
recognize :  an  opinion  certainly  at  variance 


with  the  opinion  which  a  very  eminent 
lawyer  and  a  most  distinguished  common 
law  Judge  and  author  has  published  or 
permitted  to  be  published  in  a  most  va- 
luable work  {Abbott  on  Shipping^  p.  50, 
5th  edit.);  and  it  may  possibly  be  at 
variance  with  one  decision  of  a  learned 
Judge,  the  late  Master  of  the  Rolls,  from 
whom  also  another  judgment  has  pro- 
ceeded plainly  at  variance  with  any  such 
opinion. 

Upon  the  whole,  I  am  of  opinion  that 
a  court  of  equity  is  bound  to  follow 
the  law  in  this  respect,  and  to  declare  that 
there  is  no  contract  which  can  be  recog- 
nized. How  the  case  would  be  if  there 
had  been  fraud,  it  is  unnecessary  to  say. 
Fraud  is  as  much  out  of  the  question  here 
as  in  the  simple  case  under  the  Statute  of 
Frauds,  where  performance  of  a  parol  agree- 
ment is  resisted,  although  all  the  money 
has  been  paid.  There  is  no  fraud  in  the 
sense  in  which  this  Court  uses  the  term  in 
reference  to  subjects  of  this  description. 
It  appears  to  me  that  relief  cannot  be  given 
here  to  the  plaintiff,  and  that  he  must 
be  left  to  such  remedy  by  action  or  by 
actions,  as  he  may  think  fit,  as  far  as  the 
parties  to  this  record  are  concerned. 

Lord  Justice  Lord  Cranworth. — I 
am  of  the  same  opinion;  and  although 
some  doubts  have  been  ingeniously  raised, 
I  confess  that  my  impression  has  always 
been  clear  that,  under  the  present  statute, 
as  under  the  old  statutes  of  the  reigns  of 
Geo.  4.  and  Will.  4,  there  could  be  no 
transfer  in  equity  Uiat  was  not  also  a 
transfer  in  law  of  a  ship.  The  only  ques- 
tion is  this,  whether  the  law  has  been 
altered  since  the  year  1816,  when  Lord 
Eldon  decided  the  case  of  Brewster  v. 
Clarke;  because  then  Lord  Eldon  dis- 
tinctly decided  that  there  can  be  no  bill 
for  specific  performance  for  the  transfer  of 
a  ship  upon  a  contract  of  sale.  That  was 
the  necessary  result  of  that  decision.  Has 
the  law  altered  in  any  way  so  as  to  affect 
the  principle  upon  which  that  decision 
went?  The  suggested  alteration  is,  that 
whereas  originally  the  legislature  had  said 
no  transfer  should  be  valid  which  is  not  in  a 
particular  mode,  a  few  years  after  the  ori- 
ginal statute,  doubts  were  entertained  whe- 
ther it  extended  to  contracts ;  and  then  it 
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was  enacted  that  contracts  and  agreements 
for  sale  should  also  be  void.  That  was  the 
state  of  the  law  when  Brewster  v.  Clarke 
was  decided. 

But,  then,  it  is  said  that  since  that 
case  was  decided,  namely,  first  by  the 
statutes  6  Geo.  4.  cc.  109,  110,  114, 
when  the  navigation  laws  were  consoli- 
dated; and,  subsequently,  by  the  acts 
3  &  4  Will.  4.  cc.  54,  55,  59,  when  they 
were  again  consolidated ;  and  ultimately 
by  the  act  8  &  9  Vict.  c.  89,  when  they 
were  lastly  consolidated,  the  provision  as 
to  agreements  has  been  omitted.  That  is 
so  ;  and  Lord  Tenterden  undoubtedly  says, 
(having,  no  doubt,  in  his  mind  several 
decisions  at  law  that  had  taken  place 
during  the  time  that  he  was  Chief  Justice, 
shortly  before  the  passing  of  the  first  con- 
solidation act,  6  Geo.  4.  c.  1 10),  that  that 
alteration  makes  a  difference,  for  that  now 
contracts  are  not  prohibited,  in  terms.  I 
am  not  clear,  he  may  not  be  quite  right 
in  that.  It  may  be  that  now  an  action 
may  be  maintained  upon  a  contract  for 
the  sale  of  a  ship,  which  would  have 
been  void  before,  under  the  laws  as  they 
were  before  they  were  consolidated  in  the 
reign  of  Geo.  4.  That  may  be  so,  but 
what  we  have  to  consider  is,  what  is 
the  effect  of  the  statute  now  in  force, 
without  the  enactment  as  to  agreements, 
upon  equitable  contracts?  I  confess  it 
seems  to  me  that  it  leaves  the  matter  ex- 
actly where  it  was  before,  because  what 
the  statute  enacts  is,  in  very  informal  lan- 
guage, "  that  so  often  as  any  property  in 
any  ship  or  vessel,  or  any  part  thereof  be- 
longing to  any  of  Her  Majesty's  subjects, 
shall  be  sold,  the  same  shsdl  be  transferred 
by  bill  of  sale,'*  containing  such  and  such 
particulars,  **  otherwise  such  transfer  shall 
not  be  valid  for  any  purpose  whatsoever." 

It  was  argued  that  a  contract,  although 
not  valid  to  transfer  the  property,  may 
make  the  party  an  owner  in  equity.  That 
would  be  to  get  rid  of  the  whole  policy  of 
the  statute,  which  is  (whether  a  sound 
policy  or  not  we  need  not  inquire),  that 
there  should  be  the  means  of  seeing  con- 
clusively, by  tracing  from  the  original 
"grand  bill  of  sale"  as  it  is  called,  from 
o¥mer  to  owner,  the  ownership  for  all  time. 
But  if  this  doctrine  that  is  contended  for 
be  right,  there  never  need  be   anything 


appearing  in  any  document  from  the  very 
first  sale,  because  by  means  of  successive 
sales  in  equity  (which  in  that  case  would 
be  just  as  effectual)  the  property  in  the 
ship  might  be  transmitted  from  party  to 
party ;  and  the  whole  policy  of  the  statute 
might  be  got  rid  of  entirely  and  effectually. 
Even  supposing  there  be  an  alteration  of 
the  law,  by  the  omission  in  the  statute, 
that  is  merely  an  alteration  with  respect 
to  a  right  of  action,  and  not  an  alteration 
that  can  affect  the  question  of  equity.  I 
would  observe,  moreover,  that  the  notion 
of  a  bill  for  a  specific  performance  of  the 
sale  of  a  ship  is  a  doctrine  that  rather 
stands  on  its  own  footing.  It  is  a  sale  of 
a  chattel,  and  I  am  not  clear  (if  Lord 
Tenterden  is  right)  that  the  remedy  by 
action  at  law  does  not  give  complete  relief. 
But  I  do  not,  however,  rest  upon  Uiat, 
though  it  has  a  great  deal  pressed  on  my 
mind;  but,  supposing  I  am  wrong  in  that, 
still  the  effect  of  the  present  statute  is 
the  same  as  the  old  statute,  and  its  effect 
is  to  prevent  any  transfer  in  equity,  either 
by  contract  or  otherwise. 

Lord  Justice  Knight  Bruce. — The 
decree  we  make  is  without  prejudice  to 
any  action. 

Mr,  RoU  having  applied  for  the  costs 
of  the  appeal, — 

Lord  Justice  Knight  Bruce. — ^Where- 
ever  the  blame  may  be  I  think  that  the 
plaintiff,  a  seafaring  man,  has  been  as 
hardly  treated,  to  use  no  harsher  term,  as 
it  is  possible  to  conceive.  He  has  been 
treated  in  a  way  in  which  no  man  could 
expect  to  be  treated  in  a  civilized  country. 
He  has  honestly  paid  his  money,  and  can 
get  nothing  in  return,  because  it  is  said 
that  Mr.  Phelps,  having  the  money,  re- 
fuses to  pay  it  over  to  the  assignees,  on 
the  ground  that  they  owe  him  money  for 
costs.  Still  the  Court  having  felt  bound 
to  decide  against  the  plaintiff,  the  question 
is,  what  will  be  the  course  least  wrong  as 
to  the  costs  of  the  appeal?  And,  on  the 
whole,  both  my  learned  Brother  and  myself 
are  of  opinion  that  will  be  effected  by  giving 
the  respondents  the  deposit,  and  no  other 
costs. 
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In  re   the  oxford  and 

WORCESTER  EXTENSION 
AND  CHESTER  JUNCTION 
RAILWAY     COMPANY,      eX 

parte  sharp  and  james. 


Winding-up  AcU — Contributory — Allot' 
tee —  Committee-man . 


At  a  meeting  of  the  managing  committee 
of  a  provisionally  registered  railway  com- 
pany^ at  which  A,  and  B.  were  present  as 
members^  it  was  resolved  that  the  shares  of 
the  company  should  be  allotted  according  to 
a  certain  scheme,  by  which  500  shares  were 
to  be  allotted  to  each  member  of  the  manag- 
ing committee  under  the  head  of  **  reserves" 
In  fact,  100  shares  only  were  allotted  to  and 
accepted  by  A.  and  B,  respectively,  and  for 
that  number  only  they  signed  the  parliamen- 
tary contract.  On  the  winding  up  of  the 
company  the  Master  placed  A,  and  B.  on 
the  list  as  contrtbutories  in  respect  of  500 
shares  each : — Held,  upon  appeal,  that  A, 
and  B,  were  liable  in  respect  of  the  100 
shares  only;  and  that  the  reservation  of  the 
500  shares  in  their  favour  did  not  amount 
to  a  contract  binding  upon  them  to  accept 
that  number  of  shares. 

In  this  case  the  Master  had  placed  the 
names  of  Major  Sharp  and  Mr.  James  on 
the  list  of  contrihutories  of  the  company, 
in  respect  of  400  shares  each,  in  addition 
to  the  100  shares  each  for  which  they  had 
executed  the  parliamentary  contract.  By 
permission  of  the  Lord  Chancellor  (Lord 
Truro),  the  appeal  was  hrought  directly 
from  the  Master's  decision,  on  the  ground 
that  the  Vice  Chancellor  Knight  Bruce 
had,  in  a  similar  case  in  the  same  company 
{Morrison*s  case,  20  Law  J.  Rep,  (n.s.) 
Chanc.  296,)  affirmed  the  Master's  decision 
to  the  same  effect  as  in  the  present  case. 

The  company  was  formed  in  1845,  and 
provisionaUy  registered  pursuant  to  the 
act. 

The  facts  upon  which  the  appellants' 
liability  as  to  the  additional  400  shares 
each  arose  were  as  follows  : — 

Both  Major  Sharp  and  Mr.  James  were 
members  of  the  provisional  committee  and 
the  managing  committee,  but  neither  of 
them  were  members  of  the  allotment  com- 
mittee. At  a  meeting  df  the  managing 
committee,  held  on  the  15th  of  September 


1845,  before  the  appellants  had  joined  the 
company,  the  committee  by  a  resolution 
of  that  date,  appointed  an  allotment  com- 
mittee, and  further  resolyed,  "That  250 
shares  be  offered  to  each  of  the  provisional 
committee,  and  that  the  secretary  be  desired 
to  write  to  that  effect  to  each  member  of 
the  committee,  and  request  him  to  state, 
on  or  before  the  24th  instant,  whether  or 
not  he  will  take  that  or  any  less  number ; 
and  that  250  in  addition'^be  offered  to  each 
member  of  the  managing  committee." 

At  meetings  of  the  managing  committee, 
held  on  the  30th  of  September  and  the  7th 
of  October,  at  which  Mr,  James  was  pre- 
sent, it  was  resolved  that  the  secretary 
should  send  letters  of  allotment  to  the 
provisional  committee  for  100  shares  only 
for  the  present,  accompanying  the  same 
with  an  intimation  that  that  number  was 
part  of  the  250  originally  offered  them, 
and  that  if,  when  the  committee  of  manage- 
ment had  finally  completed  their  arrange- 
ments, they  should  find  themselves  in  a 
position  to  make  up  the  original  number, 
they  would  be  happy  to  do  so. 

At  a  meeting  of  the  managing  com- 
mittee, held  on  the  10th  of  October,  at 
which  Mr.  James  was  present,  it  was  re- 
solved, '*  That  the  committee  of  allotment 
be  requested  to  make  the  allotment  in 
accordance  with  the  accompanying  scheme, 
and  that  the  capital  be  reduced  to  100,000 
shares  in  accordance  therewith."  The 
scheme  referred  to  provided  that  to  each 
of  the  provisional  committee  should  be 
issued  100  shares,  making  9,100  shares; 
to  the  public  30,900 ;  to  Mr.  Jackson  and 
friends  5,000 ;  making  in  all  45,000  shares. 
The  scheme  then  proposed  to  dispose  of 
the  remainder  as  follows  : — 


Reserves : 
16  Managing  Committee  at  500 
91  Provisional  Committee  at  150 
Promoters 


Shares. 

8,000 
13,650 

3,000 


At  a  meeting  of  the  managing  committee, 
held  on  the  21st  of  October,  at  which 
Major  Sharp  and  Mr.  J&mes  were  present, 
the  secretary  of  the  company  reported  that 
the  allotment  committee  had  completed 
the  allotment  of  shares,  and  in  doing  so 
had  carried  out  the  views  of  the  managing 
committee  as  conveyed  to  them  at  the  last 
meeting.  But  in  the  **  allotment  book" 
the  names  of  Major  Sharp  and  Mr.  James 


768 


COURTS  OF  CHANCERY: 


[New  SzBiEfl 


appeared  as  allottees  each  of  100  shares 
only. 

On  the  9th  of  Decemher,  at  a  meeting 
of  the  committee  of  management,  at  which 
Mr.  James  was  present,  it  was  resolved 
that  *'the  directors  he  requested  without 
del^  to  execute  the  parliamentary  con- 
tract and  suhscrihers'  agreement  in  respect 
to  the  100  shares  allotted  to  them"  ;  and 
it  was  further  resolved,  that  in  conse- 
quence of  the  depressed  state  of  the  money 
market,  &c.,  the  further  prosecution  of  the 
company  should  be  postponed.  Major 
Sharp  and  Mr.  James  signed  the  deed  for 
100  shares  each,  and  paid  the  required 
deposit. 

The  Master  placed  the  names  of  Major 
Sharp  and  Mr.  James  on  the  list  as  contri- 
butories  for  400  shares  each,  in  addition  to 
the  100  shares  for  which  they  had  signed 
the  deed.  The  question  raised  on  the 
appeal  was  as  to  their  liability  in  respect 
of  the  400  shares. 

Mr.  Daniel  and  Mr.  Terrell^  for  the 
appellants. — The  scheme  of  the  10th  of 
October  1845  was  inchoate  only,  and  not 
binding  upon  the  parties  without  some 
further  act  to  be  done.  The  appellants 
can  only  be  liable  for  the  shares  which 
they  have  accepted,  that  is,  the  100  shares 
for  which  they  executed  the  deed.  Hutton 
V.  Upfill  (1)  does  not  apply,  the  ques- 
tion here  being  the  extent  of  liability  only. 

Mr.  Cairns,  for  the  official  manager. — 
The  situation  of  the  appellants  in  this  case 
is  not  that  of  strangers  to  the  company, 
for  they  are  themselves  the  parties  making 
the  allotment,  and  therefore  must  be  held 
by  that  to  have  pledged  themselves  to  take 
that  particular  portion  of  the  stock  of  the 
company. 

The  following  cases  were  cited— 

Ex  parte  Davis^s  Executors,  15  Law 

Times,  541. 
Morrison* s  case,  20  Law  J.  Rep.  (n.s.) 

Chanc.  296. 
Ex  parte  Barber,  20   Law    J.    Rep, 

(n.s.)  Chanc.  146. 

April  21. — The  Lord  Chancellor,  after 
observing  upon  the  difficulty  of  ascertain- 

(1)  2  H.L.  Ca$.  674. 


ing  the  real  facts  of  the  case  firom  the  man- 
ner in  which  the  materials  were  presented 
to  the  Court,  and  intimating  that  in  future 
cases  under  the  Winding-up  Acts  it  would 
be  desirable  to  have  a  state  of  facts  agreed 
on  and  signed  by  counsel,  proceeded  as 
follows  : — Now,  as  far  as  relates  to  the 
scheme  of  the  10th  of  October  1845,  it  is 
impossible,  I  think,  to  say,  that  there  is 
an  absolute  and  binding  contract  on  the 
parties  to  take  these  shares ;  for,  first  of 
all,  the  resolution  is  that  the  committee  of  . 
allotment  **  be  requested"  to  make  the 
allotment  in  accordance  with  that  scheme. 
It  appears,  in  fact,  that  that  scheme  was 
not  carried  out;  for  I  do  not  find  any 
evidence  that  the  allotment  of  500  shares 
was  ever  made  to  the  members  of  the 
managing  committee,  nor  that  these  gen- 
tlemen ever  signified  their  intention  to  take 
the  larger  number  of  shares.  As  soon  as 
matters  began  to  assume  a  disagreeable 
aspect,  it  was  resolved,  at  the  meeting  of 
the  9th  of  December,  that  the  directors  be 
requested  to  execute  the  parliamentary 
contract  and  subscribers*  agreement  for 
100  shares  each,  and  Major  Sharp  and 
Mr.  James  executed  the  deeds  for  that 
amount  accordingly ;  and  there  is  no  proof 
of  any  allotment  beyond  that,  except  in 
the  statement  of  the  secretary,  that  the 
shares  had  been  allotted  in  accordance  with 
the  scheme.  To  the  extent  of  100  shares 
they  are  confessedly  liable ;  but  it  is  in- 
sisted that  they  are  liable  in  respect  of 
400  additional  shares,  and  there  was  a  case 
arising  in  the  same  company  (Morrison*s 
case  J,  before  the  Vice  Chancellor  Knight 
Bruce,  in  which  it  was  decided  in  a  case 
similarly  circumstanced,  that  a  member  of 
the  managing  committee  was  liable  for  all 
the  shares  so  reserved  for  him.  The  deci- 
sion appears  to  have  proceeded  upon 
UpfilVs  case ;  and  without  giving  an  opin- 
ion upon  that  case,  I  think  the  circum- 
stances upon  which  I  have  now  to  decide 
are  materially  different.  In  that  case  there 
was  an  offer  and  an  acceptance  of  shares ; 
in  the  present  case,  neither  an  offer,  strictly 
speaking,  nor  an  acceptance.  Beyond  that 
circumstance,  on  the  face  of  the  report  of 
UpfilTs  case,  there  is  a  strong  reason  why, 
independently  of  his  being  a  provisional 
committee-man,  Mr.  UpfiU  should  have 
been  held  liable.     By  the  prospectus  under 
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'Which  all  the  parties  were  acting,  the 
managing  committee  were  authorized  to 
carry  on  the  concern  and  to  inciir  all 
necessary  expenses  hefore  the  act  of  parlia- 
ment was  ohtained.  The  man  who  makes 
himself  a  party  to  such  a  transaction  must 
be  liable  to  contribute  to  the  expenses  in- 
curred according  to  his  own  contract  and 
by  his  own  sanction.  In  this  case,  I  am 
of  opinion  that  each  of  these  gentlemen, 
baying  had  100  shares  only  offered  to  him 
out  of  the  500  which  were  within  the  scope 
of  the  scheme,  and  which  100  shares  only 
he  accepted  and  for  which  he  subscribed 
the  deeds,  his  liability  must  be  limited  to 
those  100  shares ;  and  I  shall,  therefore, 
order  the  names  of  the  appellants  to  be 
struck  off  the  list  as  to  all  the  shares 
except  the  100,  and  I  shall  make  no  order 
as  to  the  costs  of  this  appeal. 


M 
Feb 
March 


M.R.  ^ 
.  14,21;  V 
irch  30.    J 


HOLLIDAY  V.  OVERTON. 


Appointment — Restriction  on  Execution 
'^Deed — Recital — Words  of  Limitation, 

A  widow,  upon  her  marriage,  settled  Her 
real  and  personal  property  on  herself  for 
life,  and  reserved  to  herself  a  power  to 
appoint  by  will  during  the  intended  cover- 
ture,  with  remainder  over  on  default: — 
Held,  that  an  appointment  hy  will,  after  the 
determination  of  the  coverture,  was  invalid. 

Real  estate  was  vested  in  a  trustee  in  fee 
for  a  party  for  life,  with  remainder  to  her 
children  equally  : — Held,  that  the  children 
took  life  estates  only,  all  words  of  limitation 
being  omitted. 

Recitals  will  not  be  allowed  to  cut  down 
the  clear  effect  of  the  operative  part  of  a 
deed. 

By  a  settlement,  dated  the  23rd  of  Sep- 
tember 1825,  made  upon  the  marriage  of 
Mary  Heathcote,  a  widow,  with  Edmund 
Drayton,  after  reciting  that  it  was  agreed 
to  settle  the  property  for  her  separate  use 
for  life,  and  after  her  decease  for  "  making 
the  reversion  and  principal  thereof  a  pro- 
vision for  the  children  of  her  former 
marriage,  subject  nevertheless  to  the 
Nbw  Sbbiss,  XXI.— CHAna 


power  of  appointment,  on  the  part  of 
Mary  Heathcote,  by  will  or  testamentary 
instrument  to  be  executed  in  manner 
hereinafter  provided  upon  such  trusts  and 
with  and  under  and  subject  to  such  powers, 
provisoes  and  declarations  as  hereinafter 
contained,"  certain  real  and  personal  pro- 
perty which  respectively  belonged  to  her, 
were  conveyed  and  assigned  to  Thomas 
Ventom,  his  heirs,  executors,  administrators 
and  assigns,  upon  trust  to  pay  the  income 
and  annual  profits  to  her  for  her  separate 
use  for  life,  and  after  her  decease,  in  trust 
for  such  person  or  persons,  and  for  such 
trusts  as  Mary  Heathcote,  in  and  by  her 
last  will  and  testament,  or  instrument  tes- 
tamentary or  in  the  nature  of  a  will  in 
writing,  to  be  signed  and  published  by  her 
in  the  presence  of  three  or  more  credible 
witnesses,  upon  testamentary  considerations 
only  during  the  intended  coverture,  should 
direct  or  appoint,  and  in  default  of  such 
appointment,  in  trust  for  the  children  of 
Mary  Heathcote,  equally  to  be  divided 
between  them,  share  and  share  alike,  as 
tenants  in  common  and  not  as  joint  tenants. 

Under  a  power  contained  in  this  inden- 
tui'e,  the  defendant  William  Overton  was, 
on  the  20th  of  August  1830,  appointed 
to  be  a  trustee  thereof  jointly  with  the 
defendant  Thomas  Ventom.  There  was 
no  issue  of  the  marriage,  and  Mr.  Dray- 
ton died  on  the  19th  of  May  1835, 
leaving  Mary  Drayton,  his  widow,  sur- 
viving, and,  on  the  13  th  of  November  1845, 
she,  in  exercise  of  the  power  contained  in 
the  settlement,  made  her  will,  by  which 
she  appointed  all  her  estate  and  effects 
real  and  personal,  unto  and  for  the  use  of 
her  daughters,  the  plaintiffs  Mary  Henry 
HoUiday,  Julia  Henry  Oukama,  and 
Laura  Henry  Heathcote,  and  the  defen- 
dant Sabina  Henry  Wenman,  their  re- 
spective heirs,  executors,  administrators 
and  assigns,  as  tenants  in  common,  with 
this  exception,  that  in  consideration  of 
Mary  H.  Holliday  having  had  the  sum 
of  500?.  left  to  her,  it  was  her,  the  tes- 
tatrix's, desire  that  she  should  receive 
500/.  less  than  any  of  her  sisters.  The 
testatrix  appointed  William  Overton  and 
Thomas  Heywood  executors  of  her  will. 

On  the  16th  of  May  1848,  Mary  Dray- 
ton died,  and  on  the  16th  of  November 
following  her  will  was  proved  by  both  the 
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executors.  Mary  Drayton  received  the 
income  during  her  life,  but  Messrs.  Ventom 
and  Overton,  after  her  decease,  insisted 
that  under  the  limitation  contained  in  the 
marriage  settlement,  she  had  no  power  to 
appoint  the  settled  property  by  a  will 
executed  after  the  death  of  her  husband, 
and  consequently  that  the  trust  fund  was 
divisible  amongst  all  her  children  as  in 
default  of  appointment. 

This  claim  was  then  filed  by  Mary 
Henry  HoUiday,  widow,  Julia  Henry 
Oukama,  widow,  and  Laura  Henry  Heath- 
cote,  spinster,  three  of  the  children  of  Mary 
Drayton  by  a  former  marriage,  against 
Messrs.  Ventom  and  Overton,  to  establish 
the  validity  of  the  appointment.  It  ap- 
peared that  there  were  six  children  of 
Mary  Drayton  by  her  former  marriage,  the 
three  plaintiffs,  Sabina  H.  Wenman  and 
Henry  Spencer  Heathcote  deceased,  and 
Caroline  H.  Kuckenthal  also  deceased. 
Henry  Spencer  Heathcote  died  on  the  21st 
of  April  .18^4  intestate  as  to  real  estate, 
leaving  the  defendant,  Alfred  Spencer 
Heathcote,  his  heir-at-law,  and  having 
appointed  his  wife,  the  defendant  Ann 
Heathcote,  his  executrix.  Caroline  Henry 
Kuckenthal,  the  remaining  child,  died  on 
the  6th  of  June  1826  intestate,  leaving  the 
defen4ant  Henry  Philip  Kuckenthal,  her 
husban^,  .and  the  defendant  Henry  Kuc- 
kentiial,  her  heir-at-law,  her  surviving, 
and  letters  of  administration  to  her  were 
granted  to  the  iefendant  Charles  Wenman. 

On  the  24th  of  January  1832,  Mrs.  Dray- 
ton, in  the  life  of  her  husband,  executed  a 
will,  and  also  a  codicil,  dated  the  11th  of 
April  1B43,  by  which,  in  pursuance  of  the 
power  contained  in  the  settlement,  she 
appointed  all  the  trust  estates  and  premises 
to  the  plaintiffs,  and  the  defendant  Sabina 
Henry  Wenman,  in  a  manner  similar  to 
the  appointment  made  by  her  will  of  the 
13th  of  November  1845,  and  both  the  will 
and  codicil  were  unrevoked  and  uncan- 
celled after  the  decease  of  Mr.  Drayton, 
her  husband;  but  having  been  advised  that 
Julia  Henry  Oukama  could  not  take  any 
benefit  under  either  the  will  or  codicil  in 
consequence  of  her  husband  and  herself 
being  attesting  witnesses  to  the  will, 
Mrs.  Drayton  destroyed  both  the  will  and 
codicil  which  she  had  made  in  her  hus- 
band's life,  and  executed  the  will  of  the 


13th  of  November  1845,  which  the  plain- 
tiffs now  asked  might  be  declared  a  valid 
testamentary  execution  of  the  power  of 
appointment  contained  in  the  indenture  of 
the  23rd  of  September  1825,  and  that  the 
plaintiffs  and  the  defendant,  Sabina  Heniy 
Wenman,  or  she  and  her  husband  in  her 
right,  might  be  declared  entitled  in  equity 
to  the  trust  estate,  monies  and  premises 
comprised  in  the  indenjtore  of  settlement, 
and  to  the  rents,  interest,  dividends  and 
profits  thereof  which  had  accrued  due  since 
the  death  of  the  testatrix. 

Mr.  Lloyd  and  Mr.  Speed,  for  the 
plaintiffs.  —  The  property  in  respect  of 
which  the  power  was  reserved,  belonged 
to  the  wife,  and,  notwithstanding  the 
determination  of  the  coverture,  could  still 
be  exercised  by  her.  When  she  married 
Mr.  Drayton  she  was  a  widow,  having 
children  living  by  a  former  husband.  She 
was  desirous  of  reserving  to  herself  the 
power  of  dealing  with  her  property,  and  in 
stating  the  purposes  of  the  settlement, 
there  was  nothing  to  limit  the  time  within 
which  the  power  was  to  be  executed.  The 
words  "  testamentary  considerations  only*' 
had  reference  merely  to  the  gifts  to  be  mayde 
during  the  coverture,  upon  the  determina- 
tion of  which  she  was  remitted  to  her  right 
of  dealing  with  her  own  property  as  she 
pleased — Onions  v.  Tyrer  (1). 

Mr,  R.  Palmer  and  Mr.  Sheffield^  for 
Richard  Wenman  and  Charles  Wenman. — 
The  words  of  the  power  give  to  the  tes- 
tatrix a  double  power  of  appointment. 
First,  by  will  without  any  restrictions 
whatever ;  and,  secondly,  by  an  instrument 
testamentary,  which  was  to  be  executed 
upon  testamentary  considerations  only 
during  the  coverture.  The  will  of  a 
married  woman  was  a  testamentary  instru- 
ment which,  in  accordance  with  the  law, 
was  in  this  case  directed  to  be  executed  by 
three  witnesses. 

Mr,  AmpMetU  for  Ann  Heathcote  and 
Alfred  Spencer  Heathcote,  and 

Mr.  CaimSf  for  the  trustees,  were  not 
heard. 

The  Master  of  the  Roii.8. — I  cannot 
make  a  distinction  between  the  two  modes 
of   appointment.      The    words   "  daring 

(I)  2  Yern.  742. 
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coverture"  are  applicable  to  the  whole 
clause ;  and  I  cannot  from  any  considera- 
tion of  inconvenience  restrict  it  to  the 
other  part  only.  I  am  of  opinion  that  the 
power  of  appointment  has  not  been  exer- 
cised, and  I  must  make  a  declaration 
accordingly.  I  direct  an  inquiry  as  to  who 
has  received  the  rents. 

Feb.  21.— -The  cause  was  again  brought 
on  to  consider  who  were  the  parties  entitled, 
as  the  limitation  to  the  children  of  Mary 
Drayton,  in  default  of  appointment,  was 
without  words  of  limitation. 

It  was  contended,  on  behalf  of  the 
plaintiiFs  and  the  defendants,  Richard 
Wenman  and  Sabina  Henry,  his  wife,  that 
they  were  entitled  only  to  a  life  estate, 
and  that  subject  to  that,  the  fee  vested 
in  Mrs.  Drayton,  and  consequently  passed 
under  the  devise  in  her  will  to  the  defen- 
dants, Richard  Wenman  and  his  wife. 

Mr.  Amphlett, — Previous  to  the  Statute 
of  Uses,  27  Hen.  8.  c.  10,  a  use  might  have 
been  raised  without  any  words  of  limita- 
tion, and  the  words  used  in  this  case  would 
have  carried  the  fte^rSheUey's  case  (2), 
Yet,  since  the  statute,  a  contrary  opinion 
-pvevajledr^SJitp,  Tcuch,  522 ;  but  if  this 
Courl  finds  a  contract  to  have  existed 
between  parties  based  upon  a  valuable 
consideration,  and  that  it  has  been  carried 
out  contrary  to  the  intention  of  the  parties, 
it  is  the  constant  rule  of  this  Court  to 
give  effect  to  the  contract.  The  recitals  in 
the  deed  clearly  shew  an  intention  to  deal 
with  the  fee-^Fletcher  v.  Lord  Sondes  (Z) ; 
and  as  the  settlement  was  made  by  a  decla- 
vation  of  trust  instead  of  a  conveyance  of 
the  legal  estate,  there  was  no  necessity  for 
rectifying  the  deed.  It  was,  therefore, 
apparent  Uiat  the  parties  intended  the 
consideration  for  the  settlement  upon  the 
second  marriage  to  extend  to  the  children 
by  the  first. 

Netpsiead  v.  Searles,  1  Atk.  264. 

Challenger  v.  Shepherd^  8  Term  Rep. 
697. 

Moore  v.  Cleghom^  10  Beav.  423 ;  s.  c. 
16  Law  J.  Rep.  (n.s.)  Chanc.  469. 

Knight  v.  Selby,  3  Sco.  N.R.  409; 
s.  c.  10  Law  J.  Rep.  (n.s.)  C.P.  263. 


I 


2)  Ca  100. 

,3}  1  Bligh,  N;S.  IH. 


Mr,  Lhyd,  in  reply. — This  Court  will 
not  apply  a  construction  to  equitable 
estates  different  from  that  applicable  to 
legal  estates.  If  the  parties  had  any  inten- 
tion apparent  which  has  not  been  yet  car- 
ried out,  that  is  a  ground  for  rectifying  the 
settlement.  The  children  of  the  first  mar- 
riage were  no  parties  to  the  deed :  can  they, 
therefore,  raise  any  equity  from  the  recitals 
in  the  deed?  None  of  the  cases  cited  arose 
upon  a  deed.  The  parties  have  no  ground 
for  applying  to  rectify  the.  settlement.  A 
fiither  may  be  under  a  moral  obligation  to 
provide  for  his  children^,  but  there  is  no 
case  extending  it  to .  the  mother ;  and  a 
merely  meritorious  consideration  is  insuffi- 
cient. 

The  Master  op  the  Rolls.  —  The 
question  raised  by  this  claim  was,  whether 
the  power  given  to  the  wife  by  the  deed 
made  upon  her  marriage  could  be  executed 
by  her  when  not.  under  coverture,  and 
upon  the  words  of  the  deed,  I  was  of 
opinion  that  the  exercise  of  the  power  was 
limited  to  the  coverture.  There  appeared, 
however,  to  be  a  gift  over  in  default  of 
appointment  arising  upon  the  words  "  in 
trust  for  the  children  of  Mary  Heathcote, 
equally  to  be  divided  between  them,  share 
and  share  alike,  as  tenants  in  common  and 
not  as  joint  tenants,"  which,  however,  did 
not  contain  any  words  of  inheritance, 
which,  by  the  ordinary  rules  of  construc- 
tion, would'  restrict  the  interest  of  the 
children  to  estates  for  life. 

It  has  been  argued  that  the  rules  govern- 
ing executory  instruments  apply  to  this 
case  on  the  ground  that  it  was  a  contract  to 
convey  the  fee,  and  tl^t  the  children  were 
purchasers  within  t^  contract.  But  there 
is  nothing  executonr  on  the  frame  of  this 
instrument:  it  is  a*  deed  executed,  and 
requires  nothing  additional  to  give  it 
validity. 

The  true  construction  was  then  said 
to  be,  that  the  children  were  to  be 
considered  as  purchasers,  and  that  such 
a  construction  of  the  declaration  of  trust 
would  vest  the  fee  in  them  without  words 
of  inheritance.  The  passage  cited  from 
Shep,  Touch,  522,  is  in  effect,  that 
in  the  case  of  a  purchaser  for  value, 
a  declaration  of  the  use  to  the  pur- 
chaser, omitting  the  word  "  heir,*'  would 
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not  deprive  him  of  the  fee.  The  passage 
in  Shelley* 8  case  is  to  the  same  effect.  It 
refers  to  a  case  where  the  words  of  the 
instrument  are  governed  hy  the  interest  of 
the  parties  to  shew  that  a  use  hefore  the 
27  Hen.  8.  was  merely  regarded  as  a  trust. 
It  is  to  this  effect — **  that  a  man  shall  not 
have  a  fee  simple  hy  a  feoffment  or  grant 
without  these  words,  *  his  heirs.'  And  yet 
the  law  is  plain,  that  if  a  man  had  hefore 
the  statute  of  27  Hen.  8.  bargained  and  sold 
his  land  for  money  without  these  words, '  his 
heirs,'  the  bargainee  hath  a  fee  simple.  And 
the  reason  is,  because  by  the  common  law 
nothing  passe th  from  the  bargainor  but  a 
use,  which  is  guided  by  the  intent  of  the 
parties,  which  was  to  convey  the  land  wholly 
to  the  bargainee ;  and  forasmuch  as  the  law 
intends  that  the  bargainee  paid  the  very 
value  of  the  land,  therefore  in  equity, 
and  according  to  the  meaning  of  the  par- 
ties, the  bargainee  had  the  fee  simple 
without  these  words  'his  heirs,'  as  it  is 
held  in,"  &c.,  and  then  he  refers  to  several 
cases  in  the  Year  Books  to  establish  that 
proposition.  If  these  children,  mentioned 
in  the  settlement,  could  be  considered  as 
purchasers  within  the  meaning  of  the  words 
employed  in  these  passages,  some  argu- 
ments might  be  founded  upon  those  autho- 
rities ;  but  the  observation,  that  the  children 
are  purchasers  within  the  meaning  of  the 
settlement,  does  not  advance  the  argument 
a  single  step.  They  are  not  purchasers  of 
the  fee  simple  or  of  any  estate  of  inherit- 
ance under  any  contract ;  though  they  may 
be  purchasers  within  the  consideration  of 
the  marriage  contract,  they  are  purchasers 
only  of  such  contract  as  the  settlement 
gives  them,  which  brings  it  back  to  the 
question  of  what  is  the  interest  which  is 
given  to  them  by  that  settlement,  and  this 
is  a  mere  question  of  intention.  Newstead 
V.  Searles  does  not  advance  the  case 
beyond  what  I  have  already  stated. 

It  is  then  attempted  to  controul  the  effect 
of  the  limitations  contained  in  the  deed  by 
force  of  the  recital  in  the  earlier  part  of  the 
deed ;  but  even  if  this  were  admissible,  it 
would  not  advance  the  argument,  for  in 
the  recital  there  is,  in  my  opinion,  nothing 
leading  to  the  conclusion  that  the  children 
were  to  take  the  fee.  On  the  contrary, 
the  recital  is  simply  for  the  purpose  of 
making  a  provision  for  the  children  upon 


the  trusts  after  mentioned.  The  recital  is 
for  the  purpose  of  making  a  provision  for 
the  children  by  a  reversion  of  principal.  It 
is  then  limited  apon  the  trusts,  and  ac- 
cording to  the  provisions  and  declarations 
contained  in  the  subsequent  part  of  the 
instrument.  This  obviously  leaves  the 
trusts,  declarations,  powers  and  provisions 
to  be  construed  according  to  such  import 
as  the  Court  shall  consider  ought  to  be 
applied  to  these  words  when  you  look  at 
the  limitations  themselves. 

The  cases  of  Challenger  v.  Shepherd^ 
Knight  v.  Selbg  and  Moore  v.  Cleghom  were 
all  cases  of  wills  where  the  Court  held  that 
the  fee  passed  to  the  devisee,  although  the 
word  *' heirs  "  was  omitted;  but  the  rules 
applicable  to  the  construction  of  wills  or 
executory  instruments  are  not  applicable 
to  the  present  case,  which  is  the  simple 
case  of  a  deed  executed,  where  I  am  bound 
by  the  strict  rules  applicable  to  a  case  of 
that  description.  I  must,  therefore,  hold 
that  the  children  only  take  life  estates  in 
these  limitations  in  default  of  the  due  exe- 
cution of  the  power,  but  I  am  very  much 
disposed  to  believe  that  it  is  a  slip  in 
m^ing  the  settlement. 

June  9.  —  Upon  appeal,  the  Lords 
Justices  affirmed  the  decree,  deciding  that 
the  power  of  appointment  could  be  alone 
exercised  by  Mary  Drayton  during  her 
coverture. 


L 

April 


.C.     7 

•il  16.3 


EVANS  t?.  PBOTHERO. 


Evidence  —  Contract  for  Sale  —  C^«- 
stamped  Receipt, 

A  document,  purporting  on  the  face  of  it 
to  be  a  receipt  for  purchase-money,  but  in- 
admissible as  evidence  of  the  payment  of 
the  money  for  want  of  a  sufficient  stamp,  is 
nevertheless  admissible  as  evidence  of  the 
agreement  for  sale,  if  it  contain  the  requisite 
terms — semble.  Vide  s,  c.  20  Law  J.  Rep. 
(n.s.)  Chanc.  448,  contrd. 

The  facts  of  this  case  are  fully  stated  in 
the  report  of  the  motion  for  a  new  trial— 
20  Law  J.  Rep,  (n.s.)  Chanc.  448.  On 
that    occasion  Lord  Cottenham  was    of 
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opinion  that  the  following  document,  pur- 
porting to  be  a  receipt  for  the  purchase- 
money,  but  which  was,  originally,  impressed 
with  a  sixpenny  receipt  stamp  only,  had 
been  improperly  admitted  as  evidence  of 
the  contract;  and  he  granted  a  new  trial 
accordingly. 

'*  Received  this  25th  day  of  August  1827 
of  Mr.  Jenkyn  Richards,  now  and  before, 
the  sum  of  21/.,  being  the  amount  of  the 
purchase  for  three  tenements  sold  by  me, 
adjoining  the  river  Taff.  Received  the 
contents,  +  Evan  Richards." 

"  Witness,  John  Swaine." 
"  The  case  came  on  for  trial,  in  July  1850, 
before  Baron  Parke,  when  the  plaintiff's 
counsel  tendered  the  document  in  evidence, 
but  its  reception  being  objected  to,  the 
objection  was  allowed  by  Mr.  Baron  Parke. 
The  jury,  notwithstanding,  found  in  favour 
of  the  plaintiff  on  both  issues. 

A  motion  was  then  made,  before  Knight 
Bruce,  V.C,  for  a  new  trial  of  the  issues, 
and  was  refused.  The  defendants  now 
appealed  from  that  order.  The  grounds  of 
the  motion  were,  that,  after  the  decision  of 
Lord  Cottenham,  the  plaintiff  ought  not  to 
have  tendered  this  document;  and  that, 
notwithstanding  the  objection  was  allowed 
by  the  Judge,  the  minds  of  the  jury  had 
been  unduly  influenced  by  its  production. 

Mr.  Walker  and  Mr.  Pulling^  for  the 
defendants,  contended  that  to  render  the 
document  admissible  for  any  purpose  it 
ought  to  have  been  stamped  according  to 
its  legal  character;  and  they  referred  to 
Lord  Cottenham's  observations  (20  Law 
J.  Rep.  (n.s.)  Chanc.  450),  distinguishing 
the  present  case  from  Matheson  v.  Robs  (1). 
They  cited  also — 

Beeching  v.  Westbrook,  8  Mee.  &  W. 
411 ;  s.  c.   10  Law  J.   Rep.   (n.s.) 
Exch.  464. 
Hawkins  v.  Warre,  3  B.  &  C.  690. 
Janes  v.  Ryder y  4  Mee.  &  W.  32 ;  s.  c. 

7  Law  J.  Rep.  (m.s.)  Exch.  216. 
Doe  d.  WyaU  v.  Stagg,  7  Sco.  690; 
s.  c.  5  Bing.  N.C.  564;  9  Law  J.  Rep. 
(n.s.)  C.P.  73. 

Mr,  W.  M.  Jamesy  for  the  plaintiff,  was 
not  called  upon. 

(])  2  H.L.  Cas.  286. 


The  Lord  Chancellor, — after  observing 
upon  the  facts  of  the  case,  and  reading  the 
document  purporting  to  be  a  receipt  for 
the  purchase-money  of  the  property  in 
question,  proceeded  to  the  following  effect : 
—-This  document,  if  receivable  in  evidence, 
would  have  proved  the  plaintiff's  case  un- 
doubtedly. I  am  strongly  of  opinion  that 
this  document  was  admissible  as  evidence 
of  the  agreement ;  for,  on  the  £»ce  of  it,  it 
has  every  ingredient  necessary  to  consti- 
tute a  valid  agreement  within  the  Statute 
of  Frauds.  It  contains  the  names  of  the 
seller  and  buyer,  a  description  of  the  pro- 
perty sold,  and  the  amount  of  the  purchase- 
money.  If  I  were  to  direct  a  new  trial,  I 
should  not  exclude  this  document,  holding 
the  opinion  I  have  expressed,  that  it  is 
admissible  as  evidence  of  the  agreement. 
Two  questions  were  sent  to  the  jury :  first, 
whether  there  was  a  contract  for  sale ;  and, 
secondly,  whether  any  money  was  paid. 
This  document  having  been  rejected  for 
want  of  an  additional  sixpenny  stamp,  and 
the  defendants  having  brought  forward  a 
cloud  of  witnesses  as  to  conversations,  the 
Judge  put  the  case  to  the  jury  thus :— "  If 
you  believe  the  evidence  for  the  defendants, 
there  is  an  end  of  the  plaintiff's  case." 
The  verdict  was  for  the  plaintiff,  shewing 
that  the  jury  disbelieved  the  defendants* 
witnesses.  My  firm  impression  is,  that  if 
I  sent  the  case  for  a  further  trial,  the  jury 
would  come  to  the  same  conclusion.  I 
am  perfectly  satisfied  that  in  refusing  this 
motion,  I  am  not  only  saving  the  parties 
from  ruinous  litigation,  but  am  farthering 
the  ends  of  justice  upon  the  merits.  The 
motion  must  be  refused,  with  costs. 


Parker,  y.C. 
June  1. 


In    re    the    uverpool 

MARINE       ASSURANCE 

COMPANY,    ex    parte 

GRSBNSHIELDS. 


Company —  fVinding'Up  Act-'^Parinership 
— Bankruptcy, 

A,  a  shareholder  in  a  joint^stock  com" 
panyy  was  made  a  bankrupt  in  October 
1848.  In  November  1850,  the  company 
ceased  to  carry  on  business,  and  wcu  shortly 
afterwards  ordered  to  be  wound  up.  The 
assignees    disclaimed    the     shares.      The 
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Master  put  on  the  list  of  contributories  the 
assignees  of  A^  in  respect  of  losses  incurred 
before  the  bankruptcy,  and  A,  in  respect  of 
losses  incurred  after  the  bankruptcy.  The 
Court  ordered  the  name  of  A.  to  be  erased 
from  the  list  of  contributories. 

The  above-mentioned  company  was  a 
joint-«tock  company  formed  under  a  deed 
of  settlement. 

On  the  30th  of  October  1 848,  Mr.  Green- 
shields  was  made  a  bankrupt;  and  on 
the  26th  of  June  1851  he  received  his  cer- 
tificate. Mr.  Greenshields,  at  the  time  of 
his  bankruptcy,  had  100  shares  in  the 
above-mentioned  company.  In  November 
1850  the  company  ceased  to  carry  on 
business,  and  in  November  1851  an  order 
was  made  for  winding  it  up. 

In  December  1851,  Sir  George  Rose, 
the  Master  charged  with  the  winding  up 
of  the  company,  placed  the  assignees  of 
Mr.  Greeushields  on  the  list  of  contribu- 
tories, in  respect  of  losses  incurred  up  to 
the  date  of  the  fiat.  The  assignees  dis- 
claimed all  interest  in  the  shares. 

On  the  27th  of  March  1852,  Sir  George 
Rose  made  the  foUowing  order : — 

**  I,  the  Hon.  Sir  George  Rose,  the 
Master,  &c»,  hereby  certify  that  on  reading 
the  deed  of  settlement  and  the  certificate 
of  confonnity  of  John  Greenshields,  a 
bankrupt,  and  the  assignees  of  his  estate 
and  effects  having  disclaimed  all  interest  in 
the  shares  held  by  the  said  bankrupt,  I 
have  not  fixed  the  said  bankrupt  with  any 
liability  in  respect  of  any  debt  or  demand 
arising  or  existent  at,  and  previously 
to,  his  bankruptcy,  but  have  left  the  same 
to  be  tendered  as  a  proof  against  his  estate, 
and  that  I  have  held  the  said  John  Green- 
shields  to  be  personally  liable,  notwith- 
standing his  certificate,  for  any  demand  or 
call  that  may  have  been  made  subsequent 
to  the  fiat  against  him,  and  have  included 
him,  or  shaJl  include  him,  in  any  call 
accordingly." 

This  was  a  motion,  on  the  part  of  Mr. 
Greenshields,  that  he  might  be  excluded 
from  the  list  of  contributories* 

The  45th  elause  of  the  deed  of  settle- 
ment of  the  company  enabled  assignees  of 
bankrupt  shareholders  to  sell  their  shares 
under  certain  conditions.  The  49th  clause 
alluded  to  sales  by  assignees.     The  73rd 


and  74th  clauses  provided  for  the  dissolu- 
tion of  the  company.  These  were  the  only 
clauses  that  related  to  the  question  before 
the  Court. 

Mr.  J,  V,  Prior,  for  the  motion,  con- 
tended, that  the  liability  of  the  bankrupt 
in  respect  of  the  shares,  ceased  on  his 
bankruptcy.  He  referred  to  The  South 
Staffordshire  Railway  Company  v.  Bum' 
side  (1)  as  a  case  which  could  be  cited  in 
support  of  retaining  Mr.  Greenshields* 
name  on  the  list ;  and  contended  that  that 
case  did  not  apply,  as,  in  the  case  before 
the  Court,  it  must  be  considered  that  the 
partnership  had  been  diissolved, 

Mr,  Selwyn,  for  the  official  manager, 
relied  on  The  South  Staffordshire  Raiheay 
Company  v.  Bumside,  The  bankruptcy 
did  not  extinguish  the  shares,  and  after 
the  bankruptcy  they  must  have  been  in 
existence.  They  could  not  be  in  the 
assignees,  as  they  had  disclaimed.  They 
must  then  be  in  the  bankrupt,  and,  being 
in  him,  he  was  liable  in  respect  of  them  for 
all  losses  since  the  fiat,  notwiUistanding 
his  certificate.  He  also  referred  to  the  45^ 
and  49th  clauses  of  the  deed  of  settlement. 

Parker,  V.C.  —  As  a  general  rule, 
bankruptcy  dissolves  a  partnership.  It  is 
true,  that,  in  most  eases,  partnerships  are 
for  limited  terms ;  and  here  the  partnership 
was  to  be  for  an  indefinite  term,  and  was 
to  continue  until  dissolved  under  the  pro- 
visions of  the  deed  of  settlement.  This, 
however,  I  think,  makes  no  difference; 
and  I  must  consider  that,  so  far  as  regards 
the  bankrupt,  the  partnerehip  was  dissolved 
by  his  bankruptcy.  The  position  of  the 
parties,  then,  was  this  :  the  bankrupt  had 
a  right  to  have  the  accounts  taken,  the 
affairs  wound  up,  and  the  results  ascer- 
tained. If,  on  these  investigations,  it 
should  appear  that  there  was  a  debt  due 
from  the  bankrupt,  there  would  be  a  right 
of  proof  against  his  estate.  If,  on  the 
other  hand,  anything  should  be  found  due 
to  the  bankrupt,  the  assignees  would  be 
entitled  to  receive  it.  Under  one  of  the 
clauses  of  the  deed  of  settlement,  the 
assignees  might  have  parted  with  the  shares, 
if  they  could  have  foundany  one  to  take  them. 


(1)5  Exch.  Rep.  129 ;  s.  c.  20  Law  J.  Rq».(5.s.) 
Exch.  120. 
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and  the  penon  so  taking  them  would  have 
become  a  shareholder.  If  this,  however, 
was  not  done,  the  partnership  was  dis- 
solved so  far  as  relates  to  the  bankrupt. 
I  do  not  see  what  right  the  company  had 
to  incur  debts  affecting  the  bankrupt 
after  the  bankruptcy.  Suppose  a  case  not 
affected  by  the  Winding-up  Act ;  as,  for 
instance,  diat  there  were  six  bankers  in 
partnership,  and  that  one  became  bank- 
rupt, it  could  not  be  said  that  liabilities 
could  be  incurred  by  the  bankrupt  in 
respect  of  the  business  being  carried  on  by 
the  other  parties  after  the  bankruptcy.  The 
case  in  the  Exchequer  ReporU  has,  I  think, 
no  application  to  the  present.  That  was 
not  a  case  of  an  ordinary  partnership,  but 
of  a  company  existing  under  an  act  of  par- 
liament, the  shares  of  which  were  of  a  con- 
tinuing nature,  and  remained  after  the 
bankruptcy,  and  which,  if  the  assignees 
did  not  take  them,  must  have  belonged  to 
the  bankrupt,  who  must,  therefore,  have 
been  liable  on  his  covenants  in  respect  of 
them.  The  principles  of  an  ordinary  part- 
nership do  not  apply  to  such  a  case.  I 
think,  however,  that  they  apply  to  this. 
On  the  principle  that  the  partnership  was 
dissolved  by  the  bankruptcy,  and  that  the 
bankrupt  ceased  to  have  any  interest  in  it, 
except  for  the  purposes  of  ascertaining 
what  was  due  from  or  coming  to  him,  the 
Master's  order  must  be  discharged. 


Parxer 

June  8 


,  V.C.I 
J,  9.     / 


WRIGHT  V,  WRIGHT. 


Will — Construction — Condition — Direc- 
tion to  pay, 

A  testator  gave  the  residue  of  his  estate 
to  trustees f  upon  the  usual  trusts  for  conver^ 
sion  and  investment^  and  directed  them  to 
pay  such  sums  for  the  maintenance  and  edu- 
cation of  his  sons  M,  and  N,  during  their 
minorities,  or  for  apprenticing  them,  as  his 
trustees  should  think  proper ;  and  declared 
that,  when  his  sons  should  have  attained 
their  ages  of  twenty-one  years,  his  trustees 
should  pay  the  then  residue  of  the  monies 
unto  his  two  sons,  provided  that  they  should 
be,  in  the  opinion  of  his  trustees,  of  competent 
understanding  and  sufficient  discretion  to 
manage  and  take  due  care  thereof.     M,  and 


N.  were  both  lunatic  at  the  time  of  their 
attaining  their  majority :  —  Held,  that  the 
qualification  as  to  the  sons  being  of  competent 
understanding  did  not  make  the  gift  to  them 
conditional,  and  that  the  testator's  estate 
vested  in  them  absolutely, 

William  Wright,  by  his  will,  dated  the 
3rd  of  September  1813,  devised  and  be- 
queathed all  his  real  and  personal  estate 
to  Lupton  Wright,  William  Wright,  and 
John  Lambert,  their  heirs,  executors,  and 
administrators,  upon  the  usual  trusts,  for 
sale  and  conversion  into  money,  and  directed 
that,  out  of  the  monies  arising  thereby, 
certain  legacies  therein  mentioned  should 
be  paid  to  his  daughters  Hannah  and 
Isabella.  The  will  then  proceeded  as  fol- 
lows :  —  **  And  also  that  they,  my  said 
trustees,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of 
such  survivor,  shall,  from  and  out  of  the 
said  monies,  pay  and  apply  such  sums  of 
money  for  the  maintenance  and  education 
of  my  said  sons  Joseph  Wright  and  Jona- 
than Wright,  during  their  minorities,  and 
for  apprenticing  them  to  any  trade  or  busi- 
ness, and  paying  any  fee  or  fees  in  respect 
thereof,  as  they,  my  said  trustees,  shall 
think  most  proper  and  for  their  advantage ; 
and  when  they,  my  said  sons,  shall  have  at- 
tained their  said  respective  ages  of  twenty- 
one  years,  then,  upon  trust,  that  they, 
my  said  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  shall  pay 
all  the  then  residue  of  the  monies  which 
may  have  arisen  from  my  said  real  and 
personal  estates  as  aforesaid  unto  my  two 
sons,  Joseph  Wright  and  Jonathan  Wright, 
in  equal  parts  and  proportions,  share  and 
share  alike,  as  tenants  in  common,  for  their 
own  respective  use  and  benefit ;  provided 
that  they,  my  said  sons,  shall  be  at  that 
time,  in  the  opinion  of  my  said  trustees,  or 
the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  sur- 
vivor, of  competent  understanding  and 
sufficient  discretion  to  manage  and  take 
due  care  thereof;  and,  if  it  shall  happen 
that  either  of  my  said  sons  shall  die  during 
his  minority,  then  my  will  is,  that  the  part 
and  share  of  such  son  so  dying  shall  be 
paid  unto  the  survivor  of  them  my  said 
sons,  upon  his  attaining  his  said  age  of 
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twenty-one  years,  provided  he  shall  then 
be  of  siifficient  discretion  to  manage  and 
take  proper  care  thereof.  And  my  will  is 
and  I  do  hereby  direct  that  my  said  trustees 
and  the  survivors  or  survivor  of  them,  and 
the  executors  and  administrators  of  such 
survivor,  shall,  from  time  to  time,  as  occa- 
sion shall  require,  during  the  minority  of 
my  said  children,  place  out  at  interest, 
upon  some  sufficient  mortgage  security  or 
securities,  all  the  monies  which  they  may 
receive  from  and  in  respect  of  my  said  real 
and  personal  estates,  except  what  may  be 
then  paid  and  applied  in  discharge  of  my 
debts,  funeral  expenses,  and  the  charges 
of  my  will,  and  in  the  maintenance  and 
education  of  my  said  children  during  their 
minorities,  or  in  the  payment  of  any  ap- 
prentice fee  or  fees  to  be  paid  upon  the 
apprenticing  of  my  said  sons  to  any  trade 
or  business  as  aforesaid." 

The  testator  died  soon  after  the  date  of 
his  will.  Joseph  Wright  attained  his 
majority  in  1819  and  Jonathan  in  1823. 
Jonathan  Wright  afterwards  died. 

The  will  was  proved  by  Lupton  Wright, 
William  Wright,  and  John  Lambert. 
William  Wright  died  in  1825,  and  John 
Lambert  in  1840.  Joseph  Wright  had 
been  found  a  lunatic. 

The  bill  was  filed  in  1851  by  Joseph 
Wright,  by  his  committee,  and  the  admin- 
istratrix of  Jonathan  Wright,  against  the 
surviving  trustee  and  the  representatives 
of  the  deceased  trustees,  for  the  administra- 
tion of  the  estate  of  the  testator. 

It  appeared  that  Joseph  Wright  and 
Jonathan  Wright  were  both  lunatics  at  the 
time  of  their  attaining  their  majority,  and 
it  was  stated  in  an  affidavit  of  Mr.  Lupton 
Wright,  the  surviving  trustee,  that,  in  his 
opinion,  and,  as  he  believed,  in  the  opinion 
of  his  co-trustees,  they  were  not  of  com- 
petent understanding  and  sufficient  discre- 
tion to  manage  and  take  due  care  of  pro- 
perty on  their  attaining  their  majority. 

Mr,  RoU  and  Mr,  Prior^  for  the  plain- 
tiffs. 

Mr,  Matins  and  Mr,  Amphleit^  for  the 
defendants. 

Paaker,  V.C. — ^The  question  in  this 
ease  is,  whether  Joseph  and  Jonathan 
Wright,  who  both  attained  their  majority, 
took  absolute  interests  under  the  will,  or 


whether  the  gift  to  them  was  subject  to 
the  condition  that,  at  that  time,  they  should 
be,  in  the  opinion  of  the  trustees,  of  com- 
petent understanding  to  manage  and  take 
due  care  of  the  subject  of  the  gift.  Con- 
sidering the  anxious  provision  which  the 
testator  has  made  for  them  until  their 
attaining  twenty-one,  to  take  effect,  not 
only  out  of  the  income,  but  the  corpus, 
the  gift  over  as  between  themselves  in  case 
one  should  die  under  age,  and  the  general 
scheme  of  the  will,  it  seems  to  me  that  the 
testator  was  making  a  complete  disposition 
of  his  property.  I  think  that  the  construc- 
tion of  the  will  which  would  make  the 
provision  for  the  sons  conditional  on  their 
being  of  competent  understanding  to  take 
care  of  the  property  would  be  against  the 
intention  of  the  testator.  I  think  that  the 
provision  as  to  being  of  competent  under- 
standing was  not  annexed  to  the*gift,  but 
is  a  part  of  the  direction  to  pay.  Such  a 
qualification  as  to  the  direction  for  payment 
does  not,  in  my  opinion,  make  the  gift 
conditional.  I  think,  then,  that  the  two 
sons  took  absolutely. 


Parker,  V.C)  Ex  parte  thb  rector  op 
June  10.     y  LEA. 

Investment  of  Money  arising  from  Sale 
of  Lands  belonging  to  a  Corporation  to  a 
Company, 

Order  made  on  a  petition  by  a  rector  for 
the  investment  of  the  money  arising  from  the 
sale  to  a  railway  company  of  a  part  of  the 
rectory  lands.  Pending  the  proceedings  m 
the  Master* s  office  the  rector  died.  The  new 
rector  consenting  that  the  proceedings  shoM 
go  on,  no  suffplemeniat  order  necessary-^ 
semble. 

On  the  petition  of  the  Rev.  D.  Legard, 
rector  of  Lea,  an  order  was  made  that  the 
Master  should  inquire  as  to  the  propriety 
of  a  purchase  of,  and  as  to  the  title  to,  some 
land  proposed  to  be  bought  with  the  pur- 
chase-money of  some  land  belonging  to 
the  rectory,  which  had  been  taken  by  a 
railway  company. 

Mr.  Legud  having  died  during  the  re- 
ference to  the  Master,  the  Master  declined 
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to  go  on  with  it.     A  new  rector  waB  ap- 
pointed, 

Mr.  NaldoTf  on  the  part  of  the  new 
rector,  now  applied  for  a  supplemental 
order. 

Parker,  y.C«  said  that,  assuming  the 
present  rector  to  be  a  consenting  party,  he 
thought  that  the  Master  might  proceed  with 
the  reference  without  a  supplemental  order. 
If  any  difficulty  was  felt,  the  Registrar 
might  draw  one  up. 


Parker,  V.C. 

1851 
Nov. 
Dec. 


THACKWELL  P,  GARDINER. 


Crediior-'^Defeetive  Execution  of  a  Power 
—Married  Woman— Wilfiil  Defanit. 

The  trusts  of  a  bond  d^t  due  to  A^  a 
married  woman^  were  declared  to  he  for  A* 
for  her  life^  for  her  separate  use^  with  re- 
mainder  for  such  persons  as  A.  should  hf 
deedf  to  be  executed  by  her,  in  the  pre^ 
sence  of  two  witnesses,  appoint,  with  re* 
mainders  over,  B,  the  htuhand  of  A,  was 
indihted  to  C.  A.  signed  a  letter  without 
any  attestation,  which  contained  a  dechra^ 
Hon  tJuU  she  deposited  the  bond  as  a  col^ 
lateral  security  to  C.  for  the  debt  due  to 
him  from  B,  and  the  letter  and  bond  were 
given  to  C.  The  body  of  the  letter  had 
been  written  by  C,  and  given  to  B,  who 
placed  it  suddenly  before  A,  requiring  her 
signature,  and,  in  consequence  of  his  urgent 
request,  she  signed  it.  In  a  suit  to  enforce 
C,*s  lien  on  the  bond, — Held,  first,  that 
A,*s  life  interest  in  the  bond  was  bound 
by  the  letter;  but,  secondly,  that  the  Court 
would  not,  in  C.'s  favour,  supply  the  defect 
in  the  execution  of  the  power, 

A,  a  woman,  being  entitled  to  a  bond  debt 
due  to  her  from  B,  by  a  settlement  made  on 
her  marriage,  and  dated  in  1829,  assigned  it 
to  a  trustee  upon  trust  for  A,  for  her  life,  for 
her  separate  use,  with  remainders  over.  In 
1886,  a  part  of  the  debt  was  paid  to  A,  and 
her  hushand.  In  1842,  C,  was  appointed 
Side  trustee  of  the  settlement.  In  1843,  A, 
charged  her  life  interest  in  the  bond  debt  in 
favour  of  D,  by  way  of  collateral  security 
Niw  Sbries,  XXI.— CnAvc. 


for  a  debt  due  from  her  htuband  to  D,  In 
1843,  B.  died,  and  A,  took  out  administra^ 
tion  to  B,  BUI  by  D,  against  C,  to  enforce 
the  security,  charging  him  with  wilful  default 
for  omitting  to  get  in  the  part  of  the  debt 
paid  to  A,  and  her  husband,  and  the  residue 
of  the  debt  due  from  the  estate  of  B  t'^Held^ 
that  C.  was  not  liable,  and  the  bill  was  dis^ 
missed. 

By  a  settlement,  dated  the  1st  of  Octo- 
ber 1829,  and  made  on  the  marriage  of 
R.  W.  G^ardiner  with  Miss  Charlotte  Oar- 
diner,  a  debt  of  1,500/.  due  on  a  bond 
from  Harriett  Grard^ner  to  Charlotte  Oar- 
diner  was  assigned  to  T.  Owillim,  upon 
trust  to  compel  payment  of  the  debt,  to 
invest  the  proceeds,  and  to  pay  the  income 
of  the  investment  to  Mrs.  Oardiner  for  h^ 
life,  for  her  separate  use,  and,  after  her 
death,  to  hold  the  trust  funds  for  the  bene- 
fit of  the  children  of  the  marriage,  and,  in 
default  of  children,  "  in  trust  for  such 
person  and  persons  and  in  such  manner 
as  Mrs.  Oardiner  alone,  notwithstanding 
coverture,  should,  by  any  deed  or  deeds,  or 
iMtrument  or  iiu.trumento  in  writing,  with 
or  without  power  of  revocation,  to  be  by 
her  sealed  and  delivered  in  the  presence  of, 
and  attested  by,  two  or  more  witnesses, 
from  time  to  time,  direct  or  appoint,  give 
and  bequeath  the  same;"  and,  in  de&ult 
of  appointment,  in  trust  for  her  next-of- 
kin,  as  if  she  had  died  unmarried  and  in- 
testate. 

In  1842,  Mr.  Oardiner  opened  a  banking 
account  with  Messrs.  ThackweU,  J.  Webb, 
Spencer  &  Holbrook,  bankers  at  Ledbury, 
and  was,  on  the  17th  of  April  1843,  in- 
debted to  them  on  his  account  in  the  sum 
of  458/. 

On  the  17th  of  April  1843,  Mrs.  Oardi- 
ner signed  the  following  letter  :— 

"  Oentlemen, — In  consideration  of  your 
paying,  or  having  already  paid,  the  cheques 
of  my  husband,  Mr.  R.  W.  Oardiner,  or 
otherwise  advancing  him  sums  of  money, 
I  hereby  guarantee  the  repayment  thereof 
upon  demand,  to  the  extent  of  600/.,  and 
I  furthermore  deposit,  as  a  collateral  secu- 
rity, a  certain  bond  bearing  date  the  1st 
of  March  1827»  from  Harriett  Oardiner  to 
me,  which  bond  I  undertake  to  assign  to 
you  at  my  expense  whenever  called  upon 

to  do  80." 

6Q 


?78 


COURTS  OF  CHANCERY : 


[New  Sbbus 


The  bond  and  letter  were  then  delivered 
by  Mr.  Gardiner  to  the  bank. 

In  1846,  Mr.  Holbrook  retired  from  the 
partnership,  and  E.  J.  Webb  and  Moore 
were  introduced  into  it.  The  business 
was  thenceforward  carried  on  by  Messrs. 
Thackwell,  J.  Webb,  Spencer,  E.  J. 
Webb  &  Moore.  On  this  change,  the 
usual  deeds  of  assignment  of  debts,  &c. 
were  executed. 

In  1847,  Mr.  Gardiner  became  bankrupt. 
Mr.  Gardiner  had  continued  his  account 
with  the  bank  at  Ledbury  from  April 
1843  until  his  bankruptcy,  at  which  time 
he  was  indebted  to  the  new  firm  in  715^. 
This  debt  was  proved  by  the  bank  in  the 
bankruptcy,  and,  by  means  of  the  divi- 
dends received  on  the  proof  and  the  pro- 
ceeds of  other  securities,  was  afterwards 
reduced  to  321/. 

The  bill,  which  was  filed  by  Messrs. 
Thackwell,  J.  Webb,  Spencer,  E.  J.  Webb 
and  Moore  against  Mrs.  Gardiner,  prayed 
for  a  declaration  that  the  plaintifis  had  a 
lien  on  all  Mrs.  Gardiner's  interest  in  the 
bond  for  the  sum  remaining  due  to  them. 

Mrs.  Gardiner,  by  her  answer,  stated  that 
her  husband  had  placed  the  letter  of  the 
17th  of  April  1843  hastily  and  suddenly 
before  her,  saying  that  he  wished  her  to 
sign  it  immediately,  and  that  he  was  in  a 
great  hurry,  and  that  the  bank  had  become 
very  troublesome ;  and  that,  in  consequence 
of  this  urgent  request,  she  signed  it.  Mr. 
Holbrook,  who  was  examined  by  Mrs. 
Gardiner,  stated,  in  his  evidence,  Uiat  the 
body  of  the  letter  was  written  by  a  clerk 
of  the  bank,  and  that  it  was  then  delivered 
to  Mr.  Gardiner  to  get  signed  by  Mrs. 
Gardiner,  and,  when  so  signed,  was  returned 
to  the  bank  by  him,  and  that  all  the  com- 
munications on  the  subject  of  the  transac- 
tion took  place  with  Mr.  Gardiner,  and 
that  he  never  saw  Mrs.  Gardiner  on  the 
business  at  all. 

The  only  evidence  of  the  plaintiff  was 
proof  of  the  signature  of  Mrs.  Gardiner  to 
the  letter. 

There  were  no  children  of  the  marriage. 

Mr,  Bacon  and  Mr,  Bird,  for  the  plain- 
tiffs, contended  that  they  were  entitled  to 
Mrs.  Gardiner's  life  interest  on  the  bond, 
and  that  they  were  also  to  be  considered 
as  appointees  of  the  fund  in  default  of 
children  of  the  marriage* 


Mr,  RusseUanA  Mr,  TorrianOy  for  Mrs. 
Gardiner,  contended  that  the  letter  failed  as 
a  guarantie  under  the  4th  section  of  the 
Statute  of  Frauds,  as  no  consideration  was 
expressed  on  the  face  of  it,  and  that  it 
could  not,  at  any  rate,  affect  the  corpus 
as  the  formalities  as  to  witnesses  had  not 
been  complied  with. 

Mr.  fViUcock  and  Mr,  Hdldane^  for  Mr. 
Gardiner. 

Mr,  L,  Wipram  and  Mr,  Archibald 
Smithf  for  the  trustees  of  the  settlement. 

Mr,  Bacon  replied. 

The  following  cases  and  authorities  were 
cited.— 

Owens  V.  Dickenson,  Cr.  &  Ph.  48. 
Hopkins  V.  MyaUy  2  Russ.  &  M«  86. 
Wain  V.  Warlters,  5  East,  10. 
Raikes  v.   Todd,  8  Ad.    &    £.    846; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Q«B.  35. 
1  Sugden  on  Powers^  94. 

Parker,  V.C. — The  plaintiffs'  title  is 
founded  upon  a  letter  of  the  17th  of  April 
1843,  signed  by  Mrs.  Gardiner,  and  ad- 
dressed to  Messrs.  Webb,  Holbrook,  and 
Spencer,  which  is  in  these  words.— [His 
Honour  here  read  the  letter.] — It  is  con- 
tended by  the  defendants  that  this  letter 
contains  no  consideration  moving  to  Mrs. 
Gardiner;  and  that,  for  that  reason,  it 
cannot  be  put  in  force  as  against  ber ;  and 
Wain  V.  WarUers,  Raikes  v.  Todd,  and 
other  cases  were  referred  to.  It  is  to  be 
observed  that  the  instrument  in  question 
is  not  a  mere  letter  of  guarantie.  It  pur- 
ports to  deposit  with  the  bankers,  as  a 
collateral  security,  the  bond,  which  is 
the  subject  of  this  suit,  and  it  cannot  be 
doubted  that  a  conveyance  or  pledge  made 
by  one  man  as  a  security  for  the  debt  of 
another  is  supported  by  sufficient  consi- 
deration. The  plaintifRi  sue  on  Mrs. 
Gardiner's  letter  as  an  equitable  assign- 
inent  and  appointment;  and,  viewed  in 
this  light,  the  discussions  on  the  4th  sec- 
tion of  the  Statute  of  Frauds  do  not  appear 
to  me  to  have  any  material  bearing. 

The  next  question  is,  as  to  the  effect  of 
the  instrument.  Mrs.  Grardiner,  under  the 
settlement  of  October  1829,  was  entitled 
to  the  income  of  the  money  secured  by  the 
bond  for  her  separate  use,  for  her  life, 
without  any  restraint  on  anticipation.    To 
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the  extent  of  this  interest  she  ia  to  be 
regarded  as  a  feme  sole,  so  that  her  life 
interest  is  bound  by  the  security  given  to 
the  bankers.  Subject  to  this  life  in  teres  t, 
and  in  de&ult  of  issue  of  the  marriage 
(and  it  appears  there  are  none),  the  trust 
monies  were  to  be  held  in  trust  '*  for  such 
person  or  persons  and  in  such  manner  as 
Mrs.  Gardiner  alone,  notwithstanding  her 
coverture,  should,  by  any  deed  or  deeds, 
or  instrument  or  instruments  in  writing, 
with  or  without  power  of  revocation,  to  be 
by  her  sealed  and  delivered  in  the  presence 
of  and  attested  by  two  or  more  witnesses, 
from  time  to  time,  direct  or  appoint,  give 
or  bequeath  the  same ;  and,  in  default  of 
appointment,  in  trust  for  her  next-of-kin 
as  if  she  had  died  unmarried  and  intestate.*' 
It  is  contended,  by  the  plaintiffs,  that  Mrs. 
Gardiner's  letter  operated  as  an  execution 
of  this  power  in  favour  of  the  bankers, 
who,  it  is  said,  as  creditors  or  purchasers 
for  value,  are  entitled  in  this  court  to  have 
an  execution  of  the  power,  though  defec- 
tive for  want  of  the  formalities  prescribed, 
established  in  their  favour.  There  is  no 
doubt  that  this  Court  will  supply  a  defect 
in  the  execution  of  a  power  in  favour  of  a 
creditor  or  a  purchaser,  and  that  it  will  do 
so,  although  the  donee  of  the  power  be  a 
married  woman.  But  the  Court,  in  such 
cases,  must  be  satisfied  that  the  formalities, 
which  have  not  been  observed,  are  no 
more  than  matters  of  form,  and  that  the 
donee  of  the  power  has  not,  by  their  non- 
observance,  been  deprived  of  any  protec- 
tion which  a  due  exercise  of  the  power 
would  have  afforded  him ;  and  the  Court 
looks  with  especial  jealousy  on  a  transac- 
tion in  which  the  wife  may  have  acted 
under  the  influence  of  her  husband.  The 
case  of  Hopkins  v.  Myall,  referred  to  in 
the  argument,  illustrates  the  principles  of 
this  Court  in  this  respect.  In  the  present 
case  the  plaintiffs  proved  nothing  beyond 
Mrs.  Gardiner's  signature  to  the  letter. 
Mrs.  Gardiner,  by  her  answer,  states  "  that 
her  husband  placed  the  letter  hastily  and 
suddenly  before  her,  saying  that  it  had 
been  written  by  Mr.  Spencer,  one  of  the 
banking  firm,  and  that  he  wished  her  to 
sign  it  immediately ;  and  that  he  was  in 
a  great  hurry,  and  that  the  bank  had  be- 
come very  troublesome ;  and  that,  in  eon- 


sequence  of  this  urgent  request  she  signed 
it."  In  support  of  this  case  she  has  exa- 
mined Mr.  Holbrook,  who  proves,  in  sub* 
stance,  **  that  he  and  his  partner  were  de- 
sirous of  having  Mrs.  Gardiner*s  guarantie; 
and  that  the  body  of  the  letter  was  written 
by  a  clerk  of  the  bank,  as  he  believes,  in 
his  presence,  and  that  it  was  then  delivered 
to  Mr.  Gardiner  to  get  signed  by  Mrs. 
Gardiner;  and  that,  when  so  signed,  it 
was  returned  to  the  bank  by  him ;  that  all 
the  communications  on  the  subject  of  the 
transaction  took  place  with  Mr.  Gardiner; 
and  that  he  never  saw  Mrs.  Gardiner  on 
the  business  at  all."  It  thus  appears,  that 
Mrs.  Gardiner's  signature  was  obtained  by 
her  husband,  for  his  own  purposes,  without 
that  protection  against  his  influence  which 
the  power  contemplated  in  requiring  any 
appointment  by  her  to  be  made  in  the  pre- 
sence of,  and  attested  by,  two  witnesses ; 
and  I  am  of  opinion  that  the  Court  cannot 
regard  the  power  as  duly  exercised  to  bind 
Mrs.  Gardiner,  as  if  she  had  signed  it  in 
the  presence  of  witnesses. 

The  consequence  will  be  a  declaration 
that  the  life  interest  of  Mrs.  G^diner  was 
charged  by  the  letter  of  the  17th  of  April 
1843,  in  favour  of  the  banking  firm  of 
Messrs.  Webb,  Holbrook  &  Spencer ;  and 
that  such  charge  included  any  interest,  or 
arrears  of  interest,  then  due  on  the  bond. 
There  must  be  a  reference  to  the  Master, 
to  inquire  and  state  to  the  Court  whether 
any  and  what  balance  was  due,  on  the 
31st  of  December  1845,  (the  time  when 
the  banking  firm  was  changed),  from 
Gardiner  to  the  firm  of  Webb,  Holbrook 
&  Spencer,  in  respect  of  their  having  paid 
or  otherwise  advanced  him  any  sums  of 
money,  and  whether  such  sums,  or  any 
part  thereof,  still  remain  due. 

Another  point  in  the  case  arose  under 
the  following  circumstances :  Harriett  Gar- 
diner was  indebted  to  Charlotte  Gardiner 
in  1,500/.,  secured  by  bond.  In  1829, 
Charlotte  Gardiner,  on  her  marriage  with 
R.  W.  Gardiner,  assigned  the  debt  to 
GwiUim,  on  trust  to  enforce  payment  of 
the  debt,  invest  the  proceeds,  and  pay 
the  income  to  Mrs.  Gardiner  for  life, 
for  her  separate  use ;  and,  in  default  of 
children  of  the  marriage,  to  hold  the  trust 
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funds  for  such  persons  as  she  should  by 
deed  appoint.  Gwillim  disclaimed  the 
trusts  of  the  settlement.  In  1832,  100/., 
part  of  the  bond  debt,  was  paid  to  Mr.  and 
Mrs.  Gardiner,  and  the  receipt  of  it  was 
acknowledged  by  them.  In  1836,  James 
Barrett  was  appointed  a  trustee  of  the 
settlement.  Subsequently,  in  the  same 
year,  6451.,  further  part  of  the  bond  debt, 
was  paid  to  Mr.  and  Mrs.  Gardiner ;  and 
the  receipt  of  it  was  acknowledged  by  Mr. 
and  Mrs.  Gardiner  and  James  Barrett. 
Harriett  Gardiner,  the  obligor,  married 
James  Barrett.  In  1841,  James  Barrett 
died.  In  1842,  Brown  was  appointed  a 
trustee  of  the  settlement.  In  1843,  Mrs. 
Gardiner,  by  a  letter  addressed  to  Messrs. 
Holbrook,  Spencer  &  Webb,  bankers, 
charged  the  debt  due  to  her  with  sums 
advanced  by  them  to  her  husband,  Mr. 
Ghirdiner.  In  1843,  Harriett  Barrett,  the 
obligor,  died  ;  and  letters  of  administration 
of  her  estate  were  granted  to  Mrs.  Gardiner. 

In  1847,  Mr.  Gardiner  became  bankrupt. 

A  bill  was  filed  by  the  bankers  against 
Mr.  and  Mrs.  Gardiner,  for  the  purpose  of 
enforcing  their  claims  on  the  bond  debt, 
in  respect  of  Mrs.  Gardiner's  letter. 

Between  1843  and  the  time  of  filing 
the  supplemental  bill  the  matter  stood 
thus :  Mr.  Gardiner,  in  respect  of  the  pay- 
ments made  to  him,  of  the  sums  of  100/. 
and  6452.,  on  account  of  the  bond  debt, 
was  indebted  in  those  sums  to  Brown  as 
trustee  of  the  settlement,  and  Mrs.  Gardiner 
as  administratrix  of  Mrs.  Barrett,  the 
obligor,  was  indebted  to  Mr.  Brown  as 
such  trustee  in  the  securities  of  the  debt. 
Mr.  Brown  had  not  taken  any  steps  in  the 
matter.  There  were  no  children  of  the 
marriage.  A  supplemental  bill  was  filed 
by  the  bankers  against  Mr.  and  Mrs. 
Gardiner  and  Mr.  Brown,  stating  the  above 
circumstances,  and  praying  that  Mr.  Brown 
might  be  charged  with  wilful  default  for 
omitting  to  recover  the  two  sums  of  100/. 
and  645/.  from  Mr.  Gardiner,  and  the 
remainder  of  the  debt  from  Mrs.  Gardiner, 
as  administratrix  of  Mrs.  Barrett,  and  for 
the  administration  of  the  estate  of  Mrs. 
Barrett. 

Parker,  V.C. — ^The  original  bill  is 
filed  by  the  plaintiffs,  as  bankers,  asserting 


their  title,  under  an  instrument  of  deposit, 
against  Mr.  and  Mrs.  Gardiner,  and  seek- 
ing to  have  an  interest  in  the  bond.  A 
supplemental  bill  was  filed  by  the  plaintiffii 
proceeding  upon  this ;  and,  assuming  that 
they  have  a  title  in  the  bond,  seeking,  as 
it  were,  to  realize  the  amount  due  on  it, 
partly  calling  on  Mr.  Brown,  the  trustee, 
to  make  good  some  payments  that  had 
been  made  by  the  obligor  on  the  bond, 
and  partly  to  administer  the  estate  of  the 
obligor  for  the  purpose  of  recovering  the 
balance  due  on  the  bond,  and  seeking 
relief  against  Mr.  Brown,  the  trustee,  on 
the  ground  of  wilful  defiiult.  It  appears 
that,  long  before  Brown  became  a  trustee, 
payment  had  been  made  on  account  of 
her  bond  by  the  obligor  to  Mrs.  Gardiner, 
in  which  Mrs.  Gtardiner  had  joined  with 
the  husband  in  a  receipt.  I  think  that 
nobody  claiming  under  her  can  possibly 
dispute  the  propriety  of  those  payments. 
As  to  this,  I  can  see  no  foundation  of  any 
claim  for  wilful  de&ult. 

Then,  there  is  a  further  case  of  wilfiil 
de&ult  made,  that  Mr.  Brown,  after  his 
appointment  as  trustee,  allowed  the  money 
to  remain  out  in  the  hands  of  the  repre- 
sentative of  the  obligor  who  was  dead,  and 
that  he  ought  to  have  taken  proceedings 
to  have  compelled  the  payment,  I  think, 
however,  that  this  claim  of  wilful  de£uilt 
admits  of  the  same  answer.  The  bond  was 
to  be  paid  out  of  the  assets  of  the  obligor, 
Mrs.  Gardiner  being  the  personal  repre- 
sentative. Of  course,  any  daim  in  respect 
of  the  assets  must  have  been  a  daim  to  be 
asserted  against  her  husband.  It  must  be 
supposed  that,  if  Mr.  Brown  forebore  to 
institute  proceedings  against  her  and  her 
husband,  it  was  a  proceeding  which  had 
her  concurrence ;  and,  therefore,  it  appears 
to  me  the  parties  claiming  under  her  can- 
not complain  of  Brown's  conduct  in  sot 
taking  those  proceedings.  So  fieu*,  then,  as 
this  bill  seeks  to  charge  Mr.  Brown  with 
wilful  defieiult  the  case  fails,  and  that  part 
of  the  supplemental  bill  must  be  dismissed, 
with  costs.  Mr.  Brown,  however,  is  a 
necessary  party,  because  he  is  the  person 
to  whom  the  bond  was  to  be  made  over 
on  the  trusts  of  the  settlement. 
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Parker 

June 


r€  THB  8SA,  FIRB,  AKD 
UPB      ASSURANCE      80- 

ciSTT,  ex  parte  burton  . 


Company  —  Contribuiories  —  Power  of 
Attorney — Revocation  of  Power. 

In  July  1849  A,  gave  B^  the  secretary  ef 
a  joini'Steek  company  in  the  course  offorma^ 
tknif  a  power  of  attorney  authorizing  him  to 
execute  the  deed  cf  settlement  in  the  name  of 
A,  for  five  shares*  In  August  a  eorrespon- 
denee  passed  between  A,  and  B,  to  this  effect : 
A.  desired  to  terminate  all  connexion  with 
the  society ;  B.  requested  A.  to  pay  the  calls; 
A.  hoped  the  directors  would  excuse  Aim, 
and  B.  stated  that  the  directors  would  not 
release  him.  Nothing  further  took  place 
between  A.  and  B.  In  October  the  company 
was  completely  registered^  and  B,  executed 
the  deed  of  settlement  in  the  name  of  A. 
The  company  was  wound  up.'-^Held^  that 
A,  had  not  revoked  the  power  of  attorney , 
and  was  properly  placed  on  the  list  of  con-- 
iributories  of  the  company  ^  in  respect  of  five 
shares. 

Whether  A.  could  revoke  the  power  of 
attorney— quaere. 

On  the  dOth  of  July  1849  Mr.  Colling- 
ridge,  the  secretary,  and  one  of  the  direc- 
tors, of  a  joint-stock  company,  then  in  the 
course  of  formation,  called  "The  Sea, 
Fire,  and  Life  Assurance  Society,"  called 
at  the  residence  of  Mr.  Burton,  at  Mon- 
mouth, and  proposed  to  him  that  he  should 
be  one  of  the  agents  of  the  company. 
There  had  not  been  any  previous  acquaint- 
ance between  them.  Mr.  Burton  readily 
acceded  to  the  proposal.  Mr.  Collingridge 
then  added  that,  as  it  was  considered  de- 
sirahle  that  the  agents  of  the  society  should 
have  some  direct  interest  in  its  welfare,  he 
must  impose  the  condition  that  Mr.  Biuton 
should  take  at  least  five  shares  in  the  con- 
cern. To  this  Mr.  Burton  demurred,  but, 
ultimately,  signed  a  power  of  attorney, 
authoriBing  Mr.  Collmgridge  to  execute 
the  deed  of  settlement  of  the  company  in 
the  name  of  him,  Mr.  Burton,  for  five 
shares. 

On  the  2nd  of  August  Mr.  Collingridge 
sent  a  letter  to  Mr.  Burton,  informing  him 
that  five  shares  had  been  allotted  to  him. 

Mr.    Burton,   having  repented   of   the 


coune  which  he  had  taken,  wrote  a  letter 
to  Mr.  Collingridge,  dated  die  17th  day  of 
August,  in  which  he  expressed  his  desire 
'*  to  terminate  all  connexion  with  the  un- 
dertaking." In  reply  to  this,  Mr.  Colling- 
ridge wrote  the  following  letter,  dated 
August  18th:-^ 

'*  Sir,-— I  beg  to  acknowledge  the  receipt 
of  your  letter  of  the  17th  inst.,  and  the 
directors  accept  your  resignation  to  act  as 
agent  for  the  disbict  of  Monmouth.  I  have 
also  to  remind  you  that  the  amount  of  61, 
on  your  five  shares  was  due  on  Saturday, 
the  11th  inst.,  of  which  notice  was  given. 
I  am  requested  to  inform  you  that  the 
directors  require  that  you  pay  the  same  on 
or  before  the  25th  inst." 

In  reply  to  this,  Mr.  Burton  then  wrote 
the  following  ktter,  dated  August  20th, 
1849  :— 

"Sir, — In  answer  to  yours  of  the  18th 
inst.,  I  trust  the  directors  of  the  Sea,  Fire, 
and  Life  Assurance  Society  will  not  insist 
upon  making  me  a  proprietor  of  shares, 
which  I  certainly  should  never  have 
thought  of  applying  for,  but  for  the  cir- 
cumstance of  heing  very  much  urged  to 
take  the  agency  for  the  district  of  Mon- 
mouth. It  was  merely  to  comply  with 
the  society's  regulations,  upon  becoming 
an  agent  to  them,  that  I  applied  for  them ; 
and,  when  I  requested  the  favour  of  being 
exonerated  from  the  agency,  I  meant  the 
shares  also ;  and,  as  the  directors  have  been 
pleased  to  excuse  me  the  one,  I  hope  they 
will  also  the  other.*' 

Upon  this  the  following  letter,  dated 
August  21,  was  sent  by  Mr.  Collingridge : 

"  Sir,— I  have  to  acknowledge  the  re- 
ceipt of  your  letter  of  the  20th  inst.,  and 
am  requested  by  the  directors  to  inform 
you  that  they  cannot,  in  duty  to  the  share- 
holders whom  they  represent,  release  you 
from  the  shares  you  subscribed  for ;  but, 
to  meet  your  convenience,  the  directors 
will  allow  you  to  nominate  another  party 
to  pay  upon  the  shares." 

No  further  communication  took  place 
between  Mr.  Burton  and  the  company. 

The  company  was  completely  registered 
in  October;  and,  on  the  15th  of  that 
month,  Mr.  Collingridge  executed  the 
deed  of  settlement  for  five  shares  in  Mr. 
Burton's  name. 
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The  company  was  ordered  to  be  wound 
up,  and  the  Master  placed  Mr.  Burton's 
name  on  the  list  of  contributories  for  five 
shares. 

This  was  an  appeal  by  Mr.  Burton  from 
the  Master's  decision. 

Mr,  MalinSf  for  the  motion.— Mr.  Burton 
gave  Mr.  Collingridge  a  power  of  attorney 
to  execute  the  deed  of  settlement.  This 
was  revocable  —  The  King  v.  Wait  (1). 
Then  did  Mr.  Burton  revoke  it  ?  In  the 
letter  of  the  17th  he  says  "I  desire  to  ter- 
minate all  connexion  with  the  undertaking." 
This  primd  facie  would  operate  as  a  revo- 
cation. Mr.  Collingridge  misunderstands, 
or  affects  to  misunderstand,  this  letter; 
and,  by  the  letter  of  the  18th,  discharges 
him  from  the  agency  only.  The  following 
letter  of  the  20th  removes  all  doubt  as  to 
the  question  of  the  shares ;  it  is  as  if  he 
had  said  by  the  expression  "  terminate  all 
connexion  with  the  undertaking ;  I  mean 
both  shares  and  agency."  These  two 
together  then  amount  to  a  complete  revo- 
cation ;  and,  as  the  deed  of  settlement  was 
not  executed  until  after  these  letters,  Mr. 
Burton  is  not  bound  by  Mr.  Colling- 
ridge's  act. 

Mr.  Roxburgh,  for  the  official  manager, 

Mr.  Malins  replied. 

Parker,  y.C. — I  think  that  the  Master 
has  come  to  a  right  conclusion.  Before  the 
17th  of  August,  Burton  had  done  all  that 
was  necessary  to  render  him  liable  as  a 
contributory.  He  had  agreed  to  take 
shares  by  a  formal  instrument,  which  con- 
tained a  power  of  attorney  to  Collingridge 
to  execute  the  deed  for  him ;  and,  upon 
this,  shares  were  allotted  to  him.  It  may 
be  a  matter  of  question  whether  the  power 
given  to  Collingridge  was  revocable  by 
Mr.  Burton.  However  this  may  be,  I 
think  that  it  was  not  revoked.  In  a  letter 
of  the  17th  of  August,  Burton  asked  to 
have  the  connexion  put  an  end  to.  To 
this  letter  he  received  an  answer,  which 
discharged  him  from  the  agency,  but  re- 
minded him  that  5/.  was  due  on  his  five 
shares.  The  reply  to  that  was,  *'  I  trust 
the  directors  will  not  insist." — [Here  His 
Honour  read  the   letter  of  the   20th  of 

(1)  11  Price,  518. 


August.]  That  was  a  request  to  be  dis- 
charged from  the  liability  under  which  be 
had  come.  This  request  was,  by  the  letter 
of  the  21st,  refused,  a  part  of  this  answer 
being  **  to  meet  your  convenience  the  direc- 
tors will  allow  you  to  nominate  another 
party  to  pay  upon  the  shares."  Nothing 
more  was  done,  Mr.  Burton's  silence  left 
the  matter  where  it  was.  He  made  a  re- 
quest, which  was  refused.  I  think  that 
Mr.  Burton  is  liable,  and  the  motion  must 
be  refused,  with  costs. 


LoBOs  Justices.  "^ 

1852.  >      MOORHOUSE  V.  COLVIN. 

July  1,2.     J 

Marriage  Contract — Promise — Portion, 

A  father  bound  himself  to  give  his  daugh- 
ter a  marriage  portion  of  2,000/.,  and  said 
that  she  was  and  should  be  noticed  in  his 
will.  He  had  previously  made  a  will^  giving 
her  a  lac  of  rupees;  but  afterwards  he  made 
another  wiU,  which,  after  giving  aU  his 
property  to  his  wife  for  life,  and  then  to  his 
two  sons,  gave  the  same,  if  they  should  die 
without  issue,  to  his  daughter's  issue: — Held, 
affirming  a  decree  below,  that  there  was  no 
contract  by  the  father  to  give  more  than  the 
2,000/. 

This  was  an  appeal,  by  the  plaintiff, 
against  a  decree  of  Uie  Master  of  the  Rolls, 
pronounced  on  the  4th  of  December  1851, 
and  which,  with  the  whole  facts  of  the 
case,  are  fully  reported  ante,  p.  177- 

Mr.  Bethell  and  Mr.  Toller  appeared 
for  the  appellant. 

Sir  W.  P.  Wood,  Mr.  Willcock,  Mr.  An- 
derson, Mr.  G.  W.  Collins,  Mr.  Gifard, 
and  Mr.  W.  Morris,  for  the  respondents. 

Lord  Justice  Lord  Cranworth. — This 
is  a  bill  filed  for  the  purpose  of  establish- 
ing the  right  of  Mr.  and  Mrs.  Mooihouae 
to  a  lac  of  rupees,  that  is  to  say,  a  sum  of 
not  less  than  12,000/.,  out  of  the  estate 
of  the  late  Dr.  Peter  Cochrane ;  and  the 
foundation  of  this  claim  was  a  letter  writ- 
ten by  Dr.  Cochrane,  on  the  6th  of  July 
1825,  to  a  gentleman  of  the  name  of  Dr. 
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Thomas,  in  India,  on  thb  occasion  of  Mrs. 
Moorbouse,  then  Miss  Cochrane,  going 
out  to  that  country  with  a  view  to  establish- 
ing herself  for  life,  the  lady  being  then  of  the 
age  of  nineteen.  Dr.  Cochrane  sent  her  to 
India,  and  simultaneously  wrote  a  letter 
to  Dr.  Thomas.  By  it  he  bound  himself 
to  give  her,  on  marriage,  2,000/.  in  the 
following  terms : — "  You  may  assure  the 
young  gentleman  who  may  meet  with  your 
and  Mrs.  Thomas's  approbation,  that  on 
his  marriage  with  her  he  shall  have  2,000/. 
sterling  ;"  and  then  he  adds,  "  nor  will  that 
be  all ;  she  is  and  shall  be  noticed  in  my 
will,  but  to  what  further  amount  I  cannot 
say,  owing  to  the  present  reduced  and  re- 
ducing state  of  interest,  which  puts  it  out 
of  my  power  to  determine  at  present  what 
I  may  have  to  dispose  of.  I  hope,  how- 
ever, that  he  will  have  no  objection  to 
admit  of  the  2,000/.,  and  whatsoever  else 
may  follow,  being  settled  on  herself  and 
children.  Should  she  die  before  him,  with- 
out issue,  he  shall  have  the  2,000/.  to 
himself." 

Now,  the  real  question  is,  what  is  the  cor- 
rect interpretation  to  be  put  on  that  letter? 
I  will  assume  that  the  letter  was  shewn  to 
Mr.  Moorbouse  previous  to  his  marriage 
with  Miss  Cochrane,  and  on  that  assump- 
tion even  I  still  concur  with  the  judgment  of 
the  Master  of  the  Rolls.  The  letter  means 
this,  "  I  leave  you,  Dr.  Thomas,  in  charge 
of  my  daughter.  I  wish  her  to  marry,  and 
you  have  my  authority  to  say  she  will 
have  2,000/.,  with  a  proviso  that  it  shall 
be  settled ;  but  I  further  add,  I  have  made 
a  will,  and  have  made  a  further  provision, 
but  to  what  amount  I  cannot  and  will  not 
say ;  as  to  the  amount  of  2,000/.  I  bind 
myself  to  pay  it,  but  no  more  than  the 
2,000/."  Dr.  Cochrane,  then,  having  paid 
the  2,000/.,  she  has  no  further  claim  on 
his  estate. 

But  then  it  is  contended  that  by  his 
writing  to  Dr.  Thomas  ''  she  is  and 
shall  be  noticed  in  my  will,"  he  had,  at 
any  rate,  bound  himself  not  to  reduce  the 
provision  made  for  her  by  will  below  a 
lac  of  rupees,  or  12,000/.  to  which  she 
was  then  entitled  under  a  then  existing 
will ;  but  that  is  not  so.  The  testator,  in 
effect,  says,  "  I  have  or  shall  make  a  will, 
but  I  reserve  to  myself  full  power  either  of 
increasing  or  reducing  by  it  the  provision 


for  my  daughter."  It  is  a  case  of  great 
hardship  on  Mr.  and  Mrs.  Moorbouse,  who 
were,  doubtless,  led  to  expect  a  large  for- 
tune ;  but  we  must  not  allow  any  private 
feelings  to  make  us  swerve  from  our  duty. 
The  contract  is  to  give  2,000/.,  and  nothing 
more,  unless  it  be  something  which  is  left 
entirely  to  his  discretion  by  will,  but  he 
has  given  nothing.  The  party  might, 
perhaps,  have  a  right  of  action,  in  which 
nominal  damages  could  be  obtained,  but 
that  the  Court  would  disregard. 

The  authorities  the  counsel  for  the 
plaintiff  relied  on  were  the  case  before 
the  House  of  Lords,  Hammersley  v.  De 
BieUX)  ^"^  Luders  v.  Amiey  (2);  but 
both  cases  are  distinguishable  materially 
from  the  present.  The  question  in  each  of 
those  cases  was,  whether  the  expressions 
made  use  of  amounted  to  a  contract  be- 
tween the  parties,  and  Lord  Loughbo- 
rough, in  the  one  case,  and  the  House 
of  Lords  in  the  other,  held  that  they  did. 
Whether,  on  the  question  in  Luders  v. 
Anstey,  aU  minds  would  have  arrived  at 
the  same  conclusion,  it  matters  not;  but 
there  was  no  difficulty,  assuming  that  there 
was  a  contract  in  that  case,  in  knowing 
what  was  to  be  done ;  but  in  this  case  the 
difficulty  is,  even  if  there  had  been  an  ex- 
press contract,  that  the  Court  cannot  tell 
what  sum  is  to  be  given.  The  authorities 
fail,  therefore,  in  supporting  the  case  of 
the  plaintiff. 

On  the  whole,  my  opinion  is,  that  this 
amounts  to  a  contract  to  do  a  deed  which 
has  been  done,  that  he  would  give  her 
2,000/.  The  Master  of  the  Rolls  1^  acted 
correctly  in  dismissing  the  bill. 

[Afr.  Toller  asked  for  a  reference  as  to 
whether  Mr.  Moorbouse  had  the  contents 
of  the  will  communicated  to  him  previous 
to  his  marriage,  and  whether  Dr.  Cochrane 
was  aware  that  such  communication  had 
been  made  to  him.] 

Lord  Justice  Knight  Bruce.— I  am 
most  clearly  of  opinion  that  there  was  no 
contract  beyond  the  2,000/.  The  only  ques- 
tion which  could  possibly  arise  would  be 
whether,  notwithstanding  our  opinion  on 
that  subject,  a  case  should  be  directed  on 

(1)  12  CI.  &F.  45. 

(2)  4  Ves.  501. 
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the  questioii  of  contract  to  a  court  of  law : 
first,  on  facts  as  they  stand  proved ;  and, 
secondly,  with  the  addition  of  the  facts, 
which  it  is  suggested  can  he  proved.  I  do 
not  think  a  case  would  do  the  plaintiff  any 
good ;  hut  I  should  disregard  my  own  view 
as  to  sending  a  case  to  law,  if  my  learned 
Brother  thought  it  ought  to  he  sent.  I 
am  not  strongly  impressed  that  a  case 
should  he  sent,  hut  if  Lord  Cranworth 
thinks  it  should,  I  shall  not  dissent. 

Lord  Justice  Lobd  Cranwo&xh. — I  do 
not  think  a  case  should  he  sent. 

Lord  Justice  Kniqht  Bruce. — We  hoth 
think  it  right  to  dismiss  the  appeal ;  hut 
it  must  he  dismissed,  without  costs,  and 
the  deposit  must  he  returned. 


[..vo-J    >. 


re  WARING. 


Kindersley, 
July  9, 

Baron  and  Feme  —  Covenant  to  settle 
— Trustees  ReUef  Act'^-Costs. 


Upon  the  marriage  of  an  infant  the  hus* 
band  by  an  anie^nuptial  settlement  covenanted 
that  upon  his  wife  attaining  the  age  of 
twenty^one  he  woidd  join  and  concur  with 
her,  tfshe  would  consent  thereto^  in  settling 
upon  her  and  the  children  of  the  marriage 
certain  property  to  which  she  would  become 
entitled  for  her  separate  use.  The  wife 
attained  her  age  of  twenty 'One^  and  refused  to 
join  in  settling  the  property ;— //eM,  that  the 
settlement  was  inoperative. 

After  the  wife  had  attained  her  majority, 
information  was  given  by  her^  to  the  trustees 
of  the  wiU  under  which  she  was  entitled  to 
the  above  property,  that  a  bill  would  be  filed 
against  them  charging  them  with  breaches  of 
trust  and  seeking  an  accomit.  The  trustees, 
after  this  notice,  paid  her  share  into  court, 
under  the  Trustee  Act,  Upon  petition  for 
payment  of  the  money  out  of  court,  the  trustees 
were  refused  their  costs. 

This  was  a  petition  for  the  payment  out  of 
court  of  a  sum  of  money  paid  in  under  the 
Trustee  Act  hy  John  and  James  Tellwright, 
the  trustees  under  the  will  of  William  Tell- 
wright, dated  the  18th  of  October  1841, 
who  gave  the  residue  of  his  estate  to  his 
two  sons  John  Tellwright  and  James  Tell- 


wright, upon  trust  to  sell  and  convert  the 
same  into  money,  and  to  divide  the  pro- 
ceeds amongst  his  children  equally,  the 
shares  of  sons  to  be  paid  on  their  respec- 
tively attaining  the  age  of  twenty-one 
years,  and  the  shares  of  daughters  on  their 
respectively  attaining  that  age  or  being 
first  married.  And  the  testator  directed 
that  the  shares  of  his  said  daughters  re- 
spectively should  be  paid  to  their  sepante 
use,  and  should  not  be  liable  to  the  debts 
or  controul  of  their  respective  husbands, 
and  their  receipts  alone  to  be  sufficient 
dischai^es  for  the  same. 

The  testator  died  in  1841,  and  his 
daughter  Martha,  while  under  the  age  of 
twenty-one,  married  William  Waring ;  and 
by  the  setd^nent  made  previously  to  her 
UMirriage,  the  said  William  Waring  cove- 
nanted with  the  said  John  Tellwright  and 
James  Tellwright,  that  he  would,  as  soon  as 
conveniently  might  be,  after  the  said  Martha 
Tellwright  shoiUd  attain  the  age  of  twenty- 
one  years,  if  she  should  be  then  living,  join 
and  concur  with  her,  if  she  would  consent 
thereto,  and  would  also  use  his  utmost 
endeavours  to  procure  her  to  join  and  con- 
cur with  him,  or  in  case  she  should  have 
departed  this  life,  then  that  he  would  alone 
duly  execute  all  such  deeds,  conveyances, 
and  assurances  as  should  be  advised  for 
conveying  and  assigning  all  and  singular 
the  part  or  share  to  whidi  the  said  Martha 
Tellwright,  her  executors  or  administrators, 
or  the  said  W.  Waring  in  her  right,  should 
or  might  become  entitled  under  the  said 
will,  unto  the  said  John  Tellwright  and 
James  Tellright,  upon  certain  trusts  therein 
mentioned  for  the  benefit  of  Martha  Tell- 
wright and  William  Waxing  and  the  chil- 
dren of  the  marriage. 

Martha  T^wxight  attained  the  age  of 
twenty-one  in  the  yeaar  1S51,  and  shortly 
afterwards  information  was  given  toJoha  and 
James  Tellwright  that  a  bill  would  be  filed 
against  them  by  Martha  Tellwright  and  her 
husband,  charging  them  with  breaches  of 
trust  and  seeking  an  account  in  respect  of 
the  estate  of  the  testator. 

The  bill  was  acc<«dingly  filed  on  the 
13th  of  March  1852,  after  which  a  notice 
was  served  upon  the  said  Martha  Tell- 
wright by  the  said  John  and  James  Tell- 
wright, that  they  had  transferred  into  court, 
under  the  Trustees  Relief  Act,  the  sum  of 
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1,112^.  consols,  as  her  share  under  the 
will.  An  affidavit  was  at  the  same  time 
filed  hy  the  said  trustees,  setting  out  the 
accounts  of  the  testator's  estate. 

The  petition  now  presented  was  by  Mrs. 
Waring,  praying  a  declaration  that  the 
settlement  made  upon  her  marriage  might 
he  declared  void,  and  that  the  sum  so  paid 
into  court  might  be  transferred  to  her  upon 
her  separate  receipt. 

Mr,  Leufiu^  in  support  of  the  petition, 
contended  that  the  settlement  was  inopera* 
tive.  The  covenant  on  the  part  of  the  hus- 
band was  to  the  effect  that  he  would  settle 
the  future  property  of  the  wife  in  case  she 
consented  to  its  being  so  settled.  It  now 
appeared  that  she  refused  to  consent,  and 
therefore  the  settlement  could  have  no 
operation  in  respect  of  the  wife,  who  was 
an  in&nt  when  the  settlement  was  exe- 
cuted. The  property,  therefore,  remained 
impressed  only  with  the  trusts  under  the 
will  for  her  separate  use,  and  she  was  now 
entitled  to  have  it  paid  to  her— iStYTUon  v. 
Jones  (1).  It  was  also  submitted,  that  the 
trustees  had  no  right  to  pay  this  money 
into  court  after  notice  had  been  given  to 
them  that  a  bill  was  to  be  filed,  and,  under 
such  circumstances,  they  ought  to  bear  the 
costs  of  their  improper  conduct. 

Mr.  HcMan  appeared  for  the  trustees, 
and  contended,  that  the  settlement  ought 
to  be  executed,  and  that  the  trustees  were 
entitled  to  their  costs — Lloyd  v.  Williams 
(2). 

Mr,  Jessel  appeared  for  the  husband 
and  for  an  infant  child ;  and 

Mr,  Malins,  for  other  parties. 

KiNDERSLET,  V.C.— I  rcgTCt  to  be  under 
the  necessity  of  deciding  that  this  settle- 
ment cannot  prevent  the  petitioner  from 
having  the  benefit  of  that  which  is  her 
separate  estate.  If  there  had  been  no 
settlement,  then  there  could  have  been  no 
question  but  she  would  have  had  it  for  her 
separate  use.  If  in  that  state  of  things  the 
trustees  had  paid  the  money  into  court, 
the  petitioner  would  at  once  have  been 
entitled  to  have  it  paid  out  to  her.  The 
question,  therefore,  is,  whether  the  fact  of 

(1)  2  Russ.  &  M.  365;  8.c.  9  Law  J.  Rep. 
Chanc.  106. 

(2)  1  Madd.  450. 
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a  settlement  having  been  made  when  she 
was  an  infant  alters  the  case.  I  must  say  I 
think  it  is  no  more  than  mere  waste  paper 
as  against  her.  I  cannot  treat  it  otherwise 
without  overruling  every  principle  which 
has  been  laid  down  with  regard  to  infants. 
The  only  reason  which  could  ever  make 
such  a  settlement  binding  would  be,  that 
inasmuch  as  the  husband  binds  himself 
he  binds  the  fund,  because  it  would  be  his 
if  he  did  not,  but  that  applies  only  to  a  case 
where  the  husband  would  be  entitled  jure 
mariti,  but  not  so  under  a  case  where  the 
property  was  given  to  the  wife  so  as  to 
exclude  the  jus  mariti.  The  fact  of  the 
property  being  given  to  the  separate  use  of 
the  lady  I  consider  to  be  decisive,  and, 
therefore,  I  regret  to  be  obliged  to  decide 
according  to  the  prayer  of  the  petition. 
There  is  certainly  one  thing  which  does 
away  with  my  regret  in  thus  deciding,  and 
that  is  that  I  am  informed  the  husband  and 
wife  intend  to  re-settle  the  whole  of  this 
fund,  with  the  exception  of  300^.  or  4001. 
Then,  as  to  the  costs.  It  is  quite  evident 
that  the  intention  of  the  legislature  in 
passing  the  Trustees  Relief  Act  was  only 
to  enable  the  trustees  to  pay  into  court  a 
legacy  or  share  of  a  trust  fund  under  pecu- 
liar circumstances.  The  object  was  to 
relieve  trustees ;  that  is,  to  relieve  them 
from  the  position  of  having  in  their  hands 
money  which  they  do  not  know  what  to  do 
with:  as,  for  instance,  where  a  legacy  is 
given  to  A.  B,  and  the  trustees  cannot  find 
the  A.  B.  to  whom  it  is  made  payable,  or 
where  trustees  cannot  take  upon  themselves 
the  responsibility  of  distributing  a  fund,  or 
cannot  take  upon  themselves  to  decide  all 
the  questions  of  law  raised,  and  then  the 
trustee  is  required  to  file  an  affidavit  stating, 
not  the  whole  history  of  the  administration 
of  the  trust,  to  shew  that  the  residue  after 
administration  was  so  and  so,  but  that  he 
admits  it  to  be  the  residue  under  such  a 
settlement  or  will.  Then,  that  act  being 
passed  for  the  relief  of  trustees,  would  it 
not  be  absurd  to  apply  it  to  cases  where  it 
was  not  for  the  relief  of  trustees  ?  If 
the  trustees  are  informed  that  a  suit  is  to 
be  instituted,  the  effect  of  which  will  be 
to  try  the  question,  and  that  it  will  at  the 
same  time  call  the  trustees  to  account  for 
the  sums  received  about  the  trust,  surely 
under  such  circumstances  the  trustee  ought 

5H 


786 


COURTS  OF  CHANCERY: 


[Nsw  SsBUs 


not  to  avail  himself  of  the  act  to  avoid  the 
responsibility  of  accounting.  It  appears 
to  me  that  a  trustee  abuses  the  act  of  par- 
liament, if  in  such  a  case  he  pays  the 
money  into  court.  At  the  same  time  the 
legislature  has,  no  doubt,  enabled  him  to 
do  so.  I  think  it  would  have  been  better 
if  the  legislature  had  required  the  affidavit 
to  contain  some  indication  that  he  has  no 
reason  to  believe  that  a  bill  has  been  filed; 
but  where  a  trustee  knows  that  a  bill  is  to 
be  filed,  and  then  pays  the  money  into 
court,  that  looks  as  if  it  were  not  for  the 
purpose  of  escaping  from  the  responsibility 
of  the  trust  fund,  but  of  escaping  from  the 
liabilities  which  might  be  incurred  under 
the  charges  in  the  bill.  In  this  case  infor- 
mation was  sent  to  the  executors  that  a 
bill  was  about  to  be  filed.  It  is  said  that 
the  whole  question  arises  out  of  the  refusal 
of  these  gentlemen,  as  trustees,  to  pay  a 
small  sum  of  money  to  the  petitioner  inde- 
pendent of  the  settlement.  I  sympathize 
with  the  wishes  of  the  trustees  to  keep  the 
trust  fund  safe ;  but  at  any  rate  notification 
was  made  to  them  that  a  bill  was  about  to 
be  filed,  and  it  was  notified  to  them  that 
their  accounts  would  be  investigated,  and 
that  they  would  be  charged  with  fraud :  and 
then  without  any  notice  this  money  is  paid 
into  court  under  the  Trustees  Relief  Act. 
It  appears  to  me  that  if  the  legislature  had 
contemplated  just  such  a  case  as  this,  it 
would  have  prevented  the  money  being 
paid  in  at  all,  and  I  think  it  would  be  a 
very  great  improvement  if  the  trustees  in 
paying  in  money,  were  compelled  to  make 
an  affidavit  that  they  did  not  know  of  any 
litigation  about  to  be  instituted.  How 
then,  under  these  circumstances,  am  I  to 
deal  with  this  case?  In  the  case  of  a  simple 
legacy,  the  trustees  are  not  necessarily  en- 
tiUed  to  costs,  but  then  the  expense  of 
paying  in  the  money  is  part  of  the  act  of 
administration ;  but  this  is  the  share  of  a 
residue,  and  in  that  it  di£fers  materially. 
Finding,  therefore,  as  I  do  that  this  money 
was  paid  in,  in  abuse  of  the  act  of  parlia- 
ment, where  it  was  not  necessary  for  the 
relief  of  the  trustees  that  it  should  be  paid 
in,-— where  a  proceeding  was  communicated 
to  the  executors  for  the  purpose  of  exone- 
rating them  from  the  responsibility,  under 
such  circumstances  I  should  be  doing  wrong 
if  I  gave  the  executors  any  costs ;  but  the 


other  parties  who  have  appeared  in  order 
that  the  petition  might  be  presented  must 
have  their  costs  out  of  the  fund. 


KiNDERSLEY.  V.C.l 

«.*ni^«ai.Y»   ^  •^«  I.  piDDucK  r.  BOULTBEE. 

Motion  by  Next  Friend — IrregularUy. 

In  a  suit  by  adult  plaintiffs  and  infant 
plaintiffs^  an  order  was  obtained  for  change 
ing  the  next  friends  of  the  infants.  The 
order  was  drawn  up  and  entered.  The 
adult  plaintiffs  obtained  at  the  Rolls  an 
order  for  changing  the  soUeitor  to  the  euiij 
and  alleged  thai  the  order  appoiniing  a 
new  next  friend  had  not  been  drawn  up  and 
entered.  The  new  next  friend  moved  to 
discharge  the  order  obtained  at  the  RoUs : 
'■^Heldf  that  the  order  for  changing  the 
solicitor  was  irregular;  but  that  the  motion 
to  discharge  ought  to  have  been  by  the  in- 
fants by  their  next  friend^  and  not  by  the 
next  friend  in  his  individual  capacity. 

Application  refused,  but  leave  given  to 
amend  notice  of  motion. 

This  bill  was  filed,  by  two  adult  plain- 
tiffis  and  by  three  infknts,  by  Elizabeth 
Mary  Pidduck,  their  next  friend.  In 
November  1851  an  order  was  made  by 
this  Court  for  changing  the  next  friend, 
and  Dr.  Wardell  was  substituted  for  £. 
M.  Pidduck.  The  order  was  drawn  up 
and  entered,  and  counsel  appeared  at  the 
time  the  order  was  made  for  E.  M.  Pid- 
duck. 

An  order  of  course  was  subsequently 
obtained  at  the  Rolls  Court,  upon  the 
petition  of  the  adult  plaintiffs,  by  which 
it  was  ordered  that  the  petitioners  might 
be  at  liberty  to  change  their  solicitor 
by  appointing  R.  Pugh  as  such  solicitor 
in  the  place  of  Messrs.  Crosby  &  Ca 
That  petition  was  intituled  in  a  cause 
in  which  the  two  adult  plaintiffs  and  the 
four  infants,  by  their  next  friend  £.  M. 
Pidduck,  were  plaintiffs ;  and  it  was  stated 
that  the  order  made  by  thia  Court  for 
changing  their  next  friend  had  not  been 
drawn  up  and  entered. 

Mr.  Stuart  now  moved,  on  behalf  of  Dr. 
Wardell,  the  new  next  friend,  to  discharge 
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the  order  made  at  the  Rolls  for  leave  to 
change  the  solicitor  on  the  ground  of  irre- 
gularity, it  having  heen  made  without 
notice  to  Dr.  Wardell,  and  having  falsely 
stated  that  the  order  appointing  Dr. 
Wardell  was  not  drawn  up  and  entered. 
Evidence  was  produced  to  shew  that  the 
order  had  been  properly  drawn  up  and 
entered. 

Mr^  FoUett  appeared  for  the  defendants 
in  the  same  interest. 

Mr,  WUhock,  for  the  plaintiffs,  con» 
tended  that  the  order  made  at  the  Rolls 
was  not  irregular,  since  the  order  for 
changing  the  next  friend  had  been  made 
without  the  consent  of  £.  M.  Pidduck, 
the  original  next  friend.  This  statement 
was  supported  by  an  affidavit  made  by  £. 
M.  Pidduck.  It  was  also  submitted  that 
this  motion  could  not  be  made  by  Dr. 
Wardell  alone  in  his  individual  capacity, 
but  should  have  been  on  behalf  of  the  in- 
fants by  their  next  friend. 

Mr»  Stuart,  in  reply. 

KiNDERSLEY,  V.C.  —  I  Cannot  help 
thinking  that  some  rational  course  ought 
to  be  taken  to  prevent  the  waste  of  time 
occasioned  by  all  these  nonsensical  pro- 
ceedings. All  this  is  about  the  machinery 
of  the  cause,  and  not  the  merits.  With 
regard  to  the  question  whether  the  order 
of  the  Rolls  was  regular  or  not,  my  opin- 
ion is  that  it  was  irregular.  It  was  an 
application  for  changing  the  solicitor  in 
the  cause,  on  a  suggestion  that  delay  had 
taken  place,  and  on  a  representation  that 
£•  M.  Pidduck  was  the  next  friend  of  the 
infants,  when  in  fact  she  was  not,  the 
order  appointing  Dr.  Wardell  having  been 
drawn  up  and  entered.  Being  of  opinion, 
therefore,  that  the  order  was  irregular,  I 
should  discharge  it,  provided  the  party 
moving  to  discharge  had  a  right  to  do  so. 

Then  comes  the  question,  whether  the 
next  friend  coming  to  the  Court  as  an  in- 
dividual has  a  right  to  discharge  the  order. 
I  will  not  say  that  a  next  friend  merely 
in  his  own  individual  capacity  may  not 
l>e  entitled  in  some  cases  to  ask  for  such 
an  order,  but  as  a  general  rule  the  next 
firiend  asks  because  the  application  is  by 
the  infants  by  their  next  friend.  Now,  in 
this  case,  after  the  order  of  November 
I85I9  Dr.  Wardell  became  the  next  friend 


of  the  infant  plaintiffs,  and  the  suit  was 
thus  constituted:  there  were  two  adult 
plaintiffs  and  four  infant  plaintiffs  by  Dr. 
Wardell  as  their  next  friend.  Some  of  these 
plaintiffs,  that  is,  the  adult  plaintiffs,  be- 
hind the  back  of  the  next  friend  of  the 
infants,  go  to  the  Rolls  and  obtain  an 
order  to  change  the  solicitor,  who  is  soli- 
citor for  all  the  plaintiffs.  Now,  as  the 
solicitor  is  instructed  by  the  adult  plain- 
tiffs and  by  the  next  friend  of  the  infants 
as  such  next  friend,  what  right  have  the 
adult  plaintiffs  to  get  such  an  order  be- 
hind the  back  of  the  next  friend?  It 
was  infringing  on  the  rights  of  the 
infants  as  well  as  their  next  friend.  The 
infants,  therefore,  should  come  to  discharge 
the  order  by  their  next  friend,  and  not 
the  next  friend  in  his  individual  capacity. 
Upon  these  considerations,  I  think  the 
objection  is  valid,  and  I  cannot  grant  the 
motion.  On  a  proper  application  by  the 
in&nts  by  their  next  friend,  I  should  dis* 
charge  the  order,  but  as  it  is  I  must  refuse 
the  motion. 

Leave  was  then  asked  to  amend  the 
notice  of  motion. 

KiNDERSLEY,  V.C.  said,  if  amending 
the  notice  would  save  expense,  he  would 
allow  it. 


LOBD8  JUBTICBS.^ 

1852.  >WRI6HT  9.  CALLENDER. 

July  10.      3 

Will  —  Construction  —  Annuity  --^Deji^ 
ciency^— 'Appropriated  Fund — Residue, 

A  testator  directed  the  investment  of  per-- 
sonal  estate  sufficient  to  pay  2l,  a  week 
to  J.  W,  during  his  life;  and  after  his 
death,  the  capital  to  fall  into  the  residue. 
He  directed  that  when  his  youngest  child 
attained  twenty-one,  the  residue  of  his  per" 
sonal  estate  should  be  divided  equally  among 
his,  the  testator's  children,  except  J,  W,  and 
in  like  manner,  on  the  death  of  J,  W,  to 
divide  the  fund  invested  for  the  annuity 
among  all  the  testator's  other  children  then 
living,  and  the  issue  of  such  as  were  then 
dead  equally.  The  residue  was  invested, 
and  was  not  sufficient  for  payment  of  the  an- 
nuity.  The  Court  below  held,  that,  as  the 
corpus  was  given  in  a  subsequent  clause  of  the 
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will  to  different  persons  than  the  residue,  the 
annuitant  was  only  entitled  to  the  dividends 
of  the  fund,  for  that  there  was  no  specific 
gift  of  the  annuity  charged  on  the  whole  per^ 
sonal  estate;  hut,  on  appeal, — Held,  that  the 
annuitant  was  entitled  to  his  annuity  in  full, 
and  to  have  the  arrears  and  future  pay^ 
menis  made  good  by  a  sale,  from  time  to  time, 
of  the  capital  of  the  appropriated  fund. 

This  was  an  appeal  from  a  decree  upon 
a  claim  made  by  Vice  Chancellor  Kin- 
dersley.  William  Wright,  the  testator,  by 
his  will,  dated  in  July  1851,  bequeathed  a 
legacy  of  100/.,  and  directed  his  executors 
to  pay  his  debts  and  funeral  and  testa- 
mentary expenses  out  of  his  personal 
estate,  and  directed  them  to  get  in  such 
personal  estate,  and  to  stand  possessed 
thereof  as  follows : 

**  Upon  trust  to  invest  a  sufficient  portion 
thereof  in  the  public  funds  of  Gbreat  Britain, 
or  upon  other  government  securities,  to 
produce  an  income  of  2L  a  week  to  be  paid 
by  my  executors  to  my  son  James  Wright 
during  the  term  of  his  natural  life,  to  and 
for  his  own  use  and  benefit,  for  his  support 
and  maintenance  ;  the  said  annuity  to  be 
in  bar  and  satisfaction  of  all  claim,  right, 
or  title  to  my  real  and  personal  estate,  or 
any  part  thereof;  and  from  and  after  the 
decease  of  my  said  son  James,  the  said  sum 
so  invested  to  fall  into  and  become  part  of 
the  residue  of  my  said  personal  estate." 
(The  will,  after  reciting  that  the  testator  was 
seised  and  possessed  of  certain  freehold 
and  leasehold  estates  therein  mentioned, 
and  giving  the  same  in  specified  allotments 
to  the  testator's  other  children,  Thomas, 
Isaac,  Rebecca,  and  Hannah  absolutely,  at 
the  age  of  twenty-one  respectively,  con- 
cluded with  the  following  clause.)— "And 
whereas  when  and  as  soon  as  the  youngest 
of  my  said  children  shall  attain  that  age, 
upon  trust  that  my  said  executors  do  and 
shall  pay  and  divide  my  said  residuary 
estate  (all  such  parts  of  which  as  do  not 
already  consist  of  public  stocks,  funds,  and 
securities,  I  direct  may  in  the  mean  time 
be  invested  in  the  public  funds  or  on 
government  securities),  after  deducting  the 
several  payments  aforesaid,  and  all  due 
allowances  to  my  said  executors,  unto  and 
amongst  all  and  every  of  my  said  children, 
except  my  said  son  James  Wright,  share 


and  share  alike,  to  and  for  their  own 
absolute  use  and  benefit.  And  in  like 
manner,  I  direct  that  upon  the  decease 
of  my  said  son  James,  the  sum  to  be 
invested  to  produce  and  pay  his  an- 
nuity of  21,  a  week  shall  be  divided 
unto  and  amongst  all  my  other  children 
who  shaU  be  then  living,  or  the  issue  of 
such  of  them  as  may  be  dead,  share  and 
share  alike. 

The  testator  died  on  the  20th  of  July 
1851 ;  and  the  executors  having  proved 
the  will,  paid  his  debts  and  funeral  and 
testamentary  expenses,  and  the  l^^cy 
of  100/.  They  also  assigned  over  the 
leasehold  estates  to  the  children  of  the  tes- 
tator, to  whom  they  were  respectively  be- 
queathed by  the  will.  The  residue  of  the 
testator's  personal  estate  they  invested  in 
the  purchase  of  2,200/.  17«.  6i/.,  81.  per 
cent,  consols,  which  was  aU  that  it  was 
adequate  to  purchase.  The  dividends  of 
this  sum  were  regularly  applied  in  pay- 
ment of  the  2/.  per  week  in  respect  of  the 
annuity  given  to  the  testator's  son  James 
Wright,  until  January  1852,  the  deficiency 
of  such  dividends  for  payment  of  su^ 
annuity  being  from  time  to  time  made  up 
out  of  the  capital.  From  that  time,  how- 
ever, the  executors  declined  to  pay  more 
than  the  actual  dividends  of  the  fond; 
whereupon  James  Wright  filed  his  claim, 
praying  that  a  sufficient  sum  might  be  set 
apart  out  of  the  personal  estate  of  the  tes- 
tator, and  invested  in  the  public  funds  or 
upon  government  securities,  pursuant  to 
the  terms  of  the  will ;  or  otherwise  to  have 
the  annuity  valued,  and  ihe  sum  at  which 
the  same  should  be  valued,  paid  to  the 
annuitant  out  of  the  testator's  personal 
estate. 

The  case  was  heard  before  Vice  Chan- 
cellor Kindersley,  on  the  24th  of  April, 
who  held  that  the  plaintiff  was  entitled  to 
no  more  than  the  dividends  of  the  fund 
after  payment  of  the  costs  of  the  suit  (1), 
and  fh>m  this  judgment  the  plaintiff  now 
appealed. 

(1)  The  judgment  of  hit  Honoor  (from  Mr. 
Gonning^  note)  was  in  sabsUnoe  as  followL — 

'*  The  main  quettion  is,  whether  this  is  a  iisplt 
gift  of  an  annuity  to  James  Wright,  or  whether  it 
is  a  gift  of  such  a  sum  of  stock  as  will  produce  the 
sum  to  he  paid  to  him  for  life ;  and  after  his  death 
the  specific  stock  is  given  o? cr  to  penont  who  tie 
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Mr.  Malins  and  Mr,  Drewry,  for  the 
appellant. — ^The  annuity  in  thu  case  is 
charged  upon  the  whole  personal  estate, 
and  the  legatee's  right  to  he  paid  the 
entire  annuity  cannot  he  affected  hy  any 
appropriation  —  Gordon  v.  Bowden  (2). 
The  fand  to  he  appropriated  to  secure  the 
annuity  is  directed  to  sink  into  the  re-» 
sidue  after  the  death  of  the  annuitant, 
and  the  residue  is  afterwards  given  to 
the  children  of  the  testator  other  than  the 
annuitant.  By  a  suhsequent  clause,  the 
appropriated  fund  is  given,  ''in  like 
manner,"  for  the  henefit  of  the  children 
other  than  the  annuitant  of  the  testator 
and  their  issue ;  a  hequest  differing  as  to 
those  henefited  firom  the  hequest  of  the 
residue.  Vice  Chancellor  Kindersley  con- 
sidered this  material,  hut  it  is,  in  truth, 
nothing  more  than  an  inartificial  and  un- 
technical  mode  of  expressing  what  the  tes- 

juftt  as  ronek  the  objects  of  the  testator's  bounty  aa 
the  tenaat  for  life.  *  *  If  a  testator  says, '  I  give 
an  annuity  of  20/.  to  A/  A.  has  a  right  to  say, 
'  pay  me  the  annuity,  whether  it  exhausts  the  assets 
or  not;*  but  if  the  testator  says, '  invest  so  much  stock 
as  will  produce  20A«  and  pay  it  to  A.  for  life,  and 
after  bis  death  that  particular  fund  is  not  to  fall  into 
the  residue,  but  is  to  go  over  to  B.,  or  to  a  class,*  it 
appears  to  me  that  it  does  not  come  within  those 
eases  where,  on  the  mere  gift  of  an  annuity,  the 
annuity  may  exhaust  the  eorptu  of  the  fund.  The 
only  case  where  that  was  not  so  was  May  v.  Bennett. 
It  is  true  the  testator  there  does  not  begin  by  giving 
an  annuity,  but  he  says  that  the  executors  shall  lay 
out  as  much  as  will  produce  one;  so  that  the  con- 
clusion of  the  Court  was,  that  it  was  in  effect  a  gift 
of  an  annuity  payable  out  of  the  estate  generally, 
and  it  appears  that  in  that  case  there  was  a  residuary 
legatee,  but  non  constat  whether  there  had  been  any 
other  assets  than  the  particular  fund.  If  there  had 
been  any  other  assets,  they  would  have  been  paid 
over  to  the  residuary  legatee.  The  Court  said,  if 
there  were  any  other  assets,  the  annuitant  was  enti- 
tled to  have  the  fund  to  secure  the  annuity ;  but  if 
no  other  assets,  then  the  annuitant  would  be  entitled 
to  all.  But  in  May  v.  Bennett  there  was  no  specific 
gift  of  the  fund  to  answer  the  annuity.  It  appears 
to  me  that  makes  the  difference.  I  am,  therefore, 
of  opinion,  that,  if  the  plaintiff  chooses,  he  is  enti- 
tled to  an  account  of  the  assets ;  i.  e.  to  ascertain 
whether  there  were  any  other  assets,  which,  with 
the  2,200/,,  would  make  up  a  fund  sufficient  to 
produce  the  annuity.  If  the  plaintiff  chooses  to 
waive  that  account,  then,  without  the  necessity  of 
any  further  discussion,  I  shall  declare,  the  plaintiff 
waiving  a  decree  for  an  account,  that  he  is  only  en* 
titled  to  the  dividends  of  so  much  of  the  stock  as 
shall  remain  after  payment  of  the  costs." 

The  account  was  waived,  and  the  decree  made  as 
&bove 

(2)  6  Madd.  342. 


tator  had  previously  signified  to^  he  his 
intention;  namely,  that  the  appropriated 
fund  should  go  with  the  residue.  The 
annuity  hequeathed  is  not  the  income  of  a 
particular  fund,  hut  an  annual  income  of  a 
given  amount ;  and  although  the  execu- 
tors are  directed  to  set  apart  a  sum  of 
money  sufficient  to  produce  the  income,  the 
annuity  is  a  charge  upon  the  whole  per- 
sonal estate,  as  well  as  upon  the  sum  so  ap- 
propriated. In  suhstance,  the  gift  is  a  gift 
of  an  annuity,  the  direction  for  invest- 
ment heing  merely  a  means  of  securing 
the  annuity.  That  heing  so,  the  plaintiff 
is  entitled  to  have  the  annuity  valued,  and 
to  he  paid  the  amount  of  the  valuation — 
Wrouffhton  v.  Colquhoun  (d),  Carr  v.  /n- 
gleby  (4),  Long  v.  Hughes  (5) ;  or  if  not 
entitled  to  a  g^ss  sum,  the  amount  of  a 
valuation,  he  is,  at  all  events,  entitled  to 
have  the  deficiency  in  the  dividends  of  the 
appropriated  fund  to  meet  the  annual  pay- 
ments in  respect  of  the  annuity  made  good, 
from  time  to  time,  hy  a  sale  of  part  of  the 
capital  of  the  fund  ;  as  in  the  case  of  May 
V.  Bennett  (6),  where  a  testator  directed  his 
executors  to  lay  out,  in  what  government 
security  they  pleased,  as  much  money  as 
would  produce  a  certain  annual  interest  for 
his  wife's  use  during  her  life.  The  execu- 
tors invested  in  the  5^.  per  cents,  a  sum 
which  yielded  dividends  equal  to  the  sum 
mentioned.  These  were  afterwards  dimi- 
nished hy  the  conversion  of  the  stock  into 
41,  per  cents.,  and  Lord  Gifford,  the  Master 
of  the  Rolls,  ordered  that  the  deficiency 
should  he  made  up  to  the  grantee  out  of 
the  general  estate,  or  hy  the  sale,  from 
time  to  time,  of  portions  of  the  appro- 
priated stock.  The  learned  counsel  dien 
cited  and  commented  on  Davies  v.  WatHer 

(7). 

Mr,  Stuart  and  Mr,  Shehbeare,  for  the 

executors. — ^The  testator  directs  his  execu- 
tors to  invest  a  sufficient  portion  of  his 
personal  estate  in  the  public  funds  to  pro- 
duce an  income  of  21,  a  week  to  he  paid  to 
his  son  James,  after  whose  decease  the  fund 
is  directed  to  fall  into  the  residue  of  the 


(3)  1  De  Gex  &  S.  36,  857 ;  s.  c.  16  Law  J.  Rep. 
(h.s.)  Chanc.  70. 

(4)  1  De  Gex  &  S.  362. 

(5)  Ibid.  364;  s.c.  7  Law  J.  Rep.  Chanc  105. 

(6)  1  Russ.  370. 

(7)  1  Sim.  &  S.  463. 
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testator's  estate.  By  a  subsequent  clause, 
however,  the  fund  is  given,  not  to  the  tes- 
tator's other  children,  to  whom  alone  the 
residue  is  given,  but  for  the  benefit  of  those 
children  and  their  issue,  and  is  thus  dis- 
posed of  in  a  manner  different  from  the  resi- 
due. The  last  clause  affecting  the  appro- 
priated fund  after  the  death  of  the  annuitant 
is  different  from  the  first  clause  directing 
it  to  fall  into  the  residue  ;  and  where  there 
are  two  inconsistent  clauses  in  a  will,  the 
rule  is  to  reject  the  first,  and  give  effect  to 
the  last. 

[Lord  Justice  Knight  Bruce. — ^What- 
ever may  be  the  order  of  the  clauses  of  the 
testator's  will,  every  part  of  the  instrument 
becomes  the  testator's  will  at  the  instant  of 
execution  by  the  testator.  The  rule  of 
construction  you  rely  upon  is  never  applied 
till  every  other  resource  has  failed.  Your 
point  is,  that  the  general  residue  of  the 
personal  estate  is  given  in  one  way,  and  the 
capital  of  the  appropriated  fund  in  another, 
notwithstanding  the  introductory  words 
*'  in  like  manner"  to  the  latter  clause,  and 
notwithstanding  the  direction  of  the  prior 
clause  that  it  shall  become  part  of  the 
residue.] 

It  is  submitted  that  that  is  so,  and  that 
the  effect  of  the  two  clauses  is  a  gift  of  the 
fund  to  James  for  life,  with  remainder  for 
the  benefit  of  others;  in  fact,  that  all  that 
the  plaintiff  can  take  is,  the  income  of  the 
particular  fund.  The  other  children  of  the 
testator  were  objects  of  his  bounty  as  much 
as  James,  and  it  could  never  have  been  in- 
tended that  the  capital  of  the  appropriated 
fund  should  be  sunk  in  the  purchase  of  a 
government  annuity,  or  in  the  payment  of 
a  gross  sum  equivalent  to  the  price  of  such 
an  annuity. 

Mr^  Drewry  was  heard  in  reply. 

Lord  Justice  Lord  Cranworth.^I  do 
not  express  a  very  confident  opinion.  On 
a  will  so  obscurely  worded  it  is  not  to  be 
wondered  at  that  different  minds  arrive 
at  different  conclusions.  I  am,  however, 
bound  to  confess  that  I  do  not  concur  in 
the  view  taken  by  the  Vice  Chancellor. 
The  view  he  took  is  this  :^The  testator 
has,  by  his  will,  given  to  his  son  James  an 
annuity  of  104/.  per  annum,  and  has 
directed  that  such  annuity  shall  be  secured 
by  means  of  a  fund  out  of  which  it  may  be 


paid.  He  left  assets  insufficient  to  raise 
a  fund  of  which  the  dividends  could  be 
applied  to  pay  the  annuity  in  full ;  in  fact, 
it  would  not  be  sufficient  for  the  payment 
of  more  than  60/.  or  70/.  per  annum.  The 
question  then  arises,  what  is  to  be  done 
under  these  circumstances  ?  It  is  hardly 
controvertible  that  if  there  had  been  a  mere 
gift  of  the  annuity,  and  afterwards  a  simple 
gift  of  the  residue,  the  annuitant  would 
be  entitled  to  be  paid  in  full.  The  Vice 
Chancellor,  however,  proceeded  upon  this 
distinction,  that  the  fund  to  be  appropriated 
to  secure  the  annuity,  though  directed  by 
the  will  to  fall  into  the  residue  of  the  tes- 
tator's estate,  is,  by  a  subsequent  daose 
of  the  will,  in  effect  given  to  a  different 
class  of  persons  firom  those  who  are  to  have 
the  residue.  So  far,  I  go  with  the  Vice  Chan- 
cellor in  thinking  that  the  same  persons  do 
not  take  the  appropriated  fund  and  the 
general  residue,  but  that  does  not  affect 
the  question.  The  testator,  in  substance, 
says  that  an  annuity  of  104/.  shall  be 
secured  to  his  son  James,  and,  as  a  means 
of  doing  it,  directs  an  investment  in  con- 
sols ;  now,  that  is  nothing  more  than  the 
law  itself  would  direct  to  be  done.  There 
is  nothing  in  the  terms  of  the  gift  over 
shewing  that  the  testator  intended  the  fund 
to  be  preserved  in  its  integrity  during  the 
life  of  James.  It  is  a  gift  over  in  that 
event  of  so  much  as  shall  then  remain. 
There  is,  in  reality,  no  distinction  between 
this  case  and  that  of  May  v.  Bennett,  There, 
as  in  the  case  before  the  Court,  the  ques- 
tion arose  between  the  annuitant  and  the 
residuary  legatee.  The  testator  in  that 
case  having  cUrected  his  executors  to  lay  out 
in  what  government  security  they  pleased 
as  much  money  as  would  produce  an  annual 
interest,  and  having  given  that  annual 
interest  to  his  wife  during  her  life,  in  case 
she  did  not  marry  again,  the  executors  in- 
vested in  the  5/.  per  cents,  a  sum  which 
yielded  dividends  exactly  equal  to  the  spe- 
cified income.  Eighteen  years  afterwaids 
the  dividends  were  diminished  by  the  con- 
version of  the  5/.  per  cents,  into  41.  per 
cents.,  and  became,  therefore,  insufficient 
to  meet  the  annuity.  Lord  Gifford  (Master 
of  the  Rolls)  held  that  the  setting  apart 
the  fund  was  only  a  means  to  the  end,  Ad 
that  if  that  means  failed  the  intention  was, 
that  the  nominal  amount  of  the  security 
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fihould  be  made  up  out  of  the  other  assets. 
What  Lord  Gifibrd  said  is  this :  **  If  there 
is  any  difficulty  in  making  good  the  differ- 
ence out  of  the  general  estate  of  the  testa- 
tor, the  widow  must  have  the  deficiency 
raised,  from  time  to  time,  by  the  sale  of 
parts  of  the  appropriated  stock."  Now, 
that  is,  in  my  opinion,  equity,  and  the  only 
equity  which  the  annuitant  in  the  principal 
case  has. 

I  cannot  agree  that  the  law  is  as  has 
been  stated  by  the  counsel  for  the  appel- 
lant, viz.,  that  where  the  question  arises 
between  the  annuitant  and  those  enti- 
tled to  the  residuary  estate,  the  annuitant 
is  entitled  to  have  the  annuity  valued, 
and  to  be  paid  the  amount  of  the  valuation 
in  respect  of  his  annuity.  In  all  the  cases 
which  have  been  cited  in  support  of  that 
view  of  the  law,  the  question  has  arisen, 
not  between  the  annuitant  and  the  residuary 
legatee,  but  between  the  annuitant  and 
pecuniary  legatees.  But  as  between  an 
annuitant  and  pecuniary  legatees,  the  Court 
holds  that  there  must  be  an  abatement 
pari  passu  in  case  of  deficiency  of  assets, 
and  knows  of  no  other  way  of  dealing  with 
the  subject  but  by  means  of  a  valuation. 
The  case  is  different  where  the  claimant  is 
entitled  as  against  the  residue  to  an  an- 
nuity, and  something  else;  namely,  the 
investment  of  a  fund  as  a  means  to  secure 
the  pajrment  of  the  annuity. 

Then,  all  that  can  be  asked  is,  pajrment 
of  the  annuity,  and  an  investment  of  the 
fund  by  way  of  security;  and  in  the  event 
of  the  dividends  of  that  fund  being  insuffi- 
cient to  meet  the  annual  payment  in  re- 
spect of  the  annuity,  then  to  have  the 
deficiency  made  good  from  time  to  time, 
either  by  a  sale  of  portions  of  the  appro- 
priated stock,  or  out  of  any  other  part  of 
the  residue  which  can  be  made  available. 
It  may  happen,  certainly,  that  by  this 
means  the  whole  appropriated  fund  would 
in  the  end  be  exhausted,  if  the  annuitant 
lived  long  enough.  In  that  case,  the  an- 
nuitant will  only  be  in  the  situation  of  any 
other  person  to  whom  a  testator  bequeaths 
a  benefit  without  leaving  assets  to  provide 
for  it. 

EoRD  Justice  Knight  Bruce.  —  In 
electing  between  the  two  different  construc- 
tions which  have  been  put  upon  the  lan- 


guage of  the  will  in  question,  I  arrive  at 
the  same  conclusion  as  Lord  Cranworth ; 
different  from  that  of  the  Vice  Chancellor. 
The  opinion  which  I  formed  when  I  first 
read  the  will,  and  which  has  continued  un- 
changed during  the  argument,  is,  that  the 
plaintiff  is  entitled  to  have  the  will  read 
as  if  he  was  named  in  it  simply  and  merely 
as  a  legatee  of  an  annuity  of  2L  per  week 
for  life.  I  certainly  am  not  at  present  dis- 
posed to  direct  that  the  annuity  should  be 
valued,  or  to  do  more  than  allow  the  annui- 
tant, from  time  to  time,  to  break  into  the 
capital  of  the  appropriated  fund,  for  the 
purpose  of  making  good  any  deficiency 
in  the  dividends  to  pay  his  annuity.  If  the 
parties  can  agree  upon  that  mode  of  raising 
the  deficiency,  the  case  may,  as  to  that,  be 
mentioned  again  to  the  Court. 

The  order  ultimately  made  declared 
that  the  plaintiff  was  entitled  to  be  paid  his 
annuity  in  full,  and  to  have  the  arrears 
then  due,  as  well  as  any  deficiency  in  the 
dividends  of  the  appropriated  fund  to  meet 
the  future  payments,  raised  by  sale,  from 
time  to  time,  of  part  of  the  capital  of  such 
fund. 


L.C. 
1852. 
March  2 
July  12 


SPOONER  V,  PAYNE. 


Insolvent-^-'Propertf^Annuity  hy  way  of 
Compensation  to  a  Country  Commissioner 
of  Bankrupts — 1  ^  2  Vict.  c.  110.  s.  56. 

An  annuity  awarded  to  a  country  Com" 
missioner  of  Bankrupts^  under  the  5  ^  6 
Vict,  c.  122,  passes  to  his  assignee  in  insoU 
vency ;  and  is  not  within  the  excepted  cases 
mentioned  in  the  56th  section  of  the  1^2 
Fict.  c.  110. 

Where  the  insolvent  refused  to  make  the 
requisite  affidavit  that  he  did  not  hold  any 
public  office  or  employment  in  the  terms  of 
the  5%th  section  of  the  5  ^  6  Vict.  c.  122, 
the  Court  allowed  other  evidence  to  he  given 
of  that  fact  to  enable  the  assignee  to  receive 
the  annuity. 

The  question  raised  by  the  proceedings 
in  this  case  was,  whether  an  annuity  of 
199^.  granted  to  a  Commissioner  of  Bank- 
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ruptcy  under  the  1  &  2  Will.  4.  c.  56. 
passed  to  his  assignee  under  the  Insolvent 
Acts.  The  cause  coming  on  for  hearing, 
Knight  Bruce,  V.C.  sent  a  case  for  the 
opinion  of  the  Court  of  Exchequer,  which 
Court  certified  that  under  the  Insolvent 
Act  and  the  proceedings  had  therein,  all  the 
defendant's  right  and  title  to  the  annuity 
vested  in  the  plaintiff,  as  his  assignee.  See 
18  Law  J.  Eep.  (n.s.)  Exch.  401,  where 
the  facts  of  the  case  and  the  sections  of  the 
acts  of  parliament  are  fully  set  out. 

The  cause  coming  on  for  further  direc- 
tions, the  Vice  Chancellor  made  a  decree, 
whereby  it  was  declared  that  the  plaintiff 
was  entitled  to  receive  the  pajrments  then 
due  and  thereafter  to  accrue  due  in  respect 
of  the  annual  sum  of  199/.  granted  by  the 
Lords  of  the  Treasury  to  the  defendant 
Payne.  Subsequently,  the  defendant  Payne 
was  applied  to  to  make  the  affidavit  re- 
quired by  the  order  of  the  Lord  Chancellor 
of  the  28th  of  February  1844,  for  the  pur- 
pose of  enabling  the  assignee  to  receive 
the  arrears ;  but  he  refused  to  do  so :  and 
the  Accountant  General  in  Bankruptcy 
refused  to  pay  to  the  plaintiff  without  the 
production  of  that  affidavit.  The  plaintiff 
then  presented  a  petition  to  the  Lord 
Chancellor,  praying  that  the  Accountant 
in  Bankruptcy  might  be  ordered  to  pay  to 
the  plaintiff,  as  such  assignee,  the  annuity 
and  arrears,  upon  proof  to  the  Accountant 
in  Bankruptcy  by  the  affidavit  of  the 
plaintiff,  that,  according  to  the  best  of  his 
knowledge  and  belief,  Qie  defendant  Payne 
had  not  held,  and  did  not  hold,  any  such 
employment  as  in  the  act  and  certificate 
mentioned,  or  upon  such  other  proof  thereof 
as  the  Lord  Chancellor  should  think  proper 
to  direct.  The  Lord  Chancellor  declined 
to  interfere,  on  the  ground  that  he  had  no 
jurisdiction  to  dispense  with  the  requisitions 
of  the  certificate  of  the  Lords  of  the  Trea- 
sury ;  but  he  directed  the  petition  to  stand 
over,  to  give  the  petitioner  an  opportunity 
of  presenting  a  memorial  to  the  Lords  of 
the  Treasury.  A  memorial  was  presented, 
but  the  Lords  of  the  Treasury  declined  to 
interfere. 

The  defendant  Payne  now  appealed  firom 
the  decree  of  the  Vice  Chancellor. 

Mr,  Bacon  and  Mr.  Faher  appeared  for 
the  respondent,  the  plaintiff. 


Mr.  Darnel  and  Mr,  Wright^  for  the 
appellant,  contended,  first,  that  the  affidavit 
by  the  grantee  was  a  personal  condition, 
and  could  not  be  supplied  by  the  affidavit 
of  another  person;  and  that  where  the 
Court  could  not  give  to  the  assignee  the 
necessary  directions  consequential  upon 
his  right,  it  would  not  restrain  the  grantee 
from  receiving  the  annuity ;  and,  secondly, 
that  it  was  contrary  to  public  policy  that 
the  annuity  should  be  assignable. 

Mr,  Stuartf  for  the  Accountant  General 
in  Bankruptcy. 

Mr,  Bacon  replied. 

The  Lord  Chancellor.— *The  question 
is  a  simple  one.  Mr.  Payne,  as  a  country 
Commissioner  in  Bankruptcy,  became  en- 
titled to  compensation.  That  compensation 
became  vested  in  him,  and,  unless  upon 
some  special  grounds  either  of  public  policy 
or  arising  out  of  the  act,  that  property 
would  pass  to  his. assignees,  as  part  of  hu 
general  estate,  unless  the  words  of  the 
56th  section  of  the  1  &  2  Viet.  c.  110. 
should  except  this  peculiar  property  out  of 
the  operation  of  the  act.  It  is  quite  clear 
that  this  case  is  not  within  the  principle  of 
WeUs  V.  Foster  {l\  because  the  ground 
of  that  decision  was,  that  there  was  a  con- 
tinued right  to  the  service  of  the  persons 
to  whom  the  pension  was  assigned;  and 
therefore  the  Crown  had  a  right  to  insist 
upon  the  payment  to  him.  There  is  no 
doubt  of  the  propriety  of  that  decisioD,  but 
it  would  be  difficult  to  apply  the  principle 
of  it  to  the  present  case.  The  Vice  Chan- 
cellor thought  originally  that  there  might  be 
grounds  of  general  policy  affecting  this  case 
in  a  somewhat  similar  way,  namely,  as  this 
particular  compensation  was  to  cease,  either 
wholly  or  pro  tanio^  according  to  the  income 
the  party  might  hereafter  acquire,  and  dist 
as  he  might  have  an  office  conferred  on 
him,  the  public,  who  were  interested  that 
the  compensation  should  cease,  mif^t  also 
have  an  interest  in  keeping  up  his  respect- 
ability by  means  of  this  annuity,  so  as  to 
qualify  for  holding  any  such  office.  I  do 
not,  however,  understand  the  learned  Judge 
to  have  persevered  in  that  opinion.  I 
rather  collect  firom  what  passed  afterwards 

(1)8  Mee.  &  W.  149 ;  t.  c.  10  Law  J.  Rep.  ( v.a.) 
Ezoh.  216. 
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that  be  withdrew  it;  and  my  impression  is 
that  it  cannot  be  maintained. 

It  is  then  said,  that  this  compensa- 
tion cannot  be  assignable,  because  it 
has  not  the  incidents  of  property.  With 
regard  to  Mr.  Payne,  it  is  said,  that  until 
the  year  has  expired,  and  he  then  makes 
an  affidavit  that  he  has  not  an  office, 
the  money  does  not  become  payable, 
and  that  it  is  only  payable  when  he 
has  made  an  affidavit;  and  it  is  argued 
that,  until  the  affidavit  is  made,  there  is 
no  payment  due,  and  consequently  no 
property  vested.  But  from  the  moment 
this  grant  was  made,  this  was  property 
existing  in  Mr.  Payne  beyond  all  possibility 
of  doubt,  and  to  which  he  or  his  personal 
representatives  were  or  would  be  entitled  ; 
though,  in  order  to  shew  that  he  has  not 
forfeited  or  lost,  or  been  compensated 
for  the  annuity,  he  is  to  swear  that  he  has 
not  received  from  the  Crown  or  the  Govern- 
ment certain  other  payments,  that  is  to 
verify  the  fact,  that  the  case  had  not  occurred 
which  is  provided  for  by  the  condition 
annexed  to  the  grant.  That  fact  must  be 
proved;  and  if  Mr.  Payne  dies  without 
proving  it  himself,  the  fact  must  be  proved 
by  some  other  evidence.  Suppose  he  were 
to  die  when  there  was  a  half-year's  com- 
pensation due  to  him,  that  amount  would 
form  part  of  his  assets,  and  there  would  be 
some  other  proof;  and  upon  that  other 
proof  being  given  the  money  would  be 
paid  to  his  personal  representatives. 

Then,  does  it  vary  the  case  because  the 
right  to  the  property  has  passed  to  an 
assignee  ?  I  think  it  only  amounts  to  this : 
that  there  is  no  condition  imposed  upon 
this  property  which  makes  it  personal  in 
Mr.  Payne;  there  is  no  condition  to  be 
performed  which  is  not  capable  of  being 
performed ;  there  is  no  clog  upon  the 
alienation  of  the  property  itself.  It  is  quite 
a  different  thing  to  say  that  Mr.  Payne 
cannot  assign  the  property  qud  property, 
and  to  say  when  he  has  assigned  it,  he  may, 
by  withholding  a  document  which  is  neces- 
sary to  get  possession  of  it,  prevent  the 
assignee  from  receiving  it.  Now,  sup- 
pose the  property  were  to  accumulate  in 
the  way  in  which  it  has  accumulated ;  sup- 
pose that  from  want  of  power  (which  I  hope 
it  will  be  found  does  not  exist)  the  Court 
xrannot  enforce  the  payment  of  the.  money 
Nkw  Siriss,  XXL— Chahc 


to  the  person  to  whom  it  belongs :  when 
Mr.  Payne  dies,  beyond  all  question,  if  the 
property  has  passed  to  the  assignee,  then 
the  assignee  vrill  not  be  prevented  from 
taking  it,  because  the  impediment  is  re- 
moved, and  other  evidence  will  be  admissible 
to  shew  that  he  never  did  hold  any  other 
office.  Suppose,  also,  the  case  of  lunacy : 
would  any  one  say  that  Mr.  Payne  was  to 
be  deprived  of  the  property  because  an  act 
of  God  had  visited  him  by  which  he  had 
been  deprived  of  the  power  of  making  an 
affidavit  ?  Therefore,  I  apprehend,  clearly, 
that  the  property,  although  it  may  accu- 
mulate, when  so  accumulated  will  belong  to 
the  assignees.  Upon  all  general  principles, 
I  should  say  it  would  pass  to  the  assignee ; 
and  by  the  provisions  of  the  Insolvent 
Debtors  Act,  it  would  pass  under  the  first 
part  of  the  act. 

And  then  the  question  comes,  whether 
or  not  it  falls  within  the  56th  section. — 
[His  Lordship  here  read  the  section].— The 
words  are,  "being  or  having  been  an  officer 
of  the  army  or  navy,  or  an  officer  or  clerk,  or 
otherwise  employed  or  engaged  in  the  ser- 
vice of  her  Majesty  in  the  Customs  or  Ex- 
cise, or  any  civil  office  or  other  department 
whatsoever. ' '  Those  last  words  are  clearly 
still  governed  by  the  words  **  service  of  her 
Majesty."  Well,  then,  it  is  to  be  an  em- 
ployment in  the  service  of  her  Majesty. 
And  then  it  says  the  act  shall  not  extend 
to  that.  But  I  am  clearly  of  opinion  that 
this  person  was  not  in  the  service  of  her 
Majesty,  and,  therefore,  not  within  the  ex- 
ception. But  the  section,  instead  of  taking 
the  property  out  of  the  general  operation 
of  the  act,  and  making  it  depend  upon  the 
act  of  the  debtor,  whether  his  creditors 
shall  be  entitled  to  it  or  not,  provides  that 
the  assignee  shall  be  entitled  to  a  portion 
upon  application  to  the  heads  of  that 
department  to  which  the  officer  shall  be 
attached.  It  is  not  intended,  therefore,  by 
the  act,  that  an  officer,  for  example,  be- 
cause his  half-pay  could  not  be  assigned, 
should  be  entitled  to  retain  the  whole  of  it; 
but  the  parties  who  represent  the  govern- 
ment have  the  duty  imposed  upon  and  the 
power  given  to  them  to  apportion  the  half- 
pay  between  the  creditors  and  the  officer. 
Where  is  the  provision  with  regard  to  Mr. 
Payne  which  is  to  exempt  him  from  the 
operation  of  the  act  ?     Can  anybody  sup- 
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pose  that  a  person  in  the  situation  of  Mr. 
Payne,  a  country  commissioner  of  bank- 
rupts, with  2001.  a-year  compensation,  is 
to  retain  the  whole  of  the  income  without 
making  any  compensation,  or  the  least  con- 
tribution to  his  creditors,  when  all  persons 
of  the  highest  grades  in  the  military  or  naval 
service,  although  the  half-pay  is  protected 
on  the  ground  of  public  policy,  are  obliged 
to  give  up  a  portion  of  it  to  their  creditors  ? 
I  am  clearly  of  opinion  that  this  case  falls 
within  the  general  provisions  of  the  Insolvent 
Debtors  Act,  and  that  it  is  utterly  impos- 
sible to  include  this  person  in  the  excep- 
tions of  the  56th  section  of  that  act. 

If,  therefore,  as  it  appears  to  me,  this  pro- 
perty was  assignable,  then  the  consequence 
is,  that  the  assignees  would  be  entitled  to  take 
it.  I  believe  that  Mr.  Payne,  who,  by  the 
nature  of  his  office  must  know  what  his  duty 
is,  when  he  learns  what  the  decision  of  the 
Court  is,  will  give  his  assistance  to  enable 
his  assignee  to  receive  the  fund  in  order 
to  distribute  it  among  his  creditors.  This 
petition,  therefore,  must  be  dismissed,  but 
without  costs,  as  this  gentleman  sues  in 
formd  pauperu. 

July  12.^Mr.  Payne  subsequently  re- 
fused to  make  the  affidavit  required  by  the 
Lord  Chancellor's  order  of  the  28th  of  Feb- 
ruary 1844;  and,  upon  the  application  of 
the  assignee,  the  Lord  Chancellor  made  an 
order  that  upon  the  affidavit  of  the  assignee 
that  Mr.  Payne  had  declined  to  make 
an  affidavit,  and  that  he,  the  assignee, 
had  made  inquiries,  and  that  to  the  best 
of  his  belief  Mr.  Payne  did  not  hold  any 
office  (in  the  words  of  the  act),  notwith- 
standing the  former  order,  such  affidavit 
should  be  received  as  evidence  of  the  right 
of  the  assignee  to  receive  the  money,  and 
that  the  money  should  be  paid  accordingly ; 
and  as  to  accruing  payments,  the  assignee 
was  to  furnish  the  Lord  Chancellor  with  a 
similar  affidavit  in  substitution  for  Mr. 
Payne's,  without  the  necessity  of  presenting 
a  formal  petition,  and  thereupon  the  order 
for  payment  was  to  be  made  from  time  to 
time,  with  liberty  to  the  Accountant  in 
Bankruptcy  to  apply. 


=} 


BARKER  V.  BARKER. 


Parker,  V.C. 
July  15,  16 

Will — Construction — Period  of  ascertain- 
ing a  Class — Issue  of  deceased  Child — 
Vesting — Direction  to  pay, 

A  testator  gave  to  trustees  a  sum  ofmoneg 
on  the  usual  trusts  for  investment^  and  directed 
them  to  pay  the  income  to  A.  for  life^  and, 
after  his  deaths  to  divide  the  principal  between 
the  children  of  A,  who  sJumld  he  IMmg  at 
the  time  of  his  (A,*s)  death,  and  the  issue 
of  such  as  should  be  then  dead,  leaving 
issue,  so  that  the  issue  of  such  child  so  dying 
should  take  the  part  which  their  deceased 
parent  would  have  taken  if  living,  to  be  paid 
to  such  children  and  issue,  upon  their  aUain-- 
ing,  and  in  case  they  should  live  to  attain, 
twenty-one.  A,  had  a  child  B,  who  died 
in  his  lifetime,  leaving  four  children.  Two 
of  these  children  died  in  their  infancy,  ra 
the  lifetime  of  A : — Held,  that  the  class  to 
take  was  all  the  children  left  by  B,  and  thai 
the  gift  had  vested  absolutely  in  all  those 
children. 

This  was  a  special  case  under  Sir  George 
Turner's  Act. 

P.  Protheroe,  by  his  will,  dated  the  SOth 
of  August  1803,  made  the  following  be- 
quest :— 

"  I  give  and  bequeath  unto  my  said 
sons  B.  Protheroe  and  P.  Protheroe,  my 
executors  hereinafter  named,  the  aum  of 
22,000/.  of  lawful  money  aforesaid,  upon 
trust  to  place  the  same  out  at  interest  on 
such  security  or  securities  as  they  shall 
think  proper  and  approve,  and  to  pay  the 
interest  and  income  arising  therefrmn,  as 
the  same  shall  be  received,  unto  my  daugh- 
ter Elisabeth  Barker,  wife  of  the  said  WD- 
liam  Barker,  for  and  during  the  term  of  her 
natural  life,  to  and  for  her  proper  use  and 
benefit ;   and  from  and  after  her  decease, 
then  in  trust,  as  to  the  said  principal  sum 
of  22,000/.,  to  divide  the  same  equally 
between  all  and  every  the  children  of  my 
said  daughter  Elisabeth  Barker,  who  shall 
be  living  at  the  time  of  her  decease,  and 
the  lawful  issue  of  such  of  them  as  shall 
be  then  dead  leaving  issue,  so  as  that  the 
issue  of  such  child  so  dying  shall  take  the 
part  or  share  which  their  deceased  parent 
would  have  taken  if  living,  and  so  as  that 
such  issue  of  each  child  shall  take  equally 
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share  and  share  alike,  to  be  paid  to  all  such 
children  and  issue,  upon  their  respectively 
attaining,  and  in  case  they  should  live  to 
attain,  ^e  age  of  twenty-one  years ;  and, 
in  the  mean  time,  I  order  and  direct  that 
my  said  executors  shall  apply  all  or  any 
part  of  the  interest  and  income  of  the  same 
sum  of  22,000/.  for  and  towards  the  sup- 
port and  maintenance  and  education,  or 
otherwise  for  the  use  and  benefit,  of  such 
children  and  issue  respectively,  as  my  exe- 
cutors shall  think  fit. 

The  testator  died  in  September  1803. 

Mrs.  Barker  died  in  1844. 

Mrs.  Barker  left  only  two  children  who 
survived  her,  Mrs.  Miller  and  Susan 
Barker. 

Mrs.  Barker  had  another  child,  Philip, 
who  died  in  1838,  in  his  mother's  lifetime, 
having  had  five  children.  One  of  these 
children  died  in  the  lifetime  of  his  father. 
Two  died  in  their  infancy,  after  the  death 
of  their  father,  and  before  the  death  of 
Mrs.  Barker,  the  tenant  for  life.  The 
other  two  survived  their  father  and  Mrs. 
Barker. 

The  opinion  of  the  Court  was  desired  as 
to  the  interests  which  the  children  of 
Philip  Barker  took  in  the  fund. 

Two  questions  were  argued :  first,  at 
what  period  the  class  of  the  issue  of  Philip 
Barker  was  to  be  ascertained ;  and  secondly, 
whether  the  vesting  of  the  share  of  each 
child  was  contingent  on  his  or  her  attain- 
ing twenty-one  years. 

Mr.  Russell  and  Mr,  Metcalfe^  Mr, 
ElmsUy  and  Mr,  Carter^  Mr,  Bacon  and 
Mr.  Charles  HaU,  Mr,  Piggott,  Mr.  WaU 
her  and  Mr.  Hanson^  for  the  different 
parties. 

The  following  cases  were  cited — 

On  the  question  of  the  time  at  which 
tiie  class  was  to  be  ascertained — 
Kevem  v.  Williams^  5  Sim.  171« 
Bennett  ▼.  Merriman^  6  Beav.  360. 
Beck  V.  Bum^  7  Beav.  492;  s.c.  13 
Law  J.  Rep.  (n.s.)  Chanc.  319. 

On  the  question  of  vesting — 

Bolger  y,  MaokeU^  5  Ves.  509. 
Knight  ▼.  Cameron,  14  Ves.  389. 
Lister  y.  Bradley  J  1  Hare,  10;  s.  c.  11 
Law  J.  Bep.  (n.s.)  Chanc.  49. 


Massey  v.  Hudson,  2  Mer.  180. 
Packham  v.  Gregory,  4  Hare,  396 ;  s.  c, 

14  Law  J.  Rep.  (n.s.)  Chanc.  191. 
Bull  v.  Priichard,  5  Hare,  567 ;  s.  c, 

16  Law  J.  Rep.  (n.s.)  Chanc.  185. 
Masters  ▼.  Scales,  13  Beav.  60. 

Parker,  V.C— There  are  two  questions 
in  this  case.  The  first  is,  what  is  the  class 
of  persons  who  take  under  the  gift  con- 
tained in  the  will ;  and  the  second,  whether 
the  individuals  of  that  class  did  or  not 
take  interests  which  vested  at  the  death  of 
the  tenant  for  life.  The  gift  is,  after  the 
death  of  the  tenant  for  life,  to  be  equally 
divided  between  all  the  children  of  the 
tenant  for  life  who  should  be  living  at  the 
time  of  her  death  (as  to  whom  no  question 
arises)  and  the  lawful  issue  of  any  child 
then  dead  leaving  issue.  Two  construc- 
tions have  been  contended  for:  one,  that 
the  issue  of  a  child  are  a  class  to  be  ascer- 
tained at  the  death  of  the  child  whose 
death  is  contemplated ;  the  other,  that  the 
class  is  to  be  ascertained  at  the  death  of 
the  tenant  for  life.  I  reject  the  construe^ 
tion  which  would  include  a  child  dying  in 
the  life  of  the  person  whose  death  is  con- 
templated, for  the  gift  seems  to  be  con- 
fined to  the  class  of  issue  left  by  the  child. 
The  Court  has  to  determine  between  the 
two  constructions  which  I  have  mentioned, 
and  it  is  a  question  of  considerable  doubt 
and  difficulty. 

The  general  rule  of  law  is  not  to  im- 
port a  contingency  into  gifts  of  this  kind ; 
and  there  can  be  no  doubt  that,  if  the 
gift  had  stood  alone  to  the  lawful  issue 
of  such  child  as  should  die  in  the  life 
of  the  tenant  for  life  leaving  issue,  the 
class  would  include  all  the  children  left  by 
the  child  who  died,  and  would  not  be 
confined  to  the  children  only  who  hap- 
pened to  be  in  existence  at  the  time  of 
division.  That  is  the  general  rule.  The 
question  is  whether,  in  the  words  of  the 
wiU,  there  can  be  found  enough,  not  upon 
a  conjectural  ground  merely,  to  make  the 
death  of  the  tenant  for  life  the  period  for 
ascertaining  the  class,  and  not  the  death 
of  the  stirfs,  concerning  whose  issue  there 
is  this  question.  I  do  not  think  there  is 
enough  in  this  will  so  to  confine  the  gift. 
If  the  words  *'  leaving  issue"  could  be  read 
as  referring  to  issue  living  at  the  death  of 
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the  tenant  for  life,  then,  no  doubt,  that 
might  be  the  period  for  ascertaining  the 
class.  Having  considered  the  words  as 
carefully  as  I  can,  I  think  that  the  words 
'*  leaving  issue"  mean  the  issue  at  the 
death  of  the  child  in  question,  and  not  at 
the  death  of  the  tenant  for  life,  and  that, 
consequently,  the  time  for  ascertaining 
the  class  is  the  death  of  such  child.  No 
doubt  the  testator,  with  respect  to  the 
children  of  the  tenant  for  life,  says  that 
those  only  are  to  take  who  are  living  at 
the  period  of  the  division  of  the  property. 
It  might  very  well  happen  that  grand- 
children whose  parents  were  dead  might 
have  had  issue  in  the  life  of  the  tenant  for 
life,  and  making  the  gift  to  the  grand- 
children  conditional  in  the  same  way  would 
take  it  away  altogether.  In  that  event, 
without  substituting  their  issue,  I  cannot 
see  how  to  import  this  additional  contin- 
gency into  this  gift.  The  persons  then  to 
take  are  the  children  left  by  Philip  at  the 
time  of  his  death :  Mrs.  Miller  and  Susan 
Barker  take  each  one-third,  and  the  chil- 
dren of  Philip  take  the  remaining  one- 
third  between  them. 

The  next  question  is,  whether  the  chil- 
dren left  by  Philip  took  vested  or  contin- 
gent interests,  there  being  a  clear  gift  to 
them.  I  think  that  this  is  the  ordinary 
case  of  a  gift  with  a  direction  to  pay  super- 
added to  it,  which  has  not  the  effect  of 
divesting  the  gift,  although  words  of  con- 
tingency are  attached  to  the  direction  to 
pay  at  the  age  of  twenty-one  years.  A 
gift  to  parties  to  be  paid  to  them  at  twenty- 
one  is  not  materially  different  from  a  ^ft 
to  be  paid  to  them,  if  they  attain  twenty- 
one,  or  in  case  they  attain  twenty-one.  I 
therefore  think  that  these  interests  vested 
in  the  children  of  Philip  who  survived  him. 
I  may  observe,  that  it  seems  hardly  pos- 
sible to  distinguish  this  case  from  Masters 
V.  ScaleSf  but  I  must  say  that  I  consider 
that  the  questions  upon  this  will  are  very 
doubtful. 


WARWICK  V,  HAWKINS. 


Parker,  V.C.> 
April  28,  29.  > 

Will — Construction — Separate  Use. 

A  testator,  hy  his  wUl,  gave  to  A,  a  mar' 
ried  woman,  an  annuity  for  her  life  for  her 


separate  use,  and,  by  a  codicil,  gave  to  A, 
in  addition  to  the  legacy  mentioned  in  his 
will,  the  sum  of  300/.  No  legacy  had  been 
given  to  A.  by  the  will : — Held,  that  A.  was 
entitled  to  the  SOOl,  for  her  separate  use, 

William  Bayley,  by  his  will,  dated  the 
4th  of  July  1846,  gave  to  Ann  Warwick 
an  annuity  of  100/.  a-year  for  her  life  for 
her  separate  use,  free  from  legacy  duty. 
The  testator,  by  a  codicil  dated  the  5th  of 
November  1850,  directed  his  executors  to 
pay  to  Ann  Warwick,  in  addition  to  the 
legacy  mentioned  in  his  will,  the  sum  of 
300/.  to  be  paid  to  her  free  of  leg^y  duty. 

No  legacy  had  been  given  by  the  will 
to  Ann  Warwick. 

The  testator  died  in  November  1851. 

Mrs.  Warwick  was  married,  but  her  hu*- 
band  was  out  of  the  jurisdiction. 

This  was  a  claim,  by  Mrs.  Warwick, 
against  the  executors  of  the  testator,  for 
the  purpose  of  obtaining  the  legacy  of 
300/. 

The  only  question  on  the  claim  was, 
whether  the  legacy  given  by  the  codicil 
was  given  to  Mrs.  Warwick  for  her  separate 
use. 

Mr.  Glasse  and  Mr.  Faber,  for  the  claim^ 
cited  Day  v.  Crofl  (1). 

Mr.  Malins  and  Mr,  Daunay^  for  the 
trustees. 

Parker,  V.C.  said  that,  on  the  authority 
of  the  case  which  had  been  dted,  the  plain- 
tiff was  entitled  to  the  legacy  for  her  sepa- 
rate use. 


LoBM  Justices.^ 
1852.         f 


July  28 ;      ( 
4.    J 


PLOWDEN  V.  HTDB. 

>        i 

August 

WiU — Revocation —  Conveyance  of  Equity 
of  Redemption. 

Where  real  estate  is  contracted  to  be  pur" 
chased,  and  the  purchaser  then  makes  a  will 
devising  all  his  real  estate  which  he  had 
contracted  to  buy,  upon  trusts  for  sale, 
and  subsequently  takes  a  conveyance  to  the 
olirdinary  uses  to  bar  dower,'^Held,  afirm^ 
ing  the  decree  below,  that  the  conveyance 

(1)  4  Bmt.  (61. 
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operates  as  a  repoeaihn  of  the  devise  of  this 
estate. 

Where  an  estate  stood  limited  to  the  ordi^ 
nary  uses  to  bar  dower,  and  the  owner 
mortgaged  it  in  fee,  with  a  proviso  for  re- 
demption,  that  on  payment  the  estate  should 
be  conveyed  to  the  mortgagee,  his  heirs, 
appointees,  or  assigns,  or  to  such  uses  as  he 
or  they  should  direct,  and  he  then  made  his 
wiU,  devising  aU  his  real  estate  upon  trust 
for  sale,  and  afterwards  the  mortgagee  re* 
conveyed  to  the  mortgagor  to  the  ordinary 
uses  to  bar  dower, — Held,  reversing  the 
decrei  below,  that  the  rC'Conveyance  was  not 
a  revocation  of  the  wiU  as  to  this  estate. 

The  fiicts  of  this  case  are  fiilly  reported, 
ante,  p.  329.  The  appeal  was  presented 
against  the  dismissal  of  the  petition. 

Mr.  Willeock  and  Mr,  Jessel  appeared 
for  the  petitioners,  the  appellants. 

Mr,  MaUns,  Mr,  Hetherington,  and  Mr, 
Erskine  were  for  respondents  in  the  same 
interest  as  the  appellants. 

Mr,  Russell  and  Mr,  Lewin  appeared 
for  the  heir-at-law. 

Sir  W.  P,  Wood,  Mr,  Daniel,  Mr,  Glasse, 
Mr,  H.  Stevens,  and  Mr.  F.  Wood,  for 
other  parties. 

The  following  authorities,  in  addition  to 
those  cited  helow,  were  referred  to  and 
commented  on — 

Brydges  v.   the  Duchess  of  Chandos, 

2  Ves.  jun.  417. 
Williams  v.  Owens,  Ibid.  595. 
Harmood  v.  Oglander,  6  Ibid.  222. 
Welby  ▼.  Welby,  2  Ves.  &  B.  187. 
Lock  T.  Foote,  5  Sim.  618. 
Youde  ▼.  Jones,  14  Ibid.  163. 
Poole  V.  CoaUs,  2  Dm.  &  War.  497. 
Tennant  v.  Tennant,  LI.  &  G.  temp. 

Plunkett,  516. 
Ruscombe  v.  Hare,  6  Dow,  1 ,-   s.  e.  2 

BUgh,  N.S.  192. 

Ang.  4.^LoRD  Justice  Knight  Bruce. 
— The  question  of  revocation,  the  only 
question  argued  before  us  in  this  case, 
relates  to  two  distinct  portions  of  the  real 
estate  of  Mr.  Henry  Chicheley  Plowden, 
the  testator  in  the  cause :  one  included  in 
the  mortgage  of  the  1st  of  May  1811,  and  a 
conveyance  of  the  7th  of  December  1813, 


the  other  included  In  neither  of  those  in« 
struments,  but  comprised  in  a  deed  of  the 
9th  of  November  1811.  With  regard  to 
the  latter  portion,  I  am  unable  to  distin- 
guish this  from  the  case  of  Rawlins  v.  Bur* 
gis{X),  which  was  decided  in  1814,  by  a 
carefuJ  Judge,  since  followed  in  more  than 
one  instance,  and  never,  so  far  as  I  am 
aware,  overruled.  I  do  not  think  that  we 
ought  to  refuse  to  follow  it  now.  Whe- 
ther, if  the  point  of  revocation  that  it  deter- 
mined were  new,  I  should  have  held  an 
opinion  in  conformity  with  that  decision 
or  not,  is  a  question  as  to  which  it  is  un- 
necessary for  me  to  say  anything. 

With  respect  to  the  other  portion, 
the  title  stands  thus :  the  hereditaments 
of  which  it  consists  having  been  acquired 
by  the  testator,  were,  by  his  desire, 
conveyed,  on  the  23rd  of  April  1811, 
in  this  manner,  "To  such  uses  as  the 
testator  should  by  deed  or  will  appoint, 
and  in  default  of,  and  until  such  ap- 
pointment, to  the  use  of  the  testator  for 
his  life,  with  remainder  to  the  use  of  Mr. 
Dyneley,  his  executors,  administrators  and 
assigns,  during  the  testator's  life,  in  trust 
for  die  testator,  with  remainder  to  the  use 
of  the  testator,  his  heirs  and  assigns  for 
ever."  Very  soon  afterwards,  namely,  on 
the  1st  of  May  1811,  he  mortgaged  those 
hereditaments  in  fee,  Mr.  Dyneley,  as  his 
trustee,  joining  in  the  mortgage  to  the 
mortgagee,  Mr.  Newton,  whom,  in  Decem- 
ber 1813,  the  testator  paid  off,  whereupon, 
by  his  direction,  Mr.  Newton,  on  the  7th 
of  December  1813,  conveyed  the  mort- 
gaged hereditaments  to  the  testator  and  his 
heirs,  "  to  such  uses  as  the  testator  should, 
by  deed  or  will  appoint,  and  in  default  of, 
and  until  appointment,  to  the  use  of  the 
testator  for  his  life,  with  remainder  to  the 
use  of  Dyneley,  his  executors,  administra- 
tors and  assigns,  during  the  testator's  life, 
in  trust  for  the  testator,  with  remainder  to 
the  use  of  the  testator,  his  heirs  and  assigns 
for  ever." 

The  testator's  will,  devising  these  here- 
ditaments, having  been  made  on  the  15th 
of  May  1811,  the  point  has  arisen  whether 
the  effect  of  the  conveyance  of  the  7th 
of  December  1813,  was,  or  was  not  to 
render  the  will  inoperative   as  to  them ; 

(1)  2  Ves.  &  B.  382. 
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a  suggestion,  which,  however  startling  to 
common  sense,  however  foreign  to  natural 
equity,  is  yet  rendered  plausible,  if  not 
sound,  by  the  state  of  the  law  of  England, 
as  it  stood  before  the  testator  died  in  1821, 
— a  state  upon  this  particular  subject  which 
was  discreditable  to  a  civilized  country. 
It  has  since  been  altered,  but  not  with 
reference  to  the  property  of  men  who  had 
ceased  to  live  before  1838.  Their  property 
is  subject  to  the  old  law,  which,  however, 
was  such  that,  upon  the  present  point,  no 
man,  I  suppose,  would  be  willing,  with- 
out absolute  necessity,  to  treat  a  case  as 
falling  within  it.  Does  the  necessity  exist 
here  ?  I  think  not.  I  am  of  opinion  that 
the  object,  the  intention  of  the  deed  of  the 
1st  of  May  1811,  was  to  make  the  mort- 
gage in  fee,  and  not  otherwise,  to  affect  the 
title  of  the  mortgaged  property ;  and  the 
conveyance  of  the  7th  of  December  1813, 
having  been  to  the  same  uses  and  for  the 
same  purposes  as  the  uses  and  purposes  by 
which  it  stood  affected  immediately  upon 
the  making  of  the  mortgage  of  the  1st  of 
May  1811,  my  view  of  Uie  matter  is,  that 
the  conveyance  of  1813  did  not,  by  freeing 
the  property  from  the  mortgage,  affect  the 
title  to  the  lands,  or  the  testator's  interest 
in  them,  or  his  power  over  them,  otherwise 
than  so  far  only  as  to  make  that  wholly  or 
in  part  legal  which  before  had  been  merely 
equitable.  It  is  true  that  Mr.  Dyneley 
never  was  more  than  a  mere  trustee  for 
the  testator:  this,  however,  seems  to  me 
to  make  no  difference ;  for  if  it  is  conceded, 
as  in  my  opinion  it  ought  to  be,  that  by 
the  deed  of  mortgage  the  testator  meant  to 
mortgage  merely,  and  nothing  more,  why 
should  it  be  supposed  that  he  ever  intended 
the  lands  to  be  re-conveyed  by  the  mort- 
gagee simply  to  the  uses  of  the  testator  in 
fee, — he  himself  having  before  the  mortgage, 
as  well  as  after  the  mortgage,  caused  them 
to  be  conveyed  for  his  benefit  to  the  uses 
usual  for  preventing  dower?  From  the 
only  report  (2)  that  I  have  seen  of  the 
argument  bdbre  the  able  Judge  in  whose 
court  this  petition  originally  was,  I  collect 
that  neither  Ruacomhe  v.  Hare  nor  Innes 
V.   Jackson  (3),  before  Lord  Eldon,   nor 

(2)  By  refercDce  to  the  Law  Jouroal  Report, 
p.  331,  ante,  it  will  be  seen  that  Innes  o.  Jackson 
was  cited. 

(3)  16Ve8.356. 


Jaekson  v.  /nfte«(4),  before  the  House  of 
Lords,  nor  any  of  that  class,  were  cited. 

[_Mr.  Russell  and  Mr.  MaUns  said  they 
were  cited.] 

From  the  only  report  that  I  have  seen 
neither  of  those  cases  appears  to  have 
been  cited.  This  I  regret,  for  I  might 
otherwise  not  have  been  placed  under  tiie 
necessity  of  differing  from  one  whose  judg- 
ment I  estimate  at  least  as  highly  as  my 
own.  He  seems  to  have  considered  the 
proviso  for  redemption  without  reference 
to  those  authorities ;  that  is  the  effect  of 
the  judgment.  The  judgment  does  not 
allude  to  them,  and  I  am  not  quite  sure  that 
were  I  to  do  so  myself,  (that  is,  consider 
tiie  proviso  for  redemption  without  refer- 
ence  to  that  class  of  cases,)  I  should  not 
arrive  at  his  conclusion,  but  neither  am 
I  convinced  that  I  should  ;  for,  perhaps, 
if  my  opinion  ought  to  torn  upon  Uie 
language  of  the  proviso,  the  expressions 
used  are  at  least  as  much  in  the  appel- 
lant's favour  as  against  him,  the  clause 
being  thus  worded  :  "  That  after  the 
money  is  paid,  the  mortgagee  wiU,  upon 
the  request  and  at  the  costs  and  charges  of 
the  said  H.  C.  Plowden,  his  heirs,  appoin- 
tees or  assigns,  re-convey  the  said  csapital 
and  other  messuages,  farms,  &c,  unto  the 
said  H.  C.  Plowden,  his  heirs,  appointees, 
or  assignees,  or  to  such  uses  and  in  such 
manner  as  he  or  they  shall  direct,  free 
from  all  incumbrances  to  be  created"  by 
the  mortgagee. 

On  the  whole,  having,  since  the  argu- 
ment before  us,  read  the  authorities  then 
cited,  and  every  other  within  my  know- 
ledge that  it  could  on  this  dispute  be  im- 
portant to  refer  to,  and  thinking  that,  as 
to  the  question  of  revocation,  this  case 
stands  exactly  on  the  looting  on  which  it 
would  have  stood  if  the  testator,  having 
immediately  before  the  mortgage  been 
simply  seised  in  fee,  had,  upon  paying  it 
off,  taken  from  the  mortgagee  a  simple 
re-conveyance  to  himself  in  fee ;  because, 
having  immediately  before  the  mortgage 
held  the  property,  subject  to  the  usual 
limitations  for  preventing  dower,  be,  upon 
paying  it  off,  took  from  the  mortgagee  a 
conveyance  or  re-conveyance  having  limit- 
ations, the  same  in  form  and  substance 

(4)  1  BIL  10«. 
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and  object,  as  existed  vhen  the  mortgage 
was  made,  I  am  of  opinion  that  it  may, 
consistently  with  Tickner  t.  Jtcibner  (5), 
with  Rawlins  v.  Burgis,  and  with  every 
established  rule  of  law,  be  held,  as  I  do 
hold,  that  this  testator's  testamentary  dis- 
positions ate  equitably  in  force  with  respect 
to  the  mortgaged  portion  of  his  real  estate ; 
and  that  so  fitr,  at  least,  it  is  not  incum- 
bent upon  the  Court  to  defeat  his  wishes, 
disappoint  his  intentions,  and  subvert  his 
will. 

Lord  Justice  Lord  Cranworth.— I 
concur  in  the  result  at  which  my  learned 
Brother  has  arrived,  and  in  a  great  measure 
upon  the  same  grounds.  It  might  be  un- 
necessary for  me  to  do  more  than  to  express 
my  concurrence ;  but  as  we  differ  from  the 
learned  Vice  Chancellor,  I  thought  it  right, 
unconnected  with  my  learned  Brother,  to  put 
my  view  of  the  case  down,  so  that  I  may 
state  that  also.  It  is  unnecessary  for  me 
to  go  through  the  facts,  because  that  has 
been  already  done. 

The  question  divides  itself  into  two 
branches:  first,  as  it  regards  the  South 
Baddesley  land;  and,  secondly,  as  it  re- 
gards the  property  at  Boldre,  mortgaged  to  ^ 
Mr.  Newton.  With  respect  to  the  former, 
there  is  no  doubt  of  the  soundness  of  the 
opinion  appealed  from,  unless  we  are  pre- 
pared (which  we  are  not)  to  act  in  oppo- 
sition to  the  case  of  Rawlins  v.  Burgis^ 
decided  by  Sir  Thomas  Plumer  in  1814. 
The  purchase  in  this  case  was  made  at 
an  auction,  and,  in  the  absence  of  evi- 
dence, we  cannot  assume  that  there  was 
any  special  stipulation  as  to  the  form  of 
conveyance  to  be  made.  The  purchaser, 
therefore,  became  the  equitable  owner  in 
fee ;  and  RawUns  v.  Burgis  decides  that  in 
such  circumstances  a  conveyance  to  the 
purchaser  to  the  usual  uses  to  bar  dower 
operates  as  a  revocation  of  the  previous 
devise  of  the  equitable  fee.  As  to  the  lands 
at  South  Baddesley,  therefore,  the  present 
case  cannot  be  distinguished  from,  and  must 
be  governed  by,  that  authority.  Indeed, 
as  to  those  lands,  the  petitioner  can  hardly 
be  said  to  have  seriously  questioned  the 
correctness  of  the  Vice  Chancellor's  de- 
cision. 

The   main   contention  before  us  was, 

(5)  Cited  S  Atk.  742. 


as  to  the  messuages  and  lands  at  Boldre, 
mortgaged  to  Newton.  The  Vice  Chan- 
cellor decided;  that  the  devise  of  this 
property  was  revoked  by  the  re-convey- 
ance in  December  1813,  and  my  impres- 
sion during  the  argument  was  in  favour  of 
that  decision,  but  subsequent  consideration 
of  the  doctrine  applicable  to  such  cases 
has  led  me  to  a  different  conclusion.  Sir 
Richard  Kindersley  reasoned  thus : — If  a 
person  seised  in  fee  made  a  mortgage  in 
fee  in  the  ordinary  way,  reserving  the  right 
of  redemption  to  himself  and  his  heirs,  and 
then,  before  the  7  Will.  4.  &  1  Vict.  c.  26. 
had  come  into  operation,  devised  his  equity 
of  redemption,  a  subsequent  re-conveyance 
to  him  and  his  heirs,  by  the  mortgagee, 
upon  the  mortgage  debt  being  paid  off,  did 
not  affect  the  previous  devise  of  the  equity; 
but  if  the  re- conveyance  was  made,  not  to 
the  mortgagee  in  fee,  but  to  him,  to  the 
usual  uses  to  bar  dower,  this  effected  a 
revocation,  for  the  same  reasons  as  are 
applicable  to  the  case  of  a  purchaser. 
The  conveyance  in  such  a  case  was  not 
merely  a  uniting  of  the  legal  with  the 
equitable  estate ;  it  effected  and  created 
new  rights  and  incidents  in  the  property, 
and  so  operated  as  a  revocation  of  the 
demise.  Assuming  that  to  be  clear  in  the 
case  of  a  simple  mortgage  in  fee,  with  the 
right  of  redemption  reserved  to  the  mort- 
gagor and  his  heirs,  the  Vice  Chancellor 
then  proceeded  to  consider  how  far  that 
general  principle  was  affected  by  the  special 
terms  in  which  in  this  case  the  redemption 
was  reserved.  The  re-conveyance  is  to  be 
"  unto  the  said  H.  C.  Plowden,  his  heirs, 
appointees  or  assigns,  or  to  such  other 
person  or  persons,  to  such  uses,  and  in  such 
manner  as  he  or  they  shall  direct."  Even 
taking  these  words  to  indicate  the  form  of 
re-conveyance,  which  was  the  most  favour- 
able interpretation  for  the  appellant,  still, 
though  such  a  proviso  would  have  war- 
ranted a  re-conveyance  to  such  uses  as  the 
mortgagor  should  appoint,  and  in  default 
of  appointment  to  him  and  his  heirs  ;  and 
though  a  re-conveyance  so  made  would 
not,  upon  this  construction  of  the  proviso, 
have  effected  a  revocation,  yet  the  lan- 
guage used  did  not,  in  the  judgment  of 
die  Vice  Chancellor,  warrant  a  re-convey- 
ance in  the  form  actually  adopted ;  namely, 
to  such  uses  as  the  said  H.  C.  Plowden 


800 


COURTS  OF  CHANCERY : 


[Nbw  Sebixs 


should  by  deed  or  will  appoint;  and  in 
default  of  appointment,  to  the  use  of  the 
said  H.  C.  Plowden  for  life,  with  remainder 
to  the  use  of  the  said  J.  Dyneley,  for  the  life 
of  and  in  trust  for  the  said  H.  C.  Plow- 
den, with  an  ultimate  limitation  to  the  use 
of  the  said  H.  C.  Plowden,  his  heirs  and 
assigns.  His  Honour  was  of  opinion  that 
these  uses  differed  materially  from  those 
warranted  by  the  proviso  for  redemption  ; 
and  so  that  the  re-conveyance  not  having 
been  made  in  the  stipulated  mode,  operated 
as  a  revocation  of  the  previous  devise. 

Of  the  correctness  of  this  reasoning,  so 
far  as  relates  to  the  first  branch  of  it,  there 
cannot,  I  think,  be  any  doubt.  Taking  the 
case  of  Rawlins  v.  Burgis  to  be  a  binding 
authority,  I  can  discover  no  distinction  in 
principle  between  the  case  of  a  person  en- 
titled in  fee  to  the  equity  of  redemption  in 
lands  mortgaged  in  fee,  and  that  of  a  person 
equitably  entitled  to  lands  under  a  contract 
to  purchase  them.  If  a  conveyance  to  the 
ordinary  uses  to  bar  dower  caused,  before 
the  statute  of  1837)  a  revocation  of  the  will 
in  the  latter  case,  it  must  have  had  the 
same  effect  in  the  former.  Such  a  construc- 
tion is  in  conformity  with  what  would  have 
happened  if  the  devisee  had  been  the  owner 
of  the  legal  instead  of  the  equitable  fee.  If 
a  person  seised  in  fee  made  his  will  before 
the  statute,  and  thereby  devised  his  inherit- 
ance, and  afterwards  conveyed  his  legal 
estate  so  as  to  take  it  back  to  himself,  not 
in  fee  simple  absolutely,  but  to  the  usual 
uses  to  bar  dower,  this  unquestionably  was 
a  revocation  of  the  devise,  and  on  this 
analogy  the  decision  in  Rawlins  v.  Burgis 
was  founded;  applying  to  the  devise  of 
the  equitable  fee,  the  doctrine  applicable 
to  a  will  affecting  the  legal  estate.  As  I 
have  already  stated,  I  see  no  reason  for 
thinking  that  a  different  rule  should  be 
applied  to  the  devise  of  an  equity  of  re- 
demption, from  that  governing  the  case  of 
a  person  entitled  to  the  fee  simple  by  con- 
tract as  a  purchaser.  So  far,  therefore,  I 
concur  in  the  view  taken  of  the  law  by  the 
Vice  Chancellor. 

But  as  to  the  second  branch  of  this 
reasoning,  I  think  there  is,  at  all  events, 
very  considerable  doubt.  I  am  not  pre- 
pared to  assent  to  the  proposition  that, 
if  an  equity  of  redemption  in  a  mortgage 
in  fee  had,  before  the  act,  been  reserved 


to  such  uses  as  the  mortgagor  should 
appoint,  and  in  default  of  appointment 
to  the  use  of  the  mortgagor  and  his  heirs, 
that  a  re-conveyance  to  the  usual  use 
to  bar  dower,  would  have  operated  as  a 
revocation  of  a  devise  made  before  the 
re-conveyance.  When  the  legal  owner  in 
fee,  after  devising  his  estate,  conveyed  it  by 
feoffment,  or  by  lease  and  release,  to  such 
uses  as  he  should  appoint,  and  in  default 
of  appointment  to  the  use  of  himself  for 
life,  with  remainder  to  a  trustee  during  his 
lifC)  and  with  the  ultimate  use  to  himself 
in  fee,  there  was  a  change  of  the  seisin ; 
but  if  the  owner  of  an  estate  had  an  abso- 
lute power  of  appointment  as  well  as  the 
legal  fee,  that  is  to  say,  if  his  estate  stood 
limited  to  such  uses  as  he  should  appoint, 
and  in  default  of  appointment,  to  the  use 
of  himself  in  fee,  the  consequence  might  be 
different.  In  such  a  case,  if  the  owner, 
after  making  his  will  and  devising,  had 
made  an  appointment  so  as  to  take  an 
estate  with  the  ordinary  uses  and  limita- 
tions to  bar  dower,  I  know  of  no  authority 
deciding  that  this  would  be  a  revocation 
of  the  will ;  there  would  in  such  a  case  be 
no  change  of  seisin,  and  so  the  principles 
applicable  to  a  devise  by  a  person  having 
a  mere  estate  in  fee  simple  do  not  necessa- 
rily apply.  And  if  this  would  not  have 
been  a  revocation  at  law,  it  would  seem  to 
follow  that  it  would  not  have  been  a  revo- 
cation in  equity,  when  the  subject-matter 
of  the  devise  was  an  equity  of  redemption. 
Upon  this  point,  however,  it  is  not  neces- 
sary for  me  to  say  that  I  differ  from  Sir 
Richard  Kindersley ;  for,  even  assuming  his 
view  of  the  law  to  be  correct  on  this  second 
point,  as  well  as  the  first,  still  I  think  that 
here  there  was  no  revocation.  The  prin- 
ciple upon  which  I  conceive  this  case  must 
rest  is,  that  by  the  deeda  of  the  6th  and 
7th  of  December  1813,  tlie  estate  was  re- 
conveyed  to  precisely  the  same  uses  to 
which  it  had  stood  limited  previously  to 
the  mortgage.  It  is  a  well-established 
principle  that  in  the  absence  of  express 
stipulation  to  the  contrary,  a  mortgage  is  to 
be  considered  in  this  court  as  a  mere  charge, 
taking  out  of  the  property  so  much  as  is 
necessary  for  accomplishing  the  object,  and 
leaving  all  not  so  abstracted  precisely  as 
it  stood  before  the  mortgage.  The  equity 
of  redemption,  therefore,  attaches  on  the 
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estate  of  the  mortgagor,  with  all  the  same 
rights,  restrictions,  and  qualifications  to 
which  his  legal  estate  had  been  previously 
subject;  when,  therefore,  the  mortgagor 
pays  off  the  mortgage,  and  takes  a  convey- 
ance of  the  property  to  the  same  nses  to 
which  it  had  stood  limited  previously  to 
the  mortgage,  he  is,  in  fact,  only  doing 
that  which  has  been  described  as  bringing 
home  the  legal  estate,  or  as  clothing  the 
equitable  with  the  legal  estate ;  and  all  the 
authorities  shew  that  there  would  be  no  revo- 
cation of  a  devise  of  the  equitable  interest 
made  while  the  legal  interest  was  out- 
standing. That  is  precisely  what  was  done 
here.  The  estate,  previously  to  the  mortgage, 
stood  limited  to  such  uses  as  the  said  H. 
C.  Plowden  should  by  deed  or  will  appoint ; 
and  in  defaidt  of  appointment,  to  the  use 
of  him  for  life,  with  remainder  to  the  use 
of  J.  Dyneley,  his  executors  and  adminis- 
trators, during  the  life  of,  and  in  trust  for, 
the  said  H.  C.  Plowden  and  his  assigns, 
and  after  the  expiration  of  these  estates  to 
the  use  of  the  said  H.  C.  Plowden  and  his 
heirs ;  when  the  mortgage  was  paid  off  in 
1813,  the  property  was  re-conveyed  to 
the  same  uses,  bringing  the  case  within  the 
role  to  which  I  have  referred.  Of  course, 
however,  if  the  mortgagor  had  expressly 
stipulated  that  the  right  of  redemption 
should  be  reserved  in  a  manner  not  accord- 
ing to  the  previous  state  of  the  property 
mortgaged,  the  general  rule  would  then  give 
way  to  such  express  stipulation ;  and  the 
only  remaining  question,  therefore,  here  is, 
whether  there  is  any  such  express  stipula- 
tion to  be  found  on  the  face  of  the  mort- 
gage. I  am  clearly  of  opinion  that  there 
is  not.  I  have  already  adverted  to  the 
language  of  the  proviso  for  redemption. 
Sir  Richard  Kindersley  reasoned  on  the 
assumption  that  it  was  intended  to  point 
out  a  peculiar  mode  of  re-conveyance.  He 
did  so,  because  he  considered  that  was  the 
view  the  most  favourable  for  the  party 
against  whom  he  was  deciding ;  and  not 
because  it  was  the  correct  construction  of 
the  proviso.  This,  I  think,  may  be  fairly 
inferred  from  the  whole  tenour  of  his  ob- 
servations in  this  ease,  in  which  1  concur. 
There  is  a  profusion  of  words  in  the  pro- 
viso in  question ;  in  truth,  it  is  no  more 
than  a  proviso  for  repayment  of  the  mort- 
gage money  to  the  mortgagee,  and  a  re- 
New  SsRisfl,  XXL-— Ceafc. 


conveyance  to  Mr.  Plowden,  his  heirs  t>r 
assigns.  The  word  **  appointees  "  can 
hardly  be  said  to  have  any  meaning  beyond 
the  word  "  assigns,"  and  like  those  which 
follow,  *'  such  person  or  persons,"  are,  in 
fact,  tautology.  It  must,  therefore,  be 
treated  merely  as  a  re-conveyance  to  the 
mortgagor  and  his  heirs,  and  it  does  not 
shew  any  intention  affecting  the  nature  of 
the  estate  out  of  which  the  mortgage  was 
granted.  I  am  very  glad,  therefore,  con- 
sistently with  what  I  consider  the  prin- 
ciples applicable  to  this  case,  to  be  enabled 
to  support  and  give  effect  to  the  will  of 
this  testator. 


Turner,  V.C.") 
1851.         > 
Nov.  7,  8,  lO.J 


DARBY  r.  BAINES. 


Ship  and  Shipping-^^Jurisdiction — Agree^ 
ment  between  Part  Owners,  Construction  of. 

Where  part  owners  of  a  ship  differ  on 
the  terms  of  an  agreement  to  manage  and 
charter  the  vessel^  the  construction  of  such 
agreement  is  within  the  province  of  a  court 
of  equity ;  and  the  question  of  its  concurrent 
jurisdiction  with  the  Court  of  Admiralty 
cannot  be  raised. 

This  was  a  motion,  on  behalf  of  the 
plaintiffii,  Messrs.  Darby  &  Sim,  to  restrain 
the  defendant,  James  Baines,  from  prevent- 
ing the  plaintiffs  from  receiving,  or  inter- 
fering with  them  in  receiving,  the  freight 
due,  and  from  preventing  or  interfering  with 
the  sailing  of  the  ship  Deborah,  in  fulfilment 
of  a  charter-party  made  by  the  plaintiffs 
for  a  voyage  to  South  Australia,  either  by 
withholding  the  certificate  of  registry,  then 
in  the  defendant's  possession,  or  otherwise; 
and  to  restrain  the  defendant  from  in  any 
manner  preventing  the  plaintiffs  from  hav- 
ing the  management  of  the  ship  under  an 
agreement  stated  in  the  bill;  and  for  a 
receiver  and  manager* 

Hie  bill  stated  that  the  plaintiffs  were 
the  registered  owners  of  fifty-six  sixty- 
fourth  parts  or  shares  of  the  barque  Z>e- 
borah^  and  the  defendant  of  the  remaining 
eight  sixty-fourth  shares;  and  that  they 
had  entered  into  the  following  agree- 
ment : — 
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"  Liverpool,  19th  Not.  1849. 

"  It  is  agreed  by  the  owners  of  the 
barque  Deborah^  that  the  ship  shall  be 
managed  by  Messrs.  Darby  &  Sim  (the 
plaintiffs),  who  shall  receive  a  commission 
of  2^1.  per  cent,  on  all  disbursements,  and 
to  James  Baines  (the  defendant)  the  usual 
brokerage  on  any  charter  he  may  procure 
for  her;  but  in  case  it  shall  be  deemed 
advisable  not  to  charter  the  ship  on  her 
homeward  voyage,  he  shall  only  receive 
a  commission  of  1/.  per  cent,  for  collecting 
freight,  &c.,  and  no  other  brokerage.  It 
is  agreed  that  Thomas  Robinson,  Esq. 
and  William  Roberts,  Esq.  shall  be  ap- 
pointed auditors  to  examine  the  accounts. 
The  insurance  of  the  ship  to  be  effected  by 
Darby  Sc  Sim  for  all  the  owners.  Ship  to 
be  valued  at  3,5002." 

Signed  by  the  plaintiffs  and  the 
defendants. 

The  bill  also  alleged  that  the  ship  re- 
turned to  London  in  August  1850,  and 
the  defendant's  clerk  then  obtained  from 
the  master,  and  the  defendant  still  retained 
the  ship's  certificate  of  registry  by  untruly 
representing  to  the  master,  that  the  plain- 
tiffs had  requested  the  defendant  to  report 
the  ship  to  certain  brokers ;  that  the  defen- 
dant had  given  notice  to  those  from  whom 
the  freight  was  due  not  to  part  with  it, 
and  alleged  that  he  had  chartered  the 
vessel  for  the  next  voyage ;  that  the  plain- 
tiffs, as  managers  of  the  ship  under  the 
agreement,  had  chartered  her  to  the  Patent 
Fuel  Company  for  a  voyage  to  South 
Australia,  which  the  defendant  repudiated, 
and  that  the  ship  could  not  clear  outwards 
at  the  Custom  House  because  of  the  non- 
production  of  her  registry  certificate.  The 
bill  prayed  in  the  terms  of  the  notice  of 
motion  as  above  stated. 

The  affidavits  of  the  defendant  and  his 
clerk  denied  the  alleged  untrue  statement, 
and  the  defendant  stated  that  he  had  entered 
into  a  beneficial  charter-party,  under  the 
above  agreement,  whereby  he  was  entitled 
to  commission  for  such  chartering;  that 
the  plunti£b'  charter-party  was  not  bene- 
ficial, and  had  been  made  after  notice  of 
the  defendant's;  and  that  the  plaintiffs' 
object  was  to  obtain  the  exclusive  char- 
tering of  the  ship,  and  to  procure  the 
defendant's  share  in  the  ship  at  an  under- 
value. 


Mr.  Bacon  and  Mr.  W.  M.  Jameg  ap« 
peared  for  the  plaintiffs,  in  support  of  the 
motion;  and— 

Mr.  RoU  and  Mr,  Dickinaon^  for  the 
defendant,  opposed  it. 

The  ailment  was  divided  into  two 
parts :  first,  whether  this  Court  had  con- 
current jurisdiction  with  the  Court  of  Ad- 
miralty in  disputes  between  the  owners; 
secondly,  wheUier,  under  the  terms  of  the 
agreement,  the  plaintiffs  or  the  defendant 
had  the  right  to  charter  the  ship. 

Nov.  10. — Turner,  V.C.  delivered  the 
following  judgment.»-The  question  whe- 
ther the  injunction  should  be  granted  or 
not  mainly  depends  upon  the  construction 
of  the  agreement ;  and  I  am  of  opinion  that, 
upon  the  true  construction  of  the  agree- 
ment,  the    right   to  charter   the  btfque 
belongs  to  Messrs.  Darby  &  Sim.     The 
first  clause  of  the  agreement  runs  thus : — 
"  It  is  agreed  by  the  owners  of  the  barque 
Deborah  that  the  ship  shall  be  managed  by 
Messrs.  Darby  &  Sim,  who  shall  receive 
a  commission  of  2^1.  per  cent,  on  all  dis- 
bursements."    And  I  take  the  effect  of 
this  clause  to  be  to  place  Messrs.  Darby 
&  Sim  in  the  position  of  managing  owners, 
or,  in  other  words,  of  the  ship's  husbands ; 
and  the  powers  and  duties  of  ships'  hus- 
bands are  thus  stated  in  Abbott  on  Skippingt 
p.  106,  7th  edit. :  "  He  is  to  see  that  the 
ship  is  properly  repaired,  equipped  and 
manned — ^to  procure  freights  or  charter- 
parties— 'to  preserve  the  ship's  papers — to 
make  the  necessary  entries— adjust  freight 
and  averages— disburse  and  receive  monies, 
and  keep  and  make  up  the  accounts  as 
between  all  parties  interested.     His  acts 
for  these  purposes  are  considered  to  be 
the  acts  of  all  the  part-owners,  who  are 
liable  on  all  contracts  entered  into  by  him 
for  the  conduct  of  their  common  concern — 
the  employment  of  the  ship."    The  defen- 
dant, therefore,  must,  I  think,  be  con- 
sidered to  have  given  all  these  powers  to 
Darby  &  Sim  by  the  first  danse  of  the 
agreement. 

Is,  then,  the  power  of  chartering  thus 
given  to  them  taken  away  from  them  and 
given  to  the  defendant  by  the  subsequent 
clauses  of  the  agreement  ?  I  am  of  opin- 
ion that  it  is  not.  The  next  clause  merely 
provides  that  the  defendant  shall  have  the 
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usual  broken^  In  any  charter  he  may 
procure  for  the  ship.  There  is  a  marked 
distinction  between  the  absolute  language 
in  the  first  clause,  '*  shall  be  managed," 
and  the  contingent  expression  in  the  se- 
cond clause,  '*  may  procure."  If  the  in- 
tention had  been  that  the  defendant  should 
have  the  unqualified  right  to  charter, 
why  was  not  the  language  in  the  second 
clause  as  absolute  as  in  die  first  ?  I  am 
much  disposed  to  think  that  the  second 
clause  had  reference  to  some  doubt  which 
was  entertained,  whether  the  defendant 
being  part-owner  could  charge  broker- 
age on  any  charter  he  might  procure,  and 
was  inserted  for  the  purpose  of  securing  to 
him  the  right  to  do  so ;  but  whether  this 
was  so  or  not,  I  think  that,  at  all  events, 
this  clause  could  not  take  away  the  right 
given  by  the  preceding  one. 

It  was  said,  however,  whatever  might  be 
the  effect  of  the  second  clause,  the  last  clause 
clearly  gave  the  right  to  the  defendant;  but 
I  think  that  it  does  not;  and,  on  the- 
contrary,  that  it  confirms  the  construction 
contended  for  by  the  plaintiffs.  The  terms 
of  the  clause  are,  *'  but  in  case  it  shall  be 
deemed  advisable  not  to  charter  the  ship 
on  her  homeward  voyage,  he  shall  only 
receive  a  commission  of  11.  per  cent,  for 
collecting  freight,  and  no  other  broker- 
age." I  think  the  true  meaning  of  this 
clause  is,  that  in  case  any  charter  which 
the  defendant  might  procure  should  not 
extend  to  the  homeward  voyage,  he  should 
only  receive  the  W.  per  cent,  commission. 
I  think  this  must  be  the  true  meaning  of 
the  clause,  because  the  introductory  words 
import  a  qualification  of  the  previous 
clause,  providing  for  the  allowance  of  the 
usual  brokerage,  and  the  words,  **  no  other 
brokerage,"  at  die  end,  seem  to  confine  the 
allowance  to  be  made  to  the  commission 
only.  I  think  this  clause  confirms  the 
construction  contended  for  by  the  plain- 
tiffs, for  the  words  "in  case  it  shall  be 
deemed  advisable  "  cannot  be  construed  to 
mean  in  case  the  defendant  shall  deem  it 
advisable,  but  must  be  taken  to  refer  to 
the  judgment  of  the  pardes  to  whom  die 
power  of  management  was  given. 

This  being  my  construction  of  the  agree- 
ment, I  am  of  opinion  that  the  order  for  the 
injunction  and  manager  must  be  granted. 
I  grant  it  the  more  readily,  because  with- 


out reference  to  the  question,  whether  the 
certificate  was  obtained  by  false  represen- 
tation or  not,  I  diink  the  defendant  cannot 
be  entitled  to  use  it  in  contravention  of 
the  agreement.  It  being  the  province  of 
this  Court  to  deal  with  the  agreement  of  the 
parties,  there  is  no  difficulty  about  the  juris- 
diction. 

Order  according  to  notice  of  motion. 


Turner,  V.C.^w 

1851.  / 

Nov.  15,  !?•  f      SMITH  V.    MULES. 

1852.  \ 

Feb.  17.  '^ 

Partnership — Dissolution — Construction 
of  Articles, 

Under  articles  of  agreement  between  three 
partners,  the  partnership  was  to  be  dissolved 
by  notice  from  any  of  them,  on  breach  of  the 
articles  by  the  others  or  other.  Notice  of 
dissolution  having  been  given  by  one  of  the 
partners,  in  consequence  of  a  breach  of  the 
articles  by  another,  and  the  third  partner 
having  adopted  the  notice,  it  was  held  that 
the  partnership  was  dissolved  as  to  all,  but 
without  the  consequences  to  the  non-ojfending 
partner  which  attached,  under  another  clause 
of  the  articleSp  to  a  general  dissolution. 

This  was  a  suit  for  the  dissolution  and 
account  of  the  partnership  between  the 
plaintiff  and  the  defendants  (solicitors  and 
attomies),  for  a  decree  that  the  defendants 
might  resign  certain  offices  held  by  them, 
or  either  of  them,  which,  according  to  the 
articles  of  partnership  ought  to  be  con- 
sidered partnership  offices,  and  for  an  in- 
junction against  the  defendants  practising 
as  attomies  and  solicitors  for  twenty  years 
within  thirty  miles  of  the  place  of  the  part- 
nership business,  and  from  removing  or 
keeping  otherwise  than  at  the  partnership 
offices  the  partnership  books  and  papers. 

The  bill  stated  to  the  effect  that  the 
defendant,  Philip  Mules  (the  father  of  the 
defendant  Horace  Mules),  represented  to  tlie 
plaintiff  that  he  was  carrying  on  a  lucrative 
and  extensive  practice  as  solicitor  at  Honi- 
ton,  to  the  amount  of  1,500/.  a  year,  and 
that  the  plaintiff  advanced   the    sum   of 
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2,3002.  for  a  share  of  half  the  proiits,  under 
articles  of  the  22nd  of  June  1847,  to  the 
effect,  amongst  other  things,  as  follows  : — 
First,  the  partnership  to  be  carried  on 
under  the  firm  of  Mules,  Smith  &  Mules, 
for  the  lives  of  the  three  partners,  or  any 
two  of  the  partners ;  secondly,  the  partners 
to  employ  themselves  diligently  in  their 
professional  business,  and  to  communi- 
cate to  each  other,  on  request,  all  inform- 
ation concerning  the  practice ;  fifthly,  that 
P.  Mules  should  forthwith  use  his  best 
endeavours  to  procure  for  the  firm  the 
several  appointments  and  offices  which  he 
then  held  of  clerk  to  the  Honiton  Turnpike 
Trust  and  to  the  Honiton  and  Sidmouth 
Turnpike  Trusts,  and  clerk  and  registrar 
to  the  Honiton  Poor-Law  Union,  and  that 
H.  Mules  (the  son)  should  conduct  the 
duties  of  those  offices,  and  so  long  as  his 
father,  P.  Mules,  remained  co-partner, 
receive  the  emoluments  as  his  share  of  the 
partnership  profits,  such  emoluments,  on 
the  retirement  or  death  of  P.  Mules,  to  be 
divisible  as  partnership  profits  between 
the  continuing  partners  ;  sixthly,  all  other 
offices  compatible  with  the  partnership, 
and  obtained  by  either  partner,  to  be  ob- 
tained, if  possible,  in  the  name  of  the  firm, 
and  the  emoluments  divided  as  partnership 
profits  (P.  Mules  and  the  plaintiff  being 
each  entitled  to  one-half  share) ;  thir- 
ieenthly,  P.  Mules  to  be  at  liberty  to  assign 
any  part  of  his  share  in  the  partnership  to 
H.  Mules,  who,  during  the  continuance 
of  P.  Mules  in  the  firm,  was  to  be  inter- 
ested in  such  share  as  sub-partner  only ; 
fifteenthly,  in  the  event  of  the  retirement 
of  P.  and  H.  Mules,  or  either  of  them,  or 
upon  the  death  of  any  of  the  three  partners, 
their  respective  shares  to  accrue  to  the 
continuing  or  surviving  partners  or  partner, 
in  equal  moieties ;  and  in  case  of  the  re- 
tirement of  P.  and  H.  Mules,  they  should 
use  their  best  endeavours  to  secure  to  the 
continuing  partner  or  partners  the  partner- 
ship practice  and  all  offices  and  appoint- 
ments of  the  partnership,  or  either  of  the 
said  partners,  not  incompatible  with  the 
partnership  practice ;  and  in  case  of  such 
retirement,  the  retiring  partner  should  not 
practise  within  thirty  miles  of  Honiton  for 
twenty  years ;  sixteenthly,  if  either  of  the 
partners,  except  from  illness  or  unavoid- 
able accident,  should  nut  diligently  employ 


himself  in  the  partnership  practice,  or 
(amongst  other  things)  should  not  imme- 
diately upon  receiving  money,  &c.  duly 
enter  the  same  in  the  partnership  books, 
then,  and  in  any  of  the  cases  therein  spe- 
cified, the  other  partners  or  partner,  if 
they  or  he  should  think  fit,  should  be  at 
liberty  to  dissolve  the  partnership  by  giving 
to  the  partner  so  offending  or  by  leaving 
for  him  a  written  notice  of  dissolution. 

The  bankers  of  the  partnership  became 
bankrupt  shortly  after  the  commence- 
ment of  the  partnership,  and  it  was  then 
discovered  that  P.  Mules  was  indebted 
to  them  in  the  sum  of  5,000/.  on 
his  own  account,  and  in  a  much  more 
considerable  sum  on  a  former  partaerdiip 
account.  In  January  1849,  P.  Mules 
absconded,  and  in  May  following  the 
plaintiff  gave  both  the  defendants  notice, 
under  the  16th  clause  of  the  articles,  of 
dissolving  the  partnership,  for  breach  of 
the  covenants  and  agreements  by  each  of 
the  defendants. 

The  present  bill  was  filed  in  June  fol- 
lowing, stating  as  above ;  and,  ifUer  aiia^ 
that,  contrary  to  the  special  clauses  in  the 
articles  of  partnership,  the  plaintiff  had  not 
been  introduced  to  the  clients,  nor  fur- 
nished with  means  of  keeping  the  accounts; 
that  the  defendants  had  respectively  con- 
ducted the  partnership  buainessy  without 
giving  the  plaintiff  information,  and  re- 
ceived money  without  entering  it  in  the 
partnership  books ;  that  they  had  not  en- 
deavoured to  procure  the  said  offices  for 
the  plaintiff,  but,  on  the  contrary,  had  pro- 
cured them  for  the  defendant  H.  Mules 
alone ;  and  that  the  defendants  had  sub- 
sequently to  the  commencement  of  the 
partnership  procured  for  themselves  two 
other  offices,  viz.,  derk  to  the  Honiton 
and  Ilminster  Turnpike  Trust,  and  derk 
to  the  Land,  Assessed  and  Property  Tax 
Commissioners  for  the  Azminster  division. 

The  Solicitor  General  (Sir  W.  P.  Wood) 
and  Mr.  Dickinson  appeared  for  the  pUun- 

tiff. 

Mr.  RoU  and  Mr.  Eddis,  for  the  defen- 
dant H.  Mules,  the  son. 

The  defendant  P.  Mules  did  not  appear, 
and  the  bill  was  taken  pro  eonfesto  as 
against  him. 


Vol-  XXL] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


805 


The  following  cases  were  cited — 

Bozan  v.  Farlow^  1  Mer.  459. 
KimberleyY,  Jennings^  6  Sim.  340 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc  115. 
Talbot  Y.  Ford,  13  Sim.  173. 

Feb.  17.— TuRNKB,  V.C.,  after  stating 
the  facts,  and  making  a  few  preliminary 
observations  on  part  of  the  evidence,  which, 
in  consequence  of  the  bill  not  seeking 
to  recover  the  2,3002.  paid  by  the  plain-, 
tiff,  his  Honour  thought  was  immate- 
rial, said — The  question  to  be  determined 
is  not  whether  the  articles  of  partnership 
are  valid,  but  what,  in  the  events  which 
have  occurred,  are  the  rights  of  the  parties 
under  them  ?  In  determining  this  question, 
I  think  it  necessary  to  distinguish  between 
the  several  heads  of  relief  which  are  prayed 
by  the  bill,  viz.,  the  dissolution  of  the 
partnership  as  from  the  14th  of  May  1849 ; 
the  injunction  to  restrain  the  defendants 
from  practising ;  and  the  relief  which  is 
asked  as  to  the  offices.  As  against  the  defen- 
dant P.  Mules,  I  am  of  opinion  that  a  suf- 
ficient case  for  the  dissolution  of  the  part- 
nership,  under  the  provisions  of  the  16th 
clause  of  the  articles,  upon  a  proper  notice 
given  for  the  purpose,  is  proved  to  have 
existed.  The  fact  of  this  defendant  having 
absconded  in  January  1849,  and  not  having 
returned  to  the  business,  constituted  a  suf- 
ficient case  for  such  a  dissolution  as  against 
him;  but  I  do  not  think  it  follows  that 
because  a  case  for  such  a  dissolution  existed 
as  to  the  defendant  P.  Mules,  the  plaintiff 
was,  therefore,  entitled  to  dissolve  the 
partnership  as  against  the  defendant  H. 
Mules.  In  order  to  give  him  that  right, 
I  think  the  plaintiff  was  bound  to  shew 
that  a  case  for  dissolution,  under  the 
16th  clause,  had  arisen  as  to  that  de- 
fendant also.  It  is  to  be  considered, 
therefore,  whether  he  has  proved  such  a 
case. 

There  are  several  events  on  which  the 
right  to  dissolve  is  given  by  this  clause; 
but  two  of  them  only  are  material  to  be 
considered,  it  not  being  suggested  that 
the  case  falls  within  any  of  the  others. 
The  two  events  material  to  be  considered 
are  these  :  first,  **  If,  contrary  to  the  sti- 
pulations hereinbefore  contained,  either 
of   the    partners    shall    not    (not    being 


prevented  by  illness  or  unavoidable  ac- 
cident) diligently  and  faithfully  employ 
himself  in  canning  on  the  partnership 
practice ;"  and,  secondly,  *'  If  either  of 
the  partners  shall  not,  as  often  as  he 
•hall  receive  money,  bills,  notes  or  other 
securities,  immediately  thereupon  make  or 
cause  to  be  made  due  entries  thereof  in 
the  proper  books  of  accounts  of  the  part- 
nership, and  shall  knowingly  or  wilfully 
make  sudi  omission."  With  reference  to 
the  first  of  these  events,  I  think  it  is 
pointed  only  to  the  diligent  and  faithful 
management  by  each  partner  of  the  business 
conducted  by  him ;  and  I  think  so  for 
these  reasons  :  the  provision  in  terms  ap- 
plies to  the  partnership  practice,  and,  like 
the  other  provisions  of  Uiis  clause,  evidently 
refers  to  the  previous  provisions  of  the 
articles,  and  was  intended  to  enforce  them ; 
and,  on  referring  to  the  second  clause  of 
the  articles  to  which  this  provision  relates, 
it  will  be  found  that  it  applies  to  the  dili- 
gent and  faithful  conduct  by  each  of  the 
partners  of  the  professional  business  of  the 
firm.  It  was  argued,  on  the  part  of  the 
plaintiff,  that  the  defendant,  Horace  Mules, 
could  not  be  said  to  conduct  the  business 
diligently  and  faithfully  when  he  did  not 
communicate  with  the  plaintiff  upon  the 
subject  of  the  business ;  but  it  is  to  be 
observed  that  the  second  clause  expressly 
stipulates  for  each  partner  communicating 
with  the  other  on  matters  of  business  upon 
request;  and  I  think,  therefore,  that  a 
request,  at  all  events,  was  necessary  to 
bring  this  part  of  the  clause  into  operation, 
and  finding  no  allegation  or  proof  of  any 
such  request  or  of  any  want  of  diligence  or 
faithfulness  on  the  part  of  the  defendant, 
Horace  Mules,  in  the  conduct  of  the  busi- 
ness undertaken  by  him,  I  am  of  opinion 
that  the  case  as  to  him  does  not  fall  within 
this  branch  of  the  16th  clause.  I  am  of 
opinion  also  that  the  case  as  to  this  defen- 
dant does  not  fall  within  the  other  branch 
of  the  16th  clause,  which  has  been  relied 
on  by  the  plaintiff.  In  order  to  bring  the 
case  within  that  part  of  the  clause,  I  think 
it  must  be  shewn,  not  only  that  there  was 
an  omission  to  enter  receipts,  but  that  the 
omission  was  knowingly  and  vrilfuUy  made ; 
and  I  think  that  the  plaintiff  has  failed  to 
prove  that  there  was  any  designed  or  wilful 
omission  on   the   part   of  the  defendant, 
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Horace  Mules,  in  entering  his  receipts. 
On  tlie  contrary,  all  the  sums  which  have 
been  pointed  out  as  having  been  received 
by  him  and  not  entered  in  the  regular 
books  of  the  partnership  were,  with  one 
exception  only,  entered  in  his  diary ;  and 
the  bill  does  not  allege,  nor  is  it  proved, 
that  they  were  not  entered  at  the  time 
when  they  were  received.  With  respect 
to  the  excepted  item,  it  is  of  small  amount, 
and  it  would  be  going  much  too  far  to 
infer  any  culpability  from  the  omission  of  it. 
One  witness,  it  is  true,  proves  that  this  de- 
fendant admitted  that  he  had  received  monies 
which  he  had  not  entered ;  but  his  evidence 
does  not  shew  what  was  the  extent  of  the 
omission  or  that  the  omission  was  either 
knowingly  or  wilfully  made.  The  conclu- 
sion at  which  I  have  arrived  on  this  part  of 
the  case  is,  that  the  plaintiff  has  proved  such 
a  case  as  entitled  him,  on  giving  a  proper 
notice  for  the  purpose,  to  dissolve  the  part- 
nership under  the  16th  clause  of  the  articles 
as  against  the  defendant  Philip  Mules, 
but  not  as  against  the  defendant  Horace 
Mules. 

Has,  then,  the  partnership  been  well  dis- 
solved under  the  16th  clause  of  the  articles  ? 
I  am  of  opinion  that  it  has  not,  and  that 
the  notice  given  by  the  plaintiff  did  not 
work  a  dissolution  under  that  clause. 
The  clause  provides  that,  in  the  event  of 
a  breach  by  any  partner,  the  other  or  others 
of  the  partners  may  give  notice  to  dissolve; 
and  whatever  might  have  been  the  effect  of 
the  plaintiff's  notice,  if  he  had  established 
a  breach  by  both  the  defendants,  I  think 
that  having  failed  to  established  a  breach 
by  Horace  Mules,  it  was  not  competent 
for  the  plaintiff  alone,  without  the  concur- 
rence of  that  defendant,  to  give  a  notice  of 
dissolution  which  should  be  effectual  under 
the  clause.  In  this  state  of  circumstances, 
I  think  that  the  plaintiff's  case  for  the  in- 
junction to  restrain  the  defendants  from 
practising  falls  to  the  ground,  there  being 
no  title  to  the  injunction  unless  the  part- 
nership be  dissolved  under  the  16th  clause. 
It  cannot,  however,  I  think,  be  said  that 
because  the  partnership  was  not  effectually 
dissolved  under  the  16th  clause  by  the 
notice  which  was  given,  it  is  therefore  to 
be  considered  as  subsisting.  The  conduct 
of  the  defendant  Philip  Mules  was  such  as 
entitled  the  plaintiff  to  dissolve  as  to  him, 


though  he  could  not  alone  do  so  under 
the  provisions  of  the  16t)i  clause.  The 
defendant  Horace  Mules,  by  his  answer, 
adopts  the  notice,  and  treats  the  partner- 
ship as  dissolved ;  and  the  plaintiff,  having 
given  the  notice,  cannot,  I  think,  insist 
Uiat  the  partnership  continues.  I  am  of 
opinion,  therefore,  that  the  partnership 
must  be  considered  to  have  been  dissolved 
as  on  the  14th  of  May  1849,  although  not 
with  the  consequences  attaching  to  a  dis- 
•solution  under  die  15th  clause. 

It  then  remains  to  be  considered  what  is  to 
be  done  as  to  the  offices.  By  the  5th  clause 
of  the  articles  the  defendant  Philip  Mules 
was  forthwith  to  use  his  best  endeavours  to 
procure  the  appointments  to  be  made  and 
given  to  the  partnership  firm,  and  they 
were,  as  between  the  partners,  to  be  con- 
sidered as  partnership  offices.     The  defen- 
dant Horace  Mules  was  to  receive  the 
salaries  attached  to  them  as  his  share  of 
the  profits  of  the  business  so  long  as  the 
defendant  Philip  Mules  continued  in  it; 
and  on  his  retirement  or  death  the  emolu- 
ments of  the  offices  were  to  be  divisible  in 
the  same  manner  as  the  other  profits  oi 
the  business.     If  the  appointments  to  the 
offices  had  been  procured  for  the  partner- 
ship firm  according  to  the  covenant,  the 
plaintiff  would,  upon  the  dissolution,  either 
have  had  a  share  of  the  profits  of  the  offices 
or  a  chance  of  competing  for  them  ;  but  so 
far  from  the  defendant  Philip  Mules  having 
observed  the  covenant  entered  into  by  him, 
he  has  acted  in  direct  breach  of  it ;  and  the 
defendants  are  now  holding  these  offices 
for  their  exclusive  benefit  under  this  breach 
of  the  covenant  and  in  fraud  of  the  contract 
into  which  one  of  them  had  entered  and  to 
which  the  other  defendant  was  a  party.     I 
am  much  disposed  to  think  that  the  6th 
clause  of  the  articles,  applying  as  it  does 
to  the  offices  and  not  merely  to  the  profits 
of  the  offices,  is  of  itself  sufficient  to  con- 
stitute them  partnership  assets  as  well  after 
the  dissolution  as  during  the  continuance 
of  the  partnership ;  but  whether  this  be  so 
or  not,  I  think  that,  under  the  circum- 
stances to  which  I  have  referred,  the  defen- 
dants cannot  be  permitted  to  hold  these 
offices   for  their  exclusive  benefit.     The 
right  of  the  defendant  Horace  Mules  to 
receive  the  emoluments  of  them  ceased 
with  the  partnership.      The  plaintiff  not 
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having  succeeded  in  effecting  a  dissolution 
under  the  16th  clause,  is  not  exclusively 
entitled  to  them ;  and  I  think,  therefore, 
the  proper  relief  as  to  these  offices  is,  to 
chai^  the  defendants  with  the  value  of 
them  in  the  partnership  accounts.  From 
the  nature  of  them  they  cannot  be  sold, 
nor  can  any  manager  or  receiver  be  ap- 
pointed to  carry  them  on.  I  shall,  there- 
fore, in  the  decree,  give  directions  for  that 
purpose  as  to  the  three  offices  mentioned 
in  Uie  5th  clause ;  but  I  cannot  give  such 
directions  as  to  the  other  offices,  for  I  do 
not  think  they  are  reached  by  the  6th 
clause  ;  and  there  being  no  retirement  or 
death  or  dissolution  for  misconduct,  I  do 
not  think  the  15th  and  16th  clauses  can 
be  held  to  apply  to  them. 

The  defendant  Horace  Mules  has  set  up 
the  case  of  his  being  a  sub-partner,  merely 
relying  upon  the  13th  clause  of  the  articles ; 
but  this  point  was  not  insisted  upon  at  the 
bar,  and  I  do  not  think  it  can  be  main- 
tained. The  clause  in  question,  as  I  con- 
strue it,  applies  only  to  any  share  which 
might  be  assigned  to  this  defendant  by  the 
defendant  Philip  Mules. 

Decree  accordingly  (1). 


Lords  Justicbs. 

1852. 
July  20. 


Ex  parte  wryghte,  in  re 

THE  GREAT  WESTERN 
EXTENSION  ATMOSPHE- 
RIC RAILWAY  COMPANY. 


Company^'  Winding-up  Acts  — •  Liability 
of  individual  Contributaries  ^' Jurisdiction 
of  Master. 

Direeiors  of  one  railway  company  passed 
a  resolution  to  lend  money  to  the  directors  of 
another  company  on  their  personal  responsi' 
hHity^  and  the  money  was  so  lent,  and  some 
of  the  directors  signed  aguarantiefor  repays 
ment.  Under  an  order  for  winding  up  the 
company,  the  directors  of  which  borrowed 
the  money,  a  claim  was  carried  in  on  behalf 
of  the  lending  company,  but  it  was  disallowed; 
and  on  appeal,  it  was  held, — affirming  the 
decision  oftheM aster, —that  where  a  company 

(1)  The  decree  was  subsequently  varied  by  the 
Lords  Justices,  on  appeal,  by  adding  a  direction  to 
include  the  two  offices  subsequently  acquired  by 
the  defendants. 


or  association  is  ordered  to  be  wound  up,  the 
Master  has  no  jurisdiction  under  the  order 
to  take  cognizance  of  a  claim  not  alleged  to 
be  due  from  the  company,  but  only  from 
individual  members  of  it,  and  that  it  made  no 
difference  that  the  money  was  applied  for  the 
purposes  of  the  company. 

This  was  an  appeal,  presented  to  Vice 
Chancellor  Parker  (1),  against  a  decision 
of  the  Master,  changed  with  the  winding 
up  the  affairs  of  the  Qreat  Western  Ex- 
tension Atmospheric  Railway  Company, 
refusing  to  admit  a  claim  brought  in  by 
Mr.  Wryghte,  the  oflScial  manager  of  the 
Tring,  Reading,  and  Basingstoke  Railway 
Company.  The  question  arose  thus :  on 
the  23rd  of  October  1845,  at  a  meeting 
of  the  directors  of  the  Tring  Company,  a 
resolution  was  passed  that  2,000^.  should 
be  lent  and  advanced  to  the  directors  of 
the  Atmospheric  Company,  upon  their 
personal  responsibility,  for  a  time  not  ex- 
ceeding three  months,  at  the  rate  of  5/. 
per  cent,  per  annum ;  and  the  solicitor  of 
the  company  was  authorized  to  carry  into 
effect  an  arrangement  for  completing  the 
loan.  On  the  following  day,  2,0002.  was 
advanced  out  of  the  assets  of  the  Tring 
Company ;  and  the  following  memorandum, 
signed  by  twelve  of  the  twenty-one  di- 
rectors of  the  Atmospheric  Company,  was 
delivered  to  G.  P.  Hill,  Esq.,  the  solicitor 
of  the  Tring  Company,  by  way  of  security. 

"  Great  Western  Extension  Atmospheric 
Railway  Company, 

October  27, 1845. 

••  To  G.  p.  Hill,  Esq.— In  considera- 
tion of  your  lending  and  advancing  to  us, 
the  undersigned,  the  sum  of  2,0001.,  we 
hereby,  jointly  and  severally,  guarantee  to 
you  the  repayment  of  the  same,  with  in- 
terest at  bl.  per  cent,  per  annum,  within 
three  months  from  the  date  hereof." 

On  the  28th  of  November  1845,  the 
directors  of  the  Tring  Company  passed  the 
following  resolution  :  '*  Resolved,  that  the 
sum  of  5001.  be  lent  to  the  Great  Western 
Extension  Atmospheric  Railway  Company, 
on  the  guarantie  given  to  Mr.  Hill,  on 

(1)  This  case  was  heard,  among  others  forming 
a  Ust  of  ^motions  from  the  courts  of  the  several 
Vice  Chancellors,  their  Lordships  haying  consented 
to  dispose  of  them,  in  order  to  clear  off  the  busineaa 
before  the  long  Yaoation. 
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behalf  of  tbe  company,  the  solicitor  un- 
dertaking to  produce  the  500/.,  whenever 
wanted  for  the  purposes  of  this  company, 
at  a  week's  notice.*'  On  the  same  day, 
500/.,  part  of  the  assets  of  the  Tring  Com- 
pany, was  lent  to  the  Atmospheric  Com- 
pany; and  the  following  memorandum, 
signed  by  ten  out  of  the  twenty-one  direc- 
tors of  the  Atmospheric  Company,  was 
delivered  to  Mr.  Hill,  as  solicitor  of  the 
Tring  Company,  by  way  of  security. 

*'  Great  Western  Extension  Atmoflpherie 
Railway  Company. 

"  To  Mr.  G.  P.  Hill. — In  consideration 
of  your  advancing  and  lending  to  us  500/., 
we  hereby  jointly  and  severally  promise 
and  undertake  to  repay  to  you  that  sum, 
with  5/.  per  cent,  interest,  on  the  1st  day  of 
February  next.  Dated  the  28th  of  No- 
vember 1845." 

The  2,500/.  thus  lent  was  applied,  as 
one  side  asserted,  and,  as  to  the  much 
greater  part,  as  the  other  side  admitted,  to 
the  purposes  of  the  Atmospheric  Company. 

On  the  27th  of  July  1849,  the  Atmo- 
spheric Company  was  ordered  to  be  wound 
up;  and  on  the  23rd  of  November  fol- 
lowing, an  official  manager  was  appointed, 
and  the  Tring  Company,  having  also  been 
ordered  to  be  wound  up,  Mr.  Wryghte, 
who  was  chosen  official  manager,  brought 
into  the  Master's  office  an  affidavit  to 
prove  a  debt  of  2,500/.  against  the  At- 
mospheric Company,  being  the  sum  so 
advanced  under  the  before-mentioned  gua- 
ranties, the  whole  of  which  then  remained 
due  and  owing  to  the  Tring  Company. 

After  two  appointments  for  hearing,  the 
claim  was,  on  the  6th  of  February  1852, 
disallowed  *'  for  want  of  evidence,  and  as 
being  barred  by  the  Statute  of  Limitations." 
An  appeal  was  presented,  and  Vice  Chan- 
cellor Parker  sent  the  case  back  to  the 
Master,  on  the  question  of  the  Statute  of 
Limitations,  to  review  his  decision.  On 
the  6th  of  June,  the  case  was  argued  before 
the  Master;  and  Lloyd* s  case (2)  being 
cited,  leave  was  given  to  Mr.  Wryghte  to 
carry  in  an  amended  claim,  giving  due 
notice  to  the  parties  intended  to  be  charged. 
On  the  17th  of  the  same  month  he  carried 
in  the  following:  " The  said  W.  C.  Wryghte, 
as    such    official    manager    as    aforesaid, 


claims  of  the  following  parties,  as  contri- 
butories  in  the  above-mentioned  Grreat 
Western  Extension  Atmospheric  Railway 
Company,  that  is  to  say,  (^e  nine  persons 
who  signed  the  first  guarantie,)  being  the 
persons  who  signed  the  guarantie  of  ike 
27th  of  October  1845,  and  who  have  been 
settled  on  the  list  of  contributories  of  the 
said  company  as  contributories  thereof 
the  sum  of  2,000/.,  with  interest  thereon 
from  the  27th  of  October  1845  until  pay- 
ment, for  money  lent  and  advanced  on  the 
said  27th  of  October  1845,  by  the  di- 
rectors of  the  Tring,  Reading,  and  Basing- 
stoke Railway  Company,  to  and  for  the 
use  of  the  Great  Western  Extension  At- 
mospheric Railway  Company,  of  which 
company  the  said  several  persons  were 
then  directors. '  *  The  claim  then  went  on  i n 
like  manner  concerning  the  500/.,  and  the 
directors  who  signed  the  guarantie  of  the 
28th  of  November  1845.  Notice  having 
been  duly  served  on  all  parties  proper  to 
be  served,  the  matter  came  on  before  the 
Master,  and  he  disallowed  the  claim,  on 
the  ground  that  the  Winding-up  Acts  did 
not  give  him  any  jurisdiction  in  respect  of 
claims  against  individuals ;  whereupon  the 
present  appeal  was  presented,  and  was  set 
down  for  hearing  before  Vice  Chancellor 
Parker. 

Mr,  Daniel  and  Mr.  Roxburgh^  for  the 
appellant. — This  claim  was  originally  made 
against  the  company ;  but,  subsequently, 
it  was  carried  in  against  the  members  of 
the  body  of  directors  of  the  Atmospheric 
Company,  who  signed  the  guarantie ;  and 
it  was  so,  on  the  authority  of  Lloyd's 
case,  decided  by  one  of  your  Lordships, 
when  a  Vice  Chancellor,  where  it  is  under- 
stood to  have  been  laid  down  that  though 
a  claim  cannot  be  proved  against  a  com- 
pany, it  may  be  proved  against  the  indi- 
viduals who  have  made  themselves  liable. 
Here  some  of  the  directors  have  so  d<ine 
by  signing  the  guaranties ;  and  who,  with 
the  other  nine  directors,  form  the  body  of 
contributories  on  the  list,  as  liable  for 
the  debts  of  the  company.  The  same 
principle  seems  to  be  admitted  in  Carriek*s 
case(S).  Nothing  could  be  more  jost 
than   that  the  parties   who   signed  theae 


(2)  1  Sim.  N.S.  248. 


(3)  1  Sim.  N.S.  505, 
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guaranties  should  be  made  liable,  and 
nothing  could  be  more  inequitable  than 
to  hold  that  they  are  not  liable  in  pro- 
ceedings under  the  Winding-up  Acts, 
merely  on  the  supposed  ground  of  want  of 
jurisdiction,  since  it  is  not  disputed  that 
the  money  was  applied  and  expended  in 
the  affairs  of  the  company  directed  under 
the  order  to  be  wound  up.  Although 
strictly  it  is  money  due  from  a  certain 
number  of  individuals  who  were  directors 
of  the  Atmospheric  Company,  still  it  was 
in  justice  one  which  should  be  provided 
for  under  the  winding-up  proceedings 
against  that  company. 

[Lord  Justice  Knight  Bruce. — It 
seems  admitted  that  this  cannot  bind  the 
company.  Is  there  any  authority  for 
saying  that  such  a  proceeding  is  within 
the  scope  of  these  acts  of  parliament? 
How  is  it  possible  to  say  a  man  can  be 
admitted  as  a  creditor  whose  claim  is  not 
against  the  whole  company?  A  claim 
against  a  company,  for  a  debt  incurred  by 
its  agent,  with  its  authority,  is  a  very  dif- 
ferent thing,  and  such  a  claim  we  should 
readily  attend  to.] 

It  is  admitted  that  the  demand  is  against 
the  directors  who  signed  the  guarantie, 
and  not  against  the  association  as  a  body ; 
but  still  it  is  no  more  than  just  and 
equitable  that,  the  money  having  been  ex- 
pended for  the  whole  body  of  the  company, 
the  claim  should  be  admitted  under  the 
Winding-up  Acts. 

[Lord  Justice  Lord  Cranworth. — 
All  that  I  decided  in  Lloyd^s  case  and 
Carriers  case  was  this,  that  where  an 
attempt  is  made  to  prove  against  the  whole 
body  of  contributories  a  debt  which  has 
been  contracted  by  some  of  them,  it  is 
necessary,  before  the  debt  can  be  admitted, 
to  shew  that  it  was  authorized  to  be  con- 
tracted, either  expressly  or  impliedly,  by 
the  whole  body.  I  have  never  decided 
that,  under  a  winding-up  order,  a  debt  or 
claim  can  be  proved  against  one  out  of  a 
body  of  contributories,  unless  the  debt  has 
been  authorized,  so  as  to  bind  the  whole.] 

Certainly  the  interpretation  which  has 
been  mentioned  in  argument  must  have 
been  impressed  on  the  mind  of  the  Master, 
when  he,  upon  Lloyd's  ease  being  cited  to 
him,  consented  to  permit  Mr.  Wryghte  to 
take  in  the  amended  claim. 

Nbw  Seribs,  XXL— Ohaho. 


Lord  Justice  Knight  Bruce. — The 
company  or  association  in  this  case  directed 
to  be  wound  up,  is  the  Great  Western 
Extension  Atmospheric  Railway  Com- 
pany. It  seems,  the  other  company  now 
claim,  or  at  one  time  supposed  themselves, 
to  be  creditors  of  the  company  to  be 
wound  up.  That  may  or  not  have  been 
so ;  or,  being  so,  the  question  is  not  before 
us.  The  question  raised  before  us  is, 
whether,  under  the  order  directing  the 
winding  up  of  the  company,  which  I  have 
mentioned,  the  Master  could  take  cogni- 
zance of  a  demand  not  alleged  to  be  due 
from  the  company,  but  from  some,  and 
only  some,  of  the  persons  members  of  it. 
My  opinion  is,  that  the  Master  has  no 
jurisdiction  to  enter  into  such  a  question. 
It  has  been  said  to  be  convenient  and  just 
that  it  should  be  so,  inasmuch  as  in  this  par- 
ticular instance  the  money  was  applied  for 
the  purposes  of  the  company.  That  cir- 
cumstance can  make  no  difference  in  the 
principle,  or  in  the  rights  of  the  persons 
cognizant  of  the  transaction ;  and  con- 
cerning a  debt  of  the  company,  the  pur- 
pose for  which  it  is  applied  is  absolutely 
immaterial.  If  such  a  demand  is  to  be 
admitted,  the  private  debts  of  every  indi- 
vidual contributory  might  be  brought  in 
under  the  order. 

Lord  Justice  Lord  Cranworth.  *- 1 
regret  if  anything  which  I  may  have  said 
extra-judicially  in  Lloyd's  case  should 
have  led  to  the  construction  which  has 
been  put  upon  it.  In  that  case,  if  I  re- 
member rightly,  the  Master  declined  to 
admit  a  claim  as  a  debt  unless  it  were 
shewn  that  the  company,  or  some  of  the 
contributories,  were  liable  to  it;  but  he 
admitted  it  was  a  claim.  An  application 
was  made  to  me,  when  Vice  Chancellor,  to 
reverse  what  had  been  done  by  the  Master, 
and  to  adopt  the  claim  as  a  debt.  I  re- 
fused, and  at  the  same  time  expressed  a 
doubt  whether  the  Master  had  not  gone 
too  far  in  admitting  it  as  a  claim.  I 
thought  that,  before  admitting  either  a 
claim  or  a  debt,  it  was  necessary  to  shew 
not  only  that  there  was  a  creditor,  but 
also  that  there  was  a  debtor ;  and,  what  is 
perhaps  more  material,  to  go  on  and  shew 
that  the  debtor  was  a  debtor  whose  debts 
were  to  be  wound  up  under  the  order.  The 
language  attributed  to  me  by  the  report  of 
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the  case  Beems  to  have  led  to  the  inference 
that  I  also  meant  to  say  that  the  Master 
might  admit  a  claim  against  individuals 
forming  part  only  of  the  company,  if  they 
alone  were  the  parties  liahle.  If  the  lan- 
guage of  the  report  bears  that  construc- 
tion, it  is  to  be  regretted  that  what  was 
meant  has  been  couched  in  language  so 
inaccurate.  All  I  intended  to  decide  or 
say  was,  that  the  claim  should  not  be 
admitted  as  a  proof,  and  that  I  doubted 
whether  it  ought  to  be  admitted  as  a  claim 
until  it  had  been  shewn  that  the  parties 
sought  to  be  charged  were  the  parties 
liable  to  the  demand.  The  order  now  to 
be  made  will  be,  that  the  appeal  motion 
be  dismissed,  with  costs,  but  without  pre- 
judice to  any  application  which  may  be 
made  to  the  Master  to  prove  the  debt 
against  the  company  or  association  di- 
rected to  be  wound  up. 


LOBDS  JUBTICBS.^ 

1852.  >     In  re  hart. 

June  4.       J 

Lunacy — Taxation  of  Solicitor's  BilL 

Solicitors^  who  claimed  costs  for  taking 
out  the  commission,  and  for  other  business  in 
the  lunacy,  obtained  an  order  for  taxation, 
but  did  not  tax.  Five  years  after  the  order 
the  lunatic  died,  leaving  real  estate,  but  no 
personal  property.  The  solicitors  sued  the 
committees  at  law,  but  they  set  up  the  Statute 
of  Limitations,  and  the  action  failed.  The 
solicitors  now  presented  a  petition,  praying 
an  order  for  taxation,  with  a  view  to  pro^ 
ceedings  to  make  the  real  estate  liable,  and 
the  Court  made  the  order,  but  without  pre* 
judice  to  any  question  whether  the  peti" 
turners  had  any  claim  on  the  lunatic*s  estate. 

This  was  a  petition  presented  in  the 
lunacy  by  a  firm  of  solicitors,  praying  an 
order  for  the  taxation  of  their  bill  of  costs. 

Mr.  Prendergast,  in  support  of  the  peti- 
tion, stated  that  he  would  admit  in  the 
outset,  that  the  petition  was  presented  with 
the  view  to  some  proceedings  by  bill  or 
claim,  or  otherwise  to  enforce  the  demand 
of  the  petitioners  against  the  real  estate  of 
the  lunatic,  he  having  died  without  leaving 
any  personalty.      The   petitioners  meant 


to  endeavour,  in  such  way  as  they  might 
be  advised,  to  establish  their  claim  as  a 
charge  on  the  real  estate.  The  circum- 
stances under  which  the  petition  was  pre- 
sented were  of  a  peculiar  nature.  Before 
the  lunacy,  these  solicitors  were  employed 
by  the  persons  who  were  afterwards  ap- 
pointed committees  to  take  out  and  prose- 
cute the  commission,  and  after  their  ap- 
pointment the  solicitors  were  still  employed 
by  the  committees  in  the  matter  of  the 
lunacy,  and  it  was  in  this  business  before 
and  in  the  lunacy  that  the  costs  now 
claimed  were  incurred.  In  1842,  the  peti- 
tioners obtained  an  order  to  tax  their  bill 
of  costs,  but  no  taxation  actually  took 
place  during  the  life  of  the  lunatic,  who 
did  not  die  imtil  1847.  After  that  event, 
the  petitioners  required  payment  from  the 
committees,  but  they  declined  to  accede  to 
the  demand  on  the  ground  that  the  lunatic 
left  no  personal  estate  to  meet  it,  where- 
upon the  petitioners  brought  an  action 
against  the  committees  personally,  as  the 
persons  who  had  employed  them  in  the 
business ;  but  a  plea  of  the  Statute  of  Limit- 
ations was  put  in,  and  the  plaintiffs  flailed. 
In  this  state  of  circumstances  the  peti- 
tioners submitted  to  the  Court  that,  as  the 
costs  had  been  incurred  for  the  benefit  and 
protection  of  the  lunatic,  and  as  be  left 
real  estate,  that  estate  ought  to  be  rendered 
in  some  manner  liable  to  the  payment  of 
so  just  a  demand.  In  Williams  v.  Went' 
worth  (1)  a  bill  was  filed  by  a  party  who 
had  petitioned  for  a  commission  of  lunacy, 
under  which  the  lunacy  was  established, 
and  on  traverse  was  confirmed,  and  an 
order  was  made  for  the  taxation  of  costs, 
but  before  taxation  the  lunatic  died.  Sub- 
sequently, a  new  order  for  taxation  was 
made,  and  the  costs  were  taxed  at  a  stated 
sum,  and  an  order  was  made  declaring  that 
the  costs  had  been  properly  incurred  for  the 
benefit  of  the  lunatic ;  the  bill  was  filed 
by  this  person,  on  behalf  of  himself  and  all 
other  the  creditors  of  the  lunatic,  in  order 
to  obtain  payment  out  of  the  real  and  per- 
sonal estate.  A  demurrer  to  the  bill  was 
overruled,  the  Master  of  the  Rolls  deciding 
that  where  monies  are  expended  for  the 
necessary  protection  of  the  person  and 
estate  of  a  lunatic,  the  law  will  raise  an 

(1)  5  Beav.  32^. 
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implied  contract,  and  give  a  valid  demand 
or  debt  against  the  lunatic  or  his  estate ; 
and  it  was  there  further  held,  that  the  costs 
were  to  be  raised  out  of  the  real  estate  if 
the  personal  estate  should  be  deficient. 
The  reasons  given  by  his  Lordship  in  his 
judgment  in  that  case  applied  equally  here. 
In  the  case  of  Tayler  v.  Tayler{2)  the 
same  principle  was  recognized,  although 
the  Lord  Chancellor  there  did  not  deal 
with  the  costs  as  being  in  the  nature  of 
a  lien,  but  because,  there  being  a  cause, 
and  the  fund  being  in  that  cause,  it  could 
not  be  dealt  with  or  got  at  without  the  aid 
of  the  Court,  and  he  declared  that  he  saw 
no  reason  for  not  making  the  order,  "  the 
costs  being  in  equity  a  charge  on  the 
estate." 

Mr,  Grenside^  for  the  committees,  the 
respondents,  argued  that,  as  there  was  al- 
ready an  order  for  taxation,  there  was  no 
necessity  for  the  petition.  On  that  ground, 
therefore,  it  ought  to  be  dismissed.  The 
Court  would  not  lend  facilities  to  the 
harassing  the  committees,  who,  in  the  exer- 
cise of  their  duty  having  pleaded,  and  sue* 
cessfully,  the  Statute  of  Limitations  to  the 
action,  would  be  equally  certain  to  succeed 
in  a  similar  plea  to  any  bill  or  other  pro- 
ceeding in  this  court.  Whatever  object 
might  be  in  view,  and  however  that  object 
might  hereafter  be  sought  to  be  effected,  it 
was,  in  truth,  an  endeavour  to  do  indi- 
rectly what  could  not  succeed  directly. 
If  the  Court  were  to  make  any  order  on 
the  petition,  the  petitioners  would  deal 
with  it  as  a  sort  of  recognition  of  their 
right  against  the  real  estate  of  the  deceased 
lunatic. 

Lord  Justice  Knight  Bruce. — If  this 
be  an  honest  demand,  and  no  part  of  the 
argument  goes  the  length  of  impeaching 
its  honesty,  it  is  as  hard  a  case  upon  the 
petitioners  as  I  ever  heard  of.  If  the 
action  failed  by  reason  of  the  Statute  of 
Limitations,  so  any  suit  here  must  share 
the  same  fate ;  and  although  the  Court  is 
certainly  in  favour,  if  it  has  a  prejudice, 
of  common  honesty,  it  has  no  jurisdiction 
to  make  any  declaration  of  charge,  but  it 
can  direct  the  taxation  of  costs,  and  order 
the  remainder  of  the  petition  to  stand  over, 

(2)  3  Mac.  &  6.  426. 


reserving  the  consideration  of  all  questions 
of  costs  of  this  matter. 

Lord  Justice  Lord  Cranworth  inti- 
mated his  concurrence. 

The  order  ultimately  made  was  to  direct 
the  taxation  of  the  costs,  and  that  the 
Master  should  distinguish  those  incurred 
before  from  those  incurred  after  the  death 
of  the  lunatic,  and  that  the  remainder  of 
the  petition  should  stand  over.  And,  at 
the  su^^tion  of  the  counsel  for  the  re- 
spondents, the  order  was  to  be  without 
prejudice  to  any  question  whether  the 
petitioners  had  any  claim  against  the  assets 
of  the  lunatic.  The  Master  was  also  di- 
rected to  be  at  liberty  to  state  any  special 
circumstances  which  might  arise  on  the 
taxation. 


sa,  V.C.I 
,25,28./ 


BLANK  9.  BELL. 


Parker 
June  9 

Will — Construction — Gift  of  Dividends 
—  Life  Interest — Enjoyment  in  Specie'-^ 
Charge  of  Debts, 

A  testator  gave  the  residue  of  his  estate 
to  trustees  upon  trust  to  pay  the  dividends  of 
1,5002.  consols  to  A.  for  life^  and,  after  his 
deaths  to  divide  the  dividends  of  the  said 
sum  equally  between  his  wife  E,  B,  and 
his  niece  F.  R^  and  the  survivor  of  them. 
The  testator  gave  aU  the  residue  of  his 
estate  to  his  wife  E,  B,  for  life,  with  r«- 
mainder  to  his  niece  F.  R,  for  life,  with 
remainders  over,  F,  R,  died  : — Held,  that 
E,  B,  was  entitled  only  to  a  life  estate  in 
the  1,500Z.  consols,  and  was  not  entitled  to 
the  principal, 

A  testator  gave  all  the  residue  of  his  real 
and  personal  estate  to  trustees  upon  trust  to 
pay  certain  specified  legacies,  and  then,  as 
to  all  the  rest,  residue,  and  remainder  of 
his  freehold,  copyhold  and  leasehold  estates^ 
and  all  other  his  estate  and  effects,  upon 
trust  to  pay  the  dividends,  interest,  rents, 
profits  and  annual  produce  to  his  wife  for 
her  life.  The  testator  at  his  death  was 
possessed  of  leaseholds,  shares  in  companies 
and  Dutch  bonds : — Held,  that  the  widow 
was  entitled  to  the  enjoyment  of  the  lease-" 
holds  in  specie,  but  not  of  the  shares  or  Dutch 
bonds. 

A  testator  directed  his  debts  to  be  paid^ 
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and  then  gave  all  his  real  and  personal 
estate  to  trustees  upon  trust  to  pay  certain 
legacies,  and  then  declared  certain  trusts  of 
all  the  rest,  residue  and  remainder  of  his 
freehold,  copyhold  and  leasehold  estates,  and 
all  other  his  estate  and  effects : — Held,  that 
the  personal  estate  was  the  primary  fund 
for  the  payment  of  the  debts  and  legacies; 
and  that  the  real  estate  was  only  charged 
with  them  as  a  subsidiary  fund, 

Thomas  Blann,  by  his  will  dated  the 
15  th  of  December  1842,  directed  all  his 
debts  and  funeral  and  testamentary  ex* 
penses  to  be  paid  and  satisfied  ;  and  then 
appointed  certain  persons  to  be  his  exe- 
cutors; and  then  gave  the  specific  and 
pecuniary  legacies  therein  mentioned.  The 
will  then  proceeded  as  follows  :— -**  And 
as  to  all  the  residue  of  my  estate  and 
efiects  whatsoever  and  wheresoever,  whe- 
ther consisting  of  freehold,  leasehold,  or 
copyhold  estates,  money  in  the  public 
stocks  or  funds,  and  all  other  monies  or 
securities  for  money,  I  give,  devise  and 
bequeath  the  same  to  my  said  wife  Edith 
filann,  and  the  said  J.  T.  Bell,  W.  Manses, 
and  J.  R.  Bell,  their  heirs,  executors,  or 
administrators,  and  I  direct  them  to  stand 
and  be  possessed  thereof,  upon  the  trusts 
following,  that  is  to  say,  upon  trust  to 
pay  the  dividends  of  1,5001.  SI,  per  cent, 
reduced  Bank  annuities  to  Mrs.  Sarah 
Twitchin  of,  &c.,  for  her  life ;  and,  at  her 
decease,  I  direct  the  dividends  arising 
from  the  said  sum  of  1,500/.  3/.  per  cent, 
reduced  Bank  annuities,  to  be  equally 
divided  between  my  said  wife  Edith  Blann, 
and  my  niece  Frances  Rayner,  and  the 
survivor  of  them."— [The  will  then  con- 
tained gifts  of  three  other  sums  of  stock 
for  three  other  persons  for  their  lives, 
with  a  direction  that  at  the  decease  of 
each  annuitant  the  dividends  should  be 
equally  divided  between  his  said  wife 
Edith  Blann  and  his  said  niece  Frances 
Rayner,  and  the  survivor  of  them.] 
And  upon  trust  to  pay  to  Frances  Ray- 
ner, my  niece,  the  dividends  of  8,000/. 
8/.  per  cent,  consolidated  Bank  annuities 
for  her  life,  and,  upon  trust,  in  case  of 
the  death  of  the  said  Frances  Rayner, 
leaving  issue,"  &c.»-[Here  followed  a 
trust  for  the  issue  of  his  niece.]  '*And, 
as  to  all  the  rest,  residue,  and  remainder 


of  my  freehold,  copyhold,  and  leasehold 
estates,  and  all  other  my  estate  and  effects, 
subject  to  such  power  of  appointment  as 
is  hereby  vested  in  my  said  wife,  upon 
trust  to  pay  the  dividends,  interests,  rents, 
profits,  and  annual  produce  thereof  to  my 
said  wife  Edith  Blann,  or  otherwise  per- 
mit and  suffer  her  to  receive,  take  and  en- 
joy the  same  for  and  during  the  term  of 
her  natural  life." 

The  will  then  proceeded  to  direct  that, 
after  the  death  of  his  wife,  1,000/.  should 
be  made  subject  to  her  appointment  by 
will,  and  that  the  income  of  the  residue 
should  be  paid  to  his  niece  Frances  Rayner 
for  life,  and  that  the  capital  should  be 
divided  among  her  children,  as  therein 
mentioned,  and,  in  default  of  children, 
should  go  to  certain  charities. 

The  testator  died  in  1846.  Part  of  his 
personal  estate  at  his  death  consisted  of 
canal  shares,  Dutch  bonds,  shares  in  as- 
surance companies,  and  leasehold  property. 
Mrs.  Twitchin  the  annuitant  died,  and 
Frances  Rayner  the  testator's  niece  also 
died. 

The  bill  was  filed  by  Mrs.  Blann  for  the 
administration  of  the  estate  of  the  testator. 

Three  questions  were  raised  in  the  suit : 
first,  whether,  by  the  gift  to  Mrs.  Blann  of 
the  dividends  of  the  1,5001.  stock,  she  was 
entitled  to  the  stock  itself ;  secondly,  whe- 
ther Mrs.  Blann,  as  tenant  for  life  of  the 
residue,  was  entitled  in  specie  to  the  en- 
joyment of  the  leaseholds,  Dutch  bonds 
and  shares ;  and  thirdly,  whether  the  real 
estate  of  the  testator  was  to  contribute 
pari  passu  with  the  personal  estate  to  the 
payment  of  the  debts  and  legacies. 

Mr.  Molina  and  Mr.  CoI/im,  for  the 

plaintiff. 

Mr.  Bacon,  Mr.  Little,  Mr.  Walker, 
Mr.  Giffard,  Mr.  mOeock,  Mr.  Smith, 
Mr.  J.  Russell  and  Mr,  Yomnge,  for  other 
parties. 

The  following  cases  were  cited. — 

On  the  question  whether  the  gift  of  the 
dividends  amounted  to  a  gift  of  the  stock, 
Innes  v.  Mitchell,  6  Yes.  464. 
Adamson  v.  Armitage,  19  Yes.  416. 
Soames  v.  Martin,  10  Sim.  287  ;  >•  ^* 
8  Law  J.  Rep.  (n.s.)  Chanc.  367* 
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Cook9  V.  Bowler ^  2  Keen,  54 ;  8.  c.  5 

Law  J.  Rep.  (n.s.)  Chanc.  250. 
KUvington  ▼•  Gray,  2  Sim.  &  S.  396. 

On  the  question  whether  the  plaintiff 
was  entitled  to  the  income  of  the  lease- 
holds, the  canal  and  assurance  shares,  and 
the  Dutch  bonds — 

The  cases  cited  in  2  Roper  on  Legacies^ 

1344. 
Mills  ▼.  MillSf  7  Sim.  501 ;  s.  c.  4  Law 

J.  Rep.  (n.s.)  Chanc.  266. 
Benn  v.  Dixon,  10  Sim.  636 ;  s.  c.  9 

Law  J.  Rep.  (n.s.)  Chanc.  259. 
Sutherland  v.  Cooke,  1  Coll.  498 ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  71* 
Hunt  V.  Seott,  1  De  Gex  &  S.  219. 
Burton  v.  Mount,  2  Ibid.  383. 
Chambers  v.  Chambers,  15  Sim.  183 ; 

s.  c.  15  Law  J.  Rep.  (n.s.)  Chanc. 

318. 

On  the  question  of  the  real  estate  con- 
tributing pari  passu  with    the    personal 
estate- 
Cole  V.  Turner,  4  Russ.  376 ;    s.  c.  6 

Law  J.  Rep.  Chanc.  101. 
Roberts  v.  Walker,  1  Russ.  &  M.  752. 
Ball  V.  Harris,  4  Myl.  &  Cr.  264 ; 
8.  c.  8  Law  J.  Rep.  (n.s.)  Chanc. 
1 14 ;  and 
Young  v.  Hassard,  1  J.  &  Lat.  466. 

Parker,  V.C.^The  first  question  here 
is  as  to  the  annuities ;  one  of  which  has 
fallen  in  by  the  death  of  Sarah  Twitchin, 
the  annuitant.  The  testator  gives  all  his 
real  and  personal  property  to  trustees  on 
the  trusts  following :  to  pay  the  dividends 
of  1,5001.  31.  per  cent,  reduced  Bank 
annuities  to  Sarah  Twitchin  for  life ;  and, 
at  her  death,  he  directs  the  dividends  of 
that  sum  to  be  equally  divided  between 
his  wife  Edith  Blann  and  his  niece  Frances 
Ray ner,  or  the  survivor  of  them .  There  are 
several  other  gifts  in  the  same  words.  The 
question  is,  whether  he  gave  Edith  Blann, 
who  is  the  survivor,  an  absolute  interest 
or  an  interest  only  for  her  life.  No  doubt 
the  general  rule  is,  that  an  unqualified 
gift  of  the  income  of  a  fund  confers  an 
absolute,  and  not  merely  a  life,  interest  in 
the  principal ;  but  it  is  always  a  question  of 
construction  on  a  will  to  discover  whether 


the  testator  did  or  not  intend  to  give  more 
than  a  life  interest.  Upon  this  point 
several  authorities  have  been  cited.  It  is 
not  a  very  strong  rule  which  gives  an 
absolute  interest  in  such  cases.  The  Court 
is  obliged  to  find  out  the  intention  of  the 
testator  from  the  words  in  which  he  has 
expressed  it.  Here  the  words  are,  '*  I 
direct  the  dividends  arising  from  the  said 
sum  of  1,5002.  Zl.  per  cent,  reduced  Bank 
annuities  to  be  equally  divided  between 
my  said  wife  Edith  Blann  and  my  niece 
Frances  Rayner,  and  the  survivor  of  them." 
The  dividends  are,  under  this  direction,  to  be 
from  time  to  time  divided  between  these  two 
persons,  and  the  survivor  of  them.  That 
means  that  the  two  were  to  take  together, 
and  that  the  survivor,  after  the  death  of 
either,  was  to  have  the  whole.  It  appears 
to  me  that  the  enjoyment  of  these  dividends 
in  succession  was  to  be  to  the  two  for  life, 
and  then  to  the  survivor  for  an  interest, 
which  must  be  the  same.  To  this  it  is  to  be 
added,  that  the  general  scheme  of  the  will 
is  to  give  life  interests  to  these  same  par* 
ties.  I  think  that  there  can  be  little  doubt 
that  a  life  interest  only  in  this  annuity  is 
taken  by  the  survivor.  There  must  be  a 
declaration  that  the  plaintiff  is  entitled  for 
her  life  only  to  the  dividends  of  1,500/. 
have  32.  per  cent,  reduced  Bank  annuities 
which  had  been  set  at  liberty  by  the  death 
of  Sarah  Twitchin. 

The  next  question  is,  what  should  be 
the  course  of  administration  of  the  real 
and  personal  estate  in  this  case.  First,  as  to 
the  real  estate.  It  has  been  contended 
that  the  testator  has  shewn  an  intention 
that  the  real  and  personal  estate  should  be 
liable  pari  passu  to  the  pecuniary  charges 
in  the  will.  I  do  not  think  that  there  is 
any  ground  for  that  argument.  The  tes* 
tator  begins  by  directing  his  debts  to  be 
paid.  He  then  gives  specific  and  pecu- 
niary legacies,  and  then  gives  all  his  estate 
(enumerating  it)  to  trustees,  upon  trust 
to  pay  the  dividends  of  certain  portions, 
(which  are  general  and  not  specific  be- 
quests) ;  and  then  as  to  the  rest,  residue,  and 
remainder  "  of  my  freehold,  copyhold,  and 
leasehold  estates,  and  all  other  my  estate 
and  effects,"  subject  to  such  power  of 
appointment  as  therein  mentioned,  he 
gives  the  same  upon  certain  trusts,  which 
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he  proceeds  to  point  out.  It  appears  to 
me  that  the  ordinary  rule  as  to  the  admi- 
nistration of  real  and  personal  estate  must 
apply  here.  The  personal  estate'  is  the 
primary  fund  for  the  payment  of  dehts  and 
legacies,  and  the  real  estate  is  charged  as 
a  subsidiary  fund,  which  must  mean  with 
what  remains  due  after  the  application  of 
the  personal  property  in  a  due  course  of 
administration.  Roberts  v.  Walker  was 
referred  to  on  this  point.  It  was  the  first 
authority  of  the  kind,  and  perhaps  it  is  not 
altogether  to  be  reconciled  with  other  cases. 
The  will  there  contained  a  direction  to  sell 
the  real  estate.  Here  there  is  no  direction 
to  sell,  but  the  testator  seems  to  assume 
that,  after  his  estate  is  administered  to  the 
point  of  paying  his  debts  and  legacies,  the 
real  estate  will  be  remaining.  Then  Young 
Y.  Hassard  was  cited.  That  case  appears 
not  to  be  applicable  to  this  subject  at  all. 
The  property  in  this  case  appears  to  me 
to  be  subject  to  the  ordinary  rule  of  ad- 
ministration. The  additional  authority  of 
Boughton  v.  James  (I)  seems  to  me  to  re- 
lieve the  question  from  all  doubt.  The  real 
estate  is  not  to  be  applied  until  the  per- 
sonal estate  is  found  to  be  deficient. 

The  next  question  is,  what  should  be 
the  course  of  administration  of  the  per- 
sonal estate.  Upon  this,  two  points  arise 
for  consideration.  The  first  is,  as  to  the 
interest  of  the  tenant  for  life  in  the  lease- 
holds, which  are  a  wearing-out  property ; 
and  the  second,  as  to  that  part  of  the  per- 
sonal estate,  which,  though  not  a  wearing- 
out  fund,  is  not  invested  upon  such  security 
as  this  Court  would  approve,  and  yet  may 
yield  to  the  tenant  for  life  a  larger  income 
than  the  ordinary  investment  would  pro- 
duce. Whether  the  tenant  for  life  is  to 
have  more  than  this  is  settled  to  be  a 
question  of  intention  to  be  ascertained 
from  the  whole  will.  The  general  rule  is, 
that  an  even  hand  is  to  be  held  between 
the  tenant  for  life  and  those  in  remainder. 
Everything  should  be  turned  into  a  general 
fund,  and  the  whole  should  be  preserved 
for  those  entitled  in  remainder.  The  result 
of  the  authorities  is,  that  the  applicability 
of  the  rule  in  a  particular  case  is  to  be 
ascertained  by  construing  the  whole  will 

(i)  lColL26. 


according  to  the  directions  given  by  the 
testator.  No  direction  is  to  be  found  in 
this  will  that  all  the  property  is  to  be 
converted.  It  appears  to  me  that  with 
respect  to  the  leaseholds,  this  Court  must 
consider  that  there  is  no  doubt.  The 
testator  assumed  that  there  would  be  free- 
holds, copyholds,  and  leaseholds,  not  re- 
quired for  the  purposes  of  administration, 
and  he  directed  the  payment  of  "  the  divi- 
dends, interests,  rents,  profits,  and  annual 
produce  thereof,"  to  be  made  to  his  wife. 
I  do  not  see  how  the  testator  could,  in 
clearer  terms,  have  said  that  his  wife  was 
to  have  a  life  interest  in  the  leasehold  pro- 
perty, and  that  it  was  not  to  be  converted. 
It  is  a  difierent  question  as  to  the  insur- 
ance and  canal  shares  and  Dutch  funds. 
No  direction  is  given  that  property  of  that 
kind  should  remain  in  specie.  I  think 
that  they  must  be  made  subject  to  the 
general  rule  and  converted,  and  that  the 
produce  must  be  invested  in  the  funds  of 
which  the  Court  approves  for  that  purpose. 
I  do  not  know  whether  the  question  of 
contribution  of  the  leaseholds  to  the  pay- 
ment of  debts  and  legacies  arises,  but  it 
may  be  reserved. 


Parker,  V.C. 

June  29 

July  2 


vr.c.") 


WAITE  V,  COMBES. 


Will — Constrtictum — Monies, 

A  testator^  by  his  will,  appointed  A.  and 
B,  to  be  his  executors,  to  take  and  receive 
aU  monies  that  might  be  in  his  possession,  or 
due  to  him  at  the  time  of  his  death,  to  he 
by  them  placed  in  the  funds  or  otherwise 
laid  out  on  security,  the  interest  thereof  to  be 
paid  to  his  wife  for  her  life,  and  directed 
them,  after  her  death,  to  divide  the  monies 
held  in  trust  by  them  between  his  two  nieces. 
The  testator  had  at  his  death  only  a  smaU 
balance  at  his  bankers,  and  the  sum  of  1 ,2001. 
consols : — Held,  that  the  consols  were  dis- 
posed of  by  the  will  under  the  terms  of 
monies. 

Thomas  Staning  made  his  will,  dated 
the  19th  of  August  1844,  which  was  in 
part  as  follows  :—*'  I,  Thomas  Staning,  of 
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&c.,  being  at  this  time  of  sound  mind  and 
good  understanding,  and  desirous  of  making 
a  settlement  of  my  affairs,  do  accordingly 
declare  the  contents  of  lliis  paper  to  be 
those  of  my  last  will,  putting  aside  and 
totally  doing  away  with  any  previous  will 
or  wills  made  by  me,  and  therefore  appoint 
William  Combes,  of  &c.  and  George  Clode, 
of  &c.  my  executors,  to  take  and  receive 
all  monies  that  may  be  in  my  possession 
or  due  to  me  at  the  time  of  my  decease, 
and  to  prosecute  for  the  recovery  of  the 
same  if  it  be  found  necessary,  to  be  by 
them  placed  in  the  British  funds,  or  other- 
wise laid  out  upon  such  security  as  they 
shall  deem  sufficient,  the  interest  arising 
from  which  to  be  received  and  paid  by 
them  yearly,  or  oftener  as  appears  best, 
unto  my  dear  wife  Caroline  Staning,  at 
this  time  living  with  me,  for  her  sole  use 
and  benefit,  but  that  only  during  her  life, 
she  having  but  a  life  interest  in  it,  and,  at 
her  death,  or  as  soon  afterwards  as  it  can 
be  done,  it  is  my  wish,  for  very  sufficient 
reasons,  and  I,  therefore,  authorize  my 
executors  to  divide  equally,  between  my 
two  nieces,  daughters  of  my  sister  Mrs. 
Ann  Combes,  of  Dorking,  or  to  their 
children,  or  the  child  or  children  of  either, 
supposing  one  of  them  not  to  have  any 
family  surviving,  all  such  monies  held  in 
trust  by  them,  and  which  my  nieces  or  their 
surviving  children  at  the  death  of  my  dear 
wife  Caroline  Staning  may  become  by 
virtue  of  this  my  will  entitled  to  in  ac- 
cordance with  the  wish  already  expressed 
by  me." 

The  testator  died  in  May  1846.  At  the 
time  of  the  death  of  the  testator  his  personal 
estate  consisted  only  of  some  furniture  of 
small  value,  a  small  balance  at  his  bankers, 
and  1,2001.  3  per  cent,  consols. 

This  was  a  claim  filed  by  the  nieces  of 
the  testator  against  his  executors.  The 
only  question  in  the  case  was,  whether  the 
l,200i.  stock  passed  by  the  gift  of  '*all 
the  testator*s  monies  in  his  possession  or 
due  to  him  at  his  decease." 

Mr.  E,  Webster^  for  the  plaintiffs,  cited 

Dicks  V.  Lambert^  4  Ves.  725. 
Legge  v.  Asgill,  Turn.  8c  R.  265,  n. 
Kendall  v.  Kendallf  4  Russ.  360  ;  s.  c. 

6  Law  J.  Rep.  Chanc.  111. 
Glendening  v.  Glendening^  9  Beav.  324. 


Mr,  Drewry  and  Mr.  Cadman  Jtmes^  for 
the  next-of-kin,  cited— 

Ommanney  v.  Butcher^  Turn.  &  R.  260. 
Hastings  v.  Hane^  6  Sim.  67. 
Gosden  v.  DoUerill,  1  Myl.  &  K.  56 ; 

s.  c.  2  Law  J.  Rep.  (n. 8.)  Chanc.  15. 
Rogers  v.  Thomas,  2  Keen,  8. 
DowsoH  V.  Gaskoin,  2  Keen,  14 ;  s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  295. 

Parker,  V.C. — This  is  a  claim  in  which 
a  question  of  construction  arises  upon  an 
exceedingly  informal  will.  It  appears  that 
the  testator,  at  the  time  of  his  death,  had 
a  sum  of  1,2002.  consols  standing  in  his 
name,  a  very  small  sum  of  money  at  his 
bankers,  and  some  furniture  of  the  value  of 
802.,  and  that  this  was  the  whole  of  his 
estate.  The  question  is,  whether  the  con- 
sols are  or  are  not  disposed  of.  Upon 
reading  the  will,  1  think  that  the  Court 
ought  to  come  to  the  conclusion  that  the 
will  disposes  of  the  whole.  It  is  obvious 
that  such  was  the  intention  of  the  testator, 
although  the  words  used  point  rather  to 
specific  portions  of  the  estate  than  to  the 
whole.  The  testator  commences  his  will 
thus  :^-**  I,  Thomas  Staning,  being  at  this 
time  of  sound  mind  and  good  understand- 
ing, and  desirous  of  making  a  settlement  of 
my  affairs,  do  accordingly  declare  the  con- 
tents of  this  paper  to  be  those  of  my  last 
will,  and,  therefore"  *^  he  then  appoints 
Combes  and  Clode  his  executors.  This  is 
the  language  of  a  man  who  is  about  to 
make  a  complete  disposition  of  the  whole 
of  his  property,  and  not  of  a  man  who  is 
about  to  die  intestate  as  to  a  considerable 
part  of  it.  There  are  no  words  of  gift  to 
the  executors  in  this  will.  After  having 
commenced  as  I  have  pointed  out,  the  tes- 
tator seems  to  assume  that  the  executors, 
by  their  appointment  alone,  would  have 
the  controul  of  his  property.  He  goes  on 
to  say — "  I  appoint  these  persons  my  ex- 
ecutors to  take  and  receive  all  monies  that 
may  be  in  my  possession  or  due  to  me  at 
the  time  of  my  decease,  and  to  prosecute 
for  the  recovery  of  the  same,  if  it  be  found 
necessary,  to  be  by  them  placed  in  the 
British  ftinds,  or  otherwise  laid  out  upon 
such  security  as  they  shall  deem  sufficient, 
the  interest  arising  from  which  to  be  re- 
ceived and  paid  by   them  yearly,"  and 
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80  on,  disposing  of  it.  Cases  were  re- 
ferred to  in  the  argument  on  this  point, 
and  I  add  to  them  the  case  of  Boys  y. 
Morgan  (1),  an  authority  to  shew  how 
unwilling  the  Court  is  to  consider  any 
portion  of  the  personal  estate  undisposed 
of.  The  whole  will  in  this  case  seems  to 
point  to  a  complete  disposition ;  but,  if  it 
were  not  so,  I  think  that  the  words  used 
are  sufficient  to  pass  the  consols  in  ques- 
tion. The  executors  are  "to  take  and 
receive  all  monies  that  may  be  in  his  pos- 
session or  due  to  him  at  the  time  of  his 
decease,  and  to  prosecute  for  the  recovery 
of  the  same,  if  it  be  found  necessary,  to  be 
by  them  placed  in  the  British  funds  or 
otherwise  laid  out  upon  such  security  as 
they  should  deem  sufficient."  Now  there 
is  no  doubt,  upon  the  authorities,  that  the 
word  "monies,"  in  a  gift  of  "monies" 
will  pass  stock  in  the  funds,  it  being  a 
question  of  construction  upon  the  whole 
will,  whether  the  testator  meant  to  use  the 
word  in  that  sense  or  not.  I  cannot  doubt 
that  the  words  "take  and  receive  all 
monies  in  my  possession  or  due  to  me  at 
the  time  of  my  decease,"  looking  at  the 
general  terms  of  the  will  and  the  autho- 
rities on  the  subject,  were  sufficient  to 
pass  this  stock.  Then  it  was  said,  with 
some  point,  that  the  direction  to  take  and 
receive  all  monies  in  his  possession  or  due 
to  him  at  the  time  of  his  decease,  cannot 
mean  to  refer  to  stock,  because  the  testator 
goes  on  to  direct  the  executors  to  prose- 
cute for  the  recovery  of  the  same,  if  it  be 
necessary,  to  be  by  them  placed  in  the 
British  funds  or  otiierwise  laid  out  upon 
such  security  as  they  should  deem  suffi- 
cient. To  consider  that  this  direction 
destroys  the  generality  of  the  word 
"  monies"  as  applicable  to  the  stock, 
would  be  to  take  an  advantage  of  a  slip  or 
inaccuracy  of  the  testator  in  wording  his 
will,  when,  in  fact,  the  meaning  is  obvious. 
If  he  intended  to  give  power  to  the  ex- 
ecutors to  invest  monies  not  invested,  d 
fortiori  he  must  have  intended  monies  which 
he  had  himself  invested  to  pass  by  the  will. 
Upon  the  executors  admitting  that  the 
debts  and  funeral  expenses  of  the  testator 
have  been  paid,  declare  that  the  plaintifis 
are  entitled  in  equal  moieties  to  the 
consols. 

<1)  8  Myl.  &  Cr.  661. 


Turner,  V.C.  ^ 


1850. 
July  31. 

1851. 
Feb.  24 ; 
Aug.  20. 


STEVENS     9.     THE     SOUTH 
>       DEVON    RAILWAY    COM- 
PANY. 


Railway  Company — Agreement  or  Under- 
taking  in  a  Cause-^Act  of  Parliament — 
Jurisdiction* 

A  railway  company^  defendants  in  a 
causey  entered  into  an  agreement  or  wider* 
taking  with  the  plaintiff  not  to  do  any  act 
contrary  to  a  then  pending  notice  of  motion^ 
unless  under  the  authority  of  parliament, 
until  the  hearing  of  the  cause^  or  ike  further 
order  of  the  Court.  The  company  snbse' 
quently  obtained  an  act  ofparUament^  which 
did  not  by  positive  enactment^  nor^  in  the 
opinion  of  the  Court,  by  necessary  coneUt* 
sion  from  its  provisions^  take  the  ease  com- 
plained  of  by  the  plaintiff  out  of  the  reach 
of  the  undertaking,  although  it  did  not  pre- 
hibit  the  act,  and  might  have  contemplaied 
the  act  consistently  with  the  provisions  of 
the  act  of  parliament  i^-'Held,  on  matien 
by  the  plaintiff ,  that  the  undertaking  was 
binding  on  the  company  until  the  further  order 
of  the  Court:  but  that  the  company,  on 
shewing  merits,  might  have  moved  to  dis* 
charge  it;  and  the  Court,  deeming  such 
merits  to  have  been  shewn  by  the  answer, 
accordingly  discharged  the  undertaking. 

This  was  a  motion,  by  the  plaintiff,  to 
restrain  the  South  Devon  Railway  Com- 
pany from  doing  any  act  contrary  to  their 
agreement  or  undertaking  given  in  the 
cause,  under  the  circumstances  stated  in  the 
judgment. 

Mr.  Stevens  appeared  for  the  plaintiff, 
in  support  of  the  motion;  which  was 
opposed  by 

Mr.  C.  Hail,  on  behalf  of  the  company. 

The  motion  was  heard  during  the  Long 
Vacation  in  1851,  before  the  Vice  Chan- 
cellor, who  delivered  the  following  written 
judgment. 

Turner,  V.C. — There  are  two  classes 
of  shares  in  this  company,  the  original 
shares  and  the  half  shares.     The  originsl 
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shares  are  50/.  shares,  and  represent  the 
original  capital  of  the  company,  which  for 
the  purposes  of  the  present  motion  may  be 
taken  to  have  been  the  sum  of  1,000,000/. 
It  was  in  fact  1,100,000/.,  but  in  conse- 
quence of  a  resolution  passed  immediately 
after    the   constitution  of   the  company, 
2,000  of  the  shares  were  never  issued.    The 
half  shares,  of  25/.,  represent  the  sum  of 
500,000/.,  increased  capital  of  the  company, 
authorized  to  be  raised  under  one  of  their 
acts.     The  half  shares  were  created  on  the 
15th  of  March  1847,  and  have  a  guarantee 
or  privilege  attached  to  them  ;  the  reso- 
lution of  the  directors  by  which  they  were 
created,  being  in  the  following  terms: — 
That  6/.  per  cent,  per  annum  be  guaran- 
teed until  the  15th  of  March  1857  upon  all 
calls  duly  paid,  and  upon  all  sums  received 
in  contemplation  of  calls  by  authority  of 
the  board  of  directors  in  respect  of  such 
half  shares ;  and  that  the  said  guarantee 
shall  not  exclude  the  shareholders  from 
participation  in  any  higher  rate  of  dividend 
for  the  time  being,  payable  on  the  whole 
share."     It  appears  that  no  dividend  or 
interest  has  been  paid  either  on  the  half 
shares  or  on  the  original  shares  since  the 
year  1848 ;  and  in  the  year  1850  the  com- 
pany, in  addition  to  a  mortgage  and  bond 
debt  to  the  amount  of  478,166/.,  created 
under  the  powers  of  its  acts,  had  incurred 
a   floating   and  unsecured  debt,    to    the 
amount  of  97)000/.  or  thereabouts. 

In  this  state  of  circumstances,  a  bill  was 
introduced  into  parliament  in  the  session 
of  1850,  for  enabling  the  company  to  raise, 
by  the  creation  of  new  shares,  a  further 
capital,  to  be  applied  in  liquidation  of  the 
mortgage  and  bond  debt,  and  of  the  float- 
ing and  unsecured  debt,  and  as  to  50,000/. 
for  general  purposes;  and  by  this  bill  it 
was  proposed  that  the  future  income  of 
the  company  should  be  applied,  first,  in 
payment  of  the  interest  of  the  debts  and  of 
the  shares  to  be  created  for  the  liquidation 
of  them,  and  then  in  payment,  not  only  of 
the  preferential  dividend  guaranteed  upon 
the  half  shares,  but  of  the  arrears  and  any 
future  deficiency  of  such  preferential  divi- 
dend, without  reference  to  the  period  or 
lialf  year  when  deficiency  occurred. 

The  plaintiff  is  a  very  large  holder  of 
original  shares  in  the  company,  and  upon 
the  above  application  to  parliament  being 
Kbw  SBRiESy  XXI.— Chavo. 


made,  he  filed  his  bill  in  this  Court,  by 
which,  as  first  amended,  after  alleging, 
amongst  other  things,  that  the  efiect  of  the 
resolution  by  which  the  half  shares  were 
created  was,  that  the  clear  and  divisible 
profits  of  each  current  half  year  were  to 
be  the  only  fund  for  the  payment  of  the 
preferential  dividend,  and  that  the  profits 
of  one  half  year  were  not  to  be  liable  or 
applicable  to  make  good  the  deficiency 
of  such  preferential  dividend  in  any 
previous  half  year,  that  the  holders  of  the 
half  shares  were  not  entitled  to  the  pre- 
ferential dividend  out  of  any  profits  derived 
from  increased  capital,  and  that  the  direc- 
tors had  in  hand  profits  of  the  past  year, 
which  ought  to  be  applied,  first,  in  payment 
of  the  floating  and  unsecured  debt,  and  then 
in  payment  of  a  dividend  upon  the  shares 
in  the  company  during  the  period  in  which 
such  profits  were  earned,  but  that  the  direc- 
tors intended  to  apply  the  same  in  payment 
of  the  arrears  of  the  preferential  dividend, 
and  that  such  payment  would  be  illegal, — 
he  prayed  an  injunction  to  restrain  the 
company  and  its  directors  from  paying  any 
interest  or  dividends  on  the  half  shares  in 
preference  to  dividends  or  interest  on  the 
original  shares,  out  of  any  profits  derived 
from  any  other  capital  than  which  at  the 
date  of  the  resolutions  creating  the  half 
shares  had  been  or  could  be  raised  under 
the  provisions  of  the  company's  acts,  and 
from  paying  any  preferential  interest  or 
dividends  on  the  half  shares  while  any  of 
the  floating  or  unsecured  debt  was  unpaid, 
except  out  of  the  clear  and  divisible  profits 
of  the  current  half  year  properly  applicable 
to  the  payment  of  a  dividend,  and  so  far  as 
such  profits  might  be  sufficient  for  the  pur- 
pose. The  defendants  having  put  in  their 
answer  to  the  original  bill,  and  thereby 
stated  their  intention  to  apply  the  clear 
profits  in  hand  in  paying  to  the  holders  of 
the  half  shares  the  preferential  dividend 
upon  such  shares  for  the  half  year  which 
had  elapsed  since  the  shares  wers  created, 
the  plaintiff*,  on  filing  the  amended  bill,  gave 
notice  of  a  motion  for  the  injunction  prayed 
by  it.  The  motion  came  on  upon  the  31st 
of  July  1850,  and  was  ordered  to  stand 
over  till  Michaelmas  term,  the  defendants 
undertaking  not  to  declare  or  pay  any 
dividend  in  the  mean  time ;  and  the  motion 
having  again  come  on  in  Michaelmas  term, 
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was  again  ordered  to  stand  over  till  Hilary 
term,  upon  an  undertaking  by  the  defen- 
dants in  the  terms  of  the  notice  of  motion. 

The  defendants  then  put  in  answers  to  the 
amended  bill,  by  which  they  stated  that, 
until  the  arrangement  after  mentioned  was 
taken  into  consideration,  they  had  consi- 
dered that  the  profits  which  they  had  in 
hand  were  applicable  to  the  preferential 
dividends,  including  the  arrears,  and  that 
the  capital  debt  ought  to  be  provided  for  by 
the  creation  of  new  shares,  or  otherwise,  as 
parliament  might  sanction,  but  they  never 
intended  to  apply  them  in  payment  of  in- 
terest or  dividends  until  such  time  as  the 
capital  debt  was  so  provided  for;  and 
that,  in  fact,  nearly  all  the  profits  which 
they  had  in  hand  had  been  applied  towards 
payment  of  capital  debt,  such  application 
having  been  considered  as  a  temporary 
loan,  to  be  repaid  as  soon  as,  under  the 
authority  of  parliament,  monies  for  that 
purpose  should  have  been  provided.  They 
then  referred  to  a  report  of  the  directors, 
recommending  the  arrangement  with  the 
holders  of  half  shares  which  has  since  been 
adopted,  under  the  provisions  of  the  act  of 
parliament  obtained  in  the  last  session,  and 
to  a  resolution  of  the  shareholders  approv- 
ing the  report  and  authorizing  the  direc- 
tors to  apply  to  parliament  for  powers  to 
give  effect  to  the  recommendations;  and 
they  stated  that  it  was  not  intended  to 
apply  any  profits  to  the  payment  of  divi- 
dends so  long  as  any  capital  debt  remained 
unpaid,  unless  parliament  should  have 
given  the  company  such  powers  as  would 
justify  such  application  ;  and  in  one  of  the 
answers  there  was  a  passage  to  the  effect, 
that  it  was  not  intended  to  apply  any 
profits  to  the  payment  of  the  preferential 
dividend  till  the  capital  debt  had  been  fully 
paid  off. 

The  motion  again  came  on  after  the  filing 
of  these  answers ;  and  on  the  24th  of  Fe- 
bruary 1851  an  order  was  made  upon  it, 
by  which — the  defendants  undertaking  that 
the  order  should  be  without  prejudice  to 
any  question  between  the  parties,  and  also 
undertaking  to  do  nothing  unless  under  the 
authority  of  parliament,  contrary  to  the 
notice  of  motion,  until  the  hearing  of  the 
cause,  or  until  further  order— it  was  ordered 
that  the  plaintiff  should  be  at  liberty  to 
amend  his  bill.  In  pursuance  of  the  liberty 


given  by  this  order,  the  plaintiff  re- 
amended  the  bill,  and  thereby  prayed  an 
injunction  against  the  payment  of  the 
preferential  dividend  only,  whilst  the  float- 
ing or  unsecured  debt  should  remain  due 
and  unpaid  or  unprovided  for. 

The  defendants,  by  their  answer  to  the 
re-amended  bill,  stated,  that  the  unsecured 
debt  amounted  to  upwards  of  100,000/.,  and 
that  the  assets  available  for  pajrment  of  it 
were  under  20,000/. ;  that  it  could  only  be 
paid  off  by  the  creation  of  new  capital,  by 
the  authority  of  parliament,  or  by  appljring 
the  profits,  after  keeping  down  the  interest 
on  the  mortgage  and  bond  debt,  to  that 
purpose,  and  that  they  intended  to  apply 
such  profits  accordingly,  unless  and  until 
some  other  provision  should  be  made  by 
parliament  for  such  purpose ;  and  they  also 
stated  that  the  balance  of  profits  remaining 
in  hand,  after  payment  of  the  interest  of  the 
mortgage  and  bond  debt,  was  789/.  195. 
?(/.,  which  was  meant  to  be  applied  in  pay- 
ment of  the  unsecured  debt,  subject  to  any 
provisions  parliament  might  make  for  the 
payment ;  and,  further,  that  the  balance  of 
profits  on  the  next  account  would  be  ap- 
plied as  parliament  might  sanction,  and  in 
default  of  such  parliamentary  sanction  in 
liquidation  of  the  unsecured  debt  of  the 
company. 

At  this  point  the  proceedings  in  the 
original  suit  terminated,  but  the  bill, 
which  was  introduced  into  parliament  in 
the  session  of  1850  having  been  rejected, 
the  defendants,  in  the  last  session  of  par- 
liament, applied  for  and  obtained  an  act, 
by  which,  after  providing  for  the  creation 
of  shares  or  stock  in  place  of  a  like  amount 
of  the  mortgage  or  bond  debt,  it  was  enacts 
ed,  that,  subject  to  the  rights  of  the  holders 
of  the  shares  or  stock  created  in  place  of 
the  mortgage  and  bond  debt,  it  should  be 
lawful  for  the  company  to  commute  the 
guarantee  and  privilege  attached  to  the  half 
shares  into  any  other  guarantee  or  privilege, 
whether  perpetual  or  terminable,  which 
might  be  agreed  upon  in  manner  after  men- 
tioned, as  an  equivalent  for  the  existing 
guarantee  and  privilege,  and  to  attach  such 
new  or  altered  guarantee  and  privilege  to 
the  half  shares,  or  to  any  stock  into  which 
the  same  might  be  converted ;  but  it  was 
enacted,  that  no  commutation  of  half 
shares  should  be  made  under  the  power 
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of  the  act  until  a  Bcheme,  setting  forth 
the  particulars  thereof,  and  especially  the 
fixed  or  rateable  dividends   proposed  to 
be  attached  to  the  half  shares,  or  to  the 
stock  into  which  they  might  be  converted 
in  substitution  for  the  6/.  per  cent,  gua- 
ranteed, and  the  privileges,  if  any,  to  be 
secured  to  the  holders  thereof,  should  have 
been  sent  to  each  shareholder,  nor  without 
the  concurring  votes  of  the  holders  of,  at 
least,  four-fifths  of  the  whole  shares,  and  of 
the  holders  of,  at  least,  four-fifths  of  the  half 
shares,  represented  at  a  meeting  to  be  con- 
vened by  the  directors  for  the  purpose  of 
taking  the  scheme  into  consideration,  with 
a  proviso  that  such  consent,  if  given,  should 
be  binding  and  conclusive  on  all  the  share- 
holders in  the  company ;  and  after  pro- 
viding for  the  cancellation  of  the  2,000 
unissued  shares    in   the   original   capital, 
and   of    certain   other   shares  which   had 
been   surrendered   and    forfeited,    it   was 
enacted,  that,   subject   to  the  provisions 
of  the  act,  the  company  might  create  and 
issue    shares   in    the    stead,   and   to   the 
nominal  amount,  of  the  cancelled  shares, 
and  that  the  monies  raised  thereby  should 
be  applicable  to  the  general  purposes  of  the 
undertaking  authorized  by  the  company's 
acts,  with  a  proviso  that  the  existing  debts 
of  the  company,  other  than  the  mortgage 
and  bond  debt,  should  be  paid  thereout. 
The  act  contained  further  provisions  as  to 
the  shares  to  be  thus  created :  that  the  com- 
pany should  not  by  the  creation  of  them 
increase  the  capital  of  1,600,000^,  which 
they  were  authorized  to  raise ;  that  20L 
per  cent,  should  be  the  greatest  amount  of 
any  one  call,  and  two  months,  at  least,  the 
interval  between  successive  calls ;  and  that 
the  aggregate    amount  of  calls   on    any 
share  in  any  year  should  not  exceed  four- 
fifths  of  the  nominal  amount  of  the  share ; 
that  the  shares  should  not  be  created  with- 
out the  consent  of,  at  least,  four-fifths  of  the 
votes  of  the  shareholders  present  at  a  meet- 
ing of  the  company,  to  be  specially  con- 
vened for  the  purpose  of  determining  as  to 
such  creation,  with  a  proviso  that  the  con- 
sent, if  given,  should  be  binding  on  all  the 
shareholders ;  that  the  holders  of  the  shares 
should  be  entitled  in  respect  thereof  to  a 
certain  number  of  votes,  but  should  not  in 
respect  thereof  have  any  vote  as  to  the 
commutation   or   conversion   of  the   half 


shares,  and  that,  subject  to  the  provisions 
of  the  act,  the  company  might  issue  the 
shares,  at  such  times  and  of  such  amounts, 
and  in  such  classes,  and  bearing  such  in- 
terest or  dividend,  preferential  or  other- 
wise, and  with  such  privileges  and  on  such 
terms  and  conditions,  and  generally  in  such 
manner  as  the  company,  with  the  consent 
of  four-fifths  of  the  votes  of  the  sharehold- 
ers present  at  a  general  meeting  to  be 
specially  convened  for  the  purpose,  should 
determine. 

In  pursuance  of  the  provisions  of  this 
act,  the  directors  of  the  company  prepared 
and  issued  a  scheme  for  the  commuta- 
tion of  the  half  shares,  by  which  scheme 
it  was  proposed  that  the  existing  guaran- 
tee or  privilege  attached  to  those  shares 
should  be  commuted  as  follows:  that 
each  half  share  should  bear  a  fixed  divi- 
dend in  perpetuity  at  the  rate  of  10^.  9d. 
per  annum,  payable  half-yearly  in  pri- 
ority to  all  other  dividends,  except  on 
shares  or  stock  created  in  substitution  for 
the  mortgage  or  bond  debt ;  that  the  sub- 
stituted guarantee  and  privilege  should  take 
effect  from  the  15th  of  September  1850; 
that  the  first  payment  in  respect  thereof 
should  be  a  dividend,  at  the  rate  aforesaid, 
for  the  half-year  ending  the  15th  of  March 
1851,  and  thereafter  that  the  fixed  dividend 
should  be  paid  half-yearly ;  that  the  sub- 
stituted guarantee  and  privilege  should  be 
received  as  a  full  satisfaction  for  all  arrears 
and  future  payments  of  interest  originally 
guaranteed  on  the  half  shares,  and  in  satis- 
faction of  all  further  claims  thereon  to  the 
15th  of  March  1857;  but  that  in  case  the 
surplus  net  revenue  should  permit  a  divi- 
dend to  be  made  in  respect  of  the  50/.  shares 
exceeding  6/.  per  cent,  per  annum,  the 
commutation  should  not  exclude  the  hold- 
ers of  the  half  shares  from  participating  in 
the  surplus,  rateably  with  the  holders  of 
the  50/.  shares ;  and  that,  after  the  15  th 
of  March  1857,  the  holders  of  the  half  shares 
should,  in  addition  to  the  fixed  dividend 
of  10  J.  9d,  per  half  share,  be  entitled  to  the 
same  rate  of  dividend  per  cent,  as  that 
which  might  from  time  to  time  be  declared 
in  respect  of  the  whole  shares. 

This  scheme  appears  to  have  been 
founded  on  the  report  of  an  actuary, 
that  the  10*.  9d.  per  half  share,  in  per- 
petuity, was  equal  in  value  to  the  6/.  per 
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cent,  originally  guaranteed  for  the  period 
of   ten   years,    during   the    part   of    that 
period  for  which  it  had  not  heen  paid. 
Notice  having  heen  given  of  an  extraordi- 
nary meeting  for  the  purpose  of  taking  this 
scheme  into  consideration,  the  plaintiff  filed 
a  supplemental  hill,  hy  which,  after  alleging 
that  the  act  of  the  last  session  does  not 
contain    any    provision    authorizing    the 
profits  of  the  undertaking  to  he  divided 
among  the  shareholders  hy  way  of  dividend, 
so  long  as  any  of  the  capital  or  unsecured 
deht  remains  unpaid  or  unprovided  for, 
and  that  the  payment  of  any  dividend  out 
of  profits  whilst  the  deht  is  unpaid  will  he 
a  breach  of  duty  on  the  part  of  the  direc- 
tors, and  a  violation  of  the  undertaking ; 
and  further  alleging  that  it  is  uncertain 
whether  the  new  shares  will  be  issued,  and, 
if  issued,  whether  they  will  be  taken,  and 
whether  the  calls  upon  them  will  he  paid ; 
and  that  the  profits  ought  not  to  be  divided 
until  a  fund  shall  have  been  actually  ob- 
tained for  payment  of  the  unsecured  debt ; 
and  also  alleging  that  the  proposed  scheme 
is  not  authorized  by  the  provisions  of  the 
act,  and  that  it  is  beyond  the  authority  of 
the  directors  to  propose,  and  of  the  meet- 
ing to  confirm,  he  has  prayed  an  injunc- 
tion to  restrain  the  company  and  the  direc- 
tors from  in  any  manner  acting  on  or  giving 
effect  to  the  proposed  scheme  for  the  com- 
mutation  of  the  privilege  or    guarantee 
attached  to  the  half  shares,  and  from  pa3ring 
or  declaring  any  commuted  or  other  dividend 
on  any  of  the  original  or  half  shares  in  the 
company  while  any  of  the  unsecured  or 
floating  debt  remains  due  and  unpaid,  and, 
except  out  of  the  clear  and  divisible  profits 
of  the  current  half-year  for  the  time  being, 
properly  applicable  to  the  payment  of  a 
dividend ;  and  so  far  as  such  profits,  after 
payment  of  such  debts,  shall  be  sufficient 
for  that  purpose. 

The  plaintiff  has  now  moved  upon  the 
supplemental  bill  for  the  injunction  prayed 
by  it.  The  motion  was,  in  the  first  in- 
stance, made  before  the  scheme  for  com- 
mutation had  been  submitted  to  the  share- 
holders, according  to  the  provisions  of 
the  act ;  and  it  then  stood  over,  in  order 
that  the  scheme  might  be  laid  before 
the  shareholders,  and  to  afford  the  plain- 
tiff the  opportunity  of  considering  its 
effect,  it  having  been  suggested  that  the 


adoption  of  the  scheme  would  enable  an 
immediate  dividend  to  be  made  on  the 
original  as  well  as  on  the  half  shares.  The 
scheme  having  been  submitted  to  the 
shareholders  and  approved  by  them,  but 
being  still  objected  to  by  the  plaintiff,  the 
motion  was  again  brought  on  and  argued. 
Upon  the  argument  of  the  motion,  it  was 
agreed  that  the  case  should  be  considered 
as  if  a  counter-motion,  on  the  part  of  the 
defendants,  to  discharge  the  undertaking 
of  the  24th  of  February  1851,  had  come 
on  with  the  motion  for  Uie  injunction. 

The  case,  therefore,  has  to  be  considered 
in  three  points  of  view :  first,  whether  the 
act  of  last  session  contains  any  such  autho- 
rity of  parliament  as  will  take  the  case 
out  of  the  undertaking ;  secondly,  whether, 
if  the  case  be  within  the  undertaking,  the 
defendants  are  entitled  to  be  relieved  from 
it ;  and,  thirdly,  whether,  if  the  undertake 
ing  be  put  out  of  the  case,  the  plaintiff  is» 
upon  the  merits,  entitled  to  the  injunction. 

As  to  the  first  point,  I  am  of  opinion  that 
the  act  of  last  session  does  not  contain  any 
such  authority  as  will  take  the  case  out  of 
the  undertaking.  The  undertaking  must  be 
construed  most  strongly  against  the  parties 
by  whom  it  was  given,  and  I  think  that 
authority  by  positive  enactment,  or  by 
necessary  conclusion  from  the  other  provi- 
sions of  the  act,  was  required  to  take  the 
case  out  of  its  reach ;  and  that  it  is  not  suffi- 
cient for  that  purpose  that  parliament  has 
not  prohibited  the  payment  of  the  dividend, 
or  may  have  contemplated  that  it  might  be 
paid  consistently  with  the  provisions  of 
the  act.  It  was  argued  that  parliament 
must  have  intended  the  dividend  to  be 
paid,  because  it  has  appropriated  the  capi- 
tal to  be  raised  by  the  new  shares,  which 
is  payable  only  by  instalments,  to  the  pay- 
ment of  the  floating  or  unsecured  debt, 
and  has  made  no  provision  for  re-couping 
the  profits  if  applied  in  the  pa3rment  of  it ; 
and  again,  because  the  new  shares  are  post- 
poned to  the  half  shares,  and  if  the  divi- 
dends are  not  paid  upon  the  half  shares 
no  dividends  can  be  paid  upon  the  new 
shares.  But  those  arguments  lead  to  no 
certain  conclusions.  There  may  be  diffi- 
culties in  carrying  out  the  act  which  may 
not  have  been  foreseen,  but  I  cannot  im- 
pute to  parliament  the  intention  to  autho- 
rize by  the  act  the  payment  of  the  divi- 
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dend  out  of  the  profits,  as  the  effect  of  such 
a  construction  would  be  either  to  compel 
the  creditors  to  wait  for  payment  until 
funds  sufficient  for  the  purpose  were  raised 
by  means  of  the  new  shares,  or,  if  they  de«. 
sired  more  immediate  payment,  to  drive 
them  upon  the  stock  and  assets  of  the  com- 
pany, which  it  was  the  manifest  object  of 
the  act  to  preserve. 

It  is  necessary,  therefore,  to  consider 
the  case  upon  the  second  point,  whether 
the  defendants  are  entitled  to  be  relieved 
from  the  undertaking.  It  was  argued, 
on  the  part  of  the  plaintiff,  that  the  defen- 
dants could  not  be  so  entitled  unless 
the  Court  was  of  opinion  that  what  they 
proposed  to  do  was  proper  to  be  done. 
But  I  do  not  think  this  argument  can  be 
maintained.  It  is  true  that  the  undertaking 
having  been  entered  into  upon  the  motion 
being  finally  disposed  of,  and  being  contain- 
ed in  an  order  which  could  only  be  made  by 
arrangement  between  the  parties,  may  well 
be  considered  as  an  agreement  on  the  part 
of  the  defendants.  But  it  is  an  agreement 
only  to  do  nothing  contrary  to  the  then 
pending  notice  of  motion,  unless  under  the 
authority  of  parliament,  until  the  hearing 
of  the  cause,  or  until  the  further  order  of 
the  Court,  terms  which  do  not  appear  to 
me  to  import  that  nothing  contrary  to  the 
notice  of  motion  was  to  be  done  except 
under  the  order  of  the  Court.  Had  this 
been  the  intention  of  the  parties,  the  order 
would,  I  think,  have  been  differently  ex- 
pressed ;  the  more  so,  as  express  reference 
is  made  to  the  authority  of  parliament.  I 
see  nothing,  therefore,  which  could  have 
precluded  the  defendants  from  asking  the 
opinion  of  the  Court  upon  the  question, 
whether  they  ought  any  longer  to  be  bound 
by  the  undertaking,  even  if  the  circum- 
stances of  the  case  had  remained  wholly 
unaltered.  But  I  think  that,  at  all  events, 
there  is  enough  of  alteration  in  the  cir- 
cumstances of  the  case  to  warrant  the 
defendants  in  calling  for  the  judgment  of 
the  Court  upon  that  question,  for  the  re- 
ceipts in  hand  are  now  of  much  greater 
amount  than  they  were  at  the  period  when 
the  undertaking  was  given,  and  the  power 
which  has  been  given  by  parliament  to 
commute  the  preferential  dividend  has 
afforded  the  company  better  prospects  than 
they  then  had  of  raising  money  for  the  pay- 


ment of  the  unsecured  or  floating  debt. 
In  my  opinion,  therefore,  the  defendants 
have  the  right  to  move  to  discharge  tha 
undertaking,  and  the  case  must  be  consi- 
dered exacUy  as  it  would  have  stood  if  an 
injunction  in  the  terms  of  the  undertaking 
had  been  granted  as  of  course,  and  without 
the  matter  having  been  mentioned  to  the 
Court,  and  the  defendants  had  moved  to 
dissolve  and  the  plaintiff  to  extend  the  in- 
junction. 

I  proceed,  therefore,  to  consider  the 
question  upon  the  third  point,  whether, 
upon  the  merits  of  the  case,  the  plaintiff  is 
entitled  to  the  injunction. 

The  case  on  his  part  appears  to  rest  on 
three  grounds ;  first,  that  the  holders  of 
half  shares  are  not  entitled  to  profits 
derived  from  increased  capital ;  secondly, 
that  the  holders  of  half  shares  are  only 
entitled  to  dividends  out  of  current  profits, 
and  are  not  entitled  to  arrears  of  divi- 
dends out  of  the  profits  of  subsequent 
years;  and,  thirdly,  that  the  earnings  of 
the  line  cannot  lawfiilly  be  applied  to  the 
payment  of  dividends  while  the  floating 
or  unsecure  debt  remains  unpaid  and  un- 
provided for. 

As  to  the  first  point,  it  is  unnecessary 
to  say  more  than  that  the  profits  now  in 
question  are  not  derived  horn  any  in- 
creased capital;  and  as  to  th&  second 
point,  I  think,  that  as  between  the  holders 
of  half  shares  and  of  the  whole  shares,  the 
holders  of  the  half  shares  were,  upon  the 
construction  of  the  resolution  by  which 
those  shares  were  created,  well  entitled 
to  the  6/.  per  cent,  guaranteed  out  of  any 
funds  of  the  company  which  could  be 
lawfully  applied  to  the  payment  of  it,  and 
therefore,  out  of  future  profits,  before 
any  dividend  could  be  payable  upon  the 
whole  shares.  This  appears  to  me  to  be 
the  plain  import  of  the  resolution,  and  the 
Court  would  not,  I  think,  be  justified  in 
putting  a  strained  construction  upon  it, 
on  behalf  of  the  holders  of  the  whole  shares, 
at  whose  instance  and  for  whose  benefit 
the  half  shares  were  created.  If  this  part  of 
the  case  had  depended  upon  the  construc- 
tion of  the  resolution,  there  would  not,  in 
my  opinion,  have  been  sufficient  doubt 
upon  it  to  have  justified  the  Court  in  inter- 
fering by  injunction;  but,  I  think,  that, 
independently  of  the  question  of  construe- 
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don,  the  act  of  last  session  having  autho- 
rized the  commutation  of  the  guarantee 
and  the  commutation  having  heen  made 
with  the  consent  required  hy  the  act,  the 
point  must  be  considered  to  be  at  rest. 

The  remaining  point  to  be  considered  is, 
the  payment  of  the  dividend  whilst  the 
floating  or  unsecured  debt  is  unpaid,  and, 
except  by  the  power  to  create  new  shares, 
is  unprovided  for,  and  I  am  of  opinion 
that  the  Court  ought  not,  upon  this  ground, 
to  interfere  by  injunction.  I  think,  that 
the  clause  relating  to  the  dividends  which 
is  contained  in  the  company's  first  act,  and 
which  was  referred  to  in  this  branch  of  the 
argument,  is  to  be  considered  as  directory. 
It  does  not  point  out  the  manner  in  which 
the  profits  are  to  be  ascertained,  or  in  what 
manner  the  scheme  by  which  they  are  to 
be  shewn  is  to  be  prepared.  If  such  a 
clause  was  inserted  in  a  deed  of  partner- 
ship between  a  limited  number  of  indivi- 
duals who  had  agreed  to  bring  in  capital 
by  instalments,  I  think  the  majority  of  the 
partners  could  overrule  the  minority  upon 
the  question  whether  profits  should  be 
divided  while  the  debts  of  the  partnership 
were  unprovided  for,  and  the  principles 
which  apply  to  partnerships  limited  in 
number  apply  also  to  these  great  compa- 
nies. I  think,  also,  that  the  question 
upon  this  third  point  is  one  of  internal 
management,  with  which  the  Court  can- 
not interfere ;  and  that  the  case  of  Brown 
V.  the  Monmouthshire  Railway  and  Canal 
Company  {I)  goes  far  to  govern  the  present. 

It  was  attempted,  in  the  first  instance, 
to  support  the  plaintiff's  case  upon  the 
ground  that  the  proposed  scheme  for  com- 
mutation was  ultra  vires,  but  on  my  inti- 
mating an  opinion  unfavourable  to  that 
view,  the  point  was  not  further  pressed ; 
and  I  think  no  weight  is  due  to  it.  The 
plaintiff,  also,  in  the  argument,  relied  much 
upon  the  statements  of  the  answer  as  to 
the  intention  of  the  defendants,  and  upon 
the  state  of  the  company's  affairs  and  the 
alleged  invalidity  of  a  resolution  which 
appears  to  have  been  passed  for  the  crea- 
tion of  the  new  shares ;  but  I  think  that 
the  defendants  have  not,  by  the  answer, 
precluded  themselves  from  disputing  the 


(1)  IS  Beav.  82;  8.c.  20  Law  J.   Rep.  (n.s.) 
Chanc.  497. 


right  to  the  injunction ;  and,  for  the  reasons 
above  given,  I  do  not  think  it  necessary 
to  enter  upon  the  other  points. 

Upon  the  whole,  therefore,  I  am  of 
opinion  that  the  undertaking  ought  to  be 
discharged,  and  the  injunction  refused. 
It  must  not,  however,  be  understood  that 
I  give  any  authority  for  the  payment  of 
the  dividend.  I  discharge  the  undertak- 
ing, upon  the  ground  that  the  defendants 
are  entitled  to  the  opinion  of  the  Court, 
whether  the  injunction  should  be  granted ; 
and  I  refuse  the  injunction,  upon  the 
ground  that  the  plaintiff  has  not  made  out 
a  sufficient  case  for  the  interference  of  the 
Court.  The  costs  of  the  motion  must  be 
costs  in  the  cause. 


LoBDs  Justices.  (^^  P^^^  ™E   east   op 

ENGLAND   BANKING  COM- 
PANY, in  re  the  Norwich 

YARN  COMPANY. 


LOBOS  JUSTICBS.  I 

1851.        < 
Dec.  8,  9,  ll.i 


Company  Winding-up  Acts — Action. 

A  joint-stock  company  overdrew  its  oe- 
eount  with  its  bankers^  and  was  subsequently 
ordered  to  be  wound  up.  The  amount  of 
debt  was  disputed,  and  the  public  officer  of 
the  bank  (also  a  company)  carried  in  a 
claim  before  the  Master,  who  refused  to  ad- 
mit it  as  a  claim  until  the  debt  ufos  proved 
at  law.  The  Master  of  the  Rolls  on  ap- 
peal admitted  the  claim,  and  directed  an 
action  to  be  brought ;  but^  upon  appeal  to  this 
Court,  it  was  held,  that  although  the  order 
at  the  Rolls  was  correct  in  admitting  the 
claim,  it  must  be  altered  by  giving  the  pmbUe 
officer  of  the  bank  liberty  to  bring  such  action 
against  such  person  or  persons  as  he  should 
be  advised. 

This  was  an  appeal  firom  an  order  of  the 
late  Master  of  the  Rolls.  The  short  facts 
were  as  follows: — In  1833  the  N<Mwich 
Yam  Company  was  established,  and  a  deed 
of  partnership  was  executed  on  the  2nd  of 
August  1834.  In  1836  the  East  of  Eng- 
land Banking  Company  became  its  bankers, 
and  the  account  was  overdrawn,  and  when 
the  Yam  Company  ceased  trading  in  Octo- 
ber 1847,  the  amount  was  alleged  to  be 
85,755/.  2s.  5d.     In  1849  an  order  was 


Vol.  XXI.] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


823 


made  for  the  winding  up  the  affairs  of 
the  Yam  Company,  under  which  thepuhlic 
registered  officer  of  the  bank  carried  in 
a  claim,  on  behalf  of  the  bank,  before  the 
Master,  for  the  above-mentioned  sum  and 
interest.  The  Master  declined  to  admit  the 
demand  as  a  claim,  and  certified  that  he 
had  so  refused,  he  having  at  the  hearing  of 
the  claim  stated  that  it  was  his  opinion  that 
it  ought  to  be  established  at  law  in  the  first 
instance.  On  an  appeal  to  the  late  Master 
of  the  Rolls,  Lord  Langdale,  he  ordered 
the  claim  to  be  entered  and  admitted  by 
the  Master,  and  that  the  bank,  by  their 
public  registered  officer,  should  bring  such 
action  at  law  as  they  might  be  advised 
against  the  official  manager  of  the  Yam 
Company  to  establish  the  demand.  The 
Banking  company  appealed  from  this 
order  (1). 

(1 )  The  following  obseryations  fell  from  the  Lord 
JugTiCB  Kmioht  Bruce  during  the  argument: — 
"  Is  there  any  other  question  suhstantially  before 
US  than  this,  whether  there  is  a  rational  legal  ques- 
tion to  be  tried  f  Is  there  or  can  there  be  anything 
else  ?*  If  it  is  plain  to  demonstration  that  the  debt 
18  doe,  it  ought  to  be  admitted ;  but  if  it  is  the  sub- 
ject of  reasonable  question,  how  can  we  admit  it  ? 
This  is  not  analogous  to  a  case  of  bankruptcy,  where 
the  proof  must  be  admitted  because  all  the  assets 
are  swept  away  from  the  creditor,  and  a  creditor's 
only  resort  is  under  the  bankruptcy.  Here  all  the 
creditor's  rights  remain  as  they  were,  subject  only 
to  this  condition,  that  the  legislature  has  imposed 
upon  him  the  necessity  before  he  sues  of  going  in 
before  the  Master  for  some  cause  that  appeared  to 
the  legislature  sufficient  Even  then  the  Master 
may  say,  as  I  understand  the  act  of  parliament, 
you  may  go  to  law  at  once,  without  an  allowance 
or  disallowance,  otherwise  the  Master  may  go  on, 
and  allow  or  disallow.  That  does  not  prevent  him 
suing,  because  after  it  is  disallowed  ne  may  sue. 
The  question  is  this.  These  acts  of  parliament  are 
intended  for  the  benefit  of  the  contributories,  as  I 
consider,  and  only  secondarily  for  the  benefit  of  the 
creditors,  whose  cases  are  scarcely  interfered  with. 
I  repeat,  that,  as  it  seems  to  me,  before  the  debt  is 
admitted  on  the  books  of  the  Master  or  the  Court 
as  one  to  be  paid,  it  ought  to  be  clear  to  demonstra- 
tion that  there  is  not  a  legal  question.  *  *  Sup- 
pose a  creditor,  or  alleged  creditor,  in  order  merely  to 
obey  the  act,  goes  before  the  Master  and  carries  in 
half  a  sheet  of  paper,  and  says, '  I  claim  such  a 
debt,'  and  carries  in  no  evidence  to  support  it,  and 
the  Master  disallows  it,  then,  unless  I  misconstrue 
the  act  of  parliament,  the  creditor  is  at  liberty  to 
proceed  at  law,  and  is  not  affected  by  anything  that 
takes  place  in  the  Master's  office."— And  upon 
the  same  subject  Lord  Justice  Lord  Crak- 
woRTH  said,  '*What  takes  place  in  the  Ma8ter*8 
office  clearly  has  nothing  to  do  with  the  action 
that  is  pending.    When  that  act  of  parliament  first 


Mr,  Bethell,  Mr.  RoundeU  Palmer,  Mr. 
Cole  and  Mr,  WilUs  were  for  the  appeal. 
The  following  cases  were  cited. — 

Morgan* s  case,  1  De  Gex  &  S.    750  ; 

18  Law  J.  Rep.  (n.s.)  Chanc.  265. 
Ex  parte  Walters,  3  Ibid.  156  ;  s.  c. 

19  Law  J.  Rep.  (n.s.)  Chanc.  501. 
Taylor  v.  Hughes,  2  Jo.  &  L.  24. 
King  v.  Hoare,  13  Mee.  &  W.  494; 

s.  c.  14  Law  J.  Rep.  (n.s.)  Exch.  29. 
Chapman  v.  Milvain,  5  Exch.    Rep. 

61 ;    8.  c.   19  Law  J.  Rep.  (n.s.) 

Exch.  228. 
UpfiWs  case,  20  Law  J.  Rep.  (n.s.) 

Chanc.  480. 
Beardshaw  v.  Lord  Londeshorough,  18 

Law  Times,  76. 
Bank  of  Australasia  v.  the  Bank  of 

Australia,  12  Jur.  189. 

Mr.  Roupell,  Mr.  Walpole,  Mr.  Cromp- 
ton,  and  Mr.  Busk,  for  the  respondents, 
were  not  called  on. 

Lord  Justice  Knight  Bruce. — I  am 
of  opinion  that  the  materials  before  the 
Court  do  not  enable  us  to  say  at  present, 
with  any  satisfaction  to  ourselves,  or  with 
any  reasonable  certainty  of  doing  justice, 
whether  this  is  not,  or  is,  a  debt  proveable 
under  the  order  for  winding  up  this  com- 
pany ;  the  consequence  is  therefore,  that  we 
are  of  opinion  that  the  Master  of  the  Rolls's 
order,  so  far  as  it  directs  the  claim  to  be 
entered,  and  does  not  direct  a  proof,  is 
perfectly  correct.  There  remains  only 
for  consideration  the  manner  in  which  the 
order  appears  to  be  expressed  with  refer- 
ence to  legal  proceedings.  It  directs  an 
action  to  be  brought  against  the  official 

passed,  a  great  number  of  applications  were  made 
to  be  at  liberty  to  prove,  but  the  Courts  refused  to 
interfere.  They  said,  all  you  have  to  do  is  to  go  to 
the  Master,  and  exhibit  such  proof  as  you  can,  or 
such  proof  as  you  please:  when  you  have  done 
that,  you  have  done  all  that  was  in  the  intention  of 
the  legislature,  in  order  that  the  Master  should 
knpw  what  are  the  claims  against  the  company.  It 
is  useful  that  the  Master  should  know  the  extent 
of  the  claims,  that  he  may  be  regulated  in  making 
a  call ;  but  it  is  not  intended  otherwise  io  interfere 
with  the  creditor.  The  great  object  of  the  act  was 
internal  arrangement.  Creditors  are  not  put  in  the 
same  case  as  where  the  assets  are  taken  away  from 
the  debtor ;  the  assets  remain  in  the  hands  of  the 
debtor,  and  creditors  may  proceed  against  him  to 
recover  the  claim." 
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manager.  Subject  to  hearing  what  the 
respondents  may  say,  we  are  of  opinion 
that  that  should  not  be  so  expressed ;  but 
whether  there  should  be  liberty  to  bring 
any  action  or  actions  whatsoever  against 
any  person  or  persons,  or  whether  there 
should'  be  an  issue  or  issues,  or  what 
should  be  done  consistently  with  what  I 
have  stated,  is  a  question  for  consideration. 
We  neither  disturb  what  has  been  done  at 
the  Rolls  as  to  the  admission  of  the  claim, 
nor  as  to  the  reservation  of  costs. 

Lord  Justice  Lord  Cranworth.  — 
I  entirely  concur  in  that  view  of  the 
case.  If  I  were  to  adopt  the  suggestion 
at  the  bar,  and  say  that  I  must  decide  the 
case  upon  the  materials  before  me,  I  should 
say  that  there  is  nothing  made  out  to 
establish  any  claim  whatever.  I  see  enough 
to  lead  me  to  the  conclusion,  that  very 
likely  proof  may  eventually  be  able  to  be 
made.  I  think  it  is  quite  right  to  allow 
the  party  to  make  a  claim  ;  whether  there 
is  such  a  claim,  and  to  what  amount,  must 
be  decided  by  some  proceeding  at  law. 

Dec.  12th. — ^An  order  was  this  day  made 
— *'  That  the  demand  of  the  East  of  Eng- 
land Banking  Company  by  their  public 
registered  officer,  against  the  Norwich  Yam 
Company,  for  the  sum  of  35,755/.  2s.  bd,^ 
with  interest  from  the  19th  day  of  May 
1849,  be  entered  and  allowed  by  the 
Master  as  a  claim  only ;  that  the  East  of 
England  Banking  Company,  by  their  re- 
gistered officer,  or  otherwise,  be  at  liberty, 
on  or  before  the  last  day  of  Hilary  term 
next,  to  bring  such  action  or  actions  at 
law  against  such  person  or  persons  as  they 
may  be  advised ;"  and  then  followed  special 
directions  as  to  the  time  for  commencing 
the  action,  &c. 


KiNDERSLEY,  V.C. 

Jan.  19. 


} 


SEWELL  V.  MOXST. 


Claim — Voluntary  Assignment  of  a  Debt, 

The  assignee  of  a  debt  under  a  voluntary 
assignment,  filed  a  claim  against  the  repre- 
sentatives of  the  deceased  debtor  and  the 
assignor  Jor  payment  of  the  debt  or  adminis* 


tration  of  the  debtor* s  estate : — Held^  that 
the  plaintiff  had- no  equity,  and  the  claim 
was  dismissed. 

This  was  a  claim,  filed  by  the  plaintiff 
Sarah  Elizabeth  Sewell,  against  Uie  heir, 
executors,  and  devisees  of  Nathaniel  Stall- 
wood,  and  against  Hannah  Rebecca  San- 
ders, claiming  to  be  a  creditor  upon  the 
estate  of  Nathaniel  Stallwood,  for  a  debt 
of  71/.  10«.  assigned  to  her  under  a  volun- 
tary deed  by  H.  R.  Sanders,  and  praying 
that  the  real  and  personal  estate  of  N. 
Stallwood  might  be  administered  in  this 
court.  The  facts,  as  stated  on  the  claim, 
were,  that  a  person  named  Sanders,  now 
deceased,  advanced  certain  monies  to  N. 
Stallwood,  and  paid  other  monies  on  his 
account  to  the  amount  of  71/.  lOs. ;  that 
N.  Stallwood  thereby  became  a  debtor  to 
Sanders  to  that  amount;  that  Stallwood 
died  in  February  1851 ;  that  Sanders  died 
in  March  1851,  having  appointed,  by  his 
will,  Mrs.  Sanders  his  executrix,  and 
bequeathed  to  her  all  the  residue  of  his 
estate ;  that  thereby  Stallwood  became  a 
debtor  of  71/.  10«.  to  the  defendant  Mrs. 
Sanders ;  that  she  being  the  legal  personal 
representative  and  residuary  legatee  en- 
titled to  this  debt,  executed  a  voluntary 
assignment  by  deed-poll,  dated  in  Novem- 
ber 1851,  by  which,  in  consideration  of  5^., 
she  purported  to  assign  the  debt  due  to  her 
from  Stallwood  or  his  estate  to  the  plaintiff 
for  her  own  benefit.  She  also  appointed 
the  plaintiff  her  attorney  with  power  to  sue 
for  the  debt. 

Mr,  Pole  appeared  in  support  of  the 
claim,  and  said  it  was  quite  clear  that  this 
debt  was  due  to  Mrs.  Sanders  upon  her 
becoming  the  representative  of  her  husband. 
Mrs.  Sanders  assigned  the  debt  to  the 
plaintiff,  and,  therefore,  she  could  not  sue, 
and  there  was  no  one  but  the  plaintiff  who 
could  sue. 

Mr,  Stuart  and  Mr,  Giffard^  for  the  re- 
presentatives of  Mr.  Stallwood,  contended 
that  the  plaintiff  had  no  power  under  a  vo- 
luntary assignment  to  sue  in  respect  of  this 
debt.  The  power  of  attorney  did  not  en- 
title her  to  sue  in  her  own  name.  They 
cited— 

Ward  V.  Audland,  8  Beav.  201 ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  Chaoc.  145. 
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Farletcue  ▼.  BameU^  3  Myl.  &  K.  36  ; 

8*  c.  3  Law  J.  Bep.  (na)  Cfaanc. 

106. 
M'Fadden  r.  Jenkpn9,  1  Hare,  458; 

8.  c.  12  Law  J.  Rep.  (n.b.)  Chanc« 

146. 
EdwardM  ▼•  Joneg,  1  Myl.  &  C.  226 ; 

8.  c.  5  Law  J.  Rep.  (n.8.)  Cfaanc. 

194. 

Mr,  JSffjBlony  for    Mrs.   Sanders,  su!^ 
mitted  to  act  as  the  Court  should  direct, 

KiNDERSLEY,  V.C. — after  stating  the 
facts  as  already  set  forth,  said,— There  is 
nothing  in  this  case  to  shew  the  right  of 
the  defendant  to  dispute  this  deht  as  one 
due  firom  Stallwood  to  Sanders,  the  testa* 
tor  of  Mrs.  Sanders.  There  is  nothing 
to  meet  the  question  that  such  a  deht  was 
due,  or  to  lead  me  to  douht  that  if  Sanders 
were  now  living  and  filed  such  a  claim  aa 
this,  he  would  he  entitled  to  the  usual  ad- 
ministration decree ;  nor  anything  to  ques- 
ti<Hi  this,  that  if  Mrs.  Sanders,  after  the 
death  of  Stallwood,  had  filed  such  a  claim 
she  might  not  have  sustained  it.  Whether, 
if  the  whole  7H.  10s.  would  appear  to  he 
all  due,  or  only  a  part,  there  is  no  douht  a 
deht  was  due  to  Sanders,  and  that  it  was, 
consequently,  due  after  the  death  of  San- 
ders to  Mrs.  Sanders.  The  question  is, 
whether  it  is  now  due  to  Mrs.  Sewell,  the 
plaintiff.  In  order  to  entitle  a  plaintiff  to 
sue,  he  must  he  a  creditor  of  the  testator 
whose  estate  is  sought  to  he  administered ; 
but  the  point  is,  whether  Mrs.  Sanders 
has  not  ceased  to  be  a  creditor  under  the 
deed  of  assignment,  which  was  voluntary, 
and  only  for  a  nominal  consideration.  It  is 
clear  that  the  plaintiff  never  could  have  a 
decree  to  enforce  that  voluntary  assign- 
ment against  her,  for  a  voluntary  assign-^ 
ment  of  a  chose  in  action  does  not  operate 
to  convey  any  legal  right,  but  it  operates 
as  a  contract  in  the  eye  of  a  court  of  equity 
to  give  to  the  assignee  the  benefit  of  the 
chose  in  action,  when  brought  into  posses- 
sion :  if  it  is  for  a  consideration  it  may  be 
enforced ;  but  if  voluntary,  the  assignee  has 
no  equity  to  enforce  it  as  against  the  assig- 
nor. Here,  the  assignor  is  made  defendant ; 
the  claim  does  not  ask  a  decree  against 
Mrs.  Sanders.  She  appears  by  counsel, 
and  says,  "  I  take  no  part,  I  leave  it  to  the 
Nxw  Sbbxxs,  XXL~Chavc. 


Court  to  make  its  decision."  How  then  can 
I  decide  what  I  must  do,  not  only  against 
the  other  defendants,  but  against  Mrs. 
Sanders,  that  the  plaintiff  shall  have  the 
benefit  against  the  estate  of  Stallwood,  and 
against  Mrs.  Sanders  of  this  voluntary  as- 
signment ?  Does  the  assignment  constitute 
the  plaintiff  a  creditor  of  Stallwood's  estate? 
No ;  certainly  not,  unless  the  effect  is  to 
put  Mrs.  Sewell  in  the  place  of  Mr.  San- 
ders. I  cannot  make  such  a  decree  as 
against  Mrs.  Sanders  on  this  claim,  which 
is  to  enforce  not  a  voluntary  agreement 
against  Mrs.  Sanders,  but  against  die  estate 
of  Mr.  Stallwood,  on  the  assumption  that 
the  plaintiff  stands  in  the  place  of  Mr. 
Sanders.  Without  saying  whether  if  Mrs. 
Sanders  and  Mrs.  Sewell  were  joined  to- 
gether as  plaintiffs  there  might  be  a  decree 
which  it  is  unnecessary  to  decide,  it  ap* 
pears  to  me  there  is  not  such  a  case  upon 
this  claim  as  to  entitle  the  plaintiff  to  sue 
for  administration  of  Stallwood's  estate. 
I  do  not  see  any  reason  to  dispute  the  debt 
being  due  to  Sanders  or  Mrs.  Sanders,  and 
I  do  not  see  any  reason,  fix)m  what  is  stated 
as  to  some  rent  due  to  the  plaintiff,  to  say 
that  if  the  plaintiff  could  stand  in  the  shoes 
of  Mrs.  Sanders  for  the  71/.  10s.,  there 
would  be  any  reason  why  the  plaintiff 
should  not  have  the  benefit  of  administra- 
tion. On  these  grounds,  I  must  dismiss  the 
claim,  with  costs. 


LOBDS  JusncBs.^ 

1852.         >     In  re  hewson. 
May  28.     } 

Lunacy-^Allowancea  out  of  Estate,  in 
Confirmation  of  an  Agreement  before  the 
Lunacy — Allowance  to  a  Relation. 

Where  a  lady  who  had  separate  property 
married,  and  an  agreement  was  made  thiu 
out  of  her  income  certain  domestic  expenses 
should  he  defrayed^  and  the  agreement  was 
acted  upon  untU  her  Uuiaey^  and  the  kushand 
continued  the  same  expenses  out  of  her  pro^ 
perty  till  his  death ;  and  where  the  lady 
was  under  a  moral  obligation  to  give  her 
nephew  500i.,  part  of  which  she  gave,  and 
a  further  part  her  husband,  after  her 
lunacy,  paid  out  of  her  property ;  the  Court 
aUowed  the  executors  of  the  husband  to  de- 
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duct  all  the  money  paid  far  keeping  up  the 
establishment^  after  the  lunacy,  till  his  death, 
and  also  the  money  paid  by  him  to  the 
nephew,  before  paying  over  the  separate 
income  of  the  wife  to  her  committees. 

This  was  a  petition  by  executors,  pray- 
ing the  allowance  of  certain  payments  out 
of  the  lunatic's  estate,  and  the  sanction  of 
the  Court  to  payments  in  respect  of  an 
arrangement  which  had  been  acted  upon 
during  the  lunatic's  lifetime.  The  facts 
were  as  follows : — The  lunatic,  Mrs.  Anne 
Hewson,  the  widow  of  Mr.  Thomas  An- 
saldo  Hewson,  a  medical  practitioner,  was 
entitled  to  a  large  income,  settled  upon 
her  for  her  separate  use ;  and  from  the 
affidavits  it  appeared  that  on  her  marriage 
with  Mr.  Hewson,  in  1823,  an  arrange- 
ment was  made  by  which  the  lady's  in- 
come was  to  bear  the  charges  of  the 
household  expenses,  and  other  charges  of 
the  domestic  establishment,  and  that  Mr. 
Hewson  should  provide  for  the  expense  of 
horses  and  carriages.  This  arrangement 
was  acted  upon  down  to  the  year  1845, 
when  Mrs.  Hewson  was  found  lunatic,  and 
from  that  time  until  his  death,  Mr.  Hewson 
continued  the  same  establishment,  and 
received  the  whole  income  of  his  wife's 
estate.  Mr.  Hewson  appointed  executors 
of  his  will,  who  were  called  upon  by  the 
committees  of  Mrs.  Hewson's  estate  to 
repay  all  the  income  of  her  property  from 
the  time  of  the  lunacy  up  to  his  death,  but 
the  executors  resisted  die  demand  on  the 
ground  of  the  agreement,  so  far  as  that 
diey  claimed  a  set-off  of  so  much  as  had 
been  expended  in  the  keeping  up  the 
establishment.  This  constituted  the  first 
part  of  the  case. 

The  second  part,  also  supported  by 
affidavits,  was  this : — ^A  nephew  or  grand- 
nephew  of  Mrs.  Hewson  had  been  placed 
by  her  at  school,  the  expenses  of  which 
she  defrayed;  and  when  he  left  school 
she  paid  his  fee  for  apprenticeship,  and 
discharged  all  the  costs  of  his  mainte- 
nance, and  at  times  intimated  to  him 
her  intention  to  advance  him  in  the  world, 
and  in  particular  promised  him,  before 
her  lunacy,  that  she  would  give  him 
500Z.,  to  set  up  in  business  for  himself,  in 
reliance  on  which  he  quitted  a  wholesale 
house  of  business  where  he  was  engaged, 


and  she,  on  her  part,  so  fiir  redeemed  her 
promise  that  she  gave  him  50/.  After  her 
lunacy,  Mr.  Hewson  gave  the  nephew  a 
cheque  on  the  bankers,  who  kept  an  ac- 
count of  Mrs.  Hewson's  money,  indepen- 
dently of  that  belonging  to  Mr.  Hewson, 
for  250/.,  and  the  same  was  duly  honoured. 
The  executors  of  Mr.  Hewson  now  desired 
to  be  allowed  as  a  set-off  to  the  demand  of 
the  committees  of  his  wife's  estate  this  sum 
of  250/.,  which  had  been  paid  solely  be- 
cause Mrs.  Hewson  had  promised  the 
nephew  the  money. 

Mr.  MaUns  and  Mr*  F.  Wood  sup- 
ported the  petition. 

Mr.  Bacon  and  Mr.  Shapter  stated 
that  the  facts  were  wholly  undisputed ;  and 
they  left  it  to  the  discretion  of  the  Court 
to  say  whether  any,  or,  if  any,  what  allow- 
ance should  be  made  and  deducted  frt>m  the 
money  coming  from  the  executors  of  Mr. 
Hewson,  in  respect  of  the  agreement  to 
keep  the  establishment  proved  to  have 
existed  from  the  time  of  the  lunacy  to  the 
husband's  death,  and  also  whether  the 
250/.  ought  to  be  also  allowed,  a  ques- 
tion which  would  depend  upon  whether 
there  was  any  moral  obligation  on  Mrs. 
Hewson  herself  to  have  advanced  the 
money,  and  if  there  were,  then,  whether 
Mr.  Hewson  could  &irly  be  considered 
to  have  given  the  cheque  in  redemption  of 
that  moral  obligation,  it  being  admitted 
that  the  cheque  being  drawn  on  that  par- 
ticular accoimt  kept  at  the  bankers,  was 
favourable  to  such  a  view. 

Mr.  Stuart,  Mr.  Young,  and  Mr.  BoT" 
ton  appeared  for  other  parties. 

Lord  Justice  Knight  Brucs. — Speak- 
ing for  myself,  as  there  is  no  evidence  to 
rebut  that  in  support  of  the  petition,  I 
think  that  the  arrangement  between  ^the 
husband  and  wife  regarding  the  establish- 
ment must  be  taken  to  be  proved;  and 
the  question  is,  what  amount  should  be 
allowed. 

Lord  Justice  Lord  Cranworth.  —I 
am  quite  of  the  same  opinion;  and  as  it 
appears  that  the  expenses  were  550/.,  or 
thereabouts,  I  think  that  sum  should  be 
allowed  as  a  set-off,  counting  from  the  date 
of  the  lunacy  to  Mr.  Hewson's  death  ;  and, 
therefore,  that  the  gross  amount  of  such 
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allowaaoe  finom  that  period  will  be  deducted 
by  the  executors  from  the  money  they 
have  to  account  for  as  the  separate  income 
of  the  lunatic. 

Lord  Justice  Knight  Bruce. — ^We  are 
both  of  opinion  that  there  was  on  Mr8« 
Hewson  a  moral  obligation,  under  the 
circumstances  disclosed  in  the  evidence, 
which  is  not  disputed,  to  fulfil  her  pro- 
mise to  this  gentleman,  her  nephew.  No 
doubt  can  be  fairly  entertained  that  if  she 
had  remained  of  sound  mind  she  would 
herself  have  fulfilled  her  kind  intention 
on  his  behalf.  Both  Lord  Cranworth  and 
myself  consider  it  to  be  a  fair  discretion 
to  exercise  to  allow  this  sum  of  250^.  to  the 
executors  of  Mr.  Hewson  in  the  account. 
After,  therefore,  deducting  the  annual  sum 
of  550L  and  the  sum  of  2502. ,  the  execu- 
tors must  pay  over  the  balance  of  the 
lady's  income  from  the  time  of  the  lunacy 
to  the  date  of  Mr.  Hewson's  death,  to  the 
credit  of  the  lunacy. 

Lord  Justice  Lord  Cranworth.  — 
Expense  may  be  saved  if  this  order  is 
delayed  until  it  can  be  incorporated  with 
an  order  which  may  be  made  in  the  suit 
commenced  or  contemplated  for  the  admin- 
istration of  the  husband's  estate.  The 
order  will  be  as  we  have  stated,  but  it  need 
not  be  drawn  up  at  present. 


Parker 

Feb 


;r,  V.C.I 
.11.     / 


PEPPERCORN  V,  WAYMAN. 


Sale  hy   acting  Executors — Statute  21 
Hen.  8.  c,  4, — Powers — Disclaimer. 

A  testator  devised  his  freehold  estates  to 
Af  B,  C  and  Z),  and  their  heirs,  on  the  usual 
trusts  for  sale.  He  then  ordered  and  di-* 
reeled  that  A,  B,  C.  and  2),  the  executors  of 
that  his  will,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of 
such  survivor,  should  seU  his  copyhold  estates. 
He  then  gave  all  his  personal  estate  to  the 
same  persons,  and  declared  the  trusts  of  aU 
the  monies  to  arise  from  his  real  and  per* 
sonal  estate.  A.  died  in  the  lifetime  of  the 
testator.  The  testator  died  in  1830.  B.  and 
C.  sold  the  copyhold  estates  in  1832.  In 
1851  Z).  executed  the  usual  deed  of  dis" 
elaimer.     There  was  no  evidence  that  D. 


had  refused  to  accept  the  executorship  before 
the  sale  in  1832 ; — Held,  first,  that  copy^ 
holds  were  within  the  21  Hen.  8.  c.  4 ;  and, 
secondly,  that,  under  that  act,  the  sale  of  the 
copyholds  had  been  properly  made  by  B* 
and  C. 

William  Betts,  by  his  wiU,  dated  the 
4th  of  January  1822,  devised  all  his  free- 
hold estates  to  H.  C.  Hoare,  L.  Waller, 
H.  Waller,  and  M.  Wells,  and  their  heirs, 
upon  the  usual  trusts  for  sale,  and  directed 
them  to  stand  possessed  of  the  purchase- 
monies  upon  the  trusts  thereinafterdeclared. 
The  will  then  proceeded  as  follows : — 

"  And  I  do  hereby  order  and  direct,  that 
the  said  H.  C.  Hoare,  L.  Waller,  H.  Waller, 
and  M.  Wells,  the  executors  of  this  my 
will,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such 
survivor, 'do  and  shall,  as  soon  as  conve- 
niently may  be  after  my  decease,  and  they 
shall  think  fit,  in  such  manner,  &c.,  make 
sale  of  all  and  every  my  copyhold  mes- 
suages, cottages,  or  tenements,  farms,  lands, 
and  other  hereditaments  whatsoever,  situate 
and  being  within  and  held  of  the  manors 
of,"  &c.-^The  testator  then  directed  that 
they  should  stand  possessed  of  the  pur- 
chase-monies on  the  trusts  thereinafter 
declared.  The  testator  then  directed  that 
the  receipts  of  H.  C.  Hoare,  L.  Waller, 
H.  Waller,  and  M.  Wells,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  should  be 
good  discharges  to  the  purchasers  of  his 
freehold  and  copyhold  estates.  The  tes- 
tator then  bequeathed  all  his  personal 
estate  to  H.  C.  Hoare,  L.  Waller,  H.  Wal^ 
ler,  and  M.  Wells,  by  name,  on  the  usual 
trusts  for  conversion  and  sale.  He  then 
declared  the  trusts  of  the  monies  arising 
from  his  real  and  personal  estate.  The 
testator  appointed  lus  four  trustees  to  be 
his  executors. 

L.  Waller,  one  of  the  trustees,  died  in 
the  lifetime  of  the  testator. 

The  testator  died  in  1830.  The  will  was 
proved  by  H.  Waller  and  M.  Wells  alone. 

In  1832,  H.  Waller  and  M.  Wells  sold 
the  copyhold  hereditaments  devised  by  the 
will  to  Mr.  Peppercorn,  the  plaintiff. 

The  plaintiff  afterwards  entered  into  a 
contract  with  the  defendant,  Mr.  Way  man, 
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for  the  sale  of  the  above-mentioned  copy- 
hold estates. 

In  April  1851,  H.  C.  Hoare  executed  a 
deed  of  disclaimer,  by  which,  after  reciting 
that  he  had  declined  to  act,  and  never  had 
acted,  and  was  desirous  to  renounce  the 
trusts  and  executorship  of  the  will,  he  dis- 
claimed in  the  usual  form. 

The  question  in  this  suit  was,  whether 
the  copyhold  estates  had  properly  been 
sold  to  the  plaintiff  by  H«  WaUer  and  M. 
Wells. 

By  the  statute  21  Hen.  8.  c.  4,  it  is 
enacted,  that,  where  lands  are  willed  to  be 
sold  by  executors,  and  part  of  them  refuse 
to  be  executors  and  to  accept  the  adminis- 
tration of  the  will,  all  sales  by  the  execu- 
tors that  accept  such  administration  shall 
be  as  valid  as  if  all  the  executors  had 
joined. 

Mr.  Bacon  and  Mr,  Smyihe^  for  the  plain- 
tiff, contended  that  the  title  was  good,  and 
cited  Adams  v.  TaunUm  (1). 

Mr,  Malins  and  Mr.  Hardy^  for  the 
defendant,  contended  that,  as  the  power 
was  given  to  the  three  surviving  executors, 
it  could  not  be  exercised  by  two  only.  It 
was  doubtful  whether  copyholds  were 
within  the  act  of  21  Hen.  8.  c.  4.  If  they 
were,  the  defect  was  not  cured  by  it,  as 
there  was  no  proof  that  Mr.  Hoare  had 
refused  to  act. 

Parksr,  V.C.-- I  think  that  there  is  a 
good  title.  There  is  a  devise  by  the  tes- 
tator, William  Betts,  to  four  persons,  of 
fireehold  estate  upon  trust  to  sell,  and  then, 
in  the  ordinary  course  with  respect  to 
copyholds,  a  power  is  given  to  the  same 
four  persons  (who  are  named  as  executors), 
and  the  survivors  and  survivor  of  them, 
and  the  executors  and  administrators  of 
such  survivor,  to  sell  the  copyholds.  Then 
there  is  a  bequest  of  personal  estate  upon 
trust  to  sell  in  exactly  the  same  way ;  and 
then  a  direction  that  these  persons  shall 
apply  the  whole  money,  the  proceeds  of 
such  sales,  in  a  particular  manner.  One 
of  the  four  died  in  the  testator's  lifetime. 
The  three  then  became  trustees  precisely 
as  if  three  only  had  been  named  in  the 

(1)  SMadd.  436. 


will.  As  to  one  of  these  three  tlieni  is 
nothing  to  shew  whetiier  he  acted  or  not. 
Nineteen  or  twenty  years  after  the  tes- 
tator's death  he  executed  a  deed  of  dis- 
claimer, reciting  that,  from  the  time  of  the 
testator's  death,  he  had  declined  to  act  and 
had  never  acted,  and  disclaiming  all  the 
trusts.  The  question  whether  the  two 
trustees  could  act  alone  is  not  the  same  as 
to  the  freeholds  and  copyholds.  Accept- 
ance would  have  been  necessary  to  have 
made  him  trustee  of  the  freeholds,  and  the 
deed  of  disclaimer  operates  so  as  to  put 
him  in  the  position  of  never  having  been  a 
trustee  of  them.  The  legal  estate  in  these 
freeholds  is  in  the  two  odier  trustees  only, 
and  they  can  execute  the  trusts  of  the  wfll 
as  to  them.  The  question  as  to  the  copy- 
holds is  not  the  same.  At  cammon  law, 
the  power  to  sell  them  is  an  authority  given 
to  the  three  trustees  and  executors,  whidi 
cannot  r^ularly  be  executed  by  fewer 
than  the  whole  number.  The  statute 
21  Hen.  8.  c.  4.  commences  as  follows: — 
*^  Forasmuch  as  a  bargain  and  sale  of  such 
lands,  tenements,  or  other  hereditaments 
so  willed  by  any  person  to  be  sold  by 
his  executors  after  his  decease,  after  the 
opinion  of  divers  persons,  can  in  nowise 
be  good  or  effectnsl  in  the  law,  unless  the 
same  bargain  and  sale  be  made  by  the 
whole  number  of  the  executors  named,"  &c 
Then  there  comes  the  provision  refierred 
to.  It  has  been  considered  that  this  statute 
is  declaratory.  It  was  suggested  in  the 
argument  that  it  does  not  apply  to  copy- 
holds. I  am  not  aware  that  there  has  ever 
been  a  doubt  on  the  point.  The  question 
as  to  the  copyholds  differs  from  the  ques- 
tion as  to  the  freeholds,  because  there  must 
be  an  actual  reftisal  of  one  executor  to  act 
in  order  to  enable  the  others  to  sell  the 
copyholds  without  him.  Now  what  have 
we  here  ?  We  have  a  disclaimer  which,  if 
it  is  effiMstual  at  all,  must  be  a  refUsal  as  to 
both  the  freeholds  and  copyholds,  and, 
primd  faete^  that  must  be  a  refusal  to  act 
from  the  b^inning.  Is  there  anjrthing  to 
raise  a  doubt  that  this  disclaiming  exeeutor 
did  refuse  from  the  beginning  ?  If  he  did 
not,  there  would  be  a  great  irr^rnlarity 
in  the  sale  by  the  two  other  execoton 
without  his  concurrence.  A  disclaimer  is 
primd  facie  evidence  of  a  refusal  from  the 
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beginning,  and  I  have  heard  nothing  to 
raise  a  doubt  of  the  irregolarity  of  this 
transaction.  I  have,  therefore,  no  doubt 
that  this  title  is  good.  I  must  give  the 
title  the  benefit  of  the  costs. 


Lords  Justices.  ^ 

1852.  ^ 

Feb.  24. 


I 


BRIGG8  r.  THE  EARL  OP 
OXPO&D. 


Tenant  for  Life  without  Impeachment  of 
Waste^^Power  to  cut  Timber^^Perj^etuity 
— Remoteness, 

Family  estates,  which  were  svbjeet  to 
mortgages,  were  conveyed  to  trustees,  to  raise 
money  for  the  payment  of  incunAranees,  and 
subject  thereto,  for  A.  B.  for  Ufe,  and  then 
for  C  D,  his  eldest^  son,  for  Ufe,  without 
impeachment  ofwtute,  but  subject  to  a  power 
to  the  trustees  after  contained,  with  an  uiti" 
mate  remainder  to  A.  B.  in  fee  simple.  The 
power  to  the  trustees  was  during  the  life  of 
A.  B,  and  after  his  death,  with  the  consent 
of  C,  D,  if  he  should  he  the  survivor,  to 
feU  timber,  and  apply  the  proceeds  towards 
paying  off  incumbrances  so  long  as  they 
should  exist: — Held,  that  the  power  was 
paramount  any  authority  in  the  tenant  for 
life  without  impeachment  of  waste,  and  that 
it  was  not  an  infringement  on  the  law  ofper* 
petuity. 

This  case  was  an  appeal  from  a  decision 
of  Vice  Chancellor  Parker.  The  questions 
before  the  Court  arose  out  of  a  convey- 
ance of  certain  estates  to  trustees,  and  a 
declaration  of  trust  of  the  same.  The 
estates  having  been  conveyed  by  agree* 
ment  between  the  late  Earl  of  Oxford,  who 
was  then  tenant  for  life  without  impeach- 
ment of  waste,  and  Lord  Harley,  his  eldest 
son,  who  was  remainder-man  in  tail,  by  an 
indenture,  dated  the  20th  of  March  1832, 
between  Edward,  then  Earl  of  Oxford, 
since  deceased,  of  the  first  part ;  Alfred, 
then  Lord  Harley,  but  nt)W  Earl  of  Ox- 
ford, of  the  second  part ;  John  Moore,  of 
the  third  part ;  and  Thomas  Briggs,  of  the 
fourth  part, — it  was  agreed  that  certain 
parts  of  the  premises  should  be  sold  or 
mortgaged,  and  that  a  sum  not  exceeding 
50,000/.  should  be  raised  towards  liqui- 


dating the  debts  of  the  then  Earl ;  and, 
subject  thereto,  that  an  annuity  of  600/. 
a  year  should  be  raised  and  payable  to 
Alfred,  then  Lord  Harley ;  and  after  his 
decease,  that  the  same  annuity  should  be 
payable  to  Lady  Harley ;  and,  subject  to 
the  above  trusts,  the  estates  were  to  be 
held  by  the  trustees  during  the  life  of  the 
then  Earl  upon  trust,  to  pay  the  rents  to 
him  for  his  life  for  his  own  use;  and  it  was 
declared  that  in  case  the  said  Alfred  Lord 
Harley  should  survive  the  said  Earl,  then 
that  the  trustees  and  trustee  should,  sub- 
ject to  the  above  trusts,  stand  seised  or 
possessed  of  the  said  estates,  to  the  use  of, 
or  upon  trust  for,  the  said  Lord  Harley 
and  his  assigns  for  his  life,  without  im- 
peachment of  waste,  but  subject  to  the 
power  thereinafter  limited  to  the  said 
trustees  or  trustee,  to  fell  timber  and  un- 
derwood growing  on  the  said  estates :  and 
from  and  after  the  death  of  the  said  Alfred, 
then  Lord  Harley,  in  case  he  shoidd  sur- 
vive the  then  Earl,  then  upon  trust  to  raise 
and  pay  an  annuity  of  6001,  to  Lady  Har- 
ley, for  her  life ;  and  after  the  decease  of 
the  survivor  of  the  said  then  Earl  and 
Lord  Harley,  subject  as  aforesaid,  upon 
trust  for  the  first  and  other  sons  of  Lord 
Harley  successively  in  tail  male,  with  an 
ultimate  remainder  in  default  of  such  issue 
to  the  said  then  Earl  of  Oxford,  his  heirs 
and  assigns  for  ever,  and  then  the  follow- 
ing proviso  was  introduced: — "Provided 
also,  and  it  is  hereby  further  agreed  and 
declared,  that  it  shall  and  may  be  lawfril 
for  the  said  trustees,  or  the  survivor  of 
them,  his  executors  or  administrators,  at 
any  time  or  times  hereafter,  so  long  as 
there  shall  be  any  mortgage  or  mortgages^ 
incumbrance  or  incumbrances,  subsisting 
upon  the  said  hereditaments,  or  any  part 
or  parts  thereof  (but  not,  after  the  said 
Earl's  decease,  without  the  consent  of  the 
said  Alfred  Lord  Harley,  if  living,  such 
consent  to  be  signified  in  writing),  to  fell 
and  cut,  or  cause  to  be  felled  and  cut,  all 
or  any  of  the  timber  and  other  trees  and 
underwood  standing,  growing,  or  being 
upon  the  said  hereditaments,  and  to  sell 
and  dispose  thereof,  and  to  pay  and  apply 
the  money  to  arise  therefrom  in  or  towards 
the  liquidation  or  discharge  of  the  subsist- 
ing mortgages  or  incumbrances,  or  of  some 
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or  one  of  them."  And  it  was  declared 
that,  in  order  to  provide  for  the  due  pay- 
ment of  the  interest  of  the  several  incum- 
brances which  should  for  the  time  being 
be  subsisting  upon  the  said  estates,  and  of 
paying  and  applying  the  rents  and  profits 
thereof  according  to  the  several  interests 
of  the  parties  interested  therein  for  the  time 
being,  the  then  Earl  of  Oxford,  Alfred, 
then  Lord  Harley,  and  John  Moore,  ap- 
pointed the  plaintiff,  Thomas  Briggs, 
generally  to  superintend  the  management 
of  the  said  estates,  and  to  receive  the  rents 
and  profits  in  respect  of  the  estates,  and  all 
monies  arising  from  the  sale  of  timber  and 
underwood  on  the  said  estates,  and  to  give 
receipts  for  the  same,  and  to  apply  the 
monies  so  received  according  to  the  trusts 
of  the  deed,  retaining  an  allowance  of  Is. 
in  the  pound  for  his  trouble  in  the  manage- 
ment of  the  estates. 

Since  the  deed,  the  Earl  had  died,  and 
Lord  Harley  (now  Earl  of  Oxford)  claimed 
the  right  to  cut  timber,  but  the  Vice 
Chancellor  decided  that  upon  the  true 
construction  of  the  deed,  the  power  of  the 
present  Lord  Oxford,  as  tenant  for  life 
without  impeachment  of  waste,  had  no 
avail  while  incumbrances  existed,  but 
that  his  power  was  controuled  by  that 
given  to  the  trustees  with  his  consent. 
From  this  decision  the  Earl  of  Oxford 
appealed,  and  the  case  being  before  the 
Court,  their  Lordships  considered  that  an- 
other question  ought  to  be  discussed, 
namely,  whether  or  not  the  power  in  the 
trustees  was  not  void  as  tending  to  a  per- 
petuity ? 

The  SoUeUor  General  (Sir  W.  P.  Wood), 
Mr.  Bethell  and  Mr*  ToUer  supported  the 
decree  below. 

Mr.  MaUnSf  Mr.  Roundell  Palmer  and 
Mr.  Cole,  for  the  Earl  of  Oxford.— That 
the  ordinary  power  given  to  a  tenant  for 
life  to  cut  timber,  was  not  intended  to  be 
restricted  is  plain  frt>m  the  fact  that  his 
consent  is  necessary  to  the  exercise  of  the 
power  by  the  trustees;  and  if  this  were  not 
so,  if  the  trustees  from  caprice  or  any  other 
cause  should  think  fit  not  to  cut  timber  for 
the  purposes  of  the  trusts  of  the  deed,  no 
timber  whatever  could  be  cut  at  all.  On 
the  question  of  perpetuities,  the  case  of 


Ferrand  v.  Wihon  (1),  before  8ir  James 
Wigram,  is  a  sufficient  authority  to  shew 
that  the  power  attempted  to  be  given  to 
the  trustees  is  void  for  remoteness,  as 
plainly  infringing  the  law  against  per- 
petuities. In  the  first  place,  ^e  property 
which  is  settled  must  be  considered  as  a 
timber  estate,  and  that  the  wood  and  tim- 
ber are  a  portion  of  the  profits  as  much  as 
the  rents  would  be.  Then  if  that  be  so, 
and  it  is  plain  from  the  trusts  that  the 
settlors  so  thought  it,  an  attempt  is  made 
to  deal  with  the  profits  in  such  a  way  as 
that  the  trusts  for  accumulation  are  to  last 
so  long  as  there  may  be  incumbrances  on 
the  estate,  that  is,  during  an  indefinite  time, 
which  may  continue  beyond  a  life  or  lives 
in  being  and  twenty-one  years  afterwards. 
PracticaUy,  this  trust  is  the  same  as  if  it 
had  been  to  receive  the  rents  and  profits 
(the  timber  or  its  produce  being  profits), 
and  accumulate  them  until  there  was 
enough  for  paying  the  incumbrances,  which 
would  clearly  have  been  bad.  In  Ferramd 
V.  Wilson  the  devise  was  made  to  trustees 
for  twenty-one  years,  then  various  tenancies 
for  life  were  created,  and  remainders  over 
given,  and  the  trusts  declared  of  the  term 
were  to  fell  timber  until  the  debts  were 
paid,  and  a  power  was  given  to  the  trustees 
after  the  determination  of  the  term  until 
a  person  entitled  in  tail  or  to  some  greater 
estate  should  attain  twenty-one,  to  fell 
timber,  and  apply  the  proceeds  in  the 
same  way  as  during  the  term  of  twenty- 
one  years,  and  there  the  trusts  as  to  the 
timber  were  held  void  for  remoteness. 

The  following  cases  were  also  cited  :— 

BagshawY.  Spencer,  2  Atk.  570;  s.c. 

1  Yes.  sen.  142. 
Lord  Southampton  v.  the  Marqnu  of 

Hertford,  2  Yes.  8t  B.  54. 
Ware  v.  PolhiU,  11  Yes.  257. 
Davies  v.  Weseomb,  2  Sim.  425. 
Waldo  V.    Waldo,    7  Ibid.  261 ;  s.  c. 

12  Ibid.  107 ;  10  Law  J.  Rep.  (n.8.) 

Chanc.  312. 
Ibbetson  v.  Ihbetson,  10  Sim.  495 ;  s.  c 

5  Myl.  &  Cr.  26 ;  10  Law  J.  Rep. 

Chanc.  49. 


(I)  4  Hare,  344;  s.  e.  15  Law  J.  Repw  (as.) 
Chanc  41. 
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PhUiips  V.  Barlow,  14  Sim.  268  ;  8.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  85. 
Browne  v.  StoughUm,  14  Sim.  369 ;  8.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  891. 
Kekewieh  v.  Marker,  8  Mac.  &  Q.  811 ; 

8.  c.  anie,  p.  182. 
Lewis  on  Perpetuities,  541. 

Lord  Justice  Knight  Bruce. — On  tbe 
question  of  construction  we  have  not  the 
least  doubt.  We  are  both  clearly  of  opin- 
ion that  the  exemption  of  the  life  estate  of 
the  present  Lord  Oxford,  from  being  im- 
peachable of  waste,  is  subject  to  a  power 
exercisable  only  by  the  trustees,  though 
not  without  his  consent.  The  question 
being,  in  substance,  whether,  according  to 
the  true  intention  of  the  settlement,  the 
timber  growing  on  the  estate  is  during  his 
Lordship's  life  to  be  applicable  to  his  own 
purposes,  or  to  relieve  the  inheritance  from 
certain  charges,  we  think  that  the  latter  is 
plainly  the  true  construction.  It  is  not 
necessary  to  rely  upon  the  obvious  argu- 
ment, that  the  contention  of  Lord  Oxford 
goes  to  strike  the  parenthesis  (if  it  is  a 
parenthesis)  out  of  the  settlement,  or  to 
give  it  no  operation.  Independently  of 
that  observation,  not  necessarily  conclusive, 
the  intent  is  plain  that  the  trustees  were  to 
have  the  power  of  cutting  timber  for  the 
purpose  of  relieving  the  inheritance,  not 
to  be  exercised  without  his  consent.  It  has 
been  suggested  that  Lord  Oxford  might 
wish  to  have  timber  cut,  and  that  the  trus- 
tees might  maliciously  or  capriciously  refuse 
to  concur.  When  that  case  shall  arise  it 
will  be  time  enough  to  consider  it.  The 
case  probably  would  be  one  as  to  which  I 
(speaking  for  myself  alone)  should  feel  no 
difficulty.  The  question  as  to  this  part  of 
the  argument  now  stands  simply  thus :  is 
that  l2e  estate  which  is  stated  in  express 
terms  to  be  subject  to  a  certain  power, 
to  be  not  subject  to  the  power?  We 
think  this  point  not  arguable.  But  one  of 
us  has  a  doubt  upon  the  question  of  re- 
moteness, and,  therefore,  that  point  must 
be  further  discussed. 

Lord  Justice  Lord  Cranworth. — ^My 
doubt  is  how  this  case  is  to  be  distinguished 
from  that  before  Sir  James  Wigram. 

Mr,  Bethell.'— In  that  case  the  money 
arising  from  the  sale  of  timber  is  to  be 


applied,  not  in  relieving  the  estate  from 
wUch  the  timber  was  cut,  as  is  the  case 
here,  but  in  paying  the  debts  and  legacies 
of  the  testator,  a  most  material,  and  indeed 
vital,  distinction;  and,  moreover,  on  the 
point  of  remoteness,  that  is  met  by  the  very 
essential  fact,  that  the  power  may  be  de- 
stroyed by  a  disentailing  deed,  and  so  must 
be  considered  as  within  the  rule  relating  to 
perpetuities.  In  the  case  of  Ferrand  v. 
Wilson,  Sir  James  Wigram  actually  founded 
his  decision  on  those  of  Warev,  PMiU  and 
Ibbetson  v.  Ihhetson;  for  he  said  that  those 
two  cases,  or  rather  the  former,  and  the 
principle  of  the  latter,  required  the  decision 
he  made.  So  far,  and  so  fox  only,  as  Fer^ 
rand  v.  Wilson  lies  within  the  limits  of 
Ware  v.  PolhtU  and  Ihhetson  v.  Ihhetson,  it 
is  an  authority  for  that  now  before  the 
Court ;  and  even  if  those  two  cases  should 
be  considered  as  supporting  this,  which  is, 
at  least,  doubtful,  they  do  not  warrant  the 
doctrine  being  carried  one  step  further. 
But,  in  fact,  upon  examination,  it  will  be 
seen  that  in  Ware  v.  PolhiU  the  estates 
were  leasehold,  and  the  power  was  held 
void,  the  estate  vesting  absolutely  in  the 
tenant  for  life,  while  Ihhetson  v.  Ihhetson 
was  the  case  of  a  suspense  of  vesting  of 
chattels,  which  the  Vice  Chancellor  said 
"  might  have  continued  for  ages,"  as  there 
might  not  be  a  tenant  in  tail  attaining 
twenty-one,  who  might  become  possessed 
of  a  particular  house.  The  two  cases, 
namely,  Ferrand  v.  Wilson  and  the  present, 
are  sufficiently  distinguished. 

Lord  Justice  Lord  CRANWORTH.-^The 
doubt  that  I  had  has  been  removed.  It 
was  a  doubt  created  in  the  course  of  the 
argument,  by  the  reasoning  of  Sir  James 
Wigram  in  Ferrand  v.  Wilson.  Some  of 
the  expressions  in  the  judgment  in  that 
case  certainly  have  an  aspect  favour- 
able to  the  view  taken  by  the  defendant ; 
but  I  think  there  is  a  manifest  distinc-* 
tion  between  the  cases.  If  the  law  be 
not  that  a  power  is  always  good  so  far  as 
perpetuity  is  concerned,  if  it  is  capable  of 
being  barred  by  a  common  recovery,  or  by 
that  which  is  now  equivalent  to  a  common 
recovery,  perhaps  it  is  a  matter  of  regret 
that  that  is  not  the  state  of  the  law ;  if 
there  are  any  exceptions  to  that  rule,  I 
think  they  have  created  more  embarrass- 
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ment  than  is  compensated  for  by  any  bene* 
fit  which  they  have  produced.  It  is  not 
necessary  to  give  any  opinion  as  to  whether 
Ware  v.  PoUiiU  is  right,  or  whether  Fer« 
raud  V.  Wilson  can  or  not  properly  come 
within  the  same  category.  For  supposing 
Ware  v.  PolhUl  to  have  been  righUy  de- 
cided, and  Ferrand  v.  Wilson  to  have  cor- 
rectly followed,  stiU  I  think  that  those 
authorities  are  not  applicable  to  this  case. 
This  is  a  case  in  which  not  only  is  the 
power  capable  of  being  barred  by  the  act 
of  the  first  tenant  in  tail,  when  he  is  in  a 
condition  which,  in  point  of  law,  enables 
him  to  act  at  all,  by  being  of  the  age  of 
twenty-one,  but  in  which  ^e  power  is  one 
to  be  exercised  solely  by  virtue  of  the  con- 
tract between  the  parties  to  the  settlement: 
a  contract  to  this  effect,  that  that  which  was 
a  debt  upon  the  estate  should  be  liquidated 
in  a  particular  mode.  It  appears  to  me 
that,  to  whatever  extent  of  time  the  opera- 
tion of  that  contract  extends,  it  is  not  a 
contract  within  the  doctrine  of  perpetuity. 
The  person  who  enjoys  the  estate  has  only 
to  pay  off  the  incumbrance,  and  there  is  an 
end  of  it.  The  present  case,  therefore,  is 
materially  distinguishable  from  those  cited. 
Lord  Justice  Knight  Bruce.— -The 
equity  of  redemption  of  a  wooded  estate  is 
settled,  and  those  concerned  in  the  matter 
agree  that  no  person  having  a  limited  in- 
terest shall  apply  any  of  the  wood  to  his 
own  use  until  the  corpus  of  the  estate  shall 
have  been  relieved  from  certain  incum- 
brance. It  seems  certainly  a  very  reason- 
able agreement.  It  has  been  said,  how- 
ever,  that  it  is  void,  as  trespassing  upon 
the  law  of  perpetuity.  But  the  circum- 
stance of  the  power  being  liable  to  destruc- 
tion by  the  tenant  in  tail  is  of  itself  su£B- 
cient  to  preclude  all  objection,  at  least  to 
a  power  of  this  description,  on  that  ground. 
I  think  the  plaintiff  right. 


L.C.  "^  In  re  the  st.  george  steam- 
May  31,  >  packet  company,  ex  parte 
June  1.  1      hamer's  devisees. 


Company  —  Winding-up    Acts  —  Coniri^ 
butory  Devisee-^  <$•  4  Will.  4.  c.  104. 

A,  was  the  holder  of  shares  in  a  joint-' 


stock  company  9  the  members  ofwhieh  had  by 
covenant^  not  binding  their  heirs^  engaged 
that  t?ie  partnership  should  eonUtme  for 
ninety-nine  years;  thai  there  should  be  no 
right  of  survivorsMpf  and  that  the  shares 
should  be  deemed  personal  estate,  A.  died 
Ml  1838,  having^  by  his  mtf,  devised  his 
real  estate  to  B^  and  appointed  C  his  exe- 
cutrix. At  the  time  of  his  deoA  the  eam- 
pany  were  solvent,  and  all  the  then  existing 
UabiUiies  were  afterwards  discharged.  C, 
qfter  A.*s  deaths  was  treated  as  the  pro- 
prietor of  the  shares ;  and  for  fme  yean 
received  dividends  upon  them  as  executrix. 
The  company  became  insolvent;  amd^  it 
appearing  that  the  testator's  personal  estate 
was  exhausted^  B*s  name  was  put  en  the  list 
of  contributorieSf  in  his  character  of  devisee 
of  the  real  estate : — Held^  reversing  the  de- 
cision qfthe  Court  below^  that  B.  was  rightly 
placed  on  the  list  of  contnbutories. 

The  statute  3^4  Will.  4.  e.  104. 
charges  debts  of  every  description  em  the 
real  estate  of  the  testator  ;  and  a  future  debt^ 
arising  out  of  a  previous  obligation  of  the 
testator f  is  within  the  act. 

This  was  an  appeal  by  the  official  ma- 
nager, from  an  order  of  Knight  Brace,  V.C., 
directing  the  removal  of  the  names  of  Mr. 
and  Mrs.  Rawdon  and  Mr.  J.  Hamer  from 
the  list  of  contnbutories,  on  which  they 
had  been  placed  in  their  character  of  devi- 
sees of  certain  real  estate  under  the  will  of 
J.  Hamer  deceased.  The  report  of  the 
hearing,  before  the  Vice  Chancellor,  will 
be  found  in  20  Law  /.  Rep.  (n.s.)  Chanc. 
207;  and  it  will  only  be  necessary  to 
state,  in  addition  to  the  fieu^ts  there  set 
out,  that  by  the  deed  of  settlement  of  the 
company,  Uie  parties  thereto  of  the  first 
part  for  themselves  and  himself  severally 
and  respectively,  but  not  all  or  any  of 
them  jointly,  and  the  several  other  persons 
of  the  other  part,  whose  names  and  seals 
were  thereunto  subscribed  and  set,  for 
themselves  and  himself,  severally  and 
respectively,  but  not  all  or  any  of  then 
jointly,  mutually  and  reciprocally  cove- 
nanted, declared  and  agreed  with  and  to 
each  other  (amongst  oSier  things)  that 
the  company  should  continue  for  ninety* 
nine  years,  and  that  there  should  be  no 
benefit  of  survivorship,  as  between  the 
shareholders. 
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Mr,  BaeoHf  Mr,  RqU^  and  Mr,  J,  V,  Prior^ 
in  support  of  the  appeal. — The  liabilities 
of  the  company,  though  incurred  after  the 
death  of  the  testator,  are,  by  the  covenant 
in  the  deed,  a  debt  of  the  testator — Marae 
▼.  Tucker {!),  Bermingham  v.  Burke  (2\ 
and  though  the  covenant  in  this  case  does 
not  bind  the  heirs,  yet  by  the  3  &  4  Wi]l.  4. 
c.  104.  debts  of  every  description  are 
chai^^d  upon  the  real  estate  of  the  tes- 
tator. 

Mr.  BetheU,  Mr.  MaUm,  and  Mr.  H. 
Humphreys^   contra. — The   devisees  have 
beea  in  the  possession  of  the  real  estate 
for  twelve  years ;  and  during  all  that  time 
the  company  have  accepted  and  treated 
the  executrix  as  owner  of  the  shares.     At 
the  time  of  the  death  of  the  testator  there 
were  no  debts  which  could  affect  the  real 
estate.     To  call  a  liability  under  a  cove- 
nant a  debt,  would  be  to  confound  a  con- 
tract with  its  consequences.   A  debt,  within 
the  meaning  of  the  statute,  must  be  such 
as  could  be  sued  for — WiUon  v.  Knuhhy 
(3),  Farley  v.  Briant^i).     In  Morae  v. 
Tucker ^  Wigram,  V.C.  drew  the  distinction 
between  the  statutory  liability  and  the  lia- 
bility under  a  charge  in  a  will.     This  lia- 
bility would  not  have  been  proveable  as  a 
debt  in  bankruptcy — The  South  Stafford-^ 
shire  Railway  Company  v.   Bumside{5). 
If  this  case  is  within  the  3  &  4  Will.  4, 
then   the  estate  is  equitable  assets,  and 
must  be  administered  in  the  usual  way. 

Mr.  BacoHf  in  reply,  cited  Ex  parte 
Doyle f  in  re  the  St.  George  Steam- Packet 
Company  (fi\  to  shew  that  the  receipt  of 
dividends  by  the  executrix  did  not  consti- 
tute her  a  proprietor  of  the  shares. 

June  1. — The  Lord  Chancellor.— 
This  is  a  case  in  which,  after  several  years 
have  elapsed,  an  attempt  is  made  to  charge 
the  real  estate  of  a  shareholder,  in  the 
hands  of  devisees,  with  the  liabilities  of 
the  company  incurred  long  after  the  death 
of    the     shareholder.      The     shareholder 

(1)  5  Hare,  79;  8.C.  15  Law  J.  Rep.  (n.8.)  Chanc. 
162. 

(2)  2  J.  &  Lat.  699. 

(3)  7  East,  128. 

(4)  3  Ad.  &  £.  839 ;  s.  c.  5  Law  J.  Rep.  (k.s.) 
K.B.  132. 

(5)  5  £xch.  Rep.  129 ;  s.  c  20  Law  J.  Rep.  (m.s.) 
Excb.  120. 

(6)  2Hall&Tw.  221. 
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entered  into  a  deed  of  covenant  for  carry- 
ing  on  this  company,    with   others,   for 
ninety-nine  years.     At   the   time  of  his 
death  it  was  admitted  that  there  were  no 
debts  owing,   but   that   debts  afterwards 
accrued.   Therefore,  at  the  time  the  devise 
(which  was  not  charged  with  debts)  took 
effect,  no  debt  had  in  fact  accrued.     The 
question  is,  whether  the  real  estate  is  now 
liable,  twelve  years  after  the  death  of  the 
testator.     If  it  is  so,  it  is  a  very  inconve- 
nient disposition  of  property  by  the  legis- 
lature to  render  real  estate  liable,  after  so 
considerable  a  distance  of  time,  in  respect 
of  transactions  over  which  the  devisee  had 
no  controul;  for,  by  the  deed,  the  shares 
belong  to  the  personal  representative  of 
the  testator.     It  has  been  ably  argued  that, 
under  the  deed,  the  proprietorship  of  the 
shares  vests  in   the  executrix,  who   has 
continued  to  receive  the  dividends  in  that 
character ;  but  the  contrary  has  been  de- 
cided {Ex  parte  Doyle^  supra),  and  I  have 
no  intention  of  interfering  with  that  deci- 
sion, though  I  think  it  a  question  of  con- 
siderable nicety.     By  the  deed  the  parties 
covenant  (and  being  under  seal  it  is  a  spe- 
cialty) that  they  will  carry  on  trade  with- 
out benefit  of  survivorship  for  ninety-nine 
years.     This  covenant,  being  a  specialty, 
does  not  bind  the  heirs,  because  they  are 
not  named ;  but  it  does  bind  the  personal 
estate  beyond  all  question.     The  devisees 
who  took  the  real  estate,  not  charged  with 
debts  by  the  will,  and  who  had  no  controul 
over  the  personal  estate,  might  probably 
have  compelled  the  executrix  to  have  come 
to  some  account,  which  would  have  put  an 
end  to  the  liability  of  the  real  estate.     I 
give  no  opinion  as  to  how  that  was  to  be 
effected.     The  devisees,  however,  took  no 
step,  and  remained  in  perfect  security  as 
to  their  real  estate ;  and  a  hard  case  it  is, 
if  that  liability  should  be  established. 

Now  the  deed  not  creating  a  specialty 
debt  binding  the  heir,  it  is  clear  that,  unless 
the  act  of  parliament  provides  for  this  case, 
there  is  no  relief  to  be  had  against  the 
proprietors  of  the  real  estate.  The  statute 
3  Will.  &  M.  c.  14.  does  not  bear  upon 
this  case,  because  the  word  "  debts,' '  in  that 
act,  was  used  in  a  limited  sense ;  and  in 
Wilson  V.  KnubUy  it  was  held  that,  where 
an  action  of  debt  would  not  lie,  the  act  did 
not  operate  to  bind  the  devisee;  and  in 
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Farley  v.  Briani  that  doctrine  was  carried 
a  little  further;  but  both  decisions  de- 
pended upon  that  particular  act  of  parlia- 
ment which  contained  those  words  of  re- 
striction. The  statute  1  Will.  4.  c.  47. 
does  not  extend  to  this  case,  but  is  con- 
fined in  its  operation  to  cases  where  the 
heirs  are  bound. 

Then  the  question  is,  whether  this  case 
falls  withm  the  8  &  4  Will.  4.  c.  104. 
That  act  is  rather  ambiguously  framed; 
but  it  recites,  that  it  is  expedient  that  the 
payment  of  debts  should  be  secured  more 
effectually ;  and  then  it  enacts  that,  "  when 
any  person  shall  die  seised  of  or  entitled 
to  any  estate  or  interest  which  he  shall  not 
by  his  last  will  have  charged  with  or  de- 
vised, subject  to  the  payment  of  his  debts, 
the  same  shall  be  assets  to  be  administered 
in  courts  of  equity  for  the  payment  of  the 
just  debts  of  such  persons,  as  well  debts 
due  on  simple  contract  as  on  specialty; 
and  that  the  heir  or  heirs  at  law,  customary 
heir  or  heirs,  devisee  or  devisees  of  such 
debtor,  shall  be  liable  to  all  the  same  suits 
in  equity  at  the  suit  of  any  of  the  creditors 
of  such  debtor,  whether  creditors  by  simple 
contract  or  by  specialty,  as  the  heir  or  heirs 
at  law,  devisee  or  devisees  of  any  person 
or  persons  who  died  seised  of  freehold 
estates  was  or  were  before  the  passing  of 
this  act  liable  to  in  respeet  of  such  free- 
hold estates  at  the  suit  of  creditors  by 
specialty  in  which  the  heirs  were  bound." 
Now,  stopping  there,  a  difficulty  occurs ; 
because,  Uiough  it  first  enaets,  tiiat  where 
a  man  shall  not  by  his  last  will  have 
charged  his  estates  with,  or  devised  them 
subject  to,  the  payment  of  debts,  the  same 
flihall  be  equitable  assets  for  the  payment 
both  of  simple  contract  and  specialty  debts ; 
yet  it  afterwards  refers  to  the  remedy  as 
it  would  be  against  the  heir  or  heirs,  or 
devisee  or  devisees,  as  if  they  had  been 
bound.  But  I  think  the  true  construc- 
tion of  the  act  is  to  charge  debts  of  every 
description  upon  the  real  estate  of  the 
testator;  and  the  difficulty  raised  in  the 
argument  that  this  was  a  debt  by  spe- 
ciidty,  in  which  the  heirs  were  not  bound, 
is  answered  by  the  proviso  of  the  act, — 
"Provided  always,  that  in  the  admi- 
nistration of  assets  by  courts  of  equity, 
under  and  by  virtue  of  this  act,  all  cre- 
ditors by  specialty  in  which  the  heirs  are 


bound  shall  be  paid  the  full  amount  of  the 
debts  due  to  them  before  any  of  the  cre- 
ditors by  simple  contract  or  by  specialty 
in  which  the  heirs  are  not  bound  shall  be 
paid  any  part  of  their  demands.*'  The 
act,  therefore,  provides  for  the  payment  of 
debts  by  specialty,  where  the  heir  is  not 
bound ;  and  this  is  a  case  of  a  specialty 
debt  where  the  heirs  are  not  bound ;  and, 
therefore,  I  think,  upon  the  true  construc- 
tion, it  is  included  in  the  act. 

There  is  another  way  of  construing  the 
act,  which  is  to  me  very  satisfactory.  The 
act  does  not  extend  to  any  case  where  there 
has  been  a  devise  subject  to  the  payment  of 
debts.  Now,  what  was  the  intention  of  the 
act,  or  what  want  did  it  mean  to  supply? 
It  meant  to  supply  the  want  of  charge  of 
debts,  generally,  and  not  in  the  restricted 
sense  of  the  term  as  used  in  the  act  of 
8  Will.  &  M.  c.  1 4,  or  the  later  acts.  When, 
therefore,  it  is  settled  that  where  there  is  a 
general  charge  of  debts  by  will,  that 
includes  not  only  present  debts,  but  future 
debts  also ;  and  if  this  act  meant,  as  I 
think  it  did,  to  make  a  charge  here  which 
the  testator  had  neglected  to  do  by  his 
will,  then  this  case  falls  within  the  autho- 
rities as  a  future  debt  arising  out  of  a  pre* 
vious  obligation,  and  is  within  the  provi- 
sions of  the  act.  Then  primd  facie  the 
real  estate  is  liable;  and  the  only  point 
arises  upon  the  subsequent  transactions. 

Now  the  deed  has  provided  that  the  party 
shall  become  a  proprietor,  though,  until  he 
has  done  some  act,  he  shall  not  have  any 
benefit,  such  as  receiving  dividends.  Here 
the  party  has  been  permitted  to  receive 
dividends ;  but  it  has  been  decided  that  an 
executor,  by  receiving  dividends,  does  not 
become  a  proprietor  in  his  own  right,  bat 
continues  entitled  as  personal  representa- 
tive. In  the  present  case,  the  executrix 
never  received  any  payment  from  the 
company,  except  in  her  character  of  per- 
soncJ  representative ;  therefore,  there  is  no 
personal  liability.  How  then  can  I  re- 
strain the  company  from  enforcing  the 
liability  of  the  real  estate  against  the  de- 
visees ?  They  have  not  done  any  act  to 
prevent  their  coming  against  any  property 
which  was  liable,  as  between  themselves, 
to  the  engagements  of  the  company.  The 
obligations  of  the  deed,  with  the  assistance 
of  the  act,   bind  the  testator's  real  and 
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personal  estate.  This  liability  woiUd  have 
ceased,  if  the  executrix  had  sold  the  shares, 
and  a  new  member  had  been  introduced. 
No  such  transfer,  however,  was  made ;  and, 
consequently,  the  shares  remained  the  pro- 
perty of  the  testator,  and  his  real  and 
personal  property,  by  force  of  the  deed, 
aided  by  the  act  of  parliament,  remained 
liable  to  these  obligations.  If,  as  has  been 
argued,  the  acts  that  have  taken  place 
would  have  had  the  effect  of  substituting 
the  executrix  as  proprietor,  that  would 
have  carried  the  point  to  the  proper  ex- 
tent; for  then  the. executrix  would  have 
become  proprietor  in  her  own  right,  and 
the  estate  would  have  been  discharged. 
But  those  acts,  not  having  had  that  ope- 
ration, the  shares  still  remain  the  property 
of  the  testator,  and  his  real  and  personal 
estate  is  liable.  I  see  nothing  in  the  ac- 
quiescence, as  it  is  called,  of  the  com- 
pany in  not  having  made  any  motion 
against  the  real  estate  that  can  affect  their 
title.  The  cases  in  bankruptcy  have  no 
bearing  upon  the  present  case. 

Then  it  is  said,  you  cannot  attach  the  real 
estate,  because  you  cannot  attach  the  de- 
visee personally.  That  is  not  the  contention ; 
for  the  devisee  is  not  sought  to  be  charged 
personally,  but  in  his  character  of  devisee. 
But  then  it  is  said  that  these  proceedings, 
being  in  the  place  of  a  suit  for  administra- 
tion, you  cannot  come  against  the  party, 
except  in  the  course  of  administration; 
and,  consequently,  you  must  shew  that 
the  persomd  estate  is  exhausted.  That  is 
a  question  which  I  have  not  now  to  decide. 
These  parties  are  put  upon  the  list  as  con- 
tributories  in  respect  of  the  real  estate  of 
the  testator ;  as  between  themselves  and 
the  co-partners  they  will  have  a  right  to 
say,  that  the  personal  estate  shall  be  first 
applied,  but  they  will  have  no  right  to  say, 
if  the  personal  estate  is  exhausted,  the  real 
estate  in  their  hands  is  not  liable.  Con- 
sequently they  must  remain  on  the  list  in 
respect  of  the  real  estate.  Those  are  points 
which  may  have  to  be  decided  hereafter. 

I  regret  to  differ  from  the  learned  Judge 
below,  and  I  cannot  differ  from  him  with- 
out hesitation.  I  am  of  opinion,  however, 
that  the  liability  does  remain,  and  that 
these  parties  must  be  kept  on  the  list  as 
con  tribu  tones. 


Parker,  y.C. 
Mar.25,26,29. 


fin  re  the  london  and 

BIRMINGHAM  EXTEN- 
SION, AND  THE  NORTH- 
AMPTON, DAVENTRY, 
LEAMINGTON,  AND  WAR- 
WICK RAILWAY  COM- 
PANY, ex  parte  car- 
penter's EXECUTORS. 


Company — Winding-up  Act — Breach  of 
Trust — Jnisapplication  of  the  Funds  of  a 
Company  by  the  Committee  of  Management, 

A  railway  company  was  formed^  and  a 
large  number  of  shares  in  it  was  allotted^  and 
a  considerable  sum  paid  in  respect  of  deposits 
on  the  shares,  A  managing  committee  of 
the  company  was  appointed^  and  five  of  its 
members  were  appointed  a  finance  commit' 
teCf  with  power  to  draw  cheques.  By  the 
direction  of  the  managing  committee,  large 
sumSf  part  of  the  company*s  funds,  were 
employed  in  purchasing  shares  in  the  market. 
The  Master  to  whom  the  winding  up  of  the 
company  was  referred,  charged  the  members 
of  the  finance  committee  with  these  sums, 
on  the  ground  that  the  managing  committee 
was  implicated  in  the  breach  of  trust.  The 
Master^ s  order  was  overruled. 

The  above-mentioned  company  was 
formed  in  1845,  and  provisionally  regis- 
tered. A  large  number  of  shares  in  the 
concern  was  Plotted,  and  a  considerable 
sum  was  paid  on  account  of  deposits  on 
the  shares. 

A  managing  committee  of  the  company 
was  formed,  and  five  persons,  Sir  J.  E.  De 
Beauvoir,  R.  Carpenter,  S.  N.  Fisher,  P. 
H.  Edlin,  and  F.  F.  Weiss,  members  of 
the  managing  committee,  were  appointed  a 
committee  of  finance,  any  three  of  whom 
were  to  form  a  quorum,  with  power  to 
draw  on  the  company *s  bank  by  cheques, 
to  be  signed  by  not  less  than  three,  and 
to  be  countersigned  by  the  secretary. 

The  managing  body  directed  that  very 
considerable  sums,  part  of  the  funds  of  the 
company,  should  be  expended  in  pur- 
chasing shares  in  the  market,  and  cheques 
were  drawn  by  members  of  the  finance 
committee  on  the  company's  bank  for  this 
purpose. 

Mr.  Carpenter  died,  having,  by  his  will, 
appointed  executors  who  proved  his  will. 

The  Master,  to  whom  the  winding  up 
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of  the  company  was  referred,  charged 
Mr.  Carpenter's  executors,  and  the  four 
surviving  members  of  the  finance  com- 
mittee with  all  the  sums  expended  for  the 
above-mentioned  purpose,  in  respect  of 
which  cheques  were  not  produced,  and 
charged  all  the  suras  expended  for  such 
purpose,  in  respect  of  which  cheques  were 
produced,  on  the  members  of  the  finance 
committee  who  had  signed  them. 

This  was  a  motion  to  discharge  the 
Master's  order. 

Mr.  Bacon  and  Mr,  Hallett^  for  Mr. 
Carpenter's  executors. 

Mr.  Daniel  and  Mr,  Southgatey  for  Mr. 
Weiss. 

Mr,  Selwyn  and  Mr,  Smyihe,  for  the 
official  manager. 

The  following  cases  were  cited — 

In  re  St,  Marylehone  Joint-Stock  Bank^ 
ing  Company y  1  Hall  &  Tw.  100 ;  s.  c. 

18  Law  J.  Rep.  (n.s.)  Chanc.  81. 
Parhury  v.  Chadwick,  12  Beav.  614; 

8.  c.  19  Law  J.  Rep.  (n.s.)  Chanc. 

562. 
Decks  V.  Stanhope,  1  Sim.  N.S.  448; 

s.  c.  20  Law  J.  Rep.  (n.s.)  Chanc. 

485. 
Cox^s  ease,  8  De  Grex  &  S.  180 ;  s.  c. 

19  Law  J.  Rep.  (n.s.)  Chanc.  167. 
Chadvfick's  case,  15  Jur.  597. 

Ex  parte  Inderwick,  3  De  Gex  &  S. 

231. 
HolUnsworth's  ease,  8  Ibid.  102. 

as  to  the  Winding-up  Act ;  and 

Booth  v.  Booth,  1  Beav.  125 ;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  39. 

Fentoiek  v.  GreenweU,  10  Beav.  412. 

The  Attorney  General  v.  Wilson,  Cr.  & 
Ph.  1 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  53. 

The  Charitable  Corporation  v.  Sutton, 
2  Atk.  400. 

Stiles  V.  Guy,  1  HaU  &  Tw.  523 ;  1  Mac. 
&  G.  422 ;  s.  c.  19  Law  J.  Rep.  (n.s.) 
Chanc.  185. 

The  Attorney  General  v.  the  Corpora- 
tion €/  Leicester,  7  Beav.  176, 
as  to  the  breach  of  trust. 

Parker,  V.C.  —  I  have  oome  to  the 
conclusion  that  the  Master's  order  cannot 


be  sustained  consistently  with  the  prin- 
ciples and  practice  of  the  Court.  The 
circumstances  are  that  five  individuals, 
with  several  others,  were  members  of  the 
managing  body,  and  that  these  five  were 
appointed  to  be  a  finance  committee,  with 
power  for  any  three  of  them  to  sign  cheques, 
which  were  to  be  countersigned  by  the 
secretary.  It  is  admitted  on  both  sides 
that  some,  if  not  all,  of  the  five,  acting  by 
the  direction  of  the  managing  body,  em- 
ployed the  funds  of  the  company,  to  a 
large  amount,  in  buying  up  shares  in  the 
company.  The  Master,  by  his  order,  has, 
in  fact,  charged  these  persons  with  the 
monies  which  they  were  instrumental  in 
appljdng  for  the  purchase  of  these  shares. 
I  should  be  extremely  sorry  to  say  any- 
thing intimating  any  (Ufference  of  opinion 
from  the  conclusion  to  which  the  Master 
has  come  as  to  the  proceeding  in  question, 
which  he  has  rightly  characterised  as  a 
breach  of  trust  in  the  application  of  the 
funds  of  the  company.  It  is  possible  that 
there  may  be  an  explanation  given  of 
it,  but  I  have  not  heard  any.  I  do  not  in 
the  least  difier  from  the  view  which  the 
Master  has  taken.  It  appears  to  me  to  be 
a  misapplication  of  the  funds  of  the  com- 
pany, tending,  as  had  been  put  by  Mr. 
Selwyn,  in  the  course  of  his  argument,  to 
destroy  the  very  object  for  which  the  money 
had  been  put  into  the  hands  of  the  direc- 
tors. Whatever  jurisdiction  the  Master 
may  or  may  not  have  under  the  act,  he 
certainly  has  all  the  jurisdiction  necessary 
for  taking  the  ordinary  accounts,  and  en- 
forcing the  ordinary  liabilities.  In  carry- 
ing out  the  act  of  parliament  another  class 
of  liabilities,  not  of  the  ordinary  kind,  may 
arise.  It  is  not  necessary  to  consider  this 
point  in  the  present  case.  It  appears  to 
me  that  the  vice  of  the  Ma8ter*s  order  is 
this,  that  it  assumes  that  the  five  indivi- 
duals, where  there  was  no  cheque  forth- 
coming, or  three  of  them,  where  there 
were  cheques,  were  the  parties  who,  as 
between  these  persons  and  the  company 
were  solely  and  ultimately  chargeable  with 
the  monies  misapplied.  It  assumes  that 
complete  justice  would  be  done  in  the  case 
by  making  these  persons,  who  were  the 
hands  of  the  governing  body,  solely  liable 
by  making  an  order  for  the  restitution  of 
the  funds  to  be  applicable  as  funds  in 
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which  the  whole  of  the  company  had  a 
benefit.  When  it  is  considered  that  these 
acts  were  done  under  the  direction  of  the 
governing  body,  and  that  the  object  of  this 
proceeding  is  to  wind  up  the  company, 
and  to  settle  all  matters  as  between  all  the 
members  of  it,  it  is  certain  that  the  object 
would  fail  if  the  Court  were  to  proceed 
upon  the  principle  of  making  these  persons 
solely  liable,  who,  no  doubt,  were  impli- 
cated in  the  misapplication  of  the  money, 
but  not  more  so  those  other  persons  who 
were  not  charged.  If  this  money  be  re- 
covered,  the  very  persons  who  had  directed 
a  misapplication  of  it  would  have  the 
benefit  of  the  fund  being  brought  back. 
It  seems  to  me  that  all  persons  who  were 
implicated  in  the  transaction  are  jointly 
and  severally  liable,  and  that  there  is  an 
obvious  distinction  between  the  present  case 
and  The  Attorney  General  v.  fVileon,  and 
that  class  of  cases,  where  the  application 
was  to  have  the  funds  restored  on  behalf 
of  a  company,  no  members  of  which  were 
implicated  in  the  misapplication  of  them. 

Being  of  opinion  that  there  was  a  misap- 
plication of  the  funds,  it  appears  to  me, 
with  regard  to  the  mode  of  proceeding, 
that  it  is  not  consistent  with  the  ends  of 
justice  that  it  should  be  of  so  simple  a  kind. 
as  the  Master  has  considered.  The  trans- 
action was  much  more  complicated  than  to 
enable  him  to  treat  these  parties  as  being 
merely  liable  to  bring  back  these  funds. 
I  have  very  little  doubt  that  some  other 
course  will  be  found  to  enable  the  Master 
to  investigate  what  had  been  done.  The 
Master's  order  must  be  discharged,  and 
the  costs  be  reserved,  with  liberty  to 
apply. 


Turner.  V.C.  C™^     ^^^^^     northern 
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Railway  Company — Agreement — Parlia- 
mentary Authority— Jurisdiction — Statute — 
Railways  Clauses  Consolidation  Act  (^.92.), 
Construction  of. 

The  Court  of  Chancery  will  withhold  its 
interference   when    called  upon  hy   either 


party  to  act  in  aid  of  an  agreement,  attempt- 
ing  to  carry  into  effect  without  the  interven- 
tion of  parliament  what  cannot  be  lawfully 
done  except  hy  parliament,  in  the  exercise  of 
its  discretion  with  reference  to  the  interests 
of  the  public. 

Whether  railways  are  public  highways-^ 
quaere. 

This  was  a  motion,  on  behalf  of  the 
Great  Northern  Railway  Company  (the 
plaintiffs),  for  an  injunction  to  restrain  the 
defendants,  the  Eastern  Counties  Railway 
Company,  from  obstructing  the  engines, 
&c.  of  the  former  in  passing  over  the  junc- 
tion of  the  East  Anglian  Railway  with  the 
Eastern  Counties  Railway  near  Wisbeach, 
and  from  obstructing  the  plaintiffs  in  freely 
passing  between  the  two  last-mentioned 
railways  at  Wisbeach. 

The  bill  stated  that  the  plaintiffs,  on  the 
29th  of  May  1849,  made  an  agreement 
with  the  defendants,  by  which,  after  recit- 
ing the  Boston,  Stamford  and  Birmingham 
Railway  Act,  1846  (Stamford  and  Wis- 
beach line),  an  agreement  entered  into 
between  the  Great  Northern  Railway  Com- 
pany and  the  Boston,  Stamford  and  Bir- 
mingham Railway  Company,  in  February 
1847,  under  the  authority  of  the  Great 
Northern  Railway  Company's  Purchase 
Act,  1847,  and  that  it  had  been  agreed  be- 
tween the  defendants,  and  the  Boston,  Stam- 
ford and  Birmingham  Railway  Company, 
and  the  plaintiffs,  that,  in  order  to  obviate 
the  necessity  of  constructing  a  line  from 
Peterborough  to  Wisbeach,  and  in  consi- 
deration of  the  abandonment  of  the  same, 
the  defendants  granted  unto  the  plaintiffs, 
their  successors  and  assigns,  that  thence- 
forth, and  so  long  as  certain  lines  therein 
mentioned  should  not  be  constructed  (and 
which  never  had  been  constructed,  and  the 
powers  for  constructing  which  had  expired), 
and  in  case  the  same  should  never  be  con- 
structed, it  should  be  lawful  for  the  plain- 
tiffs, their  successors  and  assigns,  to  have 
and  exercise  full  and  free  right  to  run 
their  trains  with  their  own  engines,  to  and 
fro,  over  those  parts  of  the  lines  of  railway 
belonging  to  the  defendants  which  lay 
between  the  Great  Northern  Railway  at  or 
near  Peterborough  and  the  Eastern  Coun- 
ties Railway  station  at  Wisbeach,  proceed- 
ing through  March ;    and  also  to  use  all 
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the  stations,  watering-plaoos,  sJdings,  and 
other  conveniences  upon  or  appertaining 
to  the  same  lines,  and  free  ingress,  egress 
and  regress  for  all  agents,  servants  and  work- 
men, and  other  authorized  officers  of  the 
plaintiffs  in,  to  and  from  such  parts  of  the 
said  railway,  stations  and  appurtenances  of 
the  defendants,  as  might  he  necessary  and 
convenient  for  the  conduct  and  manage- 
ment of  the  trains  and  traffic  of  the  plaintiffs 
working  on  and  over  the  same ;  and  that 
the  times  and  manner  in  which  the  engines 
and  trains  of  the  respective  companies 
should  run  over  the  portion  of  the  line 
thereinbefore  authorized  to  be  used  by  the 
engines  and  trains  of  the  Great  Northern 
Railway  Company,  and  the  rules  and  re- 
gulations to  which  the  same  respectively 
should  be  subject,  should  be  settled,  in 
case  of  difference  between  them,  in  the 
manner  thereinafter  provided;  that  the 
plaintiffs  should  pay  to  the  defendants  for 
the  use  of  the  before-mentioned  portions  of 
their  said  railway,  and  in  lieu  of  all  other 
tolls  and  charges  or  sums  of  money,  after 
the  rate  of  6oT.  for  every  100^.  which  the 
plaintiffs  should  actually  receive  in  respect 
of  the  traffic  passing  over  such  parts  of  the 
defendants'  railway  as  might  be  traversed 
by  the  engines  and  carriages  of  the  plain- 
tiffs, and  that  the  charges  for  such  passage 
to  be  made  by  the  plaintiffs  should  in  no 
case  be  less  than  the  charges  actually  for 
the*time  being  made  by  tlie  defendants  in 
respect  of  the  traffic  upon  the  same  rail- 
way for  equal  distances ;  and  that  the  defen- 
dants should,  by  their  servants  and  officers, 
give  to  the  plaintiffs  all  such  and  the  same 
facilities  and  assistance  at  their  several 
stations,  and  off  the  same,  along  the  parts  of 
their  line  which  might  be  traversed  by  the 
trains  of  the  plaintiffs  as  were  usually  given, 
and  as  should  for  the  time  being  be  actu- 
ally given  to  their  own  traffic  of  the  same 
class  or  character. 

The  bill  also  stated  that  by  an  agree- 
ment made,  on  the  16th  of  May  1851, 
between  the  plaintiffs  and  the  East  Anglian 
Railways  Company,  it  was,  amongst  other 
things,  agreed  that  the  plaintiffs  should, 
for  twenty-one  years  from  the  2nd  of  June 
1851,  work  over  the  said  East  Anglian 
Railway,  and  receive  the  tolls  and  charges 
and  all  the  income  due  in  respect  of  the 
traffic  which  would  be   carried   by  them 


on  the  terms  therein  mentioned,  and  that 
under  the  said  agreement  the  plaintiffi 
were  entitled  to  the  use  of  all  the  railways, 
works,  and  conveniences  of  the  East  Ang- 
lian Railways  Company. 

In  opposition  to  the  motion,  the  secre- 
tary of  the  defendants  stated  that,  by  the 
last-mentioned  arrangement  between  the 
East  Anglian  Railways  Company  (into 
which  the  Lynn  and  Ely  Railway  Company 
and  certain  other  companies  hare  been 
consolidated),  the  latter  company  had, 
without  any  parliamentary  authority  for 
that  purpose,  altogether  abandoned  the 
working  of  their  lines  ;  and  the  plaintiffs, 
without  any  parliamentary  authority  for 
that  purpose,  had  undertaken  to  work 
the  same  ;  that  in  the  year  1847  an 
agreement  was  entered  into  between  the 
Lynn  and  Ely,  Ely  and  Huntingdon, 
and  Lynn  and  Dereham  Railway  Com- 
panies (now  the  East  Anglian  Railways 
Company)  and  the  defendants,  whereby  the 
defendants  agreed  to  take  a  lease  of  all 
the  lines  of  raulway  belonging  to  the  Lynn 
and  Ely,  Ely  and  Huntingdon,  and  Lynn 
and  Dereham  Railway  Companies,  but 
that  parliament  refused  to  sanction  a  bill 
for  carrying  such  agreement  into  effect; 
and  that  the  alleged  agreement  between  the 
plaintiffs  and  the  defendants  mentioned  in 
the  bill  was  an  unauthorized  and  illegal 
attempt  to  obtain  for  the  plaintiffs,  with- 
out the  sanction  of  parliament,  the  like 
benefit  as  would  have  been  obtained  by 
the  defendants  by  means  of  the  agreement 
of  1847,  if  the  same  had  been  sanctioned 
by  parliament. 

In  reply  to  this  affidavit,  it  was  stated, 
on  behalf  of  the  plaintiffs,  that  there  was 
no  arrangement  between  the  East  Anglian 
Railways  Company  and  the  plaintiffs  other 
than  that  contained  in  the  agreement  of 
May  1851  ;  that  the  East  Anglian  Rail- 
ways Company  did  not  thereby  abandon 
the  working  of  their  lines ;  that  there  was 
no  provision  therein  purporting  to  require 
them  so  to  do,  nor  to  prevent  their  work- 
ing the  same ;  and  that  the  plaintiffii, 
though  they  had  undertaken  to  work  on 
and  over  the  same,  had  not,  under  these 
thereby  acquired  or  purported  to  acquire 
any  exclusive  right  to  work  over  the  same. 

The  motion  was  heard  before  the  Vice 
Chancellor  during  the  long  vacation  1851. 
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Mr,  RoU  appeared  for  the  plaintiffs,  in 
support  of  the  motion ;  and 

Mr.  BeiheUf  for  the  defendants,  opposed 
it 

Turner,  V.C.  delivered  the  following 
written  judgment.— This  case  was  argued, 
before  me,  on  behalf  of  the  plaintiffs  upon 
two  grounds:  first,  that  under  the  provi- 
sions of  the  general  railway  acts  the  plain- 
tiffs were  entitled,  independently  of  any 
agreement  between  them  and  the  defen- 
dants, to  pass  over  the  Eastern  Counties 
Railway  between  Peterborough  and  Wis- 
beach,  and  thence  on  to,  and  over  the  East 
Anglian  Railways ;  and,  secondly,  that, 
whether  they  were  so  entitled  or  not  inde- 
pendently of  their  agreement  with  the  de- 
fendants, they  were  so  entitled  under  that 
agreement.  The  plaintiffs  did  not  attempt 
to  derive  to  themselves  any  rights  under 
their  agreement  with  the  East  Anglian 
Railways  Company,  or  to  rely  upon  that 
agreement  further  than  as  evidencing  the 
consent  of  that  company  to  the  use  of  their 
lines  by  the  plaintiffs. 

The  argument,  on  the  part  of  the 
plaintiffs,  upon  the  first  point  was  made 
to  rest  entirely  upon  the  92nd  section 
of  the  Railways  Clauses  Consolidation 
Act,  which  it  was  said  converted  all  rail* 
ways  into  public  highways,  and  was 
not  controuled  by  the  87th  section  of  the 
same  act,  giving  powers  to  companies  to 
enter  into  agreements  as  to  passing  over 
each  other's  lines ;  but  whatever  may  be 
the  right  construction  of  the  Consolidation 
Act  in  those  respects,  agreements  have  in 
this  case,  in  fact,  been  entered  into  with 
each  of  the  companies  over  whose  lines 
the  plaintiffs  claim  the  right  to  pass.  I 
think  that  where  such  agreements  have 
been  entered  into,  the  rights  of  the  parties 
can  no  longer  be  governed  by  the  provi- 
sions of  the  act,  but  must  depend  upon 
the  terms  of  the  agreement  which  has  been 
made.  I  am  of  opinion,  therefore,  that 
the  plaintiffs  cannot  maintain  their  case 
independently  of  their  agreements  with  the 
defendants. 

With  respect  to  the  second  point,  which 
indeed  was  mainly  relied  on  by  the  plain- 
tiffs, I  think  that,  upon  the  true  con- 
struction of  the  agreement  between  the 
plaintiffs   and  the  defendants,  the  plain- 


tiffs arc  entitled  to  pass  over  the  Eastern 
Counties  Railway  on  to  the  East  Anglian 
Railway  and  to  use  the  Eastern  Counties 
Railway  for  that  purpose.  The  recitals 
of  this  instrument  shew  that  it  was  in- 
tended to  grant  some  powers  and  rights 
beyond  the  power  of  using  the  Eastern 
Counties  Railway  from  Peterborough  to 
March  and  Wisbeach,  and  the  grant  itself 
is  not  merely  of  the  right  to  pass  to  and 
fro  over  those  parts  of  the  lines  of  railway 
belonging  to  the  Eastern  Counties  Railway 
Company,  between  the  Great  Northern 
Railway  at  Peterborough  and  the  Eastern 
Counties  Railway  Station  at  Wisbeach 
(terms  which  may  of  themselves  well  be 
construed  to  give  the  right  to  pass  over 
any  part  of  the  lines),  but  also  of  the  right 
to  use  all  stations,  watering-places,  sidings, 
and  other  conveniences,  upon  or  appertain- 
ing to  the  same  lines,  and  of  the  right  of 
access  to  such  parts  of  the  railway  stations 
and  appurtenances  of  the  Eastern  Counties 
Railway  Company  as  may  be  necessary 
and  convenient  for  the  conduct  and  ma- 
nagement of  the  trains  and  trafiic  of  the 
Great  Northern  Railway  Company  work- 
ing, not  merely  on,  but  on  and  over  the 
same ;  and  this  is  followed  by  a  covenant 
on  the  part  of  the  Eastern  Counties  Rail- 
way Company,  to  give  to  the  traffic  of  the 
Great  Northern  Railway  Company  the 
same  facilities  and  assistance  at  their 
several  stations,  and  off  the  same,  along 
parts  of  their  lines  which  may  be  traversed 
by  the  trains  of  the  Great  Northern  Rail- 
way Company,  as  is  usually  given,  and  as 
shsdl  for  the  time  being  be  actually  given, 
to  their  own  traffic  of  the  same  class  or 
character.  The  construction  contended 
for  by  the  plaintiffs  seems  to  me,  therefore, 
to  be  supported  both  by  the  recital  of  the 
instrument  and  the  terms  of  the  covenant, 
which,  I  apprehend,  must  be  construed 
most  strongly  against  the  defendants,  and 
I  see  nothing  in  the  context  to  alter  that 
construction.  It  was  said,  indeed,  that 
the  Eastern  Counties  Railway  Company 
had  not  the  right  at  the  time  to  the  use  of 
the  junction,  and  could  not,  therefore,  in- 
tend to  grant  any  such  right;  but  inde- 
pendently of  the  evidence  in  the  case, 
which  I  think  proves  that  the  junction  was 
in  use,  I  think  that  the  Eastern  Counties 
Railway  Company  having  granted  the  use 
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of  those  lines  and  of  all  conveniences  upon 
the  lines,  cannot  object  to  their  grantees 
using  the  conveniences  granted  for  any 
purposes  for  which  they  may  be  able  to 
apply  them,  although  they  may  not  them- 
selves be  entitled  to  use  them  for  such 
purposes.  It  was  also  said  that  this  junc- 
tion was  beyond  the  limits  of  deviation  of 
the  East  Anglian  Railway,  but  I  do  not 
think  it  is  competent  for  the  defendants  to 
raise  that  objection  against  their  own  grant. 
If,  therefore,  this  case  had  rested  wholly 
upon  the  construction  of  the  agreement 
between  the  plaintiffs  and  the  defendants, 
I  should  have  thought  it  the  duty  of  the 
Court  to  interfere  to  some  extent  by  in- 
junction ;  but  I  think  there  lies  at  the  root 
of  this  case  a  question  of  public  policy 
which  precludes  the  interference  of  the 
Court.  It  is  impossible  to  read  the  agree- 
ment between  the  plaintiffs  and  the  East 
Anglian  Railways  Company  without  being 
satisfied  that  it  amounts  to  an  entire  de- 
legation to  the  plaintiffs  of  all  the  powers 
conferred  by  parliament  upon  the  East 
Anglian  Railways  Company.  All  the  stock 
of  that  company  is  to  be  taken  by  the  plain- 
tiffs, without  any  obligation  to  restore  it.  The 
plaintiffs  are  to  manage  and  regulate  the  rail- 
ways of  the  East  Anglian  Railways  Com- 
pany for  the  purposes  of  the  agreement, 
and  although  in  form  it  is  declared  that  the 
instrument  shall  not  operate  as  a  lease  or 
agreement,  it  amounts  in  substance  either 
to  one  or  the  other.  It  is  framed  in  total 
disregard  of  the  obligations  and  duties 
which  attach  to  these  companies,  and  is 
an  attempt  to  carry  into  effect,  without  the 
intervention  of  parliament,  what  cannot 
lawfully  be  done  except  by  parliament,  in 
the  exercise  of  its  discretion  with  reference 
to  the  interest  of  the  public.  It  is  true 
that  the  plaintiffs  do  not  found  their  case 
upon  this  agreement,  and  that  whether  the 
injunction  be  granted  or  not  the  agreement 
remains  in  force;  but  it  is  not  less  true 
that  the  interference  of  the  Court  will  pro- 
mote the  object  of  the  agreement,  and  ex- 
tend and  facilitate  its  operation ;  and  I 
think  it  is  the  duty  of  this  Court  to  with- 
hold its  interference  when  called  upon  to 
act  in  aid  of  agreements  of  such  a  nature. 
My  opinion,  which  I  have  framed  upon  the 
case,  being  thus  dependent  upon  the  le- 
gality of  the  agreement  between  the  plain- 


tiffs and  the  East  Anglian  Railways  Com- 
pany, I  will,  if  the  plaintiffs  desire  it,  send 
a  case  for  the  opinion  of  a  court  of  law 
upon  that  question ;  but  if  the  plaintiffs  do 
not  desire  to  take  the  case,  my  order  will 
be  to  refuse  the  motion,  and  direct  the 
costs  of  it  to  be  costs  in  the  cause. 


KiNDEBSLEY 

June  28 


,  V.C.I 
5.         J 


CLOWES  V,  WATERS. 


Simple  Contract  and  Specialty  Debts — 
Interest — Bond  Creditors, 

An  assignment  of  property  was  executed 
to  trustees  for  the  benefit  of  creditors,  who  were 
to  be  paid  equally,  and  it  was  stipulated  that 
any  securities  held  by  creditors,  might  be 
realized  and  applied  towards  payment  oj 
their  debts,  and  as  to  any  deficiency  such 
creditors  were  to  stand  pari  passu  with  the 
others,  but  not  to  receive  more  than  the 
principal  and  interest.  A  schedule  was 
added  containing  the  debts,  calculated  with 
interest  up  to  the  date  of  the  deed,  but  there 
was  no  express  contract  that  simple  contract 
debts  should  carry  interest: — Held,  upon 
exceptions  to  the  Master* s  report,  that  this 
deed  did  not  convert  the  simple  contract 
debts  into  specialty  debts,  and  no  right  to 
interest  after  the  date  of  the  deed  was 
created  which  did  not  otherwise  exist* 

Held,  also,  that  bond  creditors  were  omly 
entitled  to  prove  for  the  amount  of  the  penal' 
ties  in  their  bonds. 

This  case  came  on  upon  exceptions  to 
the  Master^s  report,  the  question  being, 
what  sums  of  money  the  creditors  of 
Edmund  Waters  were  entitled  to,  under  a 
deed  of  composition. 

It  appeared  that,  in  the  year  1823,  Ed- 
mund Waters  being  largely  indebted  to  a 
number  of  persons,  executed  two  deeds  of 
transfer  and  assignment  of  his  property, 
including  the  opera-house  held  under  a 
renewable  lease,  with  all  the  scenes,  furni- 
ture, &c.  thereto  belonging,  to  H.  Win- 
chester, upon  the  trusts  declared  by  an 
indenture  of  even  date,  to  which  the  credi- 
tors were  made  parties.  By  the  deed  of 
trust  it  was  declared  that  the  said  H.  Win- 
chester, his  heirs,  executors,  administia- 
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tors,  and  assigns  sboald  stand  possessed  of 
the  money  to  arise  by  the   sale  of  the 
leasehold  and  other  saleable  property  and 
effects  of  the  said  £.  Waters,  upon  trust, 
in  the  first  place,  to  reimburse  himself  for 
the  necessary  expenses  incurred  in  execut- 
ing the  trusts,  and  then  to  apply  the  money 
to  be  received  by  him  under  the  deeds  of 
assignment  in  payment  of  the  debts  owing 
by  the  said  £.  Waters  to  such  of  his  credit 
tors  as  should  execute  the  said  deed  of 
trust,  or  to  their  respective  executors,  ad- 
ministrators or  assigns,  rateably  and  in  pro- 
portion to  the  amount  of  debts  owing  to 
them,  without  any  priority  or  preference  of 
any  one  or  more  of  them,  before  any  other 
or  others  of  them,  until  each  of  the  said 
creditors,  his  or  her  executors,  administra- 
tors or  assigns,  should  have  received  the 
full  amount  of  the  debts  owing  to  him,  her 
or  them  respectively,  and  to  pay  the  sur- 
plus, if  any,  to  the  said  £.  Waters,  his 
executors,  administrators  or  assigns.     And 
the  said  indenture  also  contained  a  proviso 
that  if  any  creditor  having  any  mortgage 
security  should  execute  the  deed,  it  should 
be  without  prejudice  to  such  security,  and 
that  any  such  creditor  should  be  at  liberty, 
with  the  consent  of  the  trustee  or  trustees 
for  the  time  being,  to  convert  his  security 
into  money  and  receive  a  dividend  rate- 
ably  with  the  other  creditors  or  so  much  of 
the  said  debt  as  should  not  be  satisfied  by 
the  proceeds  to  arise  from  the  sale  of  such 
security ;  and  the  trustee  or  trustees  for 
the  time  being  were  to  make  such  arrange- 
ments as  they   should   think  reasonable 
with  any  person  holding  a  security  upon 
any  of  the  property  comprised  in  the  deeds 
of  assignment  for  the  purpose  of  releasing 
such  property  from  the  said  security,  but 
no  consideration  or  price  for  or  upon  any 
such  arrangements  should  be  given  by  the 
trustee,  beyond  the  amount  or  value  of 
the  principal  money  and  interest  due  to  the 
persons  respectively  holding  such  securi- 
ties, and  the  incidental  expenses  attending 
such   arrangement   and   release.     It  was 
also  provided  by  the  said  deed  that  the 
said  E.  Waters  should  have  free  liberty 
and  licence  to  go  about  and  attend  to  any 
business  without  arrest,  attachment  or  im- 
prisonment by  the  creditor  who  should 
execute  the  deed.     A  schedule  was  ap- 
pended to  this  deed,  which  contained  the 
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signatures  of  the  creditors  to  the  deed  and 
the  amount  due  to  them  set  opposite  to 
their  names. 

A  reiference  having  been  made  in  this  suit 
for  the  Master  to  take  an  account  of  the  sums 
due  to  the  different  creditors  who  had  exe- 
cuted the  deed,  and  to  compute  interest  on 
such  of  the  debts  as  carried  interest  after 
the  rate  of  interest  respectively  carried  by 
such  debts  under  the  provisions  of  the 
deed,  the  Master  reported  what  creditors 
had  proved  their  debts  and  what  amount 
was  due  to  those  who  had  simple  contract 
debts,  allowing  interest  thereon  at  5/.' per 
cent,  from  the  date  of  the  deed  of  trust. 

Exceptions  were  taken  to  this  report,  on 
the  ground  that  interest  ought  not  to  have 
been  allowed  by  the  Master  upon  the 
simple  contract  debts,  and  that  the  bond 
creditors  ought  not  to  have  been  allowed 
to  prove  for  more  than  the  penalties  in 
their  bonds. 

Mr*  Willeock  and  Mr.  Wiekens,  in  sup- 
port of  the  exceptions,  contended  that  the 
simple  contract  debts  were  not  made  spe- 
cialty debts  by  the  trust  deed,  and  that 
interest  was  not  payable  upon  them.  There 
was  no  indication  of  a  contract  to  that 
effect  upon  the  face  of  the  deed,  and  with- 
out such  contract  the  nature  of  the  debt 
could  not  be  altered.  The  deed  of  trust 
could  not  be  taken  in  any  manner  to  vary 
the  nature  of  the  debts,  or  to  give  interest 
to  creditors  who  would  not  otherwise  be 
entitled  to  it.  It  was  also  contended  that 
the  bond  creditors  were  entitled  to  prove 
for  no  more  than  the  penalties  in  their 
bonds.  They  would  not  be  able  to  recover 
more  at  law,  and  no  further  claim  was 
given  them  by  the  trust  deed. 

The  following  cases  were  cited — 

Hughes  v.  Wynne,  1  Myl.  &  K.  20 ; 

s.  c.  2  Law  J.  Rep.  (n.s.)  Chanc. 

28. 
Tait  V.  Lard  Norihwick,  4  Yes.  816. 
Lowndes  v.  Collens,  17  Yes.  27. 
Tew  V.  the  Earl  of  Winterton,  3  Bro. 

C.C.  489. 

Mr,  Matins  and  Mr,  Briggs,  contra, 
submitted  that  the  simple  contract  debts 
were  made  specialty  debts  under  this  deed, 
and  were  entitled  to  interest.     There  was 
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a  clear  intention  expressed  to  that  effect, 
because  in  the  schedule  the  debts  were  set 
down  opposite  the  names  of  the  creditors, 
and  to  these  debts  interest  had  been  added 
in  every  case.  Interest,  therefore,  was 
given  up  to  the  date  of  the  deed,  and  it 
could  not  be  supposed  that  it  was  to  cease 
after  the  deed  was  executed.  The  credi- 
tors had  been  kept  out  of  their  money  for 
a  long  period,  during  which  the  property 
had  been  accumulated,  and  it  was  consis- 
tent with  every  principle  of  equity  that  the 
creditors  should  receive  interest  for  the 
time  they  had  been  obliged  to  wait  for  their 
debts.  This  case  was  analogous  to  damages 
at  law,  and  to  legacies,  upon  which  interest 
was  always  allowed.     They  cited — 

Hyde  v.  Price,  1  C.  P.  Cooper,  198. 

Craven  v.  Tickell,  1  Ves.  jun.  60. 

Brown  v.  Newall,  2  Myl.  &  Cr.  558 ; 
8.C.  6  Law  J.  Rep.  (n.s.)  Chanc.  348. 

KiNDERSLEY,  V.C.,  after  stating  the  facts 
of  the  case,  and  the  provisions  of  the  deed 
of  trust,  said — The  first  question  is,  whe- 
ther a  creditor  is  entitled,  under  the 
terms  of  this  deed  of  trust,  to  interest  in 
respect  of  a  debt  not  carrying  interest. 
Now,  there  is  no  reference  made  in  any 
part  of  the  deed  to  the  question  whether 
any  of  the  debts  alluded  to  are  specialty 
or  simple  contract  debts.  It  refers  to 
debts  due,  without  the  slightest  mention 
of  the  nature  of  the  debts.  If  all  the 
debts  were  simple  contract  debts,  not  car- 
rying interest,  there  is  nothing  there  to 
indicate  any  intention  that  such  debts  are 
to  cease  to  be  simple  contract  and  to  be- 
come specialty  debts,  and  there  is  nothing 
to  indicate  that  any  one  of  the  creditors 
was  to  receive  interest  by  vittue  of  the 
deed  to  which  he  would  not  be  otherwise 
entitled.  If  the  trust  deed  had  contained 
on  the  part  of  Waters  an  agreement  or 
covenant  for  payment  of  the  debts,  then 
the  creditors  would  be  secured  under  that 
deed.  But  so  far  from  there  being  any 
such  agreement  or  covenant,  all  that  the 
deed  purports  to  shew  is,  that  Waters,  not 
being  able  to  pay  his  debts,  makes  pro- 
vision for  their  payment  by  putting  his 
property  in  the  hands  of  trustees,  who  were 
to  pay  the  debts,  but  in  the  same  manner 
as  he  himself  would  have  been  bound  to 
pay  them.      There  is   a  direction   as  to 


creditors  holding  secnrities  upon  certain 
property,  concerning  which  the  stipulation 
is,  that  any  creditor  in  that  condition  may, 
when  his  security  has  been  realized  and 
applied  towards  payment  of  his  debts,  as 
to  the  deficiency  stand  pari  ptusv  with  the 
other  creditors,  and  the  trustees  are  at 
liberty  to  pay  any  creditor  holding  such 
security  for  the  benefit  of  the  creditors  at 
large ;  and  it  is  stipulated  that  they  shall 
not  receive  more  than  the  principal  and 
interest.  That  does  not  affect  the  question 
whether  this  deed  makes  all  the  debts  bear 
interest;  and  supposing  the  case — very 
unlikelyi  but  possible— of  a  creditor  hold- 
ing a  security  not  carrying  interest,  then 
the  direction  that  the  payment  shall  not 
exceed  what  is  due  to  him  for  principal 
and  interest,  does  not  shew  that  anything 
is  to  be  paid  to  him  for  interest.  It  cer- 
tainly cannot  be  the  intention  of  this  deed 
to  create  a  right  to  interest  which  would  not 
otherwise  exist ;  and  I  do  not  see  why  any 
instrument  of  this  nature,  making  provision 
for  payment  of  debts,  is  to  be  taken  to 
vary  in  the  slightest  degree  the  nature  of  the 
debts,  for  the  payment  of  which  provision 
is  made. 

It  is  said  that  the  creditors  give  a  con- 
sideration by  agreeing  not  to  sue,  except 
so  far  as  the  trustees  may  g^ve  them  a  right 
to  do  so.  If  it  is  meant  that  by  reason  of 
this,  the  debts  were  for  the  Aiture  to  bear 
interest,  surely  it  would  have  been  neces- 
sary to  insert  a  special  stipulation  in  the 
deed  to  that  effect ;  nor  can  I  see  why,  in 
the  absence  of  any  such  stipulation,  the 
deed  is  to  have  that  effect.  The  sche- 
dule contains  a  statement  of  certain  gross 
amounts,  but  it  does  not  shew  that  these 
were  the  sums  actually  due.  The  deed 
provides  that  the  proceeds  are  to  be  applied 
in  payment  of  the  debts  due  by  Waters  to 
such  creditors  as  shall  execute,  not  specify- 
ing the  debts  mentioned  in  the  schedule. 
In  the  schedule  the  sums  are  set  opposite 
the  names,  but  there  is  nothing  to  shew 
that  these  are  sums  due  or  elaimed,  and  if 
a  creditor,  with  500J.  opposite  his  name, 
could  prove  a  debt  of  1,000X.»  it  appears 
to  me  he  would  be  entitled  to  1,000/.; 
and  if  1,000/.  was  set  down  when  5€0L 
only  was  due,  there  would  be  no  obli^tton 
to  pay  him  1,000/.  It  is  alleged  that  the 
amounts  there  set  down  inelude  interest ; 
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bat  I  cannot  conceive  that  a  blunder  in  tbe 
calculation  of  previous  interest  upon  debts 
not  carrying  interest  should  alter  the  con* 
struction  of  the  deed.  The  question  really 
is,  what  was  the  contract  between  the  par« 
ties  ?  If  I  should  find  an  implied  contract 
that  the  debts  were  to  carry  interest,  I 
should,  of  course,  give  effect  to  it ;  but  if 
omission  can  be  considered  a  ground  of 
implication,  I  find  an  implication  to  the 
contrary.  Then  the  clause  has  been  re« 
ferred  to,  by  which  it  is  stipulated  that  the 
debts  are  to  be  paid  without  priority  or 
preference,  and  it  is  contended  that  if  you 
paid  one  creditor  interest  and  another  none, 
you  would  give  some  a  preference  over 
others ;  but  that  is  not  so,  for  some  were 
already  entitled  to  interest  and  others  were 
not.  What  was  meant  by  this  clause  was, 
that  one  creditor,  because  he  was  a  spe* 
cialty  or  a  judgment  creditor,  should  not 
be  paid  in  priority,  but  all  should  stand 
pari  passu.  Under  these  circumstances,  I 
cannot  come  to  the  conclusion  that  there 
is  any  contract  to  pay  interest. 

Then,  as  to  the  question  whether  a  ere* 
ditor  by  bond  can  have  more  than  the 
penalty  of  the  bond ;  I  think  not.  The 
case  of  Hughes  v.  Wynne  appears  to  me 
to  be  a  distinct  decision  as  to  this  very 
point.  There  the  Court  decided  that  a 
creditor  could  not,  under  a  trust  deed, 
receive  more  than  the  amount  of  his  bond, 
because  he  could  not  recover  more  at  law. 
The  exceptions  must,  therefore,  be  al- 
lowed. 


I,  V.C.I 
i  2.       / 


Jun      "  ''        TURNER  ©.  TURNER. 

Will^Power—21th  Section  of  the  Wills 
Act. 

A  testator  bequeathed  certain  property  to 
A,  for  UfCf  with  remainder  to  such  persons 
as  A.  should  by  any  deed  or  deeds^  instru" 
ment  or  instruments  in  writing^  to  be  by  her 
signed^  sealed  and  delivered  in  the  presence 
of  and  attested  by  two  or  more  witnesses^ 
appoint.  A.  made  a  will^  dated  after  the 
operation  of  the  WiUs  Act : — Held,  that  the 
will  was  an  execution  of  the  power, 

A,  having  a  power  of  appointment  over 
a  sum  of  consols,  some  leasehold  ground* 
rents,  and  some  shares  in  an  insurance  com-- 


pany,  made  a  will,  by  which  she  bequeathed 
all  her  real  estate,  money  and  securities  for 
money  to  B,  and  all  the  rest,  residue  and 
remainder  of  her  personal  estate  to  C ;— - 
Held,  that  all  the  property  subject  to  the 
power  passed  by  the  will,  and  that  B,  was 
entitled  to  the  consols,  and  C.  to  the  shares 
and  ground^rents. 

J.  H.  Qreen,  by  his  will,  gave  certain 
property  therein  mentioned  to  trustees 
upon  trust  for  his  wife  for  life,  and,  after 
her  decease,  for  such  persons  as  his  wife 
should,  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing,  to  be  by  her 
signed,  sealed,  and  delivered  in  the  pre- 
sence of  and  attested  by  two  or  more  wit- 
nesses, appoint,  &c. 

The  testator  died  in  1830. 

A  part  of  the  property  made  subject  to 
the  power  consisted  of  a  sum  in  consols, 
certain  leasehold  ground-rents,  and  some 
shares  in  an  insurance  company. 

Mrs.  Green,  the  widow,  made  her  will, 
dated  after  the  operation  of  the  new  Wills 
Act,  and  thereby  gave  all  her  real  estate 
and  such  part  of  her  personal  estate  as 
should  consist  of  money  or  securities  for 
money  to  the  persons  therein  named,  and 
gave  all  the  rest,  residue  and  remainder  of 
her  personal  estate  to  certain  other  persons 
therein  named. 

The  questions  in  this  suit  were:  first, 
whether  Mrs.  Green's  will  was  an  execution 
of  the  power ;  and  secondly,  what  part  of 
the  property,  if  any,  subject  to  the  power 
passed  under  the  terms  *'real  estate  and 
such  part  of  her  personal  estate  as  should 
consist  of  money  or  securities  for  money," 
and  what  part  under  the  term  **  rest,  resi- 
due and  remainder  of  her  estate." 

Mr,  Follett  and  Mr,  Kinglake,  for  the 
plaintiff. 

Mr,  Headlam,  Mr,  W,  M,  James,  Mr, 
Bacon,  Mr,  Bazalgette,  Mr,  Russell,  Mr. 
Pitman,  Mr,  Wigram  and  Mr,  WigleS' 
worth,  for  the  different  parties. 

The  following  cases  were  cited : — 

Kibbet  v.  Lee,  Hob.  312, 

The  eases  referred  to  in  1   Sugd.   on 

Powers,  263,  7th  edit. 
Francombe  v.  Hayward,  9  Jur.  344. 
Curteis  v.  Kenrick,  3  Mee.  &  W.  461 ; 

s.  c.  7  Law  J.  Rep.  (n.s.)  Exch.  169. 
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Parker,  V.C.  said  that,  first,  upon 
the  authorities,  independently  of  the  Wills 
Act,  the  will  was  a  good  execution  of  the 
power.  The  next  question  was,  whether 
the  bequests  by  the  will  came  within  the 
27th  section  of  the  Wills  Act.  —  [His 
Honour  read  the  section.] — He  thought 
that,  in  both  parts  of  the  will,  there  was 
a  bequest  of  property  "described  in  a 
general  manner,*'  and  therefore,  under  one 
part  or  another,  the  legatees  under  the 
will  were  entitled  to  the  whole  property, 
subject  to  the  power.  Now,  the  consols 
passed  under  the  words  "  securities  for 
money" ;  but  as  to  the  ground-rents  and 
insurance  shares  he  wished  to  hear  the 
reply. 

Mr.  Folleti  replied. 

Parker,  V.C.  said,  that  he  thought 
the  shares  in  the  insurance  company  did 
not  pass  under  the  bequest  of  money 
or  securities  for  money  ;  and  that  the 
leasehold  ground-rents  did  not  pass  under 
the  term  "  real  estate."  All,  therefore, 
that  the  legatees  of  the  real  estate,  money 
and  securities  for  money  would  take  would 
be  the  consols,  and  the  rest  would  go  to 
the  residuary  legatees. 


M.R.        / 
Feb.  19,  20.  \ 


LONG  V.  WATKINSON. 
LONG  V.  LONG. 


Legacy — Lapse — Payment  to  Executors 
-—Next'Of-Kin, 

W,  L,  by  his  ivilli  directed  his  executors 
to  pay  the  residue  of  his  property  to  M, 
F,  but  in  case  of  her  death  then  to  pay 
the  same  to  the  executors  or  executrixes 
which  M.  F,  might  appoint,  M,  F.  died 
before  W.  Z,  and  by  her  will  gave  the 
residue  of  her  property  to  L  W^  and  ap' 
pointed  M.  L,  her  executrix.  Upon  a  bill 
filed  by  M.  L,  against  /.  W^ — Held^  that 
M.  L,  did  not  take  the  residue  of  W,  Vs 
estate  beneficially^  but  that  she  took  it  as 
part  of  the  personal  estate  of  M,  F,  and 
that  she  was  to  hold  it  upon  the  trusts  and 
for  the  purposes  of  M,  F.*s  will. 

William  Long,  by  his  will,  dated  the 
2nd   of  November    1848,   gave   and  be- 


queathed to  George  Sandeman  and  his 
sister,  Mary  Fowler,  and  his  sister-in-law, 
the  plaintiff,  Mary  Long,  all  the  property 
to  which  he  should  be  entitled  at  his  de- 
cease ;  he  then  continued :  ^*  And  my  in- 
structions to  my  executor  and  two  execu- 
trixes are,  that  they  do  pay  out  of  the 
above  my  just  debts  and  funeral  expenses, 
the  expenses  of  proving  this  my  will,  like- 
wise my  servants'  wages,  also  a  legacy  of 
20/.  to  my  executor  and  a  legacy  of  20/. 
to  my  executrix,  Mrs.  Long;  and  that 
they  then  pay  over  all  the  residue  and  re- 
mainder of  my  estate  and  effects  to  my 
sister,  Mrs.  Mary  Fowler,  my  other  exe- 
cutrix ;  but  in  case  of  my  said  sister's 
death,  my  instructions  are,  then  to  pay 
over  all  the  residue  and  remainder  of  my 
estate  and  effects  to  the  executors  or  exe- 
cutrixes which  my  said  sister,  Mrs.  Mary 
Fowler,  by  her  will  may  appoint." 

On  the  1st  of  January  1849  Mary 
Fowler  died,  in  the  lifetime  of  William 
Long,  leaving  a  will,  dated  the  28th  of 
December  1846,  by  which  she  gave  and 
bequeathed  the  residue  of  her  property  to 
the  defendant,  Isabella  Watkinson,  and 
appointed  the  plaintiff,  Mary  Long,  her 
sole  executrix. 

On  the  25  th  of  January  1849  William 
Long  died ;  and  C^eorge  Sandeman  having 
renounced,  his  will  was  proved  by  Maiy 
Long  the  plaintiff  alone. 

On  the  28th  of  February  1849  Mary 
Long  proved  the  will  of  Mary  Fowler. 

This  bill  was  filed  by  Mary  Long,  the 
executrix  under  the  will  of  William  Long 
and  of  Mary  Fowler,  against  Isabella  Wat- 
kinson, the  residuary  legatee  under  the 
will  of  Mary  Fowler,  to  determine  who  was 
entitled  to  the  residuary  gift  in  the  will  of 
William  Long,  as  his  sister,  Mary  Fowler, 
died  before  him. 

On  the  hearing  of  the  cause,  a  reference 
was  directed  to  the  Master,  to  ascertain 
who  were  the  next-of-kin  of  the  testatrix, 
Mary  Fowler,  living  at  her  death  and  at 
the  death  of  the  testator,  William  Long. 

By  his  report,  the  Master  found  that, 
at  the  death  of  Mary  Fowler,  her  brother, 
William  Long,  was  her  sole  next-of-kin, 
and  that  at  his  death  several  parties  men- 
tioned in  his  report  were  her  sole  next-of- 
kin.  These  parties  were  brought  before 
the  Court  by  a  supplemental  bill,  and  both 
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the  causes  now  came  on  upon  further  direc- 
tions. 

The  questions  were,  first,  whether  Mary 
Long,  as  executrix  of  Mary  Fowler,  took 
the  residuary  estate  beneficially ;  if  not, 
secondly,  whether  she  took  it  as  a  trus- 
tee for  Isabella  Watkinson,  the  residuary 
legatee  of  Mary  Fowler,  or  for  the  next- 
of-kin  of  the  testatrix. 

Mr,  Kenyan  Parker  and  Mr.  Shehheare^ 
for  Mary  Long,  insisted  that  she  took  the 
residuary  estate  beneficially. 

I  Roper  on  Legaeietf  118. 
Evans  v.  Charles,  1  Anst.  128. 
Bridge  v.  Mboi,  8  Bro.  C.C.  224. 
Price  v.  Strange,  6  Madd.  159. 
Sanders  v.  Franks,  2  Ibid.  147. 
PaUn  y.  HiUs,  1  Myl.  &  K.  470;  b.c. 

2  Law  J.  Rep.  (n.s.)  Chanc.  142. 
Nurse  r.  Oldmeadow,  5  Law  J.  Rep. 

(n.s.)  Chanc.  800. 
Wallis  y.  Taylor,  8  Sim.  241 ;    b.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  68. 
Long  y.  BlackaU,  8  Ves.  486. 
Hinchliffe  y.  fVestwood,  2  De  Gex  & 

Sm.   216 ;   s.  c.    17   Law  J.    Rep. 

(n.s.)  Chanc.  167. 

The  Master  of  the  Rolls. — My  opin- 
ion is,  that  the  executrix  does  not  take 
beneficially. 

Mr.  Llogd  and  Mr,  Hardy,  for  Isabella 
Watkinson,  the  residuary  legatee. 

Graffiey  y.  Humpage,  1  Beay.  46  ;  s.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  98. 
Bulmer  y.  Jag,  8  Myl.  &  K.  197  ;  a.  c. 

4  Sim.  48. 

Morris  y.  Howes,  4  Hare,  599 ;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  121. 
Sibleg  y.  Cook,  8  Atk.  572. 
Collier  y.  Squire,  8  Russ.  467 ;  s.  c. 

5  Law  J.  Rep,  Chanc.  186. 
Stocks  y.  Dodsley,  1  Keen,  825. 
Hollowayy,  Clarkson,  2  Hare,  521. 
Allen  y.  Thorp,  7  Beay.  72 ;  s.  c.  13 

Law  J.  Rep.  (n.s.)  Chanc.  5. 

Mr.  Lee  and  Mr,  Eddis,  for  the  next-of- 
kin  of  the  testator  and  testatrix. 

Ripley  y.  Waterworth,  7  Ves.  425. 
Jennings  y.  Gallimore,  3  Yes.  146. 
Long  y.  BlackaU,  Ibid.  486. 

I I  Geo.  4.  &  1  Will.  4.  c.  40. 


HoUoway  r.  HoUoway,  5  Ves.  899. 
The  Attorney  General  y.   Malkin,  2 

Phill.  64 ;  s.  c.  16  Law  J.  Rep.  (n.s.) 

Chanc.  99. 
Cotton  y.  Cotton,  2  Beay.  67 ;  s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  349. 
Wallis  y.  Taylor,  8  Sim.  241 ;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  68. 

Mr.  R.  Palmer  and  Mr.  James,  for  others 
of  the  next-of-kin. 

Easum  y.  Appleford,  5  Myl.  &  Cr.  56 ; 
s.  c.  10  Sim.  274 ;  10  Law  J.  Rep. 
(n.s.)  Chanc.  81. 
Wilkinson  y.  GarreU,  2  Coll.  643. 
Daniel  y.  Dudley,  1  Phill.  1 ;  s.c.  11 
Sim.  163. 

Mr.  Lloyd,  in  reply. 

The  Master  of  the  Rolls.— *The  case 
of  Evans  y.  Charles  has  been  oyeiruled 
after  being  doubted  for  a  considerable 
time,  and  I  am  of  opinion  that  the  exe- 
cutrix of  the  testator  does  not  take  bene- 
ficially, but  merely  as  a  trustee,  and  as 
such  she  must  administer  according  to  the 
will  of  the  testator ;  and  in  the  absence 
of  any  declaration  of  trust  in  the  will  of 
the  testator,  she  must  hold  it  on  the  trusts 
expressed  in  the  second  will.  Neither  the 
residuary  legatee  nor  the  next-of-kin  take 
as  persona  designatce.  I  think,  therefore, 
that  the  residuary  legatee  takes  the  pro- 
perty as  forming  part  of  that  belonging  to 
the  testatrix.  The  residuary  legatee  is 
not  persona  designata,  but  one  of  the 
eestuis  que  trust  of  the  testator's  will. 
There  is  not  a  proyision  in  the  will  by 
which  any  person  can  take  it  as  the  pro- 
perty of  the  testator;  but  I  know  of 
nothing  to  preyent  a  party  saying  it  is  to 
go  and  be  administered  as  a  part  of  the 
property  of  another.  This  claim  is  em- 
barrassed by  its  being  made  as  if  giyen  to 
a  persona  designata.  I  cannot  distinguish 
it  from  PaUn  y.  HiUs ;  which,  however, 
I  cannot  reconcile  with  Daniel  y.  Dudley, 
Allen  y.  2'horp  and  The  Attorney  General 
y.  Malkin.  The  proper  construction  of 
the  testator's  will,  therefore,  seems  to  be 
that  he  has  directed  his  property  to  go  to 
the  trustee  of  his  sister's  will,  to  be  admi- 
nistered as  part  of  her  estate.  The  fund, 
therefore,  will  fall  upon  her  in  her  charac- 
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ter  of  executrix,  and  if  the  debts  and  lega- 
cies are  paid,  it  will  be  the  property  of  the 
residuary  legatee.  The  costs  of  all  parties 
must  be  paid  out  of  the  fund,  and  those  of 
the  plaintiff  between  solicitor  and  client. 


Parker, 
March 


In  re  the  merchant 
traders'  ship,  loan, 
and  assurance  asso- 
CIATION, ex  parte  lord 
TALBOT. 


Company  —  Winding-up  Act —  Catts"^ 
Policies  of  Assurance, 

A.  subscribed  the  deed  of  settlement  of  a 
joint-stock  company^  instituted  for  the  puT" 
pose  of  granting  assurances  on  ships,  for 
1,000  shares  of  25/.  each.  By  the  deed  of 
settlement  it  was  declared  that  a  deposit  of 
21,  2s,  should  be  paid  on  each  share,  and 
that  a  further  call  of  21.  2s,  might  be  made 
by  the  directors,  but  that  no  further  eaU 
should  be  made  without  a  previous  resolution 
of  the  shareholders  assembled  at  a  general 
meeting.  The  company  granted  several 
policies.  The  company  was  afterwards 
made  bankrupt,  under  the  ^  ^  S  Vict, 
c.  111,  and  debts  were  proved  against  it  to 
the  amount  of  70,000/.,  and  upwards.  It 
was  afterwards  ordered  to  be  wound  up 
under  the  Joint-stock  Companies  Winding-up 
Act,  The  Master  placed  A,  on  the  list  of 
eontributories,  and  made  an  order  thai  he 
should  pay  25,000/.  Motion,  that  the  order 
as  to  the  call  should  be  discharged  was 
refused. 

The  above-mentioned  company  was  pro- 
jected and  provisionally  registered  in  1845, 
the  object  being  to  effect  assurances  on 
ships  and  procure  loans. 

The  deed  of  settlement  of  the  company 
was  signed  by  Lord  Talbot,  in  respect  of 
1,000  shares  of  25/.  each.  Mr.  Winthrop 
also  signed  the  deed  of  settlement,  in 
respect  of  the  same  number  of  shares. 
The  127th  clause  of  the  deed  of  settlement 
is  as  follows  :— 

'*  That  the  original  capital  shall  be  paid 
up,  and  contributed  in  such  portions  and 
at  such  times  as  the  board  of  directors 
shall  from  time  to  time  fix  and  determine 
in  that  behalf,  so  that  every  portion  of  the 


original  capital  which  shall  be  required  to 
be  paid  and  contributed  shall  be  set  and 
calculated  upon  the  whole  amount  of  the 
said  original  capital,  rateably  and  distri- 
butively,  whether  the  whole  of  such  on* 
ginal  capital  shall  have  been  taken  and 
subscribed  for  or  not;  and  every  such 
portion  shall  be  taken  and  divided  into 
aliquot  parts  or  proportions,  and  appor- 
tioned to  the  shares  into  which  the  capital 
shall  be  divided ;  and  that  every  person, 
who  at  the  time  of  the  making  or  pawing 
of  the  order  or  resolution  by  which  such 
portion  shall  be  fixed  and  determined  upon, 
and  required  to  be  paid  or  contributed, 
shall  be  an  owner  or  proprietor  of,  or  sub- 
scriber for,  or  shareholder  in  respect  of 
any  share  of  such  capital,  and  shall,  whe- 
ther registered  in  the  register  of  share- 
holders OT  not,  be  liable  to  pay  and  con- 
tribute, for  the  purposes  of  tiie  company, 
and  at  the  time  and  place  which  shall  be 
fixed  or  determined  by  the  said  board  of 
directors  in  that  behalf,  the  aliquot  part 
which  shall  be  apportioned  to  his  share  of 
such  capital,  and  such  aliquot  parts  shall 
be  treated  and  considered  as  an  instal- 
ment of  capital  due  upon  or  in  respect  of 
a  share  held  by  him,  or  a  call  or  instalment 
within  the  meaning  of  the  said  statute, 
and  may  be  sued  for,  and  recovered  as 
such,  according  to  the  provisions  of  the 
said  statute,  and  as  herein  also  provided." 
The  128th  section  is  as  follows :  "  That  a 
deposit  of  2/.  2s,  per  share  shall  be  payable 
by  every  person  desirous  of  being  a  diare- 
holder,  within  such  period  after  any  shares 
shall  have  been  allotted  to  him  by  the 
company,  subsequent  to  the  same  having 
been  so  allotted  as  the  directors  shall  ap- 
point; and  that  a  second  call,  not  ex- 
ceeding 21,  2s,  per  share,  may  be  made  by 
the  board  of  directors,  within  six  monUn 
after  a  resolution  shaU  have  been  come  to 
by  the  board  of  directors,  declaring  that 
such  first  call  of  2/.  2s,  per  share  has  been 
made  by  them ;  but  that  no  further  call  or 
instalment  whatsoever  shall  be  payable  by 
any  shareholder  without  a  previous  resolu- 
tion of  the  shareholders  of  the  company 
assembled  at  a  general  meeting,  competent 
und^  these  presents,  to  make  sueh  further 
call  or  instalment." 

The  company  proceeded   to   carry  on 
business,  and  granted  several  policies. 
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On  the  6tb  of  May  1848  a  fiat  of  bank- 
ruptcy issued  against  the  company,  under 
the  7  &  8  Vict.  c.  Ill,  and  debts  were 
proved  against  the  company  to  an  amount 
of  upwards  of  70,000/. 

An  order  was  afterwards  made  for  wind- 
ing up  this  company,  under  the  Joint- 
Stock  Companies  Winding-up  Act. 

The  Master  charged  with  the  winding 
up  of  the  company  placed  Lord  Talbot  on 
the  list  of  contributories,  and  made  a  call 
on  him  for  25,000/. 

This  was  a  motion  that  the  order  as  o 
the  call  might  be  discharged. 

Each  of  the  policies  granted  by  the  com- 
pany contained  the  following  proviso : — 
'*  Provided  always,  and  it  is  hereby  ex- 
pressly declared  and  agreed,  between  and 
by  the  said  company  and  the  assured,  that 
the  said  policy  and  anything  therein  con- 
tained shall  in  no  case  extend  or  be  deemed 
or  construed  to  extend  to  charge  or  render 
liable  the  respective  proprietors  of  the  said 
company,  or  any  of  them,  or  any  of  their 
heirs,  executors  or  administrators,  to  any 
claim  or  demand  whatsoever  in  respect  of 
the  said  policy  or  of  the  insurance  thereby 
made,  beyond  the  amount  of  their,  his  or 
her  respective  individual  shares  or  share  in 
the  capital  stock  of  the  said  company ;  but 
that  the  capital  stock  and  funds  of  the 
said  company  shall  alone  be  charged  and 
liable  to  answer  all  claims  and  demands, 
by  virtue  of  the  said  assurance  or  incident 
thereto." 

In  Trinity  term  1849  Mr.  Halkett,  a 
creditor  on  a  policy,  recovered  judgment 
against  the  company,  and  obtained  a  rule 
calling  on  Lord  Talbot  to  shew  cause  why 
execution  should  not  issue  against  him. 
This  rule  was  discharged.  This  is  the 
case  of  HalkeU  v.  ike  Merchant  Traders* 
Ship,  Loan  and  Insurance  Association  (I). 
The  Court  of  Exchequer  decided  in  the  same 
way  in  HasseU  v.  the  Merchant  Traders* 
Shipf  Loan  and  Insurance  Association  (2). 

Mr,  Daniel  and  Mr*  BaggaUay^  for  the 
motion. 

Mr.  Roxburgh,  for  the  official  manager. 

Mr,  Daniel  replied. 


(1)  19  Law  J.  Rep.  (n.s.)  Q.B.  69. 

(2)  Ibid.  Exch.  183. 


The  following  cases  were  cited — 

The  Queen  v.  the  Victoria  Park  Corn- 
pang ,  1  Q.B.  Rep.  288. 

Smith  V.  the  HuU  Glass  Company,  19 
Law  J.  Rep.  (n.s.)  C.P.  123. 

Halkett  V.  the  Merchant  Traders'  Ship, 
Loan  and  Insurance  Association,  and 

HasseU  v.  the  Merchant  Traders*  Ship, 
Loan  and  Insurance  Association, 

Parkkr,  V.C.—- I  do  not  consider  that 
the  cases  which  have  been  decided  at  law 
upon  the  rules  to  shew  cause  why  execu- 
tion should  not  issue  against  Lord  Talbot 
and  Mr.  Winthrop  govern  this  motion. 
These  cases  only  establish  that  policy 
holders  cannot  at  law  sue  any  individual 
shareholder  of  the  company;  and  they  leave 
untouched  the  question  whether  the  claims 
of  the  policy  holders,  by  virtue  of  their 
policies,  are  in  the  nature  of  a  charge  upon 
the  property  or  assets  of  the  company, 
which  can  only  be  enforced  in  this  Court 
by  a  bill,  or  under  the  Winding-up  Act,  or 
in  the  Bankruptcy  Court  under  the  bank- 
ruptcy. I  do  not  entertain  a  doubt  that 
the  policy  holders,  by  force  of  their  policies 
as  general  creditors,  or  by  force  of  the 
Bankruptcy  Act,  or  under  die  Winding-up 
Acts,  must  have  a  claim  upon  the  general 
funds  or  assets  of  the  company,  whatever 
they  may  be.  This  leads  to  the  question, 
what  does  the  property  or  assets  of  the 
company  consist  of?  It  consists,  among 
other  things  of  the  capital  subscribed,  that 
is,  of  the  sum  which  the  different  share- 
holders agreed  to  subscribe  towards  the 
funds  of  tbe  company,  amounting  in  Lord 
Talbot's  case  to  25,000L  and  in  Mr.  Win- 
throp's  case  to  the  same  amount.  This 
primd  facie  they  are  liable  to  pay.  If  I 
had  found  in  the  deed  any  express  stipu- 
lation that  these  sums  should  be  paid  at  a 
fixed  period  or  by  yearly  instalments,  .or 
in  any  particular  way,  I  should  have  felt 
great  difficulty  in  saying  that  they  were 
to  pay  it  in  any  other  way.  But  I  find 
no  such  stipulation  in  the  deed.  There  is 
a  provision  to  subscribe  a  certain  amount. 
The  127th  and  128th  clauses  of  the  deed 
provide  for  the  payment  of  this  sum  by 
means  of  machinery  which  does  not  now 
exist,  namely,  meetings  of  the  company; 
but  there  is  no  stipulation  that  the  share- 
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holders  should  have  the  henefit  of  deferred 
payments.  It  appears  to  me  that  It  is 
right  to  consider  Lord  Talbot,  as  the 
Master  had  considered  him,  liable,  by  force 
of  the  provisions  of  the  deed,  to  contribute 
the  sum  of  25,0001.  Taking  this  view  of 
the  question,  I  do  not  think  I  should  in 
any  way  contravene  the  58th  section  of 
the  act  of  1848,  which  provides  "  that 
nothing  therein  contained  should  extend 
or  enlarge,  diminish,  alter,  or  affect  the 
rights  or  remedies  of  creditors,"  which 
could  in  one  way  or  another  be  made 
available  for  their  benefit  to  the  extent  of 
the  amount  of  the  subscriptions  which  the 
shareholders  had  thought  proper  to  agree 
to  make. 

It  has  been  said  that  this  form  of 
proceeding  deprived  the  different  share- 
holders or  contributories  of  the  right  they 
would  otherwise  have  had  of  disputing 
each  debt.  There  was  a  large  number  of 
debts  found  by  the  Master  to  an  amount 
exceeding  that  which  was  called  for.  In 
my  opinion,  the  amount  subscribed  for  by 
Lord  Talbot  and  Mr.  Winthrop  is  liable 
to  be  called  for  to  discharge  these  debts. 
There  is  nothing  to  prevent  any  contri- 
butory from  putting  any  person,  who  is 
upon  the  list  of  creditors,  to  the  proof  of 
his  debt.  I  do  not  think  it  necessary  to 
entitle  a  creditor  to  receive  payment  that 
he  should  previously  have  established  his 
debt  at  law.  Before  the  Master,  and  upon 
the  bankruptcy  proceedings,  it  would  ap- 
pear that  he  had  proved  his  debt,  and  that 
he  was  primd  faeie  a  creditor.  Any  con- 
tributory might  take  the  necessary  steps 
for  questioning  the  debt  and  putting  it 
upon  a  proper  footing,  if  it  should  turn 
out  not  to  be  an  available  claim  or  debt. 
It,  therefore,  appears  to  me  that  the  Mas- 
ter has  come  to  a  right  conclusion  in  say- 
ing that,  having  regard  to  the  amount  of 
debts  primd  facie  proved  before  him,  the 
contributions  which  the  appellants  had 
agreed  to  make  towards  the  company 
should  be  made,  so  as  to  render  available 
the  funds  or  property  of  the  company  to 
meet  the  demands  upon  it.  As  to  the 
question  of  quantum^  the  call  was  for  the 
amount  to  be  subscribed.  It  was  admitted 
that,  if  there  had  been  any  payment  made, 
the  parties  were  entitled  to  have  the  bene- 
fit of  a  set-off  as  to  that.     This  does  not 


affect  the  right  to  make  the  caU.  The 
parties  may  claim  a  set-off,  if  any,  of  the 
ofiicial  manager;  and,  if  he  declines  to 
allow  it,  they  may  go  before  the  Master  or 
come  to  the  Court  to  have  it  allowed,  not 
on  the  footing  of  undoing  the  call  that  had 
been  made,  but  of  establishing  the  amount 
of  the  call.  The  official  manager  must 
have  his  costs  of  this  motion  out  of  the 
estate.  I  do  not  think  the  question  has 
been  unnecessarily  brought  before  the 
Court. 


ATKINSON  9.  GTLBT. 


KlNDERSLET,V.C.\ 

April  27.        J 

Insurance  Company — Transfer  of  PoUeies 
'^-Bond, 

A  mm  of  money  was  borrowed  from  on 
insurance  company ^  and  a  bond  was  given  to 
secure  the  repayment  of  the  money.  The 
borrower  at  the  same  time  insured  his  life  as 
a  further  security,  and  the  bond  extended  to 
the  payment  of  the  premiums  for  keeping  up 
the  policy.  The  insurance  company  having 
ceased  to  carry  on  business  was  dissolved^ 
and  the  affairs  being  wound  up,  the  company 
transferred,  amongst  other  things,  this  bond 
and  policy  to  another  insurance  company. 
No  premiums  were  paid  to  the  second  com- 
pany, and  the  policy  was  allowed  to  drop. 
The  surety  in  the  bond  died,  and  the  second 
insurance  company  claimed  to  be  creditors 
against  his  estate  for  the  amount  of  premiums 
unpaid,  on  the  ground  that  the  poUeies  ought 
to  be  kept  on  foot  until  the  money  due  upon 
the  bond  had  been  paid : — Held,  as  regarded 
the  premiums,  that  this  was  not  such  a  eon' 
tract  as  the  assignees  of  the  first  insurance 
company  could  enforce,  although  they  had  a 
good  claim  against  the  estate  of  the  surety, 
quoad  the  amount  secured  by  the  bond. 

This  suit  was  instituted  by  the  ereditors 
of  a  testator,  named  John  Parker  Gylby, 
for  the  administration  of  his  estate,  and  a 
claim  had  been  carried  in  before  the  Mas- 
ter by  the  trustees  and  directors  of  a  com- 
pany called  the  Britannia  Life  Assurance 
Company,  alleging  themselves  to  be  cre- 
ditors upon  the  estate  under  the  foUowiag 
circumstances: — From  the  state  of  facts 
taken  in  before  the  Master,  it  appeared 
that  by  a  policy  of  assurance,  dated  die  15th 
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of  July  1841,  under  the  hands  of  three 
of  the  directors  of  the  London  and  West- 
minster Mutual  Life  Assurance  Society,  the 
sum  of  1,0001.  was  assured  upon  the  death 
of  WUliam  Edwards  to  his  executors, 
administrators  or  assigns,  upon  payment 
by  him  to  the  directors  of  the  society  for 
the  time  being,  at  the  office  of  the  said 
society,  of  the  yearly  premium  of  39/.  5s, 
That  by  another  policy  of  assurance,  dated 
the  20th  of  January  1842,  also  under  the 
hands  of  three  of  the  directors  of  the 
London  and  Westminster  Mutual  Life 
Assurance  Society,  a  further  sum  of  1,000/. 
was  assured  upon  the  death  of  the  said 
William  Edwards  to  his  executors,  admin- 
istrators or  assigns,  upon  payment  by  him 
in  like  manner  of  the  annual  premium  of 
40/.  lis.  Sd,  That  by  a  bond  or  obliga- 
tion in  writing,  under  the  hands  and  seals 
of  the  said  William  Edwards  and  of  Fre- 
derick Edwards  and  John  Parker  Oylby, 
the  testator  in  this  cause,  dated  the  7th  of 
February  1842,  the  said  W.  Edwards  as 
principal,  and  the  said  F.  Edwards  and 
J.  P.  Gylby  as  sureties  for  W.  Edwards, 
became  jointly  and  severally  bound  to 
David  Salomons  and  H.  M.  Kemshead, 
two  of  the  directors  of  the  London  and 
Westminster  Mutual  Life  Assurance 
Society,  in  the  penal  sum  of  900/.,  with  a 
condition,  whereby,  after  reciting  that  W* 
Edwards  having  occasion  for  the  sum  of 
450/.  had  requested  the  said  David  Salo- 
mons and  H.  M.  Kemshead  to  lend  him 
the  same,  which  they  had  agreed  to  do, 
upon  having  repayment  of  the  said  sum  in 
manner  therein  mentioned,  and  interest 
thereon  secured  by  this  bond,  it  was 
declared,  that  the  bond  should  be  void 
upon  payment  by  the  said  W.  Edwards, 
his  heirs,  executors  or  administrators,  unto 
the  said  D.  Salomons  and  H.  M.  Kems- 
head, their  executors,  administrators  or 
assigrns,  of  the  sum  of  450/.  in  the  pro- 
portions, and  at  the  times  therein  men- 
tioned, with  interest  thereon  at  the  rate  of 
5/.  per  cent,  per  annum,  and  the  following 
clause  was  added  :^-'' And  also  do  and 
shall  so  long  as  any  money  shall  remain 
due  on  the  security  of  the  above-written 
bond  or  obligation,  well  and  truly  pay,  or 
cause  to  be  paid,  the  several  annual  pre- 
miums payable  in  respect  of  the  said  two 
several  policies  of  assurance,  and  all  other 
Nsw  Skbies,  XXL— Chaho. 


payments  whatsoever  that  shall  be  requisite 
or  necessary  for  keeping  the  same  on  foot : 
and  if  the  said  W.  Edwards  shall  not, 
during  such  time  as  aforesaid,  do  any  act 
whatsoever,  whereby  the  two  several  poli- 
cies may  be,  or  might  be,  liable  to  be  for- 
feited, then  and  in  such  case  the  above- 
written  bond  or  obligation  shall  be  void, 
or  otherwise  shall  remain  in  full  force  and 
effisct."  That  by  another  bond,  dated  the 
19th  of  December  1842,  between  the 
same  parties  and  in  the  same  terms  as 
the  last,  the  sum  of  500/.,  also  bor- 
rowed by  W.  Edwards  from  the  London 
and  Westminster  Assurance  Society, 
was  secured,  together  with  the  premiums 
payable  upon  the  policies  of  assurance. 
That  the  monies  so  paid  by  the  said 
D.  Salomons  and  H.  M.  Kemshead  were 
the  proper  monies  of  the  London  and 
Westminster  Assurance  Society ;  and  the 
said  two  bonds  were  made  to  them  as 
trustees  for  the  same  society.  That  J. 
P.  Gylby  died  on  the  27th  of  June  1843. 
That  in  October  1844  the  London  and 
Westminster  Assurance  Society  ceased 
to  carry  on  business  as  a  life  assurance 
society ;  and  thereupon  the  a£Pairs  of  the 
society  were  wound  up,  and  the  society 
was  dissolved,  and  ceased  to  exist;  and 
since  the  month  of  October  1844  there 
had  been  no  directors  of  the  society,  and 
no  society  of  that  name ;  nor  had  the  said 
society,  since  that  time,  had  any  office  for 
the  transaction  of  business ;  and  the  capital, 
stock,  funds,  and  property  of  the  society 
were  shortly  afterwards  distributed  amongst 
the  shareholders  and  members  thereof,  ac- 
cording to  their  shares  and  interests  therein. 
That  by  an  indenture  of  assignment,  dated 
the  13th  of  December  1844,  the  said  D. 
Salomons  and  H.  M.  Kemshead,  as  the 
trustees  of  the  London  and  Westminster 
Assurance  Society,  assigned  to  several 
persons,  therein  named  as  trustees  and 
directors  of  the  Britannia  Life  Assurance 
Company,  (among  other  things,)  the  said 
two  several  hereinbefore-stated  bonds,  and 
the  principal  and  other  sums  secured 
thereby,  and  all  interest  due  or  to  become 
due  in  respect  of  the  said  sums,  or  any  of 
them,  and  the  said  several  policies  of 
assurance,  subject  nevertheless  as  to  such 
policies  of  assurance,  to  such  rights  of 
equity  of  redemption  as  were  then  subsist- 
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ing  thereof.  That  the  London  and  West- 
minster Society  was  dissolved,  and  the 
affairs  wound  up,  and  the  aforesaid  assign- 
ment to  the  Britannia  Company  executed 
without  the  knowledge  or  privity  either  of 
J.  P.  Gylhy,  during  his  life,  or  the  present 
defendant,  his  representative.  That  the 
premiums  which  became  due  on  the  said 
policies,  up  to  January  1845,  were  duly 
paid  by  W.  Edwards,  but  none  of  the 
premiums  upon  either  policy  had  since 
been  paid.  That  by  reason  of  the  non- 
payment of  such  premiums,  within  twenty 
days  after  they  became  due,  the  two 
policies  had  become  absolutely  void,  and 
the  same  had  never  been  revived.  The 
claim  made  by  the  directors  of  the  Bri- 
tannia Life  Assurance  Company  against 
the  estate  of  J.  P.  Gylby,  was  for  payment 
of  the  premiums  upon  the  two  policies,  on 
the  ground  that  such  policies  ought  to  be 
kept  on  foot  until  the  money  due  upon 
the  bonds  should  have  been  paid.  They 
also  claimed  a  liability  against  the  estate 
of  J.  P.  Gylby,  in  respect  of  the  two  prin- 
cipal sums  of  money  secured  by  the  two 
bonds.  The  defendant  Cassandra  Gylby 
objected  to  the  claim,  as  far  as  regarded 
the  premiums,  and  chained  that  there  was 
not  now  due  or  owing  to  the  trustees  and 
directors  of  the  Britannia  Assurance  Com- 
pany from  the  estate  of  J.  P.  Gylby  any 
sum  or  sums  whatsoever,  for  or  in  respect 
of  the  annual  premiums  reserved  by  the 
before-stated  policies  of  assurance. 

The  Master  reported  in  favour  of  the 
claim  carried  in  by  the  trustees  and  di- 
rectors of  the  Britannia  Life  Assurance 
Company ;  and  the  case  now  came  on  upon 
exceptions  to  that  report,  the  exceptions 
extending  only  to  the  amount  claimed  for 
premiums. 

Mr,  Bethell  and  Mr,  Haldane  appeared 
in  support  of  the  exceptions,  and  said,  the 
question  was,  whether  the  directors  of  the 
Britannia  Life  Assurance  Company  were 
or  were  not  creditors  of  the  testator,  J.  P. 
Gylby,  for  the  amount  of  premiums  upon 
the  two  policies  which  had  been  allowed 
to  drop  upon  the  transfer  by  the  London 
and  Westminster  Assurance  Society  to  the 
Britannia  Company.  The  rule  was,  that  if 
any  of  the  terms  of  a  contract  were  altered,  a 
new  contract  was  substituted,  and  the  surety 


was  no  longer  bound  by  it.  The  surety 
in  this  case  contracted  with  the  London 
and  Westminster  Society  and  not  with  the 
Britannia  Company.  The  transfer  was 
made  between  the  two  companies  without 
his  knowledge  or  concurrence.  It  was 
evident  that  Mr.  Gylby  never  intended  to 
be  bound  to  the  Britannia  Company,  and 
his  obligation  virtually  came  to  an  end. 
A  contract  of  this  nature  rested  mainly 
upon  the  solvency  and  responsibility  of  the 
company,  and  the  surety  had  no  oppor- 
tunity of  obtaining  information  upon  these 
important  points  as  regarded  the  Britannia 
Company. 

Mr,  Matins  and  Mr»  Cairns^  in  support 
of  the  Master's  report,  referred  to  the 
terms  of  the  bonds.  The  surety  was 
thereby  bound  to  see  that  the  premiums 
were  regularly  paid  upon  the  policies.  It 
was  admitted  that  the  Britannia  Company 
had  a  good  claim  against  the  testator's 
estate  in  respect  of  the  sums  secured  by 
the  two  bond^.  No  exceptions  were  taken 
to  that  part  of  the  case.  The  grounds 
were  the  same  respecting  both  liabilities. 
The  premiums  were  to  be  paid  to  the 
trustees  of  the  London  and  Westminster 
Society,  their  executors,  administrators  or 
assigns.  Now,  they  had  assigned  their 
interest  to  the  Britannia  Company,  who 
must  necessarily  stand  in  the  same  position 
as  the  first  company.  It  was  not  a  new 
contract  that  was  now  set  up,  but  the  same 
contract.  This  claim  was  simply  one  by 
the  assignee  of  a  chose  in  action^  which 
was  of  every  day  occurrence.  If  the  argu- 
ments on  the  other  side  were  worth  any- 
thing, they  must  apply  to  the  capital  and 
interest  secured  by  the  bond  as  well  as  to 
the  premiums. 

XiNDERSLEY,  V.C.  —  I    think    in   this 
case  that  the  Master  was  wrong,  and  that 
the   exceptions  must  be   allowed  so  £ur 
as  regards  the  premiums.     I  will  go  upon 
the   assumption   in   the  first   place,  that 
instead  of  its  being  a  suit  to  administer  the 
estate  of  the  surety  it  was  to  administer  the 
estate  of  Edwards.     The  facts  are  these, 
— I  will  state  the   case  as  respects  one 
policy  and  bond,  because  the  same  prin- 
ciple applies    to  the  other :  —  Edwards 
then,  it  appears,  borrows  a  sum  of  5001. 
from  the  London  and  Westminster  As- 
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Buiance  Office;  and  to  secure  the  repay- 
ment of  the  money  with  interest,  he  gives 
his  bond,  which  is  a  bond  in  the  usual  way, 
payable  to  the  obligees  as  trustees  of  the 
insurance  company,  and  is  assignable  in 
equity,  subject  to  all  the  equities  that  would 
be  applicable  to  an  ordinary  mortgagee ; 
but,  besides  borrowing  that  sum  of  money, 
there  is  another  transaction : — the  office 
says  to  him,  "  we  will  not  lend  the  money 
except  you  do  something  more ;  you  must 
insure  your  life  for  1,0001.,  and  you  must 
pay  a  yearly  premium  for  the  insurance, 
and  you  must  be  compellable  to  pay  the 
premiums  so  long  as  the  debt  remains  due, 
after  which  you  may  leave  off  such  pay- 
ments.'* It  is  clear  that  in  this  transaction 
the  office  gains  a  benefit  by  having  the 
premiums  paid,  which  is  an  additional  profit 
to  the  interest  upon  the  money  borrowed, 
and  they  also  have  the  money  secured  by 
the  policy  as  an  additional  security  for  the 
amount  lent ;  but,  on  the  other  hand,  there 
is  the  benefit  to  the  party  insuring,  that  by 
paying  the  premiums  there  will  be  payable 
upon  the  death  of  such  party  the  amount 
insured,  that  is,  1,000/.  Then  the  bond 
is  made  to  secure  the  500/.  and  interest, 
which  is  one  portion  of  the  transaction,  and 
it  is  also  made  to  secure  the  payment  of 
the  premiums,  which  became  a  charge  on 
the  funds  of  the  insurance  company,  as 
well  as  on  the  individual  directors  of  the 
company*  If  the  transaction  had  consisted 
only  in  the  borrowing  a  certain  sum  of 
money  and  repayment  with  interest,  it  is 
clear  that  the  benefit  of  that  transaction 
would  be  assignable  in  equity  to  any  indi- 
vidual, and  in  equity  the  plaintiff  would 
have  the  benefit  of  it. 

But  let  us  look  to  the  other  portion  of  the 
transaction.  Leave  out  of  consideration  that 
portion  which  concerns  the  borrowing  of 
the  money  and  take  an  individual  who  has 
entered  into  a  policy  and  bound  himself  to 
keep  up  the  premiums.  That  transaction 
is  entered  into  upon  the  faith  that  the 
office  will  continue  to  be  the  effective  and 
substantial  office  it  was  at  the  time  the 
policy  was  effected,  and  that  it  will  con- 
tinue to  carry  on  the  business  of  life  in- 
suring, and  have  the  means  of  providing 
payment  when  the  policy  becomes  due  out 
of  the  funds  of  the  company.  But  when 
that,  office,  either  from  insolvency,  or  not 


having  business  enough  to  make  it  profit- 
able, or  from  any  other  cause,  is  unable  to 
continue  and  must  give  up  the  carrying  on 
of  the  concern,  and  more  than  that,  is 
actually  dissolved  by  an  order  of  the  Court, 
and  the  affairs  ordered  to  be  wound  up, 
can  any  one  representing  that  office  say, 
''Although  we  have  ceased  to  be  a  working 
office  and  are  not  carrying  on  business,  so 
that  we  may  not  have  funds  to  make  the 
payment,  still  we  will  compel  you  to  go  on 
paying  the  premiums"  ?  Could  the  official 
manager  appointed  in  such  a  case  by  the 
Master  under  a  winding-up  order  maintain 
an  action  against  those  persons  who  had 
insured  their  lives,  to  make  them  pay  the 
amount  of  their  premiums  ?  I  apprehend 
not.  I  think  in  a  court  of  law  it  would 
be  an  answer  to  such  an  action  to  say, 
the  contract  is  at  an  end  either  by  the 
act  of  the  legislature,  or  the  contracting 
party  who  is  unable  to  perform  his  portion 
of  the  contract.  I  am  sure  it  would  be 
an  answer  in  a  court  of  equity. 

In  this  case  the  transaction  consists  of 
two  portions,  of  the  portion  which  secures 
the  money  borrowed,  and  that  relating  to 
the  premiums ;  and  if  this  were  a  question 
arising  upon  the  winding  up  of  Edwards's 
estate  and  not  his  surety,  though  there 
might  be  good  security  for  the  sum  bor- 
rowed, there  is  no  longer  any  liability  to 
the  directors  of  the  London  and  West- 
minster Assurance  Office  for  the  premiums* 
Now,  it  is  clear  that  with  regard  to  the 
transactions  which  took  place  between  the 
two  offices,  the  party  has  a  right  to  say  he 
repudiated  the  Britannia  Company.  It  is 
true  the  money  secured  by  the  bond  is 
made  payable  to  the  directors,  their  exe- 
cutors, administrators  or  assigns,  and  no 
doubt  a  common  bond  is  assignable  to  any 
party.  It  is  contended,  however,  that  that 
alone  is  sufficient  to  justify  the  Master 
in  allowing  not  only  the  directors  of  the 
first,  but  also  those  of  the  second  office 
to  stand  as  creditors  for  the  money  in  the 
bond,  and  also  for  the  premiums ;  but  it 
does  not  follow  that  the  whole  of  this  con- 
tract, which  is  a  mutual  contract,  might  be 
the  subject  of  assignment.  If  it  could  be 
so,  and  without  the  consent  of  the  con- 
tracting parties,  it  must  equally  be  the 
subject  of  assigrnment  to  any  individual 
who   might  just  have  come   out   of  the 
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Bankrupt  Courti  with  perhaps  a  certificate 
of  the  third  class.  It  could  never  he  said 
that  the  contract,  hecause  it  was  made  with 
the  directors  or  their  assigns,  might  he 
assigned  so  as  to  allow  the  company  stand- 
ing in  the  position  of  assignees  of  the  ori- 
ginal company,  to  compel  performance  of 
such  a  contract.  So  even  if  it  were  a 
question  affecting  the  estate  of  Edwards 
himself,  I  think  the  exceptions  should  he 
allowed;  hut  the  case  is  much  stronger 
with  regard  to  the  surety,  hecause  there  is 
a  material  variation  of  the  contract  as  to 
the  surety,  which  puts  an  end  to  his  liability. 
When  you  look  at  the  contract,  it  was  one 
in  which,  if  the  London  and  Westminster 
Society  continued  acting  in  their  busi- 
ness, and  were  a  solvent  and  substantial 
company,  what  would  be  the  position  of 
the  surety  ?  If  he  were  called  upon  to  pay 
any  portion  of  this  sum  secured  by  the 
bond,  he  might  say,  ''If  I  pay  any 
monies  which  Edwards  ought  to  have  paid, 
I  shall  have  a  right  to  have  the  benefit  of 
such  sums  secured  by  the  policy,  and  to 
claim  as  against  the  representatives  of  Ed- 
wards the  repayment  of  that  money  before 
they  receive  any  portion  of  it ;"  but  that 
is  all  put  an  end  to,  and  the  surety  would 
have  to  pay  the  premiums  as  well  as  the 
debt,  widiout  being  able  to  resort  to  the 
amount  secured  on  the  policy.  I  admit  it 
does  not  put  an  end  to  Gylby's  liability 
quoad  the  amount  of  the  bond,  but  it  does 
so  as  to  the  premiums.  The  exceptions 
must,  therefore,  be  allowed. 


Lords  Justices.  T^^  P''''^''  telland,  in  re 

18«i2  J     "^^^     ^°*^     ^'     LONDON 

May  22.       ) 


SHIPOWNERS     LOAN    AND 
ASSURANCE  COMPANY. 


Company — Winding-up  jicts—Contrihu^ 
tory. 

A  joint^ock  company  was  completely 
registered^  and  a  person  applied  for  and 
accepted  shares  and  paid  a  deposit  on  the 
shares  allotted  to  him.  The  company* s  deed 
required  that  on  its  execution  the  names  of 
the  parties  executing  should  be  entered  on 
the  list  of  shareholders,  and  be  returned  to 
the  Stamp  Office,  ^c,  and  thenceforth  they 
should  have  the  privileges  and  be  subject  to 


the  liabilities  of  shareholders.  In  this  m- 
stanee  the  deed  was  not  executed,  but  the 
directors  entered  and  returned,  ^c,  the  name: 
"^Held,  nevertheless,  that  thenameofihitper'-' 
son  had  been  properly  placed  by  the  Matter^ 
under  a  winding-up  order,  on  the  list  ofeon^ 
trUfutories  to  the  debte  and  liabilitiei  qf  the 
company. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Parker,  who  had  refoaed 
to  remove  the  name  of  Mr.  Robert  Easton 
Yelland  from  the  list  of  contributoiies  of 
the  above-named  company,  he  having  been 
placed  thereon  by  Mr.  Tinney  as  a  contri- 
butory of  the  second  class  in  respect  of 
two  shares.  The  facts  appearing  upon  the 
Master's  decision  were  as  follows  :— 

The  Port  of  London  Shipowners'  Loan 
and  Assurance  Company  was  provisionally 
registered  on  the  24th  of  February  1847. 
The  capital  to  consist  of  50,000/.,  in  500 
shares  of  100/.  each,  and  the  deed  of  settle- 
ment of  the  company  was  dated  the  8th  of 
April  1847,  the  8drd  section  of  which  was 
as  follows : — *'  That  immediately  upon  the 
execution  of  the  deed  of  settlement  of  the 
company,  or  such  deed  of  accession  thereto 
in  the  manner  aforesaid,  the  person  execnt- 
ing  the  same  being  a  person  duly  entitled  by 
original  subscription,  or  by  transfer,  election, 
nomination,  or  otherwise,  in  the  manner 
hereinbefore  mentioned,  shall  be  forthwith 
entered  on  the  register  of  shareholders,  and 
duly  returned  to  the  Joint-Stock  Registry 
Office,  under  the  provisions  of  the  Regis- 
tration Act,  and  shall  thenceforth,  but  not 
before,  assume  the  liabilities  and  privileges 
of  a  shareholder,  and  if  such  person  be 
entitled  in  any  of  the  representative  capa- 
cities as  aforesaid,  or  as  the  nominee  of 
any  party  so  entitled,  the  dividends  aecm* 
ing  on  the  share  or  shares  to  which  such 
party,  or  the  nominee  of  such  party,  shall 
have  been  so  entitled  after  the  event  on 
which  such  title  shall  have  accrued,  and 
before  the  execution  of  the  deed  of  settle- 
ment, or  the  deed  of  accession  thereto, 
shall,  unless  forfeited,  under  the  30th 
clause  of  these  presents,  be  aocumulated 
for  and  paid  to  the  person  so  executing  at 
the  time  of  such  execution,  whose  reeeipt 
then  given,  and  no  other,  shall  be  a  valid 
and  sufficient  discharge  for  the  sane ;  but 
in  all  cases  of  transfer  the  former  holder  of 
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the  sliare  in  respect  of  wbicli  such  execu- 
tion is  made  shall,  untQ  such  execution 
and  registration  as  aforesaid,  be  entitled  to 
the  dividends  up  to  or  before  that  time  paid 
on  any  such  share,  and  to  all  other  the 
privileges,  and  be  subjected  to  aU  the  lia- 
bilities of  a  shareholder  in  respect  of  the 
same  share."  The  company  was  com- 
pletely registered  on  the  22nd  of  April 
1847.  Mr.  Yelland  was  proved,  in  a  con- 
versation with  the  managing  director,  to 
have  consented  to  take  two  shares  in  the 
company,  and  the  following  letter  was  sent 
to  him  ;— 

"  No.  1,417. 
"  London,  20,  St.  Helen's  Place,  Bislioptgate. 
July  20,  1848. 

**  Sir, — In  compliance  with  your  appli- 
cation for  shares  in  the  Port  of  London 
Shipowners'  Loan  and  Assurance  Company, 
I  beg  to  inform  you  that  two  shares  have 
been  allotted  to  you.— I  am.  Sir,  your 
obedient  servant, 

*' Augustus  Collingridge, 

''  Managing  Director. 

"  N.B. — A  certificate  will  be  given  in 
exchange  for  this  letter  on  executing  the 
deed." 

On  the  22nd  of  July  1848,  the  following 
letter  was  forwarded  to  Mr.  Yelland  :— 

"R.  E.  Yelland,  Esq.,  Bideford. 

'*Jul7  22, 1848. 

''Dear  Sir,--The  3 1st  of  this  month 
being  the  day  appointed  by  the  7  &  8  Vict. 
c.  110.  for  the  half-yearly  return  to  be 
made  to  the  Registrar  of  Joint-Stock  Com- 
panies, I  beg  to  inform  you  that  you  will 
be  furnished  immediately  after  that  date 
with  a  printed  list  of  upwards  of  200  pro- 
prietors, who,  during  the  past  half-year, 
have  executed  the  registered  deed  of  settle- 
ment of  this  company.  It  may  be  as  well 
to  add  further,  that  the  aim  of  the  directors 
having  avowedly  been  directed  throughout 
to  the  distribution  of  the  shares  in  the 
hands  of  as  many  parties  as  possible,  the 
actual  number  of  shareholders  at  this  mo- 
ment exceeds  000,  whose  attested  signa- 
tures will  be  obtained  as  early  as  the  dif- 
ferent localities  in  which  parties  reside  will 
admit  of.— I  am,  dear  sir,  yours  faithfully, 

"Aug.  Collingridge, 
"  Registered  Officer." 

On  the  24th  of  July  1848  Mr.  Yelland 
paid  10/.,  the  deposit  on  the  two  shares 


allotted,  and  received  the  following  letter 
from  the  secretary  of  the  company,  ac- 
knowledging its  receipt,-* 

•*  R.  E.  Yelland,  Esq.,  Bideford. 

"July  25,  1848. 
"  Sir, — ^We  are  in  receipt  of  your  favour 
of  the  24th  instant,  with  bank  oider  for  10/., 
in  payment  of  instalment  on  your  allot- 
ment of  two  shares  in  this  company,  which 
is  all  in  order,  and  duly  placed  to  your 
credit.  Noting  the  other  contents, — I  am, 
sir,  your  obedient  servant, 

'*  James  Grecy,  Assistant  Secretary." 
On  the  drd  of  August  1848,  the  follow- 
ing letter  was  also  sent  to  Mr.  Yelland. — 

"  R.  E.  Yelland,  Esq. 

''Augusts,  1848. 
"  Dear  Sir, — Herewith  you  have  a  list 
of  shareholders,  which  would  have  been 
printed  in  the  Shipping  Gazette,  but  the 
price  demanded  was  beyond  all  reason. 
The  certificate  will  be  ready  for  delivery 
either  this  or  the  ensuing  week,  and  yours 
will  be  duly  forwarded  to  you. — I  am, 
dear  sir,  yours  faithfully, 

**  Augustus  Collingridge, 

"  Registered  Officer." 
It  was  not  proved  that  the  certificate  was 
ever,  in  fact,  sent  to  Mr.  Yelland  as  pro- 
mised in  the  letter.  Vice  Chancellor 
Parker  refused  the  motion,  considering  that 
Mr.  Yelland  bad  impliedly  authorized  the 
directors  to  register  his  name  without  his 
having  executed  the  deed. 

Mr.  WiUcock  and  Mr,  Terrell^  for  the 
appellant. — Mr.  Yelland  has  never  exe- 
cuted the  deed  of  settlement,  and  that  deed, 
in  the  83rd  section,  makes  it  a  condition 
precedent  to  the  shareholder  being  entitled 
to  the  benefits  or  liable  to  the  losses  of  the 
company,  that  he  shall  execute  it.  It  can, 
therefore,  never  be  held  that  this  gentle- 
man is  a  contributory,  although  he  does 
not  deny  that  he  has  accepted  the  shares, 
and  paid  the  deposit  on  them.  Although 
there  are  those  two  facts,  still  they  did  not 
authorize  the  directors  to  place  Mr.  Yel- 
land's  name  on  the  register  of  shareholders, 
and  this  is  the  more  clear  from  the  tenour 
of  the  26th  section  of  the  Joint- Stock 
Companies  Registration  Act,  which  directs 
that  until  a  man,  who  is  a  subscriber,  has 
executed  a  deed  of  settlement  of  a  com- 
pany he  shall  not  be  entitled  to  receive 
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any  diyidends  or  profits,  or  be  entitled  to 
the  remedies  and  powers  given  to  share- 
holders. If,  then,  he  be  not  entitled 
to  benefits,  he  cannot  with  propriety  be 
held  liable  for  any  costs  or  losses  under 
these  acts,  for  clearly  he  could  not  be  sued 
on  any  judgment  against  the  company,  for 
in  the  66th  section  of  the  act  last  referred 
to,  it  is  declared  that  "  shareholders"  alone 
are  to  be  so  liable.  The  acts  that  Mr. 
Yelland  has  done  do  not  amount,  as  the 
Master  has  held  they  do,  to  any  contract 
in  equity  to  take  the  shares,  or  to  execute 
the  deed,  for,  until  he  did  execute  the 
deed,  he  had  a  full  right  to  retire  from 
what  he  had  done,  and  to  demand  back  his 
deposit — Ex  parte  Hall  (1). 

Mr.  Bethell  and  Mr.  Roxburgh^  who 
appeared  for  the  official  manager,  were  not 
called  on. 

Lord  Justice  Lord  Cram  worth.  —  I 
entertain  no  doubt  upon  the  question, 
whether  Mr.  Yelland's  name  has  properly 
been  placed  upon  the  list  of  contributories. 
The  act  of  parliament  says,  that  "  the  word 
'contributory'  shall  include  every  mem- 
ber of  a  company,  and  also  every  other 
person  liable  to  contribute  to  the  payment 
of  any  of  the  debts,  liabilities,  or  losses 
thereof,  whether  as  heir,  devisee,  executor, 
or  administrator  of  a  deceased  member,  or 
as  a  former  member  of  the  same,  or  as  heir, 
devisee,  executor,  or  administrator  of  a 
former  member  of  the  same,  deceased,  or 
otherwise  howsoever."  Although  the  Court 
is  always  reluctant  in  these  cases  of  con- 
tributories to  hold  a  man  liable  here  to 
a  debt  to  which  he  is  not  liable  at  law, 
yet  this  is  always  with  the  qualification 
that  such  person  has  not,  by  having  con- 
tracted to  become  a  member  of  the  com- 
pany, incurred  all  the  liabilities  of  an  actual 
member.  Now,  in  the  case  before  the 
Court,  Mr.  Yelland  has  applied  for  shares, 
and  having  received  an  dlotment  accord- 
ingly, has  paid  a  deposit  on  such  allotment, 
and  had  afterwards  assented  to  a  commu- 
nication acknowledging  the  receipt  of  such 
deposit  by  the  company.  Under  these 
circumstances,  Mr.  Yelland  must  be  held 
to  have  contracted,  and  to  be  clearly 
bound  to  become  a  member  of  the  com- 

(1)  1  Hall  &  Tw.  580;    s.c.  1  Mac.  &  O.  307  ; 
]9  Law  J.  Rep.  (n.8.)  Chanc.  69. 


pany.  He  is,  therefore,  liable  in  that 
character  to  contribute  to  the  debts  and 
liabilities  of  the  company,  and,  conse- 
quently, his  name  has  been  properly  placed 
on  the  list.  The  motion  must  be  refused, 
with  costs. 

Lord  Justice  Knight  Bruce  intimated 
his  concurrence  in  the  judgment,  and  the 
motion  was  accordingly  refused,  with  costs. 


6R,  V.C. ) 
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REWARD  9.  WHEATLEY. 


Parker 
Feb 
May 

Joint-Stock    Banking    Company    vnder 
7  Geo,  4.  c.  46.^Deceased  Partner, 

In  April  1847,  ajoini-stock  banking  com- 
pang^  carrying  on  business  under  the  provi-' 
sions  of  the  7  Geo,  4.  c.  46.  of  which  A.  was 
a  member f  became  indebted  to  B.  in  the  sum  of 
5,000/.  A,  continued  to  be  a  partner  until 
his  death,  and  died  in  December  1847.  In 
April  1848,  B,  recovered  judgment  against 
the  public  officer  of  the  company.  In  Decem- 
ber 1848,  the  usual  decree  for  accounts  was 
made  in  a  suit  for  the  administration  of  the 
estate  of  A,  B,  presented  a  petition  for 
liberty  to  go  in  before  the  Master  audprove^ 
as  a  creditor  against  A,'s  estate,  for  5,000/. 
and  interest.  The  petition  did  not  state 
that  the  bank  had  ceased  to  carry  on  business, 
or  that  any  proceedings  had  been  taken  to 
enforce  the  judgment  against  the  existing 
partners.     The  petition  was  dismissed. 

The  facts  of  this  case  sufficiently  appear 
in  the  judgment. 

Mr.  MaUns  and  Mr.  ToUtr,  for  the  dif- 
ferent parties. 

The  following  cases  were  cited— 

Barker  v.  Buttress,  7  Beav.  134 ;  s.  c 

13  Law  J.  Rep.  (n.s.)  Chanc  58. 
Steward  v.   Greaves,  10  Mee.  &  W. 

711;    s.c.  12  Law  J.  Rep.  (n.8.) 

Exch.  109. 
Wilkinson  v.  Henderson^  1  Myl*  &  K. 

582;    8.  c.   2  Law  J.  Rep.  (n.s.) 

Chanc.  100. 

Parker,  Y.C.^-This  is  an  applicatjon 
on  the  petition  of  Geoige  Wilson,  pxayiog 
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that  h&  may  be  at  liberty  to  go  in  before 
the  Master,  to  whom  this  cause  stands  re- 
ferred under  a  decree  in  the  cause,  and  to 
prove  as  a  creditor  of  the  testator,  Joseph 
Elder,  for  the  sum  of  5,958/.  165.  Sd.,  the 
balance  now  remaining  due  for  principal 
money  on  his  debt,  together  with  interest 
thereon  at  5/.  per  cent,  per  annum,  from 
the  3rd  of  April  1849.  It  appears  that  the 
testator  in  his  lifetime,  and  up  to  the  time 
of  his  death,  was  a  member  of  the  New- 
castle, Shields  and  Sunderland  Union 
Joint-Stock  Banking  Company,  which  was 
a  banking  copartnership  carrying  on  busi- 
ness under  the  provisions  of  the  7  Geo.  4. 
c.  46.  On  the  Srd  of  April  1847,  upon 
a  deposit  of  money  by  the  petitioner  with 
the  bank,  which  constituted  a  debt  due 
from  the  bank  to  him,  the  bank  gave  an 
accountable  receipt  carrying  interest  at  5l, 
per  cent,  per  annum  to  the  petitioner. 
The  testator  at  this  time  was  a  partner  in 
the  bank,  and  he  continued  so  up  to  the 
time  of  his  death.  He  died  on  the  8th  of 
December  1847,  and  on  the  19th  of  April 
1848  the  petitioner. recovered  judgment  in 
an  action  at  law  against  the  public  officer 
of  the  company  for  the  sum  mentioned  in 
the  prayer  of  this  petition «  On  the  22nd 
of  December  1848,  a  decree  was  pro- 
nounced in  the  present  cause,  which  is  an 
ordinary  administration  suit,  directing  an 
account  to  be  taken  of  the  testator's  per- 
sonal estate  and  debts  in  the  usual  way. 
Independently  of  the  before-mentioned 
statute,  the  case  would  admit  of  no  doubt. 
On  the  death  of  the  testator  his  liability 
on  the  contract  would  have  ceased,  but  his 
assets  would  have  continued  liable  in 
equity.  In  this  case,  however,  the  liabili- 
ties are  regulated  by  the  statute.  The 
Courts  of  law  and  equity  have  found  a 
difficulty  in  acting  on  that  statute,  and  its 
enactments  are  found  on  judicial  authority 
to  be  inconsistent  with  each  other,  and 
not  entirely  intelligible.  The  first  section 
appears  to  create  a  several  liability  on  the 
part  of  the  several  members  to  pay  all  bills 
and  notes  issued  by  the  company,  and  all 
sums  borrowed  and  owed  by  the  company, 
and  it  has  frequently  been  noticed  that  this 
clause  extends  the  ordinary  liability,  and 
includes  various  classes  of  members  of  the 
company.  There  is  nothing  to  take  away 
the  liability  which  in  equity  would  attach 


to  the  assets  of  a  deceased  partner,  who  is 
a  party  to  the  contract,  as  the  testator  is 
in  this  case.  The  11th  section  relates  to 
decrees  of  Courts  of  equity  recovered 
against  the  public  officer.  I  notice  that, 
because  it  is  difficult  to  reconcile  the  pro- 
visions as  to  decrees  in  equity  with  those 
as  to  judgments  at  common  law.  A  decree 
of  this  Court  may  be  a  simple  order  to  pay 
money,  as  simple  as  a  judgment  of  a  Court 
of  law.  By  the  11th  section  a  decree  for 
payment  of  money  is  to  be  enforced  against 
every  or  any  member  of  such  copartner- 
ship in  the  same  manner  as  if  they  were 
parties  before  the  Court. 

The  very  special  provisions  of  the  13th 
section  are  not  to  be  found  in  this  11th 
section,  as  applicable  to  a  decree  which  is 
to  result  in  die  payment  of  money.  The 
13th  section  provides  the  means  of  en- 
forcing judgments  at  law.  The  11th  sec- 
tion appears  to  give  to  a  judgment  the 
same  effect  as  a  decree  in  the  court  of 
equity  against  the  public  officer  of  the 
company.  The  13th  section  contains  most 
important  provisions  applicable  to  the 
mode  of  enforcing  execution  upon  a  judg- 
ment against  the  public  officer  at  common 
law.  By  that  section,  execution  is  first  to 
be  issued  against  any  member  or  members 
for  the  time  being  of  the  co-partnership, 
and  the  Court  of  Exchequer,  in  the  case  of 
Dodgsony.  Scott {\\  decided  that  *'  the  time 
being"  means  the  time  of  the  execution. 
Execution  must  first  be  issued  against  the 
persons  who  are  members  of  the  partner- 
ship at  the  time  of  the  execution,  and,  in 
case  that  should  be  ineffectual  for  the  pur- 
pose of  obtaining  satisfaction,  then  execu- 
tion may  be  issued  against  certain  persons 
who  have  ceased  to  be  members  before  that 
time.  This  section  provides  only  the 
mode  of  issuing  execution  against  those 
persons  who  are  liable  at  law.  If  the 
assets  are  liable  in  equity  only,  this  clause 
contains  no  means  by  which  that  liability 
may  be  enforced.  It  appears  to  me  that 
it  does  not  follow  that  there  is  to  be  no 
liability  in  equity.  The  state  of  the  law 
and  the  previous  sections  of  the  act  ap- 
pear to  shew  that  there  is  to  be  a  liability 
in  equity ;  and,  if  that  be  so,  that  liability 

(1)  2  Exch.  Rep.  457;  8.C.  17  Law  J.  Rep. 
(m.8.)  £xch.  321. 
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must  be  enforced  according  to  the  ordinary 
principles  of  this  Court,  because  there  is 
nothing  about  it  in  the  clause  pointing  out 
how  a  judgment  at  common  iaw  is  to  be 
enforced  against  the  parties  legally  liable* 
In  asserting  an  equitable  liability  against 
the  assets  of  a  deceased  partner,  however, 
I  think  that  regard  must  be  had  to  those 
provisions  of  the  act  which  would  have 
been  applicable  if  it  had  been  a  legal 
liability,  according  to  the  view  taken  by 
Lord  Langdale  in  the  case  of  Barker  v. 
Buttress. 

One  of  the  most  material  provisions  of 
the  Idth  section  of  the  act  is,  that  a  creditor 
of  the  partnership  is  in  'the  first  instance 
to  issue  execution  against  the  members  for 
the  time  being,  and  only  in  case  that 
execution  proves  insufficient  is  execution 
to  be  issued  against  other  parties.  The 
reason  of  that  is  very  obvious.  The 
members  for  the  time  being  are  those  who 
have  controul  over  the  assets  of  the  part* 
nership,  and  those  who  have  ceased  to  be 
partners  have  no  such  controul.  The 
object  is  to  provide  a  mode  of  first  render- 
ing liable  the  funds  of  the  partnership, 
which  are  primarily  liable  to  pay  the  debt, 
by  issuing  against  those  who  have  the 
controul  over  these  funds  in  the  first 
instance,  and  execution  is  not  to  go  against 
those  who  have  no  controul  over  the  funds 
until  the  others  have  been  found  not  to  be 
available.  This  is  an  application  to  enforce 
the  equitable  liabilities  of  a  deceased  part- 
ner, in  the  same  way  as  if  he  had  ceased  to 
be  a  member  by  a  transfer  of  his  interest ; 
and,  therefore,  it  appears  to  me  that 
the  petitioner  must  first  shew  that  the 
liability  cannot  be  satisfied  by  proceedings 
against  those  who  were  members  of  the 
partnership  at  the  time.  In  the  present 
case,  no  such  statement  is  made;  there  is 
no  statement  that  the  bank  has  ceased  to 
carry  on  business,  or  that  there  has  been 
any  attempt  to  enforce  judgment  against 
those  who  are  primarily  liable,  and,  there* 
fore,  he  has  not  made  out  his  case  to 
reach  those  who  are  liable  in  the  second 
degree.  There  must  be  no  order,  but  the 
statute  is  so  difficult  that  I  think  it  is  not 
a  case  for  costs. 

Petition  dismissed^  without  costs. 


Parker 
July  21 


.V.C.7 
,  25.  S 


ALCOCK  9.  ALCOCK. 


Baron  and  Feme — Evidenee'^^14  ^  15 
Vict.  c.  99. 

A  married  woman  instituted  a  mU  against 
her  hu^and  in  respect  of  proiperty  eame  to 
hit  hands,  which  she  claimed  as  heUonging 
to  her,  and  tendered  her  evidence  in  the 
suit: — Heldf  that  her  evidence  was  mot 
admissible^ 

The  facts  of  this  case  sufficiently  n^fesi 
in  the  judgment. 

Mr,  Bacon,  Mr,  Anderson  and  Mr.  CoU 
Uns,  for  Mr.  Alcock. 

Mr.  Russell,  Mr.  Cole,  and  Mr.  Smythe, 
for  Mrs.  Alcock. 

The  following  cases  were  cited — 

Barbat  v.  AUen,  21  Law  J.  Rep.  (n.s.) 

Exch.  155. 
Stapleton  y.  Croft,  21   Law  J.  Rep. 


apteu 
(n.8. 


}  a.B.  247. 


Parker,  V.C.^-In  this  case  of  Alcock 
Y.  Alcock,  in  the  course  of  the  plaintiff*s 
evidence,  the  plaintiff  tendered  her  own 
depositions  as  evidence  in  support  of  her 
own  case.  Mr.  Bacon  objected  to  the 
reception  of  those  depositions.  The  point 
was  argued,  and  I  thought  it  right  to  con- 
sider whether,  in  the  present  state  of  the 
law,  the  plaintiff's  evidence  was  or  was 
not  to  be  received.  The  plaintiff  is  a 
married  woman,  suing  by  her  next  friend. 
The  principal  defendant  is  her  husband. 
She  is  suing  for  an  account  of  property  of 
her  own,  come  to  the  hands  of  the  husband, 
in  respect  of  which  he  is  accountable  under 
the  settlement  stated  in  the  bill.  She 
tenders  herself  as  a  witness.  It  is  neees- 
sary  to  consider  the  objections  which  have 
been  taken  to  her  evidence. 

Before  the  recent  act  there  would  have 
been  two  objections  to  her  evidence  ;  one, 
that  she  was  a  party  to  the  issue  which  is 
being  tried,  the  other  that  she  was  giving 
evidence  against  her  husband ;  and  either 
of  these  would  have  been  a  good  objecti(m 
to  the  evidence  being  received.  The  6  St  7 
Vict.  c.  85.  provided  that  a  witness  should 
no  longer  be  excluded  by  reason  of  inea- 
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pacity  arising  from  interest ;  but  it  con- 
tained a  provision  that  the  act  should  not 
render  competent  any  party  to  any  suit, 
action,  or  proceeding,  indiyidually  named 
in  the  record,  nor  the  husband  or  wife  of 
any  such  party.  Hence,  after  Lord  Den- 
man's  Act,  the  two  objections  remained  as 
before. 

Then  came  the  14  &  15  Vict.  c.  99. 
The  1st  section  of  that  act  repeals  so 
much  of  the  6  &  7  Vict.  c.  85.  as  pro- 
vided that  that  statute  should  not  render 
competent  any  party  to  any  suit,  action, 
or  proceeding,  individually  named  in  the 
record,  but  there  is  nothing  in  it  to  alter 
the  incapacity  of  a  husband  or  wife.  The 
second  clause  provided,  in  substance,  that, 
upon  the  trial  of  any  issue,  the  parties 
should,  except  as  thereinafter  excepted, 
be  competent  and  compellable  to  give 
evidence  on  behalf  of  either  or  any  of  the 
parties  to  such  suit  or  proceeding.  A 
question  has  arisen  whether,  upon  this 
latter  act  making  the  parties  competent 
witnesses,  a  husband  or  wife  is  a  compe- 
tent witness ;  and  it  has  been  decided  by 
very  high  authority  at  common  law  that 
their  incapacity  remains,  notwithstanding 
that  act  (1).  It  does  not  appear  to  me 
that  any  case  has  been  decided  like  this, 
where  the  witness  herself  is  a  party  to  the 
suit,  and  is  examined  in  that  character. 
The  case  referred  to  was  one  where  the 
witness  was  not  a  party,  but  was  examined 
on  behalf  of  a  party.  Mrs.  Alcock,  then, 
so  far  as  she  is  a  party,  is  a  competent 
witness  ;  but,  so  far  as  she  is  to  be  exa- 
mined against  her  husband,  it  appears  to 
me  that  the  incapacity  remains.  The  late 
act  only  removes  the  objection  to  this 
evidence,  which  arises  from  the  fact  of  the 
witness  being  a  party,  and  leaves  every 
other  cause  of  objection  unaltered.  Many 
similar  cases  may  be  imagined ;  as,  for 
instance,  the  case  of  a  solicitor.  A  client 
has  a  right  to  say  that  the  solicitor  shall 
not  be  examined  as  a  witness  against  him 
to  give  in  evidence  confidential  communi- 
cations between  them.  The  solicitor  might 
be  suing  his  client,  and  might  tender  him- 
self as  a  witness  against  him.  I  think  that 
this  act  does  not  say  that  the  objection  to 
the  solicitor's  evidence,  on  the  ground  that 


he  was  the  solicitor  of  the  party,  is  one 
that  can  no  longer  be  taken  by  the  defen- 
dant, his  client.  Again,  the  act  says  that 
the  parties  shall  be  compellable  to  give 
evidence.  Suppose  a  party  were  required 
to  be  a  witness  to  be  examined  on  matters 
which  would  expose  him  to  penalties ;  I 
think  that  the  act  leaves  that  objection  to 
his  being  compelled  to  give  evidence  un- 
touched. I  think  that  the  same  principle 
applies  to  the  case  of  a  wife. 

The  4th  section  provides  that  nothing  in 
the  act  contained  "shall  apply  to  any 
action,  suit,  proceeding,  or  bill  in  any  court 
of  common  law  or  in  any  ecclesiastical  court, 
or  in  either  house  of  parliament,  instituted 
in  consequence  of  adultery,  or  to  any  action 
for  breach  of  promise  of  marriage."  It 
may  be  said  that  that  section  contemplates 
a  particular  class  of  matrimonial  suits,  and 
that  the  husband  and  wife,  being  excluded 
in  such  cases,  an  argument  may  be  drawn 
from  that  circumstance  that  there  was  no 
more  extensive  exclusion  intended  by  the 
legislature  than  is  provided  by  that  clause. 
I  think  that  that  view  cannot  be  sustained. 
The  section  of  the  act  seems  to  me  to  refer 
to  the  subject-matter  of  disputes  of  a  cer- 
tain kind,  disputes  in  which  it  is  thought, 
for  other  reasons,  not  fit  that  the  parties 
themselves  should  be  examined.  That 
section  is  open  to  the  same  observation 
that  was  made  on  the  3rd  section,  which 
says  that  husband  and  wife  shall  not  be 
competent  or  compellable  to  give  evidence 
against  one  another  in  criminal  proceed- 
ings ;  and  it  has  been  considered  in  one 
case  that,  in  consequence  of  that  section, 
the  former  section  was  to  receive  a  more 
extended  construction,  and  that  it  was 
only  in  criminal  proceedings  that  they  were 
not  to  give  evidence  against  each  other. 
The  Court  of  Queen's  Bench,  however, 
have  taken  a  different  view  (2),  and  have 
considered  that  the  3rd  section  was  intro- 
duced from  excessive  caution,  and  that  it 
does  not  controul  the  meaning  of  the  former 
section.  It  appears  to  me,  therefore,  that 
there  is  nothing  in  these  statutes  to  take 
away  the  incapacity  of  Mrs.  Alcock  arising 
from  the  fact  of  her  being  a  married  woman. 


(1)  Barbat  V.  Allen. 
Niw  SiBifls,  XXI.— Chaho. 


(2)  Stapleton  p.  Croi^ 
5R 
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Parker 
March 


,  V.C.  > 


HEDGES  V,  HEDGES. 


Mortgage^TransfeT'-^Real  and  Personal 
Representatives  of  Mortgagor. 

A,  mortgaged  real  estate  to  B,for  3,000/., 
and  died,  having  devised  two-thirds  of  it  to 
C,  and  one- third  to  D,  and  E,  in  equal 
moieties.  By  a  deed  of  transfer,  after 
reciting  that  B.  had  required  payment  of 
the  debt  from  C,  D,  and  E,  which  they 
were  unable  to  pay,  and  that  they  had 
applied  to  F,  to  lend  them  the  amount,  which 
he  had  consented  to  do,  on  having  the  repay" 
ment  secured  as  thereinafter  expressed,  B, 
at  the  request  of  C,  D.  and  E,  conveyed 
the  premises  to  F,  subject  to  a  proviso  for 
redemption  on  payment  by  C,  his  heirs, 
executors  and  administrators,  of  2,000L,  and 
by  D,  and  E,  their  heirs,  executors  and 
administrators,  of  1,000/.;  and  C*  cove-- 
nanted  to  pay  2,000/.,  and  D.  and  E.  cove- 
nanted  to  pay  1,000/. :  —  Held,  that  as 
between  the  real  and  personal  representatives 
of  D,  he  had  not  taken  on  himself  the  pay* 
ment  of  his  share  of  the  mortgage  debt. 

By  indentures,  dated  the  4th  and  5th  of 
April  1800,  Thomas  Jefferies  mortgaged 
certain  real  estate  to  Mrs.  Clarke  for 
3,000/.  This  mortgage  was  afterwards 
assigned  to  Ward  and  Merriman. 

Under  the  will  of  Thomas  Jefferies  and 
suhsequent  conveyances,  George  Jefferies 
became  entitled  to  two  third  parts  of  the 
equity  of  redemption  of  this  estate,  and 
Sarah  Jefferies  and  Jemima  Jefferies  to  the 
other  one  third,  in  equal  moieties. 

Indentures  of  lease  and  release,  dated 
the  24th  and  25th  of  January  1826,  were 
made  between  Ward  and  Merriman  of  the 
first  part;  George  Jefferies,  Sarah  Jefferies 
and  Jemima  Jefferies  of  the  second  part, 
and  T.  Neale  and  P.  Neale  of  the  third 
part.  The  indenture  of  release  contained 
the  following  recital : — "  Whereas,  in  the 
month  of  January  1826,  the  said  J.  Ward 
and  T.  Merriman  called  in  and  required 
payment  of  the  said  mortgage  debt  from 
the  said  G.  Jefferies,  S.  Jefferies,  and  J. 
Jefferies,  according  to  their  respective  pro- 
portions thereof,  and  the  said  G.  Jefferies, 
S.  Jefferies,  and  J.  Jefferies,  being  unable 
to  comply  with  such  request,  applied  to 
the  said  T.  Neale  and  P.  Neale  to  lend 


and  advance  to  them  the  said  sum  of 
3,000/.  to  enable  them  to  do  so,  which 
they  have  consented  to  do  in  manner  here- 
inafter  mentioned,  upon  having  the  repay- 
ment thereof,  with  interest,  secured  to  Uiem 
in  such  manner  as  is  also  hereinafter  ex- 
pressed." It  was  then  witnessed  that 
Ward  and  Merriman,  at  the  request  of 
G.  Jefferies,  S.  Jefferies  and  J.  Jefferies, 
assigned  the  mortgage  debt  and  conveyed 
the  mortgaged  premises  to  T.  Neale  and 
P.  Neale,  subject  to  the  proviso  that,  if 
the  said  G.  Jefferies,  his  heirs,  executors 
or  administrators,  should  pay  to  T,  Neale 
and  P.  Neale  the  sum  of  2,000/.,  with 
interest,  &c.,  and  if  S.  Jefferies  and  J. 
Jefferies,  their  heirs,  executors  and  ad- 
ministrators, or  either  of  them,  should 
pay  the  sum  of  1,000/.  in  equal  moie- 
ties, with  interest,  &c.  on  the  25th  of 
July  1826,  then  that  T.  Neale  and  P. 
Neale  would  reconvey  two-thirds  of  the 
premises  to  G.  Jefferies,  and  the  other  one- 
third  to  S.  Jefferies  and  J.  Jefferies,  in 
equal  moieties.  G.  Jefferies  then  cove- 
nanted to  pay  2,000/.  and  interest,  and 
S.  Jefferies  and  J.  Jefferies  covenanted  to 
pay  1,000/.  and  interest. 

A  bond  was  executed  to  the  same  effect 
as  the  covenant  by  G.  Jefferies,  S.  Jefferies 
and  J.  Jefferies. 

Jemima  Jefferies  died  intestate,  leaving 
Thomas  Hedges  Jefferies,  her  heir-at-law. 
The  other  shares  in  the  estate  also  became 
vested  in  him. 

The  question  argued  in  this  cause  was 
whether,  as  between  Thomas  Hedges 
Jefferies,  the  owner  of  the  estate,  and  the 
administrator  of  Jemima  Jefferies,  the  per- 
sonal estate  of  Jemima  Jefferies  was  liable 
to  the  sum  of  500/.,  her  proportion  of  the 
mortgage  debt,  or,  in  other  words,  whedier 
Jemima  Jefferies  had,  as  between  her  real 
and  personal  representatives,  taken  on 
herself  the  payment  of  her  share  of  the 
debt. 

t 

Mr.  MaUns    and  Mr,   Speed,  for  the 

plaintiffs,  contended  that  Jemima  Jefferies 

had  taken  on  herself  the  payment  of  the 

mortgage  debt  as  between  her  real  and 

personal  representatives,  and  cited—* 

Barham  v.  Earl  of  Thanet,  Z  Myl.  & 

K.  607;  s.  c.  3  Law  J.   Rep.  (n.s.) 

Chanc.   228. 
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Earl  of  Oxford  v.  Lady  Rodney ^  14 

Ve8.  417. 
LushingUm  v«  SeweU^  1  Sim.  435. 

Mr,  Russell    and  Mr.    fVebb,   contr^, 
cited — 

Shaflo  y.  Shafh,  1  Cox,  207,  and 
Earl  of  TankervUle  ▼.  Fawcett^  Ibid. 
237. 

Mr.  Follettj  Mr.  Grove  and      r.  Rasch^ 
for  other  parties. 

Parker,  V.C— There  ia  no  doubt  as  to 
the  rule  applicable  to  such  cases  as  the 
present.  We  have  here  a  person  who  is 
owner  of  both  funds  ;  and  the  question  is, 
upon  her  acts  or  contracts,  which  fund  is 
the  one  primarily  liable.  The  rule  of  law 
is,  that  the  intention  of  a  person  in  that 
position  is  to  govern  the  liability.  The 
question  of  the  application  of  that  rule 
depends  on  the  particular  circumstances  of 
each  case.  The  cases  cited  as  authorities 
are  no  more  material  in  this  case  than  so 
far  as  they  illustrate  the  rule.  It  is  the 
settled  law,  that  a  mere  transfer  of  a  mort-* 
gage  by  one  mortgagee  to  another,  al- 
though accompanied  by  a  covenant  of  the 
owner  of  the  estate,  making  his  personal 
estate  for  the  mortgage  debt  liable  to  the 
transferee,  will  not  of  itself  make  his  per* 
sonal  estate  the  primary  fund  for  payment 
of  the  mortgage  debt.  The  law  is  laid 
down  with  great  precision  by  Lord  Alvan- 
ley  in  Woods  v.  HurUinffford(l).  He  there 
says — ''  If  a  person  succeeding  to  an  estate, 
subject  to  a  mortgage,  has  done  no  act  to 
adopt  the  debt  and  make  it  his  personal 
debt,  his  personal  estate  is  not  liable ;  but 
if  by  his  acts  he  has  put  himself  so  far  in 
the  place  of  his  ancestor  as  to  make  the 
debt  his  own,  that  is  understood  to  be  the 
same  as  if  he  was  the  original  mortgagor : 
but  the  Court  has  been  extremely  anxious 
not  to  make  that  inference,  unless  where  it 
is  perfectly  clear  and  obvious  ;  therefore 
though,  the  mortgagee  pressing  for  his 
money,  the  heir  is  obliged  to  have  a  trans- 
fer of  the  mortgage,  and,  as  every  one 
knows,  no  assignee  will  take  it  without 
some  personal  covenant,  upon  that  trans- 
action he  executes  a  bond  to  the  new  mort- 

(1)  8  Yea.  128. 


gagee,  if  he  does  it  only  for  that  purpose, 
not  meaning  to  make  himself  more  li* 
able,  it  has  been  determined  not  to  make 
it  the  personal  debt  of  the  party,  whose 
original  debt  it  was  not." 

What  are  the  circumstances  of  this 
case?  We  find  that,  in  1826,  three 
persons  were  owners  of  the  equity  of 
redemption  in  different  shares  as  tenants 
in  common.  The  recital  in  the  deed  of 
transfer  is,  "  that  the  mortgagees  had 
called  in  itnd  required  payment  of  the 
mortgage  debt  from  George  Jefferies,  Sarah 
Jefferies,  and  Jemima  Jefferies,  according 
to  their  respective  proportions  thereof,  and 
that  the  said  6.  Jefferies,  S,  Jefferies,  and 
J.  Jefferies,  being  unable  to  comply  with 
such  request,  had  applied  to  the  said  T. 
Neale  and  P.  Neale  to  lend  and  advance 
to  them  the  said  sum  of  3,0OOZ.  to  enable 
them  to  do  so,  which  they  had  consented 
to  do  in  manner  thereinafter  mentioned, 
upon  having  the  repayment  thereof,  with 
interest,  secured  to  them  in  such  manner  as 
was  abo  thereinafter  expressed."  The  only 
object  in  that  is  to  effect  a  transfer  of  the 
mortgagee  pressing  for  payment.  There  is 
no  object  whatever  apparent  on  the  deed, 
except  merely  to  transfer  the  mortgage 
deed  from  one  person,  who  is  pressing  for 
payment  of  it,  to  another  who  is  contented 
to  advance  it.  So  far  the  case  is  precisely 
within  the  rule  stated  by  Lord  Alvanley, 
and  also  laid  down  by  Lord  Thurlow  in 
Shaflo  V.  Shafto.  What  does  the  deed  do 
more  than  that  ?  There  is  a  proviso  for 
redemption  which  is  in  a  special  form, 
stipulating  what  clearly  the  law  would  have 
done  if  it  had  not  been  there  stipulated. 
The  shares  are  according  to  the  Interests 
of  the  parties  in  the  estate.  So  far  from 
intending  to  make  themselves  personally 
liable  by  that,  it  shews  that  the  liability  to 
pay  the  debt  is  to  pursue  the  interest 
which  each  had  in  the  estate.  There  is  a 
covenant  which  it  is  admitted  on  all  hands 
does  not  change  the  character  of  the  debt. 
It  appears  to  me,  therefore,  that  there  is 
nothing  in  this  case  except  a  simple  trans- 
fer of  the  mortgage  debt  from  one  person 
to  another.  In  Barham  v.  the  Earl  of 
Thanet^  Sir  John  Leach  did  not  dispute  the 
rule,  but  came  to  the  conclusion,  on  the 
construction  of  the  deed  in  that  case,  that 
there  was  an  intention  to  change  the  nature 


860 


COURTS  OF  CHANCERY: 


[NewSxuxs 


of  the  debt.  I  Rnd  no  such  intention  ap- 
parent in  the  deed  before  me.  Something 
has  been  said  about  the  form  of  the  proviso 
for  redemption ;  but  I  think  that  we  should 
be  losing  sight  of  the  substance  in  a  mere 
question  of  form  if  anything  were  made 
to  turn  upon  that.  If  the  mortgage  was 
transferred,  it  seems  to  me  that  there  must 
be  a  new  proviso  for  redemption,  as  the 
hand  to  receive  and  the  hand  to  pay  the 
money  would  have  both  been  altered,  and 
accordingly  that  is  expressed  in  the  deed. 


orders,—- matters  having  been  discovered 
subsequently  to  their  being  made  which 
have  rendered  them  ineffectual. 


Parker 
July 


,  V.C) 
28.      S 


LANOHORN  V.  LANOHORN. 


Trustee    Act,    \%S0— Vesting    Orde 
New  Trustees, 

In  cases  where  new  trustees  are  appointed 
under  the  Trustee  Act,  1850,  the  real  estates 
subject  to  the  trust  ought  to  be  conveyed  to 
them  by  deed,  and  the  vesting  order  ought 
only  to  be  resorted  to  when  it  is  inconvenient 
to  obtain  a  conveyance. 

This  was  a  petition  for  an  order  vesting 
real  estate  in  new  trustees  under  the 
Trustee  Act,  1850. 

Mr,  Lewis,  for  the  petition. 
Mr,    Toller,    Mr,   Spring    Rice,    Mr, 
Snape  and  Mr,  Cumming,  for  other  parties. 

Parker,  V.C— I  wish  it  to  be  under- 
stood in  this  and  every  other  case  that,  as 
a  general  rule,  a  conveyance  ought  to  be 
made,  and  that  the  vesting  order  should 
only  be  resorted  to  in  the  case  of  its  being 
inconvenient  to  obtain  a  conveyance,  and 
I  do  not  regard  expense  as  coming  under 
the  term  inconvenience.  There  is  this 
reason :  the  statements  in  and  the  prayer 
of  a  petition  seeking  for  a  vesting  order 
ought  to  be  framed  as  carefully  as  the 
recitals  and  the  operative  part  of  a  deed 
of  conveyance ;  but  petitions  are  not  un- 
frequently  drawn  by  persons  who  have 
not  competent  skill  or  time  to  frame  them 
as  they  ought  to  be  prepared  for  this  pur- 
pose. I  think  then  that,  for  the  security 
of  titles  there  ought  to  be  conveyances.  I 
have  had  before  me  several  cases  in  which 
I  have  been  applied  to  to  discharge  vesting 


3,5.     J 


OWEN  V.  BRYANT. 


Lords  Justigbs. 

1852. 
August  3, 

WiU  —  Construction  —  An  illegitimate 
Child  held  entitled  to  a  Share  as  one  of  a 
designated  number  of  "  Children," 

A  testator  recited  in  his  wUl  that  he  had 
nine  children,  whom  he  named  and  described, 
and  he  bequeathed  the  income  of  his  estate 
to  his  wife  for  life ;  and,  after  her  death, 
the  capital  to  be  divided  among  his  children 
by  his  wife  tJten  living,  and  the  issue  of 
them  who  should  be  then  dead.  Various 
other  trusts  were  declared  by  the  wiU,  and 
among  them  that  the  trustees  should  pay  the 
interest  during  the  life  of  such  of  his  "  said 
children"  as  should  be  a  daughter  in  a  pat" 
tieular  manner.  One  of  the  daughters  was 
illegitimate : — Held,  (Lord  Cranwortk  iajf - 
ing  great  stress  on  the  latter  clause,  but  tike 
Lord  Chief  Justice  considering  the  will 
sufficient  without  it,)  that  the  intention  ^ 
the  testator  was  on  the  wiU  manifest  that 
the  illegitimate  daughter  should  take  a  share 
with  the  legitimate  children. 

There  is  no  inflexible  general  rule  that 
illegitimate  children  cannot  participate  in  a 
gift  to  children, 

Robert  Wrightson,  by  his  wfll,  dated 
the  24th  of  September  1836,  reciting  thai 
his  two  daughters,  by  his  first  wife,  were 
amply  provided  for  by  him  on  their  re- 
spective marriages :  and  reciting  that  he, 
the  testator,  had  nine  children  then  living, 
by  his  present  wife,  namely,  Elixa,  the 
wife  of  R.  B.  O.;  Charlotte,  the  wife  of 
W.  R. ;  Harriett,  the  wife  of  J.  £.  J. ; 
Mary  Ann  Wrightson ;  Maria,  the  wife  of 
S.  P. ;  Robert  Wrightson,  his  eldest  son ; 
Geoige  B.  Wrightson,  his  second  son; 
Caroline  Wrightson ;  and  Charies  Frederick 
Wrightson,  his  youngest  son  :  and  reciting 
that,  on  the  respective  marriagea  of  his 
four  married  daughters,  by  his  present 
wife,  he  had  advanced  to  them  sums  of 
money,  amounting  together  to  560/.  each ; 
and  that  it  was  his  intention  to  make 
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similar  provision^  for  his  two  unmarried 
daughters,  bequeathed  the  sum  of  1,120/. 
to  trustees,  upon  trust,  to  divide  the  same 
into  two  equal  shares,  one  of  such  shares 
to  be  allotted  to  each  of  his  said  two  un- 
married daughters,  and  to  be  held  upon 
the  like  trusts  for  the  benefit  of  each 
daughter,  as  were  declared  thereinafter 
concerning  the  share  which  should  be  al- 
lotted to  them  in  the  proceeds  of  the  sale 
of  his  real  estate,  and  in  leasehold  lands 
thereinafter  devised  and  bequeathed,  and 
the  stocks,  funds,  and  securities  thereof, 
in  case  she  were  living,  on  the  decease  or 
second  marriage  of  the  testator's  said  wife. 
The  testator,  then,  after  giving  legacies  to 
his  sons,  bequeathed  the  residue  of  all  his 
personal  estate  whatsoever  and  wheresoever 
(except  leasehold  lands  and  tenements)  to 
his  wife  absolutely;  and  then  devised  and 
bequeathed  all  his  real  estate,  and  all  his 
leasehold  messuages  or  tenements,  lands, 
and  hereditaments,  to  the  trustees  before 
named,  their  heirs,  executors,  adminis- 
trators and  assigns,  respectively,  upon 
trust,  on  the  decease  of  his  said  wife,  or 
in  her  lifetime,  with  her  consent  in  writing, 
absolutely  to  seU  the  whole,  or  any  such 
real  and  leasehold  estates,  and  to  invest 
the  proceeds  of  such  sale  or  sales  in  the 
parliamentary  stocks  or  public  funds  of 
Great  Britain,  or  at  interest  in  government 
or  real  securities  in  England  or  Wales; 
and  upon  further  trust  to  permit  and 
suffer  his  said  wife  Charlotte  Wrightson  to 
receive  the  rents  and  profits,  interest  and 
dividends,  and  annual  produce  of  his  said 
real  estate  and  leasehold  lands,  and  trust 
monies  and  securities,  during  such  time  as 
she  should  continue  his  widow ;  but,  if  she 
should  marry  again,  then  upon  trust,  after 
such  marriage,  and  during  the  remainder 
of  her  life,  with  and  out  of  such  rents, 
issues,  and  profits,  to  pay  her  an  annuity 
of  50/.  to  her  separate  use,  free  from 
anticipation.  The  testator  then  declared 
as  follows :  "  And  from  and  after  the  de- 
cease or  marriage  of  my  said  wife,  but 
subject  and  without  prejudice  to  the  trusts 
and  purpose  aforesaid,  the  said  trustees  or 
trustee  for  the  time  being,  do  and  shall 
divide  the  principal  of  the  said  trust- 
monies,  stocks,  funds,  and  securities  be- 
tween all  and  every  my  children  by  my  said 
present  wife,,  who  shall  be  living  at  the  time 


of  her  decease  or  second  marriage,  and  the 
issue  of  such  as  shall  have  departed  this  life, 
leaving  issue  then  living,  such  issue  taking 
per  stirpeSf  and  not  per  eapUa^  as  tenants 
in  common,  and  their  respective  executors, 
administrators  and  assigns,  subject,  ne- 
vertheless, as  to  the  shares  of  daughters, 
to  the  directions  hereinafter  contained. 
[And  I  do  hereby  direct  that  my  said 
trustees  or  trustee  shall,  during  the  life  of 
each  of  my  said  children  by  my  present 
wife  who  shall  happen  to  be  a  daughter, 
pay  the  dividends,  interest,  and  annual 
proceeds  o^  her  share  of  the  said  stocks, 
funds,  and  securities,  trust-money,  and 
premises,  unto  such  person  or  persons,  for 
such  purposes,  and  in  such  manner  only 
as  such  daughter,  whether  covert  or  sole, 
shall,  from  time  to  time,  by  any  writing 
signed  by  her,  appoint,  but  not  so  as  to 
deprive  herself,  while  under  coverture,  of 
the  benefit  thereof  by  anticipation  ;  and  in 
default  of  such  appointment,  and  subject 
thereto,  into  the  hands  of  such  daughter, 
for  her  sole  and  separate  use,  exclusively 
of  any  husband  with  whom  she  may 
marry,  and  so  that  her  receipts  shall  be 
sufficient  discharges  for  the  same,]  and 
from  and  after  the  decease  of  each  and 
every  of  such  daughters,  then  upon  the 
trusts  hereinafter  mentioned,  for  the  be- 
nefit of  the  children  of  such  daughter ;  and 
in  default  of  issue  of  such  daughters,  then 
in  trust  for  such  person  or  persons,  and 
for  such  purposes  as  such  daughters  shall 
by  will  appoint;  and  in  default  of  ap- 
pointment upon  the  following  trusts,  viz., 
upon  trust  for  the  brothers  and  sisters  of 
the  whole  blood  of  such  daughter  then 
living,  equally,  and  the  issue  of  any  brother 
or  sister  of  the  whole  blood  who  may  have 
died,  leaving  issue  then  living  (such  issue 
taking  per  stirpes^  and  not  per  capita)  as 
tenants  in  common,  and  their  respective 
executors,  administrators  and  assigns; 
and  in  default  of  any  brother  or  sister  of 
the  whole  blood,  or  the  issue  of  any  such 
brother  or  sister,  then  upon  trust  for  such 
person  or  persons  as,  at  the  time  of  the 
decease  of  such  daughter,  shall  be  her 
next-of-kin,  under  and  according  to  the 
statute  made  for  the  distribution  of  intes- 
tates' effects." 

The    testator  had   by    his   wife    only 
the  nine  children   enumerated   by   him, 
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the  daughter  Eliza,  the  wife  of  R.  B.  O., 
heiDg,  however,  illegitimate,  having  been 
borne  by  the  testator's  wife  to  him 
before  their  marriage.  The  time  for  the 
division  of  the  produce  of  the  sale 
having  arrived,  the  facts  were  embodied 
in  a  special  case;  and  it  was  set  down 
before  the  Vice  Chancellor  Turner,  but 
was  transferred  by  leave  to  their  Lord- 
ships' paper,  and  now  came  on  to  be  heard* 
It  appeared  that,  by  some  inadvertence, 
the  passage  in  the  will  within  brackets  was 
omitted  in  the  case,  and  was  only  dis- 
covered on  the  production  of  the  probate 
in  court. 

Mr.  W,  R.  A.  Boyle  appeared  for  the 
illegitimate  daughter.  —  Admitting  the 
general  rule  that  by  "children"  only 
"legitimate  children"  can  be  considered 
as  intended,  there  being  persons  who 
can  satisfy  the  term  "children,"  still, 
where  a  testator  has  furnished  on  the 
face  of  his  will  a  means  of  interpreting 
his  meaning,  the  Court  will  so  interpret 
his  expressions  as  to  admit  an  illegitimate 
child  to  participate  in  the  benefits  of  the 
bequest  made  to  children  generally.  In 
the  first  place,  here  the  testator  enumerates 
his  nine  children  by  name,  this  lady  being 
among  them.  Again,  he  speaks  of  his 
children  by  his  present  wife :  that  lady  was 
his  child  by  his  present  wife.  Again  he 
refers  to  his  children  as  his  "said"  chil- 
dren, and  again  he  refers  to  his  daughters 
as  his  "  said  daughters."  He  cited  the 
following  cases : — 

Metham  v.  the  Duke  of  Devon^  1  P. 
Wms.  529. 

Beachcrofl  v.  Beachcro/l^  1  Madd.  430. 

Bayley  v.  Snelham^  1  Sim.  &  S.  78 ; 
s.  c.  1  Law  J.  Rep.  Chanc.  35. 

Gill  V.  Shelley,  2  Russ.  &  M.  336 ; 
s.  c.  9  Law  J.  Rep.  Chanc.  68. 

Meredith  v.  Fair,  2  You.  &  Col.  C.C. 
525. 

Evans  v.  Davies,  7  Hare,  498  ;  s.  c. 
18  Law  J.  Rep.  (n.s.)  Chanc.  180. 

Mr,  Waley,  for  the  trustees,  submitted 
the  question  to  the  Court  to  shew  that  the 
authorities  were  not  all  one  way,  and  drew 
attention  to  the  cases  of — 

Bagley  v.  MoUardj  1  Russ.  &  M.  581; 
s.  c.  8  Law  J.  Rep.  Chanc.  145. 


Wilkinson  v.  Adam,  1  Yes.  &  B.  422. 

Fraser  v.  Piyott,  You.  354. 
from  which  two  propositions  could  be  de- 
duced :  first,  that  illegitimate  children 
could  only  take  as  persomse  destgnaiie,  and 
not  as  a  class ;  and,  secondly,  that  illegiti- 
mate children  could  not  t^Le  as  a  class 
along  with  legitimate  children. 

Lord  Justice  Lord  Cranworth. — This 
case  has  been  well  argued  by  the  learned 
counsel ;  but  with  all  respect  to  them,  I 
think  that  a  very  material  passage  in  the 
wiU,  to  which  my  attention  has  been  called 
by  my  learned  Brother,  has  not  been 
touched  upon  in  the  argument,  nor  even 
set  forth  in  the  special  case.  But  for 
that,  I  was  on  the  point  of  differing  firom 
my  learned  Brother  as  to  the  construction 
to  be  put  upon  this  will.  The  grounds  of 
the  conclusion  I  had  come  to  I  shall  state. 
I  reject  the  notion  of  there  being  any  rule 
to  the  effect  that  illegitimate  children 
cannot,  under  any  circumstances,  partici- 
pate with  legitimate  children  in  the  benefit 
of  a  gift  or  bequest  to  children  generally. 
I  think  that  there  is  no  invariable  rule  of 
that  sort,  but  that  in  each  case  the  question 
is  one  which  depends  upon  the  circum- 
stances appearing  upon  the  will ;  and  that 
if,  from  the  whole  context  of  the  will,  it 
appears  that  illegitimate  children  are  to  be 
included  with  legitimate  children  in  the 
benefit  intended,  illegitimate  children  may 
take.  Primd  facie,  the  word  "  children " 
means  "  legitimate  children,"  and  it  is  to  be 
read  as  if  the  word  "  legitimate"  were  an- 
nexed. Therefore,  where  a  will  purports 
to  give  a  benefit  amongst  children,  it  is  the 
same  thing  as  if  it  had  said  *'  amongst 
legitimate  children,"  unless  something  is 
disclosed  upon  the  face  of  the  will  which 
shews  that  that  is  not  meant. 

Now,  it  was  said  that  in  this  will  that 
something  is  disclosed,  inasmuch  as  the  tes- 
tator begins  by  saying,  "  Whereas  I  have 
nine  chUdren,  viz.,  Eliza,  wife  of  R.  B. 
Owen;  Charlotte,  wife  of,"  &c.;  and  among 
the  nine  children  thus  enumerated,  one  is 
illegitimate,  and  consequently,  that  the  tes- 
tator, when  he  speaks  of  his  children,  means 
to  designate  his  daughter  Eliza  Owen  also, 
who  is  not  legitimate.  The  question,  how- 
ever, is,  whetiber  this  recital  must  of  neces- 
sity be  coupled  with  the  gift  afterwaxds  of 
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the  real  and  leasehold  estates  ;  for  the  rule 
is»  legitimate  children  must  be  taken  to  be 
intended  by  the  word  '*  children/*  unless 
the  context  leads  necessarily  to  the  infer- 
ence that  something  else  was  meant.  Now, 
the  recital  here  was  for  a  purpose,  viz.,  as 
an  introduction  to,  and  an  explanation  of, 
the  gift  made  immediately  afterwards  in 
favour  of  the  testator's  two  unmarried 
daughters.  After  enumerating  his  chil- 
dren, and  distinguishing  those  daughters 
that  were  married,  the  testator  goes  on  to 
recite  his  intention  to  make  a  provision 
for  each  of  his  two  unmarried  daughters 
equal  to  that  which  he  had  previously  made 
upon  each  married  daughter  upon  her 
marriage.  This  provision  he  then  makes, 
and  he  then  proceeds  to  give  and  devise 
his  real  estate  and  leasehold  estate  in  the 
manner  stated  in  the  special  case.  Now, 
I  must  own,  that  had  the  will  stopped 
there,  I  should  have  thought  that  legiti- 
mate children,  and  legitimate  children  only, 
were  intended ;  for  I  cannot  see  that  there 
would,  in  that  case,  have  been  an  absolute 
necessity  to  construe  the  word  "  children  " 
otherwise  than  according  to  its  natural  im- 
port. 

In  some  of  the  cases  cited,  it  was 
thought  impossible  to  construe  the  word 
according  to  its  natural  import,  as  in  the 
case  of  GUI  v.  Shelley^  where  the  gift  was 
to  the  children  of  a  deceased  person,  who 
had  died  leaving  only  two  children,  of 
whom  one  was  legitimate  and  the  other 
illegitimate.  There  it  was  held,  that  the 
illegitimate  child  was  intended  to  be  in- 
cluded, otherwise  it  was  impossible  to 
give  a  meaning  to  the  word  ''children,*' 
which  was  in  the  plural.  So,  also,  where 
the  gift  is  to  the  ''  children"  of  a  deceased  . 
person,  who  at  his  death  left  none  but 
illegitimate  children,  and  there  the  illegiti- 
mate children  are  supposed  to  be  intended, 
for  otherwise  there  would  be  nothing  for 
the  will  to  operate  upon.  The  principle 
upon  which  Sir  John  Leach  acted  in  Bagley 
V.  MoUard  is,  I  think,  the  right  one.  There 
the  testator  bequeathed  a  leasehold  house 
in  trust  for  Elizabeth  MoUard,  whom  he 
described  as  the  then  only  surviving  child 
of  his  son  William  MoUard,  and  concluded 
his  will  by  a  residuary  bequest  to  all  and 
every  the  children  of  his  sons  James  Mol- 
lard    and  WilHam    MoUard,   and  of  his 


daughter  Mary  Bagley.  Elizabeth  Mol- 
lard,  the  grand-child,  being  illegitimate, 
the  question  was,  whether  she  was  entitled 
to  share  in  the  residuary  gift.  Sir  John 
Leach  held  she  was  not,  on  the  principle 
that  whenever  it  was  possible  for  the  gen- 
eral description  of  children  to  include  legi- 
timate children,  it  could  not  also  be  ex- 
tended to  iUegitimate  children. 

Upon  that  principle,  I  should  have  come 
to  the  same  conclusion  here,  but  for  a  pas- 
sage in  the  will  to  which  my  attention  has 
been  caUed,  as  I  have  said,  by  my  learned 
Brother,  namely,  the  passage  in  which  the 
testator  says,  *'  And  I  do  hereby  direct 
that  my  said  trustees  or  trustee  shall, 
during  the  life  of  each  of  my  said  children 
by  my  present  wife,  who  shall  happen  to 
be  a  daughter,"  dispose  of  the  interest  of 
her  share,  &c.,  in  tiie  way  mentioned  in 
the  wiU.  Coupling  that  passage  with  the 
passage  which  precedes  it,  and  in  which 
the  testator  enumerates  by  name  his  chil- 
dren by  his  present  wife,  I  am  of  opinion 
that  by  the  words  "  children  by  my  present 
wife"  he  must  be  taken  to  have  meant  all 
those  whom  he  had  previously  enumerated 
as  his  children. 

Lord  Justice  Knight  Bruce. — The 
passage  upon  which  so  much  stress  has 
been  laid  by  my  learned  Brother  is  not 
stated  in  the  abstract  of  the  wiU  as  set 
forth  in  the  special  case,  but  was  disco- 
vered only  on  my  referring  to  the  probate 
of  the  will.  It  wUl  be  necessary,  there- 
fore, that  the  probate  should  be  entered. 
It  is  important  that  it  should  be  so, 
because  Lord  Cranworth  has  laid  so  much 
stress  upon  the  passage  in  question.  He 
is,  I  need  not  say,  probably  right; 
but,  for  myself,  I  confess,  I  should  have 
thought  the  intention  of  the  testator  sufR- 
ciently  apparent  without  the  aid  of  those 
words.  I  think  that,  consistently  with 
the  whole  of  the  authorities  cited,  except, 
perhaps,  the  case  of  Bagley  v.  Mollard^ 
this  case  may  be  decided  according  to  the 
plain  intention  of  the  testator.  The  result 
is,  that  the  illegitimate  daughter  and  her 
children  are  entitled  to  a  share  in  the  pro- 
ceeds of  the  real  estate. 
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Receiver — Bankers^  Liability — Separate 
Accounts. 

The  plaintiff,  being  owner  of  an  estate, 
employed  an  agent  and  receiver,  who  paid 
into  the  defendants*  bank  the  rents  of  the 
estate,  to  an  account  headed  with  the  name 
of  the  estate,  to  distinguish  it  from  his  pri^ 
vate  account.  The  receiver's  private  ae^ 
count  being  overdrawn,  he  transferred  the 
balance  of  the  estate  account  to  make  up  the 
deficiency  due  upon  his  private  account. 
Upon  a  bill  filed  by  the  plaintiff,  against  the 
bankers,  to  refund  this  balance  so  trans^ 
ferred,  it  was  held — that,  according  to  the 
principles  of  a  court  of  equity,  a  person  who 
deals  with  another  knowing  him  to  have  in 
his  hands,  or  under  his  controul,  monies 
belonging  to  a  third  person,  must  not  enter 
into  a  transaction  with  him,  the  effect  of 
which  is  that  a  fraud  is  committed  on  the 
third  person;  and  it  appearing  upon  the 
evidence  that  the  bankers  were  aware  that 
the  money  was  the  produce  of  the  rents  of 
the  plaintiff  *s  estate,  a  decree  was  made 
against  the  bankers,  for  repayment  of  the 
amount. 

The  bill  stated  that  the  plaintiff  was  the 
owner  of  an  estate  called  *'  The  Rotherwas 
Estate,"  in  Hereford,  producing  a  rental 
amounting  to  between  5,000/.  and  6,000/. ; 
that  previously  to  the  year  1846  the  plain- 
tiff had  employed  Mr.  Charles  Blount,  a 
solicitor,  residing  in  Hereford,  as  his  re- 
ceiver and  agent,  to  collect  the  rents  of  the 
Rotherwas  estate ;  that  in  the  year  1846 
the  said  Mr.  Blount  sold  his  business  to 
Thomas  William  Parkes,  also  a  solicitor, 
and  the  plaintiff,  thereupon,  appointed  him 
to  be  the  receiver  of  his  said  estate,  in  lieu 
of  Mr.  Blount;  that  the  said  C.  Blount 
and  T.  W.  Parkes,  and  afterwards  the  said 
T.  W.  Parkes  alone,  kept  a  banking  ac- 
count with  the  defendants,  Messrs.  Hos« 
kins,  Morgan  &  Hamp,  bankers,  of  Here- 
ford ;  that  in  the  month  of  June  1846,  the 
said  T.  W.  Parkes  had  an  interview  with 
Mr.  Hamp,  at  the  bank,  and  requested 
liberty  to  overdraw  his  account,  to  the 
extent  of  1,500/.,  to  meet  certain  liabilities, 
which  was  agreed  to ;  but  at  such  interview 
the  said  Mr.  Hamp  inquired  of  the  said  T. 


W.  Parkes  whether  he  was  not  the  agent 
of  the  plaintiff  for  collecting  the  rents  of 
the  Rotherwas  estate,  and  upon  being  in- 
formed that  he  was,  and  being  told  what 
was  the  amount  of  the  rents,  ^e  said  Mr. 
Hamp  requested  Parkes  to  open  an  account 
with  the  bank  for  the  receipt  of  such  rents, 
saying  that  if  the  accommodation  required 
by  Parkes  was  granted,  he  might,  in  return, 
do  something  for  them ;  that  Parkes  agreed 
to  open  the  proposed  account,  and  stated 
that  he  believed  the  average  balance  in 
respect  of  these  rents  would  be  about 
1,000/. ;  that  in  pursuance  of  tbe  liberty 
granted  to  Parkes,  he  drew  largely  on  his 
private  account  with  the  bank,  and  there 
was  a  balance  against  him  of  1,037/.,  or 
thereabouts;  that  in  October  1846,  the 
said  T.  W,  Parkes  received  the  sun  of 
746/.,  in  respect  of  the  half-year's  rents 
arising  from  the  Rotherwas  estate,  which 
sum  he  paid  into  the  defendants'  bank, 
and  desired  that  a  separate  account  might 
be  opened  for  such  rents,  to  be  entiUed 
"  The  Rotherwas  Account ;"  that  the  de- 
fendants then  had  notice  that  the  Rother- 
was account  was  opened  by  Parkes,  as  the 
receiver  and  agent  of  the  plaintiff,  and  that 
the  money  placed  to  that  account  was  the 
money  of  the  plaintiff,  arising  finom  the 
rents  of  tha  Rotherwas  estate,  and  it  was 
then  arranged  that  the  words  **  Rotherwas 
account"  should  be  written  at  the  foot  of 
every  cheque  drawn  on  such  account,  as 
well  as  at  the  head  of  such  account  in  tbe 
bank  books,  for  the  purpose  of  distingnish- 
ing  the  said  account  from  any  other  ac- 
count kept  by  Parkes  at  the  said  bank; 
that  the  said  T.  W.  Parkes,  in  the  month 
of  December  1846,  opened  with  the  defen- 
dants, the  bankers,  a  third  separate  ac- 
count, called  '*  The  General  Account,"  for 
the  monies  of  his  clients,  other  than  the 
money  of  the  plaintiff;  that  Parkes  con- 
tinued to  pay  into  the  bank  the  rents 
of  the  Rotherwas  estate,  and  to  draw 
cheques  when  required  upon  the  Rother- 
was account ;  that  in  the  month  of  July 
1847  the  plaintiff  was  informed  that 
a  cheque  drawn  by  Parkes  at  the  re- 
quest of  the  plaintiff  the  for  money  owing 
by  him  to  a  person  named  Pritchard,  but 
which  was  not  drawn  on  the  Rotherwas 
account,  but  was  drawn  generally,  had 
been  dishonoured  at  the  defendants'  bank. 
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That  the  plaintiff  thereupon  went  to  the  de- 
fendants' hank,  and  was  for  the  first  time 
informed  that  all  the  halance,  amounting 
to  829/.  lis,  9d.f  which  ought  to  have 
been  then  standing  to  the  credit  of  the 
Rotherwas  account,  had  been  previously 
passed  or  transferred  from  the  Rotherwas 
account  to  the  credit  of  the  private  account 
of  the  said  T.  W.  Parkes  at  the  said  bank- 
ers, in  part  to  cover  a  deficiency  then 
existing  in  the  private  account  of  die  said 
Parkes.  That  at  the  time  of  such  transfer 
the  said  T.  W.  Parkes  was  and  still  contin- 
ued to  be  insolvent,  and  that  the  defendants, 
well  knowing  that  the  said  Parkes  was  the 
receiver  and  agent  of  the  plaintiff,  and  that 
the  balance  remaining  due  from  them  on 
the  said  Rotherwas  account,  was  the  proper 
money  of  the  plaintiff,  ^arising  from  the 
rents  of  the  said  Rotherwas  estate,  and 
well  knowing  or  having  reason  to  believe 
that  Parkes  was  insolvent,  or  in  great 
pecuniary  embarrassment,  and  that  he  had 
no  means  whereby  he  could,  out  of  his  own 
monies,  discharge  the  balance  due  from  him 
to  them  on  his  private  account,  contrived 
and  colluded  with  Parkes  to  pass  or  trans- 
fer the  said  sum  of  829/.  1  Is,  9d.,  remaining 
due  from  them,  to  the  credit  of  the  said 
Rotherwas  account,  so  as  in  part  to  liqui- 
date or  reduce  the  balance  due  from  him 
on  such  ''private  account."  That  the 
plaintiff,  by  his  solicitors,  applied  to  the 
defendants,  and  requested  them  to  account 
for  and  pay  to  the  plaintiff  the  said  sum  of 
829/.  lis,  9d.f  which,  but  for  the  collusion 
and  contrivance  of  the  defendants  and 
Parkes,  would  be  now  remaining  due  from 
them,  on  the  credit  of  the  Rotherwas  ac- 
count; but  the  defendants  refused  to  com- 
ply with  the  plaintiff's  request,  on  the 
ground  that,  at  the  time  when  Parkes,  as 
the  receiver  of  the  plaintiff,  opened  with 
the  defendants  the  Rotherwas  account,  it 
was  arranged  and  agreed,  between  the  defen- 
dants and  Parkes,  that  the  said  several 
accounts  kept  by  him  at  their  bank  were 
to  be  considered  as  one  account,  and 
that,  consequently,  the  defendants  were  at 
liberty  to  debit  either  account  for  sums 
overdrawn  on  the  other  account  or  accounts. 
The  bill  contained  charges,  to  the  effect 
that  the  defendants  well  knew  that  Parkes 
was  the  agent  of  the  plaintiff,  and  that  the 
money  paid  in  by  him  to  the  Rotherwas 
NiMT  Skriks,  XXL— Chaho. 


account,  was  money  belonging  to  the  plain- 
tiff. That  the  defendants,  well  knowing 
that  Parkes  was  in  insolvent  circumstances, 
repeatedly  urged  him  to  transfer  the  balance 
due  upon  the  Rotherwas  account  to  his  own 
private  account,  in  order  to  reduce  the 
debt  due  from  him  to  the  defendants,  and 
that,  in  consequence  of  such  applications, 
Parkes  did,  on  the  7th  of  July  1847,  sign 
a  memorandum,  in  a  minute-book  of  the 
defendants,  to  the  following  effect :— -"The 
three  accounts  to  be  brought  into  one,  and 
cheques  for  the  transfer  of  the  balance  shall 
be  sent  forthwith  to  the  bank  account ;  to 
be  overdrawn  1,000/.  as  a  maximum  debtor 
balance,  and,  by  the  7th  of  November,  the 
credit  to  be  reduced  500/.,  and,  on  the  3 1st 
of  December,  the  account  to  be  cleared ; 
a  discount,  to  the  extent  of  200/.  or  300/., 
to  be  given  if  desired.  Signed,  T.  W. 
Parkes."  That,  in  the  same  month  of 
July,  Parkes  drew  a  cheque  for  the  sum  of 
829/.  lis,  9d.  on  the  Rotherwas  account, 
and  which,  by  agreement  with  the  defen- 
dants, he  did  on  the  same  day  pay  into 
the  bank,  to  the  credit  of  his  own  private 
account.  That  the  plaintiff,  on  severfd  occa- 
sions being  in  want  of  money,  and  it  not 
being  convenient  for  him,  on  such  occasions, 
to  apply  to  T.  W.  Parkes,  and  in  his 
absence,  and  without  his  knowledge  or 
privity,  drew  and  signed,  in  his  own  name, 
cheques  for  certain  sums  of  money  on  the 
'*  Rotherwas  account ;"  and  that,  on  other 
occasions,  during  the  temporary  absence  of 
Parkes  from  Hereford,  the  plaintiff  obtained 
money  from  the  defendants'  bank  upon 
cheques  drawn  at  the  su^estion  of  the 
defendants  themselves,  by  the  clerk  to 
Parkes,  and  indorsed  by  the  plaintiff  in 
his  own  name,  which  money  was  there- 
upon debited  to  the  Rotherwas  account. 

The  bill  prayed  that  the  transfer  or  paying 
of  the  said  sum  of  829/.  lis,  9d,  from  the 
Rotherwas  account  to  the  private  account 
of  Parkes,  might,  under  the  circumstances, 
be  declared  fraudulent  and  void,  and  that 
the  defendants  might  be  directed  to  pay  to 
the  plaintiff  the  said  sum,«r  such  sum  as,  but 
for  the  acts  of  the  defendants,  would  now 
be  the  balance  remaining  due  from  the 
said  bankers,  at  the  credit  of  the  said 
"Rotherwas  account." 

The  answer  of  the  defendants  was  to 
the  foUowing  effect:  that  the  said  T.  W. 
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Parkes  directed  bis  banking  accoant  to 
be  kept  witb  tbree  distinguishing  heads, 
one  of  which  accounts  was  the  Rotherwas 
account;  but  that  the  said  Parkes  ex- 
pressly stated  that,  although  kept  and  dis- 
tinguished under  three  heads,  yet  as  to 
debits  and  credits  arising  on  them  between 
him  and  the  said  bankers  they  were,  in 
fact,  to  be  regarded  by  the  said  bank  as 
one  account  only;  and  it  was  expressly 
stipulated  that  the  defendants  were  to  be 
at  liberty  to  consolidate  the  said  three 
accounts,  and  that  they  were  not  in  any 
manner  to  be  prejudiced  by  the  said  ac- 
counts being  kept  separate,  or  distinguished 
separately,  such  distinguishing  modes  of 
keeping  the  accounts  being  required  at  the 
particular  request  of  Parkes,  and  for  his 
sole  accommodation.  That  during  the 
whole  of  the  time  when  the  stipulations 
and  agreements  as  to  the  banking  accounts 
of  Parkes  were  being  made,  the  plaintifi''s 
name  was  never  mentioned  or  alluded  to, 
nor  had  they  any  notice  or  knowledge 
that  the  plaintiff  had  any  controul  over 
either  of  the  accounts,  nor  were  they  aware 
that  the  money  placed  in  the  bank  by 
Parkes  to  the  Rotherwas  account  was  re- 
ceived by  him  as  agent  of  the  plaintiff. 
That  the  transfer  of  the  balance  due  to 
Parkes  on  the  Rotherwas  /uscount  to  his 
own  private  account,  was  made  at  the  de- 
sire of  Parkes  himself  and  not  at  the  sug- 
gestion of  the  defendants.  The  defendants 
submitted  that  under  the  circumstances 
they  were  justified  in  making  such  trans- 
fer, and  that  it  was  a  good,  legal,  and 
equitable  transfer,  particularly  as  the  said 
Parkes  reserved  to  himself  the  right  to 
draw  cheques  thereon ;  and  he  alone  paid 
into  the  banking  house  of  the  defendants 
all  the  money  which  was  entered  to  his 
credit,  and  never  stated  to  the  defendants 
that  any  other  person  had  any  right  or 
interest  therein,  and  the  name  of  any  other 
person  was  never  mentioned  as  connected 
with  the  accounts.  The  defendants  alleged 
that  they  did  not  know  at  the  time  of  the 
aforesaid  transfer  of  the  balance  on  the 
Rotherwas  account,  that  Parkes  was  insol- 
vent ;  but,  on  the  contrary,  they  believed 
he  had  several  thousand  pounds  coming  to 
him  from  the  partners  of  his  late  firm, 
and  they  could  not  state  whether  he  was 
now  insolvent  ;  that  the  defendants  knew 


Parkes  was  the  solicitor  for  the  plaintifl^ 
and  that  knowing  the  plaintiff  to  be  a 
person  of  high  respectability  and  standing 
in  the  county  of  Hereford,  they  had  on 
several  occasions  paid  cheques  indorsed  by 
him  upon  the  defendants'  bank  in  the  ab- 
sence of  Parkes,  and  had  at  the  plaintiff's 
request  debited  the  amount  of  such  cheques 
to  the  Rotherwas  account,  believing  that 
Parkes  would  approve  of  their  conduct,  as 
he  subsequently  did;  but  these  sums  of 
money  were  paid  on  the  credit  of  the  plain- 
tiff, as  a  gentleman  of  wealth  and  pro- 
perty, and  if  Parkes  had  not  assented  to 
be  debited  therewith,  they  must  have  looked 
to  the  plaintiff  alone  for  payment ;  and  the 
defendants  further  stated  that  they  could 
not  set  forth  whether  the  plaintiff  had 
drawn  any  other  cheques  in  his  own  name 
upon  the  Rotherwas  account. 

Mr,  Bethell  and  Mr.  CoUins,  for  the 
plaintiff,  regretted  that  the  defendants,  the 
bankers,  should  have  allowed  themselves 
to  have  been  drawn  into  such  a  suit  as 
this,  when  they  had  no  legal  defence  what- 
ever to  the  plamtiff 's  claim.     The  right  of 
the  plaintiff  depended  upon  these  two  pro- 
positions, that  the  money  deposited  with 
the  bankers  by  Mr.  Parkes  and  carried  to 
the  credit  of  the  Rotherwas  account,  was 
so  deposited  by  Parkes  as  the  agent  and 
receiver  of  the  plaintiff,  and  that  the  bank- 
ers knew  the  money  to  have  been  placed 
in  the  bank  by  Mr.  Parkes  to  that  account 
as  a  receivership  account,  separate  from  his 
private  account.    If  these  two  propositions 
were  made  out  upon  the  evidence,  to  the 
satisfaction  of  the  Court,  the  bankers  had 
no  defence.      In  permitting  the   money 
to  be  transferred  from   the   receivership 
account,    the    bankers    were     colluding 
with   the  receiver  to   enable  him  to  de- 
fraud his  employer,  and  the  employer  was 
at  liberty  to  follow  the  money  into  the 
hands  of  the  bankers,  and  could  maintain 
against  them  the  same  claim  which  he 
had  against  the  receiver  or  agent.     The 
evidence  of  the  plaintiff  clearly  established 
both  these  propositions,  and  there  was  no- 
thing in  the  evidence  of  the  defendants  to 
contradict  it.    The  three  accounts  kept  at 
the  bankers  of  Parkes  were  separate  ac- 
counts, and  the  bankers  perfectly  well  knew 
that  the  money  paid   in  to  Uie  Rother- 
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was  account  was  the  money  of  the  plain- 
tiff. The  separate  heading  to  the  different 
accounts  was  used  expressly  to  shew  that 
the  money  was  appropriated  to  particular 
purposes  and  distinct  from  the  private  ac- 
count of  the  individual.  The  principle 
acted  upon  by  this  '  Court  was,  that  if 
money  was  deposited  with  a  banker  in 
separate  accounts,  and  the  banker  knew 
the  money  received  upon  one  account  was 
the  property  of  any  other  person  than  his 
customer,  he  had  no  right  to  allow  the 
blending  of  the  two  accounts.  This  prin- 
ciple arose  upon  the  universal  maxim  of 
common  honesty,  that  if  you  know  the 
person  with  whom  yon  are  dealing  is  ap- 
plying for  your  benefit  money  belonging 
to  another,  you  are  in  point  of  fact  auxi- 
liary to  that  person  committing  a  wrong 
upon  another. 

Mr.  Stuart  and  Mr.  Wright^  for  the  de- 
fendants, contended  that  there  was  no  fidu- 
ciary relation  existing  between  the  bankers 
and  the  plaintiff,  and  there  was  no  fiduciary 
relation  between  the  bankers  and  their 
customer.  The  bankers  received  the  money 
of  Parkes,  which  he  desired  should  be  kept 
in  three  separate  accounts ;  but  he  had  full 
power  to  controul  his  own  accounts,  and  if 
he  thought  fit  to  draw  the  money  firom  one 
account  and  place  it  to  another,  the  bankers 
had  no  power  to  prevent  him  from  doing 
so.  The  three  accounts  were,  in  fact, 
treated  as  one  account;  and  it  was  not 
proved  that  the  bankers  knew  that  the 
money  paid  in  by  Parkes  to  the  Rotherwas 
account  was  belonging  to  the  plaintiff; 
but  if  they  did,  there  was  no  reason  why 
they  should  prevent  Parkes  from  drawing 
it  out,  and  applying  it  in  any  manner  he 
chose. 

The  following  cases  were  cited : — 

M^Leod  V.  Drumnumd,  14  Yes.  353. 
Scott  V.  Tffler,  2  Bro.  C.C.  431. 
HiU  V.  Simpson,  7  Ves.  152. 
Foley  Y.  HiU,  1  Phill.   399;  s.  c.  13 
Law  J.  Rep.  (n.s.)  Chanc.  182. 

KiNDERSLEY,  Y.C.  —  The  doubt  that 
has  from  time  to  time  crossed  my  mind 
in  this  case  was  chiefiy  this,  whether  the 
facts  were  stated  in  the  pleadings  with  that 
degree  of  particularity  as  that  I  could  say 
there  had  been  a  full  opportunity  for  the 


defendants  to  meet  those  allegations  of 
fact  by  the  evidence  which  they  might  be 
able  to  adduce.  Now  that  I  have  become 
more  acquainted  with  what  is  contained  in 
the  pleadings,  I  feel  myself  in  a  condition, 
without  waiting  to  look  through  the  plead- 
ings more  in  detail,  to  express  my  opinion 
in  this  case.  I  will  first  consider  the  case 
as  between  the  plaintiff  and  Parkes ;  that 
is,  what  was  the  state  of  things  as  between 
the  plaintiff  and  Parkes  in  the  course  of 
these  transactions ;  and  then  consider  what 
was  the  relation  of  the  defendants,  the 
bankers,  towards  Parkes  in  the  matter ;  and 
how  far  the  plaintiff,  upon  that  state  of 
things,  is  entitled  to  the  decree  which  he 
asks  against  those  defendants. 

Now,  as  between  the  plaintiff  and  Parkes 
the  matter  seems  to  have  stood  thus: — ^the 
plaintiff  was  the  owner  of  this  Rotherwas 
estate,  (a  considerable  property  in  the 
neighbourhood  of  Hereford,)  and  it  seems 
that  he  had  employed,  as  his  solicitor  and 
his  agent  and  receiver,  a  gentleman  of 
the  name  of  Blount.  Mr.  Blount,  being 
about  to  give  up  his  employment,  sold 
his  business  or  transferred  it  to  Mr. 
Parkes,  who  had  been  previously  a  soli- 
citor in  London ;  and  it  was  arranged  be- 
tween Parkes  and  Blount  that,  for  six 
months,  Parkes  should  use  the  name  of 
Blount,  and  accordingly  an  account  was 
opened  by  Parkes,  with  the  concurrence 
of  Blount,  with  these  bankers,  in  the  joint 
names  of  Blount  and  Parkes.  It  was  in- 
tended that  that  should  not  continue  more 
than  six  months.  When  that  account 
ceased,  in  short,  when  Parkes  was  to  use 
his  own  name  exclusively  in  the  matter, 
or  shortly  after  that  period,  he  was  em- 
ployed by  the  plaintiff  as  his  solicitor,  suc- 
ceeding Blount  in  that  employment,  and 
shortly  after  that  period  again  (all  within 
the  period  of  a  very  few  months,  or  even 
weeks)  Parkes  was  employed  by  the  plain- 
tiff as  his  receiver  and  agent  in  respect  of 
the  Rotherwas  estate,  apparently  in  the 
same  manner  as  Blount  had  been  employed 
before.  Parkes  having  on  the  occasion  of 
the  ceasing  of  the  account,—- the  putting  an 
end  to  the  joint  account  in  the  names  of 
Blount  and  Parkes  with  the  bankers, — 
opened  a  private  account  of  his  own 
on  the  23rd  of  June  1846.  When  he  came 
to  be  appointed  the  receiver  of  the  rents 
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and  profits  of  the  Rotherwas  estate  by  the 
plaintiff,  he  very  properly,  as  it  appears  to 
me,  opened  another  account  with  the  bank- 
ers for  the  purpose  of  placing  to  the  credit 
of  that  account  with  the  bankers  the  sums 
which  he  might  receive  in  respect  of  the 
rents  and  profits  of  the  Rotherwas  estate, 
and  drawing  from  the  account  the  sums 
which  he  might  have  to  pay,  on  account  of 
the  Rotherwas  estate,  or  which  he  might 
have  to  pay  to  his  employer,  the  plaintiff. 
I  say  that  that  account  was  very  properly 
kept  separate  from  his  own  account,  and, 
at  all  events,  as  between  the  plaintiff  and 
Parkes,  that  account,  although  unquestion- 
ably it  was  the  account  of  Parkes,  and  the 
bankers  were  to  look  to  Parkes  as  the  only 
person  entitled  to  draw  upon  that  account, 
still,  I  say,  as  between  the  plaintiff  and 
Parkes,  that  account  was  opened  by  Parkes 
for  the  purpose  of  keeping  in  that  form  an 
account  of  the  receipts  and  payments  by 
Parkes,  as  receiver  in  respect  of  the  Roth- 
erwas estate,  and  Parkes  very  properly 
intituled  the  account  as  "  The  Rotherwas 
Account,"  which  distinctly  marked  it,  at 
all  events  as  between  him  and  the  plaintiff, 
as  being  the  account  of  the  Rotherwas 
estate  :  how  far  it  marked  it  as  between 
Parkes  and  the  bankers  I  shall  have  occa- 
sion to  refer  to  presently.  I  am  now,  as 
I  have  said,  considering  Uie  case  as  between 
the  plaintiff  and  Parkes.  With  regard  to 
the  third  account  which  Parkes  opened, 
the  plaintiff  had  nothing  to  do  with  that — 
I  mean  that  account  which  is  called  the 
**  General  Account."  Now,  whatever  ba- 
lance might  from  time  to  time  be  standing 
to  the  credit  of  the  Rotherwas  account,  it 
is  quite  clear  that,  as  between  the  plaintiff 
and  Parkes,  Parkes  would  violate  his  duty 
if  he  applied  any  part  of  that  balance  to 
any  purposes  of  his  own  ;  if,  for  example, 
he  had  drawn  out  that  money  and  applied 
it  to  any  purpose  of  his  own,  the  bankers 
knowing  nothing  of  the  matter;  still,  as  be- 
tween Parkes  and  the  plaintiff,  it  would 
be  a  gross  breach  of  duty, — a  breach  of 
that  duty  which  Parkes  owed  to  the  plain- 
tiff,— ^to  apply  the  monies  which  iJiould 
arise  from  the  Rotherwas  estate  to  any 
other  purpose  than  the  purpose  of  the 
plaintiff.  When,  therefore,  Parkes  drew 
the  cheque,  on  the  9th  of  July  1847,  for  the 
829/.  and  a  fraction,  which  was  then  the 


balance  standing  to  the  credit  of  the  Ro- 
therwas account,  in  order  that  the  amount 
of  that  cheque  might  go  towards  the 
liquidation  of  the  separate  account  of 
his  own,  on  which  he  was  debtor,  with- 
out at  present  sa3ring  how  far  the  bank- 
ers were  affected  by  that,  as  between 
Parkes  and  the  plaintiff,  it  was  a  breach 
of  trust  committed  by  Parkes  as  against 
the  plaintiff;  it  was  a  fraud,  in  fact, 
committed  upon  the  plaintiff;  it  was  a 
misappropriation  by  Parkes  of  that  which 
was  in  fact  the  money  belonging  to  the 
plaintiff,  to  purposes  of  Parkes,  and  not  to 
the  purposes  of  the  plaintiff:  that,  I  con- 
ceive, is  beyond  all  question.  The  condition 
of  things,  and  the  relation  as  between 
Parkes  and  the  plaintiff  (and  I  do  not 
understand  that  there  is  any  controversy 
raised  on  that  part  of  the  case),  is  stated 
on  both  sides,  and  it  is  admitted  on  both 
sides,  that,  whether  or  not  the  bankers  have 
made  themselves  liable,  as  far  as  Parkes  is 
concerned  there  is  a  great  breach  of  duty, 
and  it  was  very  justly  made  a  matter  of 
observation  on  the  part  of  the  defendants' 
counsel  that  Parkes's  own  representations 
were  such  as  to  shew  that  he  had  been 
guilty  of  very  great  misconduct ;  and  from 
that  an  ai^gument  was  drawn,  with  more 
or  less  of  weight,  that  he  was  not  to  be 
believed  in  the  representations  of  fact  which 
he  made ;  but,  at  all  events,  I  take  it 
thus  far  beyond  all  controversy,  that  that 
act  of  Parkes  was  a  great  breach  of  duty 
towards  the  plaintiff,  his  employer.  Now, 
as  the  agent  or  receiver  of  Mr.  Bodenham, 
the  plaintiff,  he  clearly  was,  in  all  senses, 
a  trustee  for  him;  there  was  a  fiduciary 
character  created  between  the  plaintiff  and 
Parkes.  I  do  not  know  that  it  is  very 
material  whether  this  be  technically  call«i 
a  breach  of  trust  on  the  part  of  Parkes; 
but,  at  all  events,  it  was  a  breach  of  a  duty 
which  Parkes  owed  to  the  plaintiff,  stand- 
ing towards  him  in  a  fiduciary  character, 
in  respect  to  the  monies,  as  recover  of  the 
Rotherwas  estate. 

Now,  then,  I  approach  the  question  as 
to  the  participation  of  the  bankers  in 
this  misconduct  of  Parkes — ^how  iu  the 
bankeis  (the  defendants)  were  in  any 
way  participators  in  this  misconduct  of 
Parkes :  participators  in  the  act  they 
were,  but  it  does  not  follow,  because  they 
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were  partidpaton  in  the  act,  that  therefore 
they  were  participators  in  the  fraud  of  Mr. 
Parkes.  Let  us  see,  therefore,  what  was  the 
position  of  the  bankers  in  the  matter.  I  entire- 
ly agree  with  many  of  the  observations  that 
have  been  made  by  the  counsel  for  the 
defendants,  that,  as  between  banker  and  cus- 
tomer, in  a  naked  case  of  banker  and 
customer,  the  banker  looks  only  to  the 
customer,  in  respect  of  the  account  opened 
in  that  customer's  name,  and  whatever 
cheques  that  customer  chooses  to  draw,  the 
banker  is  to  honour.  He  is  not  to  inquire 
for  what  purpose  the  customer  opened  the 
account;  he  is  not  to  inquire  what  the 
monies  are  that  are  paid  in  to  that  account, 
and  he  is  not  to  inquire  for  what  purpose 
monies  are  drawn  out  of  that  account: 
that  is  the  plain  general  rule,  as  between 
banker  and  customer.  But  now  let  us  see 
whether  that  naked  state  of  circumstances 
existed  in  the  present  case.  Now  the  first 
transaction  or  circumstance  that  appears 
as  important  to  note-— first,  in  point  of 
date — appears  to  be  the  interview  which, 
on  the  10th  of  June  1846,  took  place 
between  Paikes  and  Mr.  Hamp  (one  of  the 
partners)  and  Spozzi,  a  clerk  or  cashier  of 
the  bankers.  It  appears  that  at  this  time 
there  was  a  considerable  balance,  I  think 
somewhere  about  1,200/.,  to  the  credit  of 
the  joint  account,  which  I  have  mentioned, 
had  been  opened  in  the  names  of  Blount 
and  Parkes;  but  the  six  months  during 
which  Parkes  was  to  keep  that  account 
open,  that  is,  to  use  the  name  of  Blount, 
were  nearly  expired,  and  Parkes  repre- 
sented to  the  bankers,  that  is,  represented 
to  Mr.  Hamp  and  Mr.  Spozzi,  the  cashier, 
that  he  would  have  occasion  to  draw  largely 
for  purposes  of  his  own,  and  wished  to  know 
whether  they  would  honour  his  cheques, 
that  is  to  say,  allow  him  to  overdraw  the 
account  which  he  had  with  them.  One 
can  easily  conceive  there  would  be  some 
hesitation  in  acceding  to  that  proposal, 
and  Mr.  Hamp,  very  fairly,  I  think,  said, 
"  Well,  if  we  are  to  do  this  for  you,  you 
ought  to  be  doing  something  for  us;  we 
should  expect  some  sort  of  return  of  obli- 
gation;" and,  whether  suggested  originally 
by  the  bankers  or  offered  by  Parkes,  this 
at  last  took  place,  that  Parkes  told  the 
bankers  that  he  would  introduce  to  them 
the  Rotherwas  account.      Now,  referring 


to  the  statement  in  the  evidence  of  Parkes 
upon  this  part  of  the  case,  I  find  that  he 
represents  it  thus:  after  stating  what  I 
have  already  adverted  to,  which  is  not  pre- 
cisely material  to  the  present  case,  the 
particulars  of  that  account  opened  in  the 
names  of  Blount  and  Parkes,  he  states 
this,  that  when  that  joint  account  was 
dosed,  the  balance  standing  to  the  credit 
of  that  account  was  transferred  to  the 
credit  of  his  own  account  which  he  opened, 
and  which,  I  should  observe,  was  not 
opened  until  some  days  after  this  inter- 
view. It  was  on  the  26th  of  June  1846 
that  the  private  account  was  opened,  and 
the  interview  I  have  adverted  to  was  on 
the  10th,  just  before  the  opening  of  the 
private  account.  He  speaks  of  the  sepa- 
rate account,  and  then  goes  on  thus :— - 
"  The  book  now  produced,  and  shewn  to 
me  at  this  the  time  of  my  examination, 
marked  with  the  letters  A.  B.,  is  the  pass- 
book, wherein  such  private  or  ofSce  account 
was  kept  by  the  said  defendants,  the  bank- 
ers." Then  he  goes  on  thus: — "Before 
the  said  joint  account  was  closed,  and  on 
or  about  the  10th  of  June  1846,  while 
there  was  a  balance  to  the  credit  of  the 
said  joint  account  of  l,d37/.,  or  there- 
abouts, I  had  an  interview  at  the  defen- 
dants' banking-house,  with  the  defendant, 
Francis  Hamp,  and  Mr.  Spozzi,  the  cashier 
of  the  bank,  touching  certain  pecuniary 
engagements  to  persons  in  London,  which 
I  was  about  to  be  called  upon  to  meet. 
The  six  months  during  which  I  was  en- 
titled to  use  the  name  of  the  said  Charles 
Blount  had  then  nearly  elapsed,  and  it 
was  consequently  in  contemplation  to  close 
the  said  joint  account  and  open  a  separate 
account.  The  object  of  that  interview  was 
to  obtain  leave  from  the  defendants,  the 
bankers,  to  overdraw  my  account  from 
them,  from  time  to  time,  as  might  be  neces- 
sary, to  the  extent  of  about  1,500/.,  for 
the  purpose  chiefly  of  making  certain  pay- 
ments in  London,  and  also,  temporarily, 
the  expenses  of  my  business  in  Hereford. 
On  my  making  the  application  in  question, 
the  said  Francis  Hamp,  in  the  presence  of 
Mr.  Spozzi,  said,  that  he  and  the  said 
Nathaniel  Morgan,"  the  two  partners, 
"  would  assent  to  it,  and  that  they  would 
communicate  with  the  said  K.  Hoskins, 
who  would,  no  doubt,  also  concur  in  it  ;*' 
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those  are  the  three  partners.  "  In  the 
course  of  the  interview,  the  said  Francis 
Hamp  said  to  me»  'I  understand,  from 
Mr.  Spozzi,  that  you  intend  to  introduce 
the  Rotherwas  account ;  you  ought  to  do 
something  for  us  if  we  help  you.'  **  I 
confess,  it  does  appear  to  me,  that  the  use 
of  the  word  '*  introduce "  there,  which 
occurs  more  than  once,  is  important.  It 
is  evidently  not  the  splitting  of  a  pre- 
existing account  for  the  mere  convenience 
of  the  individual  keeping  the  account.  It 
was  a  holding  out  to  the  hankers,  or  a  con- 
ception on  the  part  of  the  hankers  that 
there  was  held  out  to  them,  the  intro- 
duction to  them,  that  is,  the  opening  with 
them,  of  some  account  which  would  be  for 
their  benefit. 

Now,  whether  the  benefit  they  were  to 
derive  from  that  was  a  benefit  merely  of 
having  an  additional  customer,  at  least  an 
additional  account  on  which  there  would 
generally  be  some  balance  (which  is  always 
to  the  advantage  of  the  banker),  or  whether 
they  contemplated  something  beyond  that, 
namely,  that,  allowing  Parkes  to  overdraw 
his  own  account,  they  might  appropriate 
the  balance  which  might  be  to  the  credit 
of  the  Rotherwas  account,  to  protect  them- 
selves against  the  loss  of  such  balance: 
whatever  was  the  view  which  they  had, 
this,  at  all  events,  appears  to  me  to  be 
clear  in  this  transaction,  that  the  question 
of  the  opening  of  this  Rotherwas  account 
was  mooted  on  this  10th  of  June,  as  the 
introduction  to  them  of  some  account, 
which  was  to  be  doing  something  for  the 
bankers,  as  the  bankers  were  doing  some- 
thing for  Parkes :  that  is,  for  the  benefit  of 
the  bankers.  Well,  the  witness  goes  on 
in  this  way :  *'  I  said  that  I  did  intend  to 
introduce  that  account  when  I  became  the 
plaintiff's  receiver ;  and  the  said  Francis 
Hamp  then  asked  me  two  or  three  ques- 
tions as  to  the  rental  of  the  Rotherwas 
estate  and  the  balance  that  would  probably 
be  kept  on  the  account.  I  told  him  the 
rental  was  about  6,000/.  a  year,  and  the 
balance  I  would  keep  as  large  as  I  could : 
that  it  would  probably  average  about 
1 ,0001.  He  then  said  that  he  was  satisfied. 
The  arrangements  then  entered  into  be- 
tween the  said  Francis  Hamp  on  behalf  of 
the  defendants,  the  bankers,  and  myself,  was 
undoubtedly  that  I  should  be  allowed  to 


overdraw  my  said  separate  account  when 
the  same  was  opened,  if  I  would  introduce 
to  the  bank,  the  account  of  the  rents  of  the 
said  Rotherwas  estate  so  soon  as,  under 
my  arrangements  with  the  said  Charles 
Blount,  I  became  the  receiver  thereof.  I 
did  certainly  promise  the  said  Francis 
Hamp,  or  lead  him  to  understand,  that  on 
my  becoming  such  receiver  I  would  open 
the  last-mentioned  account  at  the  banking 
house  of  the  defendants." 

Now,  when  the  evidence  was  read  I  had 
not  heard  the  pleadings;  and  I  confess  I 
was  in  some  doubt,  especially  when  I 
came  to  the  evidence  of  the  defendants  and 
found  there  was  no  evidence  given  on  the 
subject  of  the  interview  in  any  way  con- 
tradicting this,  whether  the  matter  had 
been  so  idleged  in  the  pleadings,  as  to  give 
the  defendants  an  opportunity  of  meeting 
it,  in  which  case  I  certainly  should  not 
have  come  to  a  decision  without  further 
inquiry,  either  by  means  of  an  issue  or  re- 
ferring it  to  the  Master  on  the  &cts.  But 
I  find  in  substance  —  perhaps  a  little 
more  strongly  put— the  same  statement 
is  contained  in  the  bill,  as  to  what  took 
place  on  the  10th  of  June ;  and  when  I  come 
to  the  evidence  given  by  Spozzi,  who  is  here 
alleged  to  have  been  present  during  this 
interview,  I  do  not  find  that  Mr.  Spoizi 
makes  any  attempt,  or  that  any  question  is 
put,  with  a  view  to  his  making  an  attempt, 
to  say  that  Mr.  Parkes  is  not  to  be  believed 
on  his  oath ;  he  is  a  man  who  by  his  own 
shewing  has  been  guilty  of  misconduct; 
but  I  see  no  reason,  I  confess,  for  disbeliev- 
ing Parkes.  I  accede  to  Uie  suggestion 
that  Parkes  is  to  be  looked  at  with  great 
jealousy ;  and  if  I  found  that  Parkes 
positively  swore  one  way  and  Spozzi  posi- 
tively swore  the  contrary,  I  confess  I  should 
be  much  more  disposed  to  put  confidence 
in  what  Mr.  Spozzi  stated  than  what 
Parkes  stated,  for  the  very  reason  that 
has  been  stated,  that  Parkes  has  been  guilty 
of  misconduct  in  the  matter.  But  when  I 
find,  of  the  two  persons  present  during  that 
transaction,  when  both  sides  have  the 
opportunity  of  examining  each  other,  or  of 
each  examining  both,  or  cross-examining  if 
they  please  ;  when  I  find  that  one  is  called 
upon  to  state  what  took  place  according  to 
his  view,  and  the  other  is  not  called  upon 
to  state  it,  and  when  the  interrogatories 
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abstain  from  giving  him  the  opportunity  of 
stating  it,  I  do  consider  myself  bound  to 
believe  the  witness  on  his  oath,  and  I  see 
no  reason  for  disbelieving  him. 

Now  it  does  not  stand  only  on  the  evi* 
dence  of  Parkes ;  for,  although  Parkes  and 
Spozzi  were  the  only  persons  present  at 
that  interview,  except  Hamp  (who  could 
not  of  course  be  examined  as  a  witness), 
we  find  this  corroboration,  not  of  all  the 
details  of  what  is  stated  to  have  passed  at 
this  interview,  but  this  corroboration  of 
the  substance  of  it,  which  goes  to  shew 
that  the  bankers  knew  that  this  was  a 
receivership  account,  in  respect  of  the  rents 
and  profits ;  we  find  on  the  26th  of  Oc- 
tober 1846,  when  the  Rotherwas  account 
was  actually  opened,  another  person  inter- 
venes, who  is  examined  as  a  witness,  for 
the  previous  act  of  opening  the  account 
was  not  by  Parkes  himself  going  to  the 
bankers,  but  by  sending  Mr.  Ward,  his 
clerk.  Now  let  us  see  what  Mr.  Ward 
states  to  have  passed  between  him  and  the 
bankers  on  that  occasion.  Mr.  Ward  states— 
and  I  have  not  heard  a  word  of  sugges- 
tion that  Mr.  Ward  is  not  to  be  believed — ^in 
answer  to  the  twentieth  interrogatory,  after 
stating  that  he  was  in  the  employ  of 
Parkes  as  his  clerk  and  book-keeper,  he 
says,  '*  I  was  directed  by  Mr.  Parkes,  in  the 
month  of  October  1846,  to  open  an  account 
with  the  house  of  Messrs.  Hoskins  &  Co., 
of  Hereford,  bankers,  which  was  then  com- 
posed of  Kedgewin  Hoskins,  Nathaniel 
Morgan,  Francis  Hamp  (since  deceased), 
and  Joseph  Morgan  (who  are  named  as 
defendants  in  the  title  to  these  interroga- 
tories), for  him,  Mr.  Parkes,  in  the  name 
of  the  Rotherwas  Estate  Account.  I  ac- 
cordingly attended  at  the  bank  of  Messrs. 
Hoskins  &  Co.,  in  Hereford,  on  the  26th 
of  October  1846,  and  opened  the  said  ac- 
count, and  paid  to  the  credit  of  it,  the 
sum  of  700/.  I  saw  Mr.  Spozzi,  the  then 
manager  of  the  bank,  on  that  occasion, 
and  addressed  myself  to  him ;  but,  to  the 
best  of  my  recollection,  the  defendant, 
Joseph  Morgan,  was  in  the  bank  and  near 
enough  to  hear  what  passed  between  Mr. 
Spozzi  and  me.  I  stated  to  Mr.  Spozzi 
on  the  last-mentioned  occasion,  by  Mr. 
Parkes's  directions,  that  the  said  account  was 
to  be  opened  under  the  title  of  the  Rother- 
was Estate  Account,  and  that  the  cheques 


which  he,  Parkes,  would  draw  upon  it 
would  be  so  indorsed,  as  the  money  which 
would  be  paid  in  to  the  said  account  be- 
longed to  Mr.  Bodenham  (meaning  Charles 
Thomas  Bodenham,  the  plaintiff  in  this 
suit),  and  that  he,  Mr.  Parkes,  wished  it  to 
be  kept  separate  from  the  other  account 
which  he  had  with  the  bank.  The  sum 
of  700Z.  which  I  paid  in  to  the  credit  of 
the  ssud  account  consisted  of  rents  arising 
from  the  Rotherwas  estate,  which  had  been 
just  received  by  Mr.  Parkes  and  belonged 
to  the  plaintiff,  and  was  to  the  best  of  my 
recollection  chiefly  composed  of  country 
bank  notes."  Mr.  Parkes  had  at  that  time 
another  account  with  the  bank,  entitled 
"  Office  Account,"  and  which  related  to  his 
business  as  a  solicitor,  and  in  the  ensuing 
month  of  December  he  opened  a  third  ac- 
count, which  is  not  material  to  the  present 
case.  Nothing  can  be  more  precise  and 
clear  than  this,  that  Parkes,  having  sworn 
that  on  the  10th  of  June  he  had  promised 
to  introduce  the  Rotherwas  account  to 
these  bankers  as  soon  as  he  was  appointed 
receiver,  according  to  his  arrangement 
with  Blount,  his  predecessor,  whatever 
doubt  might  exist  as  to  whether  Parkes 
accurately  stated  the  truth  when  he 
stated  that  he  then  represented  to  the 
bankers  that  this  was  a  receivership  ac- 
count, for  the  purpose  of  keeping  the 
account  of  the  Rotherwas  rents,  and  so 
forth, — ^whatever  doubt,  I  say,  might  exist 
on  Parkes's  evidence,  as  to  whether  the 
bankers  knew  the  nature  of  the  account, 
and  that  in  point  of  fact  it  was  Boden- 
ham's  account,  not  his  account,  in  the 
sense  that  Bodenham  was  to  draw  on  it, 
but  that  the  monies  belonged  to  the  estate 
of  Bodenham,  and  that  it  was  the  account 
of  Bodenham's  receiver, — ^whatever  doubt 
might  exist  on  Parkes's  evidence,  here  is 
Mr.  Ward's  evidence,  shewing,  that  when 
the  account  was  opened,  at  the  moment 
when  the  very  first  sum  was  paid  in  to  the 
credit  of  that  account,  the  bankers  were 
distinctly  informed  of  the  reason  why  it 
was  kept  as  a  separate  account,  why  the 
cheques  were  to  be  entitled  with  the  words, 
"  The  Rotherwas  Account."  The  reason 
was,  because  the  monies  which  had  been 
paid  in  to  that  account,  belonged  to  Mr. 
Bodenham,  the  plaintiff.  It  appears  to 
me  beyond  all   question,  therefore,  that 
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from  the  very  commencement  of  that  ac- 
count, the  bankers  knew  that  the  money 
paid  in  to  that  account  were  the  monies  of 
Mr.  Bodenham,  arising  from  the  rents  and 
profits  of  his  Rotherwas  estate,  and  that 
the  account  was  kept  by  Parkes,  not  as 
an  account  of  his  own,  in  relation  to  his 
own  monies  which  belonged  to  himself, 
but  in  his  character  of  receiver  to  Mr. 
Bodenham's  Rotherwas  estate. 

Now,  whether  the  bankers  in  their  own 
minds,  or  even  in  their  own  books,  if  the 
fact  had  been  so,  treated  the  Rotherwas 
account  as  if  it  had  been  the  private  ac- 
count  of  Mr.  Parkes,  the  question  is, 
whether  they  had  a  right  to  do  so ;  whe- 
ther they  had  a  right  to  say, — ^knowing 
from  the  facts  that  the  money  placed  to 
that  account  was  Mr.  Bodenham's  money, 
and  that  any  balance  standing  to  the 
credit  of  that  account  at  any  time  was 
Mr.  Bodenham's  balance,  —  that  they 
could  make  such  an  arrangement  with 
Mr.  Parkes,  as  that  at  any  time  they 
should  be  at  liberty  to  appropriate  the 
balance  to  the  credit  of  that  account, 
towards  the  liquidation  of  the  balance 
standing  to  the  debit  of  the  private  account 
of  Mr.  Parkes.  It  appears  to  me  that,  on 
every  principle  of  equity,  they  had  no  right 
to  do  so ;  it  appears  to  me  that  it  is  not  a 
question  whether  simply,  at  the  time  when 
the  cheque  was  drawn  for  the  829/.,  they 
had  a  right  then  to  allow  that  cheque  to  be 
placed  to  the  credit  of  the  other  account; 
but  whether  they  had  a  right  ever  to  make 
an  arrangement  with  Parkes  to  that  effect ; 
whether  they  had  a  right  to  say  that  the 
receiver  should  so  deal  with  them  as  to 
make  his  principal's  money  at  any  time 
liable  to  be  appropriated  to  discharge  the 
private  debts  of  the  receiver  to  the  bankers. 
I  am  quite  satisfied  that  upon  all  principles 
of  equity  that  could  never  be  done ;  and 
this  case  illustrates  what  has  often  struck 
me  as  a  very  remarkable  view  of  the  prin- 
ciples of  equity,  that  almost  all  the  prin- 
ciples which  are  acted  upon  by  a  court  of 
equity,  in  point  of  foct,  are  pervaded  by  a 
higher,  and  purer,  and  more  exalted  tone 
of  morality  than  that  which  prevails  among 
mankind,  even  among  the  moral  portion 
of  mankind ;  and  I  wish  it  to  be  under- 
stood that  I  do  not  think  there  is  to  be 
imputed  to  these  gentlemen  any  design  of 


doing  that  which  in  their  minds  was  dis- 
honest or  improper.  I  believe  they  had 
no  such  intention.  All,  I  think,  that  I 
can  impute  to  them  is,  that  they  were  not 
aware  that,  according  to  the  principles — ^the 
moral  principles— of  a  court  of  equity,  and 
acted  upon  daily  by  a  court  of  equity,  a 
person  who  deals  with  another,  which  other 
he  knows  to  have  in  his  hands,  or  under 
his  controul,  monies  belonging  to  a  third 
person,  cannot  deal  with  the  individual 
holding  those  monies  for  his  own  private 
benefit,  when  the  effect  of  that  transaction 
is,  that  that  person  commits  a  fraud  on  a 
third  person.  That  Parkes  was  committing 
a  fraud  in  appropriating  to  his  own  pur- 
pose the  money  of  his  employer,  is  beyond 
question.  The  bankers  did  not  seem  to 
feel  or  be  aware  that  they  had  no  right, 
and  that  Parkes  had  no  right,  to  enter  into 
any  arrangement,  the  effect  of  which  was 
to  make  the  money  (although  Parkes  was 
the  only  person  who  could  draw  on  that 
particular  account)  liable  to  any  de^ca- 
tion,  any  deficiency  that  might  exist  upon 
the  private  account  of  Mr.  Parkes  with 
the  bankers. 

Now,  I  do  not  know  that  in  the  view  which 
I  take  of  this  case,  it  is  necessaiy  to  consider 
what  the  bankers,  from  time  to  time  in  the 
course  of  the  transaction,  considered  to  be 
the  state  of  circumstances.  The  two  wit- 
nesses, Messrs.  Spozzi  &  Fryer,  labour 
very  much,  or  rather  the  interrogatories 
have  laboured,  to  bring  them  over  and  over 
again  to  repeat  this,  particularly  the  depo- 
sition which  is  in  answer  to  the  twenty- 
sixth  interrogatory,  that  Bodenham,  the 
plaintiff,  never  told  them  that  these  were 
his  monies ;  that  Bodenham,  the  plaintiff, 
never  told  them  that  this  was  his  account ; 
that  Bodenham,  the  plaintiff^  never  claimed 
to  have  any  controul  over  that  account, 
and  so  on :  that  is  not  the  question.  Again, 
it  appears  to  me  immaterial  to  consider 
whether  their  suggestion  is  well  founded, 
that  the  bankers,  at  the  time  the  account 
was  settled,  treated  the  three  accounts  as 
the  accounts  of  one  single  customer.  If 
it  were  necessary  to  consider  what  is  meant 
by  that  deposition,  I  confess  I  am  at  a 
loss  to  know  what  was  in  the  mind  of  the 
witnesses,  when  they  so  deposed ;  for  Uie 
deposition  amounts  to  this,  that  when  the 
account  was  settled  the  bankers  treated  and 
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acted  upon  the  three  accounts,  as  the  ac- 
counts of  one  single  customer.  Now,  that 
led  me  to  suppose  that,  when  I  came  to 
look  at  the  books,  I  should  find  that  when 
the  accounts  were  settled  (which  appears 
to  have  been  done  half-yearly  or  yearly), 
there  was  an  amalgamation  of  the  balances 
of  these  three  accounts,  to  see  what  the 
result  of  the  three  would  be.  But  so  far 
from  that,  there  is  never  anything  of  the 
kind  in  the  books.  If,  by  the  term  '*  the 
time  of  settling  the  accounts,"  they  mean 
the  9th  of  July  1847|  when  two  of  the  ac- 
counts were  closed,  even  then  the  accounts 
are  never  treated  as  one  and  the  same  ac- 
count, or  the  account  of  one  customer,  any 
further  than  this,  that  by  arrangement  be- 
tween them  and  Parkes,  the  balance  appear- 
ing to  the  credit  of  each  of  the  twoaccounts, 
was  carried  to  the  credit  of  the  other  ac- 
count (the  private  account),  on  which  there 
was  a  debit ;  but  in  no  other  sense,  at  the 
time  of  settling  the  account,  did  the  bank- 
ers treat  and  act  upon  the  three  accounts, 
as  the  account  of  one  and  the  same  cus- 
tomer. If  it  be  meant  that  the  accounts 
Were  kept  in  the  name  of  the  sjtme  indi- 
vidual, then  it  is  perfectly  true ;  but  it  is 
a  strange  mode  of  putting  the  proposition, 
namely,  for  the  purpose  of  alleging  that 
the  accounts  were  headed  in  the  name  of 
Parkes,  to  put  it  in  this  shape,  to  say  that 
the  bankers,  at  the  time  of  settling  the 
accounts,  treated  and  acted  on  the  three 
accounts  as  one.  It  appears  to  me  to  be 
really  immaterial  what  view  the  bankers 
took  of  it,  between  the  time  when  the  Ro- 
therwas  account  was  opened  and  the  9th  of 
July  1847»  when  the  balance  of  that  account 
was  transferred  to  the  credit  of  the  private 
account;  because  I  find  at  the  very  opening 
of  the  account,  nay,  some  months,  three 
months  at  least,  before  the  opening  of  that 
account,  the  bankers  were  well  aware  that 
that  account  was  the  account  of  Mr.  Parkes, 
as  receiver  of  the  Rotherwas  estate ;  and 
that  the  monies  which  were  to  be  paid  in 
to  the  credit  of  the  account,  were  the 
monies  of  Mr.  Bodenham,  and  that  it  was 
for  these  very  reasons  that  that  account 
was  to  be  kept  as  a  separate  account,  and 
so  headed. 

I  am  constrained  to  arrive  at  the  conclu- 
sion that  the  bankers,  although  I  must  ex- 
onerate them  from  any  deliberate  intention 
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to  commit  a  robbery  or  commit  a  fraud,  still 
were  not  only  parties  to  the  simple  fact  of 
the  transfer,  but  were  parties  to  the  fraud 
in  question,  in  this  sense,  that  they  were 
aware  of  the  circumstances  which  made  it 
a  fraud  in  Parkes,  to  make  the  transfer  to 
his  private  account,  and  being  cognizant 
of  that,  and  having  been  cognizant  of  it 
before  the  time  when  the  account  was 
opened  under  the  name  of"  The  Rotherwas 
Account,''  and  being  cognizant  of  it  through- 
out, they  concur  in  a  transaction,  the  effect 
of  which  is,  that  for  their  own  pecuniary 
benefit  an  act  is  done  by  Parkes  which  is 
a  fraud  upon  the  plaintiff.  Now,  accord- 
ing to  the  plain  principles  of  a  court  of 
equity,  such  an  act  never  can  be  sustained ; 
a  party  cannot  retain  the  benefit  which  he 
has  obtained  from  being  a  party  to  such 
an  act,  with  such  knowledge  of  the  nature 
of  the  act. 

I  am,  therefore,  under  the  necessity  of 
decreeing  the  repayment  of  the  829/.  11*. 
9d.  by  the  defendants,  the  bankers,  to  the 
plaintiff.  With  respect  to  the  question  of 
interest,  it  appears  to  me  that  I  cannot 
give  any  higher  interest  than  the  interest 
which  the  bankers  allowed  upon  the  ac- 
count. If  there  had  been  no  interest 
allowed,  I  do  not  think  I  could  give  any 
interest  at  all ;  but  considering  that  this 
was  transferring,  to  the  detriment  of  Mr. 
Bodenham,  from  an  account  which  was 
yielding  interest,  a  sum  of  money  which 
if  it  had  still  stood  there  would  be  bearing 
interest,  I  thmk  it  ought  to  be  with  in- 
terest, at  the  same  rate  at  which  the  interest 
was  allowed  by  the  bankers. 


Turner 
Nov 


ER,  V.C) 
.  14,  21.  3 


ALLIN  V,  CRAWSHAY. 


Deed — Marriage   Settlement — Omission 
'•^Life  Interest  implied, 

A  marriage  settlement  omitted,  in  an  event 
which  happened,  to  declare  a  life  interest  in 
the  settled  fund  for  the  intended  wife.  The 
Court  being  of  opinion  that  the  settlor  did 
not  intend  to  reserve  any  portion  of  the 
fund  for  himself  declared  the  wife  to  he 
entitled  hy  implication  to  a  life  interest  in 
the  settled  property, 

5T 
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This  was  a  claim  by  the  assignees  in 
insolvency  of  Clara  Crawshay,  widow, 
for  the  payment  to  them  of  the  dividends 
in  certain  stock,  settled  by  the  father 
of  the  insolvent  on  her  marriage  with 
her  late  husband,  deceased.  The  trusts 
of  the  settlement  were  declared  to  be  to 
pay  the  dividends  of  1,900/.,  3^/.  per 
cent,  annuities  during  the  joint  lives  of 
the  husband  and  wife,  to  the  wife  for 
her  separate  use,  and  if  she  died  in  the 
lifetime  of  her  husband  to  transfer  the 
stock  to  him  absolutely ;  but  if  the  hus- 
band should  die  in  the  lifetime  of  the  wife, 
then  to  transfer  the  same  to  such  persons 
as  the  wife  should  by  will  appoint,  and  in 
default  of  appointment  to  her  next-of-kin, 
according  to  the  Statute  of  Distributions. 
The  question  was,  whether  the  widow  took 
a  life  interest  by  implication  in  the  divi- 
dends of  the  settled  stock. 

Mr,  Renshaw  appeared  for  the  plain- 
tiffs, and 

Mr.  Bacon  and  Mr.  Rogers^  for  the  trus- 
tees. 

Turner,  V.C,  after  referring  to  Tun- 
stall  V.  Trappes  (1),  said,  that  as  he  did 
not  think  the  settlor  intended  to  reserve  to 
himself  any  portion  of  the  trust  fund,  he 
was  of  opinion  that  the  widow  took  a 
life  interest  in  it  by  implication.  His 
Honour,  however,  declined  to  make  a 
decree  in  the  absence  of  the  settlor's  per- 
sonal representatives ;  but  they  having 
subsequently  appeared  and  declined  to 
contest  the  question,  a  decree  was  made, 
declaring  the  widow  to  be  entitled  to  a  life 
interest  in  the  dividends  of  the  trust  fund, 
and  directing  the  fund  to  be  brought  into 
court,  and  the  dividends  paid  accordingly 
to  the  plaintiffs. 


Turner 
March 


,  V.C.I     In 
1 27.    f 


re  MAGDALEN   LAND 
CHARITY. 


Charity  —  Information  —  Petition  —  Sir 
Samuel  Romilly*8  Act. 

A  claim  to  participate  in  charity  funds, 
which  had  been  appropriated  for  240  years 

(I)  S  Sim.  312  (Margaret  TututalVs  eaae).  - 


to  certain  parishes,  ought  to  be  brought  be- 
fore  the  Court  by  information  and  not  by 
petition,  under  Sir  Samuel  RomiUy*s  Act 
{52  Geo.  3.  c.  101). 

This  was  a  petition  of  the  churchwardens 
of  St.  Clement's  and  All  Saints',  in  Hast- 
ings, stating  that  certain  lands  had  become 
vested  in  the  mayor,  jurats,  and  commonalty 
of  Hastings,  in  the  reign  of  Queen  Eliza- 
beth ;  that  there  was  not  any  deed  or  instru- 
ment declaring  uses  of  the  lands ;  that  the 
proceeds  had  been  distributed  yearly  at 
Easter  and  Christmas  for  240  years,  by  the 
petitioners'  predecessors  in  office,  amongst 
the  poor  of  their  respective  parishes ;  that 
new  trustees  had  been  appointed  in  1836, 
under  the  Municipal  Corporations  Act: 
and  that  by  an  order  of  the  Court,  made  in 
January  last,  on  the  petition  of  certain  parish- 
ioners of  other  parishes  within  the  liberties, 
but  not  within  the  town  and  port  of  Hastings, 
and  which  petition  had  been  served  upon 
and  was  not  opposed  by  the  trustees  of 
the  charity  property,  but  had  not  been 
served  on  the  present  petitioners,  it  was 
referred  to  the  Master  to  inquire  what 
parishes  were  within  the  town  and  port  of 
Hastings,  how  the  income  had  been  ap- 
plied, and  to  settle  a  scheme.  The  petition 
prayed  that  the  above  order  should  be 
discharged. 

It  appeared  that  a  memorial  bad  been 
made  by  the  corporation  of  Hastings,  in 
1812,  under  the  52  Geo.  3.  c.  102,  stadng 
that  the  poor  of  the  town  and  port  of 
Hastings  were  entitled  to  the  charity  pro- 
perty. 

Sir  W.  P.  Wood  and  Mr.  PUman  ap- 

peared  for  the  present  petitioners. 

Mr.  Baily,  for  the  former  petitioners. 

Mr.  Welch,  for  the  trustees  of  the  charity; 
and 

Mr.  W.  M.  James,  for  the  Attorney 
General. 

Turner,  V.C. — I  thmk  that  after  the 
funds  of  the  charity  have  been  distributed, 
for  so  long  a  period,  among  the  poor  of 
two  parishes,  if  a  claim  is  set  up  by  the 
poor  of  other  parishes,  the*  case  is  not  one 
to  be  decided  under  Sir  Samuel  Romilly** 
Act,  and  that  in  the  case  of  an  adverse 
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claim,  the  Attorney  General  must  be  a 
party  to  the  proceedings.  The  only  evi- 
dence that  the  corporation  were  trustees  for 
the  poor  of  the  town  and  port  of  Hastings 
appears  to  be  the  memorial  made  in  1812, 
and  that  document  may  admit  of  expla- 
nation if  the  case  be  brought  before  the 
Court  upon  an  information,  stating  that 
the  corporation  had  distributed  the  funds 
among  the  two  parishes  only,  and  con- 
tending upon  that  memorial  that  the  two 
parishes  within  the  town  and  port  of  Hast- 
ings are  not  entitled  to  the  fund  exclusive 
of  the  other  parishes  within  the  liberties. 
The  order  made  on  the  former  petition 
must  be  discharged,  as  it  has  been  made 
adversely  to  the  petitioners  without  their 
having  been  served  with  the  petition.  If 
the  parties  think  that  nothing  can  be  added 
to  the  facts  before  me,  I  have  no  objection 
to  state  my  opinion,  that  on  the  evidence 
which  has  been  produced,  the  property  has 
been  applied  for  so  long  a  period  to  the 
poor  of  the  two  parishes  mentioned  in  the 
petition,  they  alone  are  entitled  to  it. 


KiNDBBSLEY,  V.C. 

June  26 


;'il"}  '• 


re  MAI  . 


Trustee  Act — Trustee  out  of  the  Juris- 
diction. 

The  Court  will  not^  under  the  Trustee  Act, 
order  the  removal  of  a  trustee  merely  on  the 
ground  of  his  having  gone  out  of  the  juris- 
diction. 

This  was  a  petition,  under  the  22nd  and 
23rd  sections  of  the  Trustee  Act,  13  &  14 
Vict.  c.  60,  for  the  appointment  of  a  new 
trustee  in  the  place  of  a  trustee  who  was 
stated  to  be  residing  in  Jamaica,  out  of  the 
jurisdiction  of  this  Court.  The  petition 
also  prayed  that  the  new  trustee  and  the 
continuing  trustee  of  the  fund,  which 
amounted  to  1,035^.,  might  be  appointed 
guardians  of  the  four  infants  who  were  en- 
titled to  the  money;  and  that  a  sum  of 
263/.  might  be  sold  out  and  applied  for 
the  past  and  future  maintenance  of  the 
infants. 

Mr.  E.  Collins  appeared  in  support  of 
the  petition. 


The  Vice  Chancellor  reserved  his  judg- 
ment, in  order  to  confer  with  the  other 
Judges. 

June  30.— KiNDERSLEY,  V.C— It  does 
not  appear  to  me  that  I  am  authorized 
under  the  Trustee  Act  to  remove  a  trustee 
merely  because  he  is  out  of  the  jurisdiction. 
It  might  be  that  he  is  only  absent  for  a 
limited  time.  The  words  of  the  act  are 
certainly  very  general ;  but  it  never  could 
have  been  the  intention  of  the  legislature 
that  a  trustee  should  be  removed  without 
some  further  reason  than  his  being  out  of 
the  jurisdiction ;  there  being  no  evidence 
to  shew  that  he  does  not  intend  to  return 
to  this  country.  I  think,  however,  that 
there  is  no  objection  to  the  appointment  of 
the  two  gentlemen  proposed  to  act  as 
guardians;  and  it  seems  quite  right  to 
order  the  sum  stated  in  the  petition  to  be 
paid  for  the  past  and  future  maintenance 
of  the  infants. 


KiNDERSLEY 

July  16 


.V.C.^ 


In  re  bangley's 

TRUST. 


Trustees  Relief  Act — Costs  of  obtaining 
Money  out  of  Court, 

A  Mcm  of  money  having  been  paid  into 
Court  under  the  Trustees  Relief  Act,  a 
petition  was  presented  by  the  tenant  for  life 
for  payment  of  the  dividends : — Held,  that 
the  corpus  of  the  fund  was  not  liable  to  bear 
the  costs  of  the  application. 

Sir  George  Bangley,  by  his  will,  gave 
and  bequeathed  a  sum  of  6,000/.  (3/.  per 
cent.  Life  Annuities)  to  trustees,  upon  trust, 
to  pay  the  interest  and  dividends  thereof 
to  Isabella  Emblen  (afterwards  married  to 
William  King),  for  her  separate  use;  and 
after  her  decease  he  directed  the  said  sum 
of  stock  to  be  held  in  trust  for  the  children 
of  the  said  Isabella  King  in  manner  therein 
mentioned.  But  in  case  she  should  die 
without  children,  then  he  directed  the  said 
sum  of  stock  to  be  divided  equally  between 
three  different  charities  specified.  The 
trustees  paid  the  money  into  court  under 
the  Trustees  Relief  Act,  and  Mrs.  King, 
who  had  no  children,  presented  a  petition 
for  payment  of  the  dividends  to  her  for 
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life ;  and  the  petition  prayed  that  the  costs 
of  the  application  might  be  paid  out  of  the 
corpus  of  the  fund  in  court. 

Mr,  Goren  appeared  in  support  of  the 
petition,  and  submitted  that  the  costs  ought 
to  be  paid  out  of  the  corpus.  A  similar 
case  had  been  decided  by  Lord  Cranworth, 
in  Re  Ross*s  Trust  (1).  This  case  had 
been  recently  followed  by  the  Master  of  the 
Rolls.  The  charitable  institutions  which 
were  entitled  in  remainder  had  not  been 
served,  in  order  to  save  expense;  but  if 
the  Court  thought  they  should  be  served, 
it  could  be  done  before  the  order  was  made, 

KiNDSRSLKY,  V.C. — I  Certainly  do  not 
think  that  the  costs  of  this  application 
ought  to  come  out  of  the  corpus  of  the 
fund.  It  was  only  a  week  ago  that  I  con- 
sulted with  the  other  Judges  upon  this  very 
point,  and  I  found  that  a  difference  of 
opinion  existed  as  to  what  the  practice 
ought  to  be;  but,  until  the  practice  has 
been  settled,  I  must  act  upon  what  I  con- 
sider right.  In  this  case  the  application 
is  solely  for  the  benefit  of  the  tenant  for 
life,  and  it  would  not  be  fidr  or  just,  in 
my  opinion,  to  make  the  remainder-man 
bear  the  costs.  Each  party  ought  to  pay 
the  expenses  of  such  proceedings  as  are 
necessary  for  the  benefit  of  each.  It  is 
true  that  If  the  costs  were  paid  out  of  the 
surplus,  the  tenant  for  life  would  lose  a 
portion  of  income  ;  but  to  make  it  fair  for 
both  parties,  the  tenant  for  life  ought  then  to 
bear  a  proportion  of  costs  of  the  remainder- 
man. I  do  not  think  that  there  is  any  analogy 
to  the  course  pursued  in  an  administration 
suit ;  the  costs  would  then  be  computed  up 
to  the  time  of  the  fund  being  ascertained 
and  realized.  That  would  be  equivalent 
to  the  costs  of  paying  the  money  into 
court  under  the  Trustee  Act,  which,  as 
they  affect  the  corpus^  are  properly  made 
payable  out  of  the  fund;  but  these  cases 
are  more  analogous  to  applications  by 
parties  who  are  entitled  to  specific  funds 
which  have  been  carried  to  their  separate 
account.  I  shall  follow  the  same  rule  in 
such  cases  as  these;  and  direct  that  the 
costs  be  paid  by  the  tenant  for  life. 


EB,  V.C.    7 

851.  > 

,  8,  9,  28.^ 


CHADWICK  0.  ICADBV. 


(1)  1  Sim.  N.8.  196;   s.  c.  20  Law  J.  Rep.  (n.b.) 
Chanc.  293. 


Turner 
1851 
July  3 

Vendor  and  Purchaser — Specific  Per^ 
formance  —  Contract  —  Suh-Purchaser  — 
Agent — Parties, 

A,  signed  the  usual  agreement  for  pur* 
chase  at  an  auction^  and  also  a  memorandmm 
that  he  had  purchased  as  trustee  for  By  who 
was  present  and  paid  the  deposit,  Th€ 
abstract  of  title  was  sent  to  a  solicitor^  hut 
whether  he  acted  for  A.  or  Bf  or  both,  was 
disputed,  and  was  afterwards  sent  by  the 
vendors  to  BJ's  solicitor ^  On  biU  filed  by 
the  vendors  against  A,  and  B,  for  specific 
performance.  A,  stated  as  above,  hut  B,  sieied 
that  he  had  bought  the  property  as  sub^pur^ 
chaser  from  B : — Held,  that  the  eontraet 
having  been  entered  into  by  the  vendors  with 
A,  the  bill  must  be  dismissed  as  againsi  B, 
but  that  A.  was  not  bound  by  any  cof»iiii»fiiea- 
tions  or  proceeding  which  had  taken  place 
as  to  title  or  otherwise  between  the  vendors 
and  B, 

This  was  a  suit  by  vendors  for  specific 
performance  of  a  contract  for  sale.  The 
property  was  sold  by  auction,  at  which  the 
defendant  Maden  was  declared  the  highest 
bidder,  and  signed  the  usual  agreement  to 
purchase,  and  also  a  memorandum  stating 
that  he  had  purchased  as  trustee  for  the 
co-defendant  Lees,  who  was  present  at  the 
auction  and  paid  the  deposit.  The  abstract 
of  title  was  sent  to  a  solicitor,  but  on 
whose  behalf  was  in  dispute.  The  abstract 
was  subsequently  sent  to  Mr.  Hayworth, 
the  solicitor  of  the  defendant  Lees.  The 
bill  was  filed  against  Maden  and  Lees; 
the  former  stated  that  lie  purchased  for 
Lees,  and  the  latter  that  he  had  bought 
the  property  as  sub-purchaser  firom  Maden 
at  a  less  sum  than  it  had  been  sold  for  at 
the  auction,  subject  to  the  title  being  ap- 
proved. The  other  facts  and  the  argumeaits 
for  the  defendants  are  stated  in  the  judg- 
ment. 

Mr,  Rolt  and  A£r,  W,  Af.  James  ajH 
peared  for  the  plaintiffs. 

Mr,  Bethell  and  Mr.  Pitman,  for  the  de- 
fendant Maden ;  and 

Mr.  Bacon  and  Mr.  Osborne,  for  the 
defendant  Lees. 


Vol.  XXI.] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


877 


The  following  cases  were  cited  on  behalf 
of  the  respective  defendant»^- 

Johnson  v.  OgUby,  8  P.  Wms.  279. 
Ex  parte  Hartopt  12  Yes.  852. 
Wilson  v.  Hartf  1  J.  B.  Moore,  45. 
Maclean  v.  Dunn^  4  Bing.  722 ;  s.  c. 

6  Law  J.  Rep.  C.P.  184;   1  Moore 

&P.  761. 

V.  Walford,  4  Russ.  872. 

Tasker  v.  SmaU,  8  Myl.  &  Cr.  68 ; 

s.  c.  7  Law  J.  Rep.  (n.8.)  Chanc, 

19;  overruling  s.  c.   6  Sim.  625; 

5  Law  J.  Rep.  (n.s.)  Chanc.  321. 
Taylor  v.  Salmon,  4  Myl.  &  Cr.  184. 

Turner,  V.C. — In  this  case,  each  of 
the  defendants  has  insisted  that  the  bill 
ought  as  against  him  to  be  dismissed. 
The  defendant  Lees  contended  that  it 
should  be  dismissed  as  against  him  upon 
the  ground  that  there  was  no  contract  be- 
tween him  and  the  plaintiff,  and  I  think 
the  bill  must  be  dismissed  against  this 
defendant  upon  that  ground.  This  defen- 
dant, repucdating  any  trust  in  Maden  for 
his  benefit,  the  Court  cannot,  in  this  suit, 
determine  the  question,  whether  sucb  a 
trust  exists  or  not.  If  Maden  be  com- 
pelled to  perform  the  contract,  he  must 
seek  his  remedy  against  Lees  in  another 
suit,  and  the  dismissal  of  this  suit  as  against 
Lees  will  not  affect  the  remedy ;  for  the 
question  between  Maden  and  Lees  will  not 
be  whether  Maden  was  bound  to  perform 
the  agreement,  but  whether,  having  been 
compelled  to  perform  it,  he  is  entitled  to 
be  indemnified  by  Lees;  and  he  (Lees) 
having  insisted  on  being  dismissed  from  this 
suit,  could  not  be  allowed  to  set  up  against 
Maden  that  the  proceedings  were  impro- 
perly had  in  his  absence.  But,  although 
I  think  the  bill  must  be  dismissed  against 
Lees,  I  think  it  must  be  dismissed  against 
him  without  costs ;  for  the  evidence  clearly 
proves  that  the  memorandum  signed  by 
Maden  was  signed  in  his  presence,  and 
there  being  no  proof  on  his  part  that  he  at 
any  time  communicated  to  the  plaintiffs 
the  parol  contract  with  Maden  which  he 
now  sets  up,  if,  in  truth,  it  ever  existed, 
his  conduct  throughout  must  have  led  the 
plaintiffii  to  believe  that  he  claimed  under 
the  contract;  and  I  am  of  opinion  that  if 
he  had  claimed  under  the  contract  he  would 
have  been  a  proper  party  to  the  suit. 


The  defendant  Maden  contended  that  the 
bill  should  be  dismissed  as  against  him  upon 
three  distinct  grounds :  first,  that  the  case 
made  by  the  bill  was  not  the  case  of  pur- 
chase alone ;  secondly,  that  he  bought,  and 
was  known  by  the  plaintiffs  to  have  bought, 
merely  as  the  agent  of  Lees ;  and  thirdly, 
that  if  he  was  ever  liable  on  the  contract 
the  plaintiffs  have  discharged  him  from  the 
liability  by  adopting  Lees  as  the  purchaser. 
But  I  am  of  opinion  that  the  case  of  the 
defendant  Maden  cannot  be  maintained 
upon  any  of  these  grounds. 

As  to  the  first,  die  bill  distinctly  alleges 
that  Maden  became  the  purchaser  at  the 
auction  and  signed  the  agreement,  and  that 
Lees  claims  an  interest  in  the  contract  un- 
der some  agreement  entered  into  with  Maden; 
and  it  does  not  appear  to  me  that  the  next 
allegation,  which  was  most  relied  on  in  the 
argument  on  this  point,  that,  in  fact,  Maden 
entered  into  the  agreement  as  well  on 
behalf  of  Lees  as  himself,  is  inconsistent 
with  Maden's  being  the  sole  purchaser,  as 
it  may  well  be  that  he  alone  purchased 
from  the  plaintiffs,  though  he  made  the 
purchase  on  his  own  as  well  as  on  Lees*s 
behalf;  and  the  succeeding  allegation 
proves  that  this  was  intended  by  the  bill, 
for  it  is  clear  that  Maden  has  by  writing 
declared  himself  to  be  a  trustee  for  Lees  in 
respect  of  some  interest  in  the  contract, 
and  in  addition  to  this,  the  bill  charges  that 
the  plaintiffs  have  never  been  parties  to 
any  substitution  of  Lees  for  Maden. 

As  to  the  second  ground,  it  no  doubt  ap- 
pears that  Maden  immediately  after  the  auc- 
tion represented  Lees  to  be  the  purchaser, 
and  therefore  himself  to  be  an  agent  merely ; 
but  it  distinctly  appears  by  the  Evidence 
that  the  plaintiffs'  solicitor  on  being  re- 
quested to  insert  the  name  of  Lees  in  the 
agreement  as  the  purchaser,  declined  to  do 
so,  and  insisted  on  retaining  Maden  as  the 
purchaser,  and  drew  up  the  agreement  of 
purchase  in  his  name  accordingly,  and  that 
Maden  then  signed  the  agreement ;  and  I 
think  that  assuming  Maden  to  harre  been 
an  agent  merely,  and  independently  of  the 
fact  of  his  having  become  the  purchaser  at 
the  auction,  the  signature  of  the  agree- 
ment was  sufiicient  to  subject  him  to  the 
liability  of  performing  it,  it  being  clear 
that  an  agent  may  become  liable  upon  his 
own  undertaking. 
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As  to  the  third  point  insisted  upon 
on  Maden's  behalf,  I  think  that,  in  point 
of  fact,  the  communications  upon  the 
title  have,  at  all  events  since  Mr.  Hay- 
worth  was  concerned,  been  had  with  him 
as  the  solicitor  of  Lees;  but  I  am  of 
opinion  that  Maden  is  not  thereby  dis- 
charged from  the  contract  of  purchase. 
Maden  signed  the  memorandum  to  which 
I  have  referred,  at  the  very  time  when  he 
signed  the  agreement,  and  thereby  and 
otherwise  represented  to  the  plaintiffs  that 
Lees  was  entitled  through  him  to  the 
benefit  of  the  contract,  and  in  this  state  of 
circumstances  I  think  the  communications 
had  with  Lees  must  be  taken  to  have  been 
had  in  furtherance  of  the  original  contract, 
and  not  upon  any  new  or  substituted  con- 
tract. Maden,  as  between  himself  and  the 
plaintiffs,  had  represented  himself  to  be 
placed  in  the  position  of  a  formal  party, 
and  he  cannot,  I  think,  claim  to  be  dis- 
charged upon  the  ground  that  the  plaintiffs 
so  treated  him.  I  think,  therefore,  there 
must  be  a  decree  against  Maden  for  speci- 
fic performance. 

It  was  argued,  on  the  part  of  the 
plaintiffs,  that  Lees  had  accepted  the 
title,  and  that  the  decree,  therefore, 
ought  to  proceed  upon  that  footing.  But 
it  is  one  thing  to  hold  that  Maden  is  not 
discharged  by  the  dealings  with  Lees,  and 
another  that  he  is  bound  by  all  that  was 
done  by  Lees  in  the  course  of  those  deal- 
ings. I  think  that  the  communications  had 
with  Lees  upon  the  title  were  had  with  him 
in  his  own  right,  as  claiming  through  Maden, 
and  not  as  the  agent  of  Maden,  and  that 
Maden,  therefore,  is  not  bound  by  any  ac- 
ceptance of  the  title  by  Lees,  if  he,  in  fact, 
accepted  it,  as  to  which  I  entertain  some 
doubt.  There  must,  therefore,  be  the 
usual  references  as  to  title. 

Another  point  which  was  raised  on  the 
part  of  the  plaintiffs  was,  as  to  some 
machinery  which  was  to  be  taken  by 
the  purchaser  at  a  valuation,  to  be  made 
by  two  arbitrators,  to  be  nominated, 
one  by  the  vendors  and  the  other  by 
the  purchaser,  or  upon  the  purchaser's 
default,  by  the  vendors,  and  in  case  the 
arbitrators  did  not  agree,  by  an  umpire  to 
be  appointed  by  them.  Notice  having  been 
given  to  Maden  to  name  an  arbitrator  to 
value  this  machinery,  he  omitted  to  do  so. 


and  therefore  the  plaintiffs,  the  vendors, 
named  an  arbitrator  for  him,  and  the  arbi- 
trators having  named  an  umpire,  and  not 
having  agreed  in  their  valuation,  the 
machinery  was  valued  by  the  umpire.  The 
question  was,  whether  Maden  ought  to  be 
held  bound  by  this  valuation,  and  I  think 
that  he  ought  not :  it  was  made  at  a  time 
when  the  plaintiffs  were  in  treaty  with  Lees, 
and  when  Maden  might  well  expect  that 
the  contract  would  be  performed  by  him. 


Turner,  V.C. 

1851 

June  16 


V.C.^ 

6.    3 


COLLETT  V.  MORRISON. 


Insurance  Company — Agreement — Po^ 
licy —  Variation, 

If  the  policy  varies  from  the  ayreement 
to  effect  an  insurance^  a  court  of  equity  wiU 
interfere  and  deal  with  the  ease  of  the  tii- 
sured  on  the  footing  of  the  ayreemeni^  and 
not  of  the  policy. 

Observations  on  relief  in  equity  ayainst 
insurance  companies  in  eases  of  fraud. 

This  was  a  bill  by  the  plaintiff,  John 
CoUett,  against  the  defendant,  Peter  Mor- 
rison (the  managing  director  of  the  Britan- 
nia Life  Assurance  Company),  and  W.  J. 
Richardson,  to  recover  the  amount  secured 
by  a  policy  of  assurance  effected  on  the 
life  of  the  plaintiff's  deceased  wife,  by  the 
defendant  Richardson  as  her  trustee.  It 
appeared  from  the  pleadings  that  the  de- 
fendant Richardson  had  insured  the  life  of 
Mrs.  Emma  CoUett,  as  her  trustee,  for 
999/.,  at  an  annual  premium  of  34/.  9s,  2d,<, 
in  the  Britannia  Life  Office.  Before  pay- 
ing the  first  premium,  and  in  consequence, 
as  it  was  stated,  of  being  informed  that  the 
company  would  not  recognize  an  insur- 
ance effected  by  a  trustee  without  an  in- 
surable interest,  the  defendant  signed 
another  printed  form  of  proposal,  in  which 
he  simply  gave  his  own  name  and  resi- 
dence and  description  as  those  of  the 
party  proposing  to  assure  ;  but  it  did  not 
appear  that  this  second  proposal  had  been 
laid  before  the  directors.  The  policy  r^ 
cited  that  the  defendant  Ricfaai^son  had 
agreed  to  effect  an  assurance  with  the  com- 
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pany  for  the  amount  stated,  on  the  life  of 
the  wife  of  the  plaintiff,  and  had  delivered  a 
certain  declaration  as  to  her  health  and  ha- 
hits.  Upon  the  policy  was  an  indorsement, 
to  the  effect  that  if,  either  at  or  after  the 
issuing  of  a  policy,  it  should  he  suhject  to 
any  trust,  the  receipt  of  the  trustee  for  the 
time  heing  should  discharge  the  company. 
The  policy  was  sent  from  the  office  of  the 
company  to  Mrs.  Collett.  On  the  death 
of  Mrs.  Collett  the  defendant  Richardson 
hrought  an  action  against  the  company  on 
the  policy,  and  claimed  it  for  his  own 
henefit.  The  company  resisted  the  action 
on  the  ground  that  Richardson  had  not  any 
interest  in  Mrs.  Collett's  Ufe,  and  also  on 
the  grounds  of  fraud  and  misrepresenta- 
tion. Pending  the  action,  the  plaintiff 
Collett  filed  a  hill  against  Richardson, 
praying  for  a  declaration  that  the  latter 
was  a  trustee  for  the  plaintiff,  and  for 
permission  to  use  the  defendant's  (Richard- 
son's) name  in  an  action  against  the  com- 
pany, and  for  an  injunction  to  restrain 
Richardson's  action  against  the  com- 
pany. The  Court  directed  an  issue  on 
the  question  of  Richardson's  trusteeship; 
and  the  question  having  heen  subse- 
quently referred  to  arbitration,  Richardson 
was  declared  by  the  award  of  the  arbitra- 
tor to  be  a  trustee  for  the  plaintiff.  The 
plaintiff  then  filed  his  present  bill,  stating 
as  above,  and  charging,  inter  alia^ 
Richardson  with  fraudulent  acts  towards 
and  collusion  with  the  company,  in  respect 
of  his  claim  to  the  policy,  both  before  and 
after  the  award.  The  bill  prayed  a  decla- 
ration that  in  equity  the  insurance  was 
effected  by  the  plaintiff's  deceased  wife, 
through  the  defendant  Richardson  as  her 
trustee,  for  her  separate  use  for  life ;  that 
the  policy  ought  to  be  or  considered  as 
effected  accordingly,  and  the  amount  paid 
to  the  plaintiff;  that  Richardson  had 
committed  a  fraudulent  breach  of  trust  in 
collusion  with  the  company,  and  that  he 
and  they  ought  to  pay  the  costs  of  the 
suit. 

The  grounds  of  defence  were  that  the 
first  proposal  had  been  abandoned,  and 
the  second  accepted  on  Richardson's  own 
account;  and  that  the  policy  was  not 
under  seal,  and  might  be  sued  upon  at 
law  in  the  name  of  the  plaintiff  without 


the  aid  of  a  Court  of  Chancery  or  the 
necessity  of  a  suit  in  equity. 

The  Solicitor  General  {Sir  W.  P.  Wood) 
and  il/r.  W,  M.  James,  appeared  for  the 
plaintiff; 

Mr,  RoU  and  Mr.  Cairns^  for  the  defen- 
dant Morrison  ;  and 

Mr.  J.  Baily^  for  the  defendant  Richard- 
son. 

June  16,  1851. — Turner,  V.C,  after 
stating  the  facts,  said — The  question  first 
to  be  considered  is,  what  is  the  course  of 
the  Court  in  cases  of  this  nature  ?  and  for- 
tunately there  is  no  difficulty  upon  this 
point,  as  there  is  direct  authority  upon  it. 
In  Motieux  v.  the  London  Assurance  Com-' 
pany  (1)  the  insurance  of  a  ship  was  made 
by  the  policy  to  commence  from  the  time 
of  her  departure  from  Fort  St.  George, 
instead  of  commencing  from  the  time  she 
should  arrive  at  Fort  St.  George,  as  ac- 
cording to  the  label  of  the  agreement  it 
ought  to  have  been.  Lord  Hardwicke 
there  says,  *'  The  label  is  a  memorandum 
of  the  agreement,  in  which  the  material 
parts  of  the  policies  are  inserted.  In  the 
label  the  words  are  at  and  from;  this 
certainly  includes  the  continuance  at  Fort 
St.  George;  and  in  the  first  part  of  the 
policy  the  voyage  is  described  in  the  same 
manner;  but  in  the  latter,  according  to 
the  constant  form,  it  points  out  what  shall 
be  called  the  risque  and  the  adventure ; 
there  it  is  confined  to  the  departure  only 
from  Fort  St.  George.  It  has  been  con- 
tended, on  the  part  of  the  plaintiff,  that  it 
ought  to  be  construed  equally  the  same 
as  if  the  words  at  and  from  were  tictually 
inserted  in  this  part  of  the  policy.  It  is 
pretty  difficult  to  reconcile  the  first  part 
of  the  policy  and  the  latter;  but  the 
label  makes  it  very  clear,  for  that  consi- 
ders the  voyage  and  the  risque  as  the  same, 
and  therefore  it  was  only  the  mistake  of 
the  clerk,  which  ought  to  be  rectified 
agreeable  to  the  label."  This  case  appears 
to  me  fully  to  establish  that  if  there  be' 
an  agreement  for  a  policy  in  a  particular 
form,  and  the  policy  be  drawn  by  the 
office  in  a  different  form  varying  the  right 

(1)  1  Atk.546. 


880 


COURTS  OF  CHANCERY: 


[New  Sk&ibs 


of  the  party  assured,  a  court  of  equity  will 
interfere  and  deal  with  the  case  upon  the 
footing  of  the  agreement  and  not  of  the 
policy.  Authority,  perhaps,  was  not  wanted 
upon  the  point,  as  it  is  the  constant  course 
of  the  Court  to  rectify  mistakes,  and  the 
decisions  upon  that  subject  would  seem  to 
govern  the  question ;  but  it  is  satisfactory 
to  find  a  case  which  in  principle  so  nearly 
resembles  the  present. 

Adopting,  then,  the  principle  of  the 
case  and  decisions  to  which  I  have  re- 
ferred, I  have  next  to  consider  whether 
there  was  in  this  case  an  agreement  to 
grant  the  policy  to  Richardson  in  trust 
for  Mrs.  Coliett.  It  is  said  on  the 
part  of  the  company  that  there  was  no 
such  agreement:  first,  because  the  exa- 
mination of  the  directors  extended  only  to 
the  age  and  the  health  of  the  party  on 
whose  life  the  insurance  was  proposed 
and  to  the  amount  of  the  insurance ;  and, 
secondly,  because  the  approval  of  the 
directors  was  subject  to  its  being  after- 
wards found  by  the  ofiicers  of  the  com- 
pany that  the  proposal  approved  could  be 
carried  into  effect  consistently  with  its 
rules  and  regulations.  But  with  reference 
to  the  first  of  these  grounds,  one  of  the 
defendants'  own  witnesses  states,  that  the 
directors  in  considering  proposals  looked 
to  the  names  of  the  proposers ;  and  another 
of  their  witnesses  states,  that  it  seems  im- 
possible to  have  read  the  first  proposal 
without  seeing  the  words  ''Mrs.  Emma 
Coliett,  by  W.  J.  Richardson,  Esq.  her 
trustee."  I  cannot  impute  to  the  direc- 
tors that  they  did  not  in  this  case  look  to 
a  matter  to  which  it  was  their  habit  to 
look;  or  that  they  overlooked  what  so 
clearly  appeared  on  the  face  of  the  pro- 
posal. With  reference  to  the  second 
ground,  which  is  very  loosely  if  at  all 
alleged  by  the  answer,  I  do  not  find  that 
the  evidence  goes  nearly  so  far  or  at  all 
shews  that  it  was  not  the  duty  of  the 
ofiicers  of  this  company  to  act  upon  any 
proposal  approved  by  the  directors,  if  it 
could  in  any  way  be  carried  out.  Even 
supposing  the  officers  had  a  more  extended 
power,  and  could  alter  the  substance  of 
the  agreement,  and  not  merely  the  form  of 
carrying  it  out,  surely  the  agreement  of  the 
directors  remained,  if  the    officers  acted 


upon  it,  and  meant  to  alter  It  in  form  only 
and  not  in  substance.  It  is  to  be  seen, 
therefore,  what  was  the  opinion  of  the 
officers  of  the  company  with  reference  to 
the  proposal  in  question  in  this  case.  Did 
they  or  did  they  not  take  the  second  pro- 
posal, and  prepare  the  policy  in  its  present 
form  for  the  purpose  of  carrying  out  the 
first  proposal?  The  evidence  I  think 
leaves  no  doubt  upon  this  subject.  The 
witnesses  on  the  part  of  the  company  do 
not  state  that  the  policy  was  prepared 
with  any  difierent  view ;  and,  indeed,  the 
point  raised  by  the  answer  is,  that  there 
was  no  original  contract,  not  that  there 
was  a  substituted  one.  The  original  pro- 
posal is  not  cancelled,  but  it  is  annexed 
to  the  second  proposal,  and  the  payment 
of  the  premium  is  indorsed  upon  it.  The 
second  proposal  is  not  even  submitted  to 
the  directors,  by  whom,  and  not  by  the 
officers,  any  contract  binding  upon  the 
company  would  have  to  be  made;  and  the 
policy  when  issued  is  sent  to  Mrs.  CoUett. 
I  am  of  opinion,  therefore,  that  the  direc- 
tors roust  be  held  to  have  accepted  the 
first  proposal  wholly  and  not  in  part  only, 
and  that  at  the  time  when  this  policy  was 
issued  the  agreement  made  with  the  direc- 
tors by  the  acceptance  of  the  first  proposal 
remained  in  force :  conclusions  at  which  I 
arrive  the  more  readily  from  its  appearing, 
by  the  fourth  condition  indorsed  upon  the 
policy,  that  it  was  contemplated  that  poli- 
cies might  be  issued  which  were  subject  to 
trusts  at  the  time  of  being  granted. 

It  may  be  said,  indeed,  that  taking  the 
rules  and  regulations  of  the  company  and 
the  provisions  of  the  statute  (2)  together, 
the  agreement  made  upon  the  fir^  proposal 
could  not  by  any  means  have  been  earned 
out,  and  that  the  Court,  therefore,  ought 
not  now  to  act  upon  it;  but  independently 
oi  what  I  have  already  observed  as  to 
policies  in  trust  being  contemplated,  I 
think  that  the  company  having  had  the 
ehance  of  the  agreement  turning  out  in- 
their  favour,  cannot  be  permitted  to  escape 
firom  it  now  that  it  has  turned  oat  against 
them* 

With  reference  to  the  questions  raised 
upon  the  statute,  I  do  not  think  it  ne* 

(2)  li  G«o.  a.  c  4S. 
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cessary  to  enter  into  them.  If  the  statute 
had  prohibited  any  policy  being  granted 
to  one  person  in  trust  for  another,  where 
both  names  appeared  upon  the  face  of 
the  policy,  or  if  the  effecting  such  an 
assurance  had  in  any  manner  contravened 
the  policy  of  the  statute,  I  might  have 
felt  myself  bound  to  abstain  from  any 
interference,  but  I  am  of  opinion  that 
the  statute  has  no  such  operation,  and  is 
directed  to  a  wholly  different  object. 

It  was  suggested  on  the  part  of  the  com- 
pany that  the  policy,  not  being  under  seal, 
the  plaintiff  might  bring  an  action  upon  it 
in  his  own  name.  I  much  doubt  whether, 
under  the  circumstances  of  this  case,  such 
an  action  could  be  maintained,  and  at  all 
events  I  think  it  would  be  attended  with 
many  difficulties,  and  the  plaintiff  having, 
in  my  opinion,  a  sufficient  case  in  equity, 
I  see  no  ground  for  exposing  him  to  dif- 
ficulties at  law. 

In  dealing  with  this  case  I  have  ab- 
stained from  entering  into  the  question 
of  fraud,  as  I  do  not  believe  that 
any  actu<al  fraud  was  intended ;  but  in 
having  taken  this  course  I  must  not  be 
understood  to  give  any  countenance  to  the 
notion  that  insurance  companies,  preparing 
and  issuing  policies  under  such  circum- 
stances  as  occurred  in  the  present  case, 
would  not  be  held  liable  in  equity  on  the 
ground  of  fraud.  The  case  of  fraud  is 
more  strong  for  tlie  interference  of  the 
Court  than  the  case  of  mistake.  Lord 
Eldon  in  Ex  parte  Wright  (3)  refers  to  the 
distinction  in  cases  where  the  duty  of  per- 
fecting an  instrument  rests  on  the  party 
who  is  to  become  liable  under  it.  The 
distinction  is  clearly  well  founded  in  prin- 
ciple, and  I  believe  supported  by  autho- 
rity. I  have  abstained  also  from  entering 
into  the  case  of  collusion ;  but  I  certainly 
must  not  be  understood  to  express  any 
favourable  opinion  of  the  conduct  which 
has  been  pursued  in  this  case,  either  by 
the  defendants  or  by  their  legal  advisers. 
In  the  result,  I  am  of  opinion  that  an  issue 
or  issues  must  be  directed  upon  the  ques- 
tion as  to  the  health  of  Mrs.  Collett  at  the 
time  when  the  first  proposal  was  made. 


(«)  19  Vc^.  255. 
New  Sekils,  XXI.— -Chang. 


Turner,  V.C.^ 

1852.         f     waterhouse  v,  stans- 
Julyl8;       r  FiKi.D. 

Aug.  20.     J 

Conflict  of  Laws — Cohnial  Law — Equif// 
^-Jurisdiction — Contract — Lex  Loci  l\ei 
sites — Lex  Loci  Contractus, 

A  mortgagor  resident  in  this  country  mort- 
gaged,  by  deed  executed  in  England,  to 
mortgagees  also  resident  here,  real  estate  in 
Demerara,  and  before  the  mortgagees  com^ 
pleted  their  title  to  the  mortgaged  property 
according  to  the  laws  of  Demerara,  the 
mortgagor  became  bankrtipt  and  his  assign 
nees  in  this  country  sold  the  property  and 
received  the  proceeds.  Whether  the  rights 
of  the  contracting  parties  have  ceased  to  be 
governed  by  the  law  of  Demerara,  the  lex 
loci  rei  sitae,  and  must  be  governed  by  the 
law  of  this  country,  the  lex  loci  contractus — 
quaere. 

This  was  a  claim  by  the  plaintiffs  as 
equitable  mortgagees  of  a  real  estate  in 
Demerara  agreed  to  be  purchased  by  Shute 
Barrington  Moody  (since  become  bank- 
rupt), against  his  assignees  in  bankruptcy. 

By  indenture  of  the  10th  of  October 
1846,  between  S.  B.  Moody,  of  Liver- 
pool, of  the  one  part,  and  the  plain- 
tiffs, brokers  and  co-partners  at  Liver- 
pool, under  the  firm  of  Waterhouse 
&  Sons,  of  the  other  part,  reciting  that 
Moody  had,  on  the  14th  of  August  1845, 
agreed  to  purchase  from  William  Grant, 
of  Demerara,  certain  real  property  there 
situated,  for  4,250/.,  on  the  security  of 
which  he  had  borrowed  2,000/.  from  the 
plaintiffs,  it  was  witnessed  that  Moody 
conveyed  to  the  plaintiffs  the  property 
agreed  to  be  purchased  and  the  benefit  of 
the  agreement,  and  covenanted  to  do  all 
necessary  acts  for  conveying  and  trans- 
porting it  to  the  plaintiffs,  according  to 
the  laws  of  Demerara,  with  the  power  to 
nominate  an  attorney  to  accept  the  trans- 
port, &c.,  and  under  which  an  attorney 
was  duly  appointed.  The  trusts  of  the 
conveyance  were  to  secure  to  the  plaintiffs 
the  repayment  of  the  2,000/.  and  interest. 
There  being  at  the  time  of  the  conveyance 
the  sum  of  1,010/.  due  from  Moody  to 
W.  Grant,  on  the  balance  of  the  purchase- 
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money,  secured  by  the  promissory  note  of 
the  former,  and  which  the  plaintiffs,  with 
his  concurrence,  paid  to  W.  Orant,  the 
latter  duly  authorized  an  attorney  in  De- 
merara  to  transport  the  property  to  the 
attorney  of  the  plaintiffs.  Previously  to 
the  completion  of  the  transport,  Moody,  by 
indenture  of  the  15th  of  January  1847, 
mortgaged  the  property  to  Thompson, 
Hankey  &  Co.  subject  to  the  prior  mortgage, 
for  1,0002.  and  interest;  on  the  application 
of  whom,  the  Supreme  Court  in  Demerara 
interdicted  the  completion  of  the  transport 
to  the  plaintiffs.  Moody  became  bank- 
rupt in  May  1847>  and  the  defendants 
completed  his  title  to  the  property  in  De- 
merara, conveyed  it  to  a  purchaser  for 
value,  and  received  the  proceeds  of  sale. 
The  plaintiffs  claimed  a  declaration  that 
the  defendants  were  trustees  for  them  of 
the  proceeds  to  the  amount  of  8,0102.  and 
interest,  and  that  they  might  be  ordered  to 
pay  the  same,  with  costs. 

The  claim  was  resisted  by  the  defen- 
dants, on  the  ground  that,  by  the  law  of 
Demerara,  they  were  entitled  to  the  pro- 
ceeds of  sale.  They  stated  that  real 
estate  in  that  colony  was  not  affected  by  a 
mortgage  made  in  England ;  that  a  mort- 
gage of  such  estate  must  be  passed  by  one 
of  the  Judges  of  the  Supreme  Court,  after 
notice  by  advertisement  in  the  official 
gazette  of  Demerara  on  three  successive 
Saturdays ;  that  every  creditor  had  a  right 
by  the  law  of  the  colony  to  prevent  his 
debtor,  whether  solvent  or  insolvent,  from 
giving  a  preference  to  another  creditor  by 
mortgage  or  otherwise ;  and  that  the  bank- 
ruptcy of  Moody  having  been  pleaded  in 
bar  to  the  suits  of  his  said  mortgagees  in 
Demerara,  such  suits  had  been  abandoned, 
and  become  determined. 

Mr.  Bacon  and  Mr.Glasse^  for  the  plain- 
tiffs, contended  that  as  the  plaintiffs  and 
the  bankrupt  (the  contracting  parties),  as 
well  as  the  assignees  of  the  latter,  were 
resident  in  this  country,  the  property  came 
to  the  hands  of  the  assignees  charged  with 
the  plaintiffs'  equity,  and  therefore  the  de- 
fendants were  bound  to  pay  the  mortgage 
debt  out  of  the  proceeds  of  the  sale ;  and 
a  fortiori  as  the  plaintiffs  had  paid  part  of 
the  purchase-money  of  the  estate  to  the 


vendor.     They  cited  Ex  parte  Pollard,  re 
Courtney  (1),  and  Martin  v.  Martin  (2). 

Mr.  Rolt  and  Mr.  Lewin,  for  the  defen- 
dants, cited — 

Burge*s  Commentaries  on  Colonial  and 

Foreign  Laws^  vol.  2,  p.  582. 
Van  der  Linden^ s  Institutes  of  the  Laws 

of  Holland  ( Henry *s    translation), 

p.  177,  n. 
Voetius  De  PiffnoribuSf  &c.  lib.  20,  tit.  1. 

ss.  9,  10. 

Mr.  Bacon  replied. 

Aug.  20. — Turner,  V.C.  delivered  the 
following  judgment. — Upon  the  argument 
of  this  claim  several  points  were  made  on 
the  part  of  the  plaintiffs.  First,  that  the 
defendants,  the  assignees,  are  bound  by  all 
the  equities  by  which  the  bankrupt  was 
bound ;  and  that  the  Court,  finding  them 
in  possession  of  the  proceeds  of  an  estate 
which  by  contract  with  the  bankrupt  was 
bound  in  favour  of  the  plaintiffs,  will  give 
effect  to  the  contract  against  those  procc^eds. 
Secondly,  that  it  is  not  clear  that  the  credi- 
tors could  have  stopped  the  mortgage; 
and  assuming  that  they  could,  that  they 
took  no  steps  for  the  purpose.  Thirdly, 
that  at  all  events  the  plaintifis  are  entitled 
to  a  lien  upon  the  proceeds  of  the  sale  for 
the  purchase-money,  which  they  paid  to 
W,  Grant. 

The  case  of  Ex  parte  PoUard  was  cited 
upon  the  first  point;  but  in  that  case 
the  law  of  Scotland  presented  no  im- 
pediment to  the  mortgage  being  completed ; 
the  contract  bound  the  bankrupt,  and 
therefore  his  assignees,  and  there  was  no 
impediment  to  its  completion.  But  in-  this 
case  the  contract  indeed  may  bind  the 
bankrupt  and  the  assignees,  and  yet,  by 
the  law  of  Demerara,  may  not  have  been 
capable  of  being  fulfilled.  The  two  cases, 
therefore,  are  widely  different ;  and  I  can- 
not hold  this  case  to  be  governed  by  Ex 
parte  Pollard. 

If  it  can  be  decided  in  favour  of  the 

(1)  Mont  &  C.  239,  and  4  Deae.  27,  reTersiog 
8.  c.  3  Mont  &  Ayr.  340;  2  Deac  367 ;  6  Lav  J. 
Rep.  (n.s.)  Baukr.  95. 

(2)  2  Rusa.  &  M.  623. 
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plaintiffs   without   some  further  inquiry, 
it  roust,  I  think,  be  upon  the  more  broad 
and  general  ground  that  the  property  hav- 
ing been  sold,    and  the  proceeds  of  the 
sale  received  by  the  defendants,  the  assig- 
nees, the  rights  of  the  parties  have  ceased 
to  be   governed   by    the  law  of  Deme- 
rara,  the  lex  loci  rei  sitie^   and  must  be 
governed  by  the  law  of  this  country,  the 
lex  loci  contractus.     No  authority  has  been 
cited,  nor  have  I  been  able  to  find  any 
which  touches  this  point;  but  I  think  it 
must  depend  upon  the  question,  how  far 
the  lex  loci  rei  sita  extends.     If  it  regu- 
lates not   merely  the   disposition   of  the 
estate  itself,  but  also  the  disposition  of  the 
proceeds  of  the  estate,  it  cannot,  I  think, 
be  permitted  that  a  different  law  should 
intervene   and  defeat    those    regulations. 
The  interest  in  the  proceeds  is  in  substance 
arid  effect  an  interest  in  the  estate  itself, 
and  no  rule  is  more  universal  than  that  the 
lex  loci  rei  sita  governs  the  disposition  of 
the  estate.     If  the  lex  loci  rei  sita  only 
permits  the  alienation  of  the  estate  upon  the 
terms  of  the  proceeds  being  applied  in  a 
particular  manner,  this  is  a  restraint  upon 
the  alienation ;  and  there  is  no  doubt  that 
the  restraints   which   may   be   put  upon 
alienation  must  in  all  cases  be  governed  by 
the  lex  loci  rei  aitce.     Again,  how  could  a 
contract  to  dispose  of  the  proceeds  of  an 
estate  in  a  manner  contrary  to  that  pre- 
scribed by  the  lex  loci  rei  sitce  be  enforced  ? 
I  cannot,  therefore,  adopt  the  broad  position 
contended  for  on  the  part  of  the  plaintiffs, 
but  must  send  the  matter  to  the  Master  for 
further  inquiry  as  to  the  law  of  Demerara. 
The   second   point   is   also    one   upon 
which  further  inquiry  must,  I  think,  be 
directed. 

Upon  the  third  point  it  was  argued,  on 
the  part  of  the  defendants,  that  the  monies 
paid  by  the  plaintiffs  to  W.  Grant  were  part 
of  the  monies  advanced  upon  the  mortg^e ; 
and  that  the  plaintiffs,  therefore,  could 
claim  no  lien  in  respect  of  such  monies: 
and  further,  that  the  plaintiffs  have,  by  the 
claim,  put  their  case  wholly  upon  the 
mortgage,  and  could  not,  therefore,  be  per- 
mitted to  maintain  it  upon  the  claim  of 
lien.  But  the  claim  states  the  payment  to 
W.  Grant;  and  I  think  there  is  enough 
upon  it  to  warrant  the  Court  in  acting  upon 
the  lien,  if  it  in  fact  exists.     Whether  it 


exists  or  not  is  a  question  of  Demerara  law, 
and  must  therefore,  I  think,  also  be  the 
subject  of  inquiry. 


LOBDS   JUSTICBS. 
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Ex  parte  woolmer  and 
OTHERS,  inre  the  direct 
exeter,  plymouth  and 
devonport       railway 

COMPANY. 


Company  —  Winding-up  Acts  —  Appeal 
from  Order  for  Winding  up  and  for  Calls 
for  Expenses, 

Seven  persons  were  elected  the  managing 
committee  of  a  company^  and  performed  acts 
in  that  character.  The  scheme  proved 
abortive.  Actions  were  brought  against  one 
of  the  seven,  and  he  obtained  an  order  for 
winding  up  the  company.  Others  of  the 
seven  had  made  a  similar  attempt,  but  were 
not  in  time  to  do  so  before  the  order  was 
actually  obtained.  An  official  manager  was 
appointed,  and  the  order  was  prosecuted  with 
the  concurrence  of  all  seven.  Four  of  the 
seven  appealed  from  the  order  for  winding 
up,  and  also  from  an  order  for  a  call  to  pay 
the  costs  and  expenses  and  the  debt;  but 
it  was  held,  first,  that  whether  the  order  for 
winding  up  were  rightly  or  wrongly  made, 
the  four  could  not  move  to  discharge  it ;  and, 
secondly,  that  the  order  for  the  call  was  pro^ 
perly  made  on  the  seven  members  of  the 
managing  committee. 

The  above-named  abortive  company 
was  started  by  persons  who  denominated 
themselves  "the  provisional  committee, '* 
and  they  provisionally  registered  the  asso- 
ciation, and  afterwards  called  a  meeting  of 
the  committee,  on  the  7th  of  October  1845, 
at  which  thirty-one  persons  attended,  and 
out  of  them  seven,  namely,  Mr.  Woolmer, 
Mr.  Bastard,  Major  D'Urban,  Col.  Ellis, 
Mr.  Kingdon,  Mr.  Salter,  and  Mr.  Tanner, 
were  elected  the  committee  of  management. 
That  body  opened  a  banking  account,  ap* 
pointed  engineers,  surveyors,  and  solici- 
tors ;  and  under  their  direction  the  line  was 
surveyed;  they  published  the  parliamen- 
tary notices,  and  did  other  acts.  They 
allotted  shares  in  December,  and  no  deposits 
being  paid,  the  scheme  was  abandoned  in 
January  following.  Several  of  the  creditors 


884 


COURTS  OF  CHANCERY: 


[New  Series 


uf  ihc  compnny  brought  actions  In   184S 
against  Col.  Ellis,  and  among  these  actions 
was  one  by  Mr.  Floud,  the  solicitor  of  the 
company,  for  1,508/.     Some  of  the  mem- 
bers of  the  managing  committee  intended 
and    (on   the   evidence)   endeavoured   to 
obtain  an  order  for  winding  up  the  com- 
pany, but  Col.  Ellis  anticipated  them  and 
obtained  such  an  order  on  the  8th  of  June 
1849,  and  the  order  was  served  on  Mr. 
Salter,  one  of  the  seven.     Mr.  Sandeman 
was  appointed  official  manager  on  the  10th 
of  July,  the  appointment  having  been  dis- 
cussed before  the  Master  in  the  presence 
of  the  solicitors  for  Mr.  Woolmer,  Mr.  Bas- 
tard, Mr.  Kingdon  and  Mr.  Salter.     The 
claims  made  against  the  company  exceed- 
ed 1,700/.      For  a  time  the   provisional 
committee-men    and    the    allottees    were 
placed  on  the  list  of  contributories,  but  they 
subsequently  were    removed  on  appeals, 
and  the  seven  were  ultimately  declared  the 
only  contributories,  and  the  proceedings 
thus  taking  place  were  the  occasion  of  a 
large  amount  of  costs  being  incurred.   The 
four  gentlemen,  Mr.  Woolmer,  Mr.  Bas- 
tard, Mr.  Kingdon  and  Mr.  Salter  presented 
a  petition  to  Vice  Chanceller  Parker,  on 
the  l«5th  of  May  1851,  to  discharge  the 
winding-up   order,   but    on   the   26th   of 
January  1852  it  was  dismissed,  with  costs. 
The  Master  then  made  a  call  of  400/.  on 
each  of  the  seven  managing  committee ;  but 
that  order,  on  appeal,  was  discharged,  on  the 
ground  that  the  debts  had  not  been  ascer- 
tained nor  the  costs  taxed.     It  then  ap- 
peared that  only  86/.  3s.  of  debts  were 
demanded,  all  other  persons  having  with- 
drawn their  claims,  although  some  actions 
were  pending.      The  four  gentlemen  now 
appealed  against  the  order  made  by  Vice 
Chancellor   Parker,    and    the    same  was 
ordered   to  stand   over  until   the  Master 
could  ascertain  the  debts  and  expenses, 
and  make  such  call  as  he  deemed  right. 
These   proceedings  were  taken,  and   the 
debts  were  found  to  be  only  86/.  ^«.,  and 
the  costs  and  expenses  8,019/.  4«.,  and 
the  costs  had  been  taxed.     On  the  Srd  of 
July  1852,  the  Master  made  a  call  on  the 
seven  for  the  full  amount  in  unequal  sums, 
because  each  of  them  had  paid  money,  and 
after  deducting  such  money,  these  several 
sums  would  ni  ake  up  the  amount  in  equal 
sevenths. 


The  four  gentlemen  now  appealed  from 
the  order  of  the  Vice  Chaneellor,  and 
against  the  order  for  the  call. 

Mr,  Bacon  and  Mr,  Terrell,  for  the  ap- 
pellants. 

Sir  W.  P.  Wood  and  Mr.  Roxburgh,  for 
the  official  manager. 

Mr,  Malitu  and  Mr,  Daniel^  for  Col. 
Ellis. 

Lord  Justice  Lord  Cranworth. — This 
case  comes  before  us  upon  two  proceed- 
ings :  first,  upon  a  petition  by  four  oat  of 
seven  gentlemen,  who  constitute  the  list 
of  contributories,  as  ultimately  established 
in  the  Master's  office,   to  discharge  the 
winding-up  order ;  and,  secondly,  upon  a 
motion  by  those  same  gentlemen,  to  dis- 
charge an  order  made  for  a  call  to  raise 
a  sum  of  3,019/.  48,     We  have  already 
intimated  in  the  progress  of  the  argument, 
that  when  the  affidavits  came  to  be  fully 
stated  before  us,  the  first  application — ^the 
application  by  the  petition  to  discharge  the 
winding-up  order  which  Vice  Chancellor 
Parker  had  refused  to  dischaige — ^was  en- 
tirely without  foundation.  We  not  only  in- 
timated that,  but  we  intimated  pretty  cleariy 
the  ground  on  which  we  came  to  the  con- 
clusion, that  the  winding-up  order,  whether 
rightly  or  wrongly  obtained,  was  an  order 
obtained  practically  as  much  by  the  pre* 
sent  petitioners  as  by  Col.  Ellis.     They 
w^ere  both  proposing  to  obtain  what  they 
thought,  and  perhaps  rightly  thought,  was 
a  fit  and  expedient  course  to  take.     They 
were  both  proceeding  in  that  course ;  and 
Col.  Ellis  got  the   order   first.     It  was 
prosecuted  by  him,  but  evidently  with  the 
sanction  and  concurrence  of  the  other  par- 
ties, who  took  as  much  part  in  the  pro- 
ceeding as  he  took.     We  are   clearly  of 
opinion  that  they  could  not  say  that  Col. 
Ellis  had   done  wrong  in   obtaining  the 
order  from  the  commencement.     If  he  had 
not  done  it — ^if  he  had  been  a  fortnight 
later,  or  a  week  later,  they  would  have  got 
it  themselves.    Both  parties  were  proceed- 
ing to  obtain  the  order.    Col.  Ellis  obtains 
it,  and  the  other  party  cannot  now  say  that 
the  order  was  wrongly  obtained.  We  think 
the  Vice  Chancellor  was  right  in  refusing 
the  present  petition  to  discharge  that  order; 
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and,  consequently,  that  the  appeal  from 
him  must  be  dismissed,  with  costs. 

Now,  how  is  the  matter  with  regard  to  the 
motion  to  discharge  the  order  for  the  call  ? 
When  it  comes  to  be  sifted,  the  way  the 
matter  stands  is  this,  the  great  object  of  the 
parties  obtaining  the  ordei>— I  say  the  par- 
ties, because  I  consider  Mr.  Woolmer  and 
Mr.  Kingdon,  and  other  gentlemen  who 
are  trying  to  discharge  the  order,  were 
just  as  much  applicants  for  the  order  as 
Col.  Ellis  himself — ^was  to  fix  the  lia- 
bility to  the  expenses  of  this  company, 
not  upon  the  managing  committee  only, 
the  seven  who  were  eventually  constituted 
the  only  contributories,  but  to  throw  that 
liability  over  a  much  wider  surface,  to 
include  among  the  contributories  either  the 
whole  body  of  the  provisional  committee- 
men, or  certain  of  the  provisional  commit- 
tee-men who  were  supposed  to  have  ren- 
dered themselves  more  liable  than  the 
general  body,  and,  in  short,  to  disperse 
among  thirty  or  forty  the  liabilities  which 
have  been  eventually  thrown  upon  the 
seven,  and  for  that  purpose  they  endea- 
voured to  place  upon  the  list  of  contribu- 
tories a  great  number  of  other  persons. 
They  succeeded  in  doing  so,  as  far  as  the 
Master's  office  was  concerned ;  but  those 
parties,  from  time  to  time,  appealed  against 
the  decision  of  the  Master,  and,  it  turned 
out,  successfully  appealed ;  so  successfully, 
that  instead  of  the  number,  thirty  or  forty, 
that  was  originally  put  on  the  list  as  being 
contributories,  by  successful  appeals  made 
by  those  parties  so  placed,  their  names 
were  removed,  and  the  number  reduced 
to  the  present  seven  that  constituted  the 
managing  committee.  The  result  of  all 
these  appeals  was,  that  very  heavy  costs 
were  incurred :  costs  that  practically 
amount  to  the  whole  of  the  sum  now 
sought  to  be  recovered  ;  because,  although 
there  is  one  creditor  of  S3l,  he  may  be  put 
out  of  the  case ;  and,  therefore,  it  turns  out 
that  the  attempt  to  vrind  up  the  affairs  of 
the  company,  and  to  diffuse  the  liability 
among  other  persons  besides  tlie  seven 
eventually  found  to  be  liable,  has  occa- 
sioned the  sum,  which  the  Master  estimates 
at  3,019/.  4s,  I  say  estimates,  for  I  will 
assume,  for  the  purpose  of  the  present 
argument,  that  the  exact  amount  has  never 
been   t;onclusivcly   established,   but   this 


estimate  is  made,  not  on  any  loose  grounds, 
for,  even  if  Mr.  Bacon  is  right  in  saying 
that  there  has  never  been  any  taxation, 
properly  so  called,  at  which  the  parties 
interested  in  cutting  down  the  amount  of 
the  bill  have  been  heard  as  against  the 
party  setting  up  the  bill,  yet  the  bill  has 
been  in  a  sense  taxed.  The  Master 
has  had  it  laid  before  a  party  compe- 
tent to  exercise  a  judgment  upon  it, 
and  that  party,  one  of  the  taxing  Mas- 
ters, has  reduced  it  to  an  amount  that 
leaves  it  at  3,019/.  4s,  for  the  whole 
demand.  The  Master  thinks  it  reasonable 
that  that  amount  should  be  raised,  and  we 
both  concur  in  thinking  that  was  a  very 
reasonable  conclusion.  It  is  true  that  this 
is  a  sum  for  which  the  parties  that  will  be 
liable  to  pay  it  have,  in  one  sense,  had 
no  value,  that  is,  they  get  nothing;  but 
I  think  the  observation  is  very  truly 
made  on  that  remark,  that  that  may  be 
said  of  any  person  who  having  resisted  a 
demand  has  to  pay  large  costs.  It  is  true 
that  in  one  sense  he  gets  nothing,  because 
he  was  wrong,  yet  he  got  a  locum  standi  to 
contest  the  point,  whether  he  was  right  or 
wrong.  If  his  views  of  the  law  had  been 
right,  he  would  have  got  a  great  benefit ; 
it  turns  out  that  he  was  wrong,  conse- 
quently he  is  like  any  other  parties, 
litigants  in  a  court  of  justice,  who  have 
bond  fide  endeavoured  to  resist  a  de- 
mand, thinking  they  have  a  legitimate 
defence,  and  it  turns  out  that  they  have  no 
such  defence.  Who  is  to  pay  ?  Why,  the 
parties  who  have  caused  this  expense. 
They  have  been  endeavouring  to  satisfy 
the  Court  that  they  were  not  the  only 
contributories,  but  that  others  were  liable 
with  them,  and  they  endeavoured  to  reduce 
the  sum  to  a  very  small  amount.  They 
failed  in  doing  so,  and  for  their  attempt 
they  must  pay.  Now,  we  are  desired  to 
make  a  final  end  here.  Probably  it  may 
be  exceedingly  reasonable  that  these  parties 
should  acquiesce  in  the  taxation,  on  the 
arrangement  which  the  Master  has  made 
about  the  amount  that  is  to  be  raised.  But 
we  do  not  think  that  by  our  decision  we 
necessarily  conclude  the  parties,  if  they 
mean  to  say  that  this  sum  when  raised  is 
not  to  be  applied  in  the  manner  proposed, 
because  some  of  it  will  be  unnecessary .  That 
is  open  to  them,  if  they  should  be  so  advised. 
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It  would  be  a  very  unwise  t)i{ng  so  to  act, 
but  that  is  a  matter  in  which  they  must 
exercise  their  own  judgment.  All  that  we 
can  say  is,  that  the  Master  exercised  a  sound 
judgment  in  directing  that  this  amount, 
which  has  been  ascertained  as  nearly  as  it 
can  be,  must  be  raised  for  the  purpose  of 
paying  these  costs. 

Then,  that  being  so,  the  only  ques- 
tion is,  has  he  assessed  it  in  a  reason- 
able and  proper  manner?  Here,  again, 
not  meaning  to  say  a  case  might  not  be 
made  hereafter  to  shew  that  some  of  this 
must  be  returned  to  the  parties,  yet,  primd 
facie,  we  think  the  Master  has  taken  the 
most  convenient  and  only  practical  course 
that  could  be  taken ;  he  has  found  seven 
people  who  are  among  themselves  liable  to 
pay  this  sum  of  money.  In  what  propor- 
tion have  they  hitherto  paid?  He  has 
taken  the  payments  de  facto  made,  and  all 
made  band  fide.  It  may  be  that  what  the 
present  petitioners  say  is  right,  that  Col. 
Ellis  was  less  justified  in  incurring  his  costs 
in  resisting  the  creditors  than  they  were  in 
resisting  their  creditors,  because  their  lia- 
bility was  more  clear  at  the  time  Col.  Ellis 
resisted  than  at  their  time ;  but  these  are 
niceties  which,  in  the  present  state  of  our 
information,  we  cannot  possibly  inquire 
into.  It  appears  to  us,  not  only  that  the 
Master  has  done  right  in  saying  that  this 
sum  must  be  raised,  but  that  he  has  taken 
the  only  legitimate  mode  of  ascertaining 
the  proportion  in  which  each  party  is  to 
contribute.  He  has  taken  the  proportion 
arising  from  what  each  party  has  con- 
tributed :  then,  finding  that  what  he  con- 
tributed shews  what  he  is  to  pay  on 
the  shares,  he  makes  a  ratio  of  equality 
among  them.  I  do  not  know  that  it 
is  an  absolute  equality,  but  they  have 
all  the  same  amount  of  shares.  It  seems 
to  us  that  this  is  a  reasonable  and  proper 
course  to  be  taken,  and,  consequently,  that 
this  application  ought  not  to  have  been 
made ;  and,  therefore,  this  motion  must  be 
refused,  with  costs,  in  the  same  way  as 
the  petition  of  appeal. 

Lord  Justice  Knight  Bruce  eitpressed 
himself  to  be  of  the  same  opinion. 


Turner,  V.C. 
Feb.  9, 10. 


THE  WARDEN  AND  ASSIST- 
ANTS OF  THE  HARBOUR 
OF  DOVER  V,  THE  SOUTH- 
EASTERN RAILWAY  COM- 
PANY. 


Railway  Company — Railway  Act — Con- 
struction— Buildings  connected  with  Rail- 
way. 

A  local  railway  act  enacted  that  the  whole 
of  certain  ground  in  a  seaport  town,  conveyed 
to  the  company,  should  be  used  solely  for  the 
purposes  of  the  railway  and  the  buildings 
connected  therewith,  except  for  coke  ovens 
or  any  purposes  (other  than  the  necessary 
purposes  of  the  railway),  which  might  cause 
nuisance  or  damage  to  the  vendors^  other 
property : — Held,  not  to  restrain  the  com- 
pany from  allowing  part  of  the  buHdimg  to 
be  used  as  the  Custom-house,  for  passing  the 
^^pgog^  of  passengers  and  travellers  and 
other  Custom-house  duties. 

Whether  part  of  the  buildings  could  be 
used  as  sleeping  rooms  in  connexion  with  an 
hotel  built  by  the  company  on  the  adjoining 
ground— qvLxre, 

This  was  a  motion,  by  the  plaintiffs,  for 
an  injunction  to  restrain  the  South- Eastern 
Railway  Company,  their  servants  and 
agents,  from  using  or  allowing  a  certain 
building  erected  by  the  company,  or  any 
part  of  such  building,  to  be  used  for  any 
other  than  the  purposes  of  their  railway ; 
and  in  particular  from  the  same  being  used 
for  the  examination  of  luggage  or  other 
purposes  as  a  Custom-house ;  or  as  lodging 
or  sleeping  rooms  for  travellers  or  passen- 
gers, or  for  the  business  of  an  inn  or  hotel. 
And  that  the  company  might  be  restrained 
from  permitting  the  building  to  remain  in 
its  present  or  any  form,  the  elevation  of 
which  was  unapproved  of  by  the  surveyor 
of  the  plaintiffs ;  and  from  using,  or  per- 
mitting to  be  used,  any  part  of  the  building 
for  any  purposes  whatever  until  the  eleva- 
tion had  been  approved  by  the  said  sur- 
veyor. 

The  bill  stated  that  by  the  8th  and 
15th  sections  of  an  act  of  parliament 
(6  &  7  Vict.  c.  li.),  intituled  "  An  Act 
to  enable  the  South-Eastem  Railway 
Company  to  extend  the  line  of  their 
railway  into  the  town  of  Dover,"  it  was 
enacted  to  the  following  effect,  vix.  by  the 
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8th  section,  "  that  no  erection  or  building 
should  be  made  without  the  consent  of  the 
plaintiffs  or  their  surveyor,  on  certain 
land  conveyed  by  them  to  the  company, 
exceeding  the  respective  heights  therein 
specified  ;"  and  by  the  15th  section,  "  that 
the  whole  of  the  land  to  be  sold  by  the 
plaintiffs  to  the  company  should  be  appro- 
priated to,  and  used  solely  for,  the  purposes 
of  the  railway  and  the  buildings  connected 
therewith,  except  such  part  as  might  be 
required  by  the  Board  of  Ordnance,  or 
might  be  necessary  to  be  left  open  for  the 
increased  width  of  the  streets,  in  order  to 
form  the  necessary  approaches  to  the  rail- 
way station :  provided  always,  that  the 
said  ground  should  not  be  used  or  em- 
ployed for  building  or  erecting  thereon 
any  coke  ovens  or  for  any  other  purposes 
(the  necessary  railway  purposes  only  ex- 
cepted), by  which  any  nuisance  might  be 
created  or  the  other  property  of  the  plain- 
tiffs in  any  way  damaged."  The  plain- 
tiffs also  stated  that  a  plan  had  been  ap- 
proved by  their  surveyor  in  1843  of  build- 
ings then  proposed  to  be  erected  by  the 
company,  but  which  were  not  com- 
pleted, and  that  in  1851  the  company 
erected  the  present  building,  and  contrary 
to  the  approved  plan,  and  that  part  of  it 
was  now  used  as  Her  Majesty's  Custom- 
house for  examining  the  luggage  of  pas- 
sengers and  travellers,  collecting  duties, 
granting  certificates  to  aliens,  &c.  And 
further  that  the  upper  floors  of  the  build- 
ing were  laid  out  and  intended  to  be  used 
as  bed-rooms  in  connexion  with  an  hotel 
erected  by  the  company  on  the  ground 
held  by  them  on  lease  from  their  chairman, 
and  which  if  so  used  would  be  to  the  injury 
of  the  plaintiffs'  property,  consisting  of 
several  large  inns  and  hotels  in  Dover, 
and  to  prevent  which  injury,  the  stipula- 
tion in  the  above  act  had  been  inserted  to 
restrain  the  use  of  the  plaintiffs'  ground 
conveyed  to  the  company  from  being  used 
for  buildings  otherwise  than  for  railway 
purposes. 

Mr,  Rolt  and  Mr.  RenshatCf  for  the 
motion. 

Mr,  Roundell  Palmer  and  Mr,  Simpson, 
against  it. 

The  Vice  Chancellor  disposed  during 


the  argument  of  that  part  of  the  injunction 
which  sought  to  restrain  the  keeping  and 
using  of  the  building  at  its  present  eleva- 
tion ;  upon  which  point  the  following 
authorities  were  cited — 

Lane  v.  Newdigate,  10  Ves.  192. 
Blakemore  v.  the  Glamorganshire  Canal 
Company,  1  Myl.  &  K.   154 ;  s.  c. 
2  Law  J.  Rep.  (n.s.)  Chanc.  95. 
Greatrex  v.  Greatrex^  1  De  Gex  &  S. 

692. 
The  London    and    Brighton    Railway 
Company  v.    Cooper,  2   Rail.  Cas. 
312. 
Lord   Petre  v.    the  Eastern    Counties 
Railway  Company,  3  Rail.  Cas.  367. 

Mr,  Rolt  replied. 

Turner,  V.C. — After  the  consideration 
which  1  have  had  the  opportunity  of  giving 
to  this  case,  I  do  not  think  that  any  further 
time  I  might  take  would  enable  me  to 
arrive  at  a  conclusion  more  satisfactory 
to  me  tlian  that  which  I  am  now  prepared 
to  state ;  and,  therefore,  I  do  not  think  it 
right  to  delay  my  judgment.  With  refer- 
ence to  the  question  which  has  been  raised 
upon  the  subject  of  elevation,  I  wish  to 
add  to  what  I  said  yesterday  that  I  by 
no  means  intend  to  lay  down,  that  if  a 
building  should  be  erected  contrary  to  a 
contract  between  the  parties,  it  would  not 
be  within  the  power  of  this  Court  to 
restrain  the  use  of  that  building.  I 
think  that  Lord  Petrels  case  would  go  to 
that  extent.  What  I  meant  to  say  on 
the  question  whether  a  building  of  the 
height  of  forty  feet,  or  of  forty-six  feet, 
is  to  be  allowed  to  be  used,  there  being 
no  doubt  that  the  building  might  be 
erected  of  the  height  of  forty  feet,  although 
it  could  not  be  erected  of  the  height  of 
forty-six  feet,  is,  that  such  is  not  a  case 
in  which  the  Court  would  interfere  by  in- 
junction, unless  some  irreparable  injury 
was  shewn  to  be  likely  to  arise  in  the  mean 
time.  The  question  remaining  to  be  con- 
sidered is  on  the  subject  of  the  use  of  the 
building  for  the  purposes  of  the  Custom- 
house, and  in  connexion  with  the  bed- 
rooms ;  and  the  argument  has  been  pro- 
perly dealt  with  in  the  reply,  and  con- 
sidered as  confined  merely  to  the  15th 
section  of  the  act.     In  trutli,  it  is  on  the 
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15th  section  of  the  act  that  the  question 
wholly  depends. 

The  first  consideration  which  arises  is, 
what  are  the  purpose  and  ohject  of  the 
15th  section?  I  think  the  primary  ob- 
ject of  that  clause  is  the  laying  out  of 
the  land  purchased  by  the  railway  com- 
pany from  the  warden  and  assistants,  and 
I  think  so  for  this  reason  :  the  words  of 
the  clause  are  not  that  the  whole  of  the 
land  or  ground  to  be  sold  by  the  warden 
and  assistants  to  the  company  and  the 
buildings  thereon  shall  be  appropriated  to 
and  used  solely  for  the  purposes  of  the  rail- 
way, but  that  the  land  or  ground  to  be  sold 
shall  be  appropriated  solely  to  and  for  the 
purposes  of  the  railway,  and  the  buildings 
connected  therewith.  It  is,  therefore,  the 
use  of  the  land  and  ground  at  which  the 
clause  properly  looks ;  and,  on  the  second 
branch  of  the  clause,  I  think  the  same 
view  arises.  It  is  *'  except  such  part  or 
portion  thereof  as  may  be  required  by  the 
Board  of  Ordnance,  or  may  be  necessary 
to  be  left  open  for  the  increased  width  of 
streets,  in  order  to  form  the  necessary 
approaches  to  the  station :"  still  looking 
not  to  the  use  of  the  buildings  to  be  erected 
on  the  land  or  ground,  but  to  the  mode  in 
which  the  land  or  ground  is  to  be  laid  out 
or  applied.  The  proviso  seems  to  bear 
the  same  construction  :  •*  provided  that  the 
said  ground  shall  not  be  used  or  employed 
for  building  or  erecting  thereon  any  coke 
ovens,  or  for  any  other  purposes  (the  ne- 
cessary railway  purposes  only  excepted) 
by  which  any  nuisance  may  be  created 
or  the  other  property  of  the  said  warden 
and  assistants  in  any  way  damaged,*' 
Looking  at  this  clause  with  that  view,  as 
directed  to  the  use  to  be  made  of  the  land 
or  ground,  and  not  specifically  to  the  use 
of  the  buildings  on  it,  I  think  that  this 
question  really  depends  upon  the  narrow 
words  which  are  contained  in  the  clause 
**  and  the  buildings  connected  therewith." 
llie  contract  is,  that  the  whole  of  the  land 
or  ground  shall  be  appropriated  to  and 
solely  for  the  purposes  of  the  railway  and 
the  buildings  connected  therewith ;  and 
the  first  question  to  be  considered  is, 
what  is  the  principle  to  be  applied  to  the 
construction  of  this  clause?  This  is  a 
purchase,  in  effect  a  deed  of  conveyance,  a 
parliamentary  conveyance  under  a  parlia- 


mentary power  to  sell  to  a  party,  as  owner 
in  fee ;  and  I  think,  therefore,  that  every 
sound  construction  requires  that  the  re- 
striction which  18  imposed  upon  the  owner 
in  fee,  who  becomes  the  purchaser  under 
that  clause,  shall  not  be  enlarged  or  ex- 
tended beyond  its  necessary  limits.  Let 
us  then  consider  what  is  the  meaning  of 
the  words  *'  buildings  connected  therewith.*' 
I  quite  agree  with  the  construction  that 
"connected  therewith"  means  connected 
with  the  railway ;  and  I  think  there  are 
three  meanings  which  may  be  attached  to 
those  words.  They  may  mean  locally 
connected  with  the  railway,  or  connected 
with  the  railway  in  the  sense  in  which 
other  buildings  are  connected  with  other 
railways,  or  connected  with  the  railway  as 
buildlDgs  applicable  to  that  particular  rail- 
way. I  concur  with  Mr.  Rolfs  argtunent 
upon  that  point,  that  they  do  not  mean 
locally  connected  with  the  railway.  I 
think  that  the  mere  fact  of  the  buildings 
being  locally  connected  with  the  railway 
could  not  be  meant  by  the  expression 
**  buildings  connected  therewith,"  as  used 
in  this  act.  Do  they  then  mean  buildings 
connected  with  this  railway,  in  the  same 
sense  as  other  buildings  connected  with 
other  railways  ?  I  do  not  think  that  that 
limited  construction  can  be  put  on  them, 
for  the  words  are  '*  solely  for  the  purposes 
of  the  said  railway,  and  the  buildings  con- 
nected therewith."  I  think  this  must  be 
read  "  for  the  purposes  of  the  said  railway 
and  the  buildings  connected  with  such 
particular  railway."  The  construction  of 
this  clause,  therefore,  cannot  be  governed 
by  considerations  of  what  would  or  would 
not  be  connected  with  other  and  different 
railways.  Taking  the  clause,  then,  as  ap- 
plying to  buildings  connected  with  tids 
particular  railway,  it  follows  to  be  consi- 
dered what  is,  within  the  language  lof  this 
clause,  properly  a  building  connected  with 
the  particular  railway.  I  really  do  not 
know  what  construction  can  be  put  upon, 
or  what  meaning  can  be  attached  to,  the 
words  "  buildings  connected  with  the  rail- 
way," unless  it  be  buildings  which  are  used 
in  some  portion,  or  in  some  sense  for  the 
purposes  of  the  railway.  How,  then,  does 
the  case  stand  with  reference  to  these 
buildings  being  or  not  being  used  for  the 
purposes  of  the  railway  ?     Why  the  fact, 
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so  far  as  it  relates  to  one  portion  of  the 
case,  as  to  the  Custom-house,  is,  that  one 
of  the  rooms  in  this  building  is  exclusively 
appropriated  for  the  use  of  the  Custom- 
house ;  and  I  think  I  may  take  this  to  be 
so.  But  by  the  side  of  that  room  there  is 
another  room,  in  which  the  passengers 
wait  whilst  their  luggage  is  being  exa- 
mined by  the  Custom-house  officers ;  and 
on  the  other  side,  there  is  another  room 
into  which  the  luggage,  after  it  has  been 
examined,  is  passed  from  the  centre  room, 
and  then  the  luggage  is  separated  and 
packed  up  again  by  the  town  porters 
(whose  business  seems  to  be,  according  to 
the  evidence,  to  manage  and  carry  the 
luggage  in  Dover),  and  then  it  is  handed 
over  a  rail,  or  partition,  to  porters  who 
carry  it  either  to  the  railway  or  to  any 
other  place  where  it  may  be  required. 

Now  is  or  is  not  that  building  so  used 
connected  with  the  railway  ?  It  is  a  build- 
ing which,  to  some  extent,  at  least,  is  used 
for  the  purposes  of  the  railway.  Can  I 
then  say  that  a  building  which  is,  to  a  cer- 
tain extent,  used  for  the  purposes  of  the 
railway  is  not  to  be  considered  as  a  build- 
ing connected  with  the  railway,  because 
other  purposes  are  added  to  the  use  of  it, 
and  because  in  that  building  are  examined 
not  merely  the  luggage  of  passengers  who 
pass  along  the  railway,  but  the  luggage  of 
other  persons  who  may  not  leave  Dover, 
or  who  may  go  to  hotels  in  the  town  ?  I 
do  not  think  it  is  a  fair  and  reasonable 
construction  of  this  act  of  parliament  to 
hold  that  because  a  building  is  used,  and, 
I  think,  according  to  the  evidence  in  this 
case,  principally  used  for  the  purpose  of 
examining  ^e  luggage  of  passengers  coming 
from  abroad  and  passing  along  the  railway 
(one  of  the  affidavits  states  that  there  are 
very  few  odier  purposes  for  which  it  is 
used),  it,  therefore,  follows  that  it  is  not  a 
building  used  for  purposes  connected  with 
the  railway.  I  think,  that  being  theprimary 
purpose,  I  should  not  be  justified  in  hold- 
ing this  use  of  the  building  to  be  such  as 
the  act  of  parliament  does  not  authorize. 

The  last  branch  of  the  clause  in  the  act 
itself  seems  to  me  to  throw  some  light  upon 
the  construction  on  this  point.  The  first 
faranch  of  the  proviso  is  a  restrictive  clause, 
and  the  second  branch  contemplates  that  the 
restriction  imposed  by  the  first  would  not  be 
Kbw  Skriw,  XXI.^CHARa 


sufficient,  and,  therefore,  extends  it.  It  is 
by  the  first  branch  of  the  clause  that  the 
company  are  enabled  to  appropriate  and  use 
the  building  for  the  purposes  of  the  railway ; 
but  still  they  might  appropriate  and  use 
it  for  purposes  that  are  a  nuisance  to  the 
adjoining  property,  and  the  proviso  is  that 
they  shall  not  use  it  even  for  those  pur- 
poses if  they  produce  any  nuisance  to  the 
adjoining  property.  I  think  this  shews 
that  it  was  in  the  contemplation  of  the 
parties  and  the  legislature,  that  the  pro- 
perty might  be  used  for  other  purposes  of 
the  railway,  provided  no  nuisance  was 
created  by  such  use ;  otherwise  I  do  not 
understand  what  is  the  meaning  of  that 
clause  "  or  for  any  other  purposes  (the  ne- 
cessary purposes  of  the  railway  excepted) 
by  which  a  nuisance  might  be  created.'* 
It  seems  to  contemplate  that  it  might  be 
used  for  other  purposes  than  the  necessary 
purposes  of  the  railway,  and  that  these 
other  purposes  might  be  a  nuisance ;  and, 
therefore,  it  provides  that  it  shall  not  be 
used  for  a  nuisance. 

Upon  the  whole  construction,therefore,  of 
this  clause,  I  am  of  opinion  that  I  cannot 
grant  this  injunction  with  reference  to  the 
Custom-house.  As  to  thebed-roomslthink 
the  same  argument  that  applies  to  the  one 
applies  also  to  the  other.  I  am  not  pre- 
pared to  say  that  there  may  not  hereafter 
be  such  a  use  of  these  bed-rooms  as  would 
induce  this  Court  to  interfere ;  but  as  the 
case  at  present  stands,  I  think  there  is  no 
evidence  before  me  that  there  is  any  inten- 
tion to  use  them  for  any  such  purposes  as 
would  warrant  me  in  holding  that  the 
building  is  not  bond  fide  intended  to  be 
used,  and  to  be  considered  as  a  building 
connected  with  the  railway.  Upon  the 
whole  I  must  refuse  this  motion,  but  I 
shall  certainly  refuse  it  without  costs. 

Motion  refused^  without  costs. 


Turner 
Jan 


R,  V.C") 
.  22.      S 


CROSSE  V.  LAWRENCE. 


Vendor  and  Purchaser — Specific  Per- 
formance — Contract — Construction  — Free- 
holds  and  Copyholds  intermixed — Timber. 

Where  there  is  one  entire  contract  for  the 
sale  of  intermixed  freehold  and  copyhold 
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lands f  and  of  the  timber  on  both  lands,  and 
the  vendor  stipulates  against  distinguishing 
the  freeholds  from  the  copyholds,  the  title  to 
the  timber  follows  the  land,  and  the  purchaser 
cannot  insist  upon  having  the  timber  growing 
on  the  copyholds  distinguished  from  that 
growing  on  the  freeholds,  although  the  price 
for  the  timber  is  in  addition  to  that  for  the 
land. 

This  was  a  claim  by  the  vendor  against 
the  purchaser  for  the  specific  performance 
of  an  agreement  to  purchase,  by  private 
contract,  according  to  particulars  and  con- 
ditions which  had  been  prepared  for  an 
intended  sale  by  auction,  a  certain  farm 
for  3,000/.,  and  the  timber,  &c.  (at  a 
valuation)  for  2632.  !».,  total  3,263/.; 
upon  which  the  purchaser  had  paid  a 
deposit,  leaving  a  balance  of  2,237/.  1^. 
still  due.  The  particulars  stated  that 
the  property  consisted  partly  of  freehold 
and  partly  of  copyhold  lands,  and  that 
the  copyhold  parts  could  not  be  distin- 
guished from  the  freehold ;  that  the  timber 
was  to  be  paid  for  by  the  purchaser,  in 
addition  to  the  purchase- money  for  the 
lots,  and  had  been  carefully  valued  for 
the  purposes  of  the  sale;  and  that  the 
purchaser  would  also  be  required  to  take 
and  pay  for  the  crops,  dressings,  &c.  to 
the  out-going  tenant.  By  the  conditions 
of  sale  it  was  stipulated — 

Condition  3.  That  each  purchaser  should 
pay  a  deposit  of  20/.  per  cent,  in  part  of 
the  purchase-money  (including  the  value 
of  the  timber).- 

4.  That  if  the  purchase  was  not  duly 
completed,  the  purchaser  should  pay  in- 
terest upon  the  purchase  and  timber  money 
remaining  unpaid  until  the  actual  comple- 
tion. 

7.  That  as  to  such  of  the  lots  as  were 
described  to  be  partly  freehold  and  partly 
copyhold,  the  purchasers  should  not  be 
entitled  to  have  it  shewn  how  much  of  such 
lota  respectively  were  freehold  and  how 
much  copyhold,  nor  have  the  freehold  and 
copyhold  parts  respectively  identified  and 
distinguished,  or  the  boundaries  thereof 
respectively  ascertained,  nor  to  make  any 
inquiry  into  or  concerning  the  same. 

9.  That  upon  payment  of  the  remainder 
of  the  purchase-money  and  of  the  amount 
of  the  valuation  according  to  the  particu- 


lars of  sale,  the  vendors  would,  subject  to 
the  conditions,  execute  and  perfect  proper 
assurances  to  the  purchasers. 

The  defendant  objected  to  pay  for  such 
of  the  timber  as  could  not  be  shewn  to  be 
growing  on  the  freehold  part  of  the  fsxm^ 
and  he  stated  that  he  had  bought  the  pro- 
perty for  building  purposes. 

Mr.  James  Russell  and  Mr.  W.  D.  Lewis, 
for  the  vendor,  submitted  that  the  contract 
for  the  purchase  of  the  land  and  timber 
was  one  entire  contract,  and  not  divisible 
into  two  contracts  for  the  separate  pur- 
chases of  the  land  and  timber,  and,  con- 
sequently, that  the  purchaser  was  restricted 
by  the  conditions  of  sale  from  requiring  the 
copyhold  timber  to  be  distinguished  by  the 
vendor  from  the  freehold  portion  of  it. 
They  cited  the  following  cases  on  the  right 
of  a  tenant  in  respect  of  copyhold  timber, 
minerals,  &c.— 

Ashmead  v.  Ranger,  1  Ld.  Raym.  551. 

Whiteehurch  v.  Holworthy,  4  M.  &  S. 
340. 

Lewis  V.  Branthwaite,  2  B.  &  Ad.  437 ; 
s.  c.  9  Law  J.  Rep.  K.B.  263. 

The  Solicitor  General  (Sir  W.  P.  Wood) 
and  Mr.  W.  M.  James,  for  the  defendant, 
argued  that  the  restriction  as  to  inquiries 
concerning  the  freehold  and  copyhold  parts 
of  the  property  was  limited  to  the  land,  and 
did  not  extend  to  the  timber.  A  copyhold 
tenant  could  not  cut  timber  without  the 
sanction  of,  or  grant  from,  the  lord.  No 
grant  could  be  presumed  in  this  case, 
because  the  manor  (Leswery)  of  which 
the  copyholds  were  part,  was  vested  in  the 
Crown,  against  whom  no  grant  could  be 
presumed.  It  would,  ther^ore,  be  as  un- 
just to  require  the  purchaser  to  pay  for 
timber  which  he  could  not  fell,  as  it  would 
be  to  require  him  to  pay  to  the  out-going 
tenant  the  value  of  the  crops  to  which 
a  stranger  might  have  a  title. 

Mr.  J.  Russell  replied. 

Turner,  V.C. — The  question  in  this 
case  appears  to  me,  principally,  if  not 
wholly,  to  depend  upon  the  point  of  whe- 
ther the  contract  for  the  purchase  of  the 
timber  and  the  purchase  of  the  land  are 
to  be  considered  as  separate  and  distinct 
contracts,  or  as  constituting  together  one 
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contract ;  for,  undoubtedly,  if  the  contract 
for  the  purchase  of  the  timber  is  to  be 
considered  as  a  separate  and  distinct  con- 
tract, it  would  be  incumbent  upon  the 
vendor  to  prove  either  that  there  was  a 
custom  of  the  manor  entitling  the  vendor 
to  cut  timber,  or  that  it  was  a  case  in 
which  a  gprant  of  right  to  cut  timber  might 
be  presumed  in  favour  of  the  tenant. 

It  was  argued,  on  behalf  of  the  purchaser, 
that  the  contract  for  the  timber  and  the 
contract  for  the  land  are  to  be  considered 
as  separate  and  distinct  contracts.  This 
argument  was  founded  on  the  terms  of  the 
stipulation  with  regard  to  the  timber,  and 
the  words  '*  in  addition  to  the  purchase- 
money  for  the  lots,"  contained  in  this 
stipulation,  were  adduced  as  constituting  a 
separate  and  distinct  contract  for  the  pur- 
chase of  the  timber.  Butit  is  to  be  observed, 
that  that  stipulation  speaks  of  the  valuation 
of  the  timber  having  been  made  **  for  the 
purposes  of  this  sale."  Now  the  purposes  of 
the  sale  were  clearly  not  for  the  sale  of  the 
timber,  but  for  the  sale  of  the  estate;  and, 
therefore  that  stipulation  itself  connects  the 
sale  of  the  timber  with  the  sale  of  estate.  But 
further  than  this,  the  third  condition  of  sale 
seems  to  incorporate  the  value  of  the  timber 
with  the  purchase-money  for  the  estate,  for  it 
provides  for  the  payment  of  the  deposit  and 
of  the  remainder  of  the  purchase-money,  in- 
cluding the  value  of  the  timber.  The  fourth 
condition  also  incorporates  the  purchase  of 
the  estate  and  the  timber  together,  by  stip- 
ulating that  the  interest  shall  be  paid  on 
the  purchase  and  timber  money  remaining 
unpaid.  The  ninth  condition  is  to  the  same 
effect,  for  it  makes  no  distinction  between 
the  assurances  of  the  timber  and  the  assu- 
rances of  the  estate,  but  deals  with  them  as 
one  complete  and  entire  subject  of  one 
entire  contract;  and  there  are,  moreover, 
no  stipulations  whatever  on  the  face 
of  the  conditions  of  sale  as  to  any  title 
whatever  being  shewn  to  the  timber.  T 
cannot,  therefore,  consider  upon  the  result 
of  the  particulars  and  conditions  of  sale, 
taken  as  a  whole,  that  this  can  be  con- 
sidered as  a  separate  and  distinct  contract 
for  the  purchase  of  the  timber.  If  the 
contract  for  the  timber  is  not  to  be  con- 
sidered as  distinct,  this  is  in  truth  a 
contract  for  the  purchase  of  the  land  with 


the  timber  upon  it,  and  the  title  to  the  land 
is  the  title  to  the  timber,  and  so  consider- 
ing it,  we  must  see  what  are  the  other 
conditions  of  sale  with  reference  to  the 
land. 

Now,  with  reference  to  the  land,  there 
is  a  distinct  stipulation  by  the  seventh  con- 
dition, that  the  purchasers  thereof  shall 
not  be  entitled  to  have  it  shewn  how  much 
of  the  lots  referred  to  (of  which  this  is  one) 
is  freehold,  and  how  much  copyhold ;  nor 
to  have  the  freehold  and  copyhold  parts 
respectively  identified  and  distinguished, 
or  the  boundaries  thereof  ascertained,  nor  to 
make  any  inquiry  concerning  them ;  and  in 
the  description  of  the  lot  itself,  it  is  stated 
that  the  vendors  had  not  distinguished  the 
copyhold  part  from  the  freehold.  Now, 
considering  ^he  timber  as  part  of  the  land 
which  is  contracted  to  be  sold,  this  is  in  truth 
a  stipulation  that  the  purchaser  shall  not  in- 
quire into  the  title  of  the  timber — that  he 
shall  require  no  separate  title  to  the  timber. 
I  think,  therefore,  that  this  is  to  be  con- 
sidered as  one  entire  contract,  and  that  the 
title  to  the  timber  depends  on  the  title  to 
the  land.  I  will  put  this  case  as  if  it  were 
the  case  of  a  valuation.  Suppose  that, 
appended  to  the  ninth  condition  of  sale,  you 
had  found  a  stipulation  that  the  timber 
should  be  taken  at  a  valuation,  how  would 
that  have  to  be  valued?  Undoubtedly, 
not  according  to  the  value  of  the  copyhold 
interest,  for  the  vendor  says,  '*  I  am  not 
bound  to  distinguish,  and  will  not  be  bound 
to  distinguish  what  is  freehold  and  what  is 
copyhold."  You  cannot  attribute  any  other 
meaning  to  the  stipulation  that  the  timber 
is  to  be  paid  for  at  a  valuation,  than  that 
it  should  be  valued  as  timber,  and  not 
according  to  the  interest  that  was  incident 
to  the  tenure  of  the  land.  But  suppose 
again  that  all  this  land  turned  out  to  be 
copyhold,  it  could  not  be  an  answer  to  the 
claim  on  the  part  of  the  vendor  (taking  it 
as  one  entire  contract,  and  the  price  to 
be  paid  as  one  entire  amount),  that  the 
value  which  was  agreed  to  be  paid  for  the 
timber  was  the  value  of  timber  on  freehold 
land,  and  not  of  timber  on  copyhold  land. 
It  is  quite  consistent  with  these  conditions 
of  sale,  that  the  whole  of  the  land  might 
have  been  copyhold  ;  and  if  the  purchaser 
could  not  excuse  himself  in  that  case,  I  do 
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not  think  he  can  excuse  himself  in  a  case 
where  part  of  the  land  only  upon  which  the 
timber  is  standing  may  be  copyhold.  Again, 
in  cases  of  this  description,  where  a  pur- 
chaser buys  on  such  conditions,  he  must  be 
considered  as  estimating,  in  the  price  he 
pays  for  the  land,  the  price  he  pays  for  the 
timber.  He  knows  that  part  of  the  land  which 
he  buys  is  or  may  turn  out  to  be  copyhold ; 
that,  if  it  be  copyhold  he  can  only  have  a 
certain  interest  in  the  timber.  He  agrees 
to  pay  a  certain  price  for  the  timber ;  and 
I  think  he  must  be  considered  as  calculating 
in  his  own  mind,  at  the  time  he  makes  the 
purchase,  that  he  agrees  to  give  a  certain 
sum  for  the  timber,  of  which  he  may  not 
be  entitled  to  have  that  full  ownership 
that  he  would  if  the  timber  stood  upon 
freehold  land;  and  that,  therefore,  he 
makes  a  deduction  from  the  purchase-money 
which  would  compensate  him  for  what  he 
might  not  get.  A  case  was  very  ingeni- 
ously put  as  to  fixtures,  which  I  do  not 
think  is  applicable  in  the  way  it  was  used 
on  behalf  of  the  purchaser.  I  take  this 
case  as  to  fixtures  to  be  much  more  resem- 
bling the  present  case  than  that  suggested. 
Suppose  a  man  to  say,  "  I  agree  to  sell 
you  the  house  with  the  fixtures  in  it.  I 
cannot  tell  you  what  fixtures  belong  to  the 
landlord,  and  what  to  the  tenant ;  but  you 
shall  give  me  a  certain  sum  for  the  fix- 
tures." I  think  this  Court  would  have 
no  hesitation  in  saying,  in  a  ease  of  that 
description;  it  would  enforce  a  contract 
against  the  purchaser  who  had  entered  into 
such  a  stipulation.  And  so  it  is  here, 
where  the  vendor  says,  '*I  cannot  tell 
which  is  copyhold;"  he  sells  the  timber  as 
incident  to  Uie  land :  he  says,  "  I  cannot 
tell  you  what  your  interest  in  the  timber 
will  be ;  but  I  stipulate  that  you  shall 
pay  a  certain  sum  for  the  value  of  that 
timber." 

I  think,  therefore,  on  all  these  grounds, 
the  purchaser  must  complete  the  present 
contract  according  to  the  conditions  of  sale, 
and  pay  the  purchase-money,  and  the  in- 
terest at  5^.  per  cent,  and  the  costs. 


Turner,  V.C. 
Jan.  22. 


} 


CROSSE  r.  KEENB. 


Vendor  and  Purehaser-^SpeciJic    Per- 
fbrmance  —  Copyhold  Timber  —  Contract — 
Construcium, 

Under  a  contract  to  sell  a  copyhold  eHate 
and  the  timber  upon  it,  at  a  certain  price 
for  the  estate,  and  an  additional  price  for 
the  timber,  according  to  the  amount  at  which 
the  timber  had  been  previously  valued  for 
the  purpose  of  the  sale,  the  vendor  is  nd 
bound  to  shew  any  Ucenee^  custom,  or  grand 
to  sell  or  cut  the  timber. 

This  was  a  claim  by  the  plaintiff  in 
Crosse  v.  Lawrence,  ante,  against  a  pur- 
chaser under  a  similar  contract  to  that  in 
the  last-mentioned  case.  The  only  dif- 
ference between  the  two  cases  was,  tLat  in 
the  present  case  the  property  contracted 
to  be  purchased  consisted  entirely  of  copy- 
hold land. 

Mr.  James  Russell  and  Mr.  W.  D.  Lewis 

appeared  for  the  plaintiff ;  and 

The  Solicitor  General  (Sir  W.  P.  H'ooi) 
and  Mr.  W.  M.  James,  for  the  defendant. 

The  argument  for  the  defendant  was, 
that  the  purchaser  was  entitled  to  evi- 
dence that  the  vendor  could  by  licence, 
custom,  grant,  or  otherwise  shew  a  right 
to  sell  the  timber  to  the  purchaser ;  but 

Turner,  V.  C,  said,  that  he  could  not 
in  principle  distinguish  this  ci^  from 
that  of  Crosse  v.  Lawrence;  and  that  it 
appeared  to  him,  though  the  conditions  of 
sale  did  not  specifically  apply  to  the  pre- 
sent case,  that  they  applied  to  the  ques- 
tion for  the  purpose  of  considering  whe- 
ther there  was  one  contract  or  two.  With 
respect  to  a  case  which  had  been  sug- 
gested in  argument,  of  selling  the  crop  of 
com,  his  Honour  thought  the  distinctioD 
between  that  and  the  present  case  was, 
that  the  crop  of  com  was  not  capable  of 
continuous  enjoyment  with  the  estate,  but 
that  the  timber  was.  This,  equally  with 
others,  appeared  to  be  an  agreement  for 
the  purchase  of  the  estate  with  timber,  to 
be  enjoyed  upon  it,  at  a  value  derived  from 
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that  consideration,  A  decree  must  there- 
fore be  made  similar  to  the  decree  in  Crosse 
Y.  Lawrence. 


I 


LORM  JUSTICBI. 

1852.  >monbtv.iord£n(1). 

April  26, 27, 28, 29.3 

Injunction — Debt — Promise  to  fotego^^ 
Irrevocable  Engagements  contracted. 

The  Court  below  having  held  that  a  party 
who,  by  representations,  had  induced  another 
to  enter  into  irrevocable  engagements,  must 
be  restrained  from  taking  proceedings  to  en- 
foree  obligations  and  promises,  the  aban^ 
donment  of  all  intention  to  enforce  which  was 
the  subject  of  those  representations,  the  decree 
granting  a  perpetual  injunction  to  restrain 
such  proceedings  was  on  appeal  confirmed ; 
Lord  Justice  Lord  Cranworth  dissenting: 
first,  because  this  case  was  not  within  the  prin^ 
ciple  of  the  cases  on  which  the  decree  below 
was  professed  to  be  grounded,  those  cases  de* 
pending  on  misrepresentation  of  fact,  while 
here  there  was  no  misrepresentation  of  fact ; 
and,  secondly,  because  the  promise  alleged 
by  the  plaintiff  was  supported  by  the  evi- 
dence of  one  witness  only  (who  had  since 
died),  and  which  was  not,  in  his  Lordship*s 
opinion,  supported  by  the  surrounding  csr- 
cumstances,  and  was  positively  denied  by 
the  answer* 

This  case  was  heard,  before  the  Master 
of  the  Rolls,  in  January  1852,  and  he 
made  a  decree  in  the  plaintiffs  favour. 
The  facts  are  stated  in  the  judgment  of 
his  Honour,  antCy  pp.  531 — 536,  and  are 
somewhat  ^ly  entered  into  below,  in 
the  judgment  of  the  Lord  Chief  Justice. 
It  will,  therefore,  be  necessary  merely  to 
state  that  Mrs.  Jorden,  when  Miss  Louisa 
Mam  ell,  became  owner  of  a  bond  and 
warrant  of  attorney,  upon  which  judg- 
ment had  been  entered  up,  and  which 
Mr.  J.  W.  B.  Money  had  given  to  secure 
payment  of  1,2002.  This  security  she 
promised  not  to  enforce;  and,  on  the 
strength  of  that  promise,  Mr.  J.  W.  B. 
Money  married,  the  promise  having  been 

(1)  Thia  case  is  reported  on  a  point  of  practice, 
20  Law  J.  Rep.  (N.9.)  Cbanc.  174 ;  and  on  the  main 
question,  a«/«,  p.  581. 


given  in  consideration  of  the  father  of 
Mr.  J.  W.  B.  Money  abstaining  from 
making  a  settlement  on  his  marriage  of 
real  property,  which  he  had  conveyed  to 
Miss  Mamell,  without  consideration.  The 
defendant  Mrs.  Jorden  having  issued 
execution  on  the  judgment,  and  taken  the 
plaintiff  in  execution,  the  bill  was  filed  for 
a  perpetual  injunction,  which  was  granted 
by  the  Master  of  the  Rolls ;  and  froon  that 
decree  the  defendants  appealed. 

Mr,  RoundeU  Palmer  and  Mr*  Bates 
were  for  the  respondent,  the  plaintiff,  in 
support  of  the  decree  of  the  Court  below, 
and  dted,  in  addition  to  the  cases  relied 
on  by  the  plaintiff  below,  the  following : 

Gale  V.  Lindo,  1  Vem.  475. 

Scott  V.  ScoU,  1  Cox,  366. 

Podmore  v.  Gunning,  5  Sim.  485. 

Mr.  mUoock  and  Mr.  F.  T.  White,  for 
the  appellants,  cited  the  following  addi* 
tional  cases : — 

Montefiori  v.  Montefiori,  1  W.  Black. 

363. 
Pasley  v.  Freeman,  3  Term  Rep.  51. 
Ames  V.  MHward,  8  Taunt.  637. 
Maunsell  v.  White,  1  Jo.  &  Lat.  539, 
557. 

April  29.  —  Lord  Justice  Knight 
Brucb.-— In  this  case,  which  is  before  us  on 
an  appeal  presented  by  Mr.  and  Mrs.  Jor- 
den, two  of  the  defendants,  against  a  decree 
made  in  the  plaintiff's  favour  at  the  Rolls, 
in  February  last,  the  object  of  the  suit 
was  to  be  relieved  against  a  debt,  or  an 
alleged  debt,  claimed  to  be  due  from  him 
to  the  defendants,  Mr.  and  Mrs.  Jorden, 
or  to  them  and  the  defendant  Mr.  Money, 
as  a  trustee  in  effect  for  Mr.  and  Mrs. 
Jorden,  upon  a  bond  and  a  judgment,  or 
upon  the  latter,  under  which  Mr.  and  Mrs. 
Jorden,  in  the  names,  I  believe,  of  them- 
selves and  the  other  defendant,  issued 
execution  against  the  plaintiff's  person, 
after  the  common  injunction  obtained  in 
this  cause  in  the  year  1850,  had  been  by 
an  order  of  the  5th  of  August  in  that  year 
dissolved,  or  as  to  Mr.  and  Mrs.  Jorden 
dissolved  absolutely  (whether  regularly  or 
otherwise)  upon  the  case  stated  in  the 
answers  of  Mr.  and  Mrs.  Jorden,  or  in  the 
earlier  of  them.     From  the  caption,  how- 
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ever,  the  plaintiff  was  speedily  released  by 
means  of  another  order  in  this  cause, 
dated  the  12th  of  December  1850. — [This 
order  was  an  order  under  which  the  money 
due  on  the  bond  was  paid  into  court  by 
the  plaintiffs  The  Lord  Chief  Justice  then 
entered  into  the  history  of  the  speculations 
which  Miss  Mameirs  brother  had  sug- 
gested, and  in  which  Mr.  Money,  jun.  en- 
gaged :  and  proceeded] — Miss  Marnell,  who 
had  been  known  for  years  to  the  plaintiff's 
family,  was  under  obligations  to  his  father, 
and  appears  to  have  regarded  the  plaintiff 
not  merely  with  fiiendship  but  with  affec- 
tion,— that  affection,  I  mean,  which  a  kind 
aunt  or  an  elder  sister  feels  for  a  favourite 
nephew  or  a  much  younger  brother.  Miss 
Marnell,  I  say,  thus  circumstanced,  not 
only  did  not  regard  her  brother's  conduct 
in  this  affair  with  approbation  (it  would, 
indeed,  have  been  very  odd  if  she  had), 
but  openly  and  repeatedly  condemned  it 
in  very  plain  and  strong  terms,  and  after 
she  had  become  his  representative  declared 
often  to  the  plaintiff  and  to  various  per- 
sons, in  effect  that  she  would  never  claim 
the  debt  of  the  plaintiff,  but  would  aban- 
don, and  indeed  had  abandoned  it.  *  *  * 
The  plaintiff  became  engaged  in  1844  to 
marry  the  lady  whom  in  the  following 
year  he  married.  The  engagement  was,  of 
course,  communicated  to  his  almost  ma- 
ternal friend,  and  if  anything  could  have 
diminished  her  proneness  to  converse  upon 
the  debt  and  all  its  history,  this,  at  least, 
seems  not  to  have  been  so.  She,  or  a 
solicitor  for  her,  had  retained  the  bond  on 
which  Mr.  Hooper  was,  as  one  of  the  obli- 
gors, considered  to  be  liable,  if  his  cer- 
tificate under  the  bankruptcy  could  be 
avoided,  of  the  probability  of  which  there 
seems  to  have  been  some  belief,  though 
whether  he  would,  under  any  circum- 
stances, have  paid,  may  be  questionable ; 
but  she  appears  to  have  thought  this  chance 
worth  something,  and  on  that  ground — 
and  perhaps,  also,  from  other  easily  con- 
jecturable  feelings — to  have  made  a  point 
of  not  parting  with  the  instrument,  though 
perpetually  declaring  in  substance  that 
the  plaintiff  should  never  be  troubled  about 
it.  Endeavours,  however,  after  the  an- 
nouncement of  the  plaintiff's  intended 
marriage,  were  renewed  or  made  to  obtain 
her  consent  to  the  destruction  or  delivery 


up  of  the  document,  which  every  one  seems 
to  have  considered  as  in  force,  notwith- 
standing the  judgment,  and  as  represent- 
ing the  debt.  But  the  bond  was  too  fa- 
vourite a  possession  as  well  as  too  favourite 
a  topic  to  be  parted  with,  and  was  still 
kept  by  herself,  or  for  her  by  a  solicitor, 
who  was  not  desirous  that  it  should  be 
given  up. — [His  Lordship  then  entered 
into  a  detail  of  the  early  history  of  the 
acquaintance  between  the  parties  in  India, 
the  acquisition  of  the  Midnapore  property, 
and  stated  his  opinion  to  be  that  it  was 
plainly  impossible  upon  the  evidence  to 
conclude  that  there  was  any  valuable  con- 
sideration for  the  conveyance,  and  then 
proceeded  to  read  the  answer  of  Mr.  George 
Money,  to  the  ninth  and  tenth  interroga- 
tories, as  follows:] — 

'*I  say  that  shortly  before  the  mar- 
riage of  the  said  plaintiff,  I  had  a  con- 
versation with  the  said  defendant  Louisa 
Jorden  respecting  the  then  intended  mar- 
riage of  the  said  plaintiff,  and  that  on 
that  occasion  I  said  to  the  said  defendant, 
Louisa  Jorden,  that  I  had  given  up  the 
property  at  Midnapore  to  her  without  any 
consideration  or  sum  of  money  for  it,  and 
that  as  the  plaintiff  was  about  to  be  mar- 
ried I  should  settle  that  property  at  Mid- 
napore on  the  said  plaintiff,  unless  the 
said  defendant  Louisa  Jorden  wholly  re- 
linquished all  claim  on  the  said  plaintiff 
for  or  in  respect  of  the  said  Charles  Brown 
Marnell,  and  that  the  said  Louisa  Jorden, 
in  reply,  said,  '  No,  don't  do  that,  I  will 
never  make  any  claim  on  your  son  William 
for  or  in  respect  of  that  debt,  if  you  will 
let  me  remain  in  possession  and  enjoy- 
ment of  the  Midnapore  property.'  And  I 
say  that  it  was  on  the  occasion  of  that 
interview,  agreed  by  and  between  the  said 
defendant,  Louisa  Jorden,  and  myself,  that 
in  consideration  of  my  permitting  her  to 
continue  in  the  possession  and  enjo3rment 
of  that  property,  she  should,  and  did, 
wholly  abandon  the  said  debt.  And  I  say 
that  such  conversation  had  reference  to  the 
marriage  of  the  said  plaintiff;  and  I  say 
that  at  that  time,  or  soon  afterwards,  I 
had  a  conversation  with  the  said  defendant, 
Louisa  Jorden,  respecting  any  marriage 
which  she  might  contract.  To  the  tenth  in- 
terrogatory I  say,  that  she  on  that  occasion 
repeated  her  desire  to  have  the  matter  so 


Vol.  XXI.J 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


895 


settled  that  any  husband  she  might  marry 
should  have  no  claim  on  the  said  plaintiff; 
and  that  she  then  repeated  to  me  that  in 
consideration  of  my  having  allowed  her  to 
continue  in  the  enjoyment  of  the  Midna- 
pore  property,  she  had  wholly  abandoned 
the  said  debt,  and  that  she  would  never 
make  any  claim  in  respect  of  it  against  the 
said  plaintiff.  And  I  say  that  I  then 
informed  the  said  plaintiff  the  particulars 
of  the  said  agreement  with  the  said  defen- 
dant, Louisa  Jorden,  and  told  him  that  he 
might  safely  marry,  and  that  the  said 
alleged  debt  due  to  the  said  defendant, 
Louisa  Jorden,  as  an  executrix  of  the  will 
of  the  said  Charles  Brown  Mamell,  was 
wholly  abandoned;  and  I  say,  that  in 
consequence  of  such  agreement  with  the 
said  Louisa  Jorden,  I  omitted  to  make  and 
did  not  make  any  settlement  of  the  said 
property  at  Midnapore  upon  the  said  plain- 
tiff on  the  occasion  of  his  said  marriage." 
That  is  the  whole  of  that  witness's  testi- 
mony. Now,  in  what  Mr.  Money  has 
deposed,  especially  upon  the  ninth  and 
tenth  interrogatories,  is  he  a  witness  of 
truth  and  accuracy?  [His  Lordship 
then  stated  his  reasons  at  length  for 
giving  credence  to  Mr.  Money,  who,  since 
his  depositions,  had  died,  and  then,  after 
stating  that  Mrs.  Jorden's  account  of 
the  interview  was  different,  proceeded  to 
read  her  answer  and  that  of  her  husband.] 
— "  They  say  the  defendant  Louisa,  speak- 
ing positively,  and  the  defendant  William 
Pru  Jorden,  speaking  from  the  informa- 
tion of  the  defendant  Louisa,  that  prior  to 
the  said  marriage  of  the  said  plaintiff, 
George  Money  had  a  conversation  with  the 
defendant,  Louisa  Jorden,  with  reference  to 
a  marriage  then  contemplated  between  the 
defendant  and  a  Mr.  Newman,  in  the  said 
bill  called  Newenham,  but  in  no  manner 
relating  to  the  marriage,  or  intended  mar- 
riage, of  the  plaintiff,  and  that  the  said 
George  Money  told  the  defendant,  Louisa 
Jorden,  that  the  plaintiff  threatened  to 
annoy  the  defendant,  Louisa,  about  the 
Midnapore  property,  but  did  not  tell 
the  defendant,  Louisa  Jorden,  that  the 
said  coimveyance  of  the  said  property 
at  Midnapore  (as  a  voluntary  gift)  was 
void  if  he,  the  said  Greorge  Money,  chose 
to  settle   the    same  on    the   plaintiff  on 


the  occasion  of  his  marriage,  or  sold  it  to 
any  purchaser  for  a  valuable  considera- 
tion, and  that  his  sons  had  discovered,  and 
were  then  aware  that  such  would  be  the 
case,  and  that  they  had  requested  him  to 
make  such  settlement,  and  that  he  intended 
to  do  so  as  a  security  against  the  possible 
revival  of  any  claim  against  the  plaintiff  by 
virtue  of  the  said  bond  or  warrant  of  attor- 
ney on  the  said  judgment,  by  any  person 
or  persons  into  whose  power  the  said  docu- 
ments might  at  any  time  come,  and  who 
might  be  ignorant  of  the  total  abandonment 
by  the  defendant,  Louisa,  of  the  share  of 
the  plaintiff  in  the  said  debt,  or  to  such 
or  the  like  effect,  and  the  defendant, 
Louisa,  in  reply  to  the  statement  which 
the  said  George  Money  did  make,  in- 
dignantly asked  what  he,  the  said  plaintiff, 
could  do  ?  To  which  the  said  George  Money 
replied,  '  Nothing ;  but  he  might  annoy 
you,'  and  he  asked  the  defendant  Louisa  if 
she  meant  to  give  up  the  bond,  to  which  she 
replied  that  she  would  not ;  that  Mr.  New- 
man might  give  it  up  if  he  thought  pro- 
per, but  she  would  not.  On  which  the  said 
Geoi^e  Money  observed,  *why  put  Wil- 
liam,' meaning  the  plaintiff,  '  under  an  ob- 
ligation to  a  perfect  stranger  ? '  Where- 
upon the  conversation  ended." 

[Alter  enlai^ing  on  the  discrepancies  of 
these  two  accounts,  his  Lordship  pro- 
nounced that  of  Mrs.  Jorden's  to  be  erro- 
neous, inaccurate,  incredible ;  and  then 
referred  to  a  large  body  of  evidence  of 
Mr.  Money  and  other  witnesses,  and  after 
commenting  on  the  truth  of  Mr.  Money's 
testimony,  notwithstanding  the  precise  and 
technical  nature  of  the  language,  and 
referring  to  the  alleged,  and,  as  his  Lord- 
ship believed,  proved  declarations  of  Mrs. 
Jorden,  proceeded  thus:] — I  am  con- 
vinced, as  I  have  said,  of  the  truth 
of  the  assertion,  that  she  had  on  many 
occasions  before  the  interview  declared, 
after  she  had  become  the  personal  re- 
presentative of  Charles  Brown  Mamell, 
that  she  would  not  claim  the  debt  in  ques- 
tion from  the  plaintiff,  but  meant  to  abandon, 
and  had  abandoned  it.  I  believe,  more- 
over, that  these  declarations  were  sincere, 
and  considered  by  the  Money  family  to  be 
sincere,  but  Mr.  Money's  acquaintance  with 
legal  subjects  must  have  made  him  doubt, 
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at  least,  whether  any  court  of  justice 
would,  or  could,  treat  them  as  binding  on 
her.  He  must  have  known  how  liable  to 
change  are  the  intentions  even  of  ladies  ; 
that  this  lady  was  likely  to  marry  ;  that 
she  might  allow  herself,  or  be  allowed  by 
others,  to  do  so  without  a  settlement,  and 
that  her  husband  might  be  a  person  of 
views  and  feelings  very  different  from  hers, 
and  having  no  sympathy  with  her  recollec- 
tions. As  the  plaintiff  was  about  to  marry, 
therefore,  nothing  can  consistently  with 
the  undisputed  facts  be  more  likely  than 
that  Mr.  Money  should  have  sought  and 
had  an  interview  with  Miss  Mamell  for  the 
purpose  which  he  states,  and  that  the  con- 
versation at  it  should  have  been  of  the 
direct,  practical  and  technical  kind  which 
he  mentions.  He  had  been  for  years  at 
the  bar  ;  he  must  have  wished  to  have  the 
abandonment  of  the  debt  placed  on  a 
basis  firmer  than  it  was.  *  *  * 

Considering  as  I  do  that  the  marriage 
was  had  with  such  and  only  such  a  settle- 
ment as  was,  in  fact,  made  upon  it  in  the 
belief  created  or  sanctioned  by  Miss  Mar- 
nell,  in  the  faith  induced  by  her  language 
and  conduct,  that  the  debt  in  question 
never  would  be  in  the  whole  or  in  part 
demanded,  and  so  thinking,  independently 
of  Mr.  Money's  evidence,  I  should  pos- 
sibly have  held  the  decree  before  us  to  be 
altogether  correct,  if  he  had  not  been  exa- 
mined: but  his  testimony  forms  part  of 
the  case.  1  believe  him  to  be  substantially 
accurate  as  a  witness ;  and  so  believing,  I 
find  that  he  proves  an  agreement  with 
Miss  Marnell  for  valuable  consideration, 
by  which  she  was,  in  my  opinion,  at  and 
before  the  time  of  her  own  marriage,  bound 
— bound,  I  think,  upon  equitable  as  well  as 
legal  principles ;  not  the  more,  though  cer- 
tainly not  the  less,  for  the  high  authority  of 
Haigh  v.  Brooks  (2).  It  was  a  breach  of  that 
agreement  to  seek  to  enforce  the  bond  or  the 
judgment  obtained  by  Mr.  Marnell  (and 
under  whatsoever  circumstances  of  credit 
or  discredit  to  his  memory)  against  the 
plaintiff;  a  breach  in  respect  of  which,  if 
not  the  only  prefer  person,  he  was  at  least 
a  proper  person  to  sue,  for  he  was  told  of 


(2)  10  Ad.  fr  E.  809,  320 ;  s.  c.  2  P.  8e  D.  477  ; 
9  Law  J.  Rep.  (n.8.)  aB.  99,  194. 


the  agreement  before  his  marriage,  and  told 
that  he  might  safely  marry  ;  safely,  mean- 
ing freedom  from  the  debt.  That  commu- 
nication to  him  must  be  taken  to  have 
been  authorized  by  Miss  Mamell,  and  he 
must  be  taken  to  have  married  on  the  faith 
of  it.  I  hold,  therefore,  with  the  decree, 
a  decree  possibly  not  unfitting  the  original 
merits,  but  certainly  in  my  judgment  form- 
ing a  fit  and  just  conclusion  to  the  later 
history  of  this  much-celebrated  bond. 

Lord  Justice  Lord  Cramworth. — Not 
being  able  to  concur  in  the  result  at  which 
both  the  Master  of  the  Rolls  and  my  learned 
Brother  have  arrived,  I  feel  bound  shortly 
to  state  the  view  which  I  take  of  the  case, 
though  it  is  hardly  necessary  to  say  that  I 
feel  great  distrust  of  the  accuracy  of  that 
view,  differing,  as  it  does,  from  such  autho- 
rities. The  plaintiff  rests  his  title  to  relief 
on  one  of  two  grounds :  either,  first,  that 
the  marriage  having  taken  place  on  tbe 
repeated  assurances  of  Mrs.  Jorden  that 
she  never  would  enforce  payment  of  the 
debt  secured  by  the  bond  and  judgment, 
it  would  now  be  a  firaod  on  her  part  to 
act  in  violation  of  those  assurances;  or, 
secondly,  that  a  valid  and  binding  contract 
was  entered  into  between  the  plaintiff's 
father  and  Mrs.  Jorden,  before  die  plain- 
tiff's marriage,  whereby  she  stipulated  for 
a  valuable  consideration,  the  benefit  of 
which  she  has  had,  that  she  would  never 
enforce  payment  against  the  plaintiff  of  the 
money  so  secured. 

The  Master  of  the  Rolls  decided  in  fi&vour 
of  the  plaintiff  on  the  first  ground.  His 
Honour  thought  the  case  was  brought  within 
the  authorities  which  established  this  prin- 
ciple ;  namely,  that  where  a  person  repre- 
sented a  particular  state  of  drcomaUnees  as 
existing  with  a  view  to  induce  another  to  act, 
or  under  circantstanoes  when  it  must  have 
been  obvious  diat  another  would  probably 
Act  on  the  faith  of  such  representation 
being  true,  and  such  person  has  so  acted, 
there  it  shall  not  afterwards  be  permitted 
to  him  who  has  made  such  a  representatioB 
to  enforce  against  the  person  whom  he 
has  misled,  any  rights  to  wfaieh  he  may 
be  entitled  by  reason  of  tbe  facts  not 
having  been  such  as  he  represented. 
His   Honour   referred    espeeially  to  the 
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cases  of  Gale  v.  Lindo^  MofUefiori  v. 
Montefiorif  and  Neville  v.  Wilkinson  (3). 
With  the  most  sincere  respect  for  the  judg- 
ment of  Sir  John  Romilly,  I  do  not  think 
that  the  doctrine  on  which  he  relies  is  ap- 
plicable to  the  case  now  before  us.  In  all 
the  cases  referred  to,  there  had  been  the 
misrepresentation  of  a  fact  material  in  in- 
fluencing the  conduct  of  the  person  to 
whom  it  was  made,  and  what  the  Court 
has  done  has  been  to  hold  the  party  mak- 
ing the  representation  bound  by  what  he 
has  stated.  It  has  considered  that  it 
would  be  to  permit  a  fraud,  if  it  were 
to  allow  any  one  first  to  gain  an  object  by 
representing  a  particular  fact  to  exist,  and 
then,  when  the  purpose  has  been  accom- 
plished, to  turn  round  and  say,  **  1  shall 
now  act  on  the  very  truth,  which  is  not 
such  as  I  represented  it."  In  all  such 
cases  the  Court  acts  merely  on  the  prin- 
ciple of  preventing  fraud,  not  at  all  on 
contract.  But  here  there  was  no  misre- 
presentation of  any  fact  whatever.  Mr. 
C.  B.  Mamell  died  in  1843;  on  that  event 
Mrs.  Jorden,  then  Miss  Mamell,  as  his 
executrix  and  residuary  legatee,  became 
entitled  to  the  money  secured  by  the  bond 
and  judgment.  That  she  did  between  that 
time  and  the  plaintiff's  marriage  in  June 
1845  repeatedly  state  her  positive  deter- 
mination never  to  enforce  payment  of  that 
money  is  a  point  on  which  I  have  no  doubt. 
The  evidence  abundantly  establishes  that 
to  have  been  the  case.  I  think,  further, 
she  must  be  taken  to  have  made  such  state- 
ments, though  not  to  Lady  Poore,  the 
mother  of  the  plaintiff's  intended  wife, 
yet  under  circumstances  which  she  could 
not  but  know  that  what  she  said  would 
probably  be  communicated  to  her,  and 
might  very  likely  influence  her  in  the 
arrangements  to  be  made  on  the  occasion 
of  her  daughter's  marriage.  Still  there 
was  no  fact  misrepresented.  Mrs.  Jorden 
never  concealed  the  existence  of  the  bond 
or  judgment.  If  she  had  with  a  view  to 
the  arrangements  to  be  made  on  the  plain- 
tiflf's  marriage,  said  that  she  had  no  legal 
demand  on  the  plaintiff,  that  the  defen- 
dant had  been  released  or  paid,  or  that  for 
any  reason  the  bond  and  judgment  were 

(3)  1  Brown's  C.C.  543. 
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legally  invalid,  or  had  made  what  amounted 
to  such  a  representation,  then  indeed  the 
cases  referred  to  would  be  strictly  appli- 
cable. It  would  then  be  a  fraud  in  her 
now  to  attempt  to  enforce  a  security  which 
she  had  so  represented  as  having  no  valid 
existence.  But  no  such  statement  ever 
was  made ;  Mrs.  Jorden  always  stated  that 
she  had  the  bond,  and  in  effect  that  it  gave 
her  a  legal  right  against  the  plaintiff, 
though  at  the  same  time  she  stated  that 
she  had  abandoned  all  intention  of  enforc- 
ing it.  After  such  a  statement  the  parties 
contracting  marriage  cannot  justly  say  that 
they  were  deceived  as  to  the  facts ;  they 
knew  the  facts  as  well  as  Mrs..  Jorden  her- 
self knew  them  ;  that  is,  that  Mrs.  Jorden 
had  a  legal  demand  on  the  plaintiff,  but 
which,  from  what  had  passed,  they  were 
fully  persuaded  she  would  never  enforce. 
This  is  a  state  of  things  which  does  not, 
as  I  think,  entitle  the  plaintiff  to  any 
relief  in  this  court,  on  the  ground  of 
its  being  a  fraud  in'  Mrs.  Jorden  now 
to  enforce  her  securities. 

But  though  the  plaintiff  may  not  be  en- 
titled to  relief  on  the  head  of  fraud,  yet  if 
Mrs.  Jorden  did  before  and  in  consideration 
of  the  marriage,  bind  herself  not  to  enforce 
the  bond  or  judgment,  the  plaintiff  might 
be  entitled  to  relief  on  the  head  of  contract, 
which  leads  me  to  consider  whether,  on  a 
fair  view  of  the  evidence,  she  ever  did  so 
contract. — [His  Lordship  then  entered 
into  a  minute  examination  of  the  evidence, 
and  proceeded] : — Now  as  we  intimated 
more  than  once  during  the  argument,  if  we 
can  act  on  that  as  testimony  to  which  we 
are  judicially  warranted  in  giving  credit, 
the  plaintiff  has  no  doubt  established  a 
title  to  relief.  Mrs.  Jorden,  according  to 
this  evidence,  certainly  bound  herself,  for 
a  valuable  consideration,  never  to  enforce 
the  bond  against  the  plaintiff.  It  was,  at 
least,  doubtful  whether  Mr.  Money,  the 
father,  had  not  the  power  of  defeating  Mrs. 
Jorden's  title  to  the  Midnapore  property. 
The  evidence  to  which  I  have  referred  goes 
to  shew  that  he  agreed  with  Mrs.  Jorden 
shortly  before  the  marriage,  and  with  a 
view  to  his  son's  interests  on  that  event, 
that  her  title  to  the  Midnapore  property 
should  never  be  disturbed,  in  considera- 
tion of  an  agreement  at   the  same    time 
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entered  into  by  her,  that  she  would  never 
enforce  the  bond.  This  would  be  a  valid 
contract,  whether  in  truth  Mrs.  Jorden's 
title  to  the  Midnapore  property  could  o 
could  not  be  questioned.  The  doubt  ex-» 
isting  on  the  subject  was  a  sufficient  con- 
sideration, as  was  established  by  the  case 
of  Haigh  v.  Brooks^  referred  to  by  my 
learned  Brother  in  the  course  of  the  argu- 
ment. If,  therefore,  it  is  made  out  by 
evidence  on  which  this  Court  can  safely 
and  properly  act,  that  this  agreement  was 
in  fact  come  to,  then  undoubtedly  the 
plaintiff  is  entitled  to  the  relief  he  asks. 
But  I  feel  great  difficulty  in  saying  that 
this  is  evidence  on  which,  according  to 
the  doctrine  of  this  Court,  it  is  open  to 
us  to  act.  The  evidence  of  contract  rests 
on  the  testimony  of  Mr.  Money  alone,  not 
confirmed,  in  my  opinion,  by  surrounding 
circumstances,  and  positively  denied  by 
the  answer,  and  cannot  be  relied  upon 
consistently  with  the  rules  of  this  court. 
The  rule  of  the  court  acted  upon  from  the 
earliest  times  on  this  subject  is  clear.  It 
is  stated  by  Lord  Eldon,  in  Evam  v. 
BiekneU  (4).  "  A  defendant,"  Lord  Eldon 
says,  "  in  this  court  has  the  protection  aris- 
ing from  his  own  conscience  in  a  degpree 
in  which  the  law  does  not  affect  to  give 
him  protection.  If  he  positively,  plainly, 
and  precisely  denies  the  assertion,  and  one 
witness  only  proves  it  as  positively,  clearly, 
and  precisely  as  it-  is  denied,  a  court  of 
equity  will  not  act  upon  the  testimony 
of  that  witness."  The  alleged  agreement, 
then,  being  as  positively  denied  by  Mrs. 
Jorden,  as  it  is  affirmed  by  Mr.  Money, 
is  there  anything  in  the  testimony  or  in 
the  surrounding  circumstances  enabling  the 
Court  to  say  it  will  disregard  the  answer, 
and  act  on  the  evidence  of  a  single  witness  ? 
I  confess  I  think  not. 

Having  thus  stated  my  reasons  I  have 
only  to  add  that  I  can  feel  no  regret  in 
knowing  that  my  doubts  will  not  influ- 
ence the  decision,  as  my  learned  Brother, 
being  of  opinion  that  the  decree  of  the 
Master  of  the  Rolls  is  right,  it  will  remain 
unaltered. 


L.C. 
May  22,  26 


.} 


LUMLEY  V,  WA6N£R. 


(2)  6  Vat.  184. 


Injunctumr-^Negative  Covenant. 

MdUe.  J.  W,  agreed  in  writing  trith^  Z. 
thaif  for  certain  considerations  therein  ex- 
pressed,  she  would  sing  and  perform  at  his 
theatre  for  a  specified  period;  and  that^ 
during  her  engagement  with  Z,  she  would 
not  sing  elsewhere  without  his  licence  in 
writing,  Afterwards,  /•  W,  contracted 
with  6.  to  sing  and  perform  at  his  theatre 
during  the  period  specified  in  her  engage- 
ment with  Z.  Upon  bill  by  Z.  praging 
simply  that  J,  W.  might  be  restrained  from 
tinging  and  performing  elsewhere  than  at  his 
theatre  during  the  period  specified,  the  Court 
granted  an  if^nction  accordingly, 

fVhere  a  contract  contains  covenants  to  do 
certain  acts,  and  also  to  abstain  firom  doing 
certain  other  acts,  the  Court  has  jurisdiction 
to  restrain  the  breach  of  the  negatipe  cove-' 
nants,  though  there  may  be  no  jurisdiction  to 
specifically  perform  the  affirmative  covenants, 
— Kemble  v.  Kean  (1)  and  Kimberley  i?. 
Jennings  (2)  disapproved  of. 

But  in  such  cases  the  Court  wiU  decline 
to  interfere  where  the  jurisdiction  cannot  be 
beneficially  exercised,  as  in  Collins  o.  Plumb 
(3),  or  where  its  exercise  would  work  ij^'w- 
tice,  as  in  a  case  where  the  consideration  for 
the  negative  covenant  of  the  one  party  is  the 
affirmative  covenant  of  the  other  party,  which 
latter  the  Court  cannot  specifically  perform 
—Hills  V.  CroU  (4). 

In  November  1851,  Joanna  Wagner 
and  Albert  Wagner  her  father,  by  Dr. 
Joseph  Bacher  as  their  agent,  entered 
into  an  agreement  in  writing  with  B. 
Lumley,  the  plaintiff,  in  the  French  lan- 
guage, which,  as  translated,  was  as  fol- 
lows : — 

"The  undersigned,  Mr.  B.  Lumley, 
possessor  of  Her  Majesty's  Theatre  in 
London,  and  of  the  Italienne  at  Paris,  of 
the  one  part,  and  Mdlle.  Joanna  Wagner, 
cantatrice  of  the  Court  of  His  Majesty  the 

(1)  eSim.  S3d. 

(2)  Ibid.  340 ;  8.  c  5  Law  J.  lUp.  (ka)  Chaac 
115. 

(3)  16  Veil.  454. 

(4)  2  Phil.  60;  s.  c.  14  Law  J.  Rep.  (nj.)  Chine. 
444. 
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King  of  Prussia,  with  the  consent  of  her 
father,  Mr.  Albert  Wagner,  residing  at 
Berlin,  of  the  other  part,  have  concerted 
and  concluded  the  following  contract: — 
First,  Mdlle.  J.  Wagner  binds  herself  to 
sing  three  months  at  the  theatre  of  Mr. 
Lumley,  Her  Majesty's  at  London,  to  date 
from  the  1st  of  April  1852  (the  time  neces* 
sary  for  the  journey  comprised  therein) 
and  to  give  the  parts  following — 1.  Romeo, 
'Montecchi';  2.  Fides,  *Prophdte*;  3.  Ta- 
ietUine,  *  Huguenots' ;  4.  jinna,  '  Don 
Juan' ;  5.  Alice,  *  Robert  le  Diable' ;  6.  An 
opera  chosen  by  common  accord.  Second, 
the  three  first  parts  must  necessarily  be*- 
1.  Romeo;  2.  Fides;  8.  Valentine,  8cc.  &c» 
Third,  these  six  parts  belong  exclusively 
to  Mdlle.  Wagner,  and  any  other  cantatrice 
shall  not  presume  to  sing  them  during  the 
three  months  of  her  engagement.  If  Mr. 
Lumley  happens  to  be  prevented  by  any 
cause  whatever  from  giving  these  operas, 
he  is  nevertheless  held  to  pay  to  Mdlle.  J. 
« Wagner  the  salary  stipulated  lower  down 
for  the  number  of  her  parts,  as  if  she  had 
sung  them.  Fourth,  in  the  case  where 
Mdlle.  J.  Wagner  should  be  prevented  by 
reason  of  illness  in  singing  in  the  course  of 
a  month  as  often  as  it  has  been  stipulated, 
Mr.  Lumley  is  bound  to  pay  the  salary 
only  for  the  parts  sung.  Fifth,  Mdlle.  J. 
Wagner  binds  herself  to  sing  twice  a  week 
during  the  run  of  the  three  months ;  how- 
ever, if  she  herself  was  hindered  from  sing- 
ing twice  in  any  week  whatever,  she  will 
have  a  right  to  give  at  a  later  period  the 
omitted  representation.  Sixth,  if  Mdlle. 
J.  Wagner,  fulfilling  the  wishes  of  the 
direction,  consent  to  sing  more  than  twice 
a  week  in  the  course  of  three  months,  this 
last  will  give  to  Mdlle.  J.  Wagner  50/. 
sterling  for  each  representation  extra. 
SevenUi,  Mr.  Lumley  engages  to  pay 
Mdlle.  Wagner  a  salary  of  400/.  sterling 
per  month,  and  payment  will  take  place  in 
such  manner  that  she  will  receive  100/. 
sterling  each  week.  Eighth,  Mr.  Lumley 
will  pay  by  letters  of  exchange  to  Mdlle. 
Wagner  at  Berlin,  on  the  15  th  of  March 
1852,  the  sum  of  300/.  sterling,  a  sum 
which  will  be  deducted  from  her  engage- 
ment, in  his  retaining  100/.  each  month. 
Ninth,  in  all  cases,  except  that  where  a 
verified  illness  would  place  upon  her  a 
hindrance,  if  Mdlle.  J.  Wagner  shall  not 


arrive  in  London  eight  days  after  that  from 
whence  dates  her  engagement,  Mr.  Lumley 
will  have  a  right  to  regard  the  non-appear- 
ance as  a  rupture  of  the  contract,  and  will 
be  able  to  demand  an  indemnification. 
Tenth,  in  the  case  where  Mr.  Lumley 
should  cede  his  enterprise  to  another,  he 
has  the  right  to  transfer  this  contract  to 
his  successor,  and,  in  that  case,  Mdlle. 
Wagner  has  the  same  obligations  and  the 
same  rights  towards  the  last  as  towards 
Mr.  Lumley. 

**  (Signed)     Joanna  Wagner. 
Albert  Wagner." 
"  Berlin,  Nov.  9,  1851." 

Shortly  after  the  execution  of  the  above 
contract  Dr.  Bacher  produced  the  same  to 
Mr.  Lumley  in  Paris,  whereupon  the  latter 
objected  that  it  did  not  contain  the  usual 
clauses  prohibiting  Mdlle.  Wagner  from 
singing  or  performing,  during  her  engage- 
ment with  Mr.  Lumley,  in  any  other  place 
in  England  without  his  consent,  where- 
upon Dr.  Bacher,  on  the  15  th  of  Novem- 
ber, as  agent  of  the  Wagners,  added  thereto 
a  clause  to  the  following  effect  :— 

"Mdlle.  Wagner  engages  herself  not 
to  use  her  talents  at  any  other  theatre, 
nor  in  any  concert  or  reunion,  public  or 
private,  without  the  written  authorization 
of  Mr.  Lumley.— (Signed)  Dr.  Joseph 
Bacher,  for  Mdlle.  Joanna  Wagner,  and 
authorized  by  her." 

Early  in  March  the  Wagners  wrote  to 
Mr.  Lumley,  requesting  an  enlargement 
of  the  time  ifor  the  lady's  appearance  in 
London,  which  was  consented  to.  Sub- 
sequently, on  the  5th  or  6th  of  April, 
Mdlle.  Wagner  and  her  father  entered  into 
an  agreement  with  the  defendant  Gye, 
whereby  it  was  agreed  that  they  should 
abandon  the  contract  with  Mr.  Lumley, 
and  that  the  defendant,  Mdlle.  Wagner 
should  sing  at  the  "  Royal  Italian  Opera," 
Covent  Garden,  instead  of  "  Her  Majesty's 
Theatre."  The  bill  was  filed  on  the  22nd 
of  April  1852,  by  Mr.  Lumley,  against 
Mdlle.  Wagner,  Albert  Wagner,  and  F. 
Gye,  praying  that  the  defendant  Joanna 
Wagner  might  be  restrained  by  injunction 
from  singing  and  performing,  or  singing  at 
the  Royal  Italian  Opera,  Covent  Garden, 
or  at  any  other  theatre  or  place,  without 
the  sanction  or  permission  in  writing  t>f 
the  plaintiff  during  the  existence  of  the 
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agreement  with  the  plaintiff  mentioned  in 
the  bill.  The  Vice  CbanceUor  Parker,  on 
the  9th  of  May,  granted  the  injunction  in 
the  terms  of  the  prayer ;  and  the  defendants 
now  moved  to  dissolve  it. 

Mr.  Bethellf  Mr,  MalinSf  and  Mr.  Mar^ 
tindale^  for  the  motion. 

Mr,  Bacon  and  Mr,  Hislop  Clarke^ 
contr^. 

The  following  cases  were  cited  : — 

Martin  v.  NutJcin,  2  P.  Wms.  266. 
Robinson  v.  Lord  Byron,  1  Bro.  C.C. 

588  ;  s.  c.  2  Cox,  4. 
Morris  v.  Colman,  18  Ves.  437. 
Kemble  v.  Kean,  6  Sim.  333. 
Kimherley  v.  Jennings,  6  Ibid.  340 ; 

s.  c.  5  Law  J.  Rep.  (n.s.)  Chanc. 

115. 
Gervais  v.  Edwards,  2  Dr.  &  War.  80. 
French  v.  Macale,  Ibid.  269. 
Barret  v.  Blagrave,  5  Ves.  555. 
CoUins  V.  Plumb,  16  Ibid.  454. 
Clark  V.  Price,  2  Wils.  C.C.  257. 
Baldwin  v.  the  Society  for  the  Diffusion 

of  Useful  Knowledge,  9  Sim.  393. 
Hooper  v.  Brodrick,  1 1  Sim.  47  ;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  321. 
Rolfe  V.  Rolfe,  15  Sim.  88. 
Whittaker  v.  Howe,  3  Beav.  383. 
Dietrichsen  v.  Cabbum,  2  Phil.  52. 
Hills  V.  Croll,  2  Phil.  60 ;  s.  c.  14  Law 

J.  Rep.  (n.s.)  Chanc.  444. 
Smith  V.  Fromont,  2  Swanst.  330. 
Stacker  v.  Brockelbank,  3  Mac.  &  G, 

250;   S.C.    20  Law  J.    Rep.  (n.s.) 

Chanc.  401. 
Swallow  V.  Wallingford,  12  Jur.  403. 

The  Lord  Chancellor.  —  This  case 
arises  out  of  a  very  simple  contract.  With- 
out considering  for  a  moment  the  diffi- 
culties which  have  been  raised  by  the 
conduct  of  the  parties,  and  independently 
of  the  question  of  law,  the  contract  simply 
is,  that  this  young  lady  should  sing  at 
the  Queen's  Theatre,  for  a  certain  number 
of  nights,  and  that  she  should  not  sing 
elsewhere  during  (for  that  is  the  true 
construction  of  it)  that  period.  Nothing 
can  be  more  simple  than  the  case  on  which 
I  have  to  decide  the  points  of  law  that 
h&ve  now  been  so  elaborately  and  so  well 
argued.  As  I  can  understand  the  objection, 


it  is  this :  that  there  is  no  case  in  which 
this  Court  can — ^that  is,  in  which  this  Court 
ought  to — ^grant  an  injunction,  unless  in 
cases  that  are  connected  with  specific  per- 
formance, or  cases  where,  if  the  injunction 
is  to  compel  a  party  to  forbear  from  doing 
an  act,  or  to  compel  a  party  not  to  perform 
an  act,  the  injunction  will  execute  the 
whole  of  the  agreement  or  the  whole  of 
that  which  remains  to  be  performed.  With- 
out going  into  other  cases  of  injunction,  I 
understand  that  to  be  the  precise  case  that 
is  now  presented  before  the  Court.  The 
point,  therefore,  first  is,  how  that  stands 
upon  principle;  and,  in  the  next  place, 
how  it  stands  upon  authority.  Before  I 
consider  it  upon  principle,  I  will  refer  to 
two  or  three  of  the  cases  that  have  been 
cited  by  the  defendants,  the  appellants, 
in  support  of  the  argument. 

The  first  case  was  that  of  Martin  v. 
Nutkin,  where  an  injunction  was  granted 
to  prevent  the  ringing  of  a  bell.     That 
was  a  case  in  which  the  Court  did  issue 
an  injunction  restraining  an  act  from  being 
done,  which  can  in  no  respect  be  consi- 
dered as  a  case  in  which  the  Court  could 
have  granted  a  specific  performance;  but 
that  case  falls  within  the  second  of  the 
class  of  cases  which  the  defendants  admit 
are  proper  cases   for  the  interference  of 
the  Court,  because  there  the  ringing  of 
the  bell  had  been  agreed  to  be  suspended 
by   the  churchwardens,  who  represented 
the  parish,  in  consideration  of  money  paid 
by  Martin  and  his  wife  in  the   erection 
of  a   cupola  and   clock   and  so  on,   the 
price  in  fact  stipulated  for  by  the  parish 
in  consequence  of  their  relinquishing  the 
great  enjoyment    of    constantly    hearing 
the  church   bell  ringing  at  five   o'clock 
every  morning  at  certain  periods  of  the 
year.     In  that  case,  the  parish  accepted 
the  benefit,  but  refused  the  compensation. 
Lord  Macclesfield  granted  an  injunction, 
and    the   Lords   Commissioners,    on    the 
hearing  of  the  cause,  continued  the  injunc- 
tion during  the  lives  of  Martin  and  his 
wife.     That  is  a  case  in  which  the  Court 
did  grant  an  injunction  to  prohibit  a  party 
from  doing  an  act,  in  which   this  Court 
could  never  have  interfered  by   way  of 
directing  a  specific  performance.  The  next 
case  referred   to   is  Barret   v.    Blagrave, 
which  came  before  Lord  Rossi vn.     There 
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a  lease  had  been  granted  by  the  proprietors 
of  Vauxhall  Gardens,  with  a  negative  sti- 
pulation that  the  tenant  of  the  house  was 
to  do  no  act  to  damage  the  custom  or 
business  of  Vauxhall  itself.  After  some 
time  the  proprietor  of  Vauxhall  filed  a  bill 
for  an  injunction  against  the  then  tenant 
of  the  house  for  breaking  that  stipulation, 
and  Lord  Rosslyn  granted  an  injunction  ; 
but  Mr.  Bethell  observes,  how  remarkable 
are  the  words  which  Lord  Rosslyn  made 
use  of ;  for  he  said  it  was  a  case  of  specific 
performance.  Next,  a  case  is  referred  to 
that  came  before  Lord  Eldon,  where  he 
dissolved  the  injunction ;  there  being  so 
much  acquiescence,  he  said  that  the  Court 
could  not  interfere,  but  he  also  treated  it 
as  a  case  of  specific  performance. 

So  far  as  the  words  go,  the  decisions  of 
those  eminent  men  would  seem  to  justify 
the  argument  addressed  to  me.  But  what 
is  the  fact  with  respect  to  the  case  decided 
by  Lord  Rossl3m?  The  granting  of  the 
injunction  was,  in  that  case,  a  specific 
performance;  because  the  prohibition, 
preventing  the  man  from  doing  the  act, 
does  as  effectually  make  him  perform  his 
agreement,  as  if  the  Court  compelled  him 
to  do  the  act  by  compelling  the  direct  per- 
formance of  it.  The  Court  said,  you  shall 
not  open  your  house  as  a  house  of  enter- 
tainment. That  was  the  performance  of 
the  agreement  in  substance,  because  the 
man  could  not  then  do  the  act  complained 
of.  Therefore,  the  term  "  specific  per- 
formance" was  aptly  applied  to  such  a  case ; 
but  not  in  the  sense  addressed  to  me  under 
the  first  general  head.  It  is  no  objection 
to  this  jurisdiction  to  say,  that  the  remedy 
is  at  law  ;  the  decision  in  Robinson  v.  Lord 
Byron  is  a  clear  illustration  of  that.  There 
the  remedy  was  at  law  ;  but  this  Court  felt 
no  difficulty  in  restraining  Lord  Byron  from 
abusing  the  right  of  the  head  of  the  water 
which  he  had.  There  are  cases,  such  as 
that  cited  for  the  appellants,  Collins  v. 
Plumb,  in  which  the  power  was  not  exer- 
cised ;  but  it  was  there  admitted  that  the 
Court  had  the  power  of  preventing  the  act 
from  being  done ;  though  the  power  will 
not  be  exercised,  because  it  cannot  be 
exercised  properly  or  beneficially.  The 
negative  covenant  not  to  sell  water  was 
not  enforced  by  Lord  Eldon,  not  because 
he  had  any  doubt  of  the  jurisdiction,  but 


because  it  was  impossible  to  measure  the 
damage  sustained  by  the  different  parties, 
and  from  the  nature  of  it  the  Court  could 
not  interfere.  The  learned  Judge  did  not 
mean  to  break  in  on  the  general  rule, 
whatever  it  may  be ;  but  refused  to  exer- 
cise the  jurisdiction  on  very  sufficient 
grounds. 

I  took  the  liberty  of  calling  counsel's 
attention  to  those  familiar  cases  of  attor- 
nies'  clerks  and  surgeons'  or  apothe- 
caries' apprentices  and  the  like,  that 
are  frequently  arising  in  this  court.  On 
what  principle  are  they  decided?  I  am 
told  that  they  are  decided  upon  this  prin- 
ciple :  that  they  arise  out  of  benefits 
received  and  out  of  concluded  contracts, 
and  that,  therefore  the  prohibition  finishes 
everything  and  brings  it  within  the  second 
category.  I  do  not  apprehend  the  juris- 
diction of  the  Court  depends  upon  that. 
Take  the  case  of  landlord  and  tenant. 
When  that  relation  is  fixed  and  consum- 
mated by  the  contract  and  by  the  lease 
executed,  what  is  there  to  make  that  case 
differ  from  any  other?  No  doubt,  in  a 
contract  to  grant  a  lease,  there  might  be  a 
specific  performance ;  but  the  lease  being 
executed  with  a  negative  covenant  not  to 
do  a  particular  act,  the  moment  you  are 
called  upon  to  perform  that  covenant  by 
inhibition,  you  have  to  deal  upon  that 
covenant  alone.  And  scarcely,  I  think, 
a  case  has  occurred  in  this  court  in  that 
relation,  in  which  there  were  not  many 
stipulations  afiirmative  remaining  to  be 
performed  in  the  very  contract  from  which 
the  Court  picks  out  this  particular  negative 
covenant  for  the  purpose  of  enforcing  it 
by  prohibition.  In  leases  there  are  often 
twenty  affirmative  covenants,  and,  perhaps, 
but  one  negative  covenant,  that  the  tenant, 
for  example,  is  not  to  cut  timber  trees, 
or  lop  them,  or  do  any  similar  act.  The 
Court  does  not  ask  what  remains  to  be 
performed  under  the  contract;  but  the 
Court  gives  effect  to  the  negative  contract, 
and  specifically  executes  it  by  prohibition. 
All  these  cases  are  in  direct  contradiction 
of  the  rules  that  have  been  so  elaborately 
pressed  upon  me. 

This  is  a  mixed  case:  but  of  this 
nature ;  it  consists  not  of  two  acts  to  be 
done  by  each  of  the  parties ; — not  that 
Mr.  Lumley   is  to  do  one  act,  and  the 
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young  lady  is  to  do  another,  but  the 
acts  are  to  be  done  by  the  young  lady 
alone.  The  one  is  ancillary  to  the  other; 
they  are  co-equal  and  co-existent,  and 
operate  together,  and  not  in  opposition. 
She  says,  "  I  will  sing  for  three  months  at 
your  theatre,  and  during  that  time  I  will 
not  sing  for  any  one  else.'*  In  fact,  it  is 
one  contract,  and  according  to  all  sound 
and  judicious  construction,  and  according 
to  the  true  spirit  and  essence  of  men's  acts, 
an  agreement  to  perform  for  three  months 
at  one  theatre  must  necessarily  exclude 
the  right  to  perform  at  the  same  time  at 
another.  It  appears  that  according  to  the 
lady's  capacity  and  physical  powers,  she 
was  by  the  exertion  of  her  abilities  to  aid 
the  theatre  to  which  she  attached  herself; 
and  if  there  was  no  such  stipulation  not  to 
perform  at  another  theatre,  she  would  have 
broken  the  spirit  and  true  meaning  of  the 
contract  by  entering  into  this  other  con- 
tract. Let  us  see  for  a  moment  what  is 
the  principle  of  the  jurisdiction  of  the 
Court.  That  principle  is  to  bind  men's 
consciences  to  a  fair  and  liberal  perform- 
ance of  their  agreements.  I  have  always 
thought  you  may  attribute  a  great  deal  of 
the  right  feeling  and  fair  dealing  that 
exists  between  Englishmen  to  the  exercise 
of  this  jurisdiction.  Men  are  not  suffered 
by  the  law  of  this  country  to  depart  from 
their  contracts  at  their  pleasure.  It  does 
not  leave  the  party  with  ;whom  the  con- 
tract has  been  broken  to  the  mere  chance 
of  what  a  jury  may  give  in  the  shape  of 
damages,  but  it  enforces,  where  it  can, 
the  literal  performance  of  the  contract; 
and  this  1  believe  has  mainly  tended  to 
produce  the  good  faith  that  exists  to  a 
greater  extent  in  this  country  than  in 
many  others.  Although  the  jurisdic- 
tion of  the  Court  is  not  to  be  extended, 
a  Judge  would  desert  his  duty  if  he  did 
not  act  up  to  the  rule  which  his  prede- 
cessors have  laid  down  as  the  proper  exer- 
cise of  a  roost  valuable  and  wholesome 
jurisdiction.  Where  is  the  mischief  in  this 
case  of  exercising  that  jurisdiction  ?  It  is 
objected  that  if  I  refuse  this  application, 
I  exclude  this  lady  from  performing  at 
Covent  Garden,  when  I  cannot  compel  her 
to  perform  at  the  Queen's  Theatre.  I  can- 
not compel  her  to  perform,  of  course  ;  that 
is  a  jurisdiction  that  the  Court  does  not 


possess,  and  it  is  very  proper  that  it  should 
not  possess  that  jurisdiction ;  but  what 
cause  of  complaint  is  it  that  I  should  pre- 
vent her  from  doing  an  act  which  may 
compel  her  to  do  what  she  ought  to  do  ? 
— though  that  is  not  the  object  the  Court 
has  in  view ;  for  the  Court  cannot  indirectly 
do  a  thing,  and  I  disclaim  doing  a  thing 
indirectly  which  I  cannot  do  directly.  In 
my  opinion  this  is  a  proper  case  for  inter- 
ference, and,  though  I  cannot  compel  the 
execution  of  the  whole  of  the  contract,  I 
leave  nothing  unaccomplished  by  my  order 
which  I  hold  it  is  in  the  power  of  the  Court 
to  accomplish.  She  will  be  committed  to 
prison  by  this  Court  if  she  does  any  act  in 
breach  of  this  injunction ;  and  it  will  have 
this  effect :  by  preventing  her  from  doing 
the  act,  there  will  be  no  case,  in  an  action 
by  Mr.  Lumley  against  her,  for  such  an 
amount  of  vindictive  damages  as  a  jury 
might  probably  be  disposed  to  give,  if  she 
exercised  her  talents  in  the  rival  theatre. 
It  appears  to  me  that,  in  granting  the 
injunction,  I  shall  do  nothing  contrary  to 
the  settled  rule  of  the  Court,  but  merely 
carry  out,  as  far  as  I  can,  the  whole  power  of 
the  Court  on  one  subject,  which  fortunately 
has  a  bearing  upon  another  subject  whidi 
I  cannot  directly  touch. 
'  This  case  has  been  elaborately  aigned 
upon  the  authorities.  I  bow  to  the  autho* 
rities.  I  mean  to  execute  the  authorities ; 
I  am  giving  no  authoritative  decision  from 
myself;  I  mean  to  follow  the  current  of 
authority  of  my  predecessors;  to  weigh 
their  opinions  where  there  is  a  difference 
of  opinion  between  the  Judges,  that  have 
preceded  me,  calmly  and  patiently  to 
consider  them,  and  to  arrive  at  the 
best  conclusion  I  can  as  to  the  mean- 
ing to  be  drawn  from  the  various 
expressions  which  I  find  in  those  deci- 
sions. With  respect  to  the  case  of  Marrk 
V.  Coiman^  it  was  said  that  Lord  Eldon 
had  decided  that  case  as  a  case  of  partner- 
ship, but  he  did  not  exclusively  decide  it 
as  a  case  of  partnership ;  and  I  have  come 
to  a  clear  conclusion  that  Lord  Eldon 
would  have  granted  the  injunction  in  that 
case,  though  it  had  not  been  a  case  of 
quasi-partnership.  The  case  of  Clark  v. 
Price  does  not  apply,  for  there  was  no 
negative  stipulation,  and  therefore  Loid 
Eldon  very  properly  refused  an  injunction. 
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As  to  tbe  case  of  Kemble  y.  Kean,  decided 
by  Sir  L.  Shadwell  (of  whom  I  wish  it  to 
be  understood  that  I  speak  with  the  highest 
lespect),  I  should  have  come  to  a  different 
conclusion;  for  there  was  in  that  case  a 
negative  covenant.  My  apprehension  is 
that  the  case  of  Keimble  v.  Kean  was 
wrongly  decided,  and  could  not  be  main- 
tained. That  learned  Judge  followed  that 
decision  up  in  Kimberley  v.  Jennings ;  but 
with  great  submission,  it  appears  to  me 
that  the  whole  of  the  authority  of  Vice 
Chancellor  Shadwell  is  removed  by  him- 
self, and  I  think  the  case  of  Rolfe  v.  Rolfe 
displaces  the  entire  of  his  authority  upon 
this  question.  In  the  case  which  has  been 
referred  to,  Hooper  v.  Brodrickf  though 
the  Court  would  not  enforce  the  affirmative 
covenant,  yet  it  would  have  restrained  the 
defendant  fi-om  breach  of  the  negative 
covenant.  This  case  is  directly  against 
the  appellants.  In  Smith  v.  Fromontj  there 
was  no  negative  covenant,  and  conse- 
quently it  does  not  bear  upon  this  ques- 
tion. An  observation  has  been  made  upon 
an  opinion  of  my  own  in  Ireland,  Gervais 
V.  Edwards^  and  I  abide  by  that  opin- 
ion. There  the  whole  case  was  properly 
a  case  of  specific  performance ;  but,  from 
the  nature  of  the  contract  itself,  there  was 
a  portion  that  could  not  be  executed.  It  is 
said  that  in  HiUs  v.  CroU,  Lord  Lyndhurst 
refused  to  enforce  by  injunction  a  negative 
contract.  But  I  find  in  that  case,  that  while 

A.  was  to  supply  B.  with  certain  acids,  and 

B.  was  not  to  get  the  acids  anywhere  else, 
there  was  no  power  to  compel  A.  to  supply  B. 
with  the  acids ;  and  therefore  B.'s  manu- 
facture might  be  paralyzed,,  and  he  might 
be  ruined  if  A.  did  not  supply  him ;  there- 
fore Lord  Lyndhurst  said,  I  cannot  inter- 
fere. It  is  supposed  that  Lord  Lyndhurst 
improperly  applied  there  the  rule  that  was 
properly  applied  in  Gervais  v.  Edwards; 
but  he  did  not  improperly  apply  it ;  as  he 
could  not  enforce  an  affirmative  covenant 
with  respect  to  one  part,  he  would  not 
enforce  a  negative  covenant  as  to  the  other, 
for  by  doing  so  he  might  ruin  the  man. 
With  respect  to  the  case  of  Dietriehsen  v. 
Cabhurnf  I  wholly  deny  that  it  was  a  case 
of  partnership ;  it  was  strictly  a  case  of 
principal  and  agent,  and  it  was  only  be- 
cause there  was  that  negative  contract  that 
the  Court  gave  effect  to  it. 


The  clear  result  from  all  those  cases  in 
my  mind  is,  that  the  point  of  law  has  been 
properly  decided  in  the  court  below,  and 
that  I  must,  as  regards  that  point,  affirm  the 
decision.  As  there  has  been  so  much  con- 
troversy about  the  case,  I  am  not  sorry 
that  it  has  been  brought  here  for  further 
consideration.  Whether  my  opinion  is 
enough  to  settle  the  point  is  another  ques- 
tion ;  but  I  entertain  no  doubt  whatever 
upon  it.  It  was  thought  n^essary,  also, 
to  go  into  the  merits,  and  it  was  insisted 
that  if,  upon  the  merits,  I  ought  not  to 
give  relief  to  Mr.  Lumley,  I  should  not 
interfere,  even  if  the  point  of  law  was  in 
his  favour.  The  merits  rest  upon  two 
points :  first  of  all,  that  there  was  an  abuse 
of  confidence  on  the  part  of  Dr.  Bacher, 
who  was  constantly  represented  to  be  the 
paid  agent  of  Mr.  Lumley,  of  which  there  is 
no  evidence ;  though  the  fair  inference  is, 
that  Dr.  Bacher  is  not  a  gentleman  so  very 
fond  of  music  as  to  be  travelling  over  the 
Continent  with  two  terms  in  his  pocket 
without  getting  some  payment  for  his 
trouble.  It  is  always  desirable  to  avoid 
harsh  representations,  and  there  has  been 
a  wilful  charge  of  misrepresentation  against 
Dr.  Bacher  by  this  young  lady  and  her 
father.  I  never  saw  a  case  in  which  there 
was  less  foundation  for  that  charge.  The 
young  lady  got  introduced  to  Dr.  Bacher, 
and  she  was  so  anxious  that  he  should 
ascertain  her  musical  talents  that,  as  he 
had  no  opportunity  of  seeing  her  in  public, 
she  sang  to  him  in  private,  that  he  might 
represent  her  vocal  abilities  to  tne  pro- 
prietors of  theatres ;  and  Dr.  Bacher,  ap- 
proving of  Mdlle.  Wagner's  abilities,  put 
himself  in  communication  with  Mr.  Lumley 
and  with  the  director  at  that  time  of  the 
French  Opera  House  in  Paris,  to  procure 
her  engagements.  This  case  admits  of  no 
doubt  as  regards  this  transaction.  Mr. 
Lumley  had  a  printed  form  of  agreement, 
containing  many  onerous  penalties,  no 
doubt,  and  containing  the  precise  provision 
on  the  introduction  of  which  into  the 
agreement  the  charge  of  misconduct  is 
founded.  That  printed  form  was  signed 
by  Mr.  Lumley  and  sent  to  the  Wagners. 
The  provision  was  not  introduced  to  de- 
ceive the  young  lady,  because  it  was  con- 
tained in  the  general  form  of  agreement 
entered  into  by  Mr.  Lumley ;  and  when 
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the  young  lady  and  her  father  received  the 
document,  with  which  they  were  dissatis- 
fied, they  inust  have  known  that  it  was  the 
common  and  usual  form  of  agreement  used 
hy  him.  The  father  appears  to  he  as 
capable  of  drawing  an  agreement  as  Mr. 
Lumley.  He  repudiated  Mr.  Lumley's 
agreement,  and  drew  the  agreement  now 
hefore  me,  and  excellently  well  drawn  it 
is ;  and  I  never  knew  a  man  so  unlikely 
to  he  deceived  by  the  introduction  of  a 
term  of  which  he  did  not  approve.  Dr. 
Bacher  took  back  the  agreement  drawn  up 
hy  the  lady's  father  to  Mr.  Lumley,  and 
the  provision  being  omitted  he  added  it, 
stating  that  he  was  authorized  by  Mdlle. 
Wagner  to  do  so.  The  Wagners  do  not 
tell  us  when  they  received  that ;  hut  it  is 
perfectly  clear  that  they  received  it  before 
the  several  letters  now  before  the  Court ; 
and  in  no  one  of  those  letters  do  they 
reject  the  term  that  has  heen  introduced. 
Mdlle.  Wagner  and  her  father  grumble 
about  its  introduction ;  but  the  fact  of 
finding  fault  with  it  without  saying  they 
will  not  be  bound  by  it,  is  an  acquiescence. 
They  had  full  opportunity  to  reject  the 
contract ;  but  instead  of  rejecting  it,  they 
accepted  it.  It  is  much  too  late  now  to 
raise  any  objection  on  that  ground,  and 
therefore  I  overrule  fhat  objection. 

The  remaining  objection  is  a  very 
simple  one.  It  appears  that  a  sum  of  300/. 
was  to  be  paid  to  this  young  lady  on  a  day 
named;  and  I  am  told  by  the  decision 
of  the  Court  below  that  that  was  not  a 
reciprocal  obligation,  that  that  was  an  in- 
dependent contract;  in  which  I  cannot 
agree ;  and  certainly  so  far  I  shall  come 
to  a  different  conclusion.  Mr.  Lumley 
could  never  have  come  here  unless  he  set 
himself  right  by  tendering  the  300/.  which 
he  had  agreed  to  pay  within  a  reasonable 
time.  I  am  certainly  of  opinion  that  Mr. 
Lumley  was  bound  to  pay  the  300/.  before 
he  could  enforce  the  contract ;  and  the 
question  is,  when  he  was  bound  to  pay  it. 
By  the  original  contract  he  was  to  pay  it 
by  a  given  day  in  March ;  but  before  that 
day  arrived  the  young  lady  and  her  father 
applied  to  Mr.  Lumley  to  enlarge  the  terms 
of  the  contract.  He  accedes  to  that,  and 
the  father  writes  to  him,  saying  where  he 
is  to  send  the  money.  In  the  mean  time  a 
letter  was  written  by  Dr.  Bacher,  on  the 


9th  of  March,  to  the  Wagners,  saying  he 
had  the  300/.  to  pay  Mdlle.  Wagner,  and 
asking  her  how  and  when  he  should  send 
it.  He  swears  particularly  to  the  contents 
of  that  letter,  and  he  swears  he  received  no 
answer  to  that  letter.  Now,  what  is  the 
allegation  of  the  other  side?  They  say 
they  remember  that  they  received  the  letter, 
but  contradict  in  the  flattest  terms  Dr. 
Bacher's  statement  with  regard  to  the  con- 
tents of  that  letter.  One  naturally  then 
calls  for  the  production  of  that  letter,  and 
I  am  not  satisfied  with  the  grounds  that 
have  been  given  for  the  non-prodaction  of 
that  letter.  I  need  not  repeat  my  reasons. 
I  have  stated  them  in  the  course  of  the 
argument;  but  then  it  is  said  that  Dr. 
Bacher  might  make  this  statement,  and 
declare,  if  the  letter  was  produced,  that  he 
had  forgotten  the  contents.  Now,  can 
there  be  any  stronger  proof  of  the  truth 
of  what  he  says  than  this,  that  he  made 
that  statement  when  he  had  reason  to  ex- 
pect that  the  letter  would  be  produced? 
He  did  not  know,  at  the  time  he  swore,  but 
that  it  was  in  existence,  and  might  be 
produced  the  next  moment  to  contradict 
him.  If  a  party  at  his  peril  makes  that 
statement,  when  the  other  party  merely 
says  in  reply,  "  The  contents  are  not  true, 
the  letter  is  in  my  depository  at  Berlin ; 
but  though  I  have  written  for  it,  and  other 
letters  have  been  sent  to  me,  that  letter 
has  not  been  sent,  and  I  have  no  doubt 
but  it  is  destroyed,"  nothing  can  be  more 
unsatisfactory  than  that  answer.  On  the 
18th  of  March  Mr.  Lumley  wrote  to  them, 
stating  that  Dr.  Bacher  had  undertaken  to 
pay  to  them  a  bill  of  exchange  for  300/., 
and  by  that  time  he  had  no  doubt  but  all 
was  in  order.  What  was  done  by  M. 
Wagner  and  hb  daughter?  They  never 
say  a  single  word  or  make  the  slightest 
complaint.  They  make  no  communication 
to  Mr.  Lumley  or  Dr.  Bacher,  but  quietly 
remain  satisfied,  the  money  being,  as  I 
suppose,  in  Dr.  Bacher*s  hands.  When 
the  necessity  for  producing  the  money 
arose,  the  sum  was  forthcoming.  It  is 
quite  clear  to  me  that  whatever  difiiculty 
there  might  be  in  raising  the  money, 
it  would  have  been  sent  as  a  matter  of 
course,  if  the  lady  had  insisted  upon  it.  I 
consider,  when  she  was  obtaining  a  £ivoar 
from  Mr.  Lumley  by  re-opening  the  contract. 
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which  could  only  be  done  by  the  compliance 
of  Mr.  Lnmley,  she  was  not  at  liberty  to 
lull  his  prudence  to  sleep  or  leave  him  under 
the  impression  that  the  bill  for  payment  to 
her  had  been  appropriated,  as  he  believed  it 
was.  Observe  what  happens  besides.  Very 
violent  affections  are  suddenly  raised  up 
between  persons  abroad  on  a  very  short 
acquaintance.  This  young  lady  suddenly 
becomes  attached  to  Dr.  Bacher,  she  calls 
herself  his  child,  she  says  no  person  had 
ever  such  a  chargk  d^affaires^  and  asks  him 
to  go  to  Hamburgh,  to  accompany  her  to 
London  to  fulfil  her  engagement, — ^though 
he  is  afterwards  represented  as  a  false 
friend.  He  writes  to  her  to  say  that  he 
will  do  so ;  but  not  a  word  is  said  by  her 
about  the  non-payment  of  the  money,  and 
then  the  money  would  have  been  perfectly 
in  time  to  answer  the  very  object  for  which 
it  was  agreed  to  be  paid.  Under  these 
circumstances,  this  gentleman  comes  to 
Hamburgh  to  accompany  the  young  lady 
to  London ;  but  instead  of  going  to  London 
for  that  purpose,  she  enters  into  an  agree- 
ment with  Mr.  Oye  on  the  5th  of  April, 
and  on  the  6th  she  goes  before  a  notary, 
and  makes  an  absurd  declaration  that  she 
is  released  from  her  previous  contract. 
But  this  Court  says  she  is  not  released  from 
her  contract ;  the  order  of  this  Court  is 
greater  than  the  release  of  the  notary,  and 
she  must  obey  the  order  of  this  Court. 
She  has  nothing  to  complain  of ;  it  is  en- 
tirely her  own  fault ;  she  wished  to  prevent 
the  money  being  paid  that  she  might  escape 
the  liability  to  perform  the  contract  that 
was  entered  into  with  good  faith  on  the 
other  side ;  and,  therefore,  though  finding 
no  £siult  that  the  point  of  law  was  raised,  I 
must  refuse  this  motion,  with  costs. 
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L.C. 
July  24,  27 

Dower — Equitable  Bar, 

In  the  deed  of  seitlementf  made  on  the 
marriage  of  E,  S,  an  aduk  female,  it  was 
recited,  that  **for  providing  a  competent 
jointure  and  provision  of  maintenance  for  the 
lady  in  ease  she  should  survive  her  hus^ 
hand"  the  father  of  T.  D,  the  intended 
husband,  had  paid  to  T.  D.  3,0001.,  and  the 
Niw  Sauss,  XXL—Ohavo. 


father  of  the  lady  had  paid  to  J.  Z).  8512. 
and  had  covenanted  to  pay  him  a  further 
sum  of  5002.  ;  and  that  it  had  been  agreed 
that  T.  D,  should  give  a  bond  to  the  trustees 
of  the  settlement,  conditioned  for  the  payment 
of  2,000/.  within  six  months  after  the  mar* 
riage ;  and  it  was  declared  that  the  trustees 
should  hold  the  2,0002.  upon  trusts  for  the 
benefit  of  the  husband  and  wife  for  their 
respective  lives  in  succession,  8^e,  T,  2). 
gave  the  bond  accordingly,  and  died,  leaving 
E,  S.  surviving  him,  having  paid  5002.  only 
in  discharge  of  the  bond.  After  the  mar* 
riage,  T,  D,  acquired  real  estate  which  he 
sold  during  the  coverture.  Upon  bill  by  the 
wife  against  the  purchaser,  claiming  dower : 
-^Held,  upon  appeal,  thai  the  settlement^ 
being  expressed  to  be  **for  providing  a  com-* 
petent  jointure,"  must  be  understood  to  be 
in  bar  of  dower ;  and,  reversing  the  decision 
below,  that  the  partial  non-payment  of  the 
money  secured  by  the  bond,  did  not  entitle 
the  widow  to  claim  against  the  purchaser  of 
the  husband*s  real  estates  her  dower  pro 
tanto. 

Equitable  bar  of  dower  depends  altogether 
upon  contract ;  and  has  no  analogy  to  legal 
bar  of  dower  under  the  Statute  of  Uses. 

The  observations  of  Sir  A.  Hart,  m 
Power  V.  Sheil  (1)  disapproved  of . 

By  a  deed  of  settlement,  dated  the  20th 
of  June  1810,  and  made  between  W.  Dyke 
of  the  first  part,  T.  W.  Dyke,  the  son  of 
the  said  W.  Dyke  of  the  second  part ; 
Elizabeth  Dyke,  the  plaintiff,  then  Eliza- 
beth Skinner,  of  the  third  part;  John  Skin- 
ner, the  father  of  the  said  EUzabeth  Skinner, 
of  the  fourth  part,  and  certain  trustees  of 
the  fifth  part,  reciting  an  intended  marriage 
between  Elizabeth  Skinner  and  T.  W. 
Dyke,  and  that  *'  in  consideration  of  the 
said  intended  marriage,  and  for  providing 
a  competent  jointure  and  provision  of 
maintenance  for  the  said  Elizabeth  Skin- 
ner in  case  she  should,  after  the  said  in- 
tended marriage,  survive  the  said  T.  W. 
Dyke,  and  for  securing  a  provision  for 
their  issue,"  the  said  W.  Dyke  had  paid 
to  the  said  T.  W.  Dyke  the  sum  of  8,0002.; 
and  that  John  Skinner  had  paid  to  the  said 
T.  W.  Dyke  the  sum  of  8512.  10*.,  and 
had  covenanted  that  his  executors  should 

(1)  1  Moll.  811. 
6Z 
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pay  to  the  said  T.  W.  Dyke  the  further 
sum  of  500/.  y  which  two  sums  were  the 
marriage  portion  of  the  said  Elizaheth 
Skinner ;  and  that  it  had  heen  agreed  that 
the  said  T.  W.  Dyke  should  give  his  hond 
to  the  said  trustees  in  the  penal  sum  of 
4,000/.  y  conditioned  for  the  payment  of 
2,000/.  with  interest  at  5/.  per  cent,  per 
annum,  within  six  months  from  the  solem- 
nization of  the  said  intended  marriage, 
upon  the  trusts  thereinafter  mentioned  ;  it 
was  declared  that  the  trustees  should  stand 
possessed  of  the  said  sum  of  2,000/.  upon 
trust  for  T.  W.  Dyke  for  life,  and,  after 
his  decease,  upon  trust  for  the  said  Eliza- 
beth Skinner  for  life ;  and,  after  the  de- 
cease of  the  survivor  of  them,  upon  trust 
for  the  issue  of  the  said  intended  marriage. 
At  the  date  of  the  settlement,  Eliza- 
beth Skinner  was  of  full  age.  T.  W. 
Dyke  gave  his  bond  to  the  trustees, 
of  even  date  with  the  settlement,  con- 
ditioned for  the  payment  of  2,000/., 
and  died  in  December  1846,  leaving  the 
plaintiff  (his  widow)  surviving  him ;  and 
at  the  time  of  his  death  there  had  been  paid, 
in  respect  of  the  said  bond,  the  simi  of 
484/.  18«.  and  no  more.  During  the  ex- 
istence of  the  coverture,  T.W.  Dyke  became 
seised  in  fee  simple  in  possession  of  certain 
real  estate  called  the  Bulford  estate,  con- 
taining seventy-two  acres  and  upwards, 
which  in  1831  he  sold  and  conveyed  to 
Richard  Cox.  In  1847,  the  devisees  in 
trust  of  R.  Cox  sold  and  conveyed  this 
estate  to  the  defendant  RendalL  The 
plaintiff  then  filed  her  bill,  praying  that  it 
might  be  declared  that  she  was  entitled  to 
dower  out  of  the  Bulford  estate,  and  that 
it  might  be  assigned  to  her  accordingly. 
The  defendant,  by  his  answer,  insisted  that 
she  was  barred  by  the  settlement  executed 
previously  to  her  marriage.  The  cause 
coming  on  for  hearing  before  Wigram,y.C.9 
a  reference  was  directed  to  the  Master  to 
inquire  and  state  what  settlement  was  made 
on  the  marriage,  and  whether  such  settle- 
ment was  productive  of  any,  and  what 
benefits  to  or  in  trust  for  the  plaintiff,  &c. 
The  Master  found  that  the  only  sum  paid 
in  respect  of  T.  W.  Dyke's  bond  for  2,000/. 
was  the  sum  of  484/.  18«.,  leaving  the 
residue  of  1,515/.  2$.  unpaid.  The 
cause  coming  on  for  further  directions, 
before  Knight  Bruce,y.C.,his  Honour  con- 


sidered that  he  was  bound  by  the  authorities 
to  hold  that  the  effect  of  the  words  in  the 
settlement,  '*for  providing  a  competent 
jointure  and  provision  of  maintenance  for 
the  said  £.  Skinner,"  was  to  shew  a  con- 
tract between  the  lady  and  her  intended 
husband,  that  in  consideration  of  the  pro- 
visions made  for  her  by  the  settlement,  she 
would  waive  her  right  to  dower :  but  that, 
the  consideration  being  unpaid,  the  plain- 
tiff had  a  lien  upon  her  dower  to  the  amotmt 
unpaid,  analogous  to  a  vendor's  lien  for 
unpaid  purchase-money ;  and  he  declared 
that  the  plaintiff  was  entitled  in  respect  of 
her  dower,  to  one-third  of  the  rents  of  the 
Bulford  estate,  not  exceeding  60/.  12i.  per 
annum  ;  being  the  interest,  at  4/.  per  cent, 
per  annum  on  the  sum  of  1,515/.  2^.,  the 
principal  remaining  due  upon  the  bond. 
The  defendant  appealed  from  this  decree. 

Mr,  Greene  and  Mr,  Fanee^  for  the  plain- 
tiff, in  support  of  the  decree. — ^Two  ques- 
tions arise :  first,  whether  there  was  any 
bar  of  dower  by  the  settlement;  and, 
secondly,  whether  the  provisions  of  the 
settlement  must  not  be  productive  to  the 
full  extent  intended,  in  order  to  make  a 
complete  bar  of  dower.  On  the  first  point, 
theViceChancellorconsidered  himself  bound 
by  the  case  of  Walker  v.  Walker  (2),  that 
the  provision  was  to  be  taken  in  bar  of 
dower.  But  that  case  did  not  raise  the 
question  ;  the  provision  there  made  being 
expressed  to  be  in  full  bar  of  dower.  A^ 
to  the  second  point ;  to  make  a  provision 
an  equitable  bar  of  dower,  you  must  fol- 
low, in  all  respects,  the  rules  as  to  a  legal 
bar ;  and,  therefore,  if  the  widow  be  evicted 
of  her  jointure,  she  is  restored  to  her  rights 
of  dower.  -  The  bar  will  not  take  effect 
unless  the  substituted  provision  be  made 
good;  Power  v.  Sheil.  This  is  no  case 
for  election;  for  the  widow  has  sold  her 
dower,  and  has  a  lien  upon  it,  as  in  the 
case  of  a  vendor  for  unpaid  purchase- 
money. 

Mr,  Malina  and  Mr,  Bird,  for  the  ap- 
pellant.— If  the  argument  for  the  plaindff 
is  sound,  a  purchaser  would  be  bound  to 
investigate,  not  only  whether  a  provision 
was  made  for  the  wife,  but  also  as  to  the 
solvency  of  the   husband;    whether  the 

(2)  1  Yes.  sen.  54. 
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jointure  fund  is  in  a  state  of  security,  8ce, 
In  fact  a  purchaser  would  not  be  safe  even 
after  the  wife  was  in  possession ;  for  she 
might  still  be  evicted.  But  the  law  is  not 
so— Ktsani  y.  Longdale,  cited  in  Tinney 
V.  Tinney  {Z\  Simpson  v.  Gutteridge  {4), 
The  case  of  Power  v.  Sheil  may  be  ex- 
plained by  the  fi&ct  that  the  dowress  there 
was  a  defendant ;  and  the  Court  refused  to 
interfere  against  her  by  injunction,  as  the 
jointure  had  &iled. 
Mr,  Greene  replied. 

The  Lord  Chancellor. — ^I  shall  not 
dispose  of  this  case  without  further  con- 
sideration. The  real  question  here  is, 
what  has  the  lady  contracted  for  ?  I  am 
much  inclined  to  think  that  the  real  con- 
sideration for  the  bar  was  the  payment  of 
the  3,000^.  by  W.  Dyke  to  the  husband. 
I  do  not  understand  Sir  A.  Hart*s  obser- 
vations in  Power  v.  Sheil;  for  I  think 
a  woman  may  do  a  very  wise  thing  in 
enabling  her  husband  to  deal  with  his 
estates.  My  impression  in  this  case  is, 
that  the  lady  has  chosen  her  security,  and 
upon  that  she  must  rely.  I  will,  however, 
look  through  the  authorities  again,  and 
give  my  judgment  on  Tuesday  morning. 

July  27. — The  Lord  Chancellor. — 
In  this  case  the  Vice  Chancellor  decided 
that  the  settlement  was  to  be  taken  in  bar 
of  dower,  and  so  far  the  decree  is  right. 
But  there  is  another  question  of  a  very 
different  nature,  namely,  whether  the  plain- 
tiff is  entitled  to  a  lien  upon  the  estate,  in 
respect  of  the  consideration  agreed  to  be 
given  for  the  bar  of  dower ;  and  to  come  to 
a  proper  decision  upon  that  question  it 
will  be  necessary  to  consider  the  difference 
between  a  legal  and  an  equitable  bar  of 
dower.  Vernon* s  case  (5)  explains  how  it 
was  that  the  Statute  of  Uses  provided  for 
dower.  At  the  time  of  passing  that  statute, 
a  grreat  portion  of  the  lands  in  this  kingdom 
was  dedicated  to  uses  ;  and  consequently 
the  wife  was  not  entitled  to  dower  out  of 
such  lands.  When  the  statute  passed 
which  converted  the  use  into  the  legal 
estate,  the  wife  would  immediately  have 

(8)  S  Atk.  8;  8.C.  9omine  Visod  v.   Londeo, 
Kelynge,  C.C.  17. 
(4)  I  Madd.  e09. 
(6)  4  Rap.  1. 


become  entiUed  to  dower.     But  as  it  had 
constantiy  happened   that   in  settiements 
made  upon  marriages,  upon   the  ground 
that  the  husband's  estates  had  been  vested 
in  trustees  to  uses,  the  husband  had  been 
required  to  take  a  conveyance  to  the  use 
of  himself  and  his  wife,  or  otherwise,  so  as 
to  make  a  competent  provision  for  tiie  wife, 
the  statute  provided  that,  where  an  estate 
had  been  conveyed  for  the  maintenjmce  of 
the  wife  if  she  survived,  there  the  wife 
should  not  be  entitled  to  dower  out  of  the 
residue  of  the  husband's  lands.     But  the 
act  went  further,  and  said  that,  if  the  widow 
should  be  evicted  from  her  legal  jointure, 
there    she    should    be    remitted   to    her 
right  of  dower  in  proportion.     That  was 
reasonable  enough ;  so  that  when  the  evic- 
tion operated,  it  operated  upon  the  legal 
jointure  made  a  bar  by  the  statute ;  that 
is,  the  statute  created  the  bar,  with  an 
exception  in  tiie  case  of  eviction  ;  so  that, 
as  it  seems  to  me,  the  clause  of  eviction 
never  could  operate,  except  where  the  bar 
had  been  created  by  the  statute.   But  how 
does  this  apply  to  an  equitable  bar  of 
dower?     For  it  was  soon  settied  that, 
though  there  was  no  legal  bar  of  dower, 
there  might  be  an  equitable  bar  under  the 
rules  of  this  court.     It  is  perfectly  clear 
to  me  that  the  true  ground  of  equitable 
bar  is   contract,  and,  that  independentiy 
of  the  statute.      If  this  Court  acted  by 
analogy  to  the  statute,  the  rule  would  only 
operate  in  cases  where  tiiere  would  be  a 
bar  at  law,  supposing  the  provision  made 
to  be  clothed  with  the  legal  estate ;  but 
this    Court,   disregarding    altogetiier  the 
provisions  of  the  Statute  of  Uses,  not  only 
did   not  require   any   real  estate    to    be 
settled,  but  also  did  not  require  any  certain 
provision  to  be  made  for  the  wife.     In 
Caruthers  v,  Caruthers  (6),  Lord  Alvanley 
says,  and  he  was  only  stating  the  well 
known  rule  of  the  Court,  that  an  adult 
female  might  have  even  taken  a  chance  in 
«itisfactio1  of  her  dower,   though  under 
the  Statute  of  Uses  that  would  be  good  for 
nothing.     But  when  this  Court  began  to 
give  effect  to  equitable  bars  of  dower,  it 
not  only  disregarded  the  nature  of  the  pro- 
perty, or  the  quantum,  but  it  did  not  con- 
sider it  necessary  that  it  should  be  sure. 

(6)  4  Bra  C.C.  500, 
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An  equitable  bar,  therefore,  bas  none  of 
those  qualities  which  are  absolutely  essen- 
tial to  a  bar  under  the  statute.  Analogy 
has  nothing  to  do  with  the  question ;  the 
contract  is  everything  ;  and  you  may  deal 
with  your  rights  in  this  Court  for  any  pos- 
sible contingent  advantage,  provided  the 
contract  is  fairly  entered  into.  This  ob- 
servation applies  to  Birmingham  v.  Kir^ 
wan  (7).  As  regards  the  authorities,  they 
are  very  few.  In  Simpson  v.  Gutteridget 
Sir  Thomas  Plumer  decided  that  a  pur- 
chaser had  no  right  to  call  for  the  title  of 
the  jointure  rent-charge.  But  it  is  said  that 
it  was  the  practice  of  conveyancers  to  call 
for  such  title.  I  never  did  it  in  a  single 
instance,  nor  do  I  believe  that  it  was  the 
practice  of  conveyancers  to  do  so:  and 
that  practice  has  considerable  influence  on 
a  question  of  this  kind.  If,  indeed,  the 
jointure  purported  to  be  a  legal  bar 
within  the  statute,  the  wife  might  stand 
upon  her  legal  rights,  if  evicted ;  but  in 
this  Court  she  will  stand  simply  upon  con- 
tract ;  and  if  a  woman,  being  of  age,  con- 
tracts to  accept  any  given  ^ing  as  satis- 
faction of  her  dower,  that  she  must  take 
with  all  its  defects :  she  must  look  to  her 
contract  alone ;  and  by  no  analogy  to  legal 
jointure,  or  the  Statute  of  Uses  can  she,  in 
case  of  eviction,  come  against  any  person 
in  possession  of  her  husband's  lands.  This 
has  nothing  to  do  with  the  performance  of 
the  covenant  by  the  husband  to  give  the 
bond ;  he,  of  course,  must  do  that  act  if  he 
wishes  to  keep  his  estate  free  from  dower. 

The  question,  therefore,  is,  did  this  lady, 
or  did  she  not,  consent  to  accept  this  set- 
tlement, such  as  it  is,  in  bar  of  dower  ? 

My  opinion  is,  that  she  did  accept  the 
payment  of  those  sums  to  her  husband,  and 
his  bond  in  lieu  of  her  dower ;  and  though 
in  the  event  the  bond  has  not  been  paid, 
she  has  no  right  to  come  against  the  lands 
of  her  husband,  acquired  after  the  marriage, 
and  sold  during  the  marriage,  against  a 
purchaser  who  bought  on  the  faith  that 
the  settlement  was  a  bar.  I  wholly  dis- 
sent from  the  observations  of  Sir  A.  Hart 
in  Power  v.'  Sheil ;  but  as  that  case  may 
have  misled  the  plaintiff,  I  shall  dismiss 
the  bill,  without  costs. 


.} 


NAVULSHAW9.  BROWNRIGG. 


(7)  3  Sch.  &  Lef.  444. 


L.C. 
July  22,  24 

Factors'  Act,  5  f  6  Vict.  e.  39.— 
Validity  of  Pledges. 

The  plaintiff  comigned  pearls  to  a  Liver'- 
pool  merchant  for  sale,  and  drew  biUs  upon 
him  to  an  amount  greater  than  the  value  of 
the  pearls,  which  bills  he  accepted.  The 
Liverpool  merchant  then  handed  the  pearls 
to  his  London  agent  to  be  sold,  and  drew  biUs 
upon  him,  as  an  advance,  upon  account  of 
the  pearls.  The  London  agent  accepted 
the  biUs,  having  notice  that  the  pearls  had 
been  consigned  by  the  plaintiff  for  sale.  The 
Liverpool  merchant  became  insolvent,  and 
the  bills  drawn  upon  him  by  the  plaintiff  were 
not  paid.  The  London  agent  sold  the  goods  to 
recoup  himself  the  bUls  drawn  upon  him  by 
the  Liverpool  merchant.  Upon  biU  by  the 
consignor  alleging  fraud  and  coUusian,  and 
praying  that  the  London  agent  might  be 
decreed  to  pay  him  the  amount  produced  by 
the  sale  of  the  pearls — Held,  affirming  the 
decree  of  the  Court  below,  that  the  pledge 
was  valid  within  the  5  ^  6  Viet.  e.  39.  as 
made  bond  fide  and  in  the  ordinary  cemrse 
of  business. 

Notice  to  the  pledgee  of  the  fact  that  the 
goods  were  transmitted  to  the  consignee,  with 
directions  to  sell  simply,  wiU  not  vitiate  the 
pledge ;  secus,  if  the  pledgee  had  notice 
that  the  consignee  was  prohibited  from 
pledging. 

This  was  an  appeal,  by  the  plaintiff,  from 
a  decision  of  the  Vice  Chancellor,  Lord 
Cranworth,  dismissing  the  bill.  The  case 
is  reported,  ante,  p.  57,  where  the  facts 
are  fully  stated. 

Mr.  BetheU  and  Mr.  Lewis,  for  the 
appellant. 

Mr.  Rok  and  Mr.  F.  Goldsmid,  contra. 

The  foUowing  additional  cases  were 
cited — 

Gill  V.  Kymer,  5  Moore,  502. 
Haynes  v.  Foster,  2  Cr.  &  M.  237. 
Stedman  v.  Martinnant,  13  East,  427* 
Ex  parte  Skinner,  1  Deac.  &  C.  403. 

And  as  to  the  equity  of  the  bill— 

Mackenzie  v.  Johnston,  4  Mad.  375. 
Mitford's  Pleading,  p.  159,  ed.  1327. 
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Adama  v.  Fisher,  8  Myl.  &  Cr.  526 ; 
8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  289. 
Loekwood  v.  Md^,  14  Sim.  437. 
King  V.  Rossett,  2  You.  &  J.  88. 

Jan.  24. — The  Lord  Chancellor.—' 
This  is  a  case  of  very  much  importance  to 
the  mercantile  world,  and  depends  upon  the 
construction  of  certain  acts  of  parliament. 
The  general  question  is  as  to  the  right  of 
the  plaintiff  to  recover  back  certain  pearls 
which  he  consigned  to  this  country  for 
sale,  and  which  were  pledged  by  his  con- 
signee to  his  agents,  and  were  afterwards 
sold  by  his  pledgee  under  circumstances 
which  I  shall  presently  state.  The  first 
point  to  ascertain  is,  what  is  the  law  as 
regards  the  right  of  the  factor  to  pledge 
goods  which  are  intrusted  to  him  for  sale  ? 

The  common  law  was  upon  the  subject 
very  strict;  for  not  only  could  not  the 
factor  pledge  the  goods,  however  necessary 
it  might  be  to  raise  money  for  the  purposes 
of  the  principal,  so  as  to  give  the  pledgee 
the  right  to  retain  the  produce  of  them  if 
he  sold  them,  but  not  even  to  pay  bills 
drawn  upon  the  original  agent,  and  paid 
by  the  pledgee  to  the  credit  of  the  original 
holder ;  so  that,  in  point  of  fisu^t,  by  the 
common  law  there  could  be  no  dealing  by 
way  of  pledge  in  this  country  with  goods 
which  had  been  remitted  to  an  agent  with- 
our  an  express  authority  to  pledge.  To 
meet  that  inconvenience,  several  acts  of 
parliament  were  successively  passed.  The 
first  of  them  was  the  act  of  4  Geo.  4.  c.  88. 
That  statute  merely  gave  to  the  person 
who  took  the  pledge,  the  right  of  the 
person  who  pledged  ;  so  that,  if  the  agent 
had  a  right  as  against  his  principal,  that 
right  was  communicated  to  the  pledgee 
and  nothing  further.  Then  came  the  6 
Geo.  4.  c.  94,  which,  by  section  2,  pro- 
vided that  persons  in  possession  of  any  bill 
of  lading  and  so  on,  should  be  deemed  the 
true  owners  of  them,  so  far  as  to  give  vali- 
dity to  any  contract  or  agreement  to  be 
made  by  such  person  or  persons  intrusted 
and  in  possession,  with  any  person  or  per- 
sons for  the  sale  or  disposition  of  those 
goods,  or  for  the  deposit  or  pledge  thereof, 
provided  such  person  or  persons  should 
not  have  notice  by  such  documents,  or 
either  of  them  or  otherwise,  that  such 
person  or  persons  so  intrusted  as  afore- 
said,   were   not    actually   owners  of  the 


goods.  So  that  the  statute  enabled  the 
agent,  as  regarded  third  persons,  to  sell 
or  to  pledge,  provided  the  persons  with 
whom  he  pledged  did  not  know  that  he  (the 
person  that  pledged)  was  not  the  actual 
and  bimd  fide  owner  of  the  property.  That 
section  was  to  operate  in  the  case  of  a 
person  who  was  dealing  with  an  agent,  not 
knowing  him  to  be  such,  apparently  as  the 
owner.  Then  section  4.  provided  diat  any 
person  might  contract  with  any  agent 
entrusted  with  any  goods,  &c.,  or  to 
whom  the  same  might  be  consigned';  (not 
saying  for  what  purpose,  but  generally  with 
any  agent  entrusted  with  the  goods  or  to 
whom  the  samemighthave  been  consigned), 
for  the  purchase  of  any  such  goods,  and 
to  receive  the  same  and  pay  for  them; 
and  such  contract  should  be  binding 
upon  the  owner,  provided  such  contract 
and  payment  be  made  in  the  usual  and 
ordinary  course  of  business,  and  that  such 
person  should  not,  when  such  contract  was 
entered  into  or  payment  made,  have 
notice  that  such  agent  was  not  auUiorized 
to  sell  the  goods  or  receive  the  purchase- 
money.  Here,  although  you  are  dealing 
with  an  agent,  if  you  do  not  know  that  he 
has  not  authority  to  sell,  you  are  perfectly 
safe  in  buying  the  goods. 

As  the  law,  therefore,  stands,  any  one 
may  safely  buy  of  an  agent  if  he  does  not 
know,  and  it  is  absolutely  necessary  that  he 
should  not,  that  the  agent  is  not  authorized 
to  sell ;  and  if  the  person  selling  is  known  to 
be  an  agent,  then  the  law  gives  to  persons 
accepting  goods  in  pledge  from  known 
agents  the  interests  of  the  person  who 
makes  the  pledge.  There  is  idso  a  provi- 
sion making  the  act  of  the  agent,  where  he 
acts  contrary  to  his  authority,  a  misde- 
meanour; so  that,  whilst  the  legislature 
gives  to  an  agent  and  the  persons  dealing 
with  him  every  possible  security,  it  does 
not  give  impunity  to  an  agent  who  does  a 
wrongful  act  in  making  a  pledge  or  a  sale, 
for  which  he  had  not,  as  between  him  and 
his  principal,  any  authority.  Here,  then, 
there  was  this  difficulty.  The  2nd  section 
related  only  to  purchases  and  pledges  from 
agents  who  were  not  known  to  be  such,  and 
the  4th  section  to  sales  by  agents  who  had 
not  authority  to  sell.  The  5  &  6  Vict, 
c.  89.  was  then  passed,  which,  after  reciting 
that,  under  the  said  acts  and  the  present 
state  of  the  law  advances  could  not  safely 
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be  made  upon  goods  or  documents  introsted 
to  persons  known  to  have  possession  there- 
of as  agents  only ;  and  that  advances  on  the 
security  of  goods  and  merchandise  had 
become  a  usual  and  ordinary  course  of 
business,  and  it  was  expedient  and  ne- 
cessary that  reasonable  and  safe  facilities 
should  be  afforded  thereto,  and  that  the 
same  protection  and  validity  should  be 
extended  to  bond  fide  SLdvsjices  upon  goods 
and  merchandise  as  by  the  said  recited 
act  was  given  to  sales,  and  that  owners  in- 
trusting agents  with  the  possession  of 
goods  and  merchandise,  or  of  documents 
of  title  thereto,  should  in  all  cases  where 
such  owners  by  the  said  recited  act  or 
otherwise  would  be  bound  by  a  contract  or 
agreement  of  sale  be  in  like  manner 
bound  by  any  contract  or  agreement  of 
pledge  or  lien  for  any  advances  bond  fide 
made  on  the  security  thereof,  declared, 
'*  that  any  agent  who  should  thereafter  be 
intrusted  with  the  possession  of  goods,  or 
of  the  documents  of  title  to  goods,  should 
be  deemed  and  taken  to  be  owner  of 
such  goods  and  documents,  so  fiir  as  to 
give  validity  to  any  contract  or  agreement 
by  way  of  pledge,  lien,  or  security  bond 
fide  made  by  any  person  with  such  agent, 
as  well  for  any  original  loan,  advance,  or 
payment  made  upon  the  security  of  such 
goods  or  documents,  as  also  for  any 
further  or  continuing  advance  in  respect 
thereof,  and  such  contract  or  agree- 
ment should  be  binding  upon  and  good 
against  the  owner  of  such  goods  and  all 
other  persons  interested  therein,  notwith- 
standing the  person  claiming  such  pledge 
or  lien  might  have  had  notice  that  the 
person  with  whom  such  contract  or  agree- 
ment was  made  was  only  an  agent." 
Under  the  6  Geo.  4.  c.  94.  you  might  pur- 
chase from  a  known  agent,  provided  '*  it 
was  in  the  usual  course  of  business,"  and 
that  you  did  not  know  that  the  agent  had 
not  authority.  Those  two  things  only 
were  necessary  to  give  validity  to  a  sale 
by  even  a  known  agent ;  and  the  late  act 
intended  to  put  pledges  upon  exactly  the 
same  footing  as  purchases.  There  is  this 
difference  between  the  two  acts  :  the  one 
says  you  are  safe  if,  buying  of  a  known 
agent  in  the  ordinary  course  of  business, 
you  are  not  aware  that  he  had  not  autho- 
rity to  sell ;  but  the  other  merely  recites 
that  the  pledge  is  in  the  ordinary  course 


of  business.  It  no  longer  makes  it  a  con- 
dition that  the  pledge  should  be,  but 
it  assumes  that  it  is,  in  the  ordinary  course 
of  business ;  and  for  the  purpose  of  giving 
title  to  the  pledge  it  treats  the  agent  as 
the  owner. 

The  act  says  that,  in  dealing  with  any 
agent  in   the   pledge    of    property,   you 
may  safely  consider  him  as  owner  if  you 
are  acting  bond  fide^  though  you  know  he 
is  the  agent ;    and  you  are  not  bound  to 
ask   for  his  authority.     It  is  the  usual 
course  of  business  to  take  for  granted  that 
he  has  authority,  and  if  you  do  not  know 
he  has  not  authority  you  are  perfectly  safe; 
he  shall  be  deemed  the  owner  of  the  pro- 
perty and  you  may  deal  with  him  as  such, 
provided  you  are  acting  bond  fide  :  though 
you  know  he  is  the  agent  you  may  d^ 
with  him  as  the  owner.     Then  comes  this 
proviso  in  section  3,  upon  which  every- 
thing turns :  "  Provided  always,  and  be  it 
enacted,  that  this  act,  and  every  matter  and 
thing  herein  contained,  shall  be  deemed  and 
construed  to  give  validity  to  such  contracts 
and  agreements  only,  and  to  protect  only 
such  loans,  advances,  and  exchanges,  as 
shall  be  made  bondfide^  and  without  notice 
that  the  agent  making  such  contracts  or 
agreements  as  aforesaid  has  not  authority 
to  make  the  same,  or  is  acting  mold  fide  in 
respect  thereof  against  the  owner  of  such 
goods  and  merchandise ;  and  nothing  herein 
contained  shall  be  construed  to  extend  to 
or  protect  any  lien  or  pledge  for  or  in  re- 
spect of  any  antecedent  debt,  owing  from 
any  agent  to  any  person  with  or  to  whom 
such  Hen  or  pledge  shall  be  given,  nor  to 
authorize  any  agent   intrusted  as  afore- 
said in  deviating  from  any  express  orders 
or  authority  received  from  the  owner ;  but 
that,  for  the  purpose  and  to  the  intent  of 
protecting  all  such  bondfideloans^  advances, 
and  exchanges  as  aforesaid,  (though  made 
with    notice    of    such   agent    not   being 
the  owner,  but  without  any  notice  of  the 
agent's  acting  without  authority),  and  to  no 
further  or  other  intent  or  purpose,  such 
contract  or  agreement  as  aforesaid  shall  be 
binding  on  the  owner  and  all  other  per- 
sons interested  in  such  goods." 

You  may  therefore,  by  this  act,  treat 
any  agent,  whom  you  know  to  be  so,  as 
owner,  in  accepting  any  pledge  of  goods 
from  him  which  you  know  to  have  been 
deposited  with  or  transmitted  to  him  as 
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agent,  if  you  are  acting  bond  fide  and  have 
not  notice  that  he  is  making  the  contract 
either  maid  fide  or  beyond  his  authority. 
It  is  assumed  it  will  be  in  the  ordinary 
course  of  business. 

There  is  a  different  provision  as  regards 
the  misdemeanour ;  the  misdemeanour  still 
continues,  but  with  a  very  important  alter- 
ation, to  which  I  shall  presently  refer. 

Nothing  then  can  be  plainer  than  the  act 
of  parliament;  but  the  question  which 
must  arise  is,  what  is  the  notice  which  is 
to  bind  the  person  accepting  the  pledge  ? 
Lord  Tenterden,  in  Evans  v.  Trueman  (1), 
referring  to  the  statute  6  Geo.  4.  c.  94.  lays 
it  down  very  generally.  He  says :  "  The 
expression  of  the  statute  is,  that  a  party 
to  be  entitled  to  its  protection,  if  'he 
shall'  not  have  notice ,  by  the  documents  or 
otherwise,  that  the  pledger  was  not  the  actual 
and  bond  fide  owner  of  the  goods  pledged. 
A  person  may  have  knowledge  of  a  fact 
either  by  direct  communication,  or  by 
being  aware  of  circumstances  which  must 
lead  a  reasonable  man,  applying  his  mind 
to  them,  and  judging  from  them,  to  the 
conclusion  that  the  fact  is  so.  Knowledge, 
acquired  in  either  of  these  ways,  is  enough, 
I  think,  to  exclude  a  party  from  the  bene- 
fit of  the  provisions  of  this  statute :  slight 
suspicion,  I  think,  will  not."  Now,  that  is 
laid  down,  I  confess,  a  little  too  much  at 
large;  because  slight  suspicion  is  out  of 
the  question  in  this  act.  I  do  not  say  that 
some  circumstances  may  not  be  equivalent 
to  an  actual  notice ;  because  some  may  be 
stronger  than  any  words  can  express. 
Lord  Tenterden  says,  "slight  suspicion 
will  not  affect  it."  I  should  say  that  no 
suspicion  will  affect  it.  This  was  an  act 
intended  to  enable  general  dealings  between 
man  and  man  in  the  city  of  London ;  and 
it  would  never  do  to  say,  you  may  deal 
with  a  man  who  is  an  agent  and  who,  as 
regards  you,  is  considered  the  owner,  pro- 
vided you  will  not  nodce  he  goes  beyond 
his  authority  and  is  acting  bond  fide ;  if 
there  is  not  any  nutla  fides  there  is  an  end 
of  the  case.  It  is  impossible  to  say  that 
a  mere  suspicion,  or  slight  suspicion,  of 
notice  can  take  f^om  you  the  protection 
with  which  you  are  surrounded  by  this 
act.  I  think,  therefore,  that  that  is  not 
put  so  strongly  as  it  should  be  in  favour 
of  the  pledgee. 

(1)  1  Mco.  &  Rob.  10. 


In  this  case,  the  goods  were  sent  by  the 
plaintiff  to  Messrs.  Brownrigg  &  Co.  for 
sale ;  and  it  was  well  argued,  and  properly 
argued,  that  by  the  common  law,  the  power 
of  transmission  for  sale  would  not  authorize 
a  pledge.  This  was  the  very  thing  intended 
to  be  struck  at  by  the  act.  Unless  you  can 
bring  it  within  the  proviso,  it  was  the  very 
thing  intended  to  be  remedied.  The  plain- 
tiff almost  immediately  drew  bills  upon 
Messrs.  Brownrigg  &  Co.  as  against  his 
consignment,  for  the  sum  exceeding  by 
400/.  what  the  pearls  were  really  worth. 
There  is  no  doubt  that  the  act  under  the 
old  law  would  have  given  the  pledgee  no 
right,  even  if  he  had  paid  the  bills,  to 
have  retained  the  goods ;  yet  under  the 
clause  to  which  I  have  just  referred,  it  is 
impossible  not  to  see  that  the  very  act  of 
drawing  rendered  a  pledge  almost  neces- 
sary, unless  you  are  to  suppose  that  the 
Liverpool  house  could  do  without  it.  You 
have  no  right  to  look  at  the  insolvency-^ 
that  must  be  considered  as  a  matter  of 
accident  or  misfortune ;  it  bears  very  hard 
on  Mr.  Navulshaw,  but  it  has  nothing  to 
do  with  the  law  of  the  case.  In  drawing, 
therefore,  for  that  great  amount  he  did 
give  a  colour  to  the  very  right  to  pledge 
in  order  to  meet  those  very  bills ;  and  he 
drove  the  house,  no  doubt,  to  the  necessity 
of  pledging  in  order  to  obtain  funds  to 
meet  them.  If  you  are  dealing  with  an 
agent  you  must  take  for  granted  that  he 
has  a  power  to  sell  in  every  case.  The 
act  says  it  has  become  a  usual  course  of 
business  to  pledge,  not  that  it  was  legal ; 
on  the  contrary,  it  says  that  it  was  not 
legal,  but  it  had  become  the  usual  course 
of  business,  and  it  meant  to  give  legal  effect 
to  that  course  of  business.  When,  therefore, 
you  are  dealing  for  a  pledge  with  an  agent 
who  has  a  consignment,  the  knowledge 
that  he  has  the  power  to  sell  appears  to  me 
to  amount  to  nothing,  for  every  agent 
must  be  supposed  to  have  a  power  to  sell 
who  has  the  disposition  of  goods.  What 
were  these  pearls  sent  over  to  Brownrigg  & 
Co.  for  ?  That  they  might  dispose  of  them. 
They  have,  then,  the  power  of  sale ;  and 
having  such  a  power  this  act  meant  to  give 
them  the  power  of  pledging  in  the  clearest 
and  strongest  terms. 

Assuming,  then,  that  CoUett  &  Co. 
knew  expressly,  before  they  accepted  the 
bills  and  took  the  pledge,  that  Brown- 
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rigg  &  Co.  bad  a  power  of  sale  only, 
even  that  would  not  alter  the  right ;  be- 
cause if  they  had  not  been  informed  of 
it|  they  would  have  been  considered  to 
have  known  it,  inasmuch  as  they  were 
dealing  with  an  agent  in  the  possession  of 
goods.  But  it  wants  something  more  than 
merely  the  right  positively  to  sell ;  it  wants 
a  prohibition  from  the  owner  not  to  pledge. 
If  when  the  plaintiff  sent  over  the  goods 
he  had  said,  '*  I  send  these  goods  for  sale, 
but  I  direct  you  not  to  pledge  them,"  and 
that  had  been  communicated  to  Collett  8c 
Co.,  I  am  perfectly  clear  that,  in  such  a 
case,  they  could  not  safely  have  advanced 
their  money  by  way  of  pledge;  because 
though  they  might  have  known  that 
Brownrigg  &  Co.  were  agents,  they  would 
have  had  notice  that  the  contract  was  one 
from  which  they  were  expressly  prohibited. 
In  any  other  view,  I  do  not  see  where  the 
safety  of  the  act  lies.  Now,  if  we  are  to 
speak  of  probabilities  in  dealing  in  a  great 
city  like  Uiis,  where  there  are  ten  thousand 
such  transactions  occurring  constantly, 
what  presumption  can  be  more  reasonable 
than  this  ?  If  a  man  is  in  possession  of 
goods  like  these,  and  is  known  to  possess 
them  as  agent,  that  he  should  come  to 
your  house,  and  say,  "  We  have  received 
these  pearls  from  India  (and  I  will  suppose 
that  he  has  received  them  for  sale),  and  we 
desire  you  to  have  them  valued  with  a  view 
to  sale."  The  actual  deposit,  it  will  be 
observed,  was  in  clear  furtherance  of  the 
directions  of  the  plaintiff  himself;  for  it 
must  be  presumed  that  the  pearls  were 
intended  to  be  sold  in  London.  They 
were  accordingly  valued  at  2,050^.  Brown- 
rigg &  Co.  then  go  to  Collett  &  Co.,  who 
had  been  in  possession  of  the  goods  for 
nearly  a  month,  and  ask  for  an  advance 
of  2,000/.  The  case  was  that  these  goods, 
being  fancy  articles,  would  not  then  meet 
with  a  ready  or  good  sale.  Now  the  cir- 
cumstances attending  that  application  con- 
stituted as  good  a  security  as  a  man  could 
have,  under  this  act,  of  the  transaction 
being  bond  fide.  It  was  in  the  ordinary 
course  of  business,  and  there  was  nothing  to 
lead  to  suspicion.  And,  though  Collett  & 
Co.  did  not  know  this  fact,  Brownrigg  &  Co. 
had  already  accepted  bills  to  the  amount 
of  2,400/.  in  favour  of  the  plaintiff,  for 
which,  of  course,  they  would  have  been 
entitled  to  hold  the  pearls  as  security. 


The  application  for  the  loan,  therefore, 
was,  as  I  think,  an  assurance  on  the  part  of 
Brownrigg  &  Co.  that  they  had  the  right 
to  pledge ;  and  in  that  view  Collett  &  Co. 
had  a  right  to  deal  with  them  as  the 
owners  of  the  property,  dealing  as  they 
did  with  perfect  bona  fides. 

Again,  what  was  there  to  have  pre- 
vented the  plaintiff,  when  he  was  draw- 
ing these  bills  for  2,400/.  (which  sum 
must  have  been  a  large  proportion  of  the 
value)  from  saying,  "  I  shall  not  object 
to  your  pledging  them  for  that  sum  in 
case  you  find  it  inconvenient  to  make  the 
advance"?  The  plaintiff  did  not  desire 
the  goods  to  be  sold  at  once,  so  much  as 
to  have  a  beneficial  sale.  Supposing, 
therefore,  a  full  knowledge  in  Collett  &  Co. 
that  the  goods  were  transmitted  for  sale, 
there  is  nothing  to  lead  them  to  the  con- 
clusion that  there  might  not  have  been  a 
subsequent  authority  to  pledge. 

In  regard  to  the  advances  and  the  renewal 
of  the  bills,  both  acts  provide  that  an  agent 
exceeding  his  authority  by  pledging  shall 
be  guilty  of  a  misdemeanour;  and  in  the  6 
Geo.  4.  c.  94,  it  is  provided  expressly  **  that 
the  acceptance  of  bills  of  exchange  by  such 
person  or  persons  drawn  by  or  on  account 
of  such  principal  or  principals,  shall  not  be 
considered  as  constituting  any  part  of  such 
debt  so  due  and  owing  from  such  principal 
or  principals  within  the  meaning  of  the  act, 
so  as  to  excuse  the  consequence  of  such  a 
deposit  or  pledge,  unless  such  bills  shall 
be  paid,  when  the  same  shall  respectively 
become  due."  If  an  agent  had  accepted 
bills  in  favour  of  the  owner,  he  could  not 
have  escaped  the  penalty  of  the  mis- 
demeanour unless  he  paid  them.  But 
the  later  act  took  a  very  different  form ; 
for  it  says  expressly  "  that  uo  such  agent 
shall  be  liable  to  any  prosecution  for 
depositing  goods,"  and  so  on,  "  in  case  the 
same  shall  not  be  made  a  security  for,  or 
subject  to  the  payment  of  any  greater  sum 
of  money  than  ihe  amount  which  at  the 
time  of  such  consignment,  deposit,  transfer, 
or  delivery  was  justly  due  and  owing  to 
such  agent  from  his  principal,  together 
with  the  amount  of  any  bills  of  exchange 
drawn  by  or  on  account  of  such  principal 
and  accepted  by  such  agent."  So  that 
this  later  act  allows  the  party  to  bring 
into  account,  in  order  to  save  him  from 
punishment,  any  bills  of  exchange  drawn 


Vol.  XXI.] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


913 


by  or  on  account  of  such  principal,  and 
accepted  by  an  agent,  and  does  not  clog 
it  with  the  condition  that  the  bills  shall  be 
actually  paid  by  the  agent;  so  that  the 
drawing  of  the  bills  by  Brownrigg  &  Co., 
though  to  an  amount  greater  than  the 
value  of  the  goods,  would  not  subject 
them  to  a  misdemeanour.  That,  I  think, 
puts  an  end  to  the  case,  as  regards  the 
renewal  of  the  bill.  I  am  clear  that  the 
second  bill  was,  in  substance,  a  continuance 
merely  of  the  original  transaction,  and  there 
was  nothing  to  alter  the  original  advance. 
I  see  no  necessity  for  this  bill ;  this  is  no 
doubt  a  single  transaction,  and  the  plaintiff 
had  his  remedy  by  action  without  coming 
here.  The  foundation  of  the  bill  is  the 
allegation  of  fraud,  contrivance,  &c.,  and 
that  having  entirely  failed,  I  am  of  opinion 
that  the  appeal  must  be  dismissed,  with 
costs. 


M.R. 
March  17,  18 


.} 


WBIELDON  V,  8P0DE. 


Legacies  ^-*  Fund  for  Payment  —  Per^ 
sonalty — Exemption, 

A  testatrix  by  mil  gave  real  and  personal 
estate  to  trustees  to  pay  debts  and  legacies ; 
by  a  codicil  she  devised  the  said  estate  to  her 
sister  for  life,  and  directed  it,  at  her  death, 
to  be  sold  for  payment  of  legacies;  she 
then  gave  various  legacies,  amounting  to 
50,000^. — Held,  upon  the  personal  estate 
proving  insufficient  to  pay  the  legacies,  that 
the  said  estate  was  not  made  the  primary 
fund  for  payment  of  legacies,  and  that,  stib' 
ject  to  the  life  estate  of  the  sister,  the  said 
estate  was  an  auxiliary  fund, 

Elizabeth  Bree,  by  her  will,  dated  the 
7th  of  May  1840,  gave,  devised,  appointed, 
and  bequeathed  all  her  freehold,  copyhold, 
and  other  real  property,  and  all  her  per- 
sonal estate  of  every  kmd  and  description, 
and  whether  in  possession,  remainder,  or 
expectancy,  unto  and  to  the  use  of  George 
Whieldon,  Robert  Gordon,  and  William 
Harrison,  their  heirs,  executors,  adminis- 
trators, and  assigns,  upon  trust  thereout, 
in  the  first  place,  to  pay  and  discharge  all 
her  just  debts  and  funeral  and  testamen- 
tary expenses.  In  the  next  place,  to  pay 
Nsw  Seriss,  XXI.— Chano. 


all  and  every  the  legacies  which  she  might 
bequeath  by  any  codicil,  &c.,  "  and  as  to 
all  the  residue  and  remainder  of  my  said 
real  and  personal  estate  and  property,  I 
appoint,  give,  devise,  and  bequeath  the 
same  unto  and  to  the  use  of  G.  Whieldon, 
Robert  Gordon  and  William  Harrison,  in 
equal  shares  as  tenants  in  common,  and  to 
their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  for  their  absolute 
benefit."  The  testatrix  made  two  codicils 
to  her  will,  both  dated  the  31st  of  August 
1841 ;  by  the  first  she  devised  "  to  my 
dear  sister,  Mary  Birch,  the  TradeswiU 
estate,  for  her  life,  at  her  death  to  be 
sold  for  the  payment  of  legacies."  The 
testatrix  then  gave  legacies  to  various 
parties,  amounting  to  above  50,000/.  By 
the  same  codicil  the  testatrix  devised  the 
Ash  estate  to  the  two  sons  of  George 
Whieldon. 

The  second  codicil  was  executed  to  con- 
firm her  will,  under  the  7  Will.  4.  &  1  Vict, 
c.  26. 

This  suit  having  been  instituted  for  the 
administration  of  the  estate  of  the  tes- 
tatrix, a  decree  was  made,  referring  it  to 
the  Master  to  take  the  usual  accounts; 
and  he,  by  his  report,  found  that  the  value 
of  tlie  testatrix's  personal  estate  was  about 
48,000/. ;  that  the  real  estate  to  which  she 
was  entitled  consisted  of  the  Tradeswill 
estate,  which  was  specifically  devised  to 
Mary  Birch  for  life,  and  was  valued  at 
43,000/.,  the  Ash  estate  was  valued  at 
88,000/.,  and  the  Stoke  estate  was  valued 
at  11,000/. 

The  personal  estate  of  the  testatrix 
proved  insufildent  to  pay  the  debts  and 
legacies ;  and,  on  the  25th  of  March  1850, 
a  decree  was  made,  directing  the  Stoke 
estate  to  be  sold,  the  produce  of  which  was 
to  be  paid  into  court. 

At  this  time  Mary  Birch  was  living. 
William  Harrison,  one  of  the  residuary  de- 
visees, died  in  the  lifetime  of  the  testatrix, 
and  a  question  was  now  raised  between  the 
heir-at-law  and  the  next-of-kin  of  the  tes- 
tatrix, whether  the  Tradeswill  estate  had  or 
not  been  made  the  primary  fond  for  pay- 
ment of  legacies,  in  exoneration  of  the 
personal  estate. 

Mr,  Roupell  and  Mr,  Evans,  for  the 
plaintiffs,  the  executors. 

CA 
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Mr.  Ll&yd  and  Mr.  Lean^  for  Josiah 
Spode,  the  heir-at-law.— The  real  estate  is 
not  made  a  priinary  fund  for  the  payment 
of  debts  or  legacies.  It  is  not  denied 
that  it  is  secondarily  liable ;  but  before  the 
next-of-kin  can  succeed,  they  mnst  shew 
a  clear  intention  on  the  part  of  the  testatrix, 
either  to  exempt  the  personal  estate,  or  to 
postpone  it  to  the  real  estate,  and  such 
intention  must  be  collected  from  the  will, 
and  not  from  anything  extraneous.  The 
plaintiffs  are  the  executors  and  devisees 
of  the  testatrix,  and  that  alone  affords  an 
argument  against  the  exoneration  of  the 
personal  estate — Bootle  v.  BlundeU{\),  In 
this  will,  there  is  no  apparent  intention  to 
exempt  the  personal  estate ;  and  when  the 
real  and  personal  estates  are  placed  upon 
an  equal  footing,  the  rule  of  law  making 
the  personalty  the  primary  fund  must  be 
regarded,  llie  direction  in  the  codicil  to 
sell  the  Tradeswill  estate  is  no  exoneration 
of  the  personalty  ;  it  is  a  mere  repetition  of 
the  purpose  of  her  will,  and  there  is  no 
intention  even  to  create  a  mixed  fund. 
Davies  v.  Ashfordf  15  Sim.  42 ;  a.  c. 

14  Law  J.  Rep.(ic.s.)  Chane.  475. 
Mirekouse  t.  Seaife,  2  Myl.  &  Cr.  695; 
8.  c.  7  Law  J.  Rep.  (n.b.)  Chanc. 
82. 
Roberts  t.  Walker,  1  Rusa.  &  M.  752. 
The  Attorney  General  ▼.  Smtthpaie,  12 
Sim.  77 ;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Chanc.   147;  reversing  10  Law  J, 
Rep.  (n.s.)  Chanc.  241. 
Bouffhtonv.  JufMS,  I  Coll.  26;  1  H.L. 

Cas.  406. 
Earl  of  Inchiqviny,  French,  1  Cox,  1. 
2  Jar.  on  Wills,  587,  597. 
Watson  V.  Brickwood,  9  Ves.  447. 
Rhodes  v.  Rudge,  1  Sim.  79  ;  s.  c.  5 

Law  J.  Rep.  Chanc.  17- 
Walker  v.  Hardwick,  1  MyL  &K.  896; 
s.  c.  2  Law  J.  Rep.  (n.s.)  Chanc. 
104. 

Mr.  R.  Palmer  and  Mr.  G.  L.  Russell,  for 
the  next-of-kin. — It  is  not  upon  the  will 
that  the  question  anses ;  but  by  the  codicil 
the  Tradeswill  estate  i»  taken  out  of  the 
general  charge,  and,  after  the  death  of 
Mary  Birch,  is  made  the  primary  fund  for 
the  payment  of  the  legacies,  which   the 

(1)  19  Vei.  627 ;  s.  e.  1  Mer.  19S. 


codicil  gives  and  postpones  until  titer  the 
death  of  the  tenant  for  life. 

The  Mastxr  op  thx  Rolls.— >!  cannot 
consider  the  personal  estate  exonerated 
from  the  payment  of  legacies;  to  effect 
that,  a  clear  intention  mast  be  apparent  on 
the  will.  In  this  case  all  the  property, 
real  and  personal,  is  given  to  the  executors, 
subject  only  to  the  payment  of  the  debts 
and  the  legacies  to  be  given  by  codicil.  The 
legacies  given  by  the  codidl  amount  to 
52,000^.,  while  the  personal  estate  amounts 
only  to  48,000/. ;  the  testatrix,  therefore, 
must  have  been  aware  of  the  insufficiency  of 
her  personal  estate,  and  have  contemplated 
a  contribution  firom  her  real  estate.  The 
purpose  apparent  on  the  codicil  seems  to 
have  been  to  exempt  the  fife  estate  given 
to  Mary  Birch  from  the  payment  of  lega- 
cies ;  after  which  she  again  says  it  is  to  be 
sold.  It  would  be  strange  to  say  that  the 
legacies  were  postponed  until  the  death  of 
Mary  Birch;  in  that  case  some  of  them 
might  be  defeated,  though  the  l^atee 
survived  the  testatrix.  It  would  seem, 
therefore,  that  the  codicil  merely  exempted 
the  life  estate  of  Mary  Birch  from  the  pay- 
ment of  legacies;  but  that  it  was  the 
intention  of  the  testatrix  to  make  all  the 
real  and  personal  estate  an  auxiliary  fond 
lor  the  payment  oi  debts  and  legacies. 


».] 


TBILLKT  r.  KBEP8. 


M.R 
April  20 

Decree  Absolute — Bill  pro  Confesso. 

An  order  of  Court  dmljf  served  em  a  de^ 
fendarU  is  a  sufficient  notice  under  ike  S6ik 
and  87 th  Orders  of  May  1845,  to  enable 
the  Court  to  make  a  decree  abeolmte  ois  a  kiU 
taken  pro  confiesso* 

In  this  case  the  defendant  was  out  of 
the  jurisdiction«  aad  »  decree  had  been 
taken  on  the  bill  pro  confesso.  Under  the 
87th  Order  of  May  IMS  (IX  ^  order  had 
been  obtained  whick  limited  the  time  for 
the  defendant  to  apply  to  the  Court  to  set 
aside  this  decree:    this  was  served  upon 

(1)  Ord,CaB.S16;  14  Law  J  R^  («••*)  Cbaoe. 
292. 
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the  defendant  together  with  a  copy  of  the 
decree ;  but  no  other  notice  was  served 
upon  the  defendant,  as  directed  by  the  86th 
and  87th  Orders  of  May  1845.  The  time 
limited  by  the  order  for  setting  aside  the 
decree  expired. 

It  was  suggested  that  the  service  of  the 
order  of  the  Court  limiting  the  time  for 
applying  to  set  aside  the  decree  was  not  a 
sufficient  notice  within  the  meaning  of  the 
86th  and  87th  Orders  of  May  1845. 

Mr,  Batten  now  moved  under  the  90th 
Order  of  May  1845,  to  make  the  decree 
absolute. 

The  Master  of  thb  Rolls. — I  con- 
sider the  order  made  by  the  Court  and  the 
service  of  it  a  sufficient  notice  to  the  defen- 
dant, and  I  shall  accordingly  make  the 
order  asked. 


The  Master  of  the  Rolls. — I  think  I 
may  make  the  order  upon  the  authority  of 
the  case  cited. 


April 


.R.     > 

il26.  3 


WITHAM  V.  SALVIN. 


Misnomer — Copy  BiU^^Service — 23rd 
Order  of  August  1841. 

Where  service  of  a  bill  has  been  made 
upon  a  defendant  incorrectly  named  in  the 
billf  leave  will  be  given  to  etUer  a  memoran^ 
dum  of  service  upon  such  defendant^  stating 
his  name  correctly, 

William  Henry  Charlton  was,  by  mis- 
take, named  in  the  bill  as  William  Charlton 
only,  and  service  of  a  copy  of  this  bill  was 
made  upon  him  under  the  23rd  Order  of 
August  1841  (1). 

Mr.  Ridley f  upon  an  affidavit  identi- 
fying the  defendant  served  as  being  the 
same  person  named  in  the  memorandum  of 
service,  asked  that  he  might  be  at  liberty 
to  enter  a  memorandum  of  service  of  the 
copy  of  the  bill,  stating  correctly  the  name 
of  the  defendant  to  avoid  the  necessity  of 
amending  and  serving  the  defendant  with 
a  copy  of  the  amended  bill — Glover  v. 
Cockerell  (2). 


( 1)  Ord.  Can.  171 ;  10  Law  J.  Rep.  (n.s.)  Chanc. 
418. 

(2)  9  Jurist,  890. 


KiNDERSLEY,  V.C.\ 

July  18.         j 


HARRIS  r.  POYNBR. 


Will  —  Construction — Repairs — Tenant 
for  Life  and  Remainder' Man —  Conversion. 

A  testator  gave  all  his  real  and  personal 
estate  whatsoever  to  his  wife  and  son,  whom 
he  appointed  executrix  and  executor^  upon 
trust,  to  permit  his  wife  during  her  life  to 
receive  the  clear  rents,  issues  and  profits^ 
interest,  dividends,  and  annual  proceeds 
thereof,  subject  to  all  out-goings;  and  upon 
the  death  of  his  wife,  then,  as  to  all  his  said 
devised  and  bequeathed  freehold  and  resi^ 
duary  real  and  personal  estate,  with  their 
appurtenances,  and  of  which  his  wife  was  to 
have  the  clear  yearly  income  for  her  life^ 
upon  trust  for  his  son  absolutely : — Held, 
that  certain  leaseholds  belonging  to  the  testator 
were  to  be  held  by  his  widow  in  specie^  no 
intention  of  conversion  being  expressed. 

Shortly  after  the  testator* s  death  his  widow 
was  called  upon  to  make  good  the  dilapida^ 
tions  to  the  leaseholds,  under  a  covenant  in 
the  lease : — Held,  that  these  expenses,  which 
the  widow  had  paid  out  of  her  income,  were 
properly  chargeable  upon  the  corpus  of  the 
estate. 

William  Poyner,  by  his  will,  dated  the 
10th  of  November  1834,  gave  to  his  wife, 
Sarah  Poyner,  all  his  household  goods  and 
furniture,  plate,  china,  books,  pictures, 
prints,  glass,  and  all  other  his  household 
effects,  and  likewise  all  his  wines,  liquors 
and  household  stores,  severally,  for  her 
absolute  use.  And  the  testator  gave  to 
his  son,  William  Staple  ton  Poyner,  during 
the  life  of  his  (the  said'  testator's)  wife,  one 
annuity  or  clear  yearly  sum  of  100/.,  which 
he  directed  to  be  paid  out  of  the  yearly 
income  of  his  thereinafter  devised  and 
bequeathed  freehold  and  residuary  real  and 
personal  estate  and  effects ;  and  he  sub- 
jected and  charged  all  such  estate  and  effects 
with  the  payment  of  the  said  annuity.  And 
the  said  testator  gave,  devised  and  be- 
queathed his  freehold  messuage  in  Buck- 
ingham Street  in  the  Strand,  and  all  his 
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real  estate  whatsoever  and  wheresoever, 
and  all  stocks  in  the  public  funds,  mort- 
gages and  security  for  money,  and  all 
other  his  personal  estate  and  effects  not 
thereinbefore  disposed  of,  and  every  part 
thereof,  and  all  his  estate,  term  and  interest 
therein,  with  their  respective  appurtenances, 
unto  and  to  the  use  of  his  said  wife,  and 
the  said  William  Stapleton  Poyner,  his 
executrix  and  executor  thereinafter  named, 
their  heirs,  executors,  administrators  and 
assigns,  according  to  the  respective  natures, 
tenures  and  qualities  thereof,  upon  trust, 
during  the  life  of  his  said  wife  and  her 
remaining  his  widow,  to  pay  to  or  permit 
and  suffer  her  to  receive  and  take  the  net 
or  clear  rents  and  profits,  interest,  dividends, 
and  annual  proceeds  and  income  of  all  his 
said  devised  freehold  and  residuary  real 
and  personal  estate  as  aforesaid,  after  pay- 
ing all  out-goings  and  expenses  and  the 
annuity  of  100/.  thereinbefore  bequeathed, 
for  her  absolute  use  ;  and  in  case  his  said 
vnfe  should  marry  again,  then,  upon  trust, 
during  the  remainder  of  her  life,  to  receive 
and  pay  the  said  net  or  clear  rents,  profits, 
interests,  dividends  and  annual  proceeds 
and  income  of  all  his  said  freehold  and 
residuary  real  and  personal  estate,  after 
discharging  all  out-goings  and  expenses, 
and  the  aforesaid  annuity,  into  the  hands  of 
his  said  wife,  for  her  separate  use ;  and  after 
her  decease,  then,  as  to  all  his  devised  and 
bequeathed  freehold  and  residuary  real  and 
personal  estate,  with  their  appurtenances, 
of  which  his  said  wife  was  to  have  the 
clear  yearly  income,  for  her  life  (subject  as 
aforesaid),  upon  trust  for,  and  he  gave, 
devised  and  bequeathed  the  same  and  every 
part  thereof,  and  all  his  estate,  term  and 
interest  therein,  with  their  appurtenances, 
unto  and  to  the  use  of  his  said  son,  W.  S. 
Poyner,  his  heirs,  executors,  administrators 
and  assigns,  for  his  and  their  own  absolute 
use  and  benefit  for  ever ;  and  he  directed 
that  the  same  should  be  conveyed  as  afore- 
said and  paid  to  him  and  them  accordingly ; 
and  the  said  testator  appointed  his  wife 
and  his  son,  the  said  W.  S.  Poyner,  exe- 
cutrix and  executor  of  his  said  will. 

The  testator  died  on  the  10th  of  April 
1843,  leaving  his  widow,  Sarah  Poyner,  and 
his  son,  W.  S.  Poyner,  him  surviving,  who 
duly  proved  his  will  on  the  9th  of  June 
following.    The  widow  possessed  herself  of 


the  household  goods,  furniture,  and  effects, 
and  paid  the  annuity  of  100/.  to  W.  S. 
Poyner,  up  to  the  24th  of  June  1848,  on 
which  day  he  died,  having  made  his 
will,  and  thereby  devised  and  bequeathed 
all  his  property,  estate,  and  effects  what- 
soever, both  real  and  personal,  to  his  wife, 
the  plaintiff,  afterwards  Mrs.  Harris,  abso- 
lutely; and  upon  her  marriage  with  the 
defendant  Charles  Harris,  such  property, 
in  expectancy  upon  the  decease  of  Sarah 
Poyner,  was  made  the  subject  of  settlement. 
The  testator  was  possessed  of  several  lease- 
hold houses ;  but  the  only  real  estate  con- 
sisted of  the  before -mentioned  freehold 
house  in  Buckingham  Street  in  the  Strand. 
The  leaseholds  at  the  testator's  death, 
were  in  very  bad  repair,  and  it  was 
computed  that  900/.  would  be  necessary 
to  make  them  tenantable.  In  consequence 
of  this  fact,  the  superior  landlord  gave 
notice  to  repair  under  the  usual  cove- 
nant contained  in  the  lease,  and  threat- 
ened an  action  of  ejectment;  the  son,  W. 
S.  Poyner,  who  had  managed  the  affairs 
with  the  advice  of  his  mother,  employed  a 
surveyor,  and  contracted  with  a  builder  to 
execute  the  necessary  repairs.  The  expense 
thus  incurred  amounted  to  double  the  net 
income,  and  it  was  ultimately  agreed  that 
the  executors  should  defray  these  expenses 
by  monthly  payments  of  20/.  each,  and 
in  fact  the  whole  sum  was  paid  out  of 
the  mother's  life  income,  she  agreeing  to 
do  so  to  avoid  the  necessity  of  a  sale. 
This  suit  was  then  instituted  by  the  plain- 
tiff, the  widow  of  W.  S.  Poyner,  for  the 
administration  of  his  estate,  and  the  main 
question  raised  was,  out  of  what  estate 
the  sum  expended  for  repairs  of  the  lease- 
hold premises  should  come?  The  other 
question  was,  whether  the  testator  had 
directed  his  leasehold  estate  to  be  con- 
verted ? 

Mr,  Baily  and  Mr,  Rawlinstm^  for  the 
plaintiff,  contended  upon  the  principal 
question,  as  to  repairs,  that  they  were  out- 
goings and  expenses  to  be  paid  out  of  the 
income  under  the  directions  of  the  will. 
This  was  a  claim  by  the  landlord  under  a 
covenant  to  repair,  and  the  tenant  for  life 
being  in  possession  was  the  person  legally 
liable  to  repair.  The  reversioner  was 
entitled  to  have  the  estate  free  from  all 
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charges  incurred  during  the  tenancy  for 
life,  for  the  covenants  ran  with  the  land. 
In  this  case  the  tenant  for  life  had  enjoyed 
the  estate  for  a  considerable  period,  and  it 
was  for  her  own  benefit  that  the  repairs 
were  executed  — /Aciftny  v.  Boyer  (1), 
Hibbert  v.  Cooke  (2),  Talbot  v.  the  Earl 
of  Radnor  (3)  and  Boatocky.  Blakeney{4), 
It  was  also  contended  that  the  testator 
intended  the  leaseholds  to  be  converted 
and  invested  in  property  of  a  permanent 
character. 

Mr.  Walford  appeared  for  other  parties 
in  the  same  interest,  and  cited  Caldeeott  v. 
Brown  (5). 

Mr,  Bacon  and  Mr,  Bagpallayy  for  the 
widow  of  the  testator,  contended  that  the 
expense  of  making  good  the  dilapidations, 
ought  to  be  paid  out  of  the  corpus  of  the 
property,  and  not  out  of  the  rents,  and 
that  the  testator  intended  this  for  the  fol- 
lowing reasons  :  that  had  it  been  other- 
wise, the  widow  would  for  several  years 
have  had  no  income  and  the  son  no  annuity, 
since  the  net  income  of  the  property  did 
not  then  exceed  4002.  per  annum.  The 
dilapidations  took  place  in  the  testator's 
lifetime ;  they  were  an  immediate  burthen, 
which  the  landlord  could  have  enforced  by 
action,  and  to  meet  which,  there  were  no 
assets  whatever,  except  the  premises  them- 
selves. The  sale  was  avoided  at  the  desire 
of  the  son,  who  was  co-executor  with  his 
mother,  and  who  being  entitled  to  the 
reversion,  would  have  been  prejudiced  by 
a  sale.  Under  these  circumstances,  the 
defendant  was  entitled  to  chum  credit  for 
the  dilapidations  as  for  any  other  debt 
which  she  might  have  paid  out  of  the 
income.  It  was  also  submitted  that  there 
was  no  intention  that  the  leaseholds  should 
be  converted.  The  rents  and  profits  were 
directed  to  be  paid  to  her,  which  was  suffi- 
cient to  shew  that  she  was  to  enjoy  the 
estate  as  it  was  and  unconverted — Picker^ 
ing  V.  Pickering  (6). 

Mr,  Baily  was  heard  in  reply. 


(1)  i^tt/«,  p.  888. 

(2)  1  Sim.  &  S.  552. 

(3)  8  Myl.  &  K.  262. 

(4)  2  B.  C.C.  663. 

(5)  2  Hare,  144. 

(6)  4  Myl.  &  Cr.289  ;  it.c.  8  Law  J.Rep.(N.8.) 
Chanc  336. 


KiNDERSLEY,  V.C.  —  One  question  in 
this  case  is,  whether  that  portion  of  the 
estate  which  consists  of  leaseholds  ought, 
as  between  the  tenant  for  life  and  the 
reversioner,  to  be  converted  and  invested 
in  property  of  a  permanent  character; 
that  is  a  question  of  construction.  After 
giving  specific  chattels  to  his  wife  and 
two  legatees,  and  an  annuity  of  100^.  a 
year  to  his  only  son  during  his  wife's 
life,  the  testator  proceeds  thus:— "As 
to  all  that  my  freehold  messuage  or  tene- 
ment, with  the  appurtenances,  in  Bucking- 
ham Street  in  the  Strand,  and  all  my  real 
estate  whatsoever  and  wheresoever,  my 
stock  in  the  public  funds  of  this  country, 
mortgages  and  securities  for  money,  and 
all  other  my  personal  estate  and  effects 
not  hereinbefore  by  me  disposed  of,  or 
wherein  the  absolute  interest  has  not  been 
given,  I  give  the  same,  and  all  my  estate, 
term  and  interest  therein,  with  the  appur- 
tenances, unto  and  to  the  use  of  my  dear 
wife  Sarah  Poyner,  and  my  said  only  son 
(the  executrix  and  executor),  their  heirs, 
executors,  administrators,  or  assigns,  ac- 
cording to  the  respective  nature,  tenures,  and 
qualities  thereof,  on  the  trusts  following." 
So  far  there  is  a  gift  of  all  the  testator's 
real  estate,  and  all  his  residuary  personal 
estate  to  his  wife  and  son  upon  certain 
trusts.  He  specifies  a  particular  freehold 
estate,  stock  in  the  public  funds,  mort- 
gages, and  securities  for  money,  but  does 
not  specify  any  other  portion  which  would 
describe  the  leaseholds,  according  to  the 
respective  natures  and  qualities  thereof; 
and  the  question  therefore  is,  what  are 
the  trusts,  and  what  property  they  relate 
to? 

The  trustees  are,  during  the  life  of  the 
wife,  or  her  remaining  a  widow,  to  permit 
and  suffer  her  to  receive  the  net  clear  rents, 
interests,  and  dividends  of  all  and  every 
his  devised  freehold  and  residuary  personsd 
estate  as  aforesaid.  So  far,  although  it  is 
not  conclusive,  there  is  no  indication  of  an 
intention  to  convert.  The  testator  meant 
that  his  wife  was  to  have  the  income  of  the 
real  and  personal  estate  which  he  had  thus 
given,  and  after  paying  the  annuity,  such 
rent  and  personal  estate  during  the  life  of 
the  wife  or  annuitant,  for  the  wife's  absolute 
use  and  benefit.     Tliough  the  mention  of 
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the  word  "  renU,"  I  agree,  as  it  was  argued, 
might  apply  to  real  estate  not  leasehold, 
still,  although  I  do  not  think  it  con- 
clusive, yet  I  think  the  indication  of  in- 
tention was  not  to  convert.  *'And  in  case 
my  wi£e  shall  marry  again,  then  upon  trust 
during  the  remainder  of  her  natural  life,  to 
receive  and  pay  the  net  or  clear  rents,  profits, 
intere8ts,dividends,  and  annual  proceeds  and 
income  of  all  my  said  freehold  and  residuary 
real  and  personal  estate''  (using  the  same 
set  of  words)  to  the  wife,  for  her  separate 
use,  and  with  the  usual  direction  that  her 
receipt  should  be  a  good  discharge;  the 
same  life  interest  being,  in  effect,  given,  but 
for  her  separate  use.  Then  comes  this 
limitation,  **  from  and  after,  the  decease 
of  my  said  wife,  then  as  to  all  my  said 
devised  and  bequeathed  freehold  and  re- 
siduary real  and  personal  estate,  with  their 
appurtenances,  of  which  my  wife  is  to  have 
the  clear  yearly  income  for  her  life,  upon 
trust  for,  and  I  do  give,  devise  and  be- 
queath the  same  and  every  part  thereof, 
and  all  my  estate,  term  and  interest  therein, 
with  their  appurtenances,  unto  and  to  the 
use  of  my  only  son,  his  heirs,  executors, 
administrators  and  assigns,  for  his  and  their 
own  use  and  benefit  for  ever ;  and  1  direct 
the  same  to  be  conveyed  as  aforesaid,  and 
paid  to  him  and  them  accordingly."  Now 
it  appears  to  me .  clear  that  what  the  tes- 
tator considered  he  was  giving  to  his  son 
on  his  wife's  death  was  the  same  pro- 
perty which  he  had  bequeathed  to  trustees 
upon  trust.  He  uses  the  expression, 
"  term  and  interest."  It  was,  therefore, 
the  same  estate,  term  and  interest,  he  meant 
the  remainder-man  to  take ;  the  same,  was 
that  of  which  the  income  was  to  be  enjoyed 
by  the  widow  for  life.  It  appears  to  me 
clear  that  the  testator  intended  there  should 
be  no  conversion.  It  is  true  that  the  son 
would  have  less  in  value  because  a  part  was 
wearing  out,  but  that  does  not  alter  the 
case.  I  am  of  opinion,  therefore,  that  there 
was  no  intention  to  convert,  but  the  pro- 
perty was  to  be  enjoyed  in  specie. 

With  respect  to  the  other  question,  the 
testator  when  he  died  had  been  in  pos- 


session of  the  leaseholds,  and  had  suffered 
that  property  to  become  dilapidated,  and  in 
consequence,  a  sum  of  900L  was  estimated 
as  the  amount  of  dilapidations  at  his  death. 
I  must  assume  that  the  testator  would  have 
been  liable  under  his  covenant  to  repair, 
for  this  sum.  Shortly  after  his  death,  the 
landlord  seems  to  have  called  upon  the 
parties  to  make  good  the  dilapidations;  he 
seems  to  have  given  some  formal  notice; 
the  widow  and  son  consider  the  matter,  and 
the  widow  appears  to  have  made  varioas 
payments  towards  the  amount  of  the  di- 
lapidations, so  as  to  satisfy  the  landlord. 
Then  comes  the  question,  is  the  widow  to 
bear  that  out  of  her  own  pocket;  or  is 
it  to  come  out  of  the  residuary  estate? 
The  question  is,  the  testator  having  in- 
curred dilapidations,  whether,  as  between 
the  tenant  for  life  and  a  specific  legatee,  you 
can  say,  pay  it  out  of  the  general  person- 
alty. A  number  of  authorities  were  cited, 
but  they  do  not  govern  this  case;  there, 
the  questions  were  between  a  specific  leg- 
atee and  a  residuary  legatee  of  general 
personalty ;  but  here  it  is  as  between  the 
tenant  for  life  and  the  remainder-man,  of 
an  aggregate  mass,  all  residuary,  composed 
of  realty  and  personalty,  of  which  the 
leaseholds  in  question  form  only  a  com- 
ponent part.  It  appears  to  me  in  this 
case,  without  pretending  to  infringe  upon 
Lord  Truro's  authority,  which,  indeed,  I 
should  be  bound  to  foUow,  were  it  in 
point ;  it  appears  to  me  that  this  is  a  case  so 
entirely  different, — where  there  is  a  tenant 
for  life  and  reversioner,  under  the  same  will, 
of  property  subject  at  the  testator's  death 
to  900/.  then  incurred, — that  upon  genend 
principle  the  tenant  for  life  ought  not  to 
bear  the  charge.  In  fact,  if  the  landlord 
had  thought  fit,  he  might  have  entered  for 
a  breach  of  the  conditions;  these  parties 
being  also  executor  and  executrix,  and 
having  arranged  that  pa3rmeot  should 
be  made,  the  result  was,  that  the  pro- 
perty was  preserved  for  the  benefit  of  the 
tenant  for  life  and  remainder-man.  If  snj 
stock  ought  to  be  applied  in  payment  of  the 
900/.,  it  is  the  residue. 
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The  following  cases  will  appear  in  the  Volume  for  1853,  it  being  found  impossible  to 

publish  them  in  the  present  Volume : — 


LORD  CHANCELLOR'S  COURT. 

STBOUOBILL  V.   ANSTIET. 

LORDS  JUSTICES  COURT. 

GLASS  V.  BIOHABDSON. 


ROLLS  COURT. 
blaokh  v.  clabk. 

fiUTTlBPIRLD  V.  HKATH. 
0LB6O  V.   FISHWIOK. 
OOCK  V.   OLABK. 
DUBKBLET  V.   DAT. 
8H0BTBID0E  V.   B08ANQUBT. 
THOBOLD  V.  PABIUK. 


VICE  CHANCELLOR  TURNER'S  COURT. 

BBADON  V,   KINO. 
BLAOKWXLL  V.   PENNANT. 
BBOMTTT  V.   MOOB. 
BBUCB  V.  ELWIN. 
BUBBOUOHES  V.   BBOWNB. 
JRe  BUBT. 

CHEffnSBHAN  V,   ICANN. 
DEVBT  V.  TBOBNTON. 
PALKNEB  V.   OBOVE. 
TLINT  V.   WOODIN. 
FOBBES  V.   70BBE8. 
OOLDEB  V.   OOLDEB. 
GBEENWAT  V.   BBOKHELD. 
OBEOOBT  V.  WILSON. 
HAKEWELL  V.  WEBBEB. 


iZe  HEATH. 

JRe  het's  WILL. 

JONES  V,  MAOOS. 
KINO  V.   MALLOOTT. 
LOVEOBOYB  V.  COOFEB. 
KACBBIDB  V.  LINDSAT. 

Re  maohin'b  tbust. 

PAPWIOK  V.   STANLEY. 
PHILLIPS  V.  PHILLIPS. 
SWANN  V.  WOBTLET. 
Ee  TATLOB'S  SETTLEMENT. 
WILKINSON  V.  FOWKBS. 
WILKINSON  V.  WILKINSON. 


VICE  CHANCELLOR  KINDERSLEY'S 

COURT. 

THE  FBEEUEN  OF  SUNDEBLAND  V.   BISHOP  OF 

DUBHAM. 

HABVET  V,  BIBAOET. 


VICE  CHANCELLOR  PARKERS  COURT. 

ABBOTT  V.   BWADEB. 

In  re  IBM  bbitish  alkali  oompant. 

BBTAN  V.   MANSION. 
CONSTABLE  V.   BULL. 

In  re  the  obeat  westebn  extension  atmo- 

SPHEBIO  OOMPANT. 
MOOBSS  V.   WHITTLE. 
Be  PATTESON'S  TBUSTS. 
STEAD  V.    BANKS. 
Re  THOMSON'S  TBUSTS. 
WATEBS  V.  WOOD. 


RULES     AND    ORDERS 


MADE  IN  PURSUANCE  OP 


St 


THE  BANKRUPT  LAW  CONSOLIDATION  ACT,  1849/' 


12  &  13  VICTORIiE,  c.  106.  s.  8. 


ABSTRACT  OP  THB  RULES  AND  ORDERS. 


DffinUiom  rf  Termt.         1. 

2. 
3. 


Petition  fir  Adjudi- 
cation  of  Bankruptcy. 


Disputing  Adjudica-  i 
tion  qf  Baakruptcff,  i 
Section  104.  ( 


JwUdietkm   rf  ike 
Court  ef  Bankruptcy, 
under  Sect.  12.      Mo-  . 
tions  and  Petitimt,and 
PraeHee  thereon. 


DepoHt  rf  Cottt  on 
Appeal    Section  12. 

AUowanee  rf Amend-  \ 
mente,  | 


4. 

5. 
6. 
7. 

8. 
9. 

0. 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 


20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 


Definition  oftermSf  ^e. 

Petition  for  abjudication  rf  bankruptcy  to  be  on  parchment. 

Petition  and  qffidaoit  in  support  thereof  to  be  examined  by  Registrar  hrfore/King. 

Search  to  be  made  for  previous  fiat  or  petition. 

Where  two  or  more  petitions,  receipt  if  one  by  lot. 

Second  petition  by  creditor  neglecting  to  prosecute  a  former  petition. 

Allotment  qf  petitions  for  adjudication  qf  bankruptcy  in  London.     See  section  94. 

— In  District  Court. 
If  Commissioner  absent.  Registrar  may  baUot. 
Second  or  subuquent  petition  for  adjudication  to  be  prosecuted  before  the  same 

Commissioner. 
Question  on  allotment  qf  petition,  how  determined, 
Inpestigation  qfthe  petitioning  creditor's  debt. 

Personal  attendance  qf  petitioning  creditor,  ^c,  how  to  be  dispensed  with. 
Applications  for  adfueUcation  in  London,  when  to  be  made. 
Notice  to  dispute  adjudication.     12  4r  13  Fict.  c.  106.  s.  104. 
Names  qf  witnesses  to  be  given,  ij^c. 

Shewing  cause  ag<Minst  adjudication  and  grant  qf  further  time. 
Mode  rf  application  to  the  Court,  under  12  ^  13  Fiei.  c.  106.  j.  12. 
Service  of  order  to  shew  cause. 
Previous  to  issuing  warrant  rfconmitment,  under  section  266,  for  disobeying  any 

rule  or  order  ^  Court,  notice  rf  motion  or  order  to  skew  cause  to  be  personally 

served,  S^c. 
Service  rf  notice  rf  motion,  or  order  to  shew  cause. 
Signature  and  attestation  rf  petitions  in  generaL 
To  be  entered  with  the  Registrar. 
4ffida9its  to  beJUed. — No  affidavit  in  reply. 

Affidavits  to  be  indorsed  by  the  Registrar,  with  the  day  when  Irft  for  filing. 
Affidavits  to  be  inOtuUd. 
Hearing  motions  and  petitions* 
Motions,  order  rf  making. 
Note  rf  motion  to  be  delivered  to  the  Registrar. 


I  29.  Deposit  on  AppeaL    12  4*  13  Fict.  e.  106.  s.  12. 
30.  Amendments  may  be  aUowed  by  leave  rf  the  Court. 
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RULES  AND  ORDERS  IN  BANKRUPTCY. 


Removal  of  Commis-  \  o^ 


sions  and  Fiats  issued 
on  or  before  the  lltht^f' 
Nov.  1842.  Section  22.  ) 


With  respect  to  the 
Chirf  and  other  Regis-- 
trars. 


Of  the  Proceedings. 


32. 

S3. 
34. 
S5. 
36. 

37. 
88. 

39. 

40. 

/^41. 

42. 

43. 

44. 

145. 

Office  Copies  of  Pro-  \ 

ceedings  under  Sections  V  ^' 

63.  and  232.  J  *'• 

48. 
Duties  of  the  Master. 


Proof  qf  Debts. 

Taking  Accounts  rf 
Property  mortgaged  or 
pledged^  and  (^  the 
Sale  thererf. 

Bankrupts  Balance 
Sheet. 

Advertisement  of  Cer- 
tificate and  Transnue- 
sion  to  Chirf  Registrar, 
and  AppetU  against  Air 
lowanee  thereof. 


Audits. 


Summoning  cf  Trader. 
Sections  78.  to  86. 


Transfer  of  commissions  and  fiats  into  Court.     12  4"  13  Vict.  c.  106.  s.  22. 
Division  of  certain  tranrferred  commissions  and  fiats  amongst  Commisneners  m 

London. 

Chief  Registrar's  office. 

Affidavits  to  be  filed. 

Roll  of  attomies. 

Book,  with  Chief  Registrar  in  London,  for  names  and  pieces  rf abode  or  busineu 

qf  enrolled  attornies  and  solicitors,  where  they  may  be  served  with  notiees^  ^e. 
Like  book  in  district  courts  in  the  country. 
Substituted  place  for  serving  notices,  Ij^.  on  attomies  and  soticUors,  wiken  their 

place  qf  abode  or  business  is  above  a  certain  distance,  Ij^. 
Existing  commissions  and  fiats,  when  tranrferred,  to  be  entered  in  books,  4^. 
Transmission  of  minutes  qf  proceedings  from  the  country  districts.     Section  23. 
Proceedings  to  be  on  parchment  or  paper  ofurdform  sine,  ^e. 
Proceedings  to  remain  of  record  in  the  Court,  and  shall  not  be  removed  without 

special  direction, 
A  Registrar  to  attend  in  each  court,  and  to  take  minutes,  4tr. 
Registrar  not  to  sit  for  Commissioner  without  his  request  in  writing. 
Memorandum  i^  advertisement  in  Gazette,  ^c,  when  in  lieu  qf  copy  ef  Q^ztUe. 

Charge  for  office  copies  under  section  232. 
Office  copies.     12  4*  13  Vict.  c.  106.  s.  53. 

Bills  to  be  taxed  by  the  Master.     12  ^  13  Vict.  c.  106.  «.  87. 

49.  Offict  qflhe  Master. 

50.  Busineu  of  the  Master  to  be  transacted  by  him  in  person, 

51.  Copies  of  bills. 

52.  Taxation  <f  bills,  SfC.  in  the  country  districts. 

53.  Debts  may  be  proved  at  sitting  for  dividend,  see  sections  164.  and  1 87. 

54.  Separate  debts  may  be  proved  under  joint  petition,  and  distinct  accounts  to  be  kept 

qf  joint  and  separate  estate ;  application  thererfin  case  qf  overplus. 

55.  Directions  for  taking  accounts,  and  sale, 

56.  Conveyance  where  necessary 

57.  Application  of  proceeds. — Proqf  by  creditor  for  deficiency. 

58.  All  parties  to  be  examined. 

59.  Bankrupt's  balance  sheet  must  be  filed  in  duplicate  ten  days  before  the  day  op- 

pointed  for  last  examination, — Last  examination  will  not  otherwise  be  passed. — 
Office  copies  qf  balance  sheet,  or  any  part,  to  be  provided  by  proper  qffieer.  See- 
Hon  16a 

60.  Advertisement  of  certificate.     12  4*  13  Vict.  e.  106.  s.  199. 

61.  Certificate  to  be  transmitted  to  Chief  Registrar. 

62.  Deposit  of  costs  before  application  for  recall  qf  certificate.    Sections  203,  206, 

207 1  and  eee  section  1 2. 

63.  Notice  to  the  Court  of  an  appeal.     Section  206. 

64.  Affidavits  in  support  to  be  filed  with  petition  ofappeaL 

65.  Bills  of  solicitors  and  messengers  to  be  delivered  to  Registrar  for  taxoHemfiee  days 

before  the  audit, — If  audit  adjourned  by  default  rf  solicitor  or  messenger  m 
that  behalf,  ^^^  solicitor  or  messenger  to  pay  the  costs  of  the  adjoummenL — 
No  sum  to  be  paid  to  any  solicitor  or  messenger  on  account  ef  his  bill  until  it 
has  been  taxed, 

66.  Audit  account  qf  official  assignee  or  creditors*  assignee  to  be  made  out  m  apar- 

ticularform,  to  be  untform  in  all  the  courts. 

67.  At  every  audit  the  Debtor  and  Property  Book  qf  the  qfficial  assignee  to  be  ex- 

amined,  and  compared  with  Audit  Paper ;  cause  <^  moniee  reuioining  mneU- 
lected  to  be  ascertained,  and  a  -minute  thereqf  made,  and  filed  with  proceed' 
ings. — The  debtors  to  be  summoned,  and  examined  on  oath,  and  exnmiuation 
filed, — Court  to  give  directions  as  to  further  proceedings  against  suck  debtors. 
Summoning  qf  trader  debtors.  12  4*  18  Vict.  c.  106.  u,  78.  to  96,—PeTteaskrs 
qf  demand  and  notice  how  to  be  signed, — N.B.  The  particulars  qf  dewstnd 
and  notice  qf  demand  must  be  a  copy  qf  the  particulars  ef  demoasd  and  neties 
required  to  be  annexed  to  the  effidavit  of  debt. 

69.  How  such  particulars  qf  demand  and  notice  should  be  directed, 

70.  The  account  to  be  expressed  with  reasonable  certainty  as  to  dates,  4^.,  and  wtcr* 

credit  is  given  in  the  account,  payment  qfthe  baianee  only  to  be  twfuired  in 
the  notice, 

71.  Ifaffidamtfor  sumesoning  debtor  not  filed  within  a  certain  time,  fresh  partiemlars 

qf  demand  and  notice  required, 

72.  Affidavit  rfdebt,  what  certainty  required  in. 
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RULES  AND  ORDERS  IN  BANKRUPTCY.' 


in 


Summoning  iff  Trader. 
SeetUnu  78.  to  86. 


Arrangements  be- 
tween Debtors  and  their 
Creditors,  under  the 
Superintendence  and 
Controul  of  the  Court. 


Arrangement 
Deed.    Sections  22^. 
229. 


bffX 

.to  C 


Orders  for  Payment 
of  Money  and  Costs,  and 
Execution  thereon.  Sec- 
/ioM  123,132,151,249. 


Coitrse  iff  Priority  tf 
payment  out  qfthe  Es- 
tate of  the  Bankrupt,  qf 
the  Costs  qf  the  Peti- 
tioning Creditor,  Section 
1 14,  and  qf  payment  of 
Costs  out  ^  joint  or 
separate  Estates, 

Composition  rfter  ad- 
judication  of  Bankrupt' 
cy,  under  Sections  230, 
231. 


With  respect  to  Offi- 
cial Assignees  and  their 
Duties. 


73.  The  parties,  how  to  be  described  in  summons. 

74.  Notice  to  be  indorsed  on  summons  in  the  form  given,  to  make  known  to  the  party 

summoned  the  provisions  of  the  Act  relating  thereto.    See  sections  78.  to  86. 

75.  Summons  to  be  indorsed  with  the  name  qf  the  attorney  suing  out  the  same^  or 

with  a  memorandum  expressing  that  it  was  sued  out  by  the  creditor  in  person. 

76.  Summons  to  be  served  four  days  bqfore  time  for  appearance. 

77.  Summons  to  be  served  between  9  o'clock  A.M.  and  9  o'clock  p.m. 

78.  ^  plaintiff  makes  default  in  appearance,  the  defendant  entitled  to  discharge  from 

summons,  SfC. 

79.  Ifdrfendant  appear,  when  in  such  ceue  entitled  to  discharge  from  summons. 

80.  Want  qf  compliance  with  these  rules,  consequence  of, 

81.  Application  to  enlarge  time. 

82.  Notice  to  be  given  of  defendants  intention  to  enter  into  bond. 

83.  Notice  of  sureties  to  be  accompanied  with  copy  affidavit  of  sufficiency. — Form  of 

€^ffidavit  of  st^eiency. 

84.  Sureties  to  justify  in  what  amount, 

85.  Liberty  to  except  to  sureties. 

86.  Attendance  in  court  to  justify  and  opposition  thereto. 

87.  Penalty  qf  the  bond  and  form  of. 

88.  Where  no  notice  of  exception,  course  qf  proceeding. 

89.  Presentation  and  allotment  of  petitions.     12  8f  13  Fiet.  c.  106.  u.  211.  to  223. 

90.  Two  copies  to  be  delivered  to  Registrar. 

91.  Deposit  with  official  assignee. 

92.  Certificate  of  causes  qf  detention  to  be  annexed  to  petition. 

93.  Sending  and  serving  of  notices. 

94.  Petitioner's  account  to  be  attested  and  furnished  to  official  assignee. 

95.  Right  to  attend  sittings  and  inspect  proceedings. 

96.  Minutes  of  sittings. 

97.  Title  of  affidavits. 

98.  Forms. 

99.  Forms  of  certificates,  account  and  qffidavit,  under  12  4*  13  Fict.  c.  106.  ss.  225, 

226,  227. 

100.  Order  for  payment  qf  money  for  costs.     12  ^  13  Fiet.  e,  106.  ss.  123,  132, 

151,a»<2  249. 

101.  Order  for  costs  to  contain  leave  to  issue  execution, 

102.  Taxation  of  costs. 

103.  Chiqf  Registrar  to  issue  execution. 

104.  Pracipes  to  beJUed. 

105.  Pracipe  Book  to  be  kept. 

106.  Forms  of  writs  of  execution  and  qf  the  exectOion  thereof. 

107.  Teste  and  return. 

108.  Indorsement  qf  amount. 

1 09.  Fenditioni  exponas, 

110.  Returns  to  be  filed  with  Chiqf  Registrar  and  entered  in  Pracipe  Book. 

111.  Entry  of  satisfaction. 

112.  Order  for  entry  qf  satisfaction. 

1 13.  Amendment  of  writs,  ^c. 

114.  Course  qf  priority  for  payment  of  the  costs  rfthe  petitioning  creditor.     12  4"  13 

Fict,c.  106.*.  114. 

115.  In  case  joint  estate  insufficient.   Court  may  order  costs  to  be  paid  out  of 

separate  estate,  and  vice  yersfi. 


116.  Minutes  of  first  meeting.    12  4-  13  Fiet.  c.  106.  ss.  280,  231. 

117.  Second  meeting  to  be  before  Commissioner, 

118.  Certificate  qf  Commissioner, 

119.  Appointment  by  Commissioners  ofqfficial  assignees  to  act, 

120.  Same  as  to  existing  commissions  and  fiats. 

121.  Appointment  of  assignees  and  the  certificate  thereof. 

122.  Official  assignee  not  to  trade,  Sfc. 

123.  Official  assignee  to  find  sureties. 

124.  Liability  qfqfficial  assignee  and  sureties. 

125.  The  official  assignee  annually  to  make  declaration  that  his  sureties,  to  the  best 

of  his  belief,  are  alive  and  sohent,  and  also  state  any  change  of  residence. 


IV 
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With  respect  to  Offi- 
cial Auigneet  and  their 
DuiUs. 


^  126.  Offidai  atsignee  to  ghm  notice  ofdeatk,  hankmptey  or  hmheney  rfku  sureties. 

127.  Official  assignee  to  follow  the  instruetioms  qfthe  Commissumer, 

128.  No  official  assignee  to  have  under  his  eoniroul  more  than  100/L  under  any  one 
estate,  or  in  the  aggregate  more  than  1,W0L 

129.  Form  to  be  adopted  on  payment  ^  Money  into  the  Bank  by  an  official  assignee, 
\ZQ,  Allowance  of  offidai  assignees* 

181.  Official  assignee  to  keep  a  register  i^ihe  bankruptcies  to  which  he  has  been 
appointed, 

182.  Particular  sets  qf  books  to  be  kepi  by  the  official  assignee, 
188.  Ciffidal  assignee  to  sort  and  number  books,  4^.  rf  bankrupt. 

184.  Official  assignee  to  direct  the  payment  rf  monies  due  to  a  bankrupt's  estate  from 
persons  in  England,  and  exceeding  a  certain  sum  in  amount  to  be  made  direct 
into  the  Bank  qf  England, 

185.  Party  making  each  payment  to  take  a  receipt  for  the  same. 

136.  Awountant  in  Bankruptcy  to  nottfy  such  payment  to  the  proper  official  assignee. 

137.  All  monies  under  the  controul  of  the  official  assignee  to  be  kept  ai  a  banker's^  to 
his  account  as  qffieial  assignee,  and  not  mtned  unth  his  own  monies, 

188.  Order  for  payment  of  money  out  if  the  Bank  tf  England  under  any  bankrupt*s 
estate  to  be  made  by  a  Commissioner  in  wriiing  under  his  kandt  and  test\fkd 
by  a  Registrar  i  the  applioaiion  rfthe  money  to  be  specified  in  the  order, 

189.  Orders  for  payment  rf  money,  Sfc  to  be  signed  in  triplicate. 

140.  Official  assignee  to  enter  in  a  book  the  names  of  aU  debtors  to  the  bankrupt's 
estate,  and  state  therein  the  reasons  why  debts  are  not  paid,  and  to  produce 
the  book  at  the  audit. 

141.  Bills  <f  exchange,  notes,  ij^c  to  be  deposited  in  the  Bank  by  qffidal  assignees,  ^, 

142.  Bill,  4t.,  t0*efi  due,  how  to  be  dealt  with, 
148.  In  case  if  non-payment,  Sfc, 

144.  Bank  of  England  to  certify  to  Aceeuntant  the  recent  of  money  on  bill,  or  die- 
honour,  4'C. 

145.  Off^<^  assignee  to  gioe  notice  qf  dishonour,  Sfc, 

146.  Commissioner  to  order  delivery  out  of  bills,  notes,  Sfc.  to  efficial  assignee, 

147.  Commissioner  may  order  money  to  be  invested  in  Exchequer  hiUs,  or  sale  of  Ex- 
chequer bills,  Sfc. 

148.  The  official  assignee  to  give  notice  in  Gasette,  and  to  send  through  the  Post- 
qffice  a  printed  circular  letter  to  eadt  creditor,  giving  him  notice  qf  the  time 
und  place  qf  the  delivery  of  the  dividend  warrant. 

149.  Payment  qf  dividend. — The  duty  rf  soUeitors,-^Duty  of  official  assignee,— 
Accountants  duty, 

150.  Official  assignee's  duty. — Commissioner  to  order  payment  qf  dividend  m  eases 
where  securities  cannot  be  produced, 

151.  Dividend  warrant,  how  paid, 

152.  When  order  qf  Commissioner  for  payment  rf  dividend  warrant, 
158.  Tranrfer  qf  money  from  general  account  to  dividend  account. — Commissioners 

authorized  to  carry  back  dividend  not  called  for  to  the  original  account  ofe^ate. 

154.  Unpaid  dividend  warrants  qf  above  twelve  months  date  to  be  returned  to  the 
Accountant  in  Bankruptcy  by  the  qfficial  assignee,  and  cancelled. 

155.  Official  assignee  to  deliver  quarterly  aceounts  qf  balances^  together  with  his  eash- 
book  and  p€Us-book. 

156.  The  quarterly  accounts  to  be  kept  by  Registrar  qf  the  Court,  imd  open  to  the 
inspection  ^creditors  at  convenient  times. 

157.  Monies  or  bills,  i^e.  may  be  paid  or  delivered  to  the  Bank  rf  Englamd  through 
any  if  the  branch  banks  thereqf. 

158.  outer  forms  in  the  Schedule  to  be  followed  where  appUctMe, 

159.  Official  assignee  keeping  under  his  controul  more  than  KHOL,  under  any  ens 
estate,  or  more  than  1,000/.  in  the  aggregate,  to  be  charged  mtk  20L  per  cevL 
on  the  excess,  and  unless  the  money  has  been  kept  from  proper  eeasses,  to  be 
dismissed  from  his  qffice,  on  the  report  qf  the  Commissioner,  or  upon  petHien  to 
the  Lord  Chancellor  by  a  creditor,  and  be  liable  to  costs  and  expenses,  and 
have  no  claim  to  remuneration, 

160.  Forms  relating  to  payment,  8[c,  if  money  under  bankruptcies  in  the  eousUry  to 
be  printed  in  red  ink, 

161.  Orders  as  to  qfficial  assignees  under  bankruptcies  to  be  applieable  to  qffieiel 
assignees  under  petitions  for  arrangements,  ^c, 

162.  Printed  copies  rf  rules  to  be  supplied  by  Chiqf  Registrar,  4^. 
,  168.  Rules  and  Ordere,  when  to  take  effect. 


RULES  AND  ORDERS  IN  BANKRUPTCY. 


WiTB  respect  to  tbe  sefenil  matten  hereinafter  mentioned — It  is  osi^ebbd  as  follows, 

that  is  to  wjf 


Dtfimtkn  pf  Term, 

I. — That  all  words  and  expressions  used  in  these 
Rules  or  Orders,  shall  be  construed  in  conformity 
with  the  interpretation  clause  (section  276.)  of 
**  The  Bankrupt  Law  Consolidation  Act,  1849." 

Petition  for  Adjudication  qf  Bankruptcy, 

II. — Every  petition  for  adjudication  of  bank- 
ruptcy shall  be  fairly  written  or  printed  on  parch- 
ment in  the  form  given  in  the  Schedule  M.  or  O. 
of  **  The  Bankrupt  Law  Consolidation  Act,  1849/' 
(as  the  case  may  be),  and  no  alterations,  interlinea- 
tions or  erasures  shall  be  permitted  without  leave 
of  the  Court;  except  so  far  as  the  same  may  be 
necessary,  in  order  to  adapt  the  printed  form  to 
the  circumstances  of  the  particular  case. 

III. — All  petitions  for  adjudication  and  the  affi* 
davits  in  support  of  the  same  shall  be  carefully 
examined  by  the  Chief  Registrar  in  London,  or 
by  one  of  the  Registrars  in  the  country  districts, 
before  they  are  med,  and  any  petition  or  affidavit 
not  being  in  conformity  with  the  provisions  of  '*  The 
Bankrupt  Law  Consolidation  Act,  1849,"  and  these 
Orders,  shall  be  rejected,  subject  however  to  an 
appeal  to  the  Commissioner  of  the  day  in  London ; 
or  to  the  Commissioner  in  attendance  in  the  country. 

IV. — ^The  Chief  Registrar  shall  carefully  search 
whether  any  fiat  in  bankruptcy  or  petition  for 
a4jadication  of  bankruptcy  has  been  issued  or  filed 
against  or  by  the  same  person  or  persons,  alone  or 
jointly  with  any  other  person  or  persons,  and  shall 
indorse  the  result  of  such  search  on  the  petition 
previous  to  transmitting  the  same  to  the  Registrar 
of  the  day.  Similar  searches  and  indorsements 
shall  be  made  by  the  Registrar  in  attendance  in  the 
country. 

V. — That  in  case  two  or  more  persons  shall  apply 
at  the  same  time  to  present  petitions  to  the  Court 
in  London  or  to  a  district  court  for  adjudication 
of  bankruptcy  against  the  same  person,  and  shall 
both  be  prepareid  to  prosecute  the  same  imme- 
diately, it  shall  be  determined  by  lot  which  petition 
shall  first  be  received  and  filed,  but  if  one  of  such 
persons  only  is  prepared  to  prosecute  his  petition 
immediately,  such  person  shall  be  preferred ;  and 
in  case  one  of  such  petitions  shall  be  by  the 
debtor  or  debtors,  then  the  other  petition,  (or  one 
of  the  other  petitions,  to  be  ascertained  as  aboye,) 
shall  be  preferred ;  and  no  subsequent  petition  for 
adjudication  of  bankruptcy  against  the  same  trader, 
either  alone  or  jointly  with  any  other  person  or 
persons,  shall  be  proceeded  with  further  than  re- 
ceiving and  filing  the  same,  until  after  the  dismissal 
of  the  first,  or  other  petition,  or  the  expiration  of 
the  time  allowed  for  prosecuting  the  same. 

VI. — That  if  any  creditor  shall  petition  for  adju- 
dication of  bankruptcy,  and  shall  neglect  to  prose- 
cute his  petition  witlun  the  time  limited  for  that 
purpose,  no  subsequent  petition  for  adjudication  of 
bankruptcy  against  the  same  trader  or  traders,  or 
any  of  them,  either  alone  or  jointly  with  any  other 
person  or  persons,  shall  be  presented  by  the  same 
creditor  without  the  special  leave  of  the  Court  to 
which  the  previous  petition  was  addressed. 


VII. — ^That  every  petition  for  a4jndication  of 
Bankruptcy  in  London,  whether  presented  by  a 
creditor  or  by  the  trader  himself,  shall  forthwith 
after  the  filing  thereof  in  the  office  of  the  Chief 
Registrar,  be  allotted  by  ballot  by  the  Registrar  of 
the  day,  in  the  presence  of  a  Commissioner,  and  in 
the  presence  of  the  solicitor  acting  in  tbe  matter 
of  such  petition  to  one  of  the  Commissioners  of  the 
Court,  and  such  allotroent  shall  be  entered  in  a 
locked  book  to  be  kept  for  that  purpose,  to  which 
book  each  Registrar  and  Commissioner  shall  have 
a  key;  and  every  such  petition  in  any  district 
Court  where  there  is  more  than  one  Commissioner 
shall  when  filed  be  allotted  in  like  manner  by  ballot, 
and  entered  in  a  locked  book,  to  be  kept  as  aforesaid. 

VIII.—- In  case  of  the  absence  of  any  Commis- 
sioner the  Registrar  alone,  and  in  case  of  the  ab- 
sence of  any  Registrar,  the  Commissioner  alone, 
may,  but  in  either  case,  in  presence  of  the  solicitor, 
proceed  to  ballot  any  petition,  indorsing  on  such 
petition  the  reason  for  his  so  proceeding. 

IX. — That  where  a  petition  for  adjudication  of 
bankruptcy  filed,  either  by  a  creditor  or  a  trader, 
shall  have  been  dismissed,  or  shall  not  have  been 
prosecuted  within  the  time  limited,  every  second 
or  subsequent  petition  presented  to  the  same  Court 
for  adjudication  of  bankruptcy  against  the  same 
person  or  persons,  or  any  of  them,  and  either  alone 
or  jointly  with  any  other  person  or  persons,  shall 
be  allotted  to  and  prosecuted  before  the  Commis- 
sioner who  shall  have  acted  in  the  matter  of  the 
first  petition,  or  to  whom  the  same  shall  have  been 
balloted. 

X. — Whenever  any  doubt  shall  arise  as  to  the 
allotment  of  any  petition  in  London,  the  same  shall 
be  determined  by  the  senior  Commissioner,  or  in 
his  absence  by  the  Commissioner  of  the  day ;  and 
in  the  country  by  the  Commissioner  in  attendance. 

XI. — The  petitioning  creditor's  debt  shall  be 
carefully  investigated  previous  to  the  abjudication, 
and  all  securities  held  by  him  shall  at  the  same 
time  be  exhibited  to  the  Commissioner,  together 
with  a  debtor  and  creditor  account  between  the 
petitioning  creditor  and  the  intended  bankrupt, 
which  shall  be  filed  with  the  proceedings,  unless 
otherwise  directed  by  the  Court 

XII. — The  personal  attendance  of  the  petition- 
ing creditor,  and  of  the  witness  or  witnesses  to 
prove  the  trading  and  act  of  bankruptcy,  upon  the 
opening  of  the  petition  for  adjudication,  may  be 
dispensed  with,  on  special  cause  proved  to  the  satis- 
fSsction  of  the  Court 

XIII. — Except  in  case  of  emergency,  all  appli«* 
cations  for  adjudication  in  London  shall  be  made 
to  the  Commissioner  of  the  day  in  his  private  room 
previous  to  the  public  sitting  of  the  Court 

Disputing  Adjudication  of  Bankruptcy. — Section  104. 

XIV. — That  if  any  person  adjudged  bankrupt 
intend  to  shew  cause  against  the  validity  of  such 
adjudication,  he  shall  cause  notice  in  writing  of 
such  his  intention  to  be  served  upon  the  petition- 
ing creditor,  or  his  solicitor,  and  upon  the  Regis- 
trar, two  clear  days  at  least  before  the  day  appointed 
by  the  Court  for  shewing  cause  against  such  a^ju- 
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dication,  and  in  such  notice  shall  state  which  of 
the  following  matters,  namely,  the  petitioning  cre- 
ditor's deht  or  dehts,  the  trading,  or  act,  or  acts  of 
banliruptcy  he  intends  to  dispute. 

XV. — ^That  after  serving  such  notice  of  his  in- 
tention, he  shall  on  application  be  forthwith  fur- 
nished with  the  names  of  the  witness  or  witnesses 
deposing  to  the  matter  in  dispute,  and  shall,  on 
payment  for  the  same,  have  a  copy  of  the  deposi- 
tion or  depositions,  or  any  of  them,  as  the  Court 
in  its  discretion  may  think  fit 

XVI. — That  on  the  appearance  to  shew  cause 
against  the  validity  of  the  adjudication,  the  peti- 
tioning creditor's  debt,  trading,  and  act  of  banlc- 
ruptcy,  or  such  of  those  matters  as  the  person 
adjudged  bankrupt  shall  have  given  notice  that  he 
intends  to  dispute,  shall  again  be  proved  vivd  voce, 
unless  otherwise  directed  by  the  Court,  and  if  any 
new  evidence  of  those  matters  or  any  of  them  shall 
be  given,  or  any  witness  or  witnesses  to  such 
matter  shall  not  be  present  for  cross-examination, 
and  further  time  shall  be  desired  to  shew  cause, 
the  Court  shall,  if  it  think  the  application  reason- 
able, grant  such  further  time  as  it  may  think  fit 

Jurisdiction  of  the  Court  of  Bankruptcy,  under  See, 
12. — Motions  and  Petitions,  and  Practice  thereon, 

XVII.— That  (unless  the  Court  shall  in  any 
particular  case  otherwise  direct)  all  applications  to 
the  Court  in  the  exercise  of  its  primary  jurisdiction 
by  virtue  of  "The  Bankrupt  Law  Consolidation 
Act,  1849,"  shall  be  by  way  of  motion,  supported 
by  affidavit,  upon  hearing  which,  the  Court  shall 
make  such  order  therein  as  shall  be  just ;  but  in 
cases  in  which  any  other  party  or  parties  than  the 
applicant  are  to  be  affected  by  such  order,  no 
such  order  shall  be  made  unless  upon  the  consent 
of  such  person  or  persons,  duly  shewn  to  the  Court ; 
or  upon  proof  that  notice  of  the  intended  motion 
and  copy  of  the  affidavit  in  support  thereof  has 
been  served  upon  the  party  or  parties  to  be  afiTected 
thereby,  four  clear  days  at  least  before  the  daj 
named  in  such  notice  as  the  day  when  the  motion 
is  to  be  made:  Provided,  however,  that  the  Court 
may,  if  it  shall  think  fit,  in  any  case  where  the 
party  or  parties  to  be  affected  by  the  order,  or  any 
of  them,  shall  not  have  been  duly  served  with  a 
notice  of  the  motion  for  such  order,  make  an 
order  calling  upon  the  party  or  parties  to  be 
afiected  thereby  to  shew  cause,  at  a  day  to  be 
named  by  the  Court  in  such  order,  why  such  order 
should  not  be  made. 

XVIII. — That  every  order  to  shew  cause  shall 
be  served  upon  the  party  or  parties  to  be  afiTected 
thereby,  four  clear  days  at  the  least  before  the  day 
appointed  for  shewing  cause. 

XIX. — No  warrant  for  the  commitment  of  any 
person,  pursuant  to  section  266.  of  '*  The  Bankrupt 
Law  Consolidation  Act,  1849,"  for  disobeying  any 
rule  or  order  of  the  Court,  shall  be  issued,  unless 
notice  of  the  intended  motion  for  such  warrant 
shall  have  been  served  personally  upon  the  person 
to  be  committed  two  clear  days  at  the  least  before 
the  day  of  hearing  such  motion;  or  unless  an 
order  to  shew  cause  why  such  warrant  should  not 
be  issued  shall  have  been  personally  served  upon 
such  person,  four  clear  days  at  the  least  before  the 


day  named  in  such  order  for  shewing  cause :  Pro- 
vided, however,  that  in  cases  in  which  it  shall  be 
made  to  appear  to  the  Court,  that  the  person  in- 
tended to  be  committed  is  keeping  out  of  the  way 
and  cannot  be  personally  served  with  the  notice  of 
motion,  or  of  the  order  to  shew  cause,  it  shall  be 
lawful  for  the  Court  to  make  an  order  directing 
substituted  service  of  the  notice,  or  order  to  shew 
cause,  as  may  be  best  suited  to  the  circumstances  of 
the  case ;  and  service  of  such  notice,  or  order  to 
shew  cause,  according  to  the  directions  of  such 
order,  shall  be  deemed  to  be  as  effectual  as  if  such 
service  had  been  made  personally. 

XX. — In  cases  in  which  personal  service  of  any 
notice  of  motion,  or  of  any  rule  or  order  of  the 
Court,  is  required,  the  same  shall  be  efiS>cted,  in 
the  case  of  a  notice  of  motion,  by  delivering  to  the 
partv  or  parties  to  be  served,  and  each  of  them,  a 
duplicate  of  the  notice  of  motion ;  and  in  the  case 
of  a  rule  or  order,  by  delivering  to  the  party  or 
parties  to  be  served,  and  each  of  them,  a  true  copy 
of  the  order  or  rule,  at  the  same  time  shewing  to 
him  or  them  the  original  order  or  rule  of  the 
Court 

XXI. — That,  except  where  otherwise  provided 
or  required  by  the  statute,  or  by  these  Rules,  every 
petition  presented  to  the  Court  of  Bankruptcy  in 
London  or  in  the  country,  shall  be  signed  by  the 
petitioner  or  petitioners ;  provided  always,  that  in 
the  case  of  partnership  or  absence  of  any  petitioner 
or  petitioners  from  the  United  Kingdom,  the  signa- 
ture of  one  of  the  partners,  or  of  the  party  present- 
ing the  same  on  behalf  of  the  person  so  absent, 
shall  be  sufficient,  and  the  signature  of  each  person 
signing  the  same  shall  be  attested  by  the  solicitor 
actually  presenting  the  petition,  or  by  some  other 
solicitor,  who  shall  state  himself  in  his  attestation 
to  be  the  solicitor  or  agent  of  the  solicitor  of  the 
party  signing  in  the  matter  of  the  petition. 

XXII. — That  every  such  petition  presented  to 
the  Court  shall  be  entered  with  the  Registrar  of 
the  Court  to  which  the  same  is  presented,  and  the 
order  directing  the  attendance  thereon  shall  be 
signed  by  the  Registrar,  and  under  the  seal  of  the 
Court;  and  the  original  petition,  when  served,  shall 
be  returned  to  the  Registrar  on  or  before  the  hear- 
ing,  and  filed  of  record.  And  it  shall  not  be  neces- 
sary to  recite  such  petition  at  length,  but  only  tbe 
prayer  thereof,  in  any  order  pronounced  by  the 
Court  thereon. 

XXIII.— That  every  affidavit  to  be  used  in 
obtaining,  supporting,  or  opposing  any  petition,  or 
motion,  or  order  for  shewing  cause  for  or  against 
any  order  or  rule  of  Court,  shall  be  filed  with  the 
Registrar  of  the  Court  having  the  custody  of  the 
proceedings  to  which  the  same  relates,  two  clear 
days  at  the  least  before  the  day  appointed  for  the 
hearing ;  and  no  affidavit  in  reply  or  in  rejoinder 
is  to  be  used  except  by  leave  of  the  Court 

XXIV. — ^That  the  Registrar,  upon  any  affidavit 
being  left  with  him  to  be  filed,  do  indorse  the  same 
with  the  day  of  the  month  and  year  when  the  same 
was  so  left,  and  do  forthwith  file  the  same,  with  the 
proceedings  to  which  the  same  relates. 

XXV.— That  no  affidavit  be  filed,  unless  the 
same  is  properly  intituled  in  the  Court  and  matter 
in  which  the  same  is  to  be  used,  and  that  after  any 
affidavit  is  left  with  a  Registrar  to  be  filed,  the 
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same  is  on  no  account  to  be  delivered  to  any  person 
whatever,  except  by  order  of  the  Court 

XXVJ. — Except  in  cases  of  emergency,  all  mo- 
tions shall  be  made,  and  all  petitions  heard,  before 
the  Commissioner  acting  in  the  particular  bank- 
ruptcy to  which  the  matter  relates,  or  the  Commis- 
sioner acting  for  him  in  his  absence,  and  in  London, 
on  the  day  on  which  he  sits  as  Commissioner  of  the 
day,  and  at  the  sitting  of  the  Court,  and  in  the 
order  set  down  in  the  Registrar's  Diary,  unless  the 
Commissioner  shall  otherwise  direct. 

XXYII. — Motions  made  by  the  Bar  shall  be 
heard  according  to  the  right  of  precedence,  and 
motions  made  by  attomies  in  the  order  in  which 
they  have  been  set  down  in  the  Registrar's  Diary 
previous  to  the  public  sitting  of  the  Court 

XXVIII. — A  short  note  of  every  motion  shall 
be  delivered  to  the  Registrar  previous  to  the  public 
sitting  of  the  Court,  specifying  the  bankruptcy  or 
other  matter  to  which  the  same  relates,  the  name 
of  the  party  on  whose  behalf  the  same  is  made,  the 
name  and  residence  of  the  attorney  of  such  party 
(and  of  the  counsel,  if  the  same  be  made  by  coim- 
sel),  the  name  of  any  party,  and  the  name  and  resi- 
dence of  his  attorney,  on  whom  any  notice  of  such 
motion  has  been  served. 

DepotU  rfCoitt  en  Appeal. — Section  12. 

XXIX. — That  at  or  before  the  time  of  entering 
an  appeal  against  a  decision  or  order  of  the  Court 
of  Bankruptcy,  the  party  intending  to  appeal  shall 
(in  any  case  not  otherwise  specially  provided  for)  de- 
posit with  the  Chief  Registrar,  such  sum,  not  being 
less  than  10/.  and  not  exceeding  40/.,  as  the  Com- 
missioner, whose  order  or  decision  is  appealed  from, 
or  some  other  Commissioner  of  the  aame  Court, 
shall  direct,  to  satisfy,  so  far  as  the  same  may  ex- 
tend, any  costs  that  the  appellant  may  be  ordered 
to  pay,  and  in  the  absence  of  any  directions  of  a 
Commissioner  as  to  the  amount  of  deposit  the  sum 
of  20/L  shall  be  so  deposited.  If  it  shall  appear 
that  there  are  several  respondents  in  separate  in- 
terests, the  Commissioner,  if  he  shall  think  fit, 
may  order  a  separate  deposit  as  to  every  such  re- 
spondent 

Allowance  qf  Amendmentt, 

XXX. — That  in  any  proceeding  before  the  Court, 
the  Court,  if  it  think  fit  so  to  do,  may  allow  amend- 
ment in  any  particular  or  particulars,  in  the  judg- 
ment of  the  Court  not  materia]  to  the  merits  of  the 
case,  to  be  forthwith  made  on  such  terms  as  to  re- 
swearing (!n  case  of  affidavits  when  necessary)  and 
as  to  payment  of  costs,  or  both  payment  of  costs 
and  postponement,  or  otherwise,  as  Uie  Court  shall 
think  reasonable. 

Removal  of  Commiseions  and  Fiats  ittued  on  or  hrfore 
the  \Uh  November  1842.— iS^c/iVm  22. 

XXXI.— That  every  commission  and  fiat  di- 
rected to  any  Commissioners  in  the  country,  and 
opened  or  purporting  by  the  proceedings  to  have 
been  opened  at  any  place  situated  within  any  one 
of  the  several  districts  appointed  for  holding  courts 
of  bankruptcy  in  the  country,  and  not  heretofore 
brought  into  conrt,  shall  be,  and  the  same  is  here- 
by transferred  and  removed  into  the  district  Court 
of  Bankruptcy  within  the  district  in  which  such 


place  shall  be  situate,  and  every  commission  and 
fiat  directed  to  any  Commissioners  in  the  country, 
and  opened  or  purporting  by  the  proceedings  to 
have  been  opened  in  the  country  elsewhere  than  at 
any  place  situated  within  any  one  of  the  said  several 
districts,  and  not  heretofore  brought  into  court, 
shall  be  and  the  same  is  hereby  transferred  and 
removed  into  the  Court  of  Bankruptcy  in  London, 
and  all  further  proceedings  in  every  commission 
and  fiat  so  transferred  and  removed  as  aforesaid, 
shall  be  thenceforth  prosecuted  and  carried  on  in 
the  court  to  which  the  same  is  hereby  ordered  to 
be  transferred. 

XXXII. — That  all  commissions  and  fiats  di- 
rected to  any  Commissioners  in  the  country,  and 
opened  or  purporting  by  the  proceedings  to  have 
been  opened  in  any  of  the  counties  or  divisions  or 
parts  of  the  counties  named  in  the  Schedule  here- 
under written,  and  transferred  into  the  Court  of 
Bankruptcy  in  London  by  the  preceding  Order,  be 
further  prosecuted  in  such  court  before  the  Com- 
missioner of  the  said  Court  named  in  such  Sche- 
dule, in  conjunction  with  such  county  or  counties, 
or  divisions,  or  parts  respectively. 


SCHEDULE. 


Mr.  Commissioner  Evans 


Mr.  Commissioner  Fonblanque 


Mr.  Commissioner  Fane 


Mr,  Commissioner  Holroyd 


Mr.  Commissioner  Goulbum . . 


Before  the  above-named  Com- 
missioners, according  to  such 
scale  of  distribution  as  from 
time  to  time  shall  be  directed 
by  any  three  Commissioners 


Norfolk, 
r  Oxford. 

That  part  of  the 
county  of  Dor- 
set not  being 
within  the  Exe- 
ter district 

South  Wilts. 

North  Hants. 

Surrey. 

South  Hants. 

West  Sussex. 

East  Sussex. 

Kent 

SufiTolk. 

Essex. 

Herts. 

Berks. 

Rutland. 

Huntingdon. 

Cambridge. 

Northampton. 

Bedford. 
^  Bucks. 


With  reepeci  to  the  Chirfand  other  Registrare. 

XXXIIL— That  the  Chief  Registrar's  office  shall 
be  at  the  Court  of  Bankruptcy  in  London,  and  shall 
be  kept  open  daily,  throughout  the  yesr,  from  ten 
till  four  o'clock,  (Sunday,  Christmas  Day,  Good 
Friday,  Monday  and  Tuesday  in  Easter  week,  and 
any  day  appointed  for  a  public  fast  or  thanksgiving, 
excepted). 

XXXIV.— That  all  petitions,  affidavits,  and  other 
documents  directed  to  be  filed,  except  the  affidavits 
mentioned  in  Rule  XXIII.,  shall  be  filed  in  the 
office  of  the  Chief  Registrar  at  the  Court  of  Bank- 
ruptcy in  London,  if  relating  to  any  bankruptcy  or 
other  matter  under  this  Act,  prosecuted  in  London, 
or  with  the  Registrar  or  Registrars  of  the  district 
court  in  which  any  bankruptcy  or  other  matter 
under  this  Act,  is  prosecuted  in  the  country. 


VUl 
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XXXV.— That  a  roll  or  book  shall  be  kept  by  the 
Chief  Registrar,  in  which  shall  be  enrolled  the 
names  of  all  attomies  and  solicitors  entitled  to 
practise  in  the  Court  of  Bankruptcy. 

XXXVL— That  the  Chief  Registrar  shall  keep  a 
book  in  alphabetical  order,  for  the  purposes  after 
mentioned,  and  the  same  shall  be  pablicly  kept  in 
the  Court  of  Bankruptcy  in  London,  to  be  there 
inspected  by  any  enrolled  attorney  or  solicitor. 
And  that  every  attorney  or  solicitor  enrolled  in  the 
Court  of  Bankruptcy,  shall  at  the  time  of  his 
signing  the  book  or  roll  mentioned  in  Rule  XXXV. 
enter  in  such  alphabetical  book  his  name  and 
place  of  abode,  or  business,  where  he  mav  be  serred 
with  notiees,  summonses,  orders,  and  rules  in  mat* 
ters  depending  in  the  court ;  and  as  often  as  any 
attorney  or  solicitor  shall  change  his  place  of  abode 
or  business,  he  shall  make  the  like  entry  thereof 
in  the  said  book ;  and  all  notices,  summoDsei^  orders, 
and  rules,  which  do  not  require  personal  service, 
shall  be  deemed  sufficiently  served  on  such  attorney 
or  solicitor  if  a  copy  thereof  shall  be  left  at  the 
place  last  entered  in  such  book,  with  aay  person 
resident  at  or  belonging  to  such  place ;  and  if  anv 
attorney  or  solicitor  wall  neglect  to  make  such 
entry,  then  the  fixing  up  of  any  notice,  or  the  copy 
of  a  summons,  order  or  rule,  for  such  attorney  or 
solicitor  in  the  office  of  the  Chief  Registrar,  shall 
be  deemed  as  eflectual  and  sufficient  as  if  the  same 
had  been  served  at  such  place  of  residence  or  busi- 
ness as  aforesaid. 

XXXVII.— That  alikealphabetieal  booVof names 
and  residences  shall  be  kept  by  the  Senior  Registrar 
of  every  district  court  in  the  country  having  two 
Registrars,  and  by  the  Registrar  of  every  district 
court  in  the  county  where  there  is  only  one  Regis- 
trar, in  which  book  every  attorney  and  solicitor  re- 
sident in,  and  usually  practising  in  such  district 
re^ectively,  shall  in  the  like  manner,  and  subject 
to  the  same  regulations,  enter  his  name  and  place 
of  abode  and  business. 

XXXVIII. — ^That  in  case  the  place  of  abode  or 
business  of  any  attorney  or  solicitor  be  not  within 
a  circuit  of  five  miles  from  the  General  Post-office 
in  London,  or  within  five  miles  of  the  place  ap- 
pointed for  the  sittings  of  any  district  court  of 
bankruptcy  in  the  country  districts,  such  attorney 
or  solicitor  shall  appoint,  and  enter  in  the  said  alpha- 
betical book,  some  convenient  place  within  a  three 
mile  circuit  of  the  General  Post  Office,  if  he  be  an 
attorney  or  solicitor  usually  practising  in  the  Court 
of  Bankruptcy  in  London,  or  within  three  miles  of 
the  place  of  sitting  of  the  district  court,  if  usually 
practising  in  any  country  district  where  such 
notices,  summonses,  orders  and  rules  as  aforesaid 
may  be  served  on  him,  subject  to  the  regulations 
aforesaid. 

XXXIX — All  existing  commissions  and  fiats, 
when  transferred  to  the  Court  of  Bankruptcy  in 
London,  shall  be  duly  entered  in  the  Chief  Regis- 
trar's office,  in  books  to  be  kept  for  that  purpose, 
and  in  the  country  in  a  book  to  be  kept  by  the  Senior 
Registrar  of  every  district  court  having  two  Regis- 
trars and  by  the  Registrar,  where  there  is  only  one. 

XL. — That  in  addition  to  the  minutes  required  to 
be  transmitted  to  the  Chief  Registrar  by  section 
95.  of  **  The  Bankrupt  Law  Consolidation  Act,**  the 
Registrars  in  the  country  districts  (or  when  there 


are  two  Registrars,  one  of  them)  shall  transmit  te 
the  Chief  Registrar,  between  the  Ist  and  5th  day  of 
each  mouth,  a  return  of  the  proceedings  of  sueh  eoort 
for  the  last  preceding  month,  in  the  form  set  foith 
in  Schedule  26,  to  these  Orders  annexed;  aad  the 
Chief  Registrar  shall  eause  the  same  to  be  minuted 
in  a  book  to  be  intituled  the  "Supplenaeotal  Docket 
Book.** 

Of  the  Pne§€di»gM, 

XLI. — All  proceedings  in  die  Court  shall  he  writ- 
ten or  printed  on  parchment  or  paper  of  <me  unifonn 
size,  that  is  to  say,  on  sheets  of  sixteen  inches  in 
length  and  ten  inches  in  breadth,  without  unmeees- 
sary  alterationa  or  interlineations;  and  no  enauiea 
shall  be  permitted;  exeept  by  leave  of  the  Court, 
on  speeiaJ  eause  shewn;  in  which  caseany  proeeed- 
ings,  though  on  paper  or  parchment  not  of  the  said 
sixe,  may  be  received  and  filed. 

XLII.^-AU  proceedings  shall  remain  of  reeoid  in 
the  court,  and  shall  not  be  removed,  for  any  pur- 
pose whatever,  except  by  special  direetioa  thocof^ 
or  of  the  Lord  Chaiwellor. 

XLIII. — ^A  Registrar  shall  attend  in  each  eonrt, 
at  such  times  as  the  Commissioiier  shall  direct,  to 
take  and  draw  up  minutes  of  all  praeeedinga,  and 
such  Registrar  shall  have  the  charge  of  aU  such 
proceedings,  under  the  supefintendenee  of  die 
Chief  Registrar. 

XLIV.— Except  in  caaea  of  emetgeney,  the 
nature  whereof  shall  be  entered  on  the  procec^ngs, 
no  Registrar  shall  sit  or  act  for  any  Conunisaiooer, 
under  section  27,  without  the  express  request,  in 
writing,  of  such  or  some  other  Commissioner. 

XLV.— In  lieu  of  attaehing  a  copy  of  the  OeseWt 
to  the  proceedings  in  eaeh  banbuptcy  or  other 
matter,  the  Registrar  shall  make  a  memorandnoi  of 
the  advertisement  in  the  GazeUe,  and  of  the  dMe 
thereof,  with  proper  reference  to  the  file  to  facilitate 
search;  and  one  copy  of  every  Cfaxgii^  ahall  be  kept 
in  the  office  of  the  Chief  Re^strar. 

Offiee  Copiet  qf  Proeeedmgs  umder  SeeUmt 
53.  a«d  232. 


XLVL—That  all  office  copies  of  fists,  pcdtiens, 
or  other  proceedings,  books,  papers  and  writings, 
or  any  parts  thereof  provided  for  any  bankrupt  or 
arranging  debtor,  or  for  any  creditor  of  a  bankrupt 
or  arranging  debtor,  or  attorney  of  any  such  bank- 
rupt, debtor,  or  creditor,  shall  be  charged  aad  paid 
for  at  the  rate  directed  by  the  53rd  section  of  **  The 
Bankrupt  Law  ConsolidaUon  Act,  1849,*'  with 
respect  to  the  office  copies  therein  mentioned. 

XLVII.->That  all  office  copies  shall  be  made 
by  the  Chief  Registrar  or  Registrar,  or  by  the  mes- 
senger or  usher  of  the  court,  as  die  Court  shall 
appoint,  and  shall,  except  as  to  figures,  be  (airly 
written  at  length,  and  shall  be  sesled  with  the  se^ 
of  the  Court,  and  delivered  out  by  the  person  i^ 
pointed,  without  any  unneoessary  delay,  and  in  the 
order  in  which  they  shall  have  been  beqp^Aea. 

DHtietoftke  MtuUr, 

XLVIII.— That  die  bills  to  be  taxed  by  the 
Master,  shall  be  all  bills  of  costs,  charges,  fees  and 
disbursements  in  matters  of  Bankruptcy,  before  the 
Lord  Chancellor,  the  Lords  Jnstieea  acting  ia 
Bankruptcy  (as  aie  now  taxed  by  the  said  lltfter)« 
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•nd  tbe  Court  of  Bankruptcy  in  London,  and  all 
other  taxable  bills  in  other  matters  in  which  the 
Court  of  Bankruptcy  in  London  may  exercise  juris- 
diction,  and  such  taxable  bills  as  may  be  specially 
referred  to  bim  for  taxation  by  any  district  court 
of  bankruptcy,  subject  to  the  revision  of  the  Court 

XLIX.— That  the  office  of  the  Master  shall  be 
at  the  Court  of  Bankruptcy  in  Basiughall  Street, 
and  shall  be  open  for  the  transaction  of  business 
daily,  from  ten  o'clock  in  the  forenoon  until  four 
o'clock  in  the  afternoon,  except  on  snch  days  and 
during  such  periods  as  tlie  office  of  the  Accountant 
in  Bankruptcy  shall  be  dosed  by  any  order  of  the 
Lord  Chancellor,  or  by  any  general  rule  or  order 
of  the  Court 

L. — ^That  the  business  of  the  Master  shall  be 
transacted  by  him  in  person. 

LL— That  all  copies  of  bills  of  costs  lodged  in 
the  Master's  office  shall  be  made,  examined  and 
delivered  out  by  the  clerk  who  hss  heretoibre  made, 
examined  and  delivered  out  the  same. 

LI  I. — That  in  the  country  districts  all  bills  of 
costs,  charges,  fees  and  disbursements  (except  such 
as  may  be  specially  referred  to  the  Master)  shall  be 
taxed  by  one  of  the  Registrars. 

Prorf  tff  Debit. 

LIII.— -That  every  sitting  held  for  making  a 
dividend  of  a  bankrupt's  estate,  shall  be  a  sitting 
for  proof  of  debts,  and  the  notice  of  such  sitting  in 
the  London  Oazetie  shall  express  that  debts  may 
be  proved  at  such  sitting. 

LIY. — Thatany  separate  creditorof  any  bankrupt 
shall  be  at  liberty  to  prove  his  debt  under  any  ad- 
judication of  bankruptcy  made  against  such  bank- 
rupt jointly  with  any  other  person  or  persons.  And 
under  every  such  adjudication  distinctaccounts  shall 
be  kept  of  the  joint  estate  and  also  of  the  separate 
estate  or  estates  of  each  bankrupt,  and  the  separate 
estate  shall  be  applied  in  the  first  place  in  satis- 
faction of  the  debts  of  the  separate  creditors.  And 
in  case  there  shall  be  an  overplus  of  the  separate 
eatate,  such  overplus  shall  be  carried  to  the  account 
of  the  joint  estate.  And  in  case  there  shall  be  an 
overplus  of  the  joint  estate,  such  overplus  shall  be 
carried  to  the  account  of  the  separate  estates  of  eaoh 
bankrupt  in  proportion  to  the  right  and  interest 
of  each  bankrupt  in  the  joint  estate.  And  that  the 
coat  of  taking  snch  accounts  be  paid  out  of  the 
joint  and  separate  estates  respectively  as  the  Court 
shall  direct 

Taking  Accountt  rf  Property  mortgaged  or  pledged, 
and  qf  the  SaU  tktretff, 

LY. — That  upon  application  (which  shall  be  in 
manner  prescribed  by  Rule  XVII.)  by  any  person 
claiming  to  be  a  mortgagee  of,  or  to  have  security 
over  any  part  of  the  bankrupt's  estate  or  effects, 
real  or  personal,  and  whether  such  mortgage  or 
security  shall  be  by  deed  or  otherwise,  and  whether 
the  same  shall  be  of  a  legal  or  equitable  nature,  the 
Court  will  proceed  to  inquire  whether  snob  person 
is  such  mortgagee,  or  is  entitled  to  such  security, 
and  for  what  consideration  and  under  what  circum- 
stances, and  if  it  shall  be  found  that  such  person  is 
snch  mortgagee,  or  is  entitled  to  such  security,  and 
no  sufficient  objection  shall  appear  to  the  title  of 
snch  person  to  the  sum  claimed  by  him,  under  snch 
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mortgage  or  security,  the  Court  will  then  proceed 
to  take  an  account  of  the  principal,  interest  and 
oosta,  due  upon  such  mortffage  or  security,  and  of 
the  rents  and  proiita,  or  dividends,  interest  or  other 
proceeds  received  by  such  person,  or  by  any  other 
neraon  by  his  order  or  for  his  use,  in  case  he  shall 
have  been  in  possession  of  the  property  over  which 
the  mortgage  or  security  shall  extend,  or  any  part 
thereof,  and  the  Court  will  then  cause  notice  to  be 
given  in  the  £0*^011  Oose/le,  and  in  such  other  of 
the  public  papera  as  it  shall  think  fit,  when  and 
where  and  by  whom,  and  in  what  way  the  said  pre* 
mises  or  property,  or  the  interest  therein  so  roorto 
gaged,  or  over  which  the  security  shall  so  extend, 
are  to  be  sold,  and  that  such  sale  be  made  accord- 
ingly, and  that  the  assignees  (unless  it  be  otherwise 
ordered)  shall  have  the  conduct  of  such  sale ;  but 
it  shall  not  be  imperative  on  any  snch  mortgagee 
to  make  such  application. 

LYI. — That  all  proper  parties  shall  join  in  the 
conveyance  to  the  purchaser  (where  necessary)  aa 
the  Court  shall  direct 

LYI  I. — That  the  monies  to  arise  from  such  sale 
be  applied  in  the  first  place  in  payment  of  the 
costs,  charges  and  expenaes  of  the  asaignees,  of 
and  occasioned  by  the  application  to  the  Court,  and 
of  and  attending  such  sale,  and  then  in  payment 
and  satisfaction  of  what  shall  be  found  due  to  such 
mortgagee,  or  person  so  having  security,  for  prin- 
cipal, interest  and  costs,  and  that  the  surplus  of 
the  said  monies  (if  any)  be  paid  to  the  assignees. 
But  in  case  the  monies  to  arise  from  such  sale  shall 
be  insufficient  to  pay  and  satisfy  what  shall  be  so 
fonnd  due  to  such  mortgagee  or  person  so  having 
security,  then  he  shall  be  admitted  a  creditor  for 
such  deficiency,  and  receive  dividends  thereon 
rateably  with  the  other  creditors,  but  ao  as  not 
to  disturb  any  dividend  or  dividends  then  already 
made. 

LYI  1 1.  — That  for  the  better  making  such 
inquiry  and  taking  such  account,  and  making  a 
title  to  the  purchaser,  all  parties  be  examined  by 
the  Court  upon  interrogatories  or  otherwise  as  it 
shall  think  fit,  and  produce  before  the  Court  upon 
oath  all  deeds,  papers  and  writings  in  their  respec- 
tive custody  or  power  relating  to  the  estate  or  e&9ta 
of  the  bankrupt  as  the  Court  shall  direct. 

Bankrupt*  i  Balance  Sheet. 

LIX. — The  bankrupt's  balance  sheet  must  be  filed 
in  duplicate  with  the  Registrar  of  the  Court  ten 
days  at  least  before  the  day  appointed  for  the  last 
examination  of  the  bankrupt,  or  the  adjournment 
day  thereof  for  that  purpose  (one  copy  for  the  official 
assignee,  and  the  other  for  the  proceedings) ;  and 
the  last  examination  of  the  bankrupt  shall  in  no 
case  be  passed  by  the  Court  unless  his  balance  sheet 
shall  have  been  duly  filed  as  aforeaaid;  office  copies 
of  the  balance  sheet,  or  such  part  thereof  as  shall 
be  required,  shall  be  provided  by  the  proper  officer. 

Jdvertisement  rf  Certifeate  and  Trantrntnon  to 
Chirf  Registrar,  and  Jppeal  againtt  Allowance 
thereof. 

LX.~Th8t  the  notice  of  the  allowance  of  a  cer- 
tificate of  conformity  shall  be  advertised  by  the 
messenger  of  the  court  in  the  London  Gazette  ten 
daya  or  more  before  the  expiration  of  the  time 
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allowed  by  the  statute  for  entering  an  appeal  against 
the  allowance,  and  snch  notice  shall  specify  the 
class  of  the  certificate  and  the  time  of  snspension 
(if  any)  and  the  conditions  (if  any)  annexed  to  the 
allowance:  and  no  certificate  of  conformity  shall 
he  delivered  to  the  bankrupt,  except  on  production 
of  the  Gazette  containing  such  advertisement 

LXI.  —  That  after  the  expiration  of  the  time 
allowed  for  entering  an  appeal  against  the  allowance 
of  a  certificate,  and  on  being  satisfied  that  no  appeal 
has  been  entered,  the  Registrar  of  the  Court  shall 
deliver  such  certificate  to  the  bankrupt,  and  shall 
certify  the  allowance  to  the  Chief  Registrar. 

LaII. — That  before  any  application  for  a  recall 
of  a  certificate,  and  before  or  at  the  time  of  entering 
any  appeal  against  the  judgment  of  the  Court  of 
Bankruptcy  for  the  allowance  of  a  certificate,  or  for 
the  refusal,  the  withholding,  or  the  class  of  a  certi- 
ficate, or  otherwise  with  respect  to  a  certificate, 
the  creditor  or  assignee  or  bankrupt  intending 
to  appeal  shall  deposit  with  the  Chief  Registrar 
such  sum,  not  being  less  than  102.  and  not  exceeding 
40^,  as  the  Commissioner  whose  judgment  is  ap- 
pealed from,  or  some  other  Commissioner  of  the 
same  court  acting  for  him,  shall  direct,  in  order  to 
satisfy  (so  far  as  the  same  may  extend)  any  costs 
that  the  appellant  may  be  ordered  to  pay,  and  in 
the  absence  of  any  direction  of  a  Commissioner  as 
to  the  amount  of  deposit,  the  sum  of  20/.  shall  be 
so  deposited. 

LaIII. — That  at  the  time  of  entering  an  appeal 
against  the  judgment  of  the  Court  for  the  allowance 
of  a  certificate,  or  for  the  refusal,  the  withholding, 
or  the  class  of  a  certificate,  notice  thereof  shall  be 
given  to  the  Court  by  leaving  the  same  in  writing 
with  the  Chief  Registrar  who  shall  forthwith  enter 
in  the  Certificate  Book  the  time  and  nature  of 
every  such  appeal,  and  shall  afterwards  enter  in 
the  said  book  the  date  and  substance  of  any  order 
made  in  the  said  appeal  that  may  be  produced 
before  him. 

LX IV. — That  all  afiSdavits  to  be  made  in  support 
of  petitions  of  appeal  against  the  allowance,  refusal, 
or  withholding  of  any  bankrupts  certificate  or  the 
class  thereof  riiall  be  filed  at  ihe  time  of  the  filing 
of  such  petition  of  appeal. 

Audits. 

LXV. — Every  bill  of  fees  and  disbursements, 
and  charges  of  any  solicitor  or  attorney,  or  messen- 
ger, under  any  commission,  fiat,  or  petition  for  ad- 
judication of  bankruptcy,  incurred  prior  to  any 
sitting  for  an  audit,  shall  be  delivered  to  the  Regis- 
trar for  taxation,  five  days,  at  least,  before  the  day 
appointed  for  such  sitting ;  and,  in  default  thereof, 
if  such  sitting  shall  be  adjourned  by  reason  of  such 
default,  such  solicitor,  or  attorney,  or  messenger, 
shall  pay  the  costs  occasioned  by  the  adjournment, 
and  the  amount  thereof  shall  be  deducted  from  the 
amount  of  such  bill ;  and  no  money  shall  be  paid 
to  any  solicitor,  or  attorney,  or  messenger,  on  ac- 
count of  any  fees  or  disbursements  or  charges  of 
any  bill,  until  such  bill  shall  have  been  taxed. 

LXVI. — The  audit  accountofthe  ofiBcial  assignee, 
or  of  any  creditors*  assignee  or  assignees,  shall  be 
made  out  in  the  ordinary  form  of  a  debtor  and 
creditor  account,  each  item  thereof  being  entered 
according  to  its  date,  and  a  name,  date,  and  proper 


explanation  given  to  such  item ;  and  a  duplicate  of 
such  account  shall  be  sent  by  the  ofilcial  aasignet 
to  the  solicitor  two  days  at  least  prior  to  the  day 
appointed  for  the  auditing  of  such  account,  snlijecl 
to  the  power  of  the  Commissioner  to  require  an  ac- 
count, digested  under  proper  heads,  to  be  annexed 
to  the  audit  account,  if  he  shall  think  proper. 

LXYII. — At  every  audit  the  Debtor  and  Property 
Book  exhibited  to  the  Court  by  the  ofiSdal  assignee, 
shall  be  carefully  examined  and  compared  wiUi 
the  debts  and  property  collected,  aa  stated  in  the 
audit  paper,  and  the  cause  of  any  moniea  remaining 
uncollected  shall  be  ascertained,  and  a  minnte  thereof 
made,  and  filed  with  the  proceedings;  and  all  per- 
sons appearing  to  be  indebted  to  the  bankmpt^b 
estate  shall  be  forthwith  summoned  and  examined 
in  that  behalf  upon  oath,  and  the  examination  so 
taken  shall  be  filed  with  the  proceedinga ;  and  such 
directions  shall  be  given  by  the  Court  aa  to  any 
further  proceedings  Uiereupon  aa  to  the  Court  ahall 
seem  fit 

Summoning  qf  Trader j-^  Sections  78.  fe  86. 

LXV  I II. — That  the  particulars  of  demand  and 
notice  under  "The  Bankrupt  Law  Conaolidation 
Act,  1849,"  and  specified  in  Schedule  G,  to  the 
said  ^ct  annexed,  shall,  where  the  debt  is  claimed 
to  be  due  to  a  person  or  persons  not  in  partnership, 
be  signed  by  or  in  the  christian  name  and  surname 
of  every  such  person,  adding  after  his  signature,  his 
description,  residence  or  place  of  business,  and  shall, 
where  the  debt  is  claimed  to  be  due  to  a  partnership 
firm,  be  signed  by  or  in  the  name  of  one  of  the 
partners  on  behalf  of  himself  and  partner  or  part- 
ners, adding  after  such  signature  the  style  or  firm 
of  partnen&ip  and  place  of  business  as  follows; 
(that  is  to  say)  John  Thompson  for  self  and  partiiei% 
trading  under  the  style  or  firm  of 
at  in  the  county  of 

LXIX. — Such  particulars  of  demand  aad  DOtke 
shall  be  directed  to  the  party  or  paitiea  intended  to 
be  summoned  by  the  christian  and  surname  of 
each  of  them,  (or  where  the  christian  name  is  not 
known,  by  the  surname  only,  or  when  the  christian 
name  is  indicated  only  by  any  initial  or  contraction, 
then  by  such  initial  letter  or  letters,  or  contraction 
of  the  supposed  christian  name  and  by  the  snmameX 
and  also  by  the  place  of  residence  or  bnuness,  and 
shall  also  contain  in  the  body  thereof  a  statement 
of  the  name  or  names  with  such  initial  or  initials 
or  contraction  as  above  mentioned,  if  the  name  u 
not  known,  of  all  the  persons  from  whom  the  debt 
is  claimed  to  be  due,  whether  the  whole  of  them 
shall  be  summoned  or  not,  or  (in  case  of  partners) 
the  style  or  firm  of  partnership  and  place  of  busi- 
ness, in  the  same  form  as  above-mentioned. 

LXX. — ^The  account  in  such  particulars  of  de- 
mand shall  be  expressed  with  reasonable  and  con- 
venient certainty  as  to  dates  and  all  other  mattcia, 
and  where  credit  is  given  in  such  account  to  the 
debtor,  the  notice  shall  require  payment  of  the 
difiTerence  or  balance  only  which  appears  to  be  due 
in  such  account. 

LXXI.— If  the  affidavit  of  debt  under  the  said 
Act  shall  not  be  filed  within  one  calendar  mooA 
after  service  of  the  particulars  of  demand  and  notice, 
the  plaintifir(or  creditor)  shall  not  afterwirda  be  at 
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Kbeity  to  proceed  withont  leiring  new  particulars 
of  demand  and  notice. 

LXXII. — Every  affidavit  for  aummoning  a  debtor 
under  the  said  Act  shall  state  the  nature  of  the  debt 
with  the  same  degree  of  certainty  and  precision  as  is 
DOW  or  shall  hereafter  be  required  in  an  affidavit  to 
hold  to  bail  by  wder  of  a  Judge  in  the  superior 
courts  at  Westminster. 

LXXIII. — Every  summons  of  a  debtor  under 
the  said  Act  shall  describe  the  parties  in  the  same 
noanner  as  they  were  described  m  the  particulars  of 
demand  and  notice. 

LXXIV. — Every  such  summons  shall  be  in* 
dorsed  with  a  notice  as  follows: — 

**  Notice  to  the  party  summoned. 
This  summons  is  served  apon  you  pursuant  to  the 
provisions  of  "  The  Bankrupt  Law  Consolidation 
Act,  1849/'  and  is  founded  on  an  affidavit  of  debt 
which  was  filed  in  the  Court  of  Bankruptcy  in 
London,  or  the  Court  of  Bankruptcy  for  the 
district,  at  on  the  day  of 
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If  you  shall  fail  to  appear  to  this  summons  at  the 
time  and  place  within  specified,  having  no  lawful 
impediment  made  known  to  and  proved  to  the  satis- 
laction  of  the  said  Court  and  allowed,  and  if  you  also 
fail  within  seven  days  after  personal  service  of  this 
summons,  or  within  such  enlarged  time  as  the  said 
Court  may  grant,  to  pay,  secure  or  compound  for 
the  demand  within  mentioned  to  the  satisfaction  of 
the  summoning  creditor,  or  enter  into  a  bond,  in 
such  sum,  and  with  two  sufficient  sureties  as  the 
Court  shall  approve  of,  to  pay  such  sum  as  shall 
be  Tecovered  in  any  action  which  shall  have  been 
broug-ht,  or  shall  thereafter  be  brought  for  recovery 
of  the  same,  together  with  such  costs  as  shall  be 
given  in  such  action,  you  will  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  eighth 
day  after  the  service  of  this  summons,  provided 
a  petition  for  adjudication  of  bankruptcy  shall  be 
filed  against  you  within  two  calendar  months  from 
the  filing  of  the  above-mentioned  affidavit. 

If  you  shall  appear,  and  on  appearance,  or  at 
any  enlargement  or  adjournment  of  the  summons 
shall  refuse  to  sign  an  admission  of  the  said  de- 
mand in  the  form  required  by  the  said  Act,  and 
shall  not  make  a  deposition  on  your  oath  in  the 
form  required  by  the  said  Act,  that  you  believe 
you  have  a  good  defence  upon  the  merits  to  such 
demand  or  some  part  thereof,  and  shall  not  (if 
required  by  the  Court  so  to  do)  enter  into  a  bond 
according  to  the  form  contained  in  Schedule  K.  to 
the  said  Act  annexed,  in  such  sum  and  with  such 
two  sufficient  sureties  as  the  Court  shall  approve 
off  to  pay  such  sum  or  sums  as  shall  be  recovered, 
together  with  such  costs  as  shall  be  given  in  any 
action  which  shall  have  been  or  shall  be  brought 
for  the  recovery  of  such  demand  or  of  any  part 
thereof  in  respect  of  which  such  deposition  shall 
be  made,  and  shall  also  £ail  within  seven  days 
after  personal  service  of  this  summons,  or  within 
^ch  enlarged  dme  as  aforesaid,  to  pay,  secure  or 
^ompound  as  above  mentioned,  or  to  enter  into  such 
bond  as  first  above  mentioned,  the  same  conse- 
quence will  follow  as  in  the  case  first  supposed, 
■ubject  to  the  same  proviso  as  regards  the  filing 
*  Petition  for  abjudication  of  bankruptcy. 
If  you  shall  appear,   and  on  appearance  shall 


sign  and  file  an  admission  of  the  said  demand, 
and  shall  not  within  seven '  days  next  after  the 
filing  of  such  admission  pay  or  tender  and  offer 
to  pay  to  the  said  creditor  the  amount  of  such 
demand,  or  secure  or  compound  for  the  same  to 
the  satisfaction  of  such  creditor,  you  will  be 
deemed  to  have  committed  an  act  of  bankruptcy 
on  the  eighth  day  after  the  filing  of  such  admis- 
sion, subject  to  the  same  proviso  as  before  men- 
tioned with  regard  to  the  filing  a  petition  for 
adjudication  of  bankruptcy. 

If  you  shall  appear,  and  on  appearance  shall 
sign  an  admission  for  part  of  the  said  demand, 
and  shall  not  make  a  deposition  upon  oath  in  the 
fonn  required  by  the  said  Act,  that  you  believe 
you  have  a  good  defence  upon  the  merits  to  the 
residue,  and  shall  not  (if  required  by  the  Court 
so  to  do)  enter  into  such  bond  as  aforesaid,  to 
pay  such  sum  or  sums  as  shall  be  recovered  in 
any  action  which  shall  have  been  brought  or  shall 
thereafter  be  brought  for  the  recovery  of  such 
residue,  together  with  such  costs  as  shall  be  given 
in  such  action,  then  if,  as  to  the  sum  so  admitted 
you  shall  not  within  seven  days  next  after  the 
filing  of  such  admission,  pay,  or  tender  and  offer 
to  pay  to  the  said  creditor  the  sum  so  admitted, 
or  secure  or  compound  for  the  same  to  the  satis- 
faction of  such  creditor,  and  as  to  the  residue  of 
such  demand,  shall  not  within  seven  days  from 
the  service  of  the  summons,  or  such  enlarged 
time  as  may  be  granted  by  the  said  Court  in 
that  behalf,  pay,  secure  or  compound  for  the  same 
to  the  satisfaction  of  such  creditor,  or  enter  into 
a  bond  in  such  sum,  and  with  such  two  sufficient 
sureties  as  the  Court  shall  approve  of,  to  pay  such 
sum  as  shall  be  recovered  in  any  action  which 
shall  have  been  brought,  or  shall  thereafter  be 
brought  for  recovery  of  the  same,  together  with 
such  costs  as  shall  be  given  in  such  action,  you 
will  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy on  the  eighth  day  after  the  service  of  this 
summons,  subject  to  the  same  proviso  as  before 
mentioned  with  regard  to  the  filing  a  petition  for 
adjudication  of  bankruptcy. 

If  you  shall  appear,  and  on  appearance  shall, 
as  to  the  whole  of  the  said  demand  or  part  of  it, 
make  a  deposition  on  your  oath  (in  the  form  required 
by  the  said  Act)  that  you  believe  you  have  a  good 
defence  upon  the  merits  to  the  same,  and  (if  re- 
quired by  the  Court  so  to  do)  enter  into  such  bond 
according  to  the  form  contained  in  Schedule  K. 
in  such  sum  and  with  such  sureties  as  afore, 
said,  you  will  be  entitled  to  a  discharge  from  the 
summons. 

You  are  moreover  to  observe,  that  an  admission 
made  by  you  after  the  service  of  this  summons, 
though  signed  elsewhere  than  before  the  Court, 
may  afterwards  be  filed  in  court,  and  will  be  as 
effectual  as  if  you  had  appeared  and  signed  it  in 
court,  provided  such  admission  be  msde  in  the 
form  contained  in  Schedule  L.  to  the  said  Act  an- 
nexed, and  there  be  present  at  the  time  of  the 
signature  an  attorney  of  one  of  Her  Majesty^s 
superior  courts  of  law  on  your  behalf,  expressly 
named  by  you  and  attending  at  your  request,  to 
infonn  you  of  the  effect  of  such  admission  before 
it  is  signed  by  you,  and  provided  also  that  such 
attorney  do  subscribe  his  name  to  the  admission  as 
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a  witness  to  tbe  dae  execution  thereof,  and  in  sueb 
attestation  declare  himself  to  he  attorney  for  you, 
and  state  therein  that  he  sabscrihes  as  such  at- 
torney." 

LXXV. — Every  summons  of  a  debtor  under  the 
said  Act  shall  be  indorsed  with  the  name  and  place 
of  business  of  the  attorney  actually  suing  out  the 
Slune,  but  In  ease  no  attomty  shall  be  employed  for 
the  purpose,  then  with  a  memorandum  expressing 
that  the  same  has  been  sued  out  by  the  summoning 
creditor  "  in  person." 

LXXYI, — Erery  such  summons  shall  be  served 
four  days  at  least  before  the  time  for  appearance 
therein  mentioned. 

LXXYJI. — Every  such  summons  shall  be  served 
between  the  hours  of  nine  o'clock  in  the  forenoon 
and  nine  o'clock  in  tbe  afternoon. 

LXXVIIl. — If  the  plaintiff  (or  summoning  cre- 
ditor) shall  make  default  in  appearance  by  himself 
or  his  attorney  at  the  time  appointed  in  that  behalf, 
the  defendant  (debtor)  shall  be  entitled  to  his  dis- 
charge from  the  summons,  and  a  memorandum 
of  such  discharge  shall  be  indorsed  on  the  sum- 
mons. 

LXXIX. — If  the  defendant  or  party  summoned 
shall  appear  at  the  time  anpointea  in  that  behalf, 
or  at  any  enlargement  or  adjournment  thereof,  and 
shall  refuse  to  admit  such  demand,  but  shall,  as  to 
the  whole  of  the  said  demand,  or  part  of  it,  make  a 
deposition  as  required  by  the  said  Act,  that  he  be- 
Keves  he  has  a  good  defence  on  the  merits  to  tbe 
same  or  some  part  thereof,  and  if  ordered  by  the 
Court  so  to  do,  but  not  otherwise,  enter  into  such 
bond  according  to  the  form  contained  in  Schedule 
K.  in  such  sum  and  with  such  two  sufficient  sure- 
ties, and  within  such  time  as  the  Court  sh^l  ap- 
prove of  and  direct,  the  defendant  shall  be  entitied 
to  bis  discharge  from  the  summons,  and  a  memo- 
randum of  such  discharge  shall  be  indorsed  on  the 
summons. 

LXXX. — Any  want  of  compliance  on  the  part 
of  the  plaintiff  with  these  Rules  and  Orders  in  the 
particulars  of  demand  and  notice,  and  in  the  affi- 
davit for  summoning  the  defendant,  and  in  the 
summons  and  service  thereof,  or  in  any  or  either  of 
such  mstten,  may  he  waived  by  the  defendant,  or 
allowed  to  be  rectified  by  the  Court,  when  it  shall 
not  in  the  opinion  of  the  Court  be  fnatter  of  sub- 
stance, or  shall  have  arisen  from  a  mere  slip ;  but 
unless  waived  by  the  defendant,  or  rectified  with 
tbe  consent  of  the  Court,  if  the  same  shall  be  made 
known  to  and  proved  to  the  satisfaction  of  the 
Court,  at  the  time  required  by  the  summons  for 
the  appearance  of  the  defendant,  it  shall  be  deemed 
and  taken  to  be  a  good  objection  to  requiring  the 
defendant  to  state  whether  or  not  he  admitv  the 
demand  sworn  to  by  the  plaintiff  or  any  part 
thereof;  and  in  euch  case  the  defendant  shall  be 
entitled  to  his  discharge  from  the  summons  with 
costs,  and  a  memorandum  of  such  -dischatge  shall 
be  indorsed  on  the  summons. 

LXXXI. — Every  application  to  enlisiige  the  time 
for  calling  on  the  defendant  to  state  whether  or  not 
he  admits  the  demand  or  any  part  thereof,  or  for 
entering  into  a  bond  with  sureties,  shall  be  sup- 
ported by  affidavit. 

LXXXI  I.-^Before  any  defendant  shall  be  al- 
lowed to  enter  into  a  bond  with  sureties,  according 


to  the  provisiona  of  the  said  Act,  he  diall  give  io 
the  plaintiff  or  his  attorney  two  clear  daye'  notice 
in  writing,  signed  by  the  defendant  or  bis  attorney, 
of  the  defendant's  intention  so  to  proceed. 

LXXXI  H. — Such  notice  of  sureties  shall  be  ac- 
companied with  a  true  copy  of  their  affidavit  of 
sufficiency,  which  affidavit  shall  be  in  the  foUowiag 
form,  viz. : 

In  the  Court  of  Bankruptcy,  London,  or  in  the 
Court  of  Bankruptcy  for  the  dialrict. 

Between  and 

A.  B.,  of  in  the  &c.  and  C.  D., 

of  &&,  {addh^  their  plan  rfr^ndemet  ami 

deMcription  retpectwely)  severally  niake  oath  and 
say,  and  first  the  said  A  B.  for  himself  saith  that 
he  is  one  of  the  proposed  sureties  for  the  above- 
named  defendant,  and  that  he  the  said  A.  B.  resides 
at  aforesaid,  and  that  he  is  worth  property 

to  the  amount  of  £  over  and  above  what 

will  pay  and  satisfy  all  his  just  debts  and  iiiciun- 
brances,  that  he  is  noi  sureijf  m  any  manmerfsr  ih§ 
above-named  defendant  or  any  other  person,  except  em 
the  present  occasion,  (or  if  he  ie  surety  an  amy  other 
occasion  substitute  for  the  words  m  itedies  the/ottow 
ing,)  "  and  every  other  sum  for  nMeh  he  is  nem 
surety;**  that  his  the  said  A.  B.*s  property  to  the 
amount  aforesaid  consists  of  (here  spec^  the  mature 
and  coIm  ^  the  property,  according  to  the  cisvum- 
stances  ^the  case  asfoUmss:)  stock  in  trade  in  hia 
business  of  a  carried  on  by  him  at 

of  the  value  of  ,  of  good  book  debts  owing 

to  him  to  the  amount  of  ,  fumituM  in  hui 

house  at  of  tiie  value  of  ,  of 

a  freehold  or  leasehold  farm  of  the  value  of 
situate  at  occupied  by  [orrfoOmr 

property,  particularizing  each  deseripHom  efproperttf 
with  the  value  thereof^.  And  the  said  A.  fi.  fiuthcr 
saith  that  for  tbe  last  six  months  be  has  resided  at 
aforesaid  (or  if  he  has  resided  mt  oeoerai 
places,  then  say  at  the  following  places,  partiemimrbdmg 
thent).  And  the  above  named  deponent,  C.  D.,  for 
himself  saith  that  (here  pursue  the  same  ftnm  ms  with 
respect  to  the  former  surety), 

LXXXIV. — The  amount  of  property  so  sworn  to 
shall  be  at  least  equal  to  the  sum  demanded,  or  the 
portion  thereof  for  which  the  bond  is  ordered  to  be 
given  (fraeHemed  parts  rfa  pound  eacepied)  and  one- 
fourth  more. 

LXXXV.— The  plaintiff  shall  be  at  Uberty,wiUiitt 
four  days  afler  service  of  notice  of  sureties,  to  except 
to  the  proposed  sureties,  or  either  of  them,  by  do> 
livering  a  written  notice  to  the  defendant  or  his 
attorney,  to  the  effect  generally  that  he  exeepto  to 
such  surety  or  sureties  (as  the  case  mmy  be),  and  a 
copv  of  such  notice  shall  be  served  on  &  Registrar 
of  the  court  in  which  such  exception  is  to  be  heard, 
two  days  at  least  before  the  day  of  hearing. 

LXXXYI. — ^Two  days  alter  service  of  such  no- 
tice of  exception,  the  defendant  or  his  attorney  shafl 
attend  beifore  the  Commissioner  of  the  day  in  Lon- 
don at  three  o'clock  in  the  afternoon,  or  if  in  die 
country,  at  suck  time  as  the  Covrt  shall  appoiaC, 
with  the  bond  duly  stamped,  and  with  an  affidavit 
by  the  subscribing  witness  of  the  execution  of  aoeh 
bond,  and  the  plaintiff  or  hia  attorney  sliall  be  at 
liberty  to  oppose  the  sureties  or  either  of  them,  upon 
affidavit  or  on  tbe  ground  of  any  defect 
on  the  face  of  tbe  proceedings. 
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LXXXVII.— The  bond  shall  ia  all  eases  be 
taken  in  a  penal  sum  to  the  amount  of  double  the 
sum  demanded  or  the  part  thereof  in  respect  of 
which  the  bond  is  to  be  given,  up  to  the  sum  of 
1,000/.;  and  beyond  1,000/.  in  the  sum  of  1,000/. 
beyond  the  sum  demanded. 

The  condition  of  the  bond  is  to  be  according  to 
the  form  eontained  in  Schedule  K.  to  the  said  Act 

LXXXVIII. — ^Where  no  notice  of  exception  is 
serred,  the  defendant  or  his  attorney  shall  attend 
before  the  Commissioner  of  the  day  on  the  sixth 
day  aifter  service  of  notice  of  sureties,  at  rieven 
o'clock  in  the  forenoon  in  London,  or  if  in  the 
country,  at  the  hour  appointed  by  the  Court,  with 
Ike  bonid  and  affidavit  of  execution  aforesaid,  and 
also  with  an  affidavit  of  service  of  notice  of  sureties, 
and  an  office  copy  of  the  affidavit  of  sufficiency. 

^rramgwmenU  between  Debtort  and  their  Creditors, 
under  the  Supermtendenee  and  eontroul  of  /fte 
CattrL 

LXXXIX. — ^That  every  petition  shall  be  deli- 
vered fairly  written  or  printed  on  parchment,  pro- 
perly stamped,  between  the  hours  of  eleven  and 
two,  to  the  Registrar  of  the  day  in  London,  or  to 
the  Registrar  or  one  of  the  Registrars  in  the 
country  {at  the  cote  MOy  be  in  toum  or  in  country), 
who  shall  file  and  number  such  petition,  and  allot 
the  same  by  ballot,  in  the  presence  of  a  Commis- 
sionei!,  to  one  of  the  Commissioners  of  the  Court  of 
Bankruptcy  in  London  (or  to  a  Commissioner  in 
the  country  where  there  are  two  Commissioners), 
and  forthwith  certify  to  such  Commissioner  the 
filing  of  Uie  petition  and  the  allotment  to  him,  and 
the  petition  shall  be  prosecuted  before  such  Com- 
missioner (or  before  the  sole  Commissioner  where 
there  is  only  one).  Provided  always,  that  any  one 
Commissioner  of  the  same  court  may,  in  the  ab> 
sence  of  any  other  Commissioner,  aot  for  him. 
Provided  also,  that  where  a  petition  shall  have  been 
previously  filed  by  the  same  petitioner,  whether  the 
same  shall  have  been  dismissed  or  not,  or  when  the 
petitioner  has  previously  been  bankrupt  in  London, 
or  within  the  same  district  in  the  country,  the  new 
petition  shall  be  allotted  to  the  same  Commissioner 
to  wbom  the  former  petition,  commission,  fiat,  or 
petition  for  abjudication  was  allotted. 

XC. — That  two  fair  copies  on  paper  of  the  peti- 
tion shall  be  delivered  to  the  Registrar,  together 
with  the  original  petition ;  one  for  the  use  of  the 
Commissioner,  the  other  for  the  use  of  the  official 
assignee  and  for  the  inspection  of  creditors. 

XCL-~That  the  sum  of  10/.,  or  such  other  sum 
not  exceeding  SOL,  as  the  Commissioner  shall 
direct,  shall,  before  the  appointment  of  any  sitting 
of  the  Court  under  each  petition,  be  deposited  with 
such  official  assignee  of  the  Commissioner  to  whom 
the  petition  shall  be  allotted,  as  be  shall  direct,  for 
the  costs  of  the  sitting  or  sittings,  for  the  payment 
of  such  remuneration  to  the  official  assignee  as  the 
Commissioner  shall  award  for  the  examination  of 
the  accounts,  and  for  other  necessary  expenses,  and 
the  reddue,  if  any,  shall  be  repaid  to  the  peti- 
Cioneir. 

XCI£. — ^That  in  all  cases  where  a  petitioner 
afaaU  be  in  custody,  there  shall  be  filed  with  his 
petition  a  oertificate  from  the  gaoler  or  officer  of 


the  cause  or  causes  of  the  detention  of  the  peti- 
tioner. 

XCIlI.^That  all  notices  required  by  or  given 
in  pursuance  of  the  provisions  of  the  Aot  wi&  re- 
spect to  the  said  arrangements,  except  where  other- 
wise directed  by  the  Act,  or  by  the  Court,  shall  be 
sent  or  served  {at  the  cote  may  require)  by  a  mes- 
senger of  the  Court 

XCIV.— That  the  account  to  be  filed  by  the  pe- 
titioning trader  shall  be  signed  in  the  preaenee  of 
and  attested  by  a  solicitor  of  the  Court  of  Bank- 
ruptcy, and  that  the  copy  to  be  furnished  to  the 
official  assignee,  shall  be  so  furnished  ten  days  or 
more  before  the  day  appointed  for  the  private  sit- 
ting of  the  court 

XCV. — ^That  no  person  not  being  or  not  elatmtng 
to  be  a  creditor,  or  the  solicitor  or  duly  anthorixed 
attorney  of  a  creditor,  except  the  effieial  aasigneo 
and  one  clerk,  and  the  petitioner  accompanied  by 
two  persons,  shall  be  present  at  any  sitting,  or  be 
permitted  to  inspect  the  petition  or  other  proceed- 
ings, unless  authorized  in  writing  by  Hit  Ooni* 
missioner. 

XCVL — ^That  the  minutes  or  notes  of  the  pro- 
ceedings at  every  sitting  shall  be  kept  by  the 
Registrar. 

XCVII.— That  every  affidavit  in  the  matter  of 
an  arrangement  under  the  superintendence  and 
eontroul  of  the  Court,  made  after  the  allotment  of  a 
petition,  shall  be  intituled  *'  The  Court  of  Bank- 
ruptcy in  London^  or  "The  Court  of  Bankruptcy 
for  thie  district"  {at  the  eaae  may  be) 

"  in  the  matter  of  a  petition  for  arrangement  be- 
tween A.  B.  and  his  creditors." 

XCVIII.— Thst  the  several  forms  inihe  follow- 
ing Schedule  marked  A.,  shall  be  used,  with  the 
necessary  variations. 


SCHEDULE  A. 

FORM  or  ORDER  for  Pbotecti^it  to  Pnri- 
TiONiNO  Tbadbb,  under  Section  211. 

"The  Bankrupt  Law  Consolidaaon  Act,  1849." 

Court  of  Bankruptcy,  Basinghall  Street,  Lon- 
don, (or  at  in  the  County  of  ) 
the  day  of  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 

Waebeab,  of  a  trader 

unable  to  meet  his  engagements  with  his  creditors, 
did  on  the  day  of  present  his  petition 

to  this  honourable  Court,  under  the  provisions  of 
"The  Bankrupt  Law  Consolidation  Act,  1840," 
praying  that  his  person  and  property  might  be  pro- 
tected from  all  process,  and  that  such  proposal  aa 
he  might  be  able  to  make,  or  such  modification 
thereof^  as  by  three-fifths  in  number  and  value  of 
his  creditors  might  be  determined,  might  be  carried 
into  effect  under  the  superintendence  and  eontroul 
of  this  honourable  Court ;  and  there  was  filed  with 
the  said  petition  such  affidavit  in  support  thereof 
as  is  required  by  the  said  Act :  Now,  I,  one  of  the 
Commissioners  of  the  said  Court,  acting  m  the 
matter  of  the  said  petition,  do  hereby  in  pursuance 
of  the  said  statute,  order  that  the  person  and  pro- 
perty of  the  said  ahall  be  protected 
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from  all  process  from  the  date  hereof^  antll  the 
day  of  next  at  noon,  or  until  fur- 

ther order. 

Given  under  my  hand  and  the  seal  of  the  Court 
this  day  of  18       . 

Commissioner. 


FORM  OF  RENEWAL  of  Pbotbctioit,  to  he  in- 
dorsed on  the  original  Obdbb  fob  PBOTBCnoH. 

Court  of  Bankruptcy,  Basioghall  Street,  Lon- 
don, (or  at  in  the  County  of  ) 
the  day  of  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 

I,  one  of  the  Commissioners  of  the  Court  of  Bank- 
ruptcy in  London,  (or  for  the  district) 
authorized  to  act  in  the  matter  of  the  within  peti- 
tion, do  herehy  renew  the  protection  within  granted, 
and  order  that  the  person  and  property  of  Uie  said 
shall  be  protected  from  all  process 
from  the  date  hereof  until  the  day  of 
next  at  noon,  or  until  further  order. 

Oiven  under  my  hand  and  the  seal  of  the  Court 
the         day  of  IS      . 

Commissioner. 


ORDER  OF  RELEASE  of  Petitioning  Trades 
FBOM  Custody,  under  Section  211. 

''  The  Bankrupt  Law  Consolidation  Act,  1849." 

Court  of  Bankruptcy,  Basinghall  Street,  Lon- 
don, (or  at  in  the  County  of  ) 
the  day  of  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 

Whbrbas,  of  a  trader 

unable  to  meet  his  engagements  with  his  creditors, 
did  on  the         day  of  present  his  petition 

to  this  honourable  Court,  under  the  provisions  of 
*'The  Bankrupt  Law  Consolidation  Act,  1849," 
praying  that  hin  person  and  property  might  be  pro- 
tected from  all  process,  and  that  such  proposal  as 
he  might  be  able  to  make  (or  such  modification 
thereof  as  by  three-fifths  in  number  and  value  of 
his  creditors  might  be  determined)  might  be  carried 
into  effect  under  the  superintendence  and  controul 
of  this  honourable  Court  acting  in  the  matter  of 
the  said  petition;  and  whereas  I  have  made  an 
order,  bearing  date  this  day  (or  the  day  of 

)  that  the  person  and  property  of  the 
said  shall  be  protected  from  all  process 

from  the  date  thereof  until  the        day  of 
next  at  noon,  or  until  further  order ;  and  whereas 
it  appears  that  the  said  is  in  prison 

for  debt,  namely,  in  the  prison  of  under 

an  execution  upon  a  judgment  obtained  on  the 
day  of  in  the  Court  of  against 

the  said  at  the  suit  of  tor  the  sum 

of  /.  and  interest  thereon,  (th$  ttatenuni 

rf  the  emue  tf  the  petititmer^t  iwiprisfmment  or  etutodp 
to  be  varied  anording  to  the  facts,)  and  it  does  not 
appear  by  any  judgment,  order,  commitment  or 
sentence,  under  whi<m  the  said  petitioner  is  in  pri- 
son or  in  custody,  or  by  the  record  or  entry  of  any 
such  judgment,  order,  commitment,  or  sentence, 
that  he  is  in  prison  or  in  custody  for  any  debt  con- 


tracted by  fraud  or  breach  of  trust,  or  by  reiwm  of 
any  prosecution  against  him  whereby  he  had  been 
convicted  of  any  offence,  or  for  any  debt  contracted 
by  reason  of  any  judgment  in  any  proceeding  Ibr 
breach  of  the  revenue  laws,  or  in  any  action  for 
breach  of  promise  of  marriage,  seduction,  crimioal 
conversation,  libel,  slander,  assault,  batterr,  mali- 
cious arrest,  malicious  trespass,  maliciously  suing 
out  a  fiat  in  bankruptcy,  or  maliciously  filing  or 
prosecuting  a  petition  for  adjudication  of  bank- 
ruptcy: Now  I  do  herehy  order  the  sheriff  of 
[the  perton  having  the  petitioner  in  prieom  or  emeiodjf) 
and  every  person  who  shall  have  the  said 
in  custody  by  virtue  of  the  said  executxoo,  to  re- 
lease the  said  from  custody  as  to  such 
execution,  pursuant  to  the  said  statute. 

Given  under  my  hand  and  the  seal  of  the  Couit 
this         day  of  in  the  year  of  our  Lord 

18  Commisrionrr. 


CERTIFICATE  of  APPROVAL  of  Rbjolu- 
TioN  ACCEPTiNa  Pbtitionino  Tbadbe's  PlO- 
POSAL,  Section  216. 

"  The  Bankrupt  Law  Consolidation  Act,  1849.** 

Court  of  Bankruptcy,  Basinghall  Street,  Lon- 
don, or  at  in  the  County  of 
the        day  of  l& 

Whbbvas,  of  a  trader 

unable  to  meet  his  engagements  with  his  creditors, 
did,  on  the         day  of  present  his  petition 

to  this  honourable  Court  under  the  provisions  of 
<*The  Bankrupt  Law  Consolidation  Act,  1849," 
praying  that  such  proposal  as  he  might  be  able  to 
make,  (or  such  modificatioB  thereof  as  by  three- 
fifths  in  number  and  value  of  his  creditors  might 
be  determined)  might  be  carried  into  eflfeet,  under 
the  superintendence  and  controul  of  the  said  Court; 
and  whereas  one  of  the  Commissioners  of 

the  said  Court  acting  in  the  matter  of  the  aaid 
petition,  caused  such  sittings  of  the  Court  to  be 
held  as  are  directed  by  the  said  Act;  and  whereas 
a  certain  resolution  or  agreement  now  exhibited 
and  marked  with  the  letter  was  duly  assented  to 
at  such  sittings,  which  I,  a  Commissioner  acting  in 
the  matter  of  the  said  petition,  and  after  hearing 


do  think  reasonable  and  proper  to  be  executed  un- 
der the  direction  of  this  Court,  and  have  approved 
and  confirmed  the  same,  and  caused  it  to  be  filed 
and  entered  of  record  in  the  said  Court;  I  do 
hereby  certify  the  several  matters  aforesaid  under 
my  hand  and  the  seal  of  the  Court  this  day  of 
in  the  year  of  our  Lord  18 

Cammisdouer. 


PROTECTION  FROM  ARREST,  to  be  indorsed 
on  the  foregoing  Cbrtificatb. 

The  within-named  u  herebjr  protected  fimn 

arrest  at  the  suit  of  any  person  being  a  creditor  at 
tiie  date  of  his  petition,  and  having  had  such  notice 
or  notices  as  by  the  within-mentioned  Aet  b  r«- 


quired  until  the        day  of 


IS 
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or  nntil  Ibrther  order,  provided  th*t  this  protection 
■hall  not  be  valid  in  favour  of  the  said  if 

he  shall  be  proved  to  have  been  about  to  abscond 
bejond  the  jurisdiction  of  this  Court,  or  if  he  has 
concealed  or  is  concealing  any  part  of  his  estate  or 
efleets,  nor  against  any  creditor  whose  debt  is  not 
truly  specified  in  the  account  filed  by  the  said 
nor  against  any  creditor  whose  debt  has 
been  contracted  by  the  said  by  anv  man- 

ner of  firaud  or  breach  of  trust    Dated  this 
day  of  18 

Commissioner. 


FORM  07  ACCOUNT  to  bi  filid  bt  Psn- 
TioNiMO  Tbadbb,  under  the  12  &  18  Vict  c 
106.  s.  214. 

**  The  Bankrupt  Law  Consolidation  Act,  1849." 

Court  of  Bankruptcy,  Basinghall  Street,  Lon- 
don, (or  at  in  the  County  of  ) 


the  day  of  in  the  year  of  our 

Lord  18 
I>  of  being  a  petitioning 

trader  under  the  provisions  of"  The  BanKrupt  Law 
Consolidation  Act,  1849,"  do  declare,  that  the  fol- 
lowing schedules  do  contain  a  full  and  true  account 
of  my  debts  and  the  consideration  thereof,  and  the 
names,  residences,  and  occupations  of  my  creditors, 
and  also  a  full  and  true  account  of  my  estate  and 
efiTects,  whether  in  possession,  reversion,  or  expec- 
tancy, and  of  all  debts  and  rights  due  to  or  claimed 
by  me,  and  of  all  property  of  what  kind  soever  held 
in  trust  for  me,  and  that  1  have  therein  set  forth 
such  proposal  as  I  am  able  to  make  under  the  pro- 
visions of  the  said  Act 


Witness  my  hand  the 
sand  eight  hundred  and 
Signed  by  the  said) 
in}, 
the  presence  of  y 

Solicitor. 


day  of 


one  thou- 


CREDITORS. 


No. 


Names,  Residences, 
and  Occupations 
of  Creditors. 


Amount 


s. 


When  Con- 
tracted. 


Nature  and  Consideration  of  the 
Debt  and  Securities  if  any,  and 
estimated  value  of  such  Securi- 
ties, 


NoU, — ^When  the  Name  and  Residence  (or  either  of  them)  of  any  Indorter  or  Holder  of  any  negotiaUfl 

Security  are  unknown,  that  fact  must  be  stated. 


DEBTORS. 


N.B.  Where  there  are  Cross  Demands,  the  party  must  be  entered  both  as  Creditor  and  Debtor,  and 

•'  Set  Off"  must  be  written  under  the  Amount 

No. 

Names,  Descriptions, 
and  Places  of  Abode 
of     Persons     from 
whom    Debts    and 
Rights  are  due  to 
the    Petitioner,    or 
claimed  by  him. 

Amount 

When 
Con- 
tracted. 

Good, 
Bad,  or 
Doubt- 
ful. 

Nature  and  Consider- 
ation of  the  Debt, 
also    Securities,    if 
any,  for  the  same, 
and   the    estimated 
value  of  such  Secu- 
rities. 

Witnesses,     with 
their  Residences, 
and   other  Evi- 
dence by  which 
the   Debt    may 
be  proved. 

ZVl 
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PROPERTY  IN  POSSESSION. 

Real  and  Personal  EsUtea  and  Effects,  which  were  at  or  since  the  time  of  filing  mj  Petition,  or  are  now 
in  my  possession,  enjoyment,  or  controul,  or  which  were,  or  are  held  hy  any  other  person  or  perMOi  in 
trust  for  my  use,  or  to  the  jiossession  or  enjoyment  of  which  I  was  entitled  at  the  time  of  subscribiag 
my  Petition,  or  am  now  entitled. 


1. 
Interest  in  Lands. 


Freehold,  Copyhold,  and  Leasehold  Property,  with  locsl 
Description,  Names  of  Tenants,  and  Annual  Rent  of 
the  same,  and  statement  of  Incumhrances  (if  any) 
thereupon,  with  the  Dates  thereof 


2. 
Personal  Property. 


Household  Goods  and  Furniture,  at  , 

Wearing  Apparel , 

Jewels,  Trinkets,  and  Ornaments  of  the  Person 

Plate,  Linen,  and  China 

Wines  snd  other  Liquors , 

Books,  Prints,  and  Pictures , 

Horses,  Cows,  and  other  Animals 

Carriages   , 

Farming  Stock  and  Implements  of  Hushandry., 

Stock  in  Trade  in  my  husiness  of  , 

Machinery  and  Utensils  in  my  business  of   

Ships  and  Shares  of  Ships:  tIz. , 


8. 
Property  in  the  Funds, 
Annuities,  Shares, 
&c. 


Annuities,  Money  in  the  Public  or  other  Funds,  Shares 
in  Canal  or  other  Companies;  shewing  in  whose 
nsmes  the  same  are  standing,  also  when  and  by  whom 
the  last  Dividend  or  other  Payment  was  receiyed  in 
respect  of  the  same  


£. 


4. 
Unpaid  Legacies, 


Legacies  due,  but  unpaid;  with  all  particulars  concern- 
ing the  same ,.... 


d. 


Books,  Deeds, 
Papers. 


The  following  is  a  true  List  of  all  Books,  Papers,  Deeds,  and  Writings  relating  to 
my  Estate  and  Effects,  or  any  part  thereof,  which  at  the  time  of  presenting  my 
Petition  were,  or  at  any  time  since  hare  been  in  my  possession,  or  under  my 
custody  or  controul,  or  in  the  possession  or  custody  of  any  person  in  trust  ibr  me, 
or  for  my  use,  benefit,  or  advantage. 
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PROPERTY  IN  Rbtbbsion,  Bbmaindsr,  or  Expbctamct,  Placm,  PEWsioHg,  Riobts,  awd 

PoWBBfl. 

N.B. — Contingent  m  well  m  Vested  Interests  must  be  entered. 

Real  and  Personal  EsUtes  and  Eiiects  in  which  I  had  or  hare  any  Interest  in  Berersion,  Remainder, 

or  Expectancy. 


1. 

Interest  in  land. 


Freehold,  Copyhold,  and  Leasehold  Property,  with 
Names  and  Descriptions  of  Persons  now  enjoying  Uie 
same,  and  the  Annual  Value  thereof;  idso  the  nature 
of  my  Interest  therein,  and  from  whom,  and  in  what 
manner  it  is  derlTed 


2. 
Personal  Property. 


Personal  Property,  with  Names  and  Descriptions  of 
Persons  now  enjoying  the  same;  also  the  nature  of 
my  Interest  therein,  and  from  whom,  and  in  what 
manner  it  is  derired 


8. 

Property  in  the  Funds, 
Annuities,  Shares,  &c. 


Places  and  Pensions 
in  Possession  or  Re- 
▼ersion. 


Annuities,  Money  in  Public  or  other  Funds,  Shares  in 
Canal  and  other  Companies ;  shewing  in  whose  Names 
the  same  are  standing,  with  Names  and  Descriptions 
of  Persons  now  enjoying  the  same ;  also  the  nature  of 
my  Interest  therein,  and  from  whom,  and  in  what  man- 
ner it  is  deriyed 


Places  of  Benefit  or  Advantage  held  by  me,  with  the 
Salaries,  Fees  and  Emoluments  thereof;  also  all 
Pensions  and  Allowances  in  Possession  or  Reversion 
held  by  me,  or  by  any  other  Person  or  Persons  for  me, 
or  on  my  behalf,  or  of  and  from  which  I  derive  or  may 
derive  any  benefit  or  advantage  


Rights  and  Powers. 


Rights  and  Powers  which  I  or  any  other  Person  or  Per- 
sons in  Trust  for  me  or  for  my  Use,  Benefit  or  Advan- 
tage, or  am  or  were,  or  are  in  any  manner  seised 
or  possessed  of,  or  interested  in  or  entitled  to  or  which 
I  or  any  other  Person  or  Persons  in  trust  for  me,  or 
for  my  Benefit  had  or  have  any  power  to  dispose  of, 
charge,  or  exercise  for  my  benefit  or  advantage    


Supposed  value  of  my 
Interest  if  now  to  be 
Sold. 


«. 


Witness  my  Hand,  the 

Signed  by  ihe  said 

Nbw  Sbbiu,  XXL— Bavkb. 


day  of 


One  Thousand  Eight  Hundred  and 
in  the  presence  of 
SoUeiior. 
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Arrangement  by  Deed.-^Sectione  224.  to  229. 

XCIX. — That  a  certificate  of  the  trustee  or  in- 
Bpector,  or  of  two  creditors,  of  the  execution  of  the 
deed  or  memorandum  of  arrangement  by  the  requi- 
site number  of  creditors,  and  the  account  to  be 
appended  thereto,  and  affidavit  verifying  the  same, 
and  the  certificate  to  be  granted  by  the  Court,  shall 
be  in  the  following  forms,  with  Uie  necessary  va- 
riation. 

FORM  OF  CERTIFICATE  bt  Trustee  ob 

Inspector. 

'*The  Bankrupt  Law  Consolidation  Act,  1849." 

To  the  Court  of  Bankruptcy  in  London,  (or  to  the 
Court  of  Bankruptcy  for  the  district.) 

I,  the  undersigned  being  the  trustee 

(or  inspector,)  {or  we  the  undersigned  and 

being  the  trustees)  {or  inspectors)  under  a  deed 
(or  memorandum)  of  arrangement  now  produced,  and 
bearing  date  the  day  of  and  made 

between  (state  the  parties  to  the  deed  or  memorandum) 
being  a  deed  (or  memorandum)  of  arrangement  be- 
tween the  said  and  his  creditors,  within 
the  meaning  of  the  provisions  of  '*  The  Bankrupt 
Law  Consolidation  Act,  1849,"  with  respect  to  ar- 
rangements by  deed,  do  hereby  certify  to  the  Court 
of  Bankruptcy  in  London  (or  to  tfte  Court  of  Bank' 
ruptcyfor  the  district),  that  the  said  deed 
(or  memorandum)  has  been  signed  by  or  on  behalf  of 
six-sevenths  in  number  and  value  of  the  creditors  of 
the  said  whose  debts  amount  to  101.  and 
upwards,  accounting  every  creditor  a  creditor  in 
value  in  respect  of  such  amount  only  as,  upon  an 
account  fairly  stated,  after  allowing  the  value  of 
mortgage  property,  and  other  such  available  secu- 
rities or  liens  from  the  said  ,  appeared  to 
be  the  balance  due  to  such  creditor ;  and  that  a  full 
account  of  the  debts  of  the  said  together 


with  the  names,  rendenoes,  and  ocenpationa  of  his 
creditors,  is  appended  hereto. 
Dated  this  day  of  18 

A.a 


FORM  or  CERTIFICATE  bt  Two  Cesditobs 

OP  the  T&adee. 

"The  Bankrupt  Law  Consolidation  Act,  1849.*' 

To  the  Court  of  Bankruptcy  in  London,  (or  to  the 
Court  of  Bankruptcy  for  Uie  district.) 

We,  the  undersigned  A.  B.  of  and 

C.  D.  of  being  two  of  the  creditors  of 

the  trader  hereinafter  mentioned,  and 
there  being  no  trustees  or  inspector  under  the  deed 
(or  memorandum)  of  arrangement  hereinafter  men- 
tioned, do  hereby  certify  to  the  Court  of  Bankruptcy 
in  London  (or  to  the  Court  of  Bankruptcy  for  the 
district)  that  a  deed  (or  memorandum)  bearing 
date  the  day  of  and  made  between 

(state  the  parties  to  the  deed  or  mewufrandmm),  being  a 
deed  (or  wtewufrandum)  of  arrangement  between  the 
said  and  his  creditors  within  the  meaning 

of  the  provisions  of  "  The  Bankrupt  Law  Consoli- 
dation Act,  1849,^  haa  been  signed  by  or  on  behalf 
of  six-sevenths  in  number  and  value  of  the  creditors 
of  the  said  whose  debts  amount  to  ten 

pounds  and  upwards,  accounting  every  creditor  a 
creditor  in  value  in  respect  of  such  amount  only  as, 
upon  an  account  fairly  stated  after  allowing  the 
value  of  mortgaged  property,  and  other  cuch  avail- 
able securiUes,  or  liens  from  the  said 
appeared  to  be  the  balance  due  to  such  creditor; 
and  that  a  full  account  of  the  debts  of  the  said 
together  with  the  names,  residences,  and 
occupationa  of  his  creditors  is  appended  hereto. 

Dated  this  day  of  18 

£.  F. 
O.H. 


FORM  OF  THE  ACCOUNT  to  be  appended  to  the  Certificate  of  Trustee,  or  Ikbfector, 

OS  Two  Crbditobb. 

N.B. — This  is  to  be  an  Account  of  all  the  Debts  of  the  Trader  including  those  under  lOiL,  and  i 

Debts  secured,  and  shewing  the  estimated  value  of  any  security. 

"  The  Bankrupt  Law  Consolidation  Act,  1849.** 

A  FULL  ACCOUNT  OF  the  DEBTS  of 

together  with  the  Names,  Residences,  and  Occupations  of  his  Creditors. 


Amount  of 

CREDITORS. 

Debts  wholly  or  partially  seeund  by 
mortgage  or  other  sucn  avaxlaUe  securities 

Debts. 

Names. 

ResideBcet. 

Occupations. 

or  Hens,  shewing  the  amount  MeDRd,  aad 
the  value  or  estimated  value  of  the  tecurity. 

500t 

John  Smith  ... 

10,  Fore  Stieet, 
London. 

Merchant 

...2501,  part  of  the  debt  secured  by  moit- 
gage  of  freehold  premises  in              Street, 

1840. 

The  estimated  value  of  the  premises  is 
8001. 

4/.  lOs,  Sd. 

William  Roberts 

50,  Cheapiide, 
London. 

Tailor. 
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Form  ^  Afidatit  rfike  Trader  to  aeeompomy  the 

Cert^caU, 

"  The  Bankrupt  Law  Consolidation  Act,  1849." 

In  the  Court  of  Bankruptcy  in  London,  (or  Court 
of  Bankruptcy  for  the  district.) 

In  the  matter  of  an  arrangement  by  deed  between 
I.  K.  and  his  creditors. 

The  aboTB-named  L  K.  of  « maketh 

oath,  and  saith  that  he  hath  perused  the  accom- 
panying certificate  purporting  to  be  signed  by 

bearing  date  the  day  of 

and  the  account  appended  thereto,  and  purporting 
to  be  a  full  account  of  the  debts  of  this  deponent, 
together  with  the  names,  residences,  and  occupations 
of  this  deponent's  creditors.  And  this  deponent 
saith  that  the  said  account  and  the  matters  therein 
stated  are  true,  and  that  the  said  account  is  a  full 
and  true  account  of  the  debts  of  this  deponent, 
together  with  the  names,  residences,  and  occupations 
of  this  deponent's  creditors.  And  this  deponent 
saith  that  he  is  acquainted  with  the  handwriting  of 
the  said  and  the  signature  to  the  said  certi- 

ficate is  in  the  handwriting  of  the  said 
and  that  the  contents  of  the  said  certificate  are  true. 

Form  cf  Certificate  by  the  Court    of  Execution  by 
requieite  firoportUm  of  Creditort, 

'*  The  Bankrupt  Law  Consolidation  Act,  1849.'' 

Court  of  Bankruptcy,  Basinghall  Street,  London, 
(or  at  in  the  county  of  the 

day  of  in  the  year  of  our  Lord  185   .) 

In  the  matter  of  an  arrangement  by  deed  between 
I.  K.  and  his  creditors. 

Upon  reading  the  petition  of  the  above-named 
I.  K.  to  this  Court,  and  the  affidavit  (or  <0idamtt) 
in  support  thereof,  and  of  the  due  service  of  the 
notices  required  by  this  Act,  and  upon  hearing 
and  being  satisfied  that  the  said  I.  K. 
being  a  trader  liable  to  become  a  bankrupt,  has  sus- 
pended payment,  and  that  he  did  for  six  months 
next  immediately  preceding  his  suspension  of  pay- 
ment reside  (or  aary  on  busineu)  within  the  district 
of  this  Cour^  and  that  a  deed  {or  memorandum)  now 
exhibited,  and  marked  with  the  letter  and  bear- 
ing date  the  day  of  and  made  between 
(state  the  parties  to  the  deed  or  memorandum) 
being  a  deed  (or  memorandum)  of  arrangement  be- 
tween the  said  and  his  creditors,  within  the 
meaning  of  the  provisions  of  "  The  Bankrupt  Law 
Consolidation  Act,  1849,"  with  respect  to  arrange- 
ments by  deed,  has  been  signed  by  or  on  behalf  of 
six-sevenths  in  number  and  value  of  the  creditors 
of  the  said  I.  K.,  whose  debts  amounted  to  10/.  and 
upwards,  accounting  every  creditor  a  creditor  in 
value  in  respect  of  such  amount  only  as  upon  an 
account  fairly  stated,  after  allowing  the  value  of 
mortgaged  property  and  other  such  available  secu- 
rities or  liens  from  the  said  I.  K.,  appeared  to  be 
the  balance  due  to  such  creditor ;  I  hereby  certify 
the  same  under  my  hand  and  the  seal  of  the  Court. 
Dated  this        day  of                185 

A.  B.,  Commissioner. 


Orders  for  Payment  qf  Money  and  Coats,  and  Execution 
thereon.— Sections  128, 182, 151,  and  249. 

C. — ^That  every  order  for  payment  of  money  and 
costs,  or  either  of  them,  shall  be  signed  by  the 
Commissioner  making  such  order,  and  be  sealed 
with  the  seal  of  the  Court,  and  be  countersigned 
by  the  Registrar,  or  one  of  the  Registrsrs,  and 
shall  be  fbrthwith  filed  with  the  proceedings. 

CI. — That  every  order  for  payment  of  costs 
shall  contain  a  direction  that  the  party  in  whose 
favour  the  order  is  made  may  enforce  the  aame  by 
issuing  execution. 

CII. — ^That  the  coats  directed  by  any  such  order 
to  be  paid  shall  be  taxed  on  production  of  an  office 
copy  of  such  order,  and  the  allocatur  being  duly 
stamped  shall  be  signed  and  dated  by  the  Master  or 
Registrar  taxing  the  costs. 

cm. — That  in  all  cases  where  writs  of  execution 
may  be  isaned  out  of  the  Court  of  Bankruptcy  to 
enforce  an  order  for  payment  of  money  and  costs, 
or  either  of  them,  the  same  shall  be  sealed  with  the 
seal  of  the  Court,  and  be  issned  by  the  chief  Re- 
gistrar on  production  of  an  office  copy  of  the  order 
for  payment  and  (where  the  order  comprises  costs)  on 
production  of  the  allocatur. 

CIV. — That  at  the  time  of  issuing  any  writ  of 
execution  the  solicitor  causing  the  same  to  be  issued 
shall  file  a  praeipe  thereof  with  the  Chief  Registrar, 
in  the  form  given  in  the  Schedule  to  these  Orders. 

CV.— That  Uie  Chief  Registrar  shall  file  and 
keep  every  such  precipe,  and  shall  keep  a  book  in 
which  he  shall  enter  the  ssme,  with  an  index  re- 
ferring alphabetically  to  the  names  of  the  persons 
against  whom  writs  are  issued. 

CVI. — That  writs  of  execution  shall  be  in  the 
forms  given  in  the  following  Schedule,  or  as  near 
thereto  as  the  circumstances  of  the  case  may  re- 
quire, and  such  writs  when  sealed  shall  be  delivered 
to  the  sheriff*  or  other  officer  to  whom  the  execution 
of  the  like  writs  issuing  out  of  the  superior  courts 
of  common  law  belongs,  and  shall  be  executed  by 
such  sheriff  or  other  officer  as  nearlv  as  may  be  in 
the  same  manner  in  which  he  doth  or  ought  to 
execute  such  like  writs,  and  for  the  execution  of 
such  writs  such  sheriff  or  other  officer  shall  not 
take  or  be  allowed  any  fees  other  than  such  as  are 
or  shall  be  fVom  time  to  time  allowed  by  lawful 
authority  for  the  execution  of  the  like  writs  issuing 
out  of  the  superior  courts  of  common  law. 

CVI  I. — That  writs  of  execution  shall  be  tested 
in  the  name  of  the  senior  Commissioner  and  of  the 
day  when  actually  issued,  and  be  made  returnable 
immediately  after  the  execution  thereof,  before  the 
Court  of  Bankruptcy  in  London. 

CVI II. — That  the  amount  actually  intended  to 
be  levied  or  extended,  or  for  which  the  person  is  to 
be  taken,  and  the  name,  occupation,  and  address  of 
the  person  again&t  whom  the  writ  is  issued,  and  the 
name  and  residence,  or  place  of  business  of  the  soli- 
citor issuing  the  same,  shall  be  indorsed  on  every 
writ  of  execution. 

CIX. — That  on  the  filing  of  a  return  to  a  former 
writ  that  goods  have  been  seized  but  not  sold,  a  writ 
of  venditioni  exponas  may  be  issued. 

ex. — That  on  execution  of  the  writ,  or  before 
execution,  if  so  ordered  by  the  Court  of  Bankruptcy 
in  London,  every  writ  shall  be  forthwith  returned 
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to  the  eaid  Coart  of  Bankruptcy,  by  filing  the  same 
(with  the  proper  return  indorsed)  with  the  Chief  Re« 
gistrar,  by  whom  auch  writ  and  return  shall  be 
filed  of  record,  and  the  fact  and  date,  and  substance 
of  the  return,  shall  be  forthwith  entered  in  the 
prmeipe  book. 

CXI. — That  on  satisfaction,  by  levy  or  otherwise, 
in  whole  or  in  part,  the  party  on  whom  the  order  is 
made,  on  delivery  of  a  search  stamp,  shall  cause  such 
satisfaction  to  be  entered  on  the  order  for  payment. 

CXII. — ^That  unless  such  satisfaction  shall  a.^ 
pear  by  the  return  of  the  writ,  or  shall  be  admitted 
by  the  party  in  whose  favour  the  order  shall  be  made, 
or  his  solicitor,  application  must  be  made  to  the 
Court  of  Bankruptcy  wherein  the  proceedings  and 
order  shall  be  filed  to  order  such  entry  of  satis- 
faction. 

CXIII.— That  the  Court  of  Bankruptcy  shall, 
on  proper  application,  exercise  such  and  the  same 
powers  of  amendment  of  writs  of  execution,  and 
the  indorsement  thereon,  and  the  pradpet  thereof, 
in  cases  where  such  powers  may  be  reasonably 
exercised,  and  on  the  same  terms  as  to  payment  of 
costs  or  otherwise  as  the  superior  courts  of  West- 
minster are  in  the  habit  of  exercising. 


ip$  an  Utuimg  ExtenHom, 


Form 


SuBBXT.  FL  fa,,  CO.  to.,  elegit,  or  venditioni 
exponas,  (as  the  ease  may  be)  sgainst  C.  D.  for  pay- 
ment of  L  and  I,  costs  {as  the 
case  may  fte)  to  A.  B.,  official  aasignee  of 
(omU  this  if  not  applicable)  on  order  of  the  Court  of 
Bankruptcy  in  London  (or  for  the 
district)  dated  the  day  of  in  the  year 
of  our  Lord,  18 

£.  F.  (solieitor  issuing  the  writ) 

Address 

Pate 


Forwu  qf  Writs  (to  be  varied  where  necessary). 

No.1. 

Writ  ci  fieri  facias  on  an  order  for  payment  of  debt 
admitted  in  Court  to  he  due  to  the  estate  of  a 
bankrupt 

ViCTOBiA, — By  the  grace  of  Ood,  of  the  United 
Kingdom  of  Ghreat  BritMn  and  Ireland,  Queen, 
Defender  of  the  Faith.  To  the  Sheriff  of 
greeting :  Whereas  by  an  order  of  the  Court  of 
Bankruptcy  in  London  {or  for  the  district]  dated 
the        day  of  in  the  year  of  our  Lord,  18 

and  made  in  the  matter  of  Ihuert  the  title 

rfthe  order]  reciting  that  C.  D.,  of  in  his 

examination  taken  Sie        day  of  and  signed 

and  subscribed  by  him,  had  admitted  that  he  was 
indebted  to  Uie  said  bankrupt  in  the  sum  of  L 
upon  the  balance  of  accounts  between  the  said 
C.  D.  and  the  said  bankrupt,  it  was  ordered  that 
the  said  C.  D.  should  pay  to  A.  B.  the  official 
asiiignee  of  the  estate  and  effects  of  the  said  bank- 
rupt in  full  discharge  of  the  sum  so  admitted  the 
sum  of  /.  forthwith  [make  this  conformable  to  the 
order].  And  whereas  we  are  given  to  understand 
that  the  said  sum  of  L  [or  that  the  sum  if  l, 
part  ^the  said  sum  if        (.]  is  still  unpaid.  Now 


we  command  you  that  of  the  goods  and  chattds  of 
the  said  C.  D.  in  your  bailiwick  you  cause  to  be 
made  the  said  sum  of  /.  linsert  the  emm  to  be 
levied]  and  that  of  the  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick  you  further  cause  to 
be  made  interest  upon  the  said  sum  of  iL  at  the 
rate  of  42.  per  centum  per  annum  from  the  said  dale 
of  the  said  order.  And  that  yon  have  that  money 
and  interest  before  our  Court  of  Bankruptcy  at 
Basinghall  Street,  in  the  city  of  London,  imme- 
diately after  the  execution  hereof,  to  be  paid  to  the 
said  A.  B.,  official  assignee  aa  aforesaid,  in  pur- 
suance of  the  said  order.  And  that  yon  do  all 
such  things  as  by  the  statute  passed  in  the  year  of 
our  Lord  1838  you  are  authorised  and  required  to 
do  in  this  behalf.  And  in  what  manner  yoo  shall 
have  executed  this  our  writ  make  appear  to  our 
said  Court  of  Bankruptcy  at  Basinghall  Street 
aforesaid  immediately  after  the  execution  thereof, 
and  have  there  then  this  writ  Witness  [aosie  ^ 
senior  Commissioner]  at  Bannghall  Street,  in  the 
city  of  London,  the        day  of  in  the  year 

of  our  Lord  186 


No.  a. 

Writ  of  fieri  facias  on  an  order  for  payment  by  in- 
stalmenta  of  debt  admitted  in  Court  to  be  due  to 
the  estate  of  a  bankrupt 

ViCTOBiA,— By  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith.    To  the  Sheriff  of 
greeting :  Whereas  by  an  order  made  in  the  Court 
of  Bankruptcy  in  London  {or  for  the  dietrut] 

bearing  date  the         day  of  in  the  year  of 

our  Lord  18       entitled.  In  the  matter  of 
[insert  the  title  rf  the  order]   and  reciting  that 
C.  D.  of  in  his  examination  taken  the        day 

of  and  signed  and  subscribed  bj  the  said 

C.  D.,  had  admitted  that  he  waa  indebted  to  the 
said  bankrupt  in  the  sum  of  L  upon  the  balance 
of  accounta  between  the  said  C.  D.  and  the  said 
bankrupt,  It  waa  ordered  that  the  said  C.  D.  should 
psLv  to  A.  B.,  the  official  assignee  of  the  estate  and 
efiecta  of  the  said  bankrupt»in  full  discharge  of  the 
said  sum  of  L  the  sum  of  iL  in  manner  fol- 
lowing, that  is  to  say,  by  inatalmcots  of  L 
each,  the  first  whereof  was  to  be  made  on  the 
da^  of  .  And  it  waa  ordered  that  in  de- 
fault of  payment  of  any  of  the  said  instalments  the 
whole  sum  then  remaining  unpaid  ahonld  imme- 
diately become  payable  and  be  paid.  And  whereas 
we  are  given  to  understand  that  default  waa  made 
in  payment  of  one  of  the  said  instalments,  and 
thereupon  the  said  sum  of  L  which  thai  re- 
mained impaid  [or  the  eum  ef  /«» hemg  the  per^ 
tion  if  the  sum  so  ordered  to  be  paid,  which  then 
remaUwd  unpaid,  aeeording  to  the  facts]  immediately 
became  payable,  but  the  same  has  not  been  paid. 
Therefore  we  command  you  that  of  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick  you 
cause  to  be  made  the  said  sum  of  I.  [iMcrl  here 
the  sum  to  be  levied]  and  that  of  the  goods  and  chat- 
tels of  the  said  C.  D.  in  your  bailiwick  you  further 
cause  to  be  made  intereat  [proceeding  ae  in  the 
former  form]. 
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No.  8. 

Writ  of  JUrifadat  on  an  order  for  payment  of  debt 
admitted  in  Court  to  be  due  to  the  estate  of  a 
bankrupt,  and  of  costs  assessed  by  the  Court 

Victoria, — ^By  the  grace  of  Ood  [oi  in  tht  forms 
givtn  abcos,  reciting  tkm  order,  including  the  portion 
qf  it  relating  to  coats].  And  whereas  we  are  given 
to  understand  that  the  said  sums  of  L  and 

L  are  still  unpaid  [make  this  agree  with  the 
facts}.  Now  we  conunand  you  that  of  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick 
you  cause  to  be  made  the  said  sums  of  L  and 
L  [proceed  as  in  the  above  forms,  with  the  neces' 
sary  variations,'] 

No.  4. 

Writ  at feri  facias  on  an  order  for  payment  of  costs 

to  be  taxed. 

ViCTOBiA, — By  the  grace  of  Ood,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith.  To  the  Sheriff  of 
greeting :  We  command  you  that  of  the  goods  and 
chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be 
made  the  sum  of  /.  for  certain  costs  which  lately 
before  our  Court  of  Bankruptcy  in  London  [or  for 
the  district]  by  an  order  made  in  a  certain 

matter  there,  entitled,  "In  the  matter  of 
[insert  the  title  rf  the  order]  bearing  date  the 
day  of  were  ordered  to  be  paid  by  the  said 

C.  D.  to  A.  B.,  official  assignee  of  the  estate  and 
eflects  of  [omit  this  if  not  applicable,  and 

alter  the  form  to  suit  the  facts  cf  the  case],  which 
costs  hsTe  been  since  taxed  at  the  said  sum  of  L 
as  appears  by  an  allocatur  dated  the  day  of 
and  that  of  the  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick  you  further  cause  to 
bo  made  interest  at  the  rate  of  4i.  per  centum  per 
annum  on  the  said  sum,  from  the  said  date  of  the 
said  allocatur.  And  that  you  have  that  money  and 
interest  before  our  Court  of  Bankruptcy  at  Basins- 
hall  Street,  in  the  city  of  London,  immediately 
after  the  execution  hereof,  to  be  paid  to  the  said 
A.  B.  in  pursuance  of  the  said  order.  And  that 
you  do  all  such  things  as  by  the  statute  passed  in 
the  year  of  our  Lord  1838  you  are  authorized  and 
required  to  do  in  this  behidf.  And  in  what  man- 
ner you  shall  have  executed  this  our  writ  make 
appear  to  our  said  Court  in  London  immediately 
after  the  execution  thereof.  Witness 
[nasne  qf  the  senior  Commissioner]  at  Basinghall 
Street,  in  the  city  of  London,  on  the  day  of 
in  the  year  of  our  Lord  IS5 

No.  5. 

Writ  of  cti^fias  ad  saiirfaelendmm  on  an  order  for 
payment  of  debt  admitted  in  Court  to  be  due  to 
the  estate  of  a  bankrupt 

ViCTOBTA, — By  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith.  To  the  Sheriff  of 
greeting :  [recite  the  order  for  payment,  and  that  the 
money  eontinncs  unpaid,  as  in  the  form  cf  fieri  facias 
above  given,  and  proceed.]  Now  we  command  you 
that  you  take  the  said  C.  D.  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you 


may  have  his  body  immediately  after  the  execution 
hereof  before  our  Court  of  Bankruptcy  in  London, 
to  satisfy  the  said  A.  B.,  official  assignee  as  sfore- 
said,  the  said  sum  of  L,  and  further  to  satisfy 
the  said  A.  B.,  official  assignee  as  aforesaid,  in- 
terest upon  the  said  sum  of  L  at  the  rate  of  42. 
per  centum  per  annum  from  the  said  date  of  the 
said  order,  and  have  there  then  this  writ  Wit- 
ness [iMifii«  qf  senior  Commissioner]  at  Ba- 
singhall Street,  in  the  dty  of  London,  the  day 
of            in  the  year  of  our  Lord  18 

No.  6. 

Writ  of  venditioni  exponas, 

Victoria, — By  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith.  To  the  Sheriff  of 
greeting:  Whereas  by  our  writ  we  lately  com- 
manded you  that  of  the  goods  and  chattels  of  C.  D. 
[here  recite  the  mandatory  part  rf  the  fieri  facias  to 
the  end]  and  on  the        day  of  you  returned 

to  our  said  Court  of  Bankruptcy  in  London,  that 
by  virtue  of  the  said  writ  to  you  directed  you  had 
taken  goods  and  chattels  of  the  said  C.  D.  to  the 
value  of  the  money  and  interest  aforesaid,  which 
said  goods  and  chattels  remained  in  your  hands 
unsold  for  want  of  buyers  [to  be  varied  according  to 
the  actual  return].  Therefore  we  being  desirous 
that  the  said  A.  B.  shoiUd  be  satisfied  the  money 
and  interest  aforesud,  command  you  that  you  ex- 
pose to  sale,  and  sell  or  cause  to  be  sold  the  goods 
and  chattels  of  the  said  C.  D.  by  you  in  form  afore- 
ssid  taken  and  every  part  thereof  for  the  best  price 
that  can  be  gotten  for  the  same,  and  have  the  money 
arising  f^m  such  sale  before  our  said  Court  of 
Bankruptcy  at  Basinghall  Street,  in  the  city  of 
London,  inunediately  after  the  execution  hereof,  to 
be  paid  to  the  said  A.  B.,  and  have  there  then  Uiis 
writ    Witness  at  Basinghall  Street,  in  the 

city  of  London,  the  day  of  in  the  year 

of  our  Lord  18 

No.  7. 

Writ  of  ele^t  on  an  order  for  payment  of  debt 
admitted  m  Court  to  be  due  to  the  estate  of  a 
bankrupt 

ViCTOBiA,  &c — To  the  Sheriff  of         greeting : 

Whereas  [recite  the  order  for  payment,  and  that  the 
money  continues  unpaid^  as  in  the  form  qf  fieri  fscias 
above  given,  and  proceed].  And  afterwards  the  said 
A.  B.  came  into  our  said  Court  of  Bankruptcy,  and 
according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him, 
her,  or  them  [as  the  case  may  be]  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  such 
lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments  of 
copyhold  or  customary  tenure  in  your  bailiwick,  as 
the  said  C.  D.,  or  any  one  in  trust  for  him,  was 
seised  or  possessed  of  on  the  day  of  in 

the  year  of  our  Lord  (a),  or  at  any  time 

afterwards,  or  over  which  the  said  C.  D.  on  the 


(a)  The  day  on  which  the  order  was  made. 
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said  day  of  (a),  or  at  any  tSme  after- 

warda,  had  any  disposing  power  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to 
hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectiyely,  according  to 
the  nature  and  tenure  thereof^  to  him  and  to  his 
assigns  until  the  sud  sum  of  L  shall  haye 

been  levied*  Therefore  we  command  you  that  with- 
out delay  you  cause  to  he  deliyered  to  the  said 
A.  B.  by  a  reasonable  price  and  extent  all  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough  ;  and  also 
all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  and  customary  tenure  in  your 
bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust 
for  him,  was  seised  or  possessed  of  on  the  said 
day  of  (a)  or  at  any  time  afterwards,  or  over 

which  the  said  C.  D.  on  the  said  day  of  (a) 
or  at  any  time  afterwards  had  any  disposing  power 
which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  the 
said  gooda  and  chattels  to  the  said  A.  B.  as  his 
proper  goods  and  chattels,  and  also  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns,  until 
the  said  sum  of  L  shall  have  been  levied. 

And  in  what  manner  you*  shall  have  executed  this 
our  writ  make  appear  to  us  in  our  Court  of  Bank* 
ruptcy  aforesaid  immediately  after  the  execution 
thereof,  under  your  seal  and  the  seals  of  those  by 
whose  oath  you  shall  make  the  said  extent  and 
appraisement.    And  have  there  then  this  writ. 

Witness 

No.  8. 

Writ  of  elegit  on  an  order  of  the  Court  of  Bank- 
ruptcy for  payment  of  debt  admitted  in  Court  to 
be  due  to  the  estate  of  a  bankrupt,  and  of  costs 
assessed  by  the  Court 


goods  and  chattels  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns  until  the  said  two  several  sums 
of  L  and  L,  together  with  interest  upon 

the  said  sum  of  JL  at  tiie  rate  of  4/.  per  centum 
per  annum  from  the  day  of  (a)t  and  on 

the  said  sum  of  iL  at  the  rate  aforesaid,  from 

the  day  of  {k)  shall  have  been  levied : 

Therefore  we  command  yon  that  without  dday  yon 
cause  to  be  delivered  to  the  said  A.  B.,  by  a  reason- 
able price  and  extent,  all  the  goods  and  chatlela  of 
the  said  C.  D.  in  your  bailiwick,  except  hit  oxen 
and  beasts  of  the  plough ;  and  also  all  such  lands 
and  tenements,  rectories,  tithes,  rents,  and  heredi- 
taments, including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  in  your  bailiwick,  as  the 
said  C.  D.,  or  any  person  or  persons  in  trust  for 
him,  was  or  were  seised  or  possessed  of  on  the  said 
day  of  (a),  or  at  any  time  aitenraids, 
or  over  which  the  said  C.  D.,  on  the  said  day 

of  (a),  or  at  any  time  afterwarda,  had  any 

disposing  power  which  he  might,  without  the  aaaent 
of  any  other  person,  exercise  for  his  own  benefit ; 
to  hold  the  said  goods  and  chattels  to  the  said  A.  B. 
as  his  proper  goods  and  chattels,  and  also  to  bold 
the  said  lands,  teuementa,  rectoriea,  tithes,  renti^ 
and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  aangns, 
until  the  said  two  several  sums  of  L  and  JL, 
together  with  interest  aforesaid,  shall  have  been 
levied.  And  in  what  manner  you  shall  have  exe- 
cuted this  our  writ  make  appear  to  ua  in  our  Court 
of  Bankruptcy  aforesaid  immediately  after  the  exe- 
cution  thereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement    And  have  there  then  this  writ 

Witness 

No.  9. 

Writ  of  elegit  on  an  order  for  payment  of  costs  to 

be  taxed. 


ViCTOBiA,  &c— To  the  Sheriff  of  greeting.  Victoria,  &c— To  the  Sheriff  of  greeting 


Whereas  [recite  the  order  for  payment,  including 
the  portion  of  it  relating  to  Costs,  and  that  the  moneys 
are  unpaid,  as  before,  and  proceed'].  And  afterwards 
the  said  A.  B.  came  into  our  said  Court  of  Bank- 
ruptcy, and  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  chose  to  be  delivered 
to  him  all  the  goods  and  chattels  of  the  said  C.  D. 
in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough;  and  also  all  such  lands,  tenements,  rec- 
tories, tithes,rents,  andhereditaments,including  lands 
and  hereditaments  of  copyhold  or  customary  tenure 
in  your  bailiwick  as  the  said  C.  D.,  or  any  one  in  trust 
for  him,  was  seised  or  possessed  of  on  the  day 

of  in  the  year  of  our  Lord  (a),  or  at 

any  time  afterwards,  or  over  which  the  said  C.  D., 
on  the  said  day  of  (a),  or  at  any  time 

afterwards,  had  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit ;  to  hold  to  him  the  said 


Whereas  lately  in  our  Court  of  Bankniptcy  in  a 
certain  matter  there  depending,  intituled  "In  the 
matter  of  £.  F."  by  an  order  of  our  said  Court  made 
in  the  said  matter,  and  bearing  date  the  day 

of  it  was  ordered  that  C.  D.  should  pay  unto 

A.  B.  certain  costs  as  in  the  said  order  mentioneil, 
and  which  costs  have  been  taxed  and  allowed  by 
G.  H.,  Esq.,  the  Master  of  our  said  Court,  at  the 
sum  of  L,  as  appears  by  the  certificate  of  the 

said  Master,  dated  the  day  of  .     And 

afterwards  the  said  A.  B.  came  into  our  said  Court 
of  Bankruptcy,  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattela  of  the 
said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or 


(a)  The  day  on  which  the  order  was  made. 


(a)  The  day  on  which  the  order  was  mad& 
(fr)  The  date  of  tiie  allocatur. 
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eastoniary  tenure,  ia  your  bailiwick  as  the  iiaid 
C.  D.  or  any  one  in  trust  Tor  him,  was  seised  or  pos- 
sessed of,  on  the  day  of  ,  in  the  year  of 
oar  Lord,  ,  (b)  or  at  any  time  afterwards,  or 
over  which  the  said  C.  D.  on  the  said  day 
of  ,  (c)  or  at  any  time  afterwards,  had  any 
disposing  power,  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit ;  to 
hold  to  him  the  said  goods  and  chattels,  as  his 

i»roper  goods  and  chattels,  and  to  hold  the  said 
ands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments respectively,  according  to  the  natare  and 
tenure  thereof,  to  him  and  to  bis  assigns,  until  the 
said  sum  of  /.,  together  with  interest  thereon 

at  the  rate  of  4/.  per  centum  per  annum,  from  the 
said  day  of  (b)  shall  have  been  levied. 

Therefore  we'command  you  that  without  delay  you 
cause  to  be  delivered  to  the  said  A.  B.,  by  a  reason- 
able price  and  extent,  all  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough ;  and  also  all  such  lands 
and  tenements,  rectories,  tithes,  rents,  and  heredi- 
taments, including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  in  your  bailiwick,  as  the 
said  C.  D.  or  any  person  or  persons  in  trust  for  him 
was  or  were  seised  or  possessed  of  on  the  said 
day  of  ,  (ft)  or  at  any  time  afterwards,  or  over 

which  the  said  C.  D.  on  the  said  day  of  (6) 
or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any  other 
person  or  persons,  exercise  for  his  own  benefit ;  to 
hold  the  said  goods  and  chattels  to  the  said  A.  B. 
as  his  proper  goods  and  chattels,  and  also  to  hold 
the  said  lands,  tenements,  rectories,  tithes,  renta, 
and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  sum  of  /.,  together  with  interest 

aa  aforesaid,  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ,  make 
appear  tons  in  our  Court  of  Bankruptcy  aforesaid, 
immediately  after  the  execution  thereof,  under  your 
seal,  and  the  seals  of  those  by  whose  oath  you  shall 
make  the  said  extent  and  appraisement  And  have 
there  then  this  writ 

Witness 

Course  qf  Priority  rf  Payment  out  of  the  Estate  of  the 
Bankrupt,  rf  the  Costs  qf  the  Petitioning  Creditor, 
Section  1 1 4,  ami  qf  payment  ^  Costs  out  qf  joint  or 
eeparaie  Estates, 

CXIV.— That  after  payment  or  retainer  out  of 
the  estate  of  the  bankrupt  of  all  monies  duly  paid  by 
the  official  assignee,  the  per  centage  on  the  gross 
produce  of  the  estate,  from  time  to  time,  payable  to 
the  credit  of  "  the  Chief  Registrar's  Account,"  and 
afterwards  the  per  centage  payable  to  the  official 
MBiguee  in  respect  of  realising  the  property,  the 
coats  of  the  petitioner  of  filing  and  prosecuting  his 
petition,  until  the  choice  of  assignees  by  the  credi- 
tors,  shall  be  paid  as  follows:  first,  the  costs  and 
cbargee  of  the  messenger  and  broker  acting  under 


{b)  The  date  of  the  allocatur. 
(c)  The  date  of  the  Master's  certificate  of  Ux- 
ation. 


the  petition  to  the  time  of  the  choice  of  assignees, 
and  then  the  costs  and  chaiges  of  the  solicitor  acting 
in  the  matter  of  the  petition  until  the  said  time. 

CXV. — That  in  case  any  joint  estate  of  any 
bankrupts  shall  be  Insufficient  to  pay  any  costs  or 
charges  necessarily  incurred  in  respect  of  the  same, 
the  Court  may  order  such  costs  to  be  paid  out  of 
the  separate  eatates  of  such  bankrupts,  or  one  or 
any  of  them ;  and  tfiee  versd  may  order  costs  neces- 
sarily  incurred  for  any  separate  estate,  if  the  same 
were  incurred  with  reasonable  probability  of  benefit 
to  the  joint  estate,  to  be  paid  out  of  such  joint 
estate. 

Composition  qfter  adjudication  of  Bankruptcy^  under 
Sections  230,  231. 

CXVI.— -That  at  the  first  of  the  meetings  of  cre- 
ditors directed  by  the  statute  to  be  held,  a  minute 
shall  be  taken  by  the  solicitor  to  the  assignees,  of 
the  names  of  the  several  creditors  present,  and  the 
amount  of  their  several  debts  standing  in  proof 
upon  the  proceedings,  distinguishing  such  of  them 
as  shall  assent  to  such  composition. 

CXVII. — That  the  second  of  the  said  meetings 
shall  be  held  before  the  Commissioner,  and  that  at 
such  meeting  the  said  Commissioner  shall,  by  depo- 
sition of  witnesses  and  documentary  evidence,  as  to 
him  shall  appear  to  be  proper,  inquire  and  ascertain 
whether  the  several  particulars  directed  by  the 
statute  to  be  performed  previous  to  the  holding  of 
such  second  meeting  have  been  duly  performed, 
and  certify  the  same,  together  with  the  proceedings 
which  shall  have  taken  place  at  such  second  meeting. 

CXVIII.— That  for  the  better  information  of  all 
parties  interested,  the  certificate  of  the  Commis- 
sioner shall  state  what  proportion  in  number  and 
value  the  creditors  assenting  to  the  composition  bear 
to  the  creditors  who  shall  have  proved  debts  to  the 
amount  of  201.  and  upwards  under  the  fiat,  or 
petition,  and  also  whether  any  sale  has  been  made 
of  the  bankrupt's  estate,  in  order  that  provision 
may,  if  expedient,  be  made  for  confirming  the  same. 

With  respect  to  Qfftciat  Assignees  and  their  Duties, 

CXIX. — That  each  Commissioner  shall  appoint 
his  official  assignees  where  more  than  one  is  attached 
to  his  Court,  to  act  in  rotation  under  the  several 
bankruptcies  prosecuted  before  him ;  unless  in  any 
case  the  Commissioner  shall  see  cause  to  the  con- 
trary. 

CXX.-~That  the  same  rule  for  the  appmntment 
of  official  assignees  shall  be  followed  as  to  existing 
commissions  and  fiats  issued  before  the  11th  October 
1849,  under  which  no  official  assignee  has  been 
appointed. 

CXXI.— That  the  appointment  of  any  official 
assignee  to  any  bankrupt's  estate  shall  be  under  the 
band  of  the  Commissioner,  and  shall  remain  of 
record  in  the  said  Court  of  Bankruptcy ;  and  cer- 
tificates of  such  appointment,  under  the  seal  of  the 
Court,  shall  be  delivered  to  such  assignee  by  the 
JRegistrar  upon  application  for  the  same. 

CXXII. — No  official  assignee  shall  either  directiy 
or  indirectly  carry  on  any  trade  or  business,  or  hold 
or  be  engaged  in  any  office  or  employment  other 
than  his  office  of  official  assignee. 
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CXXIII.»-£aoh  official  assignee  shall  find  81IT»* 
ties  to  the  extent  of  6,000^,  and  shall  together  with 
such  Bureties  (except  where  otherwise  especially 
directed  hy  any  three  Commissioners,  of  wnom  the 
senior  Commissioner  shall  he  one)  execute  a  jrnnt 
and  Beveral  hond  to  the  Chief  R^strar  for  the  time 
heiDg  in  the  penal  sum  of  6,0002. 

CXXIV. — Each  official  assignee  to  he  made 
liahle  to  the  whole  amount,  and  the  sureties  to  he 
liable  together  to  the  like  amount,  in  such  pro- 
portions as  shall  be  approTed  of  by  such  three  Com- 
missioners, provided  that  no  one  surety  shall  be 
liable  for  more  than  3,000/.,  nor  less  than  1,0001. 

CXXV. — That  each  official  assignee  shall,  on  the 
1st  day  of  January  in  every  year,  or  within  one 
week  then  next  following,  mske  a  declaration  in 
writing,  to  be  ffied  with  the  Chief  Registrar,  that  to 
the  best  of  his  knowledge  and  belief  his  sureties  are 
alive  and  solvent ;  and  in  such  declaradon  state,  to 
the  best  of  his  knowledge  and  belief,  any  change  of 
residence  of  any  or  either  of  such  sureties. 

CXXVI. — Each  official  assignee  shaU,  on  pain 
of  dismissal,  give  immediate  notice  in  writing,  to 
the  Chief  Re^trar,  of  the  death,  bankruptcy,  or 
insolvency  of  any  or  either  of  his  sureties;  and 
shall,  if  required,  cause  a  new  bond  to  be  executed 
to  the  like  amount  by  another  surety  or  sureties, 
to  be  approved  of  as  abovew 

CXXVlL— Each  official  assignee  shall  follow 
the  instructions  of  the  Commissioner  under  whom 
he  acts. 

CXXVI II. — ^That  no  official  assignee  shall  keep 
under  his  controul  upon  any  one  estate  more  than 
laoi ;  or,  in  the  aggregate  of  moneys  of  bankrupts* 
and  petitioning  debtors'  estates,  more  than  1,000/.; 
and  any  excess  beyond  such  sum  shall  be  paid  by 
him  forthwith  into  the  Bank  of  England. 

CXXIX.— That  the  official  assignees,  at  the  time 
of  paying  moneys  into  the  Bank  oi  England,  shall 
state  in  writing,  delivered  therewith  to  the  cashier 
of  the  Bank,  in  the  form  specified  in  the  Schedule 
hereunto  annexed  (No.  4),  the  date  and  amount  of 
the  payment,  the  name  of  the  official  assignee 
making  it,  the  name  and  description  of  the  banknipt, 
or  bankrupts,  to  whose  estate  the  money  belongs, 
and  that  it  is  to  be  placed  to  the  credit  of  the 
Accountant  in  Bankruptcy;  and  the  official  assignee 
shall  take  a  receipt  for  the  same  firom  the  cashier  of 
the  Bank,  and  on  the  same  day  carry  or  transmit  it 
to  the  office  of  the  Accountant  in  Bankruptcy,  who 
will  give  a  proper  voacher  for  such  receipt  and 
that  the  money  is  placed  to  the  credit  of  the  estate 
of  the  ssid  bankiupt,  or  bankrupts,  in  the  books 
kept  in  the  office  of  the  Accountant  in  Bankruptcy, 
such  voucher  to  be  produced  when  called  for  by  the 
Court 

CXXX. — That  the  allowance  to  be  made  to  the 
official  assignee  shall  be  upon  the  following  Scale : 
subject  to  variation  in  any  particular  case,  and  for 
special  cause  to  be  assigned  by  the  Commissioner  in 
writing,  and  filed  with  the  proceedings. 


SCALE. 

That  there  be  paid  to  each  official  assignee  for 
the  examination  of  the  bankrupt's  accounts,  such 
sum  as  the  Commissioner  shall  think  fit,  not  ex- 


ceeding 201.  for  the  aooonnts  of  one  bankropt,  nor 
exceeding  202.  for  the  Joint  estate  of  two  or  more 
bankrupts;  and  not  exceeding  10/L  for  each  separate 
estate^  administered  under  the  same  a^jndieatioo. 

For  every  debt  collected  6  per  cent  on  the  first 
amount  of  lOOL  or  any  leas  sum;  2^  per  cent  on 
the  next  amount  of  4002.  or  any  leaa  sum;  1  per 
cent  on  the  next  amount  of  600l  or  any  leas  sum ; 
and  t  per  cent  on  all  further  sums. 

For  property  realised  2^  per  cent  on  the  first 
amount  of  BOOL  or  any  less  sum;  1  per  cent  on  the 
next  amount  of  500L  or  any  leas  sum ;  and  4  per 
cent  on  all  further  sums. 

On  dividend  2  per  cent  on  the  first  amoont  of 
1,0002.  or  any  less  sum,  actually  divided;  and 
1  per  cent  on  all  further  suma. 

The  per  centage  on  mortgaged  property  to  be 
calculated  only  on  the  residue  payable  to  the  bank- 
rupt's estate. 

For  drawing  every  dividend  warrantf  or  renewed 
dividend  warrant,  sixpence. 

NoU. — At  the  expiration  of  twdve  months  after 
these  Orders  come  mto  operation,  this  Scale  will  be 
revised  by  the  Commissioners  (subject  to  the  ap- 
proval of  the  Lord  Chancellor,)  re|^urd  being  had 
to  the  amount  of  remuneration  received  by  the 
officiid  assignees  in  the  preceding  twelve  months 

CXXXL^That  the  official  assignee  shall  enter 
in  a  book,  to  be  called  the  Register  Estote  Book,  the 
names  of  the  bankrupts  in  the  commissions,  fiats, 
and  petitions  to  which  he  shall  have  been  or  ahall 
be  appointed. 

CXXXII.— That  the  official  assignee  shall  ke^ 
the  following  set  of  books,  in  siie  and  form  hereto- 
fore used;  that  is  to  say,  raster  estate  book 
(No.  1);  register  book  of  bankrupts'  books  delivered 
to  official  assignee  under  each  estate  (No.  2); 
debtor  and  property  book;  rough  caah  book;  fob 
cash  book;  rough  journal,  fair  journal  (fiw  bOIs  of 
exchange,  securities,  &c.)i  ledger;  letter  book; 
petty  cash  and  postage  book;  audit  book. 

CXXXIII.— That  the  official  assignee,  forth- 
with after  his  appointment  under  any  bankrupt's 
estate,  shall  sort  and  number  the  Ixwka,  papers, 
and  writings  of  the  bankrupt,  with  the  number  of 
the  estate,  in  the  Register  Estate  Book,  and  the 
number  of  each  book,  thus : — 

[54.  (The  number  of  the  estate  in  the  Register 

Estote  Book.) 
75.  (The  number  of  the  book,  paper,  or  writing 
received  by  the  official  assignee).] 
and  the  official  aangnee  shall  file  a  list  thereol^ 
with  the  proceedings,  and  shall  also  forthwith  after 
his  appointment  deliver  to  the  bankrupt  a  written 
notice  or  letter  in  the  form  specified  in  the  Schedule 
hereunto  annexed  (No*  IX 

CXXXIY.— That  the  official  assignee  shall 
direct,  in  the  form  specified  in  the  Schedule  here- 
unto annexed  (No.  2),  the  payment  of  all  monici 
due  to  any  bankrupt's  estote  from  any  one  person, 
or  from  two  or  more  persons  being  partners,  and 
carrying  on  business  or  residing  in  En^and,  and 
exceeding  in  amount  the  sum  of  5002L,  and  of  all 
moneys  l^ng  in  the  hands  or  under  the  eontitml  of 
any  assignee  or  assignees  chosen  by  the  creditors 
of  any  bankrupt's  estate  to  which  such  official 
assignee  shall  have  been  appointed,  into  the  Bank 
of  England,  to  the  credit  of  the  Accountant  in 
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Bankniptey,  and  for  the  particular  estate  to  wliicb 
such  money  shall  belong. 

CXXXV. — ^That  when  any  money  shall  be  paid 
into  the  Bank  of  England,  pursuant  to  the  direc- 
tions aforesaid,  the  person  so  paying  such  money 
shall  receive  a  certificate  in  the  form  specified  in 
the  Schedule  hereunto  annexed  (No.  8),  from  one 
of  the  cashiers  of  such  bank,  of  his  paying  the 
same,  and  of  its  being  placed  to  the  account  of  the 
Accountant  in  Bankruptcy  for  the  proper  estate, 
and  a  voucher  for  such  payment  shall  be  sent  by 
the  Bank  on  the  same  day  to  the  said  Accountant. 

CXXXVI. — That  as  soon  as  conveniently  may 
be  after  every  such  payment,  the  Accountant  in 
Bankruptcy  shall  certify  in  writing  to  the  proper 
official  assignee  that  such  payment  has  been  made, 
and  the  name  of  tbe  bankrupt  or  bankrupts  to  the 
credit  of  whose  estate  the  mon^  has  been  placed  in 
the  books  kept  in  the  office  of  the  Accountant  in 
Bankruptcy. 

CXXXV II.— That  all  moneys  without  exception 
received  by  the  official  assignee,  and  not  paid  by 
bim  forthwith  into  ^e  Bank  of  England  to  the 
credit  of  the  Accountant  in  Bankruptcy,  shall  be 
paid  by  the  official  assignee,  as  soon  as  they  shall 
amount  to  100/.,  into  the  hands  of  a  banker,  with 
whom  such  official  assignee  shall  keep  an  account 
as  such  official  assignee,  such  account  to  be  entitled 
as  official  assignee,  and  in  which  account,  no 
moneys  shall  be  entered,  except  such  as  are  receired 
by  the  official  assignee  in  his  official  capacity. 

CXXXVIIL— That  all  moneys  paid  into  the 
Bank  of  England  to  the  credit  of  the  Accountant  in 
Bankruptcy,  for  the  estate  of  any  person  adjudged 
bankrupt,  or  in  matters  of  bankruptcy,  shall  be 
subject  to  the  order  of  a  Commissioner  of  the  Court 
of  Bankruptcy,  in  writing  under  his  hand,  and  tes- 
tified by  a  Registrar,  as  to  the  application  thereof; 
provided  that  every  such  order  shall  specify  the 
amount  of  any  payment  to  be  made  by  such  order, 
the  purpose  to  which  it  is  to  be  applied,  and  the 
name  of  the  official  assignee  or  other  person  to 
whom  the  same  is  to  be  made  for  such  purpose; 
and  in  cases  where  the  sum  to  be  paid  exceeds 
500L,  the  name  of  the  person  beneficially  entitled 
(to  whom  only  in  such  case  the  payment  shall  be 
made),  and  the  Accountant  in  Bankruptcy  shall  and 
may,  pursuant  to  such  order  pay  the  sum  of  money 
specified  therein,  out  of  such  bankrupt's  estate  by 
a  draught,  subscribed  to,  and  on  the  same  paper 
with  the  said  order;  such  order  and  draught  to  be 
in  the  form  specified  in  the  Schedule  hereunto 
annexed  (No.  6). 

CXXXIX.— That  all  orders  by  the  Commis- 
sioner for  payment  of  money,  or  for  the  transfer 
and  sale  (as  hereinafter  provided)  of  any  stock  or 
securities,  being  part  of  a  bankrupt's  estate,  be 
signed  in  triplicate,  and  that  one  copy  of  any  such 
order  be  filed  with  the  proceedings  in.  bankruptcy, 
and  that  one  copy  be  left  with  the  Bank  of  England, 
and  that  one  copy  be  left  with  the  Accountant  in 
Bankruptcy. 

CXL. — ^That  the  official  assignee  shall,  before 
any  audit,  enter  in  a  book  the  names  of  all  tbe 
debtors  to  the  bankrupt's  estate,  as  returned  in  his 
balance  sheet,  and  shall  state  the  reasons  why  debts 
are  not  paid  on  the  opposite  page ;  such  book  shall 
be  produced  to  the  Court  at  every  audit 
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CXL  I.-— That  each  official  assignee  shall  deposit 
in  the  Bank  of  England,  to  the  credit  of  the  Ac- 
countant in  Bankruptcy,  all  bills,  notes  and  other 
negotiable  instruments,  except  unaccepted  bills  of 
exchange,  as  soon  as  he  shall  receive  the  same ;  and 
shall  deposit  in  like  manner  all  unaccepted  bills  of 
exchange  as  soon  as  the  same  shall  have  been 
accepted  or  refused  acceptance;  and  shall  at  the 
time  of  such  deposit  leave  a  statement  in  writing 
with  the  cashier  of  the  Bank  of  England  specifying 
the  date  and  contents  of  the  instruments  so  deposited, 
the  name  of  the  official  assignee  making  such 
deposit,  tbe  name  and  description  of  the  bankrupt 
or  bankrupts,  and  the  particular  estate  to  which  the 
same  respectively  belong,  and  that  such  instruments 
respectively  are  to  be  deposited  to  the  credit  of  the 
said  Accountant  in  Bankruptcy ;  and  shall  also  take 
a  receipt  for  the  same  from  the  cashier  of  the  Bank, 
and  carry  or  transmit  it  to  the  office  of  the  said 
Accountant  in  Bankruptcy,  who  will  give  a  proper 
voucher,  to  be  produced  when  called  for  by  the 
Court 

CXLII. — ^That  when  and  as  soon  as  any  bill, 
note,  or  other  negotiable  instrument,  deposited  as 
aforesaid  in  the  Bank  of  England  in  the  name  of  the 
said,  accountant  shall  become  due,  the  Governor 
and  Company  of  the  Bank  of  England  shall,  with- 
out any  direction  from  the  said  accountant,  deliver 
such  bill,  note,  or  other  negotiable  instrument  to 
one  of  the  cashiers  of  the  Bank,  who  is  to  present 
the  same  for  payment,  and  receive  the  sum  of 
money  due  thereon,  and  forthwith  to  pay  the  sum 
80  received,  if  any,  into  the  Bank  of  England,  to  be 
there  placed  to  the  credit  of  the  said  accountant 

CXL  I II. — That  in  case  any  such  bill,  note,  or 
other  negotiable  instrument,  shall  not  be  paid,  the 
said  Governor  and  Company  of  the  Bank  of  Eng- 
land shall  cause  such  bill,  note,  or  other  negotiable 
instrument  as  is  by  law  required  to  be  noted  and 
protested  to  be  deUvered  to  a  notary  for  that  pur- 
pose, and  to  be  noted  and  protested  accordingly, 
and  shall,  after  the  same  shall  have  been  so  noted 
and  protested,  as  the  case  may  be,  again  deposit  the 
same  in  the  Bank  of  England,  to  the  credit  of  the 
said  accountant. 

CXLIY. — And  that  the  said  Governor  and 
Company  of  the  Bank  of  England  forthwith,  after 
every  such  receipt  of  money  or  deposit  of  any  note, 
bill,  or  other  negotiable  instrument,  shall  certify  to 
the  said  accountant  the  sum  of  money  received,  if 
any,  on  each  such  bill,  note,  or  negotiableinstrument, 
and  placed  to  the  credit  of  the  said  accountant,  or 
that  such  bill,  note,  or  negotiable  instrument,  has 
been  dishonoured ;  and  such  dishonoured  bill,  note, 
or  other  negotiable  instrument  shall  be  forthwith 
delivered  by  the  Bank  to  the  proper  official  assig- 
nee. 

CXLV.— And  that  as  often  as  any  bill,  note,  or 
other  negotiable  instrument  that  shall  have  come  to 
the  hands  of  any  official  assignee  shall  have  been  or 
shall  be  dishonoured,  such  official  assignee  shall 
forthwith  give  such  notice  thereof  as  is  by  law  re- 
quired from  the  holder  of  such  bill,  note,  or  other 
negotiable  instrument  respectively. 

CXL VI. — That  any  one  of  the  Commissioners 
of  the  Court  of  Bankruptcy  acting  in  the  prosecu- 
tion of  any  bankruptcy  may  from  time  to  time  make 
order  relative  to  the  delivery  out   to  any  official 
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MMgnee  of  aay  bill  of  exchange  or  promisiory  note 
which  may  stand  in  the  Bank  of  £ngland  to  the 
credit  of  the  Accoantant  in  Bankruptcy  for  the 
estate  under  soch  bankruptcy;  prorided  that  the 
purpose  of  such  delivery  be  stated  in  the  order, 
and  such  order  be  attested  by  a  Registrar. 

CXLVIl. — That  any  one  of  the  CommisaioneTs 
of  the  Court  of  Bankruptcy  acting  in  the  proseca- 
tion  of  any  commission,  fiat,  or  petition  for  adjndi- 
cation  of  bankruptcy  may,  as  often  as  it  shall 
appear  to  him  expedient,  by  order  under  his  hand 
in  the  forms  specified  in  the  Schedule  hereunto 
annexed  (Nos.  6,  7,  and  8),  direct  any  money, 
which  may  have  been  paid  into  the  Bank  of 
England  on  account  iji  the  estate  of  the  bankrupt 
named  in  such  commission,  fiat,  or  petition,  to  be 
invested  in  the  purchase  of  Exchequer  bills,  to  be 
lodged  in  the  Bank  of  England,  and  may  in  like 
manner  direct  the  sale  or  exchange  of  such  Exche- 
quer bills,  and  also  the  exchange,  sale,  or  transfer 
of  any  stock  in  the  public  funds,  or  in  any  public 
company,  or  of  any  Exchequer  bills,  India  bonds, 
or  other  public  securities  which  shall  have  been 
transferred,  delivered,  or  paid  into  the  Bank  of 
England  on  account  of  such  bankrupt's  estate,  and 
may  direct  the  pioceeds  thereof  to  be  laid  out  in 
the  purchase  of  Exchequer  bills,  and  that  such 
Exchequer  bills,  when  ao  purchaaed,  be  deposited 
in  the  Bank  of  England,  to  the  credit  of  the  said 
accountant  for  such  particular  estate ;  and  the  said 
accountant  shall  and  may,  pursuant  to  such  order, 
make  such  sale,  purchase,  or  transfer,  without  any 
further  order  or  direction;  and  the  expenses  thereof 
may  be  chsrged  to  the  account  of  the  estate  for  the 
benefit  of  which  the  same  shall  have  been  respec- 
tively made. 

Provided  always,  that  the  signature  of  the  Com- 
missioner  be  attested  by  a  Registrar,  and  that  the 
order  of  the  Accountant  in  Bankruptcy  be  subscribed 
to  the  order  of  the  Commissioner,  and  on  the  same 
paper  with  the  said  order. 

Provided  further,  that  no  stock  or  public  fund  be 
transferred  upon  any  sale,  and  that  no  Exchequer 
bill,  India  bond,  or  public  security  be  delivered  for 
the  purpose  of  sale,  except  to  a  cashier  of  the  Bank 
of  England,  until  the  price  or  value  thereof  be  paid 
into  die  Bank  of  England  to  the  credit  of  the 
Accountant  in  Bankruptcy  for  the  particular  estate 
to  which  it  belongs,  and  that  no  sum  be  paid  for 
the  purchase  of  any  Exchequer  bill,  India  bond,  or 
other  public  security,  until  such  Exchequer  bill, 
India  bond,  or  public  security  be  deposited  in  the 
Bank  of  England  to  the  credit  of  the  said  Account- 
ant in  Bankruptcy,  and  for  such  particular  estate. 

CXLVIIL^That  the  official  assignee  shall  forth- 
with after  the  declaration  of  a  dividend,  give  notice 
by  advertisement  in  the  London  Gazettt,  and  to  each 
creditor  by  a  printed  circular  letter  in  the  form 
specified  in  the  Schedule  hereunto  annexed  (No.  9), 
to  be  sent  through  the  Post  Office  at  the  cost  of  the 
bankrupt's  estate,  to  be  settled  by  the  Commis- 
sioner, of  the  time  and  place  of  the  delivery  of  the 
dividend  warrants,  as  hereinafter  provided;  and  that 
at  such  time  the  official  assignee  will  require  the 
production  of  such  securities,  if  any,  as  the  cre- 
ditor exhibited  at  the  time  of  his  proof;  and  that 
no  dividend  warrant  will  be  delivered  to  the  cre- 
ditor holding  any  security  for  his  debt  until  such 


aecority  shall  be  prodnoed,  without  the  special 
directions  of  a  Commissioner  in  that  behalf. 

CXLIX.'That  when  a  dividend  has  been  or 
may  be  declared,  the  solicitor  to  the  estate  shall 
forthwith  make  out  three  lista  of  the  creditors  in 
alphabetical  order,  and  shall  state,  in  separate 
columns,  after  the  name  of  each  creditor,  the 
amount  of  his  debt  and  the  dividend  to  which  he 
is  entitled,  and  in  two  of  such  lista  the  securities 
exhibited  at  the  time  of  proof^  and  shall  to  each 
name  prefix  a  number  in  regular  series,  together 
with  the  date  of  the  order  of  ^vidend,  according  to 
the  form  in  the  Schedule  hereunto  annexed  (Nos. 
10  and  11),  and  shall  sign  sach  aeversl  lista,  and 
deliver  the  same  within  four  days  after  thedeclaia- 
tion  of  such  dividend  to  the  offidsl  assignee,  who 
shall  cause  one  of  the  lists  which  specifies  soch 
securities  to  be  filed  with  the  proceedings,  and 
shall  examine  and  sign  the  severw  lists,  if  correct, 
and  shall  prepare  books  at  the  expense  of  the  estate, 
containing  as  many  blank  warrants  as  may  be 
necessary,  according  to  the  form  in  the  Schedule 
hereunto  annexed  (No.  12)  for  London,  and  (Na 
13)  for  the  country,  and  shall  number  and  fill  up  a 
warrant  for  each  dividend,  and  insert  in  each  war- 
rant the  name  of  the  creditor  to  which  the  number 
of  such  warrant  is  prefixed  in  the  list,  and  the 
dividend  payable  to  him,  and  shall  keep  one  of  the 
lists  specifying  the  securities  in  his  custody,  and 
ahall  take  or  send  the  books  containing  such  war- 
rants, together  with  the  list  not  specifying  the 
securities  to  the  Accountant  in  Bankruptcy,  who 
shall  ascertain  that  the  amount  of  such  warrants 
does  not  exceed  the  sum  standing  in  his  name  to 
the  credit  of  the  bankrupt's  estate,  and  shall  com- 
pare the  warrants  with  the  lists,  and  if  correct  shall 
certify  the  same,  by  affixing  the  seal  of  his  office, 
to  be  provided  for  that  purpose,  in  the  margin  of 
the  warrants;  and  he  shall  keep  in  his  castody 
the  list  of  creditors,  and  return  the  wannnts  to  the 
official  assignee,  for  delivery  to  the  credilors  as 
hereinafter  mentioned. 

CL. — That  when  a  creditor,  or  any  person  duly 
authorixed  under  his  hand  to  receive  his  dividend 
warrsnt,  shall  apply  for  the  same,  the  official  as- 
signee  shall  require  the  production  of  such  securi- 
ties (if  any)  as  the  creditor  exhibited  at  the  time  of 
his  proof,  and  if  satisfied  that  the  amount  of  the 
said  dividend  still  remains  dne,  shall  fill  op  the 
date  in  the  warrant  and  receipt,  and  upon  the  cre- 
ditor or  such  other  person  authorised  aa  afocesaid 
signing  the  receipt,  the  official  aasignee  shall  maik 
the  securities  (if  any)  with  the  amount  of  that  divi- 
dend, and  shall  sign  and  deliver  the  warrant  for 
the  same ;  provided  that  no  dividend  warrant  shall 
be  delivered  to  any  creditor  holding  any  security 
for  his  debt  until  such  seeurity  shall  be  pioduced ; 
provided  that  upon  the  ststement  of  a  creditor  that 
he  is  unable  to  produce'  his  security,  and  that  the 
same  haa  not  been  parted  with  for  any  valuable 
consideration,  nor  assigned  to  any  person,  be  shsU 
be  examined  on  oath  before  a  Commissioner  as  to 
the  cause  of  such  inability,  and  his  examiaatioo 
shall  be  filed  with  the  proceedings,  and  the  Cees* 
missioner  shall  a4judge  whether  in  his  <^nioo  the 
creditor  is  or  is  not  able  to  piodoee  the  secarity; 
and  if  the  Commissioner  is  of  opinion  that  the 
security  cannot  for  a  aufficient  cause  be  prodnccd, 
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the  creditor  shall  give  a  Bufieient  indemnity  to  the 
official  assignee,  to  be  approTed  by  the  Commis- 
sioner, and  upon  such  indemnity  being  g^ven  the 
official  assignee  shall  deliver  the  dividend  warrant 
to  the  creditor. 

CLI. — That  the  payment  of  the  dividend  war* 
rant  may  be  obtained  by  the  creditor,  or  any  person 
duly  authorized  by  him  under  his  hand  to  receive 
his  dividend,  or  by  the  executor  or  administrator 
of  any  such  creditor,  upon  production  of  the  divi- 
dend warrant  at  the  office  of  the  Accountant  in 
Bankruptcy,  or  in  a  country  bankruptcy,  at  anv 
branch  of  the  Bank  of  England,  or  such  other  banc 
as  shall  be  named  by  the  Bank  of  England  in  that 
behalf. 

CLI  I. — ^That  if  any  other  person  than  the  cre- 
ditor or  person  duly  authorized  by  him,  or  the 
executor  or  administrator  of  any  such  creditor, 
claim  to  receive  the  dividend,  the  person  so  claim- 
ing the  same  must  obtain  an  order  for  payment 
thereof  indorsed  upon  the  warrant  by  a  Commis- 
sioner under  his  hand ;  and  if  any  dividend  warrant 
be  above  twelve  months'  date,  a  like  order  for  pay- 
ment thereof  by  a  Commissioner  shall  be  required ; 
provided  always,  that  in  no  case  shall  any  dividend 
warrant  be  paid  to  an  official  assignee  unless  such 
official  assignee  be  the  payee,  or  the  executor  or 
administrator  of  the  payee,  or  the  assignee  of  any 
bankrupt  payee. 

CLIII. — ^That  when  a  dividend  has  been  or  may 
be  declared  under  any  commission,  fiat,  or  petition 
for  adjudication,  the  Commissioner  acting  in  the 
prosecution  of  such  bankruptcy  may,  by  order  un- 
der his  hand,  attested  by  a  R^strar,  in  the  form 
specified  in  the  Schedule  hereunto  annexed  (No. 
14),  direct  the  sum  ordered  to  be  divided,  or  such 
part  thereof  as  may  be  required,  to  be  carried  from 
the  general  account  of  such  estate  to  an  account  to 
be  kept  in  the  books  of  the  Accountant  in  Bank- 
mptcy,  entitled  *'The  Dividend  Account,"  and  to 
the  particular  estate;  provided  that  when  it  shall 
appear  that  any  part  of  the  money  directed  to  be 
applied  in  payment  of  any  dividend  is  not  called 
for  to  make  such  psvment,  the  Commissioner  may, 
by  order  under  his  hand,  testified  as  aforesaid,  and 
in  the  forms  specified  in  the  Schedule  hereunto 
annexed  (Nos.  15,  16,  17,  18,  and  19,  as  the  case 
may  be),  direct  such  sum  to  be  carried  back  to  the 
original  account  of  the  estate  to  which  it  belonged. 

CLIV. — ^That  all  dividend  warrants  under  any 
bankrupt's  estate,  which  shall  have  been  delivered 
to  any  official  sssignee  by  the  Accountant  in  Bank- 
ruptcy for  more  than  twelve  calendar  months,  the 
same  having  been  previously  stamped  by  such  ac- 
countant, but  which  shall  not  have  been  delivered 
to  any  creditor  of  such  estate,  shall  forthwith,  after 
the  expiration  of  such  twelve  months,  be  brought 
or  sent  by  such  official  assignee,  together  with  two 
lists  thereof,  under  each  bankrupt's  estate,  to  the 
said  accountant,  who  shall  thereupon  compare  the 
warrants  with  such  lists,  and  cancel  such  warrants ; 
and  one  of  such  lists  shall  be  certified  by  the  said 
accountant,  and  returned  to  the  official  assignee, 
wbo  shall  file  such  list  with  the  proceedings  of  the 
respective  bankruptcies;  and  the  other  of  such 
lists  to  be  retained  by  the  said  accountant. 

CLV. — ^That  the  official  assignee  shall  once  in 
every  quarter  of  a  year  deliver  to  the  Court  to 


which  he  shall  be  attached,  an  aoeomit  made  up  to 
the  last  day  of  the  preceding  month,  together  with 
his  cash-book  and  banker's  pass-book  duly  balanced, 
and  any  other  books  that  the  Commissioner  may 
require ;  and  such  account  shall  shew  the  balances 
placed  to  the  credit  of  the  Accountant  in  Bank- 
ruptcy, and  of  every  estate  under  the  charge  of 
aaeh  official  assignee  in  the  books  kept  in  the 
office  of  the  Accountant  in  Bankruptcy,  such  ba- 
lances to  be  certified  by  the  said  accountant;  and 
sueh  account  shall  also  shew  the  balances  of  every 
bankrupt's  estate  then  in  the  hands  or  under  the 
power  or  contronl  of  the  official  assignee. 

CLVI.-^That  such  quarterly  account  shall  be 
kept  by  the  Registrar  of  the  Court  to  which  such 
official  assignee  shall  be  attached,  and  shall  be 
open  to  the  inspection  of  creditors;  and  that  notice 
anall  be  given  in  each  court  of  auch  account  having 
been  delivered,  and  that  any  creditor  applying  to 
the  Court  may  inspect  the  same  without  fee,  at  such 
convenient  time  as  may  be  appointed  by  the  Court. 

CLVII. — That  all  monies,  bills  of  exchange, 
notes,  and  other  negotiable  instruments  herein- 
before directed  to  be  paid  or  delivered  to  or  by  the 
Bank  of  England,  may  be  paid  or  delivered  to  or 
by  the  Bank  of  England  by  or  through  any  of  the 
branch  banks  thereof,  or  any  other  bank  that  may 
be  named  by  the  Governor  and  Company  of  the 
Bank  of  England  for  that  purpose ;  and  all  busi- 
ness arising  in  the  country  with  the  Bank  of  Eng- 
land may,  where  neeesaary  or  convenient,  be  trans- 
acted with  the  Bank  of  England  by  or  through  any 
of  such  branch  banks,  or  other  bank  ao  named. 

CLVII  I. — That  the  several  forms  specified  in 
the  Schedule  hereunto  annexed  for  the  several  pur- 
poses therein  stated,  and  not  hereinbefore  referred 
to,  be  followed  in  all  cases  where  the  same  may  be 
applicable. 

CLIX.— That  if  the  official  assignee  shall  with- 
out good  and  sufficient  cause,  to  be  allowed  by  the 
Court,  keep  under  his  contronl  more  than  1002.  of 
money  belonging  to  any  one  estate  or  more  than 
1,000/.  in  the  aggregate  of  monies  belonging  to 
bankrupts'  estates,  for  more  than  one  week,  he 
shall  be  charged  in  his  accounts  by  the  Commis- 
sioner with  such  sum  as  shall  be  equal  to  interest 
at  the  rate  of  20(.  per  cent  per  annum,  on  the 
excess  of  the  said  sum  of  100/.  or  10002.,  as  the  case 
may  be,  for  such  time  as  such  money  shall  be 
under  his  controul  beyond  the  said  week;  and, 
unless  the  monev  has  been  kept  for  good  and  suf- 
ficient cause,  allowed  by  the  Court,  the  official 
assignee  shall  be  dismissed  from  his  office,  upon 
the  report  of  the  Commissioner,  or  upon  petition  to 
the  Lord  Chancellor  by  the  creditors*  assignee  or 
assignees,  or  by  any  creditor,  and  be  liable  to  the 
costs  and  expenses,  and  have  no  claim  to  remu- 
neration. 

CLX. — ^That  all  forms  relating  to  the  payment 
or  delivery  into  or  out  of  the  Bank  of  England  of 
any  money,  bills,  notes,  or  other  securities  under 
bankruptcies,  prosecuted  in  the  country,  be  printed 
in  red  ink. 

CLX  I. — That  the  orders  hereby  made  as  to 
official  aasignees  of  the  estate  of  bankrupts,  and 
their  duties  and  conduct,  shall  so  far  as  the  same 
are  applicable,  apply  to,  and  be  observed  by  official 
assignees,  appointed  under  petitions  presented  by 
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debtors  derirons  of  effecting  arrangements  with  their 
creditors,  under  the  superintendence  and  controul  of 
the  Court 

CLXII. — ^That  printed  copies  of  these  Rules  and 
Orders  shall  be  supplied  by  the  Chief  Registrar,  to 
the  several  Courts  of  Bankruptcy  in  London,  and  in 
the  country  districts;  and  also  to  the  Accountant 
in  Bankruptcy,  the  Governor  and  Company  of  the 
Bank  of  England,  the  Master  in  Bankruptcy,  and 
each  official  assignee ;  and  that  one  such  copy  be 
posted  up  in  some  conspicuous  place  in  every  such 
court;  and  in  the  respective  offices  of  the  Chief 
Registrar,  the  Accountant  in  Bankruptcy,  the 
Master  in  Bankruptcy,  and  official  assignees. 

CLXIII.— That  these  Rules  and  Ordera  shall 
take  effect  from  and  after  the  1 1th  day  of  January 
1853,  from  which  time  all  Rules  and  Ordera  made 
previous  to  Che  passing  of  "The  Bankrupt  Law 


Consolidation  Act,  1849,"  and  the  Order  made  on 
the  12th  of  October,  1849,  shall  be  and  are  hereby 
rescinded. 

Joshua  Evans,  Semior  Cemmit$laKer, 

John  S.  M.  FoNBLANauB, 
Edwasd  Holbotd, 
Edwabd  Goulbubn, 
Wm.  Thos.  Jbmmbtt, 
M.  B.  Bbue, 
RicHD.  Stbvbnson, 
William  Scbofb  Atbton, 
H.  L  Pbbbt, 

Approved, 

ST.  LEONARDS,  C. 
\9th  Oct.  1862. 


ComwiUsionert, 
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L0BD8  JuiTICKS. 

1851. 
Nov.  5, 10,  12 

Bankrupt  Law  Consolidation  Act,  1849 
•^^Certificate — Appeal — Notice  of  Opposi" 
tion, 

A  bankrupt  wot  refitsed  his  certificate  by 
the  Commissioner  for  an  offence  not  enume-' 
rated  in  the  256th  section  of  the  statute  \2  S^ 
18  Vid.  c.  106,  namely t  for  systematical^ 
buying  goods  at  a  small  price  and  short  credit 
and  immediately  selUng  the  same  at  stiU 
lower  prices.  He  was  also  refused  any 
protection,  except  pending  an  appeal*  On 
an  appealf  the  Court  refused  to  grant  any 
certQieatey  but  made  an  order,  by  consent  of 
the  assignees,  giving  protection  for  the  person 
of  the  bankrupt,  but  leaving  his  property 
liable. 

A  creditor  who  had  not  given  three  days* 
notice  of  opposition  under  the  19Sih  section, 
and  who  was,  therefore,  refused  a  hearing, 
was  not  allowed  to  appear  before  the  appeal 
Court  to  discharge  the  above  order  of  the 
Commissioner* 

The  petition  in  this  case  was  presented 
by  the  bankrupt,  praying  the  grant  of  his 
certificate.  The  facts  were  not  disputed, 
and  were  these :-— The  debts  amounted  to 

•  See  the  important  case  Re  StantOB,  before  a 
full  Court,  pott,  p.  7* 


10,000/.,  the  property  sold  by  auction 
realized  1,357/*  On  the  application,  by 
the  bankrupt,  for  his  certificate,  he  was 
opposed  by  the  assignees,  on  the  ground ' 
that  he  had  systematically  bought  goods 
at  low  prices  and  on  short  credit,  and  im- 
mediately sold  them  at  still  lower  prices. 
The  fact  of  such  a  course  of  proceeding 
the  bankrupt  did  not  deny,  and  it  was 
stated  in  his  own  petition.  Mr.  Commis* 
doner  Fane  refused  to  grant  any  certificate 
or  protection  whatever,  excepting  during 
the  ai^eal,  and  from  this  decision  the 
bankrupt  appealed. 

Mr.  Cooke  appeared  in  support  of  the 
petition,  and  stated  that  the  bankrupt  had 
been  in  business  fifty  years  and  was 
seventy  years  of  age ;  that  Mr.  Commis- 
sioner Fane,  when  deciding  on  the  applica- 
tion, expressly  stated  that  his  judgment 
was  not  founded  on  the  256th  section  of 
the  Bankrupt  Law  Consolidation  Act,  for 
that  the  conduct  pursued  by  the  bankrupt 
did  not  bring  it  within  any  one  of  the 
offences  there  enumerated.  On  that  occa- 
sion the  assignees  had  argued  that  the 
ofience  was  within  the  third  there  enume- 
rated for  a  fraudulent  contracting  of  debt ; 
but  Mr.  Fane  refused  to  accede  to  such 
an  argument,  saying  that  the  fraud  there 
meant  related  to  a  fraud  as  against  the 
party  who  sold  the  goods  or  gave  the  credit. 
T.he  assignees  then  contended  that  the 
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second  case  in  the  256th  section  met  the 
offence,  for  that  with  intent  to  conceal 
the  state  of  his  affairs  he  had  falsified  his 
books ;  but  that  was  equally  unsuccessful, 
for  Mr.  Fane  said  that  the  grossness  of  the 
bankrupt  was  made  manifest  by  his  having 
actually  kept  a  full  account  of  his  impro-* 
per  dealings,  and  had  he  committed  the 
second  offence  enumerated  in  the  section, 
the  assignees  would  not  have,  by  sueh 
means  as  they  had,  discovered  his  transac* 
tions.  The  words  of  that  section  were 
imperative,  for  it  said,  if  it  shall  appear 
that  the  bankrupt  has  committed  any  of 
the  offences  "the  Court  shall  refuse  to 
grant  such  certificate."  This  Court  would 
hardly  import  into  the  section  any  offence 
which  did  not  come  within  its  words  (and 
the  Commissioner  himself  had  said  that 
the  bankrupt  had  not  committed  any  one  of 
them),  and  say  that  he  should  be  punished 
in  the  sacme  way  as  if  he  had  committed 
one  of  such  offences.  The  Commissioner 
had  acted  as  if  he  was  bound  to  refuse  the 
certificate,  in  which  he  had  acted  erro- 
neously. The  198th  section  gave  the 
Commissioner  power  either  to  suspend  or 
refuse  the  certificate  if  the  conduct  of  the 
bankrupt  as  a  trader  (1)  were  unsatis- 
factory, but  that  conduct  must  be  consi- 
dered with  reference  to  the  offences  enu- 
merated in  the  act.  The  legislature  never 
contemplated  this  offence,  grievous  as  that 
offence  was,  and  therefore  did  not  provide 
against  it ;  and  the  term  **  conduct  as  a 
trader"  was  not  governed  by  any  rule  of 
law,  nor  by  any  principle  legal,  equitable, 
social,  or  eommerdal. 

Mr,  MuUns  and  Mr.  CraeknaUj  who 
appeared  for  the  assignees,  stated,  in  answer 
to  a  question  from  the  Court,  that  there 
was  no  wish  to  interfere  with  the  personal 
liberty  of  the  bankrupt,  all  that  was  re- 
quired being  to  prevent  him  ever  again 
pursuing  such  a  course  as  he  had  followed, 
a  result  which  could  only  be  arrived  at 
by  leaving  his  property  always  liable  for 
his  present  debts. 

Lord  Justice  Knight  Bruce.— -I  see 


(!)  See  the  remarks  of  Knight  Bruce,  V.C.  on 
the  construction  of  this  section  in  the  case  of  Ex 
parte  Domfotd,  20  Law  J.  Aep.  (h.8.)  Bankr.  7. 


no  reason  for  any  further  interference.  An 
order  may  be  arranged  by  which,  with  the 
consent  of  the  assignees,  the  personal 
liberty  of  the  bankrupt  may  not  be  inter- 
fered with. 

Mr,  Cooke. — ^The  bankrupt  has  had 
protection  pending  this  appeal,  and  no 
protection  can  be  given  him  if  his  certifi- 
cate is  refused.  'Die  words  of  the  256th 
section  are  equally  plain  and  peremptory  as 
to  that,  for  it  says,  **  and  shall  in  like 
manner  refuse  to  grant  the  bankrupt  any 
further  protection." 

Lord  Justice  Knioht  Bruce. — Oh  yes! 
The  Court  may  grant  protection  fora  diort 
time,  and  why  not  for  a  long  time  ? 

Lord  Justice  Lord  Cranworth. — ^The 
offence  of  the  bankrupt  comes  as  near 
obtaining  money  or  goods  under  false  pre- 
tences as  can  well  be  imagined.  I  do  not 
say  whether  or  not  he  could  be  indicted 
for  that  offence,  nor  whether,  if  indicted,  be 
could  be  convicted.  Of  that  I  give  no 
opinion ;  but  systematically  buying  at  one 
price  and  selling  at  a  lower  would  lead 
to  the  inference  of  such  an  intention.  A 
more  gross  case  against  a  bankrupt  I  can- 
not well  conceive  than  is  here  proved,  and 
indeed  admitted  by  him,  and  I  see  no  reason 
whatever  for  saying  that  he  ought  to  have 
his  certificate. 

An  order  was  then  arranged  as  suggested 
by  the  Court ;  the  assignees  giving  their 
consent. 

Nov.  10. — Mr.  RoUf  on  behalf  of  a  ece- 
ditor  to  a  large  amount,  obtained  leave  to 
give  notice  of  motion  to  discharge  the 
order,  and  on  the  12ih,  with  Mr.  Bmgieff, 
made  the  same ;  but  it  appearing  that  tins 
creditor  was  not  permitted  to  be  heard  b^ 
fore  the  Commissioner,  on  the  ground  that 
he  had  not  g^ven  three  days'  notice  of 
opposition  pursuant  to  the  198th  seetbn, 
the  Court  decided  that  he  could  not  be 
heard  on  the  appeal. 

Lord  Justice  Lord  Crakworth.— It 

appears  to  me  to  be  perfectly  plain  that, 
as  the  act  of  parliament  requires  three 
days'  notice  of  opposition  to  be  given,  and 
as  it  is  admitted  that  no  such  notice  was 
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ghren,  "we  have  ho  aathoiity  to  hear  this 
particular  creditor.  The  legislature  having 
said  that  no  creditor  shall  he  heard  before 
the  Commissioner  to  oppose  without  giving 
three  days'  notice,  a  mtUto  fortiori  a  cre- 
ditor who  has  not  given  such  notice  cannot 
be  heard  here. 

The  motion  was,  after  a  discussion  on 
the  question  of  costs,  refused,  with  costs. 


Lords  Justicbs.'^ 

1851.         >       In  re  cheetham. 
Nov.  12.     J 

Bankrupt  Law  Consolidation  Act^  1849 
'•^Jurisdiction '^Payment  of  Money  out  of 
Court. 

The  primary  jurisdiction  in  Bankruptcy 
being,  by  the  \2th  section  of  the  statute  12  ^T 
13  Viet,  e,  106,  transferred  to  the  Commis^ 
sionersj  and  the  jurisdiction  of  the  Vice  Chan^ 
cellor  under  that  act  having  been  exclusively 
appellate  and  transferred  to  the  Court  of 
Appeal  by  the  statute  14  ^  15  Vict.  c.  83, 
the  Court  of  Appeal  cannot  order  the  pay- 
ment of  money  out  of  the  Bankruptcy  Courts 
unless  the  application  be  made  by  way  of 
appeal  from  a  Commissioner. 

Mr.  Elmsley  appeared  in  support  of  a 
petition  for  the  payment  of  a  sum  of  66/. 
and  a  few  shillings  out  of  the  Court  of  Bank- 
ruptcy. The  original  fund  belonged  to  four 
persons,  infants,  of  whom  the  petitioner 
was  one,  and  two  of  them  having  attained 
the  age  of  twenty-one,  they  presented  their 
petitions  for  payment  out  of  court  of  their 
respective  shares,  and  the  same  was  ordered 
accordingly  by  the  Chief  Judge  in  Bank- 
ruptcy. The  petitioner  now  having  attained 
his  age  of  twenty-one,  asked  for  his  share. 

Lord  Justice  Knight  Bruce. — I  made 
those  orders  as  Chief  Judge  in  Bankruptcy, 
before  the  new  Bankrupt  Law  Consolida- 
tion Act  came  into  operation.  By  that 
statute  all  •the  primary  jurisdiction  of  the 
Court  of  Bankruptcy  is  transferred  to  the 
Commissioners ;  while  by  the  statute  con- 
stituting this  Court  the  jurisdiction  of  the 
Vice  Chancellor  sitting  in  Bankruptcy,  that 
jurisdiction  being  appellate  only,  is  trans- 


ferred to  the  Lords  Justices.  I  consider, 
therefore,  that  on  this  petition  we  have  no 
jurisdiction  to  make  the  order ;  but  if  the 
Commissioner  shall  on  application  find  any 
di£Sculty  and  decline  to  make  it,  then  I 
think  we  can  exercise  our  authority  by  way 
of  appeal. 

Lord  Justice  Lord  Cranworth  con- 
curred. 


LOBDI  JVSTICBS.^ 

1851.  .       >     Inre  castelu. 
Nov.  19.     J 

Bankrupt  Law  Consolidation  Act,  1849 
^Advertisement  of  Adjudication. 

Four  partners  were  adjudicated  bankrupts* 
Two  resided  abroad.  The  adjudication  was 
made  on  the  Sth  of  November.  On  the  13th 
notice  was  given  of  an  application,  on  behalf 
of  the  partners  abroad,  to  suspend  the  ad' 
vertisement.  On  the  1 7th  the  meeting  was 
held  to  shew  cause  against  the  issue  of  the 
advertisement,  and  the  application  was  then 
made.  The  Commissioner  refused  to  sus- 
pend  the  issue  of  the  advertisement  on  the 
ground  that,  as  the  application  was  not  made 
within  seven  days  from  the  adjudication,  he 
had  no  autJiority,  under  the  I04th  section  of 
Mf  12  4*  13  Vict.  c.  106,  to  do  so  .—Held, 
upon  appeal,  that  "  such  extended  time** 
mentioned  in  the  section  meant  ** further  or 
longer  time**  not  exceeding  fourteen  days ; 
and  that  the  *notice  having  been  given  within 
the  seven  days  everything  was  in  fieri,  and 
the  Commissioner  had  authority  to  grant  the 
application.  The  matter  was,  therefore,  sent 
back  to  the  Commissioner. 

This  was  an  application,  by  way  of 
appeal  from  a  decision  of  Mr.  Commis- 
sioner Holroyd  refusing  to  stay  the  issue 
of  the  advertisement  of  adjudication.  Four 
persons,  namely,  Frank  Castelli,  Giovanni 
Baptista  Giustiniani,  Severio  Castelli,  and 
Francisco  Franciscowitch  Braggiotti,  car- 
ried on  business  in  partnership  in  London, 
and  were  on  the  8th  of  November  1851 
adjudicated  bankrupts.  Two  of  the  part- 
ners resided  in  Leghorn,  the  business 
being  carried  on  in  London  by  the  others, 
the  style  of  the  firm  being  "  Castelli,  Giu- 
stiniani  &  Company."  On  the  13th  of 
November  a  notice  was  given,  on  behalf  of 
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the  two  residing  at  Leghorn,  that  an  appli- 
cation wottld  be  made  to  the  Commissioner, 
at  the  meeting  to  be  held  on  the  17th,  for 
the  purpose  of  shewing  cause  against  the 
issue  of  the  adyertisement  of  adjudication, 
to  postpone  the  issue  of  the  advertisement, 
on  the  ground  of  the  absence  of  those  par* 
ties  who  could,  if  present,  give  very  mate- 
rial explanations  of  the  accounts,  and  shew 
that  as  against  them  the  adjudication  ought 
not  to  stand.  The  meeting  was  held  on 
the  17th,  when  application  was  made  to 
the  Commissioner  pursuant  to  the  notice, 
but  the  application  being  made  two  days 
later  than  the  seven  days  after  the  adjudi- 
cation, he  held  that  he  had  no  authority 
under  the  104th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  (1)  to  sus- 

(1)  The  104th  section  ii  ae  followi :  —  "  That 
before  notice  of  any  adjudication  of  bankraptcy 
aball  be  giTen  in  the  London  QtuutUf  and  at  or 
before  the  time  of  putting  in  execution  any  warrant 
of  seizure  which  shall  have  been*  granted  upon  such 
adljudication,  a  duplicate  of  such  adjudication  shall 
be  served  on  the  person  adjudged  a  bankrupt,  per- 
sonally, or  by  leaving  the  same  at  the  usual  or  last 
known  place  of  abode  or  place  of  business  of  such 
person;  and  such  person  shall  be  allowed  seven 
days,  or  such  extended  time,  not  exceeding  fourteen 
days  in  the  whole,  as  the  Court  shall  think  fit,  from 
the  service  of  such  duplicate,  to  shew  cause  to  the 
Court  against  the  validity  of  such  adjudication! 
and  if  such  person  shall  within  such  time  shew  to 
the  satisfaction  of  the  Court  that  the  petitioning 
creditor's  debt,  trading,  and  act  of  bankruptcy  upon 
which  such  abjudication  has  been  grounded,  or  any 
or  either  of  such  matters,  are  insufficient  to  support 
such  adjudication,  and  upon  such  shewing  no  other 
creditor's  debt,  trading,  and  act  of  bankruptcy  suffi- 
cient to  support  such  abjudication,  or  such  of  the 
sud  last-mentioned  matters  as  shall  be  requisite  to 
support  such  adjudication,  in  lieu  of  the  petitioning 
creditor's  debt,  trading,  and  act  of  bankruptcy  or 
any  or  either  of  such  matters,  which  shall  be  deem- 
ed insufficient  in  that  behalf,  as  the  case  may  be, 
shall  be  proved  to  the  satisfaction  of  the  Court,  the 
Court  shall  thereupon  order  such  abjudication  to  be 
annulled,  and  the  same  shall  by  such  order  be 
annulled  accordingly ;  but  if  at  the  expiration  of 
the  said  time  no  cause  shall  have  been  shewn  to  the 
satisfSiction  of  the  Court  for  the  annulling  of  such 
abjudication,  the  Court  shall,  forthwith  after  the 
expiration  of  such  time,  cause  notice  of  such  a4ju- 
dication  to  be  |pven  in  the  Ltmdtm  Oozetie^**  &c 


pend  the  issue  of  the  advertisement,  and 
extend  the  time  to  the  fourteen  days  spe- 
cified in  that  section. 

Mr,  Caim8f  in  support  of  the  appeal,  sub- 
mitted that  as  the  notice  was  given  within 
the  first  seven  days  of  the  adjudication, 
the  requirements  of  the  statute  were  suf- 
ficiently complied  with,  and  if  the  meeting 
had  been  held  on  the  15th  instead  of  the 
17th,  they  would  have  been  so  literally. 
It  was  not  the  finult  of  the  parties  on 
whose  behalf  the  application  was  made, 
that  the  meeting  was  not  appointed  eariier: 
that  was  a  matter  not  resting  with  them. 
The  view  taken  by  the  Commissioner  was 
erroneous,  for  he  had  the  authority  he 
decided  he  had  not,  and  could  have  ex- 
tended the  time  to  the  period  authorised 
by  the  act,  although  the  application  was 
not  made  within  the  first  seven  days.  The 
Court  would  also  consider  the  hardship  of 
the  case  of  the  appellants,  who,  residing  at 
Leghorn,  had  not  been  served  with  the 
notice  or  duplicate  of  the  adjudication. 

Lord  Justice  Knight  B&ucs.  —  I  do 
not  see  why  the  learned  Commissioner 
did  not  extend  the  time  to  the  period 
which  he  is  authorized  to  do  by  the  act. 

Lord  Justice  Lord  Cran worth. — It 
must  be  shewn  to  us  that  it  is  a  rational 
construction  of  the  act,  to  refuse  what  is 
now  asked. 

Mr.  Chandless  contended  that  the  terms 
of  the  104th  section  were  plain  and  positive 
as  to  the  time  within  which  the  adjudication 
might  be  questioned.  The  expression  ^'sucb 
extended  time"  manifestly  was  meant  to 
commence  firom  the  end  of  the  first  seven 
days,  and,  therefore,  could  not  be  granted 
unless  the  application  were  made  within 
those  first  seven  days.  He  submitted  that 
the  Commissioner  had  taken  a  correct  view 
of  his  authority,  under  the  strict  words  of 
this  positive  enactment.  That  an  act  of 
parliament  which  lays  down  rules  must 
be  interpreted  most  strictly  was  adjudged 
by  Lord  Cottenham,  in  the  case  of  /«  re 
The  North  of  England  JohU^Stock  Bankmg 
Company  (HalPs  case)  (2),  where  he 


(2)  1  Hall  ft  TweUs,  580;  I  Mae.  ft  Oor.  307; 
s.  c  19  Law  J.  Rep.  (h.s.)  ChancOO. 
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fused  to  include  any  one  as  a  contributory 
who  did  not  come  clearly  within  the  de- 
finitions or  one  of  them  set  forth  in  the 
Winding-up  Acts.  It  had  been  urged  that 
it  was  a  hardship  on  these  parties  that 
they  were  absent,  but  the  absence  of  par- 
ties in  their  position  was  contemplated  by 
the  legislature,  and  their  case  especially 
provided  for.  The  words  at  the  early  part 
of  section  104.  .were  "  shall  be  served  on 
the  person  adjudged  bankrupt,  personally, 
or  by  leaving  the  same  at  the  usual  or  last 
known  place  of  abode  or  place  of  business 
of  such  person."  The  application  ought, 
therefore,  to  be  refused,  with  costs. 
Mr.  Caima  was  not  called  on  to  reply. 

Lord  Justice  Knight  Bruce.— -I  am  of 
opinion  that  the  words  "  or  such  extended 
time"  mean  no  more  nor  less  than  ''  further 
or  longer"  time,  not  exceeding  fourteen 
days.  I  am  of  opinion  that  the  applicants' 
notice  of  the  13th  of  November,  for  the 
motion  to  be  made  on  the  17th,  having 
been  given  within  the  first  seven  days,  was 
sufBcient.  The  consequence  is,  that,  in 
my  view,  the  true  construction  of  the  act 
of  parliament  requires  the  matter  to  be 
proceeded  with  and  gone  into  by  the  Com- 
missioner, to  see  whether  the  other  seven 
days  should  be  allowed.  I  think  the  mat* 
ter  should  go  back  to  the  Commissioner; 
and  if  Lord  Cranworth  concurs  in  that 
opinion,  then  the  case  must  be  brought 
before  the  Commissioner  within  two  days 
firom  this  time,  and  being  commenced 
within  fourteen  days,  can  be  heard  by  ad- 
journment as  may  be  most  convenient. 

Lord  Justice  Lord  Cranworth. — I  am 
entirely  of  the  same  opinion.  I  think  the 
construction  contended  for  in  opposition 
to  this  application  would  be  most  harsh 
and  unreasonable.  The  utmost  latitude 
of  construction  should  be  put  on  this  act 
of  parliament.  Everything  before  the 
Commissioner  was  in  fieri  when  the  notice 
was  given,  and  to  hold  that  he  had  no 
jurisdiction  to  grant  the  further  seven 
days,  because  the  application  to  do  so  was 
not  actually  made  during  the  first  seven 
days,  would  be,  one  would  almost  be 
induced  to  say,  absurd. 


LOBDB  JUSTICSI. 

1851. 
Dec.  3,  13,  17 ; 

AKD 

Full  Coukt  ov  Appsal. 
Dec.  20. 


,  Ex  parte  stanton, 

III  re  STANTON. 


Bankrupt  Law  ConsoUdaiion  Aet^  1849 
^-Certificate — Certificate  of  Penalty  — 
Appealr^Discharge  of  Prisoner. 

The  fuU  Court  of  Appeal  (Lord  Justice 
Knight  Bruce  dubitante),  held  first,  thai^ 
under  the  statute  12  4*  13  Vict.  c.  106,  the 
Commissioner  may  refuse  protection  to  a  bank" 
ruptfor  other  causes  than  for  the  commission 
of  any  of  the  offences  enumerated  in  the 
256th  section ;  secondly,  thai  the  issue  of  the 
certificate  of  penalty,  under  the  25*Ith  seC" 
tion,  depends  upon  the  refusal  of  projection 
yeneraUy,  and  is  not  limited  to  such  refusal 
for  either  of  the  offences  enumerated  in  the 
preceding  section;  and  thirdly,  that  the  dis" 
cretion  vested  unth  the  Commissioner  by  this 
statute  in  granting  or  withholding  protection 
is  very  large,  excepting  in  the  cases  enu- 
merated in  the  256<A  section,  in  which  cases 
his  functions  are  merely  ministerialy  and  he 
is  bound  to  refuse  protection. 

This  was  an  appeal  firom  the  decision  of 
Mr.  Commissioner  Evans.  The  fctcts  were 
as  follows : — ^William  Stanton  was  declared 
a  bankrupt,  on  his  own  petition,  in  the 
month  of  December  1 850 ;  having  previous 
to  that  time  carried  on  the  business  of  a 
watchmaker,  jeweller  and  stationer,  in  a 
small  way,  at  Buckingham.  He  duly  filed 
his  balance  sheet,  and  on  his  attend&ig  to 
pass  his  examination  on  such  balance  sheet, 
on  the  14th  of  January  1851,  before 
Mr.  Commissioner  Evans,  his  last  exa- 
mination was  adjourned  until  the  20th  of 
February,  in  consequence  of  his  not  having 
furnished  a  stock  account  and  cash  account 
to  accompany  his  balance  sheet.  Stanton 
stated  his  inability  to  comply  with  the 
requisition  of  the  Commissioner,  as  he  did 
not  keep  either  a  stock-book  or  a  cash- 
book  ;  and  the  Commissioner,  on  a  statement 
made  by  the  assignees,  that  they  were  not 
satisfied  with  his  explanation,  adjourned  the 
bankrupt's  last  examination  sine  die,  with 
protection  until  the  27th  of  March  1851. 
Nothing  further  was  done  in  the  matter 
until    the  month  of  October,  when  the 


8 


CASES  IN  BANKRUPTCY: 


W 


bankrupt  was  served  with  a  summons  or 
warrant,  under  the  hand  of  the  Commis- 
sioner, to  appear  before  him  on  the  13th 
of  that  month,  to  shew  cause  why  he  had 
not  filed  a  stock  and  cash  account,  as 
required.  Upon  such  hearing,  the  Com- 
missioner signed  a  memorandum,  to  the 
effect  that  t£e  bankrupt  had  not  filed  a 
stock  and  cash  account,  and  that  he,  there- 
fore, refused  further  protection ;  and  on 
the  same  day  the  Commissioner  signed  a 
certificate,  whereby  he  certified  that  the 
bankrupt's  assignees  were  creditors  of  the 
bankrupt  for  the  sum  of  1»2072>  128.  5d.f 
in  trust  for  the  other  creditors,  and  that 
be  was  not  protected  firom  process  against 
his  person.  On  the  21st  of  October  1851 
the  bankrupt  was  arrested  and  committed 
to  Aylesbury  gaol,  by  virtue  of  a  writ  of 
execution  issued  upon  the  certificate  of 
the  Commissioner,  and  remained  in  custody 
ever  since.  On  the  24th  of  November  a 
further  application  was  made  to  Mr.  Com- 
missioner Evans,  the  purport  of  which  was 
to  withdraw  or  set  aside  the  certificate. 
His  Honour,  however,  refused  further  to 
inter&re. 

A  motion  was  now  made,  by  leave  pre- 
viously given,  on  behalf  of  the  bankrupt, 
that  the  decision  pronounced  on  the  24th 
of  November  by  the  Commissioner,  in  which 
he  refused  to  set  aside  the  certificate  signed 
by  him  on  the  ISth  of  October,  under  the 
256th  section  of  the  act,  whereby  he  certi- 
fied that  the  assignees  of  the  bankrupt 
were  creditors,  as  such  assignees,  for  the 
sum  of  1,207/.  12«.  5</.,  in  trust  for  the 
creditors,  and  that  the  bankrupt  was  not 
protected  by  the  Court  from  process  against 
his  person,  and  also  refusing  to  discharge 
the  said  bankrupt  out  of  Uie  custody  of 
the  keeper  of  the  gaol  at  Aylesbury,  n&ight 
be  reversed ;  and  that  the  said  certificate 
and  the  execution  issued  thereon  might  be 
set  aside  and  the  bankrupt  discharged  out 
of  custody,  on  the  ground  that  the  said 
certificate  and  execution  were  irregular, 
invalid,  and  not  warranted  by  the  proceed- 
ings in  the  case  or  otherwise ;  and  that  the 
assignees  might  be  ordered  to  pay  the  costs 
of  die  application  made  to  die  Commis- 
sioner and  of  the  present  application. 

Afr.  Cooper  and  Mr,  Simpson  having 
stated  the  facts  of  the  case  as  before  detailed, 


and  having  addressed  the  Court  in  support 
of  the  motion, 

LoED  Justice  Knight  Bbucb  (after 
conferring  with  Lord  Cranworth)  said,  that 
their  Lordships  were  of  opinion  that  a 
vhd  voce  examination  of  the  bankrupt,  if 
taken  down,  nught  throw  some  further 
light  on  his  proceedings,  and  therefore  they 
should  direct  the  motion  to  stand  over 
until  after  such  an  examination  should 
have  been  made. 

Dec.  13.— ilfr.  Cooper  and  Mr.  Simpum 
again  brought  on  the  motion.  They  said, 
the  bankrupt  had  been  examined  before 
the  Commissioners,  as  directed  by  the 
Court,  on  the  11th  of  December,  when, 
having  made  and  signed  the  declaration 
required  by  the  Bankrupt  Act,  he  declared 
he  was  unable  to  furnish  any  other  account 
than  he  had  already  done  in  his  balance 
sheet  and  accounts  filed,  and  that  he  never 
kept  any  stock-book.  Counsel  then  pro- 
ceeded to  argue  that  the  refusal  of  protec- 
tion was  wrong,  aa  was  the  signing  of  the 
certificate  of  penalty,  the  offence  of  the 
bankrupt  not  fiedling  und^  any  of  those 
enumerated  in  the  statute.  The  argument 
was,  in  substence,  the  same  as  that  pre- 
sented before  the  full  Court,  as  stated  bdow. 
Ex  parte  CowgM  (1)  was  cited. 

Mr.  Russell  and  Mr.  Sturgeon^  for  the 
assignees,  opposed  the  motion,  principally 
on  the  ground  that  there  was  evidence 
before  the  Commissioner,  and  which  was 
repeated  at  the  time  of  the  vivd  voce  ex- 
amination of  the  bankrupt,  that  he  had 
been  seen  by  a  witness  to  make  an  entry 
of  a  loan  of  money,  and  that  therefore  the 
assertion  as  to  a  cash-book  was  untrue. 

LoED  Justice  Knight  Beugb,  during 
the  argument,  observed,  that  by  the  words 
of  this  statute  the  Crown  did  not  seem  to 
have  reserved  to  it  the  right  to  remit  the 
punishment  awarded.  The  acts  enumerated 
by  the  statute  were  constituted  offences. 

Mr.  Sturgeon  informed  the  Court  that 
the  point  had  been  considered  at  the  Home 
Office  in  cases  under  the  Insolvent  Debtors 

(1)  20  Law  J.  Rep.  (k.8.)  4.B.  800. 
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Acts,  and  it  was  considered  that  the  Crown 
had  no  authority  to  interfere. 

Lord  Justice  Lord  Cran worth. — It 
is  clear  that  the  bankrupt  has  not  com- 
mitted, nor  does  the  Commissioner  say  he 
has  committed,  any  of  the  offences  enu- 
merated in  the  act.  The  protection  was 
not  refused  on  any  of  these  grounds.  The 
question  is,  whether  the  Commissioner  has 
a  general  discretion. 

Lord  Justice  Kkioht  Bruce  (after 
again  conferring  with  Lord  Cranworth) 
said,  I  am  sorry  to  say  that  although  this 
is  a  case  of  the  discharge  of  a  prisoner 
from  custody,  we  are  not  able  to  dispose 
of  it  at  once.  Both  my  learned  Brother 
and  myself  have  all  along  been  disposed 
and  even  anxious  to  come  to  a  conclusion 
at  once  upon  it,  but  we  have  not  been  able 
to  do  so.  We  will  do  so,  if  possible,  in  a 
few  days ;  and  in  the  mean  time  it  may 
be  convenient  for  counsel  to  know  that  we 
may  require  the  whole  case  to  be  re-argued. 
The  point,  as  regarding  the  liberty  of  the 
subject,  is  one  of  great  importance.  At 
present,  we  cannot  agree  as  to  what  order 
should  be  made  on  the  motion.  It  must 
stand  over. 

Dec.  17- — Their  Lordships  this  day 
directed  that  the  motion  should  be  brought 
before  the  full  Court  of  Appeal. 

Dec.  20.— -The  motion  was  this  day 
rene'^ed  before  the  Lord  Chancellor  and 
the  Lords  Justices,  in  the  Lord  Chancellor's 
Court,  Lincoln's  Inn  (Old)  Hall  (2). 

(2)  The  sectionsof  the  act  upon  which  the  casede- 
pends  are  the  256th,  257th,  and  259th,  and  theirmate- 
rial  parts  are  a«  follows.  The  256th  enacts,  **  That  if 
at  the  sitting  appointed  for  the  last  examination  of 
any  bankrupt,  or  at  any  acfjoumnient  thereof,  it 
shall  appear  to  the  Court  that  the  bankrupt  has 
committed  any  of  the  offences  hereinafter  enume- 
rated, the  Court  shall  refuse  to  grant  the  bankrupt 
any  further  protection  from  arrest ;  and  if  at  any 
sitting  or  adjourned  sitting  for  the  allowance  of  the 
certificate  of  any  bankrupt  it  shall  appear  that  he 
has  committed  any  of  such  offences,  the  Court  nhall 
refuse  to  grant  such  certificate,  or  shall  suspend  the 
same  for  auch  time  as  it  shall  think  fit,  and  shall  in 
like  manner  refuse  to  grant  the  bankrupt  any  fur- 
ther protection."  The  nine  offences  may  be  shortly 
stated  thus: — 1.  Destruction  of  books  and  papers 
within  two  months  of  his  bankruptcy,  with  intent 
to  conceal  the  state  of  his  aSkin ;  2.  keeping  false 

New  8bui8,  XXL— Baitkb. 


Mr.  Cooper  and  Mr,  Simpson. — The 
clauses  of  the  statute  which  deal  with  the 
subject  of  arrest  and  imprisonment,  and 
with  protection  from  arrest,  are  the  1 12th, 
lldth,  162nd,  211th,  256th,  257th,  and 
259th.  It  is  plain,  as  was  intimated  by 
Lord  Cranworth  in  the  argument  on  the 
13th  inst.,  that  no  offence  was  committed 
by  the  bankrupt  coming  within  the  enume- 

books  or  wilfully  falsifying  them ;  3.  Contracting 
debts  by  fraud  or  false  pretences ;  4.  Making  away 
with  his  property,  or  fraudulently,  in  contemplation 
of  bankruptcy,  paying  any  creditor  within  two 
months  of  his  bankruptcy  to  the  exclusion  of  the 
other  creditors;  5.  Concealing  any  debt  due  to 
or  from  him  after  the  bankruptcy,  or  concealing 
or  making  away  with  any  part  of  his  property ; 
6.  Attempting  to  account  for  any  of  his  property  by 
fictitious  losses  or  expenses ;  7.  Vexatiousiy  bring- 
ing or  defending  any  action  or  suit  within  six 
months  preceding  the  adjudication  of  bankruptcy ; 

8.  Wilfully  preventing  or  withholding  the  produc- 
tion of  any  book,  paper,  &c.  relating  to  his  trade ; 

9.  Wilfully  omitting  to  keep  proper  books  of  ac- 
count, or  keeping  his  books  imperfectly  with  intent 
to  conceal  the  true  state  of  his  a&irs.  The  257th 
section  enacts,  '*  That  the  assignees  for  the  time 
being  of  the  estate  and  effects  of  any  bankmpt, 
when  the  accounts  relating  to  his  estate  shall  have 
become  records  of  the  court,  shall  be  deemed  judg- 
ment  creditors  of  such  bankrupt  for  the  total  amount 
of  the  debts  which  shall  by  such  accounts  appear  to 
be  doe  from  him  to  his  creditors ;  and  every  creditor 
of  any  bankrupt,  immediately  after  the  proof  of  his 
debt  shall  have  been  admitted,  shall  be  deemed  a 
judgment  creditor  of  such  bankrupt  to  the  extent  of 
such  proof;  and  the  Court,  when  it  shall  hare  re- 
fused to  grant  the  bankrupt  any  furAer  protection, 
or  shall  have  refused  or  suspended  his  certificate, 
shall,  on  the  application  of  such  assignees  or  of  any 
such  creditor,  grant  a  certificate  under  the  seal  of 
the  Court,  in  the  form  contained  in  Schedule  B  a.  to 
this  act  annexed,  and  every  such  certificate  shall 
have  the  effect  of  a  judgmententered  up  in  one  of  Her 
Majesty's  superior  courts  of  common  law  at  West- 
minster until  the  allowance  of  the  certificate  of  con- 
formity of  such  bankrupt ;  and  the  assignees  or  the 
creditor  to  whom,  according  to  such  certificate,  the 
bankrupt  shall  be  indebted  as  therein  mentioned, 
shall  be  thereupon  entitled  to  issue  and  enforce  a 
writ  of  execution  against  the  body  of  such  bank- 
mpt," &c.  The  259th  section  enacto,  "  That  if  any 
bankrupt  shall  betaken  in  execution  after  the  refusal 
of  protection,  or  after  the  refusal  or  suspension  of 
his  certificate,  he  shall  not  be  discharged  from  such 
execution  until  he  shall  have  been  in  prison  for  the 
lull  period  of  one  year,  except  by  order  of  the  Court: 
Provided  always,  that  this  enactment  shall  not  take 
efilect  until  after  the  expiration  of  six  months  from 
the  commencement  of  this  act,  and  then  only  against 
such  persons  as  shall  hare  been  adjudged  bankrupt 
under  this  act,  and  for  ofiTences  committed  after  the 
commencement  of  this  act*' 
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ration  of  offences  in  the  act.  If  then  no 
offence  was  committed,  the  conduct  of  the 
bankrupt  can  be  no  foundation  for  the 
penal  certificate,  for  the  Commissioner  has 
no  jurisdiction  to  grant  it  until  he  has  ad- 
judicated that  one  of  the  specified  offences 
has  been  committed.  WiUi  regard  to  the 
construction  of  the  act,  it  is  most  important 
to  observe  that  the  259th  section  provides, 
that  the  enactment  shall  not  take  effect 
for  six  months  after  the  passing  of  the 
act,  and  then  only  for  offences  committed 
after  the  commencement  of  the  act,  and 
therefore  it  could  only  be  intended  by  the 
legislature  by  the  word  "enactment"  to 
refer  to  the  whole  group  of  clauses  num- 
bered 39,  and  beginning  with  section  251, 
preceded  by  the  words  "be  it  enacted," 
and  was  not  intended  to  be  confined  to  the 
259th  section  where  it  appears.  No  ambi- 
guity could  have  arisen  if  the  words  "  as 
aforesaid"  had  been  inserted  after  the  words 
"  shall  have  refused  to  grant  the  bankrupt 
any  further  protection"  in  the  257th  sec- 
tion ;  and  it  may  even  be  argued  that  the 
words  "as  aforesaid"  are  needless,  since 
there  the  enactment  in  dealing  with 
offences,  and  enumerating  them,  uses  this 
precise  language,  shall  refuse  to  grant  the 
bankrupt  any  "  further  protection,"  which 
words  occur  nowhere  else  in  conjunction 
throughout  the  whole  act  of  parliament. 
It  is  to  be  observed  also,  that  the  257th 
section  must  have  been  intended  as  the 
mode  of  punishing  a  bankrupt  for  previous 
offences,  enumerated,  and  only  those ;  for 
otherwise  a  bankrupt  who  has  committed 
no  offence  is  placed  in  no  better  condition 
than  he  who  has  been  guilty  of  any  of  those 
before  enumerated.  The  effect  of  holding 
that  the  Commissioner  was  right  would  be 
that  a  man  might  be  taken  in  execution 
twice  for  the  same  debt,  considering  the 
extensive  words  of  the  257th  section.  In 
the  first  instance  he  is  made  liable  to  arrest 
at  the  suit  of  the  assignees,  as  trustees  for 
the  whole  body  of  creditors,  and  then  he 
may  be  taken  by  each  creditor  individually, 
and  no  delivery  can  take  place  until  after 
a  year's  imprisonment.  The  words  "  refuse 
further  protection"  do  not  appear  in  any 
part  of  the  act  until  the  256th  section, 
which  enumerates  the  offences  for  which 
protection  is  to  be  refused,  and  these  words 


are  repeated  in  the  257th  section  under 
which  this  penal  judgment  certificate  is 
issued.  In  order  to  arrive  at  the  construc- 
tion contended  for  below,  and  which  will, 
no  doubt,  be  repeated  here  on  behalf  of 
the  assignees,  violence  must  be  done  to  the 
express  words  of  the  259th  section,  which 
is  to  take  effect  only  for  offences  committed 
six  months  after  the  commencement  of  the 
act,  while,  on  the  other  hand,  if  the  bank- 
rupt's contention  be  correct,  it  is  neces- 
sary only  to  import  the  words  "  as  afore- 
said" into  the  257th  section,  and  so  set  the 
matter  firee  from  doubt;  and  there  is  no 
violence  to  the  statute,  for  they  ought  to  be 
implied,  for  the  language  relating  to  refusal 
of  protection  only  occurs  in  the  256th  sec- 
tion, and  in  the  enactment  of  that  section 
relating  to  the  several  specified  and  enume- 
rated offences.  At  any  rate  the  words 
"  this  enactment"  in  section  259.  apply 
to  the  whole  of  the  new  law  introduced 
by  this  act,  and  which  has  proved  so 
difficult  of  construction.  In  such  a  state  of 
doubt  the  Court  will  have  refermce  to  the 
rule  that  penal  statutes  are  to  be  strictly 
construed,  and  that  the  liberty  of  the  sub- 
ject shall  not  be  interfered  with  but  oa 
plain  and  unambiguous  enactments. 

Lord  Justicb  Kkioht  Brucb^  —  May 
not  the  words  "this  enactment"  in  the 
259th  section  refer  to  the  whole  group  of 
clauses  ?  If  they  do,  it  may  be  that  the 
certificate  of  penidty  may  be  limited  to  the 
enumerated  offences. 

Mr.  Russett and  Mr»  Sturgeom  contended 
that  the  Commissioner  had  a  general  autho- 
rity and  discretion  to  issue  the  certificate 
of  penalty  in  any  case  where  he  had  refused 
protection,  and  such  authority  and  discre- 
tion .was  not  limited  to  the  cases  of  refusal 
of  the  Commissioner  of  any  one  of  the  nine 
enumerated  offences.  The  case  of  the 
committal  must  depend  on  the  257th  sec- 
tion alone,  irrespective  of  any  other.  By 
that  section,  the  grant  of  that  certificate 
was  made  to  depend  upon  the  refusal  of 
protection  generally;  and  not  confined,  as 
had  been  argued,  to  those  offences  before 
specifically  enumerated. — ^They  then  pro- 
ceeded to  argue  upon  the  conduct  of  the 
bankrupt  in  not  keeping  proper  accounts; 
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but  as  tbe  case  is  only  important  on  the 
question  of  the  construction  of  the  statute, 
tiiese  arguments  are  omitted. 

Mr.  Simpson  was  heard  in  reply. 

Their  Lordships  then  conferred  for  a 
considerable  time,  after  which,— 

The  Lord  Chancellor  said,  This  case  is 
one  which  fully  deserves  the  consideration 
of  the  full  Court,  as  the  question  raised  is 
one  that  must  be  constantly  recurring,  and 
upon  which  the  Commissioners  may  have 
different  opinions.  With  a  view,  there- 
fore, of  rendering  the  granting  of  a  certifi« 
cate  of  penalty  a  matter  of  general  appli- 
cation, it  was  thought  desirable  that  the 
Court  should  be  constituted  as  it  now  is. 
Here,  the  bankrupt  has  been  taken  in  exe- 
cution on  such  a  certificate,  and  that  cer- 
tificate has  been  granted  after  refusal  of 
protection  for  offences  not  enumerated  in 
the  act.  The  real  point  to  be  decided  is, 
whether  the  certificate  mentioned  in  the 
257th  clause,  and  upon  which  the  bank-* 
mpt  has  been  arrested,  can  be  issued  upon 
the  refusal  of  protection  by  the  Commis- 
sioner in  every  case,  or  only  in  cases 
where  such  protection  has  been  refused 
for  one  of  the  nine  offences  specified  in  the 
256th  section.  Having  given  the  case  all 
the  attention  it  demands,  and  taking  into 
consideration  the  liberty  of  the  subject 
involved  in  the  determination  of  the  ques- 
tion, I  must  say  that  I  have  arrived  at  the 
conclusion,  that  the  Commissioner  was 
right  in  granting  the  certificate.  It  is 
quite  manifest  that  the  Commissioner  has 
authority  to  refuse  protection  for  other 
causes  than  those  mentioned  in  the  256th 
section,  and  it  appears  to  me  that  the 
proper  construction  of  the  257th  section 
makes  the  certificate  of  penalty  to  depend 
upon  the  refusal  of  protection  generally, 
and  is  not  limited  to  the  refusal  of  protec- 
tion for  either  of  the  nine  offences  set  forth 
in  the  256th  section.  The  discretion 
vested  in  the  Commissioner  by  the  act,  in 
granting  or  withholding  protection,  is  very 
large,  except  in  the  particular  instances 
mentioned  in  the  256di  section,  when  his 
discretion  ceases,  and  he  only  acts  in  a 
ministerial  character,  which  renders  it  in- 
cumbent upon  him  to  refuse  protection. 


The  257th  section,  after  the  assignees 
shall  have  in  the  events  there  specified 
become  judgment  creditors,  says,  that 
every  creditor  shall  be  deemed  a  judgment 
creditor  for  the  whole  amount  of  his  proof, 
and  then  goes  on,  "  and  the  Court,  when 
it  shall4iave  refused  to  grant  the  bankrupt 
any  further  protection,  or  shall  have  re- 
fused or  suspended  his  certificate,  shall, 
on  the  application  of  such  assignees  or 
of  any  such  creditor,  grant  a  certificate 
under  the  seal  of  the  Court,  in  the  form 
contained  in  the  schedule ;"  and  then  it 
goes  on  to  say,  that  such  certificate  shall 
have  the  effect  of  a  judgment  entered 
up;  and  concludes  by  saying,  "and  the 
assignees  or  the  creditor  to  whom,  ac- 
cording to  such  certificate,  the  bankrupt 
shall  be  indebted,  shall  be  thereupon  en- 
titled to  issue  and  enforce  a  writ  of  exe- 
cution against  the  body  of  such  bankrupt." 
This  appears  to  me  to  be  free  from  any 
ambiguity  or  doubt,  and  does  not  confine 
the  granting  of  a  certificate  of  penalty  to 
the  particular  offences  mentioned  in  the 
256th  clause,  for  otherwise  a  bankrupt 
might,  perhaps,  take  care  to  steer  clear  of 
them ;  and  although  he  might  have  pro- 
tection refused  him  for  other  causes,  yet 
the  Commissioner  could  not  visit  him  with 
due  punishment  by  issuing  a  certificate 
authorizing  his  arrest.  Such  an  interpre- 
tation of  the  act  would  virtually  deprive 
the  creditors  of  power  to  compel  a  bank- 
rupt to  furnish  proper  accounts,  and  would 
take  away  the  penalty  attached  to  the  re- 
frisal  of  protection  in  cases  that  might  be 
quite  as  important  as  any  of  the  nine  men- 
tioned in  the  256th  clause.  With  respect 
to  the  words  "this  enactment,*'  in  the 
259th  section,  it  appears  to  me  to  be  con- 
fined to  that  particular  section,  and  means 
only  "this  section,"  or  "this  provision," 
and  is  not  to  be  referred  to  the  antecedent 
clauses  relating  to  the  issuing  of  the  certi- 
ficate. The  argument  that  the  words  "this 
enactment,"  are  to  be  taken  in  conjunction 
with  the  256th  and  257th  sections,  and 
that  they  limit  the  issuing  of  the  certificate 
of  penalty  to  cases  where  protection  has 
been  refused  for  offences  named  in  the 
256th  clause,  is  of  no  avail.  Being,  there- 
fore, of  opinion  that  the  Commissioners 
have  full  authority  to  refuse  protection  for 
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Other  misconduct  than  the  nine  offences 
set  forth  in  the  256th  section,  and  that  the 
certificate  of  penalty  follows  in  every  case 
where  such  protection  has  heen  refused, 
and  is  not  confined  to  those  nine  cases,  I 
must  hold  that  the  bankrupt  is  legally  in 
custody  under  the  act,  and  the  application 
for  his  discharge  must  be  refused. 

Lord  Justice  Lord  Cranworth. — I 
entirely  concur  with  the  judgment  of  the 
Lord  Chancellor,  and  should  not  feel  it 
necessary  to  make  any  remarks  were  it 
not  for  the  importance  of  the  question. 
The  argument  that  the  clauses  are  to  be 
taken  as  a  group,  and  so  construed,  is  very 
plausible,  but  not  in  my  judgment  con- 
clusive. The  language  of  the  257th  section 
is  plain  and  intelligible  if  allowed  to  be 
taken  by  itself,  and  only  becomes  ambig- 
uous when  joined  with  the  other  sections 
for  the  purpose  of  interpretation, — a  mode 
of  attempting  to  find  out  the  intention  of 
the  legislature  not  to  be  permitted  where 
the  literal  meaning  of  a  clause  or  section 
is  patent.  There  is  nothing  in  the  257th 
section  to  cut  down  the  granting  of  the 
certificate  to  the  cases  of  refusal  of  protec- 
tion mentioned  in  the  256th  section.  The 
words  amount  to  a  general  enactment, 
that  the  Commissioner  shall  issue  such  cer- 
tificate in  all  cases  where  protection  has 
been  refused,  and  are  intended  merely  to 
increase  the  consequence  of  a  refusal  of 
protection.  I  was  much  struck  by  the 
observation  of  my  learned  Brother  Lord 
Justice  Knight  Bruce,  that  the  words  in 
the  259th  section,  ''this  enactment,"  may 
be  referable  to  the  whole  group  of  clauses, 
and  would,  therefore,  limit  the  granting 
of  a  certificate  of  penalty  to  the  offences 
mentioned  in  the  256th  section ;  but  to 
adopt  that  construction  will,  in  my  opin- 
ion,, be  to  hold  that  the  legidature  intend- 
ed that  a  bankrupt  might  act  with  im- 
punity for  six  months  after  the  commence- 
ment of  the  act,  inasmuch  as  the  old  acts 
are  actually  repealed.  This  view  of  the 
matter  seems  to  me  unanswerably  to  prove 
that  the  words  "  this  enactment  '*  are  con- 
fined to  the  259th  clause,  and  mean  that 
the  particular  enactment  therein  specified 
shall  not  take  effect  for  six  months.  It 
has  also  been  argued  that  at  any  rate  "  this 


enactment"  is  intended  to  apply  to  all  the 
new  law  there  introduced,  but  with  this 
argument  I  cannot  agree,  as  in  one  sense 
the  whole  of  the  act  must  be  considered 
new  law,  the  old  acts  being  repealed. 
Taking,  therefore,  the  257th  section  as  a 
complete  enactment  of  itself,  and  finding 
that  it  does  not  confine  the  issuing  of  the 
certificate  to  any  particular  case  where 
protection  has  been  refused,  I  entirely 
concur  with  the  Lord  Chancellor  in  think- 
ing that  the  application  must  be  refused. 

Lord  Justice  Knight  Bruce. — As  a 
majority  of  the  Court  are  agreed  upon  a 
particular  construction  of  this  act,  there  is 
no  necessity  for  my  judgment  to  be^ given. 
It  would  not  be  a  matter  of  wonder,  if, 
considering  the  inaccuracy  and  ambiguity 
of  the  act,  I  had  dissented  firom  my  learn- 
ed colleagues ;  but  I  do  not  say  that  I  dis- 
sent, I  only  doubt.  I  doubt,  and  never  shall 
cease  to  doubt,  nor  is  it  a  matter  of  sur- 
prise that  any  person  should  doubt,  as  to 
what  is  the  correct  view  of  this  act  of  par- 
liament. The  main  grounds  of  my  doubts 
are,  whether  the  256th,  257th,  258th,  and 
259th  clauses  do  not  stand  together  as 
wholly  new  law,  preceded  and  followed  by 
what,  with  a  slight  variation,  was  before 
law;  and,  therefore,  whether  they  must 
not  be  considered  as  one  single  entire  pro- 
position, each  part  being  dependent  upon 
the  rest,  and  so  construed.  The  256th 
section  specifies  with  particular  exactness 
the  various  offences  that  are  to  be  followed 
by  the  consequences  mentioned  in  the 
257  th  clause,  when  the  Commissioner 
** shall  grant"  the  certificate  there  men- 
tioned. My  doubt,  therefore,  is,  whether 
the  compulsory  clauses  are  not  to  be  taken 
and  read  together,  and  if  so,  the  granting 
of  the  certificate  must  be  limited  to  the 
refusal  of  protection  for  offences  set  forth 
in  the  256th  section.  Upon  this  point  I 
always  shaU  have  my  doubt.  I  have  made 
these  remarks  as  affording  a  reason  why  I 
entertain  such  doubts,  which  to  call  dis- 
sent would  be  representing  them  far  too 

high. 

The  motion  was  refiued. 
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Bankrupt  Law  Consolidation  Act,  1849 
— Protection — Arrangement —  Summons — 
Adjudication. 

An  order  obtained  by  a  debtor  under  the 
2llth  and  following  sections  (of  arrange- 
ments under  the  controul  of  the  Court) 
of  the  statute  12  i^*  13  Viet.  c.  106,  grant- 
ing protection  until  a  dag  certain,  exceed- 
ing two  months  from  its  date,  is  irregular. 

A  debtor  obtained  such  an  order,  and  before 
the  two  months  had  expired  a  creditor  pro- 
ceeded against  the  debtor  under  the  7Sth 
section^  and  procured  a  summons  returnable 
within  the  original  two  months,  and  the  debt 
mot  being  discharged  within  the  time  limited 
the  debtor  was  adjudged  a  bankrupt.  The 
debtor  petitioned  for  the  discharge  of  the 
order  of  adjudication,  which  was  dismissed; 
and  on  an  appecd  from  that  order  of  dis- 
missal, the  petUion  of  appeal  was  dismissed, 
with  costs. 

The  Court  declined  to  give  any  judicial 
opinion  whether,  after  an  order  granting 
protection  under  the  2llth  section,  a  creditor 
could  proceed  under  the  *ISth  section. 

This  was  an  appeal  petition  presented 
by  the  bankrupt  from  the  decision  of  Mr. 
Commissioner  Balguy,  under  the  following 
circumstances. — On  the  26th  of  November 
1851,  Mr.  Bowers,  the  bankrupt,  a  grocer 
and  wine-merchant  at  Worcester,  filed  a 
petition  under  the  debtor  and  creditor 
arrangement  sections  (sections  211  to  233) 
of  the  Bankrupt  Law  Consolidation  Act, 
1849,  to  the  Birmingham  District  Court  of 
Bankruptcy,  and  obtained  from  Mr.  Com- 
missioner Daniell  (the  then  Commissioner 
of  the  district)  an  order  of  that  date,  grant- 
ing him  protection  until  the  2nd  of  Feb- 
ruary 1852.  On  the  5th  of  December  1851, 
a  creditor  proceeded  under  the  78th  section 
of  the  act,  and  obtained  a  summons  against 
the  bankrupt  returnable  on  the  19th  of 
December.  The  bankrupt  did  not  per- 
sonally attend  the  summons,  but  a  solicitor 
attended  on  his  behalf,  and  stated  the  fiict 
of  the  grant  of  the  order  for  protection. 
The  creditor  then  proceeded,  by  his  peti- 
tion, to  obtain  an  adjudication  in  bank- 
Kbw  SnuH,  XXL— Bahkb. 


ruptcy  grounded  on  this  non-attendance 
and  non-payment,  as  an  act  of  bankruptcy. 

On  the  18th  of  December  the  bankrupt 
presented  a  counter-petition,  praying  that 
the  adjudication  might  not  take  place,  and 
to  have  the  petition  presented  for  that 
purpose  by  the  creditor  taken  off  the  file. 
On  the  23rd  of  December,  Mr.  Commis- 
sioner Balguy,  the  successor  of  Mr.  Daniell, 
made  an  order  dismissing  the  bankrupt's 
petition,  and  the  present  petition  was  one 
of  appeal  praying  the  discharge  of  the  order 
of  dismissal,  and  that  the  prayer  of  that 
petition  might  be  granted. 

Mr.  Swanston  and  Mr.  Mottram,  for 
the  bankrupt.-— It  is  not  competent  for  a 
creditor  to  take  proceedings  against  a 
debtor  to  whom  protection  has  been 
granted  under  the  211th  section.  That 
such  was  the  intention  of  the  legislature 
is  plain  from  the  words  of  that  section, 
than  which  nothing  can  be  more  positive. 
If  the  debtor  performs  his  part  of  the 
condition,  that  is,  submits  himself  and 
all  his  property  to  the  jurisdiction  of  the 
Court,  the  Court  may  grant  protection, 
and  may  renew  such  protection  from  time 
to  time.  The  renewal  can  only  be  sup- 
posed to  be  intended  to  be  made  as  from  a 
given  day,  and  such  renewal  would  be  by 
an  order  and  would  satisfy  the  words  of  the 
section ;  the  protection  would  be,  in  fact, 
until  the  further  order  or  renewal  of  pro- 
tection. The  proceeding  to  compel  an  act 
of  bankruptcy  by  means  of  a  debtor  trader 
summons  while  Uie  trader  was  protected  in 
person  and  property  was  wholly  irregular, 
and  cannot  stand,  and  the  adjudication, 
therefore,  cannot  be  sustained. 

[Lord  Justice  Knioht  Bruce. —  It 
would  be  a  strange  thing,  when  a  man's 
person  and  property  have  been  protected 
from  all  process,  to  hold  that,  nevertheless, 
he  may  be  made  a  bankrupt.] 

In  an  Anonymous  case  (1)  before  Mr. 
Commissioner  Fane,  a  summons  had  issued 
against  a  party  who  was  a  debtor ;  after  the 
summons  had  been  duly  served  upon  him, 
he  filed  a  petition  under  the  21 1th  and  sub- 
sequent sections,  and  obtained  protection 
to  a  day  certain,  that  day  being  the  day  ap- 
pointed for  the  first  meeting.  Mr.  Com- 
missioner Fane  held  that  the  debtor  was 

(1)  1  Ponbl.  N.R.  Bankr.  48. 
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protected  against  all  process,  and  directed 
that  the  summons  of  the  creditor,  although 
it  had  been  served  before  the  order  was  ob- 
tained on  the  petition  for  protection,  should 
not  be  proceeded  with. 

The  Soliciior  General  (Sir  W.  P.  Wood  J, 
and  Mr,  Baggallay^  for  the  creditor."— 
The  whole  proceeding  of  the  bankrupt 
is  to  prevent  a  second  bankruptcy.  In 
September  1849  he  was  declared  a  bank- 
rupt, and  in  February  1851  he  received 
a  certificate  of  the  third  class.  Since 
that  time  he  contracted  the  debt  on  which 
the  creditor  obtained  the  summons  in 
question.  The  effect  of  an  order  to  a 
stated  time,  being  more  than  two  months 
from  its  date,  can  only  operate,  if  it  be 
permitted  to  stand,  to  prejudice  the  rights 
of  creditors,  and  prevent  them  from  making 
the  debtor  a  bankrupt.  That  the  legisla- 
ture never  intended  the  clauses  (211.  and 
subsequent)  to  displace  the  rights  under  the 
78th  section  is  clear,  because  the  autho- 
rity to  grant  protection  under  section  211. 
is  not  an  absolute  power  as  to  time,  but  is 
expressly  confined  by  the  previous  words 
relating  to  the  petition.  The  debtor  may 
petition  that  "  his  person  and  property  may 
be  protected  from  all  process  until  further 
order,"  and  then  the  Commissioner  has 
authority  to  grant  "  such  protection."  It 
is  true  the  prayer  of  the  petition  given  in 
the  form  Schedule  A  a.  is,  "  that  the  per- 
son and  property  may  be  protected  from 
all  process,"  but  that  can  only  mean 
such  protection  as  is  mentioned  in  the 
act,  namely,  protection  ''until  further 
order."  The  form  adopted  may  save  the 
petition  itself  from  being  irregular,  but  it 
does  not  make  the  order  correct;  and  in 
making  the  order  Mr.  Commissioner  Daniell 
exceeded  his  authority.  The  creditors  were 
not  intended  to  be  defeated  by  such  a  con- 
trivance as  was  here  resorted  to,  or  else  the 
218th  section  would  not  have  provided  that 
the  estate  of  the  petitioning  trader  should 
not  vest  in  the  official  assignee  until  after 
the  approval  of  the  resolution  therein  re- 
ferred to. 

Their  Lordships  having  conferred, 

Lord  Justice  Lord  Cranworth  said — 
If  we  should  be  of  opinion  that  the  view 
taken  by  the  Solicitor  General  of  this  order 
is  right,  there  will,  of  course,  be  nothing  to 


prevent  the  proceedings  which  have  been 
taken  by  the  creditor.  We  think  that  until 
we  are  satisfied  whether  or  not  the  order  is 
rightly  made,  it  will  be  a  useless  consump- 
tion of  time  to  enter  into  any  other  ques- 
tion. We  shall,  therefore,  be  glad  to  hear 
what  Mr.  Swanston  has  to  say  on  this 
point. 

Mr,  Swaruton. — There  is  nothing  in  the 
act  limiting  the  form  in  which  the  order 
for  protection  is  to  be  made.  The  Com- 
missioner himself  would,  on  a  proper  ap- 
plication, have  been  able  to  discharge  his 
own  order,  which  would  thus  have  no  other 
effect  than  if  made  in  terms  "  until  further 
order."  The  211th  section  of  the  act  does 
not,  it  is  submitted,  make  it  imperative 
upon  the  Commissioner  in  granting  an 
order  for  protection  to  adopt  the  words 
"until  further  order;"  that  section  of  the 
statute  provides  that  a  debtor  unable  to 
meet  his  engagements  "may  present  a 
petition  to  the  Court,  setting  forth  the  true 
cause  of  such  inability,  and  praying  that 
his  person  and  property  may  be  protected 
from  all  process  until  further  order ;  and 
the  Court,  on  such  petition,  shall  have 
power  to  grant  such  protection,  and  may 
renew  the  same  from  time  to  time  as  it 
shall  think  fit."  And  the  212th  section 
enacts,  that  every  such  petition  shall  be  in 
the  form  contained  in  Schedule  (A  a)  to 
the  statute  annexed.  The  form  of  prayer 
given  to  the  petition  by  this  schedule  is 
simply  for  protection  "  from  all  process," 
without  any  specification  as  to  time.  It  is 
submitted  diat  the  words  "  such  protection" 
occurring  in  the  211th  section,  have  refer- 
ence to  protection  of  the  person  and  pro- 
perty, rather  than  to  the  period  to  which 
the  protection  is  to  extend,  and  that  the 
succeeding  provision  enabling  the  Commis- 
sioner to  renew  the  protection  from  time  to 
time,  is  more  adapted  to  the  case  of  a  pre- 
vious order  for  protection  having  been 
made  for  a  definite  time,  than  to  that  of  an 
order  terminable  at  the  will  of  the  Com- 
missioner. It  is  submitted,  that  the  phraseo- 
logy of  the  211th  section  and  the  form  of 
prayer  given  to  the  petition  in  the  schedule 
give  a  discretion  to  the  Commissioner  as 
to  the  form  of  the  order  to  be  made,  and 
that  they  do  not  so  limit  him  to  make  an 
order  for  protection  in  tenns  **  iinti]  farther 
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order"  that  if  he  departs  from  that  form 
the  order  made  will  be  a  nuUity.  The 
Commissioner  is  not  limited  to  an  order, 
the  particular  terms  of  which  are  specified 
in  the  act  only,  but  not  in  the  schedule, 
which  gives  the  model  of  the  petition ;  but 
a  discretion  is  given  to  him  to  adapt  the 
order  to  the  circumstances  of  the  case, 
having  regard  to  the  state  of  business  in  his 
court.  If  he  has  such  a  discretion,  the 
Court,  in  the  absence  of  proof  to  the  con- 
trary, will  presume  that  it  has  been  rightly 
exercised.  The  order  which  has  been  made 
by  the  Commissioner  is,  moreover,  prac- 
tically, to  all  intents,  an  order  till  further 
order.  It  is  an  order  which  may  extend 
to  a  certain  time,  but  not  beyond,  without 
further  order.  In  the  mean  time  it  is  al- 
ways in  the  power  of  the  Commbsioner  to 
discharge  his  own  order.  No  order  of  the 
Commissioner  is  in  its  nature  irrevocable. 
Even  if  it  were  not  competent  to  the  Com- 
missioner to  discharge  the  order,  still  it  is 
open  to  him  in  the  case  of  danger  to  direct 
the  official  assignees  to  collect  and  secure 
the  assets.  On  these  various  grounds,  it 
is  submitted,  that  the  order  is  not  irregular. 
In  the  Anonymous  case  already  cited  the 
order  for  protection  was  made  to  a  day 
certain,  and  no  objection  was  taken  to  it 
on  the  ground  of  irregularity. 

Lord  Justice  Knight  Bruce. — How 
this  case  would  have  stood  if  the  order  of 
November  had  granted  protection  until 
further  order,  or  until  a  certain  day  or 
further  order,  it  is  not  necessary  to  say. 
In  point  of  fact,  the  order  obtained  is  an 
order  absolutely  and  unconditionally  grant- 
ing protection  until  a  certain  fixed  day, 
more  than  two  months  after  the  date  of  the 
order.  Such  an  order  may  or  may  not  be 
a  nullity.  On  that  I  give  no  opinion, 
except  saying  that  if  it  is  a  nullity  there 
is  an  end  of  all  question.  Assuming  it 
not  to  be  a  nullity,  I  apprehend  it  still  to 
be  irregular,  and  I  conceive  when  a  person 
obtains  an  order  ex  parte  for  his  own  bene- 
fit, and  behind  the  back  of  his  creditors, 
and  in  a  certain  sense  to  the  prejudice  of 
his  creditors,  he  is  bound  to  obtain  an  order 
strictly  correct,  and  strictly  regular,  or  to 
abide  the  consequences.  The  proceedings 
which  have  been  taken  to  make  this  gentle- 
man a  bankrupt  may  be  valid  or  not — ^may 


be  regular  or  not ;  with  them  I  do  not  in- 
terfere. Lord  Eldon,  even  in  cases  where  a 
commission  of  bankruptcy  was  confessedly 
invalid,  has  refused  to  interfere  with  it, 
leaving  the  parties  who  thought  fit  to  issue 
it  to  make  the  best  they  could  of  it.  I  am 
of  opinion  that  the  order  obtained  by  this 
gendeman  was  irregular,  and  ought  not  to 
be  allowed  to  afibrd  him  protection.  I 
adhere  to  what  Mr.  Balguy  has  done. 

Lord  Justice  Lord  Cranworth. — I 
entirely  concur  in  that  view.  If  it  had 
not  been  for  the  schedule  to  the  act,  there 
could  have  been  no  question  but  that 
the  petition  itself  would  have  been 
irregular ;  as,  however,  the  petition  is  in 
form  prescribed  by  the  schedule,  it  cannot 
be  so  treated.  The  order  has  been  made 
for  protection  until  a  given  day,  thus  tying 
up  the  hands  of  every  one  in  the  mean  time ; 
it  is  an  order  which  cannot  be  supported, 
and  is  one  firom  which  the  debtor  can 
derive  no  assistance.  The  application  is, 
therefore,  dismissed,  with  costs. 

Lord  Justice  Knight  Bruce. — Upon 
the  point  first  argued  by  Mr.  Swanston,  it 
is  not  our  intention  to  give  any  opinion, 
and  we  give  none. 


Lords  Justices.  \  Ex    parte  mac    birnib's 
1852.         >     trustees,   fit    re    mac 
Jan.  28.      J      birnie. 

Marriage  Settlement — Trader-^Right  of 
Proof — Case  stated  under  the  14/A  section^ 
of  the  Bankrupt  Law  Consolidation  Act 
1849. 

A  trader  about  to  he  married  and  heing^ 
in  fact,  insolvent^  of  which  insolvency  the 
intended  wife  was  ignorant,  entered  into  a 
covenant  with  trustees  to  pay  them  a  mode- 
rate  sum  of  money,  the  interest  to  be  paid  to 
the  wife's  appointment^  and,  in  default,  to 
the  intended  wife  for  life  for  her  separate 
use,  then  to  the  husband  for  Ufe,  and  the 
capital  to  be  in  trust  for  the  survivor  abso^ 
lutely.  Property  of  the  wife  was  also  agreed 
to  be  settled  upon  the  same  trusts.  The 
husband  became  bankrupt,  and  the  trustees 
applied  to  prove  for  the  amount,  which  had 
never  been  paid,  but  the  Commissioner  re- 
jected  the  proof: — Held,  on  appeal,  that 
the  settlement  was  good  as  against  the  assign 
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neeSf  and  that  the  inutees  were  etiUUed  to 
prove. 

This  was  a  special  case,  stated  by  the 
authority  of  the  Commissioner,  for  the 
opinion  of  the  Court,  he  having  rejected  a 
proof  for  500/.  on  the  bankrupt's  estate. 
From  the  case  (which  was  stated  at  the 
instance  of  the  trustees  of  a  settlementy 
and  granted  under  the  authority  of  the 
14th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849),  it  appeared  that 
the  bankrupt,  John  Mac  Bimie,  carried  on 
trade  in  Devonshire,  having  a  shop  in 
Exeter,  receiving  payment  for  his  goods 
by  weekly  instalments.  He  commenced 
business  as  a  draper  and  tea-dealer  in 
May  1850,  without  any  capital,  but  ob- 
taining credit  from  the  wholesale  houses 
on  the  guarantie  of  his  former  master. 
Twelve  months  afterwards  he  made  an 
offer  for  a  composition,  but  by  an  arrange- 
ment he  was  able  to  go  on.  In  June  1851, 
being  then  still  in  insolvent  circumstances, 
and  being  about  to  be  married  to  Maria 
Harris,  he  executed  a  settlement,  by  which 
the  one- third  of  the  inten'ded  wife,  in  a 
certain  trust  sum  of  700/.,  to  which  she 
was  entitled  in  possession,  was  assigned 
to  trustees  upon  certain  trusts  after  stated, 
and  the  said  bankrupt,  in  consideration  of 
the  intended  marriage,  and  in  pursuance 
of  an  intended  agreement  entered  into  in 
contemplation  thereof,  covenanted  with 
the  trustees  to  pay  them  on  demand  the 
sum  of  500/.,  with  interest  from  the  day 
of  the  marriage  at  the  rate  of  4/.  per  cent, 
per  annum.  And  it  was  declared  that  the 
trustees  should  stand  possessed  as  well  of 
the  one-third  part  of  the  700/.  as  of  the 
500/.  settled  by  the  bankrupt,  upon  trust, 
for  such  persons  as  Maria  Harris  should 
by  deed  or  will  appoint,  and  in  default 
of  appointment,  upon  trust,  during  the 
joint  lives  of  the  bankrupt  and  Maria 
Harris,  to  pay  the  income  of  the  trust 
funds  to  her  for  her  separate  use;  and 
upon  the  decease  of  either  the  bankrupt 
or  Maria  Harris,  upon  trust,  subject  to 
the  said  power  of  appointment,  to  pay  the 
trust  funds  to  the  survivor,  with  power  to 
the  trustees  to  allow  the  trust  funds  to 
remain  outstanding  until  Maria  Harris 
should  otherwise  direct.  By  an  agreement 
executed  at  the  same  time,  the  contingent 


interest  of  Maria  Hanis  in  one-half  of 
another  one-third  of  the  said  sum  of  700L 
in  the  event  of  her  brother  dying  under 
twenty-one  years  of  age,  and  alao  aO  other 
property  (if  any)  which  might  thereafter 
devolve  on  her,  was  agreed  to  be  settled 
upon  the  same  trusts  as  the  500/.  The 
bankrupt  continued  in  his  trade  until 
October  1851,  when  he  stopped  pajrmenty 
indebted,  exclusively  of  the  500/.  to  the 
trustees  of  the  settlement,  in  the  sum  of 
1,802/.  195.  10</.,  of  which  above  800/. 
was  contracted  before  the  settlement.  His 
assets  consisted  of  stock  and  furniture, 
valued  at  147/.  ISs.  Sd.;  good  debts, 
680/.  68.  4d. ;  doubtful,  872/.  18«.  10^. ; 
bad,  189/.  5s.  lOd, ;  total  property  and 
debts,  1,340/.  4s,  Sd.  The  case  stated 
that  "  the  probable  amount  of  the  assets 
that  will  be  realized  is  865/.,  in  consequenee 
of  the  peculiar  nature  of  the  debts  con- 
tracted with  traders  of  this  class." 

Mrs.  Mac  Bimie  was  examined,  and 
the  following  portion  of  her  examination 
was  stated  in  the  case.  **  1  was  engaged 
to  my  husband  about  nine  months  before 
we  were  married.  About  ten  days  previous 
to  our  marriage  something  was  said  about 
my  property.  I  was  entitled  to  one-third 
of  a  sum  of  700/.  due  on  mortgage,  which 
I  was  to  receive  on  my  brother's  coming 
of  age.  My  property  was  to  be  settled 
on  myself.  I  did  not  know  Mac  Bimie*s 
cireumstances.  I  wished  the  settlement 
to  be  made  to  secure  my  money  to  mysel£ 
I  employed  Mr.  Every  to  prepare  the 
settlement.  He  acted  for  both  of  us. 
Mr.  Mac  Bimie  and  I  went  together  to 
Mr.  £very*s,  and  instracted  him  to  pre- 
pare the  settiement.  We  went  to  him  two 
or  three  times  about  it.  No  one  went  with 
me  on  my  behalf.  Mr.  Mac  Biraie  made 
no  statement  to  me  about  his  affiurs  or 
his  property.  I  did  not  know  he  was  in 
debt  at  all.  He  owed  my  mother  some 
money.  I  do  not  know  if  it  was  repaid 
before  we  were  married.  It  was  my  own 
thought  about  having  my  property  settled 
on  me.  I  told  Mr.  Every  to  settle  it  in 
the  usual  way.  I  gave  no  directions  as  to 
the  500/.  of  Mr.  Mac  Bimie's.  He  said 
he  would  settle  it  on  me.  I  did  not  know 
how  it  was  to  be  paid."  The  Commis- 
sioner added,  **  The  Court  has  no  reason 
to  doubt  the  truth  of  this  statement." 


Vol.  XXI.] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


17 


The  proof  by  the  trustees  for  the  5001. 
was  resisted  by  the  assignees,  and  finally 
rejected  by  the  Commissioner,  and  his 
reasons  were,  that  at  the  date  of  the  settle- 
ment the  bankrupt  was  embarrassed  and 
had  no  reasonable  expectation  of  avoiding 
bankruptcy,  and  that  he  entered  into  the 
covenant  with  a  view  of  enabling  the  trus- 
tees to  prove  against  his  estate,  in  fraud  of 
his  creditors,  and  by  way  of  indirectly 
making  a  provision  out  of  his  own  pro- 
perty fbr  himself  in  case  of  bankruptcy. 
The  learned  Commissioner,  in  support  of 
his  view,  cited— 

Ex  parte  Cooke,  8  Yes.  353. 

Ex  parte  Hodgson,  19  Ibid.  206. 

Ex  parte  Hill,  Cooke's  Bankr.  Law, 
7th  edit.  238. 

Higginson  v.  Kelly,  1  Ball  &  B.  252. 

Mr.  Shapter,  for  the  appellants,  the 
trustees. — There  is  no  evidence  in  the 
present  case  of  any  firaudulent  design  by 
the  bankrupt,  as  is  attributed  to  him  in 
the  judgment  of  the  Commissioner.  It  is 
true  a  presumption  would  arise  of  such  a 
fraudulent  intention  if  the  settlement,  in- 
stead of  being  so  small,  had  been  extra- 
vagantly large.  The  cases  on  which  the 
Commissioner  relied  are  rather  in  favour 
of  the  bankrupt,  and  are  sufficient  to  sup- 
port the  appeal.  No  case  goes  so  far  as 
to  hold  that,  a  settlement  made  before  and 
in  contemplation  of  bankruptcy,  but  in 
consideration  of  a  settlement  of  property 
belonging  to  the  wife,  and  where  the  in- 
tended wife  has  no  notice  of  the  design,  if 
any  existed,  of  a  fraud  on  the  creditors, 
can  be  set  aside.  It  has  long  been  settled 
that  marriage  is  a  valuable  consideration, 
and  the  only  section  of  the  Bankrupt  Act 
which  relates  to  the  setting  aside  of  instru- 
ments on  the  ground  of  insolvency  is  the 
126th  section,  and  in  that,  contracts  for 
valuable  consideration  are  expressly  ex- 
cepted. 

Mr,  Bacon  contended,  on  behalf  of  the 
assignees,  that  the  mere  fact  of  a  deed 
being  executed  for  value  was  not  enough 
to  save  it  from  the  consequences  of  fraud 
if  fraud  existed  in  the  transaction,  and  so 
it  was  laid  down  in  Cadogan  v.  Kennett  (1 ). 
The  doctrine  was  also  recognized  in  Ex 

(1)  2Cowp.432. 


parte  Meaghan  (2) ;  and  Campion  v.  Cotton 
(3),  strong  as  that  case  was,  was  clearly 
distinguishable  from  the  present. 
No  reply  was  called  for. 

Lord  Justice  Knight  Bruce.— What 
we  have  to  decide  is,  as  to  the  effect  we 
are  to  give  to  a  marriage  settlement  which 
contains  no  reference  to  bankruptcy,  but 
which  does  contain  a  simple  and  immediate 
covenant  on  the  part  of  the  intended  hus- 
band to  pay  this  sum  of  money.  How  this 
case  would  have  stood  if  the  intended  wife 
had  been  implicated  in  any  design  to  de- 
fraud the  creditors  of  the  intended  husband, 
either  by  means  of  contracting  for  an  ex- 
travagant settlement  or  otherwise,  it  is 
unnecessary  for  me  to  say.  Nor  is  it 
necessary  for  me  to  say  what  would  have 
been  the  result  of  the  bona  fides  of  the  wife 
being  impeached  in  some  manner  other  than 
by  the  mere  appearance  and  nature  of  the 
settlement,  that  is,  if  its  terms  might  have 
made  the  wife  suspect  that  its  provisions  were 
otherwise  than  usual  or  proper,  by  reason 
of  its  being  out  of  proportion  to  the  station 
and  circumstances  of  the  intended  husband. 
The  conduct  of  the  wife,  however,  is  not 
impeached.  There  appears  to  be  nothing 
suspicious  in  this  setUement,  and  it  is  such 
an  one  only  as  an  honest  woman  well 
advised  might  reasonably  and  properly 
reqidre.  This  disposes  of  the  whole  case. 
No  fraud  is  imputed  to  her ;  I  think  suffi- 
cient does  not  appear  to  exclude  a  proof, 
and  in  that  Lord  Cranworth  seems  to  con- 
cur. 

Lord  Justice  Lord  Cranworth. — I 
not  only  concur  in  the  conclusion  to  which 
my  learned  Brother  has  come,  but  I  do  so 
substantially  also  for  the  reasons  he  has 
given.  It  has  been  said  that  this  settle- 
ment was  a  fraud  on  the  Bankrupt  Law. 
In  this  I  cannot  agree..  It  has  not  been 
shewn,  or  attempted  to  be  shewn,  that  the 
wife  was  party  or  privy  to  any  fraud, — 
was  particeps  criminis  if  fraud  there  were. 
The  transaction  does  not  appear  to  be 
otherwise  than  fair,  or  not  to  have  been 
entered  into  bond  fide.  I  agree  that  the 
settlement  of  all  the  property  to  the  sepa- 
rate use  of  the  wife  might  have  awakened 


(2)  1  Sch.  &  Lef.  179. 
(S)  l7Ve8.263. 
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suspicion ;  but  it  did  not  do  so,  and  so 
the  Commissioner  has,  in  e£fect,  found. 
The  wife  being  cognizant  of  no  fraud,  the 
present  case  is  distinguishable  from  those 
which  were  cited  during  the  argument.  I, 
however,  guard  myself  against  giving  any 
opinion  as  to  what  would  be  the  effect  of 
a  settlement  shewing  in  itself  something  so 
extraordinary  as  to  make  it  evident  that 
fraud  was  intended,  as  if  the  settlement 
had  been  of  50,0001.  and  not  of  500/. 
That  would  have  been  too  gross  not  to  be 
seen.  There  is  nothing  of  that  sort  here  ; 
there  was  no  fraud  and  nothing  to  awaken 
suspicion.  The  settlement,  therefore,  is 
valid,  and  the  proof  for  the  500/.  must  be 
allowed.  The  costs  of  the  petition  may 
come  out  of  the  estate. 


LOBDS  JUBTICSB.'^     _ 

-J. -2  V  ^^^^  MATHESON,  M  re 

T^  ,      -•-  i  MATHESON. 

Feb.  11.     J 

Bankrupt  Law  Consolidation  Act  1849 — 
Railway  Stock '■^"  Government  or  other 
Stock." 

The  20\ 8t  section  of  the  act  enacts,  thai 
no  bankrupt  shall  be  entitled  to  his  certifi^ 
cate  if  he  shall  within  one  year  before  his 
bankruptcy  have  lost  200/.,  by  any  contract 
for  the  sale  or  purchase  of  "  any  Govern^ 
ment  or  other  stock:" — Heldf  on  appeal, 
affirming  the  decision  of  the  Commissioner, 
that  railway  stock  is  within  the  meaning  of 
this  section. 

In  this  case  the  certificate  was  opposed 
by  the  assignees  before  the  Commissioner 
upon  several  grounds,  and  Mr.  Commis- 
sioner Perry  refused  it  on  account  of  reck- 
less trading,  of  incurring  debts  without 
means  of  payment  of  excessive  specula- 
tions in  shares,  and  also  for  the  foUowing 
reason  stated  in  a  memorandum  at  the  foot 
of  the  decision,  *'  And  I  declare  that  the 
bankrupt  appears  to  me  also  not  entitled 
to  his  certificate,  he  having  brought  him- 
self within  the  penal  provisions  of  the  20l8t 
section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  by  a  loss  of  200/.,  within  one 
year  next  preceding  the  filing  of  the  peti- 
tion for  adjudication  in  this  matter,  upon 
a   contract  for  the   purchase   of  railway 


stock,  called  '  Leeds  stock  ;*  and  by  a 
loss  of  200/.  within  the  like  period,  upon 
another  contract  for  the  purchase  of '  Edin- 
burgh and  Glasgow  stock,'  being  also 
railway  stock ;  which  two  several  contracts 
were  respectively  entered  into  by  the  said 
bankrupt,  and  were  not  to  be  performed 
within  one  week  after  the  date  of  each 
respective  contract"  (1).  From  this  deci- 
sion the  bankrupt  appealed. 

After  the  case  had  been  stated — 

Lord  Justice  Knight  Bruce  said,  that 
his  learned  Brother  and  himself  thought 
that  the  arguments  had  better  be  confined 
in  the  first  instance  to  the  question  whether 
railway  stock  was  included  in  the  act,  as  a 
decision  on  that  point  might  render  any 
discussion  on  the  other  parts  of  the  Com- 
missioner's judgment  unnecessary. 

Mr.  Bramwell  and  Mr.  W»  M.  James, 
for  the  petition. — The  question  here  is, 
whether  "  other  stock"  can  be  said  to 
include  railway  stock,  or  must  not  be 
construed  to  mean  other  stock  ^usdem 
generis  as  the  stock  before  mentioned 
in  the  act,  namely  *'  Grovemment  stock." 
It  is  very  material,  in  the  outset,  to  ob- 
serve that  when  this  term  was  origin- 
ally used  in  the  Bankrupt  law  of  this 
country,  no  such  thing  as  railway  stock 
existed,  for  railways  were  unknown;  yet 
successive  acts  of  parliament  have  been 
passed  and  still  the  words  remain  the  same. 
Such  an  omission  to  alter  the  words  is  a 
manifest  intention  on  the  part  of  the  legis- 
lature to  exclude  such  stock, — the  exist- 
ence at  the  time  of  passing  later  acta,  and 
especially  the  last  act,  of  such  stock  being 
most  notorious.  Where  the  legislature  did 
intend  to  guard  against  gambling  in  any 

(1)  The  20 let  section  of  the  ict  is,  so  &r  u 
relates  to  this  qaestion,  this : — "  That  no  bankrupt 
shall  be  entitled  to  a  certificate  of  confonnity  ander 
this  act,  and  any  such  certificate,  if  allowed,  shall 
be  void,  if  such  bankrupt  shall  have  lost,  by  any  aort 
of  gaming  or  wagering  in  one  day  20^,  or  wilfain 
one  year  next  preceding  the  issuing  of  the  fiat  or 
filing  of  the  petition  for  abjudication  of  bankruptcy 
200/.,  or  if  he  shall  within  one  year  next  preceding 
the  issuing  of  the  flat  or  the  filing  of  such  petition 
have  lost  200t  by  any  contract  for  the  pnrehaae  or 
sale  of  any  government  or  other  stock,  where  such 
contract  was  not  to  be  performed  within  one  week 
after  the  contract,  or  where  the  stock  bought  or  sold 
was  not  actually  transferred  or  delivered  in  pur- 
suance  of  such  contract." 
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stock  it  took  care  to  use  full  and  extensive 
words,  as  in  the  case  of  the  Bubble  Act, 
6  Geo.  1.  c.  18.  The  case  upon  railway 
stock,  however,  is  not  without  authority, 
for  in  the  case  of  Hewitt  v.  Price  (2),  which 
arose  under  the  5th  section  of  the  Stock 
Jobbing  Act,  7  Creo.  2.  c.  8,  railway  stock 
was  held  not  to  be  included  in  the  descrip- 
tion of  *'  other  public  securities,"  the  words 
before  used  being  ''any  public  or  joint 
stock."  The  reason  given  by  one  of  the 
learned  Judges  was,  that  railway  stock  was 
not  "  public  stock,"  nor  did  it  form  any 
part  of  "  public  annuities."  In  that  case 
the  observation  of  Mr.  Justice  Bosanquet 
in  WeUe  v.  Porter  (8)  was  cited,  who  said 
"When  we  find  the  expression  'public 
stocks,'  we  must  intend  the  public  stocks 
of  this  country;"  and  Lord  Chief  Justice 
Tindal  assented  to  that  proposition.  If 
the  view  taken  by  the  Commissioner  be 
right,  then  it  is  at  variance  with  all  the 
riUes  laid  down  by  this  Court,  for  certainly 
no  trustee  who  has  power  of  investing  in 
government  or  other  stock  would  be  per- 
mitted to  invest  the  property  of  his  cestui 
que  trust  in  raUway  stock,  and  if  he  did, 
this  Court  would  make  him  responsible 
for  any  loss,  on  the  ground  that  such  an 
investment  was  a  breach  of  trust. 

The  proper  construction  of  the  words 
'*  or  other  stock  "  is,  that  they  are  efusdem 
generis  with  the  former  word  "  Govern- 
ment ;"  the  genus  is  stock,  and  stock  gua- 
ranteed by  this  or  any  other  government. 
The  income  of  stock,  thus  meant,  is  not 
variable ;  but  in  shares  it  is :  one  is  not, 
the  other  is  subject  to  fluctuation  like  any 
other  mercantile  commodity.  At  the  time 
of  the  passing  of  the  Consolidation  Act  in 
1849,  it  was  perfectly  well  known  to  the 
legislature  what  money  was  invested  in 
railways,  canals,  and  other  public  works ; 
and  had  it  been  intended  to  include  such 
monies,  the  statute  would  have  been  clear 
and  explicit  in  so  enacting.  Between  the 
time  when  these  words  were  used  in  acts 
of  parliament  and  the  passing  of  the  last 
Bankrupt  Act,  it  was  well  known  that 
railway  stock  had  been  held  by  the  Courts 
not  to  be  within  the  words  of  the  Stock 
Jobbing  Acts ;  and  it  is  quite  impossible  to 

(2)  4  Man.  &  G.  855. 
(8)  2  Bing.  N.C.  722. 


suppose  that  if  railway  stock  were  meant, 
it  would  not  have  been  either  specifically 
named  or  that  some  clear  general  word 
to  include  it  would  not  have  been  made 
use  of. 

[Lord  Justice  Lord  Cranworth.— -Do 
you  contend  that,  in  the  case  of  a  will, 
Bank  stock  would  pass  by  such  words  ?] 

Mr,  fV,  M,  James, — ^Yes. 

[Lord  Justicb  Knight  Bruce. — ^And 
yet  Bank  stock  is  fiuctuating ;  it  depends 
upon  the  profits  of  the  Bank  as  bankers.^ 

Mr,  RoU  and  Mr,  Kinglake  appeared 
for  the  assignees,  but  were  not  called  on. 

Lord  Justice  Knight  Bruce. — I  am  of 
opinion  that  the  Commissioner's  decision 
is  correct.  The  Bankrupt  Act  of  1849, 
singularly  enough,  considering  the  general 
import  and  object  of  it,  does  not  continue 
or  contain  the  provisions  found  in  other 
and  preceding  acts  of  parliament  as  to  con- 
struing it  favourably  to  creditors.  If  the 
clause  to  which  I  allude  had  been  found 
there,  I  am  inclined  to  think  no  question 
could  have  arisen ;  but  still  it  is  a  rule, 
and  has  been  a  rule  from  the  earliest  times, 
applicable  to  the  construction  of  all  sta- 
tutes, that  yon  must  suppress  the  mischief, 
and  advance  the  remedy  to  which  they 
relate.  If  this  be  so,  there  can  be  no 
reasonable  doubt  that  stock  of  the  descrip- 
tion referred  to  is  as  much  within  the  mis- 
chief intended  to  be  prevented,  — is  as 
much  within  the  meaning  of  the  201st 
section  of  the  act — as  ordinary  Government 
stock,  and  certainly  ought  to  be  within 
the  remedy.  The  words  are  "  Government 
or  other  stock,"  and  railway  stock  is  so 
described  by  the  legislature,  in  other  sta- 
tutes, in  a  way  to  warrant  the  application 
of  the  term  "  stock  "  to  it.  It  has,  how- 
ever, been  said  that  the  201st  section  is  a 
penal  section.  To  t])is  I  must  not  be 
understood  as  assenting;  but  whether  it 
is  so  or  not,  I  quite  agree  with  the  Com- 
missioner in  thinking  that  the  stock  in 
question  is  "  other  stock"  within  the  mean- 
ing of  the  clause.  This,  I  apprehend,  is 
the  construction  the  words  must  bear. 

Lord  Justice  Lord  Cranworth. — I 
am  entirely  of  the  same  opinion.  I  think 
"  other  stock  "  means  stock  transferable  in 
the  books  of  a  company,  in  the  same  man- 
ner as  Government  stock  is  transferable  in 
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the  books  of  the  Bank  of  England.  An 
argument  was  attempted  to  be  adduced  from 
earlier  statutes,  where  more  words  were 
used.  But  so  also,  in  other  older  acts,  the 
different  descriptions  of  wagering  are  speci- 
fied, as  by  tennis,  dice,  &c«  All  such 
enumeration  is  left  out  here,  because  in 
modem  acts  the  legislature  is  in  the  habit 
of  omitting  all  this  enumeration  of  par- 
ticulars. Here  it  was  said,  that  stock  of 
this  kind  cannot  be  within  the  meaning 
of  these  words,  because  they  became  part 
of  the  bankrupt  law  when  shares  of  this 
description  could  not  have  been  in  exist- 
ence. I  think  it  would  be  unsafe  to 
argue  that  stock  was  not  intended  to  be 
included  merely  on  this  ground.  With 
regard  to  the  ingenious  argument  adduced 
in  this  case,  that  a  trustee  for  invest- 
ment in  Government  or  other  stock  would 
not  be  justified  in  investing  in  this  stock, 
I  think  that  argument  is  excluded,  because 
a  trustee  is  not  justified  in  investing  in 
foreign  stock.  My  view  of  the  case  is  even 
stronger  than  that  of  my  learned  Brother. 
The  petition  must  be  dismissed,  and  with 
costs. 


Lords  Justices.'^       ^ 

18 "52  >  pArte  BATES,  tn  re 

Feb.lV.       S  WILUAM8. 

Bankrupt  Law  ConsoUdatum  Aei^  1849 
^^Removal  of  Solicitor  to  the  Aaaigneee"^ 
Discretion  of  ComnUeeioner, 

Asngnees  appointed  soUeitorSf  who  were 
related  hy  marriage  to  the  bankrupts.  The 
Commissioner^  deeming  the  appointment  o6- 
jeetionable,  gave  the  assignees  time  to  decide 
whether  they  would  discharge  the  solicitorSf 
or  whether  they^  the  assignees^  would  them" 
selves  retire  from  t^r  office;  at  the  time 
appointed  the  assignees  refused  to  do  either^ 
whereupon  the  Commissioner  removed  the 
assignees  :'-^Heldf  upon  appeal^  that  the 
removal  of  assignees  is  in  the  entire  discre^ 
tion  of  the  Commissioner^  and  the  Courts 
refusing  to  interfere^  dismissed  the  appeal^ 
with  costs. 

The  bankrupts  in  this  case  were  William 
Williams,  William  Williams  the  younger, 
and  Thomas  Robert  Williams,  carrying  on 


business  at  Newport,  in  Monmonthshire,  as 
"  The  Newport  Old  Bank. "  The  petitioner, 
Mr.  Bates,  and  another  gentleman,  were 
appointed  assignees,  and  at  a  meeting  for 
the  examination  of  the  bankrupts,  on  the 
21st  of  January  1852,  gentlemen  from  two 
firms  of  solicitors,  namely,  Messrs.  Pro- 
thero  &  Fox,  and  Messrs.  Savery,  Clark  & 
Co.  attended,  as  representing  diese  firms, 
as  solicitors  for  the  assignees.  Mr.  Pro- 
thero  was  first  cousin  of  the  wife  of  Mr. 
W.  Williams  the  elder,  and  Mr.  Savery 
was  uncle  to  the  wife  of  Mr.  T.  R.  Williams. 
Mr.  Commissioner  Stephen  objected  to 
the  appointment,  and  it  was  agreed  that 
the  last  examination  should  be  adjourned 
to  the  9th  of  February,  in  order  that  the 
assignees  might  consider  whether  they 
woidd  discharge  the  solicitors,  or  whether 
they  would  Uiemselves  retire  from  the 
office  of  assignees.  On  the  9ih  of  Februaiy 
the  assignees  declined  to  take  either  course, 
whereupon  the  Commissioner  delivered 
the  following  judgment : — 

"  The  appointment  of  solicitors  made 
.by  the  assignees  in  this  cause  being,  in  my 
opinion,  objectionable  for  reasons  already 
stated,  and  which  it  is  unnecessary  to  re- 
peat, I  think  it  is  also  dear  that  it  falls 
within  my  province,  as  the  Commissioner 
before  whom  the  petition  is  prosecuted,  to 
take  the  objection.  I  apprehend  this  to  be 
incident  to  the  general  powers  and  duty, 
unquestionably  residing  in  this  Court,  to 
superintend  the  whole  course  of  proceed- 
ings in  every  bankruptcy  placed  upon  its 
file ;  and  to  see  that  ihose  proceedings  are 
conducted  (so  far  as  the  Court  has  the 
opportunity  of  becoming  oflicially  ac- 
quainted with  what  is  done)  in  the  manner 
best  adapted  to  promote  the  objects  of  the 
bankrupt  law.  Upon  the  present  specific 
question,  viz.,  whether  the  Court  has  power 
to  interfere  with  the  choice  made  by  the 
assignees  of  their  solicitors,  the  only  aign- 
ment  against  its  possessing  the  power  that 
occurs  to  my  mind,  as  carrying  with  it 
sufficient  colour  to  require  notice,  is  that 
the  right,  which  the  Court  does  unques- 
tionably possess  of  rejecting  an  assignee 
whom  it  may  deem  unfit  to  be  appointed, 
is  given  by  the  express  provision  of  the 
Bankrupt  Law  Consolidation  Act,  1849, 
section  139 ;  and  it  may  be  said,  perhaps, 
that  the  express  insertion  of  such  a  power 
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tends  to  the  inference  that  it  would  not 
otherwise  have  existed,  and  therefore  to 
the  inference  that  the  power  now  in  ques- 
tion does  not  exist.  Neither  of  these  in- 
ferences, however,  seems  to  he  legitimate. 
The  139th  section  containing  as  it  does  an 
express  enactment  that  the  appointment 
of  assignees  may  he  made  hy  the  major 
part  in  value  of  creditors,  it  hecame  neces- 
sary to  add  the  express  proviso  (1),  in 
order  to  ohviate  the  implication  that  might 
otherwise  have  seemed  to  arise,  that  this 
choice  was,  even  in  the  case  of  an  unfit 
person,  to  he  absolute  and  conclusive. 
But  even  without  the  proviso,  I  conceive 
that  this  Court  must  have  possessed  (as 
incident  to  the  general  jurisdiction  with 
which  this  act  so  largely  clothes  it,  and  to 
an  extent  so  much  greater  than  any  pre- 
ceding act)  the  power  to  reject  or  remove 
an  unfit  assignee.  And,  even  supposing 
the  contrary,  yet  the  case  of  the  solicitor 
is  very  different  from  that  of  the  assignee, 
for  the  assignee  being  once  appointed,  his 
nomination  of  a  solicitor,  unfit  for  whatever 
reason  to  be  employed,  is  a  breach  of  his 
duty  as  trustee  for  the  creditors ;  and  on 
that  ground,  independently  of  any  other, 
the  interference  of  the  Court,  in  such  a 
case,  seems  to  be  clearly  authorized.  Be- 
sides which,  it  is  to  be  considered  that  the 
Court  has  a  more  direct  and  peculiar  inter- 
est in  the  fitness  of  a  solicitor  appointed, 
because  that  solicitor,  when  appointed, 
becomes,  as  it  were,  the  minister  and  assist- 
ant in  effect  of  the  Court  itself.  For  it  is 
lud  down  on  the  high  authority  of  Lord 
Eldon,  6  Ves.  1.  (at  a  time  when  bank- 
ruptcies were  under  the  immediate  cogni- 
zance of  the  Court  of  Chancery)  that  the 
solicitor  was  to  be  deemed  '  a  minister  of 
that  court' ;  and  if  so,  it  seems  to  follow, 

( 1 )  The  139th  section  is  as  follows  :— Th«t  at  the 
first  public  sitting,  &c.  "  assignees  of  the  bankrupt's 
estate  and  effects  shall  and  may  be  chosen  and 
appointed,  and  all  creditors  who  have  proved  debts 
to  the  amount  of  10^  and  upwards  shall  be  entitled 
to  vote  in  such  choice,  and  also  any  person  autho- 
rized" in  manner  herein  mentioned,  *'  and  the  choice 
and  appointment  shall  be  made  by  the  major  part 
in  value  of  the  creditors  so  entitled  to  vote;  pro- 
vided  that  the  Court  shall  have  power  to  reject  any 
person  to  chosen  who  shall  appear  to  such  Coart 
unfit  to  be  an  assignee,  or  to  remove  any  assignee, 
And  upon  such  rejection  or  removal  a  new  choice 
and  appointment  of  another  assignee  shall  be  made 
in  like  manner." 

Niw  Sbries,  XXI.— Barkb. 


on  the  same  principle,  that  he  is  now 
a  minister  of  the  court  in  which  the  peti- 
tion is  presented.  It  may  be  added  to  these 
considerations,  that  if  I  am  right  in  holding 
this  appointment  by  the  assignees  in  the 
present  case  to  be  of  a  nature  tending  to 
compromise  the  interest  of  the  creditors 
and  the  claims  of  public  justice,  and  if  it 
be  indeed  true  (as  contended  for)  that  the 
Court  has  no  power  of  interference,  then 
it  follows  that  the  creditors  and  the  public 
remain  in  this  respect  without  protection  ; 
for  I  am  aware  of  no  other  quarter  in  which 
an  original  jurisdiction  on  this  subject  can 
be  supposed  to  reside.  There  would  be, 
therefore,  a  great  defect  in  the  law,  and, 
although  we  know  that  such  defects  are 
occasionally  discovered,  I  need  scarcely 
say  that  they  are  never  to  be  presumed, 
and  that  in  any  case  of  doubt  it  is  to  be 
taken  as  more  probable  that  the  law  has 
intended  its  existing  institutions  to  com- 
prise some  remedy  for  a  given  abuse,  than 
that  it  has  left  that  abuse  wholly  unpro- 
vided for.  Under  the  circumstances,  I 
should  have  thought  it  right  to  make 
a  formal  order  on  the  assignees,  directing 
them  to  change  their  solicitors;  but  as 
they  declared  to  the  Court  at  the  last 
sitting  that,  in  the  event  of  such  an  order 
being  made,  it  was  their  intention  not  to 
obey  the  same,  it  would  seem  futile  to  take 
that  course  ;  and  I,  therefore,  now  proceed 
to  order,  and  do  hereby  order  that  the 
assignees  be  removed  from  their  ofiSce,  on 
the  ground  of  their  persisting  in  the  choice 
of  solicitors  they  have  made,  and  refusing 
to  obey  any  order  that  the  Court  should 
make  for  changing  their  solicitors ;  and  that 
a  sitting  be  held  on  the  23rd  day  of  the 
present  month,  at  11  o'clock  in  the  fore- 
noon, for  the  choice  of  the  new  assignee 
or  assignees ;  and  that  the  time  of  the  sale 
of  the  bankrupts*  property,  now  advertised 
for  the  2nd  of  March  next,  be  enlarged 
until  the  16th  of  March  by  advertisement, 
and  I  do  adjourn  the  last  examination  of 
the  said  bankrupts  until  the  said  2drd  day 
of  February." 

The  assignees  presented  a  petition  of 
appeal  against  this  decision. 

Mr,  Bacon  and  Mr,  Oiffard,  for  the 
appellants. — The  authority  of  the  assignees 
to  appoint  their  solicitor  is,  as  it  has  always 
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been,  and  recognused  to  be,  an  absolute 
rigbt,  with  which  the  Commissioners  have 
no  authority  to  interfere ;  and  although  the 
139th  section  gives  Ml  power  to  remove 
the  assignees  in  cases  where  the  Commis- 
sioner shall  think  they  are  improper  per- 
sons, nothing  is  said  about  the  solicitor, 
and  there  is  no  pretence  for  saying  that  the 
assignees  are  improper  persons  to  be  in- 
trusted with  the  management  of  this  estate. 
Having  no  direct  authority  over  the  ap- 
pointment of  the  solicitor,  the  Court  will 
not  sanction  the  iuidirect  attempt  to  con- 
troul  it. 

[Lord  Justice  Knioht  Bruce.— Do 
not  the  words  after  those  to  which  you 
allude^  **  or  to  remove  any  assignee,''  suffi- 
ciently shew  that  the  removal  is  wholly  in 
the  dncretion  of  the  Commissioner  ?] 

They  are  so  ;  but  still  that  discretion  is 
one  which  this  Court  will  feel  itself  bound 
to  controul  where  the  motiTe  for  its  exer- 
cise is  plainly  improper.  The  Commis- 
sioner has  very  clearly  shewn  that  the 
reason  which  has  actuated  him  was  not  any 
personal  incompetency,  or  other  disquali- 
fication for  the  office,  but  solely  as  a  sort 
of  punishment  for  not  submitting,  in  the 
exercbe  of  that  authority  which  &e  legis- 
lature has  intrusted  to  them,  to  his  dicta- 
tion. If  any  principle  sruch  as  this  had 
ever  existed  in  the  bankrupt  law,  some 
trace  of  it  must  be  to  be  found  in  the 
books,  but  no  such  trace  is  discoverable. 

[Lord  Justice  Lord  Cranworth.-^ 
Suppose  this  case:  the  son  a  bankrupt, 
his  father  a  solicitor,  and  the  assignees 
employing  the  father  to  be  the  solicitor  to 
the  estate :  surely  that  circumstance  would 
render  him  unfit.  The  assignees  making 
such  a  choice  might  well  be  a  very  material 
ingredient  in  determining  in  the  mind  of 
the  Commissioner  the  fitness  of  the  as- 
signees themselves  to  continue  in  the 
office.] 

It  does  not  follow  that  because  there  is 
relationship  a  solicitor  will  be  induced  to 
act  improperly.  In  truth,  the  gentleman 
who  acts  in  the  matter  of  this  bankruptcy 
is  the  partner  who  is  in  nowise  connected 
with  the  bankrupts.  If  the  solicitor  does 
act  improperly,  this  Court  has  full  power  to 
controul  him ;  and  if  the  assignees  should 
persist  in  employing  him,  it  would  be  a 
breach  of  duty  on  their  part,  and  ample 


ground  for  their  removal.  The  regulations 
in  bankruptcy  in  6  Ves.  1.  shew  no  autho- 
rity to  interfere  with  the  assignees  in  such 
a  matter. 

Mr,  Swanston  and  Mr.  Roxhtsrgh  ap- 
peared for  the  petitioning  crediton,  in 
support  of  the  judgment  of  the  Commis- 
sioner, but  were  not  called  on. 

Lord  Justice  Lord  Cranworth. — I 
have  had  some  doubt,  and  still  doubt, 
whether,  had  I  been  in  the  place  of  the 
Commissioner;  and  had  to  exercise  a  dis- 
cretion, I  should  have  so  exercised  that 
discretion  as  the  learned  Commissioner  has. 
The  matter  is,  however,  one  of  discretion 
merely.  That  the  Commissioner  has  a  dis- 
cretion as  to  the  removal  of  assignees  is, 
I  think,  clear,  and  this  Court  will  not 
interfere  with  it,  unless  it  is  satisfied  that 
such  discretion  has  been  improperly  exer- 
cised. During  the  argument,  I  asked 
what  would  be  the  effect  of  the  case  where 
the  relationship  between  the  parties  was 
that  of  a  father  or  very  near  relation. 
The  reason  why  I  put  that  case  of  a  fiither 
acting  as  solicitor  under  his  son's  bank- 
ruptcy was,  to  shew  that  relationship  might, 
in  an  extreme  case,  be  a  ground  of  unfit- 
ness for  the  office.  I  &ink  the  Court 
cannot  weigh,  in  such  a  question,  the 
degrees  of  relationship.  Here  the  Com- 
missioner may  have  reasons  strong,  even 
conclusive,  to  bring  him  to  the  determi- 
nation, even  of  the  unfitness  of  these  gentle- 
men ;  and  as  he  has  a  dncretion,  it  is  not 
necessary  for  this  Court,  without  the  know- 
ledge of  those  reasons,  to  interfere  merely 
because  of  a  doubt  crossing  the  mind  of 
one  member  of  it,  whether  he  would  have 
exercised  the  discretion  otherwise  than  as 
the  Commissioner  has  exerdaed  it  in  regard 
to  the  removal  of  the  assignees  if  the  case 
had  originally  come  before  him.  The  Com- 
missioner in  this  instance  has  adopted  no 
general  principle :  but  he  merely  decides 
that  the  appointment  of  the  soliciton  is 
inexpedient.  I  am  of  opinion  that  the 
petition  must  be  dismissed. 

Lord  Justice  Kkioht  Bruce. — If  this 
had  been  an  order  by  the  Commissioner  on 
the  assignees  to  discharge  their  solicitor,  it 
is  totally  unnecessary  to  say  what  would 
have   been   my   opinion,  and  I  therefore 
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abstain  from  expressing  it.  What  he  has 
done  in  effect  is,  I  understand,  this :  he 
has  said  to  the  assignees,  *'  you  are  re- 
spectable men,  and  have  employed  respect* 
able  solicitors;  but,  however  respectable 
they  are,  there  are  reasons  which  appear 
to  me,  for  the  due  application  of  the  estate, 
and  for  the  proper  administration  of  jus* 
tice,  to  be  sufficient  to  induce  me  to  say 
that,  in  my  judicial  opinion,  it  is  necessary 
that  you  should  discharge  those  solicitors 
and  employ  others ;  will  you  employ  other 
solicitors,  or  will  you  yourselves  retire 
from  the  assigneeship  ?''  To  this  the  as* 
signees  in  effect  say,  "  We  will  do  neither 
one  nor  the  other."  In  such  a  state  of 
things  I  can  only  say  I  agree  entirely  with 
the  view  taken  by  my  learned  Brother; 
and  add  that,  in  my  opinion,  the  petition 
must  be  dismissed,  with  costs,  to  be  paid  by 
the  petitioners,  and  not  out  of  the  estate. 

Mr*  Swanston  asked  that  the  costs  of 
the  petitioning  creditors  might  be  paid  by 
the  appellants. 

Mr.  Bacon. — They  were  not  served  with 
the  petition  of  appeal,  and  ought  not  to 
have  appeared.  The  official  assignee  was 
served,  and  he  very  properly  did  not 
appear. 

The  petitioning  creditors'  costs  were 
directed  to  be  paid  out  of  the  estate,  their 
solicitor  stating  that,  in  fact,  the  petition 
of  appeal  had  been  served  on  the  Commis- 
sioner, who  had  sent  him,  the  solicitor, 
a  note  authorizing  him  to  appear. 
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Adjudicatum  of  Bankruptcy'^PeUtUm  to 
annul  after  Advertisement— ^wriadietUm  of 
the  Commieeioner — Statute  12  4*  I^  ^*^^* 
c.  106.  $s.  12,  233. 

A  petition  to  annul  an  adjudication  after 
advertisement  in  the  Gazette,  must  he  pre^ 
sented  to  the  Vice  Chancellor  sitting  in 
Bankruptcy,  After  the  advertisement^  the 
Commissioner  has  no  jurisdiction  to  enters 
iain  a  petition  to  review  his  adjudication — 
9tat.  124>  13  Viet.  c.  106.  ss.  12,  104,  233. 


This  was  an  appeal  from  an  order  of  the 
Vice  Chancellor  Knight  Bruce,  annulling 
the  adjudication  of  bankruptcy  against  the 
petitioner,  with  costs. 

The  principal  question  raised  both  upon 
the  hearing  before  the  Vice  Chancellor 
and  on  the  present  appeal  was  whether  the 
Commissioner  had  jurisdiction  to  entertain 
a  petition  by  the  bankrupt  to  annul  the 
adjudication  of  bankruptcy  after  the  ad- 
vertisement of  the  adjudication,  under  the 
Bankrupt  Law  Consolidation  Act,  12  &  13 
Vict.  c.  106. 

The  facts  of  the  case  appear  in  the  re- 
port of  the  hearing,  before  the  Vice  Chan- 
cellor, 20  Law  J.  Eep.  (n.s.)  Bankr.  19. 

Mr.  Swanston  and  Mr.  W.  W.  Cooper^ 
for  the  petitioning  creditors,  appellants. — 
The  petition  of  the  bankrupt  to  the  Com- 
missioner to  annul  the  adjudication  was 
irregular,  for  the  Commissioner  had  then 
no  jurisdiction  to  review  his  own  judg- 
ment. The  bankrupt,  having  taken  advan- 
tage of  the  bankruptcy  by  obtaining  his 
discharge  from  arrest  thereunder,  will  not 
be  allowed  afterwards  to  dispute  it. 

Mr.  Daniel^  for  the  bwikrupt. — The 
104th  section  of  the  Bankrupt  Law  Consoli- 
dation Act  has  a  distinct  and  limited  object, 
namely,  to  enable  the  bankrupt  to  avoid 
the  advertisement  of  the  adjudication ;  but, 
after  the  advertisement,  the  bankrupt  has 
a  further  time  to  dispute  the  adjudication. 
The  only  question  is,  whether  t^e  petition 
to  the  Commissioner  was  a  proceeding 
within  the  act  to  dispute  the  adjudication. 
The  authority  of  the  Commissioner  to 
entertain  the  question  depends  on  the 
12th  section  of  the  act,  which  gives  the 
Court,  in  the  exercise  of  its  primary  juris- 
diction, superintendence  and  controul  in  all 
matters  in  Bankruptcy,  and  gives  an  appeal 
only  to  the  Vice  Chancellor,  and  no  original 
jurisdiction.  If  the  Commissioner,  there- 
fore, has  not  jurisdiction,  no  Court  exists 
which  can  give  effect  to  the  provisions  of 
the  233rd  section.  The  petition  to  annul 
was  not  an  appeal,  but  an  original  proceed- 
ing within  the  meaning  of  the  2d3rd  sec- 
tion— Ex  parte  Thorold  (1). 

Mr.  Swanston,  in  reply,  contended  that 
a  petition  to  annul  was  in  the  nature  of  an 

(1)  8  Mont  D.  &  D.  285^ 
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appeal  from  the  decision  of  the  Commis- 
sioner, and  therefore  ought  to  have  come 
before  the  Vice  Chancellor ;  that  the  peti* 
tion  to  the  Commissioner  was  a  nullity, 
and  the  proceedings  before  the  Vice  Chan- 
cellor were  not  had  within  the  time  limited 
by  the  act* 

The  Lord  Chancellor. — The  sole 
question  is,  whether  the  petition  to  the 
Commissioner  on  the  19th  of  March  was 
or  was  not  a  proceeding  within  the  mean- 
ing of  the  act,  taken  before  a  proper 
tribunal,  with  a  view  of  proceeding  to 
annul  the  adjudication.  The  act  is  not  quite 
consistent  in  terms ;  for,  though  it  is  clear 
that  after  the  passing  of  this  act  fiats  were 
at  an  end,  and  the  only  foundation  of  the 
prosecution  of  the  bankruptcy  was  the 
adjudication,  yet  mention  is  made  of  fiats. 
Formerly  there  was  a  previous  proceeding 
called  a  docket,  upon  which  a  fiat  issued 
under  the  Chreat  Seal ;  but  now,  in  analogy 
to  that,  a  petition  is  presented  to  the  Com- 
missioner praying  the  trader  may  be  ad- 
judged a  bankrupt.  Yet,  nevertheless,  the 
language  of  the  act  in  some  parts  supposes 
the  fiat  to  continue.  It  must  be  remem- 
bered, however,  that  the  adjudication  is 
the  commencement  of  the  proceedings  in 
bankruptcy,  and  that  it  is  not,  as  of  old,  a 
mere  ministerial  proceeding,  but  a  judicial 
act,  a  conclusion  of  law  from  facts  which 
the  Commissioner  is  charged  with  the  duty 
of  inquiring  into.  The  proceeding  is  ex 
parte^  and  it  being  found  that  an  ex  parte 
proceeding  often  works  injustice  if  imme- 
diately acted  upon,  therefore  a  remedy  is 
given  by  the  104th  section,  which  provides 
that  the  trader  shall  have  notice  of  the 
adjudication  previously  pronounced,  and 
shall  have  a  certain  time  allowed  him  to 
dispute  its  validity,  and  authority  is  given 
to  the  Commissioner,  if  he  shall  be  satisfied 
that  the  evidence  formerly  produced  before 
him  did  not  warrant  his  conclusion,  to 
annul  the  adjudication,  and  that  would 
have  put  an  end  to  the  proceedings  in 
Bankruptcy,  subject  however  to  appeal,  as 
it  was  not  intended  that  the  decision  of 
the  Commissioner  should  be  final.  By  the 
12th  section  very  extensive  powers  are 
conferred  on  the  Commissioner,  subject  in 
all  cases  to  an  appeal  to  the  Vice  Chan- 
cellor. 


Now,  there  is  no  doubt  that  a  petition 
for  an  adjudication  is  a  matter  over  which 
the  Commissioner  has  jurisdiction;  and 
this  section,  therefore,  in  defining  his  juris- 
diction in  general  terms,  expresses  that 
which  comprises  a  petition  for  adjudication, 
among  other  matters,  but  **  subject  in  all 
cases  to  appeal."  The  adjudication,  then, 
is  a  matter  within  the  jurisdiction  of  the 
Commissioner,  and  an  appeal  is  given  in 
all  cases  where  jurisdiction  is  given  to 
the  Commissioner.  That  would  shew  that 
therd  is  no  such  evil  necessarily  arising  in 
the  present  case  as  an  appeal  brought  to 
the  Commissioner  against  his  own  adju- 
dication, or,  if  he  has  no  jurisdiction,  that 
there  is  therefore  no  remedy  ;  for  there  is 
a  remedy  distinctly  pointed  out.  It  has 
always  been  a  great  object  with  the  legis- 
lature  to  limit  the  time  within  which  the 
bankrupt  may  contest  his  bankruptcy,  to 
the  earliest  moment;  because,  by  such 
litigation  the  efforts  of  the  assignees  to 
realize  the  estate  are  impeded,  and  the 
ruin  of  the  estate  occurs  during  the  contest ; 
or,  if  the  bankruptcy  is  invalid,  the  trader 
himself  is  ruined.  The  present  statute 
follows  in  the  same  course.  The  104th 
section  gives  the  bankrupt  the  opportunity 
of  resisting  the  proceedings  before  the 
advertisement.  Suppose  he  does  not  take 
advantage  of  that,  what  is  the  next  step 
which  the  act  has  provided  by  which  to 
limit  the  period  within  which  the  bank- 
ruptcy shall  be  doubtful?  The  233rd 
section  provides  that,  unless  the  bankrupt 
shall,  within  twenty-one  days  after  the  ad* 
vertisement,  have  commenced  an  action, 
suit,  or  other  proceeding  to  dispute  or 
annul  the  fiat,  or  the  petition  for  adjudica- 
tion, and  shall  have  prosecuted  the  same 
with  due  diligence,  &c.,  the  Gazette  shall 
be  conclusive  evidence  of  the  bankruptcy. 

Such  being  the  general  provisions  of  Uie 
act  directed  to  the  object  I  have  before 
adverted  to,  let  me  now  consider  what  the 
bankrupt  has  done.  He  did  not  contest 
the  adjudication  within  the  time  limited 
by  the  104th  section,  but  at  a  subsequent 
period  he  presented  a  petition  to  the  Com* 
missioner,  in  which  he  prayed  that  the 
petition  for  adjudication,  and  the  adjudi- 
cation, might  be  annulled.  Now,  it  has 
been  said  diat  the  Commissioner  possesses 
original  jurisdiction  to  adjudicate  upon  the 
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bankruptcy  ;  and  having  so  adjudicated, 
his  original  jurisdiction  is  exercised,  and 
he  has  done  all  that  he  has  power  to  do  ; 
and  that  the  only  mode  of  impeaching  the 
adjudication  is  by  appeal  to  the  Vice 
Chancellor  ;  and  diat  whereyer  an  appeal 
is  given,  you  must  resort  to  the  act 
itself,  to  see  to  what  Court  it  is  given ; 
that  there  is  nothing  in  this  act  to  point  to 
a  second  hearing  by  the  Commissioner,  but 
that  the  Commissioner's  decision  in  adju- 
dication, as  in  other  matters,  is  open  to 
appeal.  The  question  in  this  part  of  the 
case  is,  what  is  the  true  character  of  the 
petition  presented  on  the  19th  of  March  ? 
Was  it  an  original  proceeding  on  the  part 
of  the  bankrupt  ?  It  was  said,  on  the  other 
side,  that  it  could  not  have  that  character, 
because,  if  it  was  a  proceeding  finding  fault 
with  a  judgment  previously  pronounced,  it 
was  in  the  nature  of  an  appeal,  and  was  an 
attempt  to  extend  the  period  beyond  the 
seven  days  allowed  by  the  104th  section, 
and  even  much  further ;  and  that  it  is  an 
evasion  of  the  act  which  limits  the  time. 
That  the  bankrupt  was  intended  to  have 
the  power  of  obtaining  the  judgment  of 
the  Commissioner  after  adjudication  is 
quite  clear ;  but  is  it  not  equally  clear  that 
where  the  bankrupt  wishes  to  avoid  an 
appeal  by  calling  on  the  Commissioner  for 
a  review  of  his  decision,  that  proceeding 
must  be  had  within  the  time  limited  by  the 
104th  section  ?  I  think  the  legislature  has 
clearly  expressed,  that  if  the  bankrupt  pro* 
poses  to  do  that,  he  must  do  it  within  the 
time  there  limited.  I  think  this  was,  to  all 
intents,  a  petition  of  appeal,  and  that  it 
was  not  presented  before  the  proper  tri- 
bunal ;  and  that  it  was  not  competent  to 
the  Commissioner  to  enter  into  Uie  ques- 
tion a  tecond  time  after  the  time  limited. 
Instead  of  presenting  his  petition  to  the 
Vice  Chancellor  in  the  first  instance,  as  he 
ought  to  have  done,  after  the  expiration  of 
the  twenty-one  days  from  the  advertise- 
ment, he  presents  a  petition  against  the 
order  of  the  Commissioner  refusing  to 
review  his  own  judgment.  If  the  Commis- 
sioner was  right  in  holding  that  the  party 
was  not  then  entitled  to  call  upon  him  to 
review  his  judgment,  the  petition  com- 
plaining of  that  decision  cannot  be  sus* 
tained.  Looking  at  it  with  much  anxiety, 
it  appears  to  me  that  the  provisions  of  the 


act  of  parliament  would  be  evaded  by  the 
extension  of  the  power  beyond  what  the 
legislature  intended,  supposing  the  present 
order  to  stand.  I  think  the  Commissioner 
was  correct  in  the  view  which  he  took,  that 
he  had  no  power  at  that  time  to  review  his 
decision,  and  that,  therefore,  the  appeal 
against  that  judgment  cannot  be  sustained, 
and  that  the  order  of  the  Vice  Chancellor 
now  appealed  from  must  be  reversed.  The 
appellants  to  have  their  costs  of  this  appeal 
out  of  the  bankrupt's  estate. 


LOBDS  JutTICBS.' 

1852. 
March 


tTICBS.*^ 


Ex  parte  whitaker,  in  re 

WHITAKER  AND  ANOTHER. 


Bankrupt  Law  Consolidation  Act^  1849 
— Refusal  of  Certifieate---^Reference  back 
to  the  Commissioner, 

Whether  the  Court  of  appeal  hasjurisdiC' 
tion  to  refer  back  the  question  of  certificate 
after  the  Commissioner  has  refused  it — 
qussre. 

Whether  the  grant  of  the  certificate  by  the 
Commissioner  after  he  has  once  refused  it 
would  be  validr^uaixe, 

James  Whitaker  and  Joseph  Crowther 
were  adjudicated  bankrupts.  The  certifi- 
cate of  Crowther  was  suspended  for  three 
years,  that  of  Whitaker  was  refused.  Both 
had  protection  after  three  months'  impri- 
sonment. The  bankrupt  Whitaker  ap- 
pealed. 

Mr.  Bacon  and  Mr,  Steere, — Since  the 
hearing  before  the  Commissioner  facts 
have  been  discovered  which  lead  to  a  sup- 
position that  the  Commissioner  would  not 
have  refused  the  certificate  had  the  case 
been  so  presented  to  his  attention.  Instead, 
therefore,  of  pressing  the  appeal,  the  Court 
is  now  asked  to  refer  the  matter  back  to 
the  Commissioner  to  review  his  decision. 

Lord  Justice  Knight  Bruce. — I  doubt 
whether  the  207th  section  of  the  act  gives 
the  Court  jurisdiction  to  refer  back  the 
certificate  to  the  Commissioner  to  review 
his  decision. 

Lord  Justice  Lord  Cr  an  worth. -— 
Even  if  the  Court  did  so,  and  the  Commis- 
sioner re-heard  the  case,  and  then  granted 
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the  certificate,  the  grant  would  •  probably 
be  invalid. 

Tbe  Court  then  heard  the  case  upon  the 
additional  evidence  and  examined  the 
bankrupt,  the  appellant,  and  ultimately 
varied  the  order  by  giving  him  his  certifi- 
cate after  a  suspension  of  three  years. 

Lord  Justice  Knight  Baucs. — It  must 
be  distinctly  understood  that  in  varying 
this  decision  we  do  so  only  on  the  addio 
tional  evidence  before  us,  and  not  as  in 
the  slightest  degree  intimating  that,  upon 
the  materials  which  were  before  the  learned 
Commissioner,  we  should  not  have  come 
to  the  same  conclusion  as  he  did. 


Loans  Justices.^  „ 

1 8  "52  >         P^^^  BEAN,  t»  re  WIL- 

March  il.    J  "'"^'•- 

Bankrupt  Law  Consolidation  Act^  1849 
— Annulling  Adjudication — Time  for  Ap^ 
peal. 

Where  a  creditor  petiUans  against  an  ad^ 
judication  within  the  proper  time,  and  th$ 
petition  is  not  heard  within  the  twenty-one 
days  from  the  adjudication^  and  when  heard 
it  is  dismissed^  and  the  creditor  appeals 
within  tweniy^one  days  after  the  Commis- 
sioner's decision  on  his  petition,  his  appeal 
is  in  time  under  the  \2th  section  of  the  statute. 
,  A  petition  to  the  Commissioner  to  annul 
the  adjudication  is  not  an  appeal  within  the 
meaning  of  that  section. 

John  Wilkinson  was  adjudicated  bank- 
rupt on  the  12th  of  May  1851.  Mr. 
Samuel  Bean,  a  creditor,  presented  a  peti- 
tion on  the  doth  of  June  to  annul,  on  the 
ground  of  there  being  no  act  of  bankruptcy, 
and  there  being  no  sufficient  petitioning 
creditor's  debt.  The  11th  of  July  was 
appointed  for  the  hearing,  when  Mr.  Bean 
attended  the  district  court ;  and,  after  the 
petitioning  creditor's  debt  had  been  ad- 
mitted to  proof,  the  Commissioner  ordered 
Mr.  Bean's  petition  to  stand  over  untO  the 
15th  of  August.  Before  that  day  the 
assignees  petitioned  against  the  admission 
of  proof  of  the  petitioning  creditor's  debt, 
and  on  the  18Ui  of  Angust  Mr.  Bean's 


petition  was  again  adjourned  till  afber  the 
hearing  of  the  last-mentioned  petition. 
On  the  11th  of  December  1851  the  proof 
was  expunged  by  the  Lords  Justices,  and 
Mr.  Bean's  petition  to  annul  was  heard  by 
the  Commissioner  on  the  20th  of  Febru- 
ary 1852,  when  it  was  dismissed,  with  costs, 
and  firom  that  decision  Mr.  Bean  appealed. 

Mr,  Swanston  and  Mr,  Daniel,  for  the 
appeal. 

Mr,  Glasse  and  Mr.  Hardy,  for  the 
petitioning  creditor. — As  this  is  an  iq>peal 
from  an  adjudication  it  should  have  been 
presented  within  twenty-one  days  from  the 
date  of  the  adjudication— -£x  parte  Carter 

Mr.  Bacon  and  Mr.  TerreU  appeared 
for  the  assignees. 

Lord  Justice  Knight  Bruce. — This 
petition  from  adjucUcadon  appears,  ao  te 
as  the  evidence  before  us  goes,  to  be  un- 
supported by  the  legal  requisites.  The 
case,  therefore,  fails  at  law.  That,  how- 
ever, is  not  decisive;  but  still,  when  a 
bankruptcy  is  insufiScient  at  law,  it  lies 
upon  those  who  attempt  to  support  it  to 
shew  equitable  grounds  for  sustaining  it. 
There  appear  in  this  ease  to  be  no  sndi 
grounds  shewn.  With  respect  to  the  time 
of  the  application,  it  was  made  to  the  C<Mn- 
missioner  at  the  end  of  seventeen  days; 
and  if  there  was  any  delay,  it  arose  by 
reason  of  the  pendency  of  an  application 
by  the  bankrupt  for  the  same  purpose. 
It  ifl  said  that  the  Commissioner  had  no 
jurisdiction  to  annul  the  adjudication  upon 
the  application  of  Mr.  Bean,  becanse  the 
adju^cation  took  place  on  the  12th  of 
May,  and  his  petition  of  appeal  to  this 
Court  was  not  presented  until  the  SOth  of 
June,  that  is,  after  an  interval  beyond 
twenty-one  days.  We  are  of  opnion  that 
it  is  not  a  ease  of  appeal,  withm  the  12th 
section  of  the  act,  from  tiie  order  of  adju- 
dication, but  that  the  appdlaat's  original 
application  to  have  the  adjudication  an- 
nulled was  properly  made  to  the  Com- 
missioner under  the  general  jniiodiction 
conferred  on  him  by  t^  act  of  pariianoit, 
and  that  it  was  not  until  he  had  adjudicated 
upon  that  application  of  Mr.  Bean  that  a 

(1)  20  Law  J.  Hep.  (s.8.)  B«iikc  19. 
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case  for  appeal  arose.  So  far  as  Mr.  Bean 
is  concerned,  from  the  moment  when  his 
application  to  the  Commissioner  was  re- 
jected, and  not  before,  it  became  a  case  for 
an  appeal  as  regarded  him.  He  has  ap- 
pealed within  twenty-one  days  after  the 
decision :  that  is  the  way  in  which  we  view 
the  case. 

LoBD  Justice  Lord  Cranworth  was  of 
the  same  opinion. 

The  case  was  gone  into  on  the  other 
points,  and  ultimately  the  adjudication  was 
annulled. 


LOBDS  JVSTICSS.'^       _ 

March  20.    J  brewer. 

Bankrupt  Law  Consolidation  Act^  Section 
232 — Inspection  of  Documents^  ^c, — ^*Rea* 
wnahle  Request  J'* 

A  creditor,  who  had  proved  his  debt, 
applied  by  his  attorney^  under  the  232n^ 
section  of  the  statute  12  ^  13  Vici.  e.  106, 
for  leave  to  inspect  the  affidavit  of  debt,  the 
proof  of  the  act  of  bankruptcy,  and  other 
proofs  filed  in  court,  on  which  the  adjudi^ 
cation  was  founded,  with  a  view  to  impeach 
the  adjudication.  The  officer  of  the  district 
court  refused  compliance.  The  creditor  ap» 
pealed,  and  it  was  held,  that  this  was  not  a 
**  reasonable*^  request,  within  the  meaning  of 
the  statute;  that  the  application  was  properly 
refused,  and  that  the  appeal  must  be  dis* 
missed,  with  costs, 

Quasre  —  Whether  the  above-mentioned 
documents  and  proofs  are  within  the  Ian* 
yuage  of  the  232nc2  section. 

This  was  the  petition  of  Mr.  Rimell,  a 
creditor,  who  had  proved  his  debt  in  the 
bankruptcy  of  Mr.  Brewer,  and  who  had 
applied  under  the  232nd  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849 
(1),  by  his  attorney,  to  the  Registrar  of  the 

(1)  The  2d2Dd  section  of  the  «ct,  12  &  18  Vict 
c  1 06,  The  B«nkr upt  Law  Consolidation  Act,  1 849,  it 
as  follows: — **That  the  proper  officer  of  the  Court  in 
London  and  in  the  several  districts  in  the  country 
•hall,  on  the  reasonable  request  of  any  bankrupt  or 
arranging  debtor,  or  of  any  creditor  of  such  bank- 


district  court,  to  permit  him  to  have  in- 
spection at  all  reasonable  times,  or  at  sudi 
times  as  the  Court  should  direct,  of  the 
affidavit  of  the  petitioning  creditor,  the 
proofs  of  the  act  of  bankruptcy,  and  the 
other  proofs  filed  in  court,  upon  which 
the  adjudication  in  bankruptcy  had  been 
made.  On  the  14th  of  February  1852 
the  application  came  on  to  be  heard,  before 
the  Registrar  of  the  district  court  at  Bristol, 
sitting  for  the  Commissioner  in  his  absence. 
The  Registrar  refused  to  grant  the  appli« 
cation,  unless  the  object  for  which  it  was 
made  were  first  disclosed.  The  applicant 
then  stated  that  he  intended  to  use  the 
evidence  he  might  obtain  by  means  of  the 
inspection  for  the  purpose  of  impeaching 
the  adjudication,  by  questioning  the  pe- 
titioning creditor's  debt,  and  the  act  of 
bankruptcy.  Upon  the  solicitor  to  the 
assignees  objecting  to  any  inspection  being 
permitted  for  such  a  purpose,  the  Registrar, 
in  accordance  with  the  decision  of  the  Com- 
missioner (Mr.  Hill)  upon  a  similar  appli- 
cation previously  made,  by  the  same  attor- 
ney, on  behalf  of  a  different  creditor, 
refused  the  application ;  proceeding  in  such 
refusal  on  the  ground  that  the  application 
was  not  a  *'  reasonable  request,"  within  the 
meaning  of  the  statute.  The  petition 
prayed,  by  way  of  appeal  from  the  Regis- 

rupt  having  proved  his  debt,  or  of  an  arranging 
debtor,  when  the  debt  of  the  arranging  creditor  has 
been  admitted  in  the  petition  or  proved,  or  on  the  like 
request  of  the  attorney  of  any  such  bankrupt,  debtor, 
or  creditor,  produce  and  shew  to  such  bankrupt, 
debtor,  creditor,  or  attorney,  at  such  times  as  the 
Court  shall  direct,  every  fiat,  petition  for  adjudica- 
tion of  bankruptcy,  adjudication  of  bankruptcy,  and 
petition  for  arrangement,  against  or  by  such  bank- 
rupt, and  all  orders  and  proceedings  under  any  such 
iiat,  petition,  or  adjudication,  and  the  Court  shall 
order  the  official  assignee  or  officer  of  the  Court,  as 
the  case  may  be,  to  permit  such  bankrupt,  debtor, 
creditor,  or  attorney  to  have  inspection  at  all  rea- 
sonable times  of  all  books,  papers,  and  writings 
relating  to  the  matters  of  such  fiat,  petition,  or  ad- 
judication, and  the  estate  of  the  bankrupt  or  debtor 
in  the  possession  of  the  assignees,  or  filed  in  court 
in  such  matter,  and  permit  him  to  inspect  and 
examine  the  same;  and  such  official  assignee  or 
such  officer  shall  provide  for  any  such  bankrupt, 
debtor,  creditor,  or  attorney  requiring  the  same,  sn 
office  copy  of  such  fiat,  petition,  or  other  proceed- 
ing, books,  papers,  and  writings  as  aforeaaid,  or  of 
such  part  thereof  as  shall  be  required,  receiving  such 
fee  or  sum  or  rate  of  charge  as  may  be  authorized 
in  that  behalt'* 
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trar's  order  of  the  14tb  of  February,  that 
such  order  might  be  reversed,  and  that  it 
might  be  ordered  that  the  petitioner's  at- 
torney should  be  permitted  to  have  inspec- 
tion of  the  affidavit  and  other  proofs  filed 
in  the  said  Court  of  Bankruptcy  at  all 
reasonable  times. 

Mr,  TV,  M,  James t  for  the  petition.— 
The  principle  upon  which  the  application 
was  made  to  the  Registrar  of  the  district 
court,  and  on  which  the  present  appeal  is 
founded,  is  this:  inasmuch  as  a  bankrupt 
has  a  right  to  see  the  evidence  upon  which 
his  whole  property  is  taken  from  him,  his 
creditor  has  an  equal  right  to  see  the 
evidence  upon  which  the  property  of  the 
debtor  has  been  vested  in  trustees  for  the 
alleged  benefit  of  the  other  creditors  as 
well  as  of  himself.  It  may  be  right  that 
all  a  debtor's  estate  may  be  divided  among 
all  his  creditors ;  but  one  creditor  may  have, 
by  law,  a  claim  to  full  payment,  and  he 
cannot  be  deprived  of  that  right  excepting 
in  a  legal  manner,  and  how  can  he  tell 
whether  the  adjudication  is  legal  without 
inspection  of  the  proofs  of  it  ?  The  papers, 
books,  and  documents  filed  in  court,  under 
the  adjudication,  are,  in  fact,  the  property 
of  the  creditors,  for  whom  the  Court  or 
official  assignee  are  merely  trustees;  and 
the  creditors,  as  the  cestuis  que  trust  of  the 
papers,  are  at  all  times  entitled  to  inspec- 
tion, without  any  restriction  or  qualifi- 
cation, except  that  of  applying  during  the 
business  hours  of  the  office.  The  words 
**  reasonable  request,"  occurring  in  the  first 
clause  of  this  section,  are  not  repeated  in 
the  second  clause,  namely,  that  part  which 
is  directory  upon  the  assignee  or  officer  to 
permit  inspection.  The  two  clauses  must 
be  read  in  the  disjunctive ;  the  second  is 
not  governed  by  the  words  **•  reasonable 
request"  occurring  in  the  first.  That  being 
so,  the  officer  at  Bristol  was  bound  to  pro- 
duce the  documents  and  proceedings  at  the 
request  of  the  creditor,  without  inquiring 
into  the  reasonableness  of  such  request. 
Should  this  Court,  however,  be  disposed 
to  hold  otherwise,  then,  on  behalf  of  the 
present  petitioner,  it  is  contended  that 
the  words  "  reasonable  request"  have  re- 
ference merely  to  the  time,  opportunity, 
and   place,    having    regard   to    the    con- 


venience and  arrangements  of  the  office, 
and  not  to  the  object  or  purpose  of 
the  application.  But  if  the  words  "  rea- 
sonable request"  shall  be  held  to  have 
reference  to  the  object  or  purpose  of  the 
application,  still  the  object  in  the  present 
instance  is  reasonable,  being  merely  to 
ascertain  the  evidence  upon  which  the 
assignees  found  their  title ;  in  order  that 
by  means  of  such  evidence  the  creditor  may 
consider  and  determine  whether  he  will 
adopt  or  resist  the  adjudication,  or,  in  other 
words,  to  enable  him  to  say  whether  he 
will  receive  a  dividend  in  common  with 
other  creditors,  or  take  proceedings  to 
insure  full  payment  to  himself.  The  bank- 
rupt himself  would  clearly  be  entitled, 
under  this  section,  to  inspect  the  evidence 
upon  which  the  proceeding  was  founded, 
by  which  he  has  been  deprived  of  all  his 
property ;  and  if  the  bankrupt  would  be 
so  entitled,  the  same  privilege  is  extended 
by  the  act  to  the  creditor.  Courts  of 
equity,  in  adverse  suits,  are  in  the  habit  of 
compelling  the  litigant  to  produce  every 
scrap  of  documentary  evidence  material  to 
the  issue  in  the  cause ;  and  it  would  be 
strange,  therefore,  if  the  Court  should 
itself  set  the  example  of  defeating  justice, 
by  withholding  evidence  and  concealing 
truth. 

Mr,  Bacon  appeared  for  the  assignees, 
but  was  not  called  on. 

Lord  Justice  Lord  Cran worth. — I 
think  that  clause  of  the  section  which  relates 
to  the  production  of,  and  the  permission  to 
inspect  the  documents  mentioned  must  be 
considered  as  one  sentence.  The  former 
part  of  the  section,  which  speaks  of  a  rea- 
sonable request,  is  applicable  to  the  words 
"  such  creditor,"  and  so  on  in  the  latter 
part.  The  latter  part  of  the  clause  is 
tacked  on  to  the  former  in  a  way  which 
renders  the  wording  not  very  artistieal, 
but  the  whole,  I  think,  must  be  taken  as 
one  sentence.  That  being  so,  I  am  of 
opinion  that  the  words  *'  reasonable  re- 
quest" apply  to  the  latter  member  of  the 
clause  as  well  as  to  the  former,  and  that  the 
official  assignee  or  officer  can  only  permit 
inspection  to  any  of  the  parties  enumerated 
in  the  clause  upon  such  reasonable  re- 
quest.    The  former  part  of  the  sentence 
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speaks  of  "  proceedings/*  the  latter  part  of 
'*  books,  papers,  and  writings,"  but  every 
part  is  governed  by  the  words  "  reasonable 
request."  The  only  question  then  is,  whe- 
ther the  application  we  are  now  considering 
is  a  reasonable  one  within  the  meaning  of 
the  act.  I  think  it  is  not ;  and  that  the 
application  was  properly  refused  by  the 
Registrar.  It  is  hardly  necessary  to  add 
that,  in  my  opinion,  the  appeal  is  equally 
unreasonable,  and  ought  to  be  dismissed, 
with  costs. 

Lord  Justice  Knight  Bruce.-— Under 
the  old  practice  in  Bankruptcy  no  such 
liberty  as  is  here  asked  would  have  been 
allowed,  nor  do  I  think  it  is  intended  to  be 
given  now.  The  reason  given  for  a  desire 
to  inspect  these  particular  documents  is, 
to  say  the  least  of  it,  very  odd ;  it  is  stated 
to  be  a  desire  on  the  part  of  the  petitioner, 
a  creditor,  who  has  proved  his  debt,  to 
impeach  the  validity  of  the  adjudication. 
I  am  not  perfectly  satisfied  that  the  par- 
ticular papers  or  documents  which  this 
gentleman  wishes  to  see  are  within  the 
language  of  the  2d2nd  section  of  the  sta- 
tute; but  I  would  rather  not,  without 
necessity,  give  any  opinion  upon  that.  I 
will  assume,  for  the  purpose  of  the  present 
question,  and  for  that  only,  that  these 
documents  are  within  the  language  of  the 
section ;  but  if  they  are,  still,  the  rational 
interpretation  of  this  section  requires  a  dis- 
cretion to  be  exercised  as  to  the  reason- 
ableness of  the  application  for  inspection. 
What,  then,  is  the  application  before  us  ? 
Property  has  been  converted  into  a  fund 
for  the  payment  of  creditors  who  are  in- 
terested therein  at  large.  One  of  the  body 
happens  to  have  a  wish  or  interest  adverse 
to  the  body  at  large,  and  seeks  to  avail 
himself  of  the  power  which  the  fact  of  his 
being  one  of  the  body  gives  him,  in  order 
to  affect  the  interest  of  the  whole  body  of 
which  he  is  one.  That  is  the  effect  of  the 
application,  the  object  being  merely  to 
destroy  the  adjudication,  and  to  take  away 
from  his  fellows  the  benefit  of  the  docu- 
ments and  proceedings  he  comes  to  inspect, 
under  the  guise  of  being  one  of  them. 
There  never  was  an  application  more  cor- 
rectly refused ;  and  I  quite  agree  that  this 
petition  must  be  dismissed,  with  costs. 


LOBDS  JUBTICBB.  "^ 

1852.  > 

Jan.  21,  22.   j 


Ex  parte  hunt,    in  re 
hunt. 
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yi  bankrupt,  having  had  his  certificate 
refused,  was  taken  in  execution,  and  lodged 
in  gaol.  The  ground  of  the  refusal  of  the 
Commissioner  was  a  fraudulent  preference 
within  the  2561^  sec^on  of  the  12  ^  13  Vict, 
c,  106 ;  hut  the  Court  of  Appeal,  being  of 
opinion  that  such  a  charge  was  not  sustained, 
granted  a  certificate  of  the  third  class,  and 
directed  the  release  of  the  bankrupt  from 
prison  on  a  given  day. 

The  facts  of  this  appeal  from  the  decision 
of  the  Commissioner,  Mr.  Ayrton,  refusing 
the  bankrupt  any  certificate  or  protection, 
were  as  follows : — 

Henry  Hunt  commenced  business,  as  a 
commission-agent,  at  Hull,  with  a  capital 
of  102.  only,  in  December  1849.  In  March 
following,  he  married  a  widow,  who  carried 
on  business  as  a  Berlin  wool  dealer,  and 
was  the  apparent  owner  of  the  stock  in 
trade.  This  stock  in  trade  was  bought 
with  monies  belonging  to  a  Mrs.  Elizabeth 
Clark,  the  mother  of  the  petitioner's  wife, 
who,  from  time  to  time,  advanced  her 
daughter  money,  amounting  to  4002. ,  to 
enable  her  to  carry  on  the  business ;  and 
the  daughter  executed  to  her  a  bill  of  sale, 
dated  the  1st  of  November,  1849,  of  the 
stock  in  trade,  as  a  security  for  8501.,  part 
of  such  amount.  In  January  1851  Mrs. 
Clark  demanded  payment  of  1402.,  part  of 
the  debt,  and  the  petitioner  not  being  able 
to  pay  the  amount,  a  bailiff  was  put  into 
possession,  whereupon  Mrs.  Hunt,  by 
direction  of  the  bankrupt,  addressed  a 
letter  to  Mrs.  Clark,  requesting  that  she 
would  consent  to  become  a  guarantee  for 
the  payment  of  a  composition  of  5«.  in  the 
pound  to  the  creditors.  She  refused  to 
become  so,  unless  she  were  paid  140/., 
part  of  the  debt,  and  said,  that  unless  it 
were  paid,  she  would  proceed  to  a  sale 
under  the  bill  of  sale.  To  this  the  bank- 
rupt agreed,  and,  on  the  25th  of  January, 
remitted  to  Mrs.  Clark  140/.,  and  she 
thereupon  consented  to  become  such  gua- 
rantee, and  to  withdraw  the  bill  of  sale, 
provided  the  creditors  would  accept  the 
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composition.  In  order  to  pay  this  1401., 
he  borrowed  of  Messrs.  I.  &  J.  Martin,  of 
Liverpool,  2202.,  on  the  security  of  the 
bill  of  lading  of  a  cargo  of  clover-seed, 
and  out  of  it  he  paid  Mr.  Oakes  30/., 
which  had  been  advanced  on  the  security 
of  goods  belonging  to  the  petitioner's 
brother,  and  to  his  solicitor,  25L  The 
petitioner  subsequently  addressed  a  cir- 
cular letter  to  his  creditors,  o£fering  them 
the  guaranteed  composition;  but,  in  the 
month  of  January  1851,  before  such  pro- 
posed arrangement  could  be  effected, 
Messrs.  Thomas  &  Robert  Raikes  filed 
a  petition  for  adjudication  of  bankruptcy 
against  him,  under  which  he  was  declared 
a  bankrupt,  owing  1,600/.,  and  not  having 
sufficient  assets  to  pay  the  expenses  of  the 
bankruptcy.  From  this  he  appealed  to 
the  Vice  Chancellor  sitting  in  Bankruptcy, 
on  the  ground  that  the  alleged  act  of 
bankruptcy  was  not  sufficient  to  support 
the  adjudication;  but  further  evidence 
having  been  adduced,  sustaining  other  acts 
of  bankruptcy,  the  Vice  Chancellor,  al- 
though doubting  whether  the  act  of  bank- 
ruptcy relied  on  by  the  Commissioner  was 
sufficient,  thought  that  the  new  affidavits 
furnished  evidence  of  an  act  of  bankruptcy 
sufficient  to  support  the  adjudication,  and 
therefore  dismissed  the  petition,  but  with- 
out costs.  Upon  an  application  for  a  cer- 
tificate, Mr.  Commissioner  Ayrton,  on  the 
ground  that  the  petitioner  had  been  guilty 
of  a  fraudulent  preference,  under  the  256th 
section,  by  the  payment  made  to  Mrs.  Clark 
and  Mr.  Oakes,  and  that  his  conduct  as  a 
trader  had  been  reckless,  refused  to  grant 
any  certificate,  and  the  bankrupt,  being 
taken  in  execution,  was  conveyed  to  Lin- 
coln Castle,  where  he  remained  at  the  date 
of  the  hearing  of  the  appeal. 

Mr,  BeiheU  and  Mr.  Kinglaht^  for  the 
petition. 

Mr.  Russell  and  Mr.  Greene,  on  behalf 
of  the  assignees,  opposed. 

Mr.  Kinglake  was  heard  in  reply. 

Lord  Justice  Lobd  Cranworth. — 
The  conduct  of  the  bankrupt  in  this  case 
b,  to  say  the  least  of  it,  most  unsatisfactory. 
It  is  not  strictly  correct  to  say  this  Court 
administers  punishment  under  the  bank- 
rupt laws ;  so  to  consider  the  act  would  be 


a  misconstruction.  The  statute  dedaiea, 
that  under  certain  stated  circumstances, 
the  bankrupt  shall  have  a  certificate  of  the 
first,  second,  or  third  class.  The  only 
discretion  left  to  the  Court  is  the  granting 
of  the  certificate,  of  what  class  it  shall  be, 
and  when  it  shall  be  granted.  If  the 
granting  of  the  certificate  is  delayed  until 
a  future  day,  its  delay  is  tantamount  to  a 
punishment,  because  the  bankrupt,  in  the 
mean  time,  is  open  to  arrest  by  the  creditor. 
That  being  so,  the  Court  will  direct  which 
certificate  shall  be  granted ;  or,  acting  still 
more  severely,  can,  as  the  Commissioner 
has  here  done,  refuse  any  certificate  at  sll. 
If  the  conduct  of  the  bankrupt  has  been 
more  or  less  culpable,  so  the  Court  will 
award  a  higher  or  lower  class  of  certificate, 
or  refuse  it  altogether.  Speaking  for  my- 
self alone,  in  justice  to  Uie  bankrupt,  I 
must  say  that  there  does  not  appear  to 
have  been  any  fraudulent  preference  in 
the  bill  of  sale,  which  was  given  to  the 
wife's  mother;  it  was  given  by  the  wife 
before  the  marriage,  and  the  mother  had 
at  one  time  a  bailiff  actually  in  possession 
of  the  goods.  It  was  an  unfortunate  cir- 
cumstance that  the  offer  of  the  5«.  in  the 
pound  was  not  accepted ;  it  does  not  ap- 
pear, nor  has  it  been  asserted,  that  the  offer 
was  not  made  bond  fide,  and  for  the  pur- 
pose of  relieving  the  bankrupt  from  his 
difficulties.  In  some  respects  the  conduct 
of  the  bankrupt  I  consider  to  be  very  un- 
satisfactory. The  system  of  commencing 
on  so  small  a  capital  as  10/.,  and  entering 
into  engagements  of  such  a  character  as 
here  appears,  is  absurd.  When  the  bank- 
rupt set  up  in  business  at  Hull,  he  styled 
himself  a  merchant,  and  might,  therefore, 
have  led  the  public  to  believe  he  was  a 
person  of  substance.  The  term  "  merchant" 
among  commercial  people  would  be  re- 
ceived in  a  sense  very  different  from  that 
in  which  it  here  ought  to  be  understood. 
Then,  in  a  little  more  than  a  twelvemonth 
the  bankrupt  appears,  for  a  person  in  his 
circumstances,  to  have  expended  in  house- 
hold matters  a  large  sum,  even  allowing 
for  a  little  latitude  on  account  of  his  having 
married  during  that  time.  On  the  whole, 
I  am  of  opinion  that  justice  will  be  done 
if  the  bankrupt  be  allowed  a  certificate  of 
the  third  class  only ;  its  issue  to  be  sus- 
pended until  the  3 1st  of  the  present  month. 
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Lord  Justice  Knioht  BRUCE.^-Whether 
the  view  taken  by  the  learned  Commis- 
sioner can  be  sustained  or  not,  I  give  no 
opinion;  neither  must  I  be  understood  as 
agreeing  with  him  in  the  reasons  for  which 
he  refused  the  bankrupt  his  certificate. 
On  the  evidence  it  appears  to  me,  as  it 
does  to  my  learned  Brother,  that  this  is 
not  a  fit  case  for  the  entire  reflisal  of  a 
certificate.  I  consider  that  the  quantum 
of  imprisonment  suffered  by  the  bankrupt 
will,  by  the  end  of  the  month,  be  sufficient 
to  satisfy  the  justice  of  the  case.  Viewing 
the  conduct  of  the  bankrupt,  as  the  Court 
does,  it  appears  to  be  open  to  the  strongest 
observation  and  the  gravest  censure.  Whe- 
ther there  has  been  a  fraudulent  preference 
or  not,  such  conduct  as  is  apparent  here 
ought  not  to  be  passed  over  without  censure 
and  punishment.  On  the  31st  of  the  pre- 
sent month  the  bankrupt  will  be  set  at 
liberty. 


^ORDS  JVSTICB&'\       _ 

1852  >         P<^rte  OXFORD,  tn  re 

March's.    /  ''"'™''°- 

Bankrupt  Law  Consolidation  Act,  1849— 
Friendly  Society— ^Treasurer, 

Money  which,  by  the  rules  of  a  friendly 
society,  ought  to  have  been  deposited  with  a 
treasurer  appointed  by  the  society,  was  paid 
directly  to  the  bankers  of  the  society.  The 
bankers  were  adjudicated  bankrupts,  and  the 
society,  under  the  167th  section  of  the  Bank' 
rupt  Act,  claimed  to  be  paid  in  fuU,  and  in 
support  of  the  claim  fled  an  affidavit,  swear^ 
ing  thai  the  bankers  were  "  employed  in  the 
office  of  treasurer:^* — Held,  that  the  pe^ 
titioners  were  not  entitled  to  payment  in 
fuU. 

This  was  the  petition  of  the  stewards  of 
a  friendly  society,  duly  enrolled,  praying 
the  reversal  of  the  decision  of  the  Commis- 
sioner, who  had  refused  to  order  the  pay- 
ment in  full  of  the  sum  of  182/.  out  of 
the  estate  of  Messrs.  Rufford,  Rufford  & 
Wragge,  bankrupts.  The  second  rule  of 
the  society  provided  for  the  keeping  of  the 
books  "  by  a  clerk,  to  be  appointed  by  a 
majority  of  the  members  ;"  and  the  third 
rule  directed  that  there  should  be  a  trea- 
surer or  treasurers,  appointed  in  like  man- 


ner as  the  clerk,  "  in  whose  hands  shall  be 
deposited  all  the  cash  belonging  to  this 
society  till  the  same  can  be  placed  out  at 
interest,"  &c.  ;  and  the  twenty-first  rule 
provided  that  "  as  soon  as  sufficient  money 
shall  be  collected,  the  same  shall  (after 
leaving  a  sufficient  sum  in  the  club  box 
to  pay  the  sick  and  other  expenses  of  the 
society)  be  deposited  in  the  hands  of  the 
treasurer  or  treasurers  of  this  society,  and 
that  the  clerk  and  two  stewards  shall  take 
the  same  to  the  bank,"  &c.  The  bankers 
were  not  appointed  treasurers.  The  pe- 
tition, and  affidavit  in  support  of  it,  stated 
that  the  bankrupts  *'  were  employed  in 
the  office  of  treasurers  of  and  in  the  said 
society,  and  they  had  in  their  hands  and 
possession  at  the  time  of  the  said  adjudi- 
cation, by  virtue  of  their  office  and  em- 
ployment," (the  sum  in  question),  "  and 
the  same  was  in  their  hands,  not  as  bankers 
of  the  society,  and  in  the  ordinary  way  of 
banking  business,  but  wholly  as  treasurers 
of  the  said  society."  It  was,  therefore, 
prayed  that  the  decision  might  be  reversed, 
and  that  payment  in  full  might  be  ordered 
out  of  the  estate. 

Mr.  Bacon  and  Mr,  Renshaw  contended, 
that  as  the  167th  section  of  the  New 
Bankrupt  Act  gave  friendly  and  other 
societies  the  right  to  payment  in  full  where 
bankrupts  who  have  been  either  appointed 
'*  or  employed"  have  money  in  their  hands, 
the  petitioners  were  entitled  to  that  pri- 
vilege. Had  the  words  of  the  new  statute 
been  confined,  as  the  old  Bankrupt  Act 
was  confined,  namely,  to  persons  '^  ap- 
pointed" to  an  office  being  bankrupt,  the 
case  would  have  been  different,  and  would 
have  been  governed,  adversely  to  the  pe- 
titioners, by  the  case  of  Ex  parte  Harris 
(1)  ;  they,  therefore,  submitted  that,  upon 
this  distinction,  and  the  wider  words  used 
in  the  new  statute,  the  legislature  intended 
persons  situated  as  were  the  petitioners  to 
have,  and  the  Court  would  give  them,  the 
privilege  of  full  payment. 

Mr.  Swanston  and  Mr.  J.  V.  Prior  ap- 
peared for  the  assignees,  but  were  not 
called  on. 

Lord  Justice  Knight  Bruce. — ^We  are 
both  very  clearly  of  opinion  that  the  bank- 

(1)  1  De  Gex,  162. 
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rupts  were  not  officers  within  the  words  of 
the  167th  section,  which  says,  ''if  any 
person  appointed  or  employed  in  any  office 
in  any  society"  estahlished  under  the 
Friendly  Societies  Acts  "  or  having  in  his 
hands  or  possession,  by  virtne  of  his  office 
or  employment,  any  monies  or  effects," 
and  so  on,  the  Court  may  order  full  pay- 
ment of  such  monies  "  which  the  bank- 
rupt received  by  virtue  of  his  said  office 
or  employment ;"  and  we  think,  therefore, 
that  there  is  no  foundation  for  the  appeal. 
It  must  be  dismissed,  and  with  costs. 


Lords  Ju8tice8."\  Ex  parte  rufford,  in  re 

1852.  f  RUFFORD. 

June  4,  5,  7i  8,  tEx  parte  wragge,  in  re 

9,  10.  J  WRAGGE. 

Bankrupt  Law  Consolidation  Act,  1849-— 
**  Conduct  as  a  Trader** — Banker — Certi^ 
ficate. 

Bankers  whOf  upon  the  enidenee  before  the 
Court,  must  be  taken  to  have  been,  and  to 
have  known  that  they  were,  deeply  insolvent, 
continued  to  receive  deposits,  and  to  issue 
notes  for  a  period  of  eighteen  months,  during 
which  time  their  assets  would  not  pay  more 
than  5s.  in  the  pound ;  on  an  adjudication 
of  bankruptcy,  the  Commissioner  for  this, 
among  other  reasons,  refused  them  any  cer-- 
tificate  or  protection.  On  appeal,  the  Court 
affirmed  the  refusal  of  certificate  on  the  above 
stated  ground,  but,  upon  the  consent  of  the 
assignees  and  of  the  opposing  creditors, 
granted  protection  to  their  persons. 

The  certificate  is  a  benefit  to  which  a 
bankrupt  may  entitle  himself  by  good  eon» 
duct. 

Whether,  after  a  refusal  of  a  certificate, 
the  grant  of  protection  is  of  any  avail  against 
the  common-law  right  of  creditors  who  do  not 
come  in  under  the  bankruptcy — quaere. 

These  were  the  petitions  of  Mr.  Francis 
Rufford  and  Mr.  Charles  John  Wragge, 
praying  that  the  decision  of  Mr.  Commis- 
sioner Balguy,  of  the  Bristol  District  Court, 
dated  the  1st  of  May  1852,  by  which  he 
had  refused  the  petitioners  their  certifi- 
cates and  protection,  might  be  reversed 
or  varied,  and  that  certificates  might  be 


granted ;  or,  if  the  Court  should  refiise,  that 
Uien  they  should  have  protection  granted 
to  them .  From  the  documentary  and  other 
evidence,  and  from  the  examination  of  the 
bankrupts  before  the  Commissioner,  the 
following  appear  to  be  the  fiicts  : — ^Before 
1840,  Mr.  Philip  Rufford  was  engaged  in 
partnership  with  his  son  Mr.  Francis  Ruf- 
ford, in  the  Bromsgrove  Bank,  and  they, 
together  with  Mr.  Charles  John  Wragge, 
carried  on,  in  partnership,  the  Stourbridge 
Bank.  Mr.  Francis  Rufford  managed  the 
Bromsgrove  Bank,  Mr.  Wragge  managed 
that  at  Stourbridge ;  Mr.  Philip  Rufford 
was  not  actively  engaged  in  either,  and  the 
adjudication  having  been  extended  to  him, 
he  had  a  third-class  certificate  granted  to 
him,  but  it  was  suspended  for  twelve 
months.  The  two  Ruffords  commenced 
business  with  a  nominal  capital  of  2,500/. 
each,  and  Mr.  Wragge  with  that  sum  in 
cash.  Among  many  speculations  in  which 
the  bankrupts  were  engaged,  were  the 
British  Alkali  Company,  which  was  in- 
debted to  the  Bromsgrove  Bank,  in  1844, 
in  67,000/.,  in  full  payment  of  which  the 
bank  accepted  from  Messrs.  Fardon  & 
Grossage  their  shares  in  that  company, 
in  the  White  Lead  Company,  and  in 
the  Disc  Engine  Company;  and  in  1851 
53,000/.  more  had  been  spentby  the  Broms- 
grove Bank  in  these  speculations,  besides 
which,  for  interest,  costs  and  charges,  this 
bank  had  a  demand,  in  respect  of  such  pro- 
perty, of  60,000/.  The  shares  of  the  Alkali 
Company  were  of  no  value ;  and  the  Disc 
Engine  produced  no  profits.  A  colliery 
proprietorship  owed  the  Stourbridge  Bank, 
in  1841,  a  large  debt,  and  the  colliery 
called  the  Churchbridge  Colliery  was  con- 
veyed to  their  bank  in  payment,  but  it  was 
worked  at  a  loss.  The  same  bank  ad- 
vanced 10,000/.  to  the  Bloxwich  Colliery 
proprietors,  and  the  debts  increased  in  1846 
to  34,000/.,  and  in  1851  to  43,000/.  The 
recklessness  of  these  speculations  formed 
a  ground  for  the  Commissioner's  judgment 
Down  to  1843  the  bankrupts  bank^  with 
Messrs.  Spooner  &  Attwood,  when  their 
account  was  closed,  the  Bromsgrove  Bank 
account  being  in  debt  40,000/.,  while  the 
Stourbridge  Bank  account  was  in  credit 
7,000/.  The  accounts  were  transferred  to 
the  house  of  Glyn,  Hallifax  &  Mills,  who, 
in  1847,  made  complaints  of  overdrawing, 
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and  Tiltimately,  in  June  1851,  they  lefiised 
to  honour  the  notes  of  the  banks,  and, 
accordingly,  Uiey  stopped  payment,  and 
the  partners  were  adjudged  bankrupts. 
The  books  of  the  banks  proved  that,  in 
the  latter  part  of  1849,  both  were  very 
deeply  insolvent,  and  so  continued  down 
to  June  1851.  Between  January  and  June 
1851  the  Bromsgrove  Bank  received  de- 
posits amounting  to  7»0002.  and  the  Stour- 
bridge Bank  to  8,500/.  The  Messrs. 
Glyn  had  a  claim  for  70,000/.,  but  they 
held  property  and  securities  covering  the 
amount;  but  for  the  general  body  of  cre- 
ditors there  was  nothing  but  the  balances 
which  were  due  to  the  two  banks.  There 
had  been  transfers  from  time  to  time  from 
one  bank  to  the  other  of  assets,  and  in 
June  1851  the  Bromsgrove  Bank  owed  the 
Stourbridge  Bank  120,000/. 

Sir  W.  P.  Wood,  Mr.  AtherUm,  and  Mr. 
Renshaw  supported  the  petitions  of  appeal, 
and  in  their  argument  distingpiished  the 
present  case  from  those  of  Ex  parte  Dom- 
ford(l\  Ex  parte  Wakefield  (2),  Ex  parte 
HoUhouse  (3),  and  Ex  parte  Martyn  (then 
recently  before  the  Court)  (4).  They  also 
cited  and  commented  on — 

Ex  parte  Jardine,  1  Fonbl.  Bankr.Rep. 

182,  and 
The  St.  Alban'8  Bank  ease.  Ibid.  84. 

Mr,  Sivanston  and  Mr.  Huddlestone 
opposed  the  appeal,  on  behalf  of  the  trade 
and  official  assignees. 

Mr.  Bacon  appeared  for  opposing  cre- 
ditors. 

^f>  W.  P.  Wood  was  heard  in  reply. 

Counsel,  in  answer  to  a  question  from 
the  Court,  said  that  the  assignees  and  the 
opposing  creditors  had  no  objection  to 
personal  protection  being  granted. 

Lord  Justice  Lord  Cranworth.— This 
is  a  very  distressing  case,  and  if  further 
consideration  would  have  been  of  any  use, 
we  would  have  taken  further  time  to  look 
at  the  examinations  used  in  evidence ;  but 
the   truth  is,  that  the  point  we  have  to 

(1)  20  Law  J.  Rep.  (n.8.)  Bankr.  7. 

(2)  17  Law  Times,  55. 

(3)  jinte,  Baokr.  3. 

(4)  This  case  will  be  found  in  a  snbsequent  page. 


decide  does  not  depend  on  a  very  nice 
construction  of  the  particular  passages  to 
which  our  attention  has  been  drawn,  but 
depends  rather  upon  those  general  prin- 
ciples which  have  been  discussed  in  the 
able  arguments  which  have  been  addressed 
to  us.  The  question  is,  whether  these 
gentlemen,  Mr.  Francis  Ru£ford  and  Mr. 
Wragge,  or  either  of  them,  are  entitled  to 
a  certificate  under  the  198th  section  of  the 
Bankrupt  Act.  The  learned  Commissioner 
having  heard  the  case,  refused  the  certifi- 
cates, and  Mr.  Francis  Rufford  and  Mr. 
Wragge  have  appealed  to  us ;  and  the  ques- 
tion is,  whether  they  have  made  out  such 
a  case  as  to  warrant  our  saying  that  the 
Commissioner  is  wrong.  It  is  our  duty,  and 
it  is  a  very  painful  one,  to  say  that  they  have 
failed  in  establishing  such  a  case ;  and  we 
think,  therefore,  that  the  Commissioner 
was  right. 

It  is  said  that  he  proceeded  on  several 
grounds,  one  of  which  was,  that  the  par- 
ties had  laid  out  money  on  improvident 
investments  as  bankers ;  but  it  is  not 
necessary  for  us  to  consider  how  far  the 
investments  were  of  such  a  character :  for, 
independently  of  that,  we  think  that  the 
bankrupts  have  not  so  conducted  themselves 
as  to  warrant  the  granting  of  a  certificate; 
that  they  have  misconducted  themselves  as 
traders,  by  g^ing  on  trading  and  receiving 
deposits  after  they  must  have  known  they 
were  utterly  and  hopelessly  insolvent.  Sir 
William  Wood  said—"  This  is  often  the 
case  with  men  who  afterwards  retrieve  their 
affairs,  and  recover  themselves;"  but  I 
hope  this  is  a  somewhat  exaggerated  repre- 
sentation, caused  by  the  sanguine  view 
which  he  takes  of  his  clients'  case :  for  I 
must  observe,  that  although  that  may  be 
sometimes  the  case,  it  woidd  be  no  justifi- 
cation for  such  conduct,  and  least  of  all  in 
the  case  of  bankers,  because  every  one 
must  know  that  the  misery  produced  in  a 
neighbourhood  by  the  failure  of  a  bank  is 
so  great  that  one  almost  shrinks  from  con- 
templating it,  and  it  appears  to  have  been 
the  case  in  the  present  instance.  The 
question  is,  did  the  bankrupts  continue  to 
carry  on  their  business  as  bankers  when 
they  must  have  known  that  they  were 
hopelessly  insolvent,  and  that  misery  and 
ruin  must  be  the  consequence  of  their  con- 
tinuing to  do  so  ?    I  think  it  is  impossible 
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to  answer  that  question  otherwise  than 
affirmatively.  At  the  time  of  the  bank- 
ruptcy there  were  assets  of  the  Stourbridge 
Bank  to  the  amount  of  4«.  in  the  pound, 
and  of  the  Bromsgrove  Bank  to  the  amount 
only  of  \s.  in  the  pound,  not  taking  into 
consideration  the  expenses  of  the  bank- 
ruptcy. So  that,  looking  at  the  facts  of 
the  case  in  the  most  favourable  light,  they 
continued  as  bankers  to  receive  deposits, 
knowing  that  if  their  whole  affairs  were 
wound  up,  there  would  not  be  more  than 
5s,  in  the  pound,  and  that,  in  my  opinion, 
is  conduct  utterly  unjustifiable.  That  was 
the  state  of  the  assets  when  the  bankruptcy 
took  place  in  1851,  and  there  was  no  great 
difference  from  the  state  of  their  assets  in 
1 849  and  at  the  time  of  the  bankruptcy. 
When  had  the  parties  a  knowledge  of  this 
state  of  affairs  ?  There  is  abundant  evi- 
dence to  shew  that  the  truth  of  the  case 
was  perfectly  manifest  to  their  minds.  In 
September  Mr.  Wragge  came  to  London,  to 
Messrs.  Glyn  &  Co.  and  had  an  interview 
with  Mr.  Glyn  and  his  solicitor,  and  Mr.  Glyn 
consented  to  make  further  advances  with 
great  reluctance,  because,  on  the  19th,  Mr. 
Wragge  writes  to  Mr.  Francis  Rufford  that 
if  Mill*— (he  was  the  junior  partner  in  the 
house  of  Glyn  &  Co.) — had  been  there, 
they  would  not  have  got  the  money.  That 
was  the  state  of  things  in  September.  On 
the  7th  of  October,  Mr.  Wragge  having 
returned  into  the  country,  and  at  the  in- 
stance of  the  Glyns,  investigated  the  state 
as  well  of  the  Stourbridge  as  of  the  other 
bank,  writes  a  letter  to  Mr.  Francis  Ruf- 
ford, in  which  he  says  '*  I  cannot  see  my 
way  without  something  important  and 
immediate  from  the  engine."  **  Engine" 
means  the  patent  right  in  the  disc  engine, 
the  result  of  which  is  always  doubtful ; 
and  to  rely  upon  that,  however  useful 
and  ingenious  the  disc  engine  might  be, 
in  order  to  make  up  the  deficiency,  was 
absurd.  An  investigation  takes  place, 
various  letters  pass  on  the  occasion,  and 
the  Glyns,  requiring  further  information, 
write  into  the  country ;  and  I  was  much 
struck  by  the  letter  of  the  12th  of  October, 
from  Mr.  Wragge  to  Mr.  Francis  Rufiford, 
saying  that  the  "  answer  to  Glyn  must 
be  written  with  great  care."  To  be  sure, 
all  letters  on  business  ought  to  be  vmtten 
with  great  care ;  and  I  cannot  help  seeing 


that  he  meant,  "  Answer  truly,  but  let  it 
be  such  an  answer  as  shall  lull  suspicion." 
It  was  an  answer  written  with  great  cxce-^ 
the  whole  truth  was  not  discovered.  It 
was  not  wgffestio  falsif  but  certainly  it  was 
suppressio  veri.  The  correspondence  goes 
on  with  Messrs.  Glyn,  and  more  assistance 
is  obtained ;  but  if,  at  that  time,  Mr. 
Wragge  had  looked  into  the  affairs  of  the 
banks,  he  would  have  known,  and  must  on 
the  evidence  be  taken  to  have  known,  that 
the  Stourbridge  Bank  owed  225,000/.,  and 
had  no  more  than  4s,  in  the  pound,  and  the 
Bromsgrove  Bank  owed  227,000/.,  and  had 
less  than  Is,  ia  the  pound  of  assets.  Hav- 
ing ascertained  that,  they  continued  to 
receive  deposits  from  rich  and  poor,  but 
with  a  perfect  knowledge  that  if  all  de- 
mands were  made  on  them  at  once  there 
was  not  the  remotest  hope  of  paying  them 
in  full.  This  state  of  things  continued  for 
a  year  and  a  half  before  the  bankruptcy; 
and  I  must  say  it  is  conduct  in  traders 
such  as  clearly  disentitles  them  to  the 
benefit  of  certificates. 

It  is  said  that  by  refusing  the  certifi- 
cates we  shall  be  placing  them  in  the  same 
category  as  the  bankrupt  in  the  case  of 
The  Si,  AlbatCs  Bank,  which  was  clearly 
a  breach  of  trust, — a  misappropriation  of 
a  bill;  and  confounding  them  with  the 
bankrupt  in  Holthouse's  case,  who  bought 
goods  on  credit  and  immediately  sold 
them  at  lower  prices,— conduct  something 
analogous  to  swindling.  In  one  sense 
this  is  all  true,  so  far  as  the  refusal  is  to 
be  regarded  as  a  punishment ;  but  this  is 
a  misfortune  incident  to  all  laws  that  par- 
take of  a  penal  character.  It  is  impossible 
that  persons  shall  not  sustain  the  same 
amount  of  punishment,  though  they  may 
not  be  precisely  equal  in  guilt.  If  this 
were  not  so,  no  murderer  could  be  hanged, 
except  for  the  worst  kind  of  murder.  If 
we  are  to  make  nice  distinctions,  and  say 
that  if  the  moral  guilt  of  one  bankrupt 
be  somewhat  less  l^an  the  moral  guilt  of 
another,  we  will  not  visit  both  alike,  we 
might  as  well  say,  in  cases  of  murder,  that 
if  one  murder  committed  is  not  of  equal 
aggravation  with^  another,— that  one  has 
circumstances  of  extenuation  which  another 
has  not, — ^y  ou  cannot  possibly  execute  any 
murderer  of  the  less  atrocious  dye.  I  do 
not  agree  to  that ;  and  to  such  an  extent 
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the  principle  must  be  carried,  if  the  appel- 
lants'  case  is  to  be  decided  on  the  evidence 
adduced.  Human  laws  cannot  make  such 
nice  distinctions,  especially  laws  relating 
or  analogous  to  criminal  justice.  But  I  do 
not  agree  that  we  have  to  inflict  a  punish- 
ment :  the  case  is,  whether  the  conduct  of 
the  parties  as  traders  is  such  as  entitles 
them  to  a  benefit  in  the  shape  of  a  certifi- 
cate, giving  them  protection  from  their 
creditors ;  it  is  rather  withholding  a  bene- 
fit from  them  which  good  conduct  might 
have  entitled  them  to,  than  awarding  to 
them  a  punishment.  I  think,  however, 
with  regard  to  this  case,  the  interests  of 
society  require  that  we  should  not  cast 
any  doubt  on  the  judgment  of  the  learned 
Commissioner,  and  that  we  ought  to  refiise 
a  certificate  to  both  these  gentlemen ;  for, 
though  distinctions  have  been  attempted 
to  be  made  between  their  cases,  and  stress 
laid  upon  the  difference  of  their  tempera- 
ments, we  cannot  go  into  those  niceties. 
I  think  it  utterly  impossible  to  believe  that 
two  persons  who  day  by  day,  and  almost 
hour  by  hour,  were  in  communication  with 
each  oUier,  by  letter  and  personally,  could 
either  of  them  be  ignorant  of  all  that  was 
known  to  the  other ;  both  of  them  must 
have  known  that  in  truth  their  affairs  were 
desperate ;  and  if  they  did  not,  they  must 
have  wilfully  closed  their  eyes  to  the  truth : 
and  I  am  much  struck  with  Mr.  Wragge's 
answers  in  his  examinations ;  for  when  he 
was  asked  as  to  the  state  of  their  affairs  in 
1849,  he  did  not  venture  to  say  that  he 
believed  that  the  banks  had  the  means  of 
paying  their  debts;  that  they  were  not, 
in  fact,  insolvent.  There  is  no  objection 
raised  on  the  part  of  the  assignees  to  pro- 
tection being  granted  to  the  bankrupts; 
and  I  am  of  opinion  we  ought  only  to 
grant  it  by  consent  as  far  as  it  can  be  made 
available.  It  is  not  necessary  to  discuss 
the  question  how  far  it  is  available.  It  is 
available  against  creditors  coming  in  under 
the  statute;  but  whether  it  may  avail 
against  the  common  law  right  of  any  credi- 
tor not  coming  in  under  the  bankruptcy, 
it  is  no  part  of  our  duty  to  speculate. 
Our  judgment  must  simply  be  to  dismiss 
the  appeal,  qualifying  the  order  in  regard 
to  protection  so  &r  as  to  shew  that  it  is 
consented  to  by  the  assignees  and  the 
opposing  creditors. 


Lord  Justice  Knight  Bruck. — Acced- 
ing, entirely,  to  what  has  just  been  said  by 
my  learned  Brother,  I  wish  to  be  distinctly 
understood  as  not  departing  from  anything 
said  or  done  by  me  in  the  cases  of  Wahe^ 
field,  Domfordf  Johnson^  and  Martyn.  If 
I  had  been  persuaded  that  there  had  been 
any  error  in  all,  or  any,  of  those  cases,  on 
my  part,  I  hope  I  should  have  been  prompt 
to  have  stated  it;  but  having,  since  the 
commencement  of  the  argument,  considered 
those  four  cases,  I  adhere  to  them  as  de- 
cided by  myself,  observing  only  in  passing 
as  to  Domford*s  case,  that  my  only  doubt 
was,  whether  he  had  not  been  too  severely 
dealt  with  by  the  Commissioner.  My 
opinion,  ultimately,  was,  that  he  was  not. 
The  present  case  is  importantly  distinguish- 
able from  each  and  every  of  those  cases. 
The  present  case  is  distinguishable  not 
only  by  the  fact  that  these  gentlemen  were 
bankers  in  a  populous  neighbourhood,  but 
also  on  other  grounds.  The  bankruptcy 
happened  in  June  1851,  and  it  is  not 
necessary  to  go  further  back  with  the  his- 
tory of  these  gentlemen,  or  the  banks,  than 
the  autumn  of  1849,  and  I  do  not  think 
that  it  would  be  of  any  advantage  to  the 
bankrupts  to  go  further  back.  Commenc- 
ing at  that  period,  I  have  to  ask  myself 
these  questions.  '*  Is  it,  oris  it  not,  clearly 
proved  that,  in  the  autumn  of  1849  these 
parties  then  were,  on  a  just  and  reasonable 
view  and  estimate  of  their  assets  and  lia- 
bilities, deeply  insolvent?"  On  the  evi- 
dence, that  question  can  only  be  answered 
in  the  a£Srmative.  Again,  "  Did  they,  at 
that  time,  know  the  state  of  their  affairs, 
and  that  they  were  insolvent?"  It  may 
be  a  proper  question  to  consider,  what  was 
their  own  estimate  of  the  state  of  their 
assets ;  might  they  not  have  supposed  the 
state  of  their  assets  more  favourable  than 
it  was?  I  cannot  answer  that  question 
favourably  to  the  petitioners.  They  knew 
no  other  word  could  represent  their  affairs 
than  "  insolvency."  But  they  might  say 
it  was  only  a  temporary  insolvency,  and 
that  they  might  reasonably  hope  for  im- 
provement in  the  state  of  their  assets,  and 
for  assistance  from  their  friends,  excusing, 
if  not  justifying,  their  continuing  to  trans- 
act business.  However,  from  the  state- 
ment in  the  books  and  other  evidence,  as 
rational  men  they  could  not,  and,  in  point 
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of  fact,  tbey  did  not,  consider  their  situation 
as  one  of  hope.  This,  then,  was  their 
situation  in  1849.  They  continued,  how- 
ever, to  carry  on  business,  to  issue  notes, 
and  to  receive  deposits  from  rich  and  poor 
till  1851.  Then,  it  is  to  be  asked,  "  Did 
their  position  in  that  interval  improve?" 
The  answer  upon  the  evidence  is,  **  It  did 
not ;"  and  this  includes  in  it  the  fact  that 
they  were,  during  the  whole  of  that  time, 
trading  while  deeply  insolvent.  Consis- 
tently, then,  with  the  gentler  estimate  of 
their  conduct  which  any  man  would  wish 
to  take,  and  attributing  it  to  fear  of  ex- 
posure,— to  the  dislike  which  most  men 
have  of  looking  at  what  is  disagreeable,*- 
to  the  weakening  nature  of  difficulties,-— 
these  gentlemen  went  on.  It  is  not  neces- 
sary to  characterize  their  conduct  by  any 
harsh  term,  for  who  in  a  state  of  success 
and  prosperity  shall  venture  to  say  what 
would  be  his  own  conduct  under  similar 
circumstances  ?  "  Let  him  who  standeth, 
take  heed  lest  he  fall."  Still,  the  interests 
of  society  at  large  preclude  the  exercise  of 
any  private  feelings,  and  require  that  such 
conduct  should  be  marked  with  reprehen- 
sion ;  and  we  have  no  doubt  that  we  are 
acting  rightly  in  affirming  the  decision 
of  the  learned  Conunissioner,  of  the  cor- 
rectness of  whose  judgment  no  doubt 
ought  to  be  entertained.  Let  the  appeal 
be  dismissed ;  but,  the  assignees  and  op- 
posing creditors  consenting,  let  the  bank- 
rupts have  protection.  My  own  impres- 
sion is,  that  protection  will  be  available 
for  all  purposes  ;  although  I  do  not  bind 
myself  to  that  expression  of  opinion. 

Mr,  SwansUm  applied  for  the  costs  of 
the  assignees  to  be  paid  out  of  the  estate. 

Mr*  Bacon  made  a  similar  application  as 
to  the  costs  of  the  opposing  creditor. 

After  some  discussion  on  the  latter  point, 
an  order  was  made  for  the  payment  of  the 
assignees'  costs  out  of  the  estate,  and,  the 
assignees  not  opposing,  for  the  payment  of 
501.  out  of  the  estate  for  the  opposing 
creditor's  costs. 


LoBDS  JuancBs.^    „ 

18«>2  V  POrte  SHERLOCK,  fJI  Yt 

July  28.       3  -HKBLOCK. 

Bankrupt  Law  Cansolidaiion  Act,  1849, 
s.  198. — Certificate  Meeting, 

The  Commis9ianer  has  authorUy  under 
the  \9%th  section  of  the  act  to  appoint  a 
sitting  for  the  consideration  of  the  grant 
of  a  certificate  to  a  bankrupt,  although  the 
bankrupt  does  not  make  the  appUcation 
himself 

In  this  case  Mr.  Commissioner  Steven- 
son had  refused  the  bankrupt  his  certi- 
ficate, and  also  refused  him  protection; 
and  the  case  came  before  the  Court,  in  the 
form  of  an  appeal  from  his  decision.  The 
only  point,  however,  worth  notice  turned 
on  the  question,  whether  the  Commissioner 
had  jurisdiction  under  the  statute,  12  &  13 
Vict.  c.  106.  s.  198,  to  appoint  a  meeting 
for  the  consideration  of  the  grant  of  the 
certificate,  without  the  bankrupt's  own 
application  for  the  same. 

Mr.  Swanston  and  Mr,  Renshaw^  for  the 
petition  of  appeal, — Independently  of  the 
merits  of  this  case,  the  decision  of  the 
Commissioner  cannot  stand,  because  he 
had  no  jurisdiction  to  call  the  meeting  for 
the  consideration  of  the  question  of  the 
grant  or  refusal  of  the  certificate  to  this 
bankrupt.  This  meeting  was  held  not 
only  without  the  application  of  the  bank- 
rupt, but  was  held  against  the  argument 
and  protest  of  both  his  attorney  and  his 
counsel.  The  certificate  is  a  privilege,  and 
has  been  so  treated  by  this  Court  in  some 
recent  cases,  and  if  the  bankrupt  does  not 
seek  to  have  the  benefit  of  it,  or  does  not 
esteem  it  a  benefit,  the  Commissioner  pos- 
sesses no  authority  to  call  a  meeting  in  order 
to  thrust  that  benefit  upon  him ;  and  if  that 
be  so,  surely  he  has  no  jurisdiction  to  call 
a  meeting,  and  thereat  refuse  the  bankrupt 
what  he  does  not  ask.  The  question  turns 
upon  the  true  construction  of  the  d9th 
section  of  the  5  &  6  Vict.  c.  122.  and  the 
12  &  13  Vict.  c.  106,  the  Bankrupt  Law 
Consolidation  Act,  1849,  taken  together. 
The  latter  statute  repealed  the  former 
act.  By  the  39th  section  of  the  5  &  6 
Vict.  c.  122.  s.  39.  it  is  enacted,  *'  That  it 
shall  be  lawful  for  the  Court  auUioiixed  to 
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act  in  the  prosecution  of  any  fiat  in  bank- 
ruptcy already  issued  or  hereafter  to  be 
issued,  on  the  application  of  the  bankrupt 
named  in  such  fiat,  to  appoint  a  public  sit- 
ting for  the  allowance  of  such  certificate,  of 
the  purport  whereof  twenty-one  days'  notice 
shall  be  given  in  the  London  Gazette  and 
to  the  solicitor  of  the  assignees  ;  and  at 
such  sitting  any  of  the  creditors  of  such 
bankrupt  may  be  heard  against  the  allow- 
ance of  such  certificate ;  but  it  shall  not  be 
requisite  for  such  certificate  to  be  signed 
by  any  of  the  creditors  of  such  bankrupt ; 
and  such  Court,  having  regard  to  the  con- 
formity of  the  bankrupt  to  the  laws  re- 
lating to  bankrupts,  and  to  the  conduct 
of  the  bankrupt  as  a  trader  before  as 
well  as  after  his  bankruptcy,  shall  judge  of 
any  objection  against  allowing  such  certi- 
ficate ;  and  either  find  the  bankrupt  entitled 
thereto,  and  allow  the  same,  or  refuse  or 
suspend  the  allowance  thereof,  or  annex 
such  conditions  thereto  as  the  justice  of  the 
case  may  require :  Provided  always,  that  no 
certificate  shall  be  such  discharge  unless 
such  Court  shall,  in  writing  under  hand 
and  seal,  certify  to  the  Court  of  Review 
that  such  bankrupt  has  made  a  full  discovery 
of  his  estate  and  effects,  and  in  all  things 
eonformed  as  aforesaid,  and  that  there 
does  not  appear  any  reason  to  doubt  the 
truth  or  fullness  of  such  discovery,  and 
unless  the  bankrupt  make  oath  in  writing 
that  such  certificate  was  obtained  fiiirly 
and  without  fraud,  and  unless  the  allow- 
ance of  such  certificate  shall,  after  such 
oath,  be  confirmed  by  the  Court  of  Review, 
against  which  confirmation  any  of  the  cre- 
ditors of  the  bankrupt  may  be  heard  before 
such  Court."  Then,  to  turn  to  the  198th 
section  of  the  Bankrupt  Law  Consolidation 
Act,  it  wOl  be  found  as  follows,  ''That 
forthwith  after  the  bankrupt  shall  have 
passed  his  last  examination,  the  Court 
shall  appoint  a  public  sitting  for  the  allow- 
ance of  his  certificate  (whereof  and  of  the 
purport  whereof  twenty-one  days'  notice 
shall  be  given  in  the  London  Gazette  and 
to  the  solicitor  of  the  assignees),  and  at 
such  sitting  the  assignees  or  any  of  the 
creditors  of  such  bankrupt  who  shall  have 
given  to  the  Registrar  of  the  court  three 
clear  days'  notice  in  writing  of  his  inten- 
tion to  oppose,  may  be  heard  against  the 
allowance   of   such   certificate;    and   the 
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Court,  having  regard  to  the  conformity  of 
the  bankrupt  to  the  law  of  bankruptcy, 
and  to  his  conduct  as  a  trader  before  as 
well  as  after  his  bankruptcy,  and  whether 
the  allowance  of  such  certificate  be  opposed 
by  any  creditor  or  not,  shall  judge  of  any 
objection  against  allowing  such  certificate, 
and  either  find  the  bankrupt  entitled 
thereto,  and  allow  the  same,  or  reftise  or 
suspend  the  allowance  thereof,  or  annex 
such  conditions  thereto  as  the  justice  of 
the  case  may  require."  Now,  although 
according  to  the  39th  section  of  the  re- 
pealed statute,  5  &  6  Vict.  c.  122,  it  is 
enacted  expressly  that  the  application  for 
the  certificate  must  be  made  by  the  bank- 
rupt himself,  and  there  is  not  the  same 
enactment  in  the  198th  section  of  the 
Bankrupt  Law  Consolidation  Act,  still, 
upon  a  fair  construction  of  that  section,  it 
was  evidently  contemplated  by  the  legis- 
lature that  the  certificate  meeting  should 
be  held  only  on  his  application.  In  the 
last  act  it  is  enacted  that  notice  of  the  sit- 
ting on  the  allowance  of  the  certificate  is 
to  be  given  to  the  solicitors  of  the  assig- 
nees, and  the  assignees  and  the  creditors 
are  to  give  to  the  Registrar  three  days' 
notice  of  their  intention  to  oppose  the 
allowance  of  the  certificate ;  but  nothing  is 
said  about  notice  being  given  to  the  bank- 
rupt, the  person  most  interested  in  the  pro- 
ceeding —  an  omission  which  evidently 
shews  that  it  was  considered  by  the  legis- 
lature that  he  was  to  take  the  initiative  in 
calling  the  meeting.  Notice  to  him  was 
unnecessary,  and  if  it  were  not  so  it 
might  lead  to  very  great  injustice.  The 
certificate  is,  as  already  has  been  said 
by  one  of  your  Lordships,  a  privilege 
to  be  conferred  upon  bankrupts  in  cer- 
tain cases,  and  it  would  be  no  hard- 
ship to  the  creditors  that  the  question 
of  the  certificate  should  not  be  taken 
into  consideration,  because  by  the  bank- 
rupt remaining  without  his  certificate,  all 
his  property,  and  he  himself  personally, 
would  be  liable  to  their  demands.  On 
the  other  hand,  a  Commissioner  had  no 
authority  to  call  a  meeting  for  the  pur- 
pose of  granting  or  refusing  a  certificate, 
which  the  bankrupt  did  not  ask,  and  when, 
perhaps,  actuated  by  honest  notions,  he 
might  desire  that  his  liabilities  should  re- 
main undiminished. 


88 


CASES  IN  BANKRUPTCY : 


[Nbw  Sbbics 


Mr,  Bacon  and  Mr.  Speedy  for  the  as- 
signees, were  not  called  on. 

Lord  Justice  Knight  Bruce. — The 
opinion  of  both  of  us,  on  the  true  con- 
struction of  the  198th  section  of  the  Bank- 
rupt Law  Consolidation  Act,  especially 
when  compared  with  the  39th  section  of 
the  statute  5  &  6  Vict.  c.  122, — and  I  will 
say,  independently  of  that  statute, — ^is,  that 
the  bankrupt's  application  is  not  necessary 
to  give  the  Commissioner  jurisdiction ; 
that  is  our  opinion  on  the  question  of  the 
Commissioner's  jurisdiction. 


Lords  Justices 

1852. 

June  30 ; 

July  8,  10. 


Ex  parte  dupaur,  in  re 

DUFAUR. 


Bankrupt  Law  Consolidation  Act^  1849 
— Trading — Scrivener  • 

A  solicitor  was  adjudicated  bankrupt 
as  a  scrivener^  on  evidence  clearly  esta^ 
hlishing  the  fact;  on  appeal  against  the  ad-' 
judication^  he  was  examined,  and  the  Court 
being  satisfied  that,  upon  the  additional  evi~ 
denee,  he  was  not  a  scrivener  within  the 
meaning  of  the  bankrupt  law,  annulled  the 
adjudication;  the  Lord  Chief  Justice  ex- 
pressing  his  agreement  in  the  decision  only 
on  the  authority  of  cases  determined  by 
Lord  Eldon  and  Lord  Chief  Justice  Gibbs. 

The  bankrupt  in  this  case,  Mr.  Antonine 
Dufaur,  carried  on  business,  in  partner- 
ship with  Mr.  Blakeney,  down  to  March 
1851,  when  it  was  dissolved.  On  the 
22nd  of  May  1852  a  petition  was  presented 
by  Timothy  Fogarty  and  Julia  Regan, 
for  an  adjudication  against  him ;  and,  on 
the  26th  of  the  same  month,  he  was  ad- 
judged a  bankrupt.  On  the  2nd  of  June 
the  bankrupt,  by  his  solicitor,  appeared 
before  Mr.  Commissioner  Fonblanque,  to 
shew  cause  against  the  adjudication,  when 
the  cause  was  disallowed,  and  the  adjudica- 
tion confirmed.  The  bankrupt  cQd  not 
submit  or  tender  himself  for  examination 
before  the  Commissioner.  The  case  now 
came  before  this  Court,  on  a  petition  of 
the  bankrupt,  alleging  that  he  was  not  a 


trader,  within  the  true  intent  and  meaning 
of  the  bankrupt  laws,  and  that  the  decision 
of  the  Commissioner  was  erroneous,  for 
that  the  adjudication  was  invalid,  on  the 
ground  that  the  proof  of  the  trading  was 
insufficient  to  support  it,  and  it  prayed 
that  the  adjudication  might  be  annulled. 

The  evidence  on  which  the  adjudication 
was  made  was  that  of  H.  Stanley,  who  had 
been  managing  clerk  of,  and  F.  W.  Dolman, 
who  had  been  articled  to,  the  bankrupt. 
The  former  deposed  that,  from  1843  to 
1847,  Dufaur  exercised  the  trade,  business, 
or  profession  of  a  money-scrivener,  receiv- 
ing other  men's  monies  and  estate  into  his 
trust  or  custody,  and  making  merchan- 
dise thereof;  and  sought  and  endeavoured 
to  get  his  livelihood  thereby,  aa  others 
of  the  same  trade  or  business  usually 
do;  that  the  business  of  Dufaur,  and  of 
Blakeney,  his  partner,  consisted  for  &e 
most  part  of  the  procurement  and  advance 
of  monies  by  way  of  mortgage  and  an- 
nuity, and  occasionally  for  the  discount  of 
bills  of  exchange,  for  parties  introduced  to 
Dufaur,  as  requiring  advances  of  monies : 
that  Dufaur  so  applied  monies  in  his  hands, 
and  which  were  entrusted  to  him  for  the 
purpose  of  finding  securities  for  the  same : 
that  among  several  of  such  parties  so  en- 
trusting their  monies,  were  a  Mrs.  Browne, 
and  Messrs.  Basham  &  Blakeney,  the 
trustees  of  Mr.  and  Mrs.  Browne's  settle- 
ment, a  Mr.  Cross,  and  a  Mr.  Williams,  and 
others.  The  deponent  then  proceeded  to 
set  out  items  of  a  bill  of  costs,  for  one  par- 
ticular mortgage  transaction,  partly  aa  fol- 
lows :  "  attending  Mr.  S.  jnn.,  with  refer- 
ence to  the  trust  fund,  and  raising  of 
2501.  thereon,"  and  *'  upon  Mr.  6.  Hunter, 
who  agreed  to  advance  the  same.  Drawing 
memorandums,"  &c.,  (this  loan  went  ofif). 
''Attending  upon  Mr.  S.  sen.,  who  pro- 
posed that  5301.  should  be  raised  by  way  of 
mortgage,  to  pay  off,  &c.,  and  b^ged  me 
to  vnite  to  Mr.  S.  jun.  folly  thereon,  ex- 
planatory of  the  proposed  transaction,  and 
for  his  assent."  "  Attendances  on  Messrs. 
Basham  &  Blakeney,  proposing  secniity 
to  them  for  550/,,  when  they  agreed  to 
advance  the  money,  provided  the  security 
was  unobj  ectionable. ' '  *'  Attending  in  the 
city  to  sell  out  stqck." 

Mr.  Dolman  deposed  at  the  outset  in 
the   same   technical  manner;    and   then 
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said,  "DofauT  has  been  in  the  constant 
practice  of  receiving  the  monies  of  par- 
ties, the  same  being  lodged  in  his  hands 
by  clients  and  others,  for  the  purpose 
of  being  invested  in  securities,  and  for 
the  purpose  of  finding  securities  for  the 
same,  and  upon  the  money  being  invested 
he  has  charged  not  only  for  the  mort- 
gage deed  and  conveyancing  part  of  the 
business,  but  also  certain  fees,  bonuses, 
or  compensation  for  such  procurement  of 
the  said  monies ;  but,  in  particular,  the  said 
Dufaur  has  invested  monies  entrusted  to 
him,  placed,  or  left  in  his  hands  by  Dr.  £. 
Blakeney,  and  a  Mrs.  Mary  Browne,  for 
the  purpose  of  being  invested  in  securities." 
♦  •  *  "  That  Dufaur,  in  an  affidavit  he 
made  in  April  1851,  swore  that  he  and 
his  partner  had  been  for  the  last  four  years 
concerned  for  the  said  Mrs.  Browne,  in 
investing  her  money  on  mortgages,  or 
other  securities ;  and  that,  in  the  course  of 
such  employment,  they  had  recommended 
various  investments  to  her,  all  of  which 
had  been  accepted  by  her,  and  that  she 
had  from  time  to  time  left  it  to  Dufaur 
and  his  partner  to  find  fresh  securities  for 
such  sums  of  money  as  might  be  paid  off. 
That  in  answer  to  a  letter  from  Dufaur  to 
her,  dated  the  ISth  of  August  1850,  in- 
forming her  of  one  sum  of  money  having 
been  paid  off,  and  that  another  would  be 
so  soon,  she  wrote  on  the  4th  of  Sep- 
tember, saying,  '  I  shall  feel  obliged  by 
your  investing  the  money  for  me  in  any 
way  you  may  think  desirable.'  That 
500/.,  or  thereabouts,  was  agreed  by  Dufaur 
and  his  partner  to  be  advanced  on  behalf 
of  Mrs.  Browne  to  Lieut.  Newenham." 
This  deposition  also  referred  to  various 
accounts  and  bills  of  costs. 

In  theicourse  of  some  disputes  between 
Dufaur  and  Dolman,  and  of  an  investigation 
of  the  matters  relating  to  Mrs.  Browne,  it 
had  been  asserted  that  the  consent  of  Mrs. 
Browne  was  obtained  to  the  loan  of  500/. 
to  Lieut.  Newenham,  and  she  made  an 
affidavit  in  the  Court  of  Queen's  Bench 
as  follows :  "  25th  of  April  1851.  She  has 
never  been  consulted,  either  by  the  said 
Dufaur  or  Blakeney,  on  the  subject  of  a 
proposed  advance  of  any  portion  of  her 
monies  to  Lieut.  Newenham  :  no  mention 
has  ever  been  made  by  either  of  them  of 
such  advances  being  required  or  contem- 
plated, nor  have  the  particulars  or  nature 


of  any  interest  or  property  whatever, 
proposed  as  a  security  for  the  loan  of 
500/.  or  any  other  sum  of  money,  by  the 
said  Lieut.  Newenham,  been  at  any  time 
mentioned  to  her;  and,  further,  that  had 
any  such  proposal  been  made  to  her  she 
should  most  distinctly  and  peremptorily 
have  declined  to  assent  to  any  such  appli- 
cation of  her  monies."  This  affidavit  was 
read  in  evidence  by  the  consent  of  the 
petitioner,  to  save  the  expense  of  an  oral 
examination. 

The  affidavit  of  Dufaur  stated  his 
having  been  for  twenty-one  years  past 
in  practice  as  an  attorney  and  solicitor; 
that  he  never  exercised  the  trade,  &c. 
(a  denial  of  the  technical  passages  in 
Stanley's  and  Dolman's  depositions) ; 
that  his  business  consisted  of  the  usual 
business  of  an  attorney  and  solicitor, 
namely,  that  of  conducting  affairs  in  com- 
mon law,  chancery,  conveyancing,  and 
aU  other  branches  of  his  profession ;  that 
some,  but  not  the  most  part  of  his  business 
consisted  in  the  preparation  of  mortgages 
and  annuities  granted  to  clients;  that 
he  had  not,  since  1844,  been  in  the  habit 
of  procuring  the  discount  of  any  bills  of 
exchange  or  promissory  notes  for  clients  or 
any  other  persons,  but  &c.  (then  followed 
an  admission  of  two  instances);  that  he 
had  not,  since  1844,  invested  any  client's 
money,  or  any  part  thereof,  in  the  discount 
of  any  bills  of  exchange  or  promissory 
notes,  but,  on  the  contrary,  had  most 
studiously  avoided  doing  so ;  that  monies 
had  not  been  entrusted  to  him,  nor  to  him 
and  his  late  partner,  for  the  purpose  of 
finding  securities  for  the  same:  he  had 
never  advanced  the  monies  of  Mrs.  Browne, 
(repeating  the  names,)  nor  the  money  of 
any  other  client  by  way  of  mortgage  or 
annuity,  without  first  communicating  to 
them  the  nature  of  the  security  on  which 
he  proposed  to  advance  the  same,  and  pro- 
curing their  sanction,  authority,  and  con- 
sent thereto.  The  siffidavit  then  entered 
into  a  full  explanation  of  several  particular 
matters,  and,  in  each  case,  stated  the 
assent  of  the  lender  to  the  security,  and 
contained  the  following  passage :  "I  say 
that  the  statement  in  the  examination  of 
F.  W.  Dolman,  sworn  in  this  matter,  that 
I  have  been  in  the  constant  habit  of  re- 
ceiving the  monies  of  parties,  &c.,  (follow- 
ing the  words  of  the  deposition)  is  utterly 
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untrue ;  for  I  say  I  have  never  had  money 
lodged  in  my  hands,  by  clients  or  others, 
for  the  purpose  of  finding  securities  for  the 
same." 

In  one  of  the  accounts, — No.  6,  "  capital 
account,"  on  which  reliance  was  placed  as 
proving  that  money  was  placed  in  Dufaur 
&  Blakeney's  hands,  for  the  purpose  of 
investment,  at  their  discretion,  were  items 
such  as  these : — 

To  lums  of  money  drawn  out  by  Mr. 

Blakeney,  for  his  own  private  pur-     £     t,    d, 

poses,  between,  &c.«  out  of  1,202/. 

Ss.\d, 187  14    6 

To  Best's  mortgage   200    0    0 

To  Regan  &  Fogarty,  in  part  of  600/. 

agreed  to  be  advanced  to  them  on 

mortgage 420       0  0 

To  Mitchell,  in  part  of  800/.  agreed 

to  be  advanced  to  bim  on  mortgage  411  0  0 
To  Newenham,  in  part  of  550/.  agreed 

to  be  advanced  to  him  by  way  of 

annuity   420    0    0 

On  the  other  side  of  the  account  ap- 
peared, among  others,  these  items : — 

£  *.  d. 

By  cash,  Salamans    1,202  S     1 

By  cash,  Beaver     200  0    0 

By  cash,  Stevens    250  0    0 

By  cash,  Rymer     400  0    0 

Mr.  Dufaur  was  examined  and  cross- 
examined  at  great  length,  and  in  the  course 
of  it  he  explained  this  to  he  that  Dufaur  & 
Blakeney  had  received  monies  belonging 
to  Mrs.  Browne,  which  had  been  lent  on 
mortgage,  and  upon  being  paid  off  by 
Beaver,  Stevens  and  Rymer,  the  amounts 
were  paid  to  Dufaur  &  Blakeney  as  the  so- 
licitors of  Mrs.  Browne.  As  to  the  item 
1,202/.  39.  Id.  and  the  187/.  14s.  M,  as 
drawn  out  by  Mr.  Blakeney,  Mr.  Dufaur 
accounted  for  it  thus :  Mrs.  Browne  was 
present  when  Salamans  paid  the  money, 
and  requested  her  solicitors  to  put  the 
money  for  safe  custody  into  their  bankers', 
which  they  did,  and  the  187/.  145.  6i/.  was 
drawn  out  by  Mr.  Blakeney,  the  partner, 
upon  some  understanding  or  agreement 
(unknown  to  him,  Dufaur,)  between  him 
and  Mrs.  Browne,  they  being  brother  and 
sister.  The  1,202/.  3«.  \d.  was  never  in 
tbe  hands  of  the  firm  for  any  other  pur- 
pose than  for  safe  custody,  Mrs.  Browne 
not  having  any  banker.  He  also  swore 
that  on  every  occasion  when  he  advanced 
money  for  a  client,  he  had  the  authority 
of  that  client  to  lend  it  on  a  particular 
security.    Mr.  Dolman  was  also  examined. 


and  swore  that  while  in  Dufiuir*t  office  he 
knew  the  nature  of  his  business,  and  that 
his  chief  business  was  to  procure  money 
'*  for  money  agents,*'  that  is,  ''  for  persons 
who  are  employed  to  borrow  money."  In 
the  bills  of  costs  relating  to  Mrs.  Browne's 
money,  it  appeared  that  the  only  chaiges 
made  by  Mr.  Dufaur  were  the  usual  soli- 
citor's charges.  In  one  or  two  particular 
instances  in  the  bills,  charges  for  commis- 
sion on  the  receipt  of  rents  appeared  to 
have  been  made.  The  decision  of  the 
Court  is  founded  on  the  case  of  Mrs. 
Browne,  and  therefore  the  other  cases  re- 
ferred to  in  the  evidence  are  omitted  here. 

Mr,  SwansUm  and  Mr.  Bagshawe^  for 
the  appeal.— In  order  to  support  the  ad- 
judication of  the  Commissioner,  it  must  be 
shewn  that  the  alleged  bankrupt  was  a 
scrivener  when  the  petitioning  creditors* 
debt  was  contracted  in  1849;  and  beyond 
this,  it  must  be  shewn  that  scrivening  was 
a  general  course  of  dealing  of  Mr.  Dufaur. 
Did  Mr.  Dufaur,  according  to  the  defini- 
tion in  the  statute  6  Geo.  4.  c.  16,  and  con- 
tinued by  the  present  bankrupt  law,  "  re* 
ceive  other  men's  monies  or  estates  into  his 
trust  or  custody"  ?  Upon  the  evidence  he 
most  unquestionably  did  not.  That  he  was 
not  a  '*  genuine  scrivener"  is  plain,  for  we 
learn  from  the  Lord  Chief  Justice  Gibbs, 
in  the  case  of  Adams  v.  Malhin{\\  that 
the  last  of  that  class  was  one  Jack  Ellis, 
a  contemporary  of  Dr.  Johnson.  Then,  was 
he  an  attorney  employed  by  his  clients 
not  simply  in  his  character  of  attorney, 
but  as  a  money  agent,  to  invest  their 
money  upon  securities  at  his  own  discre- 
tion ?  Assuredly  not.  Mr.  Dufaur's  evi- 
dence disproves  this  in  his  explanation  of 
Account  No.  6,  and  the  very  items  relied 
on  in  the  depositions  on  which  the  adjudi- 
cation was  made  disprove  instead  of  sup- 
port it.  What  Mr.  Dufaur  was,  was  an 
attorney  who  received  money  as  a  channel 
to  convey  it  from  Mrs.  Browne  and  other 
persons,  to  lend  it  to  other  persons,  making 
his  charges  as  an  attorney,  and  in  some 
instances,  charging  commission,  yet  cer- 
tainly not  a  scrivener;  for,  as  the  Lord  Chief 
Justice  said  in  the  before-mentioned  case, 
"  this  is  only  having  incidentally  on  par- 
ticular occasions  the  money  of  his  clients 

(1)  8Campb.5a9. 
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to  lay  oot  for  them."  In  every  case  it  is 
to  be  ascertained  whether  the  business 
transacted  was  incidental  to  the  character 
of  an  attorney,  or  distinct  from  it ;  for  to 
constitute  him  a  scrivener,  the  attorney 
must  get  the  money  into  his  hands  in  a 
course  of  trading,  and  it  is  impossible  to 
deny  that  Mr.  Dufaur  did  not  receive 
monies  in  any  such  manner  as  trading,  or 
to  deny  that  he  did  transact  the  business 
in  his  character  of  an  attorney. 

Ex  parte  Bath,  Mont.  82. 

Malkin  v.  Adams,  2  Rose,  28 ;  2  Ves. 
&B.  31. 

Ex  parte  Paterson,  1  Rose,  402. 

Hutchinson  v.  Gasctngne,  Holt,  507. 

Mr*  Bacon  and  Mr.  Cooke  were  for  the 
opposing  creditors,  and  the  official  and 
trade  assignees. 

July  10. — ^LoRD  Justice  Lord  Cran- 
woRTH. — Mr.  Antonine  Dufaur,  a  solicitor 
of  many  years'  standing  and  practice,  being 
adjudicated  a  bankrupt  as  a  scrivener 
within  the  meaning  of  the  bankrupt  law, 
appeals  from  the  decision  of  Mr.  Commis- 
sioner Fonblanque,  who  has,  upon  the 
evidence  before  him,  so  adjudicated.  That 
evidence  was  of  two  clerks  who  had  been 
in  Mr.  Dufaur's  employ,  and  who  said 
what,  if  true,  was  conclusive,  and  left  the 
Commissioner  no  alternative.  It  is  to  be 
remarked  that  Mr.  Dufaur  did  not  tender 
himself  for  examination  before  the  Com- 
missioner, and  doubtless  if  he  had,  that 
learned  person  would  have  taken  his  ex- 
amination, and  he  now  demurs  to  the  result 
of  the  evidence.  The  evidence  which  was 
before  the  Court  below,  as  to  the  practice 
of  scrivening  was,  as  I  before  observed,  the 
testimony  of  two  clerks  who  were  formerly 
in  the  service  of  Mr.  Dufaur,  and,  if  their 
evidence  is  to  be  relied  upon,  no  doubt  the 
practice  of  scrivening  witiiin  the  meaning 
of  the  bankrupt  law  is  made  out.  The 
question  is,  whether  the  evidence  of  these 
two  persons  is  to  be  relied  upon  ?  They 
say  tiiat  the  general  practice  of  Mr.  Du- 
£iiur*8  business  was  the  receipt  of  monies 
from  clients,  and  the  laying  of  it  out  upon 
securities  at  his  discretion,  and  from  time 
to  time,  as  he  found  convenient  opportunity. 
But  their  evidence  is  general,  not  specific, 
excepting  to  a  certain  extent  as  to  the 


dealings  with  the  monies  of  Mrs.  Browne. 
This  Court  is  not  at  liberty  to  rely  upon 
general  allegations,  unsupported  by  specific 
fiicts  or  instances.  If  such  general  evi- 
dence were  to  be  relied  on,  no  doubt  can 
be  entertained  that  Mr.  Dufaur  is  a  scri- 
vener who  receives  other  persons*  money 
into  his  custody  or  trust  in  the  manner 
stated  in  the  bankrupt  law.  The  trade  of 
a  scrivener  has  ceased  in  this  country  for 
two  or  three  centuries,  and  it^  business  is 
now  divided  between  bankers  and  brokers. 
As  bankers  are  now  by  statute  declared  to 
be  within  the  operation  of  the  bankrupt 
law,  it  never  matters  whether  a  banker 
has  traded  as  a  scrivener  or  not;  but  as 
attomies,  as  such,  are  unquestionably  ex- 
cluded from  the  operation  of  the  bankrupt 
law,  it  is  frequently,  as  in  the  present  case, 
very  important  to  see  whether  an  attorney 
who  is  sought  or  seeks  to  be  made  a  bank- 
rupt can  be  so  made  by  the  fiict  of  his  acts 
of  scrivening.  In  the  case  of  Adafns  v. 
Malkin,  it  was  said  by  Chief  Justice  Gibbs, 
'*  At  the  present  day,  the  banker  occupies 
one  department  of  the  business  of  the  scri- 
vener, by  being  the  depository  of  the 
money,  and  the  attorney  the  other,  by 
drawing  the  securities.  The  banker  would 
not  be  an  attorney,  though  he  were  occa- 
sionally to  fill  up  bonds  fbr  his  customers  ; 
nor  does  the  attorney  become  a  money 
scrivener,  though  on  particular  occasions 
he  incidentally  has  the  money  of  his  clients 
to  lay  out  for  them.  In  order  to  make 
a  man  a  money-scrivener,  he  must  carry  on 
the  business  of  being  trusted  with  other 
people's  monies  to  lay  out  for  them  as 
occasion  offers.  It  is  not  being  sent  with 
the  money  of  his  client,  or  receiving  it 
from  the  person  with  whom  his  client  may 
have  previously  contracted,  that  will  make 
an  attorney  a  money-scrivener.  In  that 
part  of  the  transaction,  he  is  no  more  than 
a  person  employed  to  fetch  and  carry. 
Having  negotiated  the  loan,  and  drawn  the 
deeds,  his  happening  to  receive  and  pay 
the  money  is  incidental  to  his  business  of 
an  attorney.  Nor,  if  on  one  or  two  occa- 
sions money  were  deposited  with  him  to 
lay  out,  would  that  constitute  him  a  money- 
scrivener.  He  must  be  carrying  on  gener- 
ally the  business  of  a  money  -  scrivener. 
That  must  be  part  of  his  known  occupa- 
tion."    I  do  not  quarrel  with  the  law  of 
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that  case,— the  question  is,  whether  Mr. 
Dufaur  is  brought,  upon  the  evidence  be- 
fore us,  within  it.  The  evidence  shews 
that  from  1847  to  1848  he  received  monies 
of  Mrs.  Browne.  Arrangements  were  made 
before  the  money  was  received.  Several 
cases  were  relied  on,  but  no  evidence  on 
more  than  one  or  two,  and  Mr.  Dufaur 
denies  that  any  other  ever  existed  on  which 
the  question  could  arise.  In  the  absence 
of  any  such  evidence  I  think  we  are  bound 
to  believe  Mr.  Dufaur,  and  we  must  rely 
on  Mrs.  Browne's  case,  if  any  case  can  be 
relied  on.  Even  supposing  the  evidence 
of  the  two  late  clerks  of  Mr.  Dufaur,  with 
relation  to  Mrs.  Browne's  case,  were  to  be 
taken  as  true,  still  I  am  of  opinion  that  it 
will  not  be  enough,  for  the  case  of  that 
lady  is  most  pecidiar.  In  every  instance 
but  one  of  the  investment  of  her  property, 
the  security  was  agreed  on  beforehand; 
and  if  it  had  not  been  so,  still,  if  the  facts 
are  true  of  her  being  the  wife  of  a  former 
partner  of  Mr.  Dufaur,  and  the  sister  of 
a  subsequent  partner,  and  that  he  has  been 
wholly  confided  in  by  her  as  to  the  dis- 
posal of  her  money,  they  will  account  for 
his  dealing  with  it,  and  we  should  not,  in  any 
case  of  such  description,  hold  Mr.  Dufaur 
to  be  a  scrivener.  Lord  Eldon  and  Lord 
Chief  Justice  Gibbs  have  both  plainly  laid 
down  that  the  fact  of  scrivening,  isolated 
acts  of  scrivening,  is  not  sufficient  to  sup- 
port a  commission  against  an  attorney 
as  a  scrivener,  but  it  must  be  shewn  that 
the  general  course  of  his  business  is  of  that 
nature.  It  is  not  to  be  forgotten  that  in 
all  Mrs.  Browne's  investments  Mr.  Dufaur 
charged  his  attorney's  costs  only.  Lord 
Chief  Justice  Gibbs  says,  in  the  case  I  have 
before  referred  to,  **  Though  an  attorney  may 
have  incidentally  acted  as  a  scrivener,  that 
is  not  sufficient :  though  money  may  have 
been  deposited  with  him,  for  which  he  was 
afterwards  to  seek  a  borrower,  a  few  in- 
sulated instances  of  that  sort  occurring  in 
the  course  of  his  business  as  an  attorney, 
would  not  bring  him  within  the  operation 
of  the  bankrupt  laws  ;  for  that  would  not 
be  '  using  the  trade  or  profession  of  a  scri- 
vener, receiving  other  men's  monies  or 
estates  into  his  trust  or  custody.' "  And 
Lord  Eldon,  in  Ex  parte  Paierson,  observes, 
'*  The  next  question  is,  as  to  the  trading 
as  scrivener.     That  does  not  depend  upon 


the  &ct,  whether  the  bankrupt  has  or  has 
not  occasionally  done  acts  which  a  scrive- 
ner peculiarly  and  properly  would  have 
done ;  not  upon  what  he  may  have  done 
upon  one  day,  and  what  upon  another,  bat 
upon  his  intention  generally  to  get  a  living 
by  so  doing."  Now,  this  requirement  is 
not  proved  on  the  evidence  before  us  to 
exist  in  the  present  case.  The  few  cases 
of  Mrs.  Browne,  and  Dr.  Blakeney  and 
others,  so  far  as  they  go,  are  excep- 
tional, and  there  is  no  evidence  of  a  general 
intention  on  the  part  of  Mr.  Dufaur  to  get 
money  by  scrivening,  and  these  cases  are 
explained  by  the  particular  and  intimate 
connexion  existing  between  the  parties. 
On  the  whole,  I  am  of  opinion  that  the 
examination  of  Mr.  Dufaur,  whose  evidence 
was  not  before  the  Commissioner,  has  shewn 
that  he  is  not  a  scrivener  within  the  mean- 
ing of  the  bankrupt  law,  and  the  adjudica- 
tion must,  therefore,  be  set  aside ;  but  I  do 
not  consider  Mr.  Dufaur  entitled  to  any 
costs,  as  he  did  not  tender  himself  for  ex- 
amination before  the  Commissioner.  It  is 
not  necessary  to  decide  anything  as  to  any 
charges  made  by  Mr.  Dufaur  for  commis- 
sion, for  the  case  does  not  depend  on  that. 
He  must  undertake  not  to  bring  any  action. 

Lord  Justice  Knight  Bruce. — The 
only  possible  objection  to  the  adjudication 
the  Commissioner  has  made,  and  which 
upon  the  only  evidence  before  him  he  was 
bound  to  make,  is,  that  Mr.  Dufaur  is  not, 
and  has  not  been,  a  scrivener,  within  the 
meaning  of  the  bankrupt  laws.  Consider- 
ing that  the  petitioner  did  not  offer  himself 
before  the  Commissioner  for  examination, 
^-considering  how  he  has  conducted  him- 
self-—considering  that  he  is  probably  or 
certainly  insolvent,  I  was  at  one  time  dis- 
posed to  refuse  to  interfere  to  assist  him 
against  the  adjudication,  and  to  require 
that  an  action  should  be  brought.  Upon 
the  whole  evidence  now  before  the  Court 
—evidence  not  before  the  Commissioner — 
I  agree  with  the  conclusion  of  my  learned 
Brother;  but  I  agree  because  I  find  the 
law,  as  applicable  to  the  facts  proved,  is  in 
support  of  that  view,  and  I  agree  only 
because  of  authority  by  which  I  do  and 
ought  to  feel  myself  bound,  and  not  on  my 
own  view  of  the  question.  The  authority 
is  that  of  great  Judges  and  eminent  men. 
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and  is  sucb  as  I  consider  myself  bound  by. 
I  also  agree  with  Lord  Cranworth  in  hold- 
ing that  Mr,  Du&ur  can  have  no  costs, 
and  that  he  must  undertake  not  to  bring 
any  action. 


Lords  Justices.^      ^ 

1852  (     ^«  parte  GULL,  tn  re 

July  9,  10.   J 


GULL. 


Bankrupt  Law  Consolidation  Act^  1849 
— Certificate. 

A^  a  tallow^broker  in  business  with  B, 
became  bankrupt,  and  on  application  for  his 
certificate  had  the  same  suspended  for  two 
years,  and  then  to  be  of  the  third  class.  The 
ease  of  suspension  was  supported  by  the  Com- 
missioner on  two  grounds :  first,  that  the 
bankrupt  had  fraudulently  induced  a  creditor 
to  forbear  enforcing  payment  of  a  certain 
sum  by  withholding  information  known  to  him 
and  not  known  to  the  creditor,  and  which,  if 
known,  would  have  induced  the  creditor  to 
enforce  payment;  the  other  case  was  for 
receiving  money  for  goods  alleged  by  the 
bankrupt  to  have  been  purchased,  and  then  re- 
transferring  the  goods  to  the  person  of  whom 
he  bought  them,  so  that  the  creditor  did  not 
receive  the  goods,  and  lost  his  money.  The 
Lords  Justices  were  of  opinion  that  the  with- 
holding of  information,  or  the  sUence  of  the 
bankrupt  regarding  that  information,  was  not 
dishonestly  intended  in  the  one  ease,  and  the 
act  by  which  the  goods  were  re-transferred 
and  the  money  lost  in  the  second  case  was, 
upon  the  evidence  before  the  Court,  not  frau- 
dulent, so  far  as  the  petitioner  was  concerned, 
and  ther^ore  they  granted  an  immediate  cer- 
tificate of  the  first  class. 

In  this  case  the  bankrupt,  Mr.  Ghill, 
carried  on  business  in  partnership  with  Mr. 
Wilson,  as  Russia  brokers  in  Old  Broad 
Street,  and  they  having  been  adjudicated 
bankrupt  applied  to  the  Commissioner,  Mr. 
Fonblanque,  on  the  24th  of  May  last,  for 
their  certificates ;  but  by  an  order,  dated  the 
2nd  of  June,  the  certificate  of  Mr.  GKiU 
was  suspended  for  two  years,  and  then  was 
directed  to  be  of  the  third  class,  and  the 
bankrupt  was  to  be  in  the  mean  time  with- 
out protection.  The  present  appeal  was 
presented  against  this  decision.     The  cer- 


tificate of  Mr.  Gull  was  opposed  on  many 
grounds,  but  on  the  appeal  only  two  were 
insisted  on,  and  they  are  distinguished  here 
by  Mr.  Mollett's  case  and  Mr.  Kelly's  case. 
It  appeared  (firom  statements  made,  at 
the  hearing  of  this  appeal,  by  the  official 
assignee  and  by  the  solicitor  for  the  credi- 
tors' assignees)  that  Mr.  Gull, who  had  been 
many  years  in  business,  failed  in  1841 ,  when 
he  paid  4s.  in  the  pound,  and  his  failure 
was  then  attributed  to  the  stoppage  of 
large  houses  with  whom  he  had  dealings. 
He  continued  in  business  until  Mr.  Wilson 
joined  him  with  2,000Z.  capital.  Mr.  Mol- 
lett's  case  was  thus  stated  by  the  Commis- 
sioner in  his  judgment: — ''Mr.  Mollett 
having  sold  a  large  quantity  of  tallow,  as 
to  fiffy  casks  of  which  a  specific  objection 
attached.  Gull  obtained  from  Mollett's 
brother,  before  he  had  paid  for  the  tallow,  a 
delivery  order,  Mollett's  brother  inadver- 
tentiy  gave  that  order  sooner  than  he  ought. 
Another  brother,  whose  duty  it  was  as 
bookkeeper  to  look  to  these  matters,  seeing 
that  the  proper  time  of  payment  had  arrived, 
called  upon  Gull  for  such  payment,  and 
then  he  was  met  by  an  application  for  time. 
Gull  then  went  to  the  elder  Mollett,  and 
not  disclosing  that  he  had  not  only  got 
the  delivery  order,  but  that  he  had  sold 
the  tallow,  and  been  paid  for  it,  obtained 
the  forbearance  of  the  payment  of  700/., 
which  Mollett  most  distinctiy  swore  he 
would  not  have  granted  but  on  the  terms 
of  the  tallow  being  deposited  as  security, 
and  in  the  belief  that  the  tallow  was  at  that 
time  deposited  at  the  wharf,  and,  conse- 
quentiy,  Mollett  retained,  probably  more 
as  a  memorandum  than  security,  the  deli- 
very order,  which  he  believed  to  be  the  only 
delivery  order.  As  respected  that  trans- 
action, the  evidence  of  Mollett  himself,  of 
Robert  Mollett,  and  of  Isaac  Mollett  was 
clear,  consistent;  and  distinct,  and  in  a 
g^reat  measure  corroborated  by  the  evidence 
of  Wilson  ;  but  Gull,  on  the  contrary,  re- 
pudiated ihe  transaction.  He  (the  Com- 
missioner) could  not  say  that  either  in  its 
circumstances,  or  in  the  manner,  the 
evidence  of  Gull  was  such  that  he  could 
balance  it  against  the  conjoint  evidence  of 
the  three  MoUetts,  and  especially  with  the 
evidence  of  the  bankrupt  Wilson,  who  swore 
distinctiy  (and  he  had  no  reason  to  doubt 
the  truth  of  his  assertion)  that  he  repeatedly 
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brought  to  the  notice  of  Gull  that  he  had 
not  paid  MoUett  for  the  tallow,  but  he  put 
him  off  by  saying  that  MoUett  did  not  want 
the  money.  He  (the  Commissioner)  must, 
therefore,  come  to  the  conclusion  that  the 
case  of  having  obtained  the  forbearance  of 
the  payment  of  7002.  was  under  the  false 
pretence  that  the  tallow  was  still  lodged  as 
security ;  and  was  a  most  fraudulent  act." 

The  case  of  Mr.  MoUett  was  at  the 
present  hearing  represented  to  be  this :  the 
delivery  note  for  the  fiflty  casks  was  sent  to 
the  bankrupts  on  the  1st  of  April,  and  by 
them  transferred  the  same  day  to  the  per- 
sons for  whom  the  taUow  had  been  bought, 
but  no  demand  for  payment  was  made  by 
MoUett  on  that  day,  and  no  payment  was 
then  made.  The  delivery  order  for  the 
remaining  thirty-two  casks  was  sent  to  the 
bankrupts  on  the  8th  of  April,  and  paid  for 
by  them  on  the  same  day,  and  on  the  15th 
of  April  a  second  delivery  order  for  the 
fifty  casks  was  sent  and  returned  by  the 
bankrupts  to  MoUett;  and  on  the  19tb, 
application  being  made  for  payment  by 
MoUett's  brother,  GiiU  asked  that  the  7002« 
might  remain  as  a  loan,  he  paying  lOOl.  on 
account,  which  was  agreed  to  by  MoUett, 
and  the  1002.  was  paid.  Thus  matters 
stood  until  November,  and  although  trans- 
actions between  the  parties  took  place  to 
above  20,0001.  no  notice  was  taken  by  any 
one  of  the  700/.  MoUett  in  his  affidavit 
swore  that  he  had  allowed  the  money  so  to 
remain  in  the  beUef  that  the  fifty  casks  had 
not  been  deUvered,  but  he  did  not  state 
that  such  a  representation  of  his  belief  had 
ever  been  made  to  the  bankrupt.  Mr.  GuU 
swore  that  he  never  made  any  false  repre- 
sentation, and  that  he  was  not  aware  until 
after  the  failure  that  MoUett  was  acting 
under  such  an  impression. 

With  regard  to  Mr.  KeUy's  case,  the 
matter  was  thus  stated  in  the  Commis- 
sioner's judgment :  **  KeUy  ordered  firom 
DubUn  twenty-five  casks  of  tallow.  On 
the  13th  of  November  the  bankrupts 
sent  him  word  that  they  had  purchased 
the  tallow  for  him,  and  Kelly  thereupon 
remitted  to  them  330/.  which  arrived 
on  the  Saturday  after,  and  was  ac- 
knowledged by  the  bankrupts  to  have 
been  paid  into  their  hands  on  the  17th 
of  November.  Nothing  could  be  more  clear 
than  that  the  bankrupta,  after  having  written 


to  Kelly  to  tell  him  that  they  had  bought 
twenty-five  casks  of  tallow  on  his  account, 
and  after  having  received  payment,  had  no 
right,  and  could  have  no  right,  whatever  to 
dispose  of  that  taUow;  it 'was  as  muck 
Kelly's  as  if  it  had  been  delivered  in  Dublin. 
Nothing  until  the  bankruptcy  shewed  but 
that  the  ostensible  ownership  was  in  GuU 
and  WUson,  nor  made  any  alteration  in 
the  tide  to  the  property,  and  it  was  doubt- 
ful if  even  bankruptcy  made  any  alteration 
in  the  titie  to  it.  Independentiy  of  the 
gross  irregularity — to  say  no  more— *of  this 
transaction,  it  took  place  at  a  time  when 
the  bankrupts,  and  especially  GhiU,  must 
have  known  that  they  were,  if  not  insolvent, 
threatened  with  immediate  insolvency.  The 
immediate  cause  of  failure  was,  tliat  they 
had  very  large  transactions  with  some 
Scotch  houses.  Now,  about  that  time 
some  of  the  Scotch  houses  began  to  shew 
symptoms  of  distress,  some  aa  early  as 
August,  but  several  in  September,  and  at 
the  latter  end  of  October  the  largest  had 
actuaUy  failed.  The  transactions  with  these 
houses  extended  to  more  than  90,0001.,  for 
which  accommodation  biUs  were  given.  It 
was  clear,  therefore,  that  when  Gull  and 
WUson  sold  Kelly  the  tallow  they  had 
good  warning  that  they  were  insolvent; 
and  so  pressing  was  that  warning  that  on 
the  17th  of  November,  the  Monday  afler 
the  Saturday  on  which  they  received 
Kelly's  money,  the  bankrupt  Wilson 
withdrew  aU  the  money  remaining  at  the 
bank,  and  thereby  occasioned  an  imme- 
diate stoppage  of  the  house.  He  (the 
Commissioner)  must,  therefore,  conclude 
that  Kelly's  case  was  abundantly  proved, 
and  that  it  was  a  case  of  fraudulentiy  ap- 
propriating property  which  did  not  belong 
to  them."  The  case  as  to  Mr.  Kelly  was 
thus  explained  by  Mr.  GuU.  The  money 
was  remitted  on  the  15th  of  November,  in 
the  absence  of  Gull,  and  was  paid  into  the 
bankers',  and  on  the  17th  Mr.  WUson,  for 
some  cause  unexplained,  drew  out  all  the 
money  from  the  bankers,  and  being  by  this 
act  of  Wilson  unable  to  pay  for  dbe  goods 
he  had  purchased  for  Kelly,  he  re-trans- 
ferred them  to  Palmer  &  Co.,  from  whom 
they  were  bought.  Beyond  this,  firom  GuU's 
uncontradicted  affidavit,  it  appeared  that 
before  the  certificate  meeting  KeUy  called 
upon  him  and  offered  not  to  oppoae  if  he 
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would  make  an  arrangement  for  paying 
him.  This  Gull  refused,  and  Kelly  opposed 
the  grant  of  his  certificate;  and,  subse- 
quently, after  the  petition  of  appeal  was 
presented,  Kelly  again  called  and  asked 
what  he,  Oull,  was  going  to  give  him  not  to 
oppose  the  appeal.  Upon  these  materials 
and  upon  these  points,  the  petition  was 
heard. 

Mr.  Swanaton  and  Mr.  Roxburgh  sup- 
ported the  petition  of  appeal. 

Mr.  Bacon  and  Mr.  Cooke,  on  behalf  of 
the  creditors  Mollett  and  Kelly,  supported 
the  decision  of  the  Commissioner. 

Mr.  Graham,  the  official  assignee,  and 
Mr.  Murray,  the  solicitor  to  the  creditors' 
assignees,  were  questioned  by  the  Court, 
and  stated  that  Uiey  attributed  the  failure 
of  Mr.  Gull  to  the  losses  occasioned  by  the 
failure  of  houses  with  which  the  bankrupts 
were  extensively  engaged;  they  believed 
there  had  been  no  intentional  irregu- 
larity in  the  matter  of  Mollett  or  Kelly ; 
diat  there  had  been  no  extravagant  expen- 
diture in  the  personal  outlay  of  Mr.  Gull ; 
that  the  failure  was  attributable  to  misfor- 
tune in  the  proper  sense  of  the  term,  and 
that  there  had  been  no  reckless  or  impru- 
dent dealing. 

Mr.  SwatuUm  was  not  called  on  to 
reply. 

Lord  Justice  Knight  Bbucb. — This  is 
a  petition  of  appeal  from  an  order  of  the 
learned  Commissioner  in  Bankruptcy,  Mr. 
Fonblanque,  suspending  the  certificate  of 
the  petitioner  for  two  years  without  pro- 
tection, or,  at  least,  without  protection  for 
a  considerable  portion  of  time;  and  it 
comes  before  the  Court  under  unusual 
circumstances.  The  learned  Commissioner 
appears  to  have  proceeded  upon  five  or  six 
distinct  grounds,  but  only  as  to  two  of 
them  has  any  evidence  been  brought  to 
our  attention,  or,  indeed  before  us ;  and 
the  others  have  in  effect  been  tacitly  dis- 
claimed by  the  opposing  creditors,  and 
more  than  tacitly  by  the  assignees,  the 
latter,  most  certainly,  and  the  others,  as  I 
believe,  represented  by  solicitors  of  repu- 
tation, standing,  and  experience.  It  would 
not  be  reasonable  to  suppose  or  suspect 
eollusion  ;  nor  am  I  inclined  to  think  that 
merely  on  the  two  grounds  I  have  already 
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mentioned  as  those  to  which  the  evidence  in 
the  contention  before  us  has  been  confined, 
would  the  learned  Commissioner  have  made 
the  order  he  has  made.  We  are  bound, 
as  we  conceive,  to  confine  our  attention  to 
those  two  grounds,  one  being  that  the  debt 
of  Mr.  Thomas  Kelly  was  fraudulently  con- 
tracted by  the  bankrupts,  and  the  other, 
that  they,  or  the  petitioner,  fraudulently 
induced  another  creditor,  Mr.  John  Mol- 
lett, to  refrain  from  enforcing  or  pressing 
his  claim,  not,  however,  by  way  of  contract, 
or  in  such  a  way  as  to  bind  Mr.  Mollett. 
They  are  the  two  opposing  creditors  ;  for 
the  assignees,  though  watching  the  case, 
take  no  part  as  assignees  against  the  pe- 
titioner, in  whose  favour,  rather  than 
against,  the  statements  made  to  us  in 
court,  by  the  official  assignee,  and  Mr. 
Murray,  the  assignees'  solicitor,  have  been 
made. 

With  regard  to  Mr.  Kelly,  he  has, 
since  the  bankruptcy,  shewn  such  a  want 
of  the  most  ordinary  attention  and  pro- 
priety with  regard  to  his  debt,  as  almost 
to  raise  a  case  of  personal  charge  against 
him ;  but  we  should  be  considered  as  justi- 
fied in  dealing  with  this  case  as  if  he  had 
not  acted  with  the  gross  incorrectness  with 
which  he  has  acted,  and  we  do  so.  I  thinks 
however,  whether  assuming  or  not  assum- 
ing perfect  integrity  on  his  part,  that  his 
case  fails.  A  quantity  of  tallow  was 
bought,  or  to  be  bought,  on  his  account, 
but  he  had  not  the  tdlow,  and  he  charges 
the  bankrupts  or  the  petitioner,  one  of 
them,  with  fraud, — ^in  this  respect,  I  think, 
on  the  evidence,  without  foundation,— 
for  I  believe  the  money  was  received  by 
them  bond  fide;  at  least,  bond  fide  so  far 
as  the  petitioner  was  concerned,  and  that 
it  was  not  for  want  of  integrity  on  the 
petitioner's  part  that  Mr.  Kelly  had  not 
his  tallow.  Certainly,  the  liability  of  a 
trader  for  the  acts  of  his  partner  is  some- 
times carried  to  a  great  extent,  but  to 
apply  it  to  the  principles  which  regulate 
debt  would  be  rather  too  strong.  I  believe 
the  petitioner,  when  he  made  his  commu- 
nication, did  honestly  the  act  which  pre- 
vented Mr.  Kelly  from  having  his  tallow  ; 
and  whatever  ought  to  be  thought  of  Mr. 
Wilson's  conduct,  there  can  be  no  charge 
of  fraud  towards  Mr.  Kelly,  by  Mr.  Gull, 
to  deprive  him  both  of  money  and  goods 
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in  respect  of  which  the  money  was  sent: 
all  which  I  might  have  regretted  now, 
had  his  subsequent  conduct  been  different. 
His  case,  I  repeat,  fails  on  every  ground, 
and  under  whatsoever  view. 

The  case  of  Mr.  Mollett  stands  thus — 
he  refrained,  he  says,  from  enforcing  his 
demand,  and  from  pressure,  in  consequence 
of  the  fact,  known,  as  he  asserts,  to  the 
petitioner,  and  unknown  to  Mr.  Mollett, 
and  which,  had  he  known,  he  would  not 
have  acted  on.  But  it  is  neither  proved 
nor  asserted  that  the  petitioner  made  any 
false  statement  or  misrepresentation.  The 
complaint  is,  that  he  was  silent.  It  is 
true  that  instances  may  well  be  in  which 
sUence  may  be  equivalent  to  actual  false- 
hood. Is  this  one?  I  think  not.  The 
question  is,  whether  the  facts  in  evidence 
ought  to  lead  to  the  inference  that  the 
silence  could  not  have  been  that  of  an 
honest  man,  or  was  ill  intended,  or  for  an 
unfair  motive.  If  Mr.  Mollett  was  de- 
ceived or  misled  at  all  (of  which  I  am  not 
by  any  means  persuaded)  he  was  not  so 
by  or  through  any  improper  conduct  or 
intention  on  the  part  of  the  petitioner, 
whose  account  and  explanation  of  the  mat- 
ter I  believe.  But  I  have  doubted  con- 
siderably whether,  on  the  composition  made 
some  years  ago  with  the  petitioning  cre- 
ditors, that  we  heard  yesterday  from  Mr. 
Murray  and  the  official  assignee,  Mr. 
Gull's  certificate  ought  to  be  one  of  the 
first  or  second  class  ;  I  have  come  to  the 
conclusion,  however,  that  a  case  is  not 
made  out  for  depriving  him  of  his  certifi- 
cate of  the  first  class,  which  may,  I  think, 
consistently  with  the  interests  of  society, 
with  the  rules  of  law,  and  with  the  merits 
of  the  litigants  before  us,  be  at  once 
granted. 

LoHD  Justice  Lord  Cranworth. — I 
have  nothing  to  add,  except  to  entirely 
concur  in  the  judgment  delivered  by  my 
learned  Brother.  We  both  arrived  at  the 
same  conclusion,  and  there  was  only  one 
doubt,  and  that  was  as  to  the  class  of  cer- 
tificate, and  I  am  very  happy  that  any 
doubts  on  that  subject  are  removed.  I  do 
not  mean  to  throw  on  him  the  responsi- 
bility of  giving  the  certificate  of  the  fijrst 
class,  for,  on  considering  the  matter,  we 
thought  that  a  case  had  not  been  made  out 


for  depriving  the  party  of  the  certificate  of 
the  first  class.  The  refusal  must  be  re- 
versed, and  a  first-class  certificate  imme- 
diately granted. 


Lords  Justices.^  „ 

IRSS  V  P^^^   MARTTN,   til  ff 

May  7.      J  •'^"'•- 

Bankrupt  Law  Consolidation  Aet^  1849 
-'-'Certificate^ 

E,  M.  and  H.  M.  purchased  a  business 
of  their  brothers,  but  it  was  not  paid  for* 
E.  M,  attended  to  the  accounts,  so  far  as 
they  were  attended  to,' and  H*  M,  performed 
the  duties  of  traveller  to  the  business,  E*  M. 
and  H,  M,  on  various  occasions  raised 
money  by  deposits  of  goods  and  paid  60^. 
per  cent,  for  discount,  H,  M,  ordered 
goods  one  day  and  pledged  them  on  the  nexL 
The  brothers,  the  vendors  of  the  business, 
sued  for  the  purchase-money  and  issued 
execution  on  a  judgment  in  the  action.  Both 
E,  M,  and  H,  M,  were  adjudicated  bank- 
rupts, and  the  Commissioner  refused  them 
their  certificates  or  protection,  on  the  ground 
of  not  keeping  proper  books  of  account  (as  to 
E,  M,  destruction  of  books),  obtaining  goods 
for  the  purpose  of  pledging  and  pledging 
them,  and  fraudulent  preference  to  the 
brothers  who  sold  the  business,  H,  M, 
appealed,  and  swore  that  he  pledged  the 
goods  to  meet  a  sudden  demand  for  pay- 
ment of  bills  faUing  due;  that  he  bdieved 
he  was  solvent  when  the  goods  were  bought, 
and  that  he  had  nothing  to  do  with  the 
keeping  of  the  books,  and  he  produced  a 
witness  who  swore  that  the  goods  were  or- 
dered because  they  were  wanted  in  the 
stock.  The  Lords  Justices  were  of  opimion 
that  there  was  no  wrong  intention  as  to 
the  books  or  the  pawning,  and  that  there 
was  pressure  by  the  venders,  and^  aepatting 
the  appellant  of  fraud,  granted  him  a  second- 
class  certificate,  to  be  dated  eight  months 
after  the  adfudieation. 

The  petitioner  in  this  case,  Henry  Mar- 
tyn,  carried  on  the  business  of  woollen- 
draper,  in  partnership  with  his  brother 
Edward  Mart3rn,  in  Aldgate  High  Street. 
They  took  the  business  in  18d9  from  their 
brothers  Thomas  and  Robert  Martysi  for 
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which  they  agreed  to  pay  300/.,  and  to 
take  upon  themselves  a  deht  of  5001.  At 
the  date  of  the  hankruptcy  their  debts 
amounted  to  5,578/.  and  they  were  liable  on 
bills  of  exchange,  accepted  by  other  persons 
for  their  accommodation,  in  1,845/.,  mak- 
ing together  7,423/.  A  rough  estimate  was 
made  of  the  profits  (there  not  being  suffi- 
cient books),  which  were  calculated  at 
3,677/.  The  bought-ledger  and  the  goods 
account  were  regularly  kept,  though  the 
others  were  defective,  and  in  fact  there  was 
no  stock -book  or  cash-book.  The  pro- 
perty realized  only  883/.,  there  being  an 
admitted  loss  on  it  of  500/.,  and  the  loss 
by  bad  or  doubtful  debts  was  about  2,000/. 
Both  the  brothers  were  adjudicated  bank- 
rupts on  the  15th  of  December  1851 ;  and 
on  the  29th  of  March  foUovring  Mr.  Com- 
missioner Goulbum  refused  them  both 
their  certificates  or  any  protection  except- 
ing during  the  twenty-one  days  allowed 
for  appeal.  The  grounds  of  his  refusal 
were  four :  not  keeping  books,  destroying 
books,  buying  goods  for  the  purpose  of 
pledging  and  pledging  them,  and  fraudulent 
preference.  As  to  Henry  Martyn,  who 
now  appealed  from  the  Commissioner's 
decision,  the  second  ground  did  not  apply. 
The  other  three  points  from  the  evidence 
before  the  Commissioner  (but  which  was 
varied  before  this  Court)  appeared  to  stand 
thus :  Transactions  with  Mr.  Roberts 
(after  mentioned)  were  not  entered  in  the 
books  of  account ;  nor  were  the  debts  due 
to  the  bankrupts'  brothers  for  the  purchase 
of  the  business ;  nor  was  a  sum  of  money, 
said  to  have  been  sunk  in  the  business, 
and  derived  on  the  marriage  of  one  of  the 
bankrupts  from  his  wife.  No  stock-book 
was  kept,  at  least  no  proper  stock-book, 
and  no  cash-book  was  to  be  found.  The 
matter  of  the  pledging  was  this : — ^when 
money  was  wanted,  part  of  the  stock  was 
taken  to  the  house  of  a  person  named 
Gregory,  who  made  advances  on  it  at  the 
rate  of  60/.  per  cent.  In  addition  to 
this,  the  bankrupts  received  advances  of 
money  at  the  same  rate  from  an  attorney 
named  Roberts,  on  discount  of  their  bills, 
but  no  pledges  were  made  to  him.  The 
most  important  instance  of  pledging  was, 
that  on  the  5th  of  August  the  bankrupt, 
Henry  Martyn,  ordered  of  Mr.  Ledgard 
certain  goods,  and  on  the  same  day  he. 


ordered  other  goods  of  Mr.  Nash,  and  on 
the  following  morning  the  goods  were  re- 
moved to  the  house  of  Mr.  Gregory,  and 
pledged  to  raise  money.  It  did  not  appear 
that  any  representation  was  made  to  Mr. 
Ledgard  or  Mr.  Nash,  but  the  goods  were 
purchased  in  the  ordinary  manner  as  if  for 
sale.  The  question  of  fraudulent  pre- 
ference arose  out  of  the  debt  alleged  to  be 
due  to  the  brothers  for  the  purchase  of  the 
business,  and  the  Commis»ioner  was  of 
opinion  that  the  transaction  was  one  which 
was  described  in  the  4th  clause  of  the 
256th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  namely,  *'  fraudulently,  in 
contemplation  of  bankruptcy,  and  not 
under  pressure  from  any  of  the  creditors, 
with  intent  to  diminish  the  sum  to  be 
divided  among  them."  The  writ  at  the 
suit  of  the  brothers  issued  on  the  22nd  of 
July,  and  judgment  was  signed  on  the  5th 
of  August.  One  of  the  brothers  required 
security  for  the  debt,  and  that  was  alleged 
as  the  pressure  by  a  creditor  to  justify  the 
execution.  It  turned  out  that  judgment 
had  been  signed  too  soon,  though  it  was 
not  executed  till  the  19th  of  the  same 
m  on  th.  An  attempt  was  made  on  behalf  of 
the  creditors  to  persuade  the  two  bankrupts 
to  commit  an  act  of  bankruptcy  before  the 
sale  under  the  execution  could  take  place, 
upon  which  Edward  Martyn  agreed  to 
execute  an  assignment,  but  Henry  Martyn 
refused  for  a  time,  and  when  he  consented 
the  sale  had  already  taken  place  and 
Robert  and  Thomas  Martyn  had  obtained 
the  property.  The  Commissioner  held  that 
this  was  done  in  order  to  defeat  the  claims 
of  the  creditors,  and  was  a  fraudulent  pre- 
ference. 

Henry  Martyn,  the  petitioner,  appealed 
from  the  decision  of  the  Commissioner,  and 
filed  an  affidavit  in  which  he  swore  that 
when  he  entered  the  business  he  was  only 
twenty  years  of  age ;  that  his  partner  was 
eight  years  older;  that  his  brother  kept 
the  books  ;  that  he  was  himself  the  tra- 
veller ;  that  the  transactions  of  the  dis- 
counts by  Roberts  and  Gregory  were  duly 
and  regularly  entered  according  to  the 
usual  course;  that  the  shopman,  Wilson, 
told  him  on  the  5  th  of  August  that  two 
particular  sorts  of  cloth  were  wanted 
for  the  stock,  which  he,  Henry  Martyn, 
accordingly  ordered  of  Mr.  Ledgard  and 
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Mr.  Nash;  that  being  informed  by  his 
brother  that  on  the  6th  of  Angast  bills  to 
the  amount  of  80/.  were  falling  due,  and 
that  there  was  no  money  to  meet  them,  he 
took  these  two  parcels  of  goods,  which  were 
then  unpacked,  and  pledged  them  with 
Mr.  Grregory ;  that  his  reason  for  pledging 
these  in  preference  to  other  goods  was  that 
the  "  tabs"  being  on  them,  the  length,  the 
quality  and  the  price  of  them  would  be  at 
once  seen,  and  being  already  packed  they 
could  be  the  more  easily  removed,  and  that 
at  this  time  he  believed  he  was  solvent, 
although  he  had  no  other  means  of  raising 
the  money  to  meet  the  bills.  Wilson,  the 
shopman,  in  his  affidavit,  stated  the  same 
facts  as  to  the  sorts  of  goods  wanted  for 
the  stock.  During  the  argument,  their 
Lordships  offered  the  assignees  an  oppor- 
tunity of  having  Wilson  before  the  Court 
and  cross-examining  him,  but  the  offer 
was  declined. 

Mr,  Swanston  and  Mr,  Roxburgh  sup- 
ported the  petition  of  appeal. 

Mr,  RoU  and  Mr,  Bagley,  for  the  assig-> 
nees,  opposed  it. 

Lord  Justice  Knight  Bruce. — The 
first  question  is,  whether  it  has  been  esta- 
blished against  this  bankrupt  that  he  has 
been  guilty  of  fraudulent  conduct,  or  whe- 
ther his  conduct  comes  withm  the  descrip- 
tion of  acts  of  impropriety  beyond  unskU- 
fiilness  or  imprudence,  because,  were  such 
a  case  brought  home  to  him — ^to  any  man 
engaged  in  trade — the  general  interests  of 
justice  and  the  safety  of  mankind  would  re- 
quire it  to  be  dealt  with  severely.  Instances 
have  been  adduced  in  which  it  has  been 
contended  by  the  assignees,  with  great  pro- 
priety, that  the  withholding  of  entries  from 
the  books  cannot  be  attributed  to  unskil- 
fulness  or  neglect,  but  must  be  attributed 
to  bad  and  dishonest  intentions.  Upon 
this  reliance  must  not  be  placed,  for  it  is 
to  be  remembered  that  Henry  Martyn,  the 
petitioner,  was  not  the  keeper  tff  the  books, 
but  a  traveller,  his  brother  Edward  Martyn 
taking,  or  professing  to  take  care  of  Uie 
book-keeping.  Nor  is  it  to  be  forgotten 
that  the  petitioner  was  partner  with  a  bro- 
ther eight  years  older  than  himself,  and 
that  when  the  business  commenced  the 


petitioner  was  only  a  young  man  of  twenty 
years  of  age.  I  do  not  discover  in  the 
books  or  otherwise  any  evidence  to  satisfy 
me  of  the  £iict  on  whidi  the  assignees  have 
relied,  namely,  fraudulent  omission  of 
entries  attributable  to  the  petitioner.  I 
do,  however,  find  entries  of  exorbitant  and 
oppressive  interest  made  in  a  general  way, 
without  day  of  the  month  or  any  other 
particulars.  This,  however  improper,  I 
cannot  attribute  to  fraud  or  bad  intention 
in  Henry  Martyn.  I  am  clearly  of  opinion, 
and  so,  I  believe,  is  my  learned  Brother, 
that  if  fraud  or  bad  intention  in  such  con- 
duct could  be  shewn,  no  amount  of  punish- 
ment which  this  Court  has  the  power  of 
inflicting  could  be  too  great  to  mark  its 
sense  of  the  impropriety  of  such  conduct. 
Then,  again,  there  is  an  omission  of  the 
entry  of  the  sum  they  owed  when  they 
began  business,  and  it  does  not  appesr 
that  they  kept  a  book  in  which  such  entry 
could  be  made.  So,  too,  the  fortune 
brought  by  the  wife  of  one  of  the  bank- 
rupts; but,  however  improper  such  an 
omission  may  be,  and  few  things  can  be  more 
improper,  still  I  do  not  find  it  necessary  to 
attribute  it  to  fraud  or  bad  intention.  Tlien 
comes  the  consideration  of  the  conduct  of 
the  brothers  as  to  the  execution;  and 
upon  the  evidence  before  the  Court,  it 
appears  that  the  conduct  of  Robert  and 
Thomas  Martyn  was  rather  harsh  than 
collusive,  and  therefore  the  conclusion  is 
that  the  petitioner  and  the  other  bankrupt 
did  not  permit  the  execution  fraudulendy 
or  dishonestly.  On  these  two  ground^ 
therefore,  namely,  the  defective  keeping  of 
the  books  and  the  frmidulent  conduct  as 
alleged  in  respect  of  the  execution,  we  are 
not  satisfied  that  the  assignees  have  sub- 
stantiated their  case  against  the  petitioner, 
Henry  Martyn. 

Then  there  is  the  third  ground  alleged 
against  the  petitioner,  ^- and  if  it  were 
established,  hardly  any  amount  of  se- 
verity which  the  Court  could  visit  upon 
the  bankrupt  would  be  adequate  to  its 
gravity,^ — ^the  ofibnoe,  namely,  of  taking 
up  goods  from  a  tradesman  apparently 
in  the  ordinary  course  of  business,  but 
with  the  view  and  intention  to  pledge 
them.  The  time  of  the  pledging  of  the 
goods  was,  undoubtedly,  most  suspicious; 
but  the  affidavit  of  Wilson,  the  shopman,  is 
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clear  and  explicit,  that  he  pointed  out 
what  goods  were  wanted  and  they  were 
accordingly  ordered,  and  although  we  gave 
the  assignees  the  opportunity  of  cross- 
examining  this  witness,  they  cQd  not  avail 
themselves  of  the  offer.  From  this  per- 
son's account  the  goods  were  wanted,  and 
then  it  appears  that  a  sudden  pressure  for 
money  arose,  and  the  goods  were  pledged 
to  answer  immediate  necessities.  Much 
stress  has  heen  laid  on  the  fact  of  the  goods 
pledged  being  the  very  goods  which  but 
the  day  before  had  been  received  by  the 
bankrupts,  but  the  answer  given  to  that 
was  plausible,  and  the  selection  of  these 
very  goods  was  also  plausible,  for  the 
tickets  or  "tabs"  upon  them  shewed  at 
once  the  quality,  value,  and  quantity  con- 
tained in  each  parcel. 

There  remains  only  this  point,  namely, 
that  the  bankrupts  had  been  in  very  con- 
siderable difSculty  for  a  long  time ;  but 
the  petitioner  in  his  affidavit  swears  that 
he  did  not  know  that  the  partnership 
was  in  a  state  of  insolvency,  and  as  he  did 
not  attend  to  the  books  I  see  no  reason 
for  disbelieving  him.  I  do  not  think 
any  stress  can  be  laid  on  that*  Consider- 
ing, therefore,  the  age  of  the  petitioner 
when  he  began  business,  and  recollecting 
that  his  elder  brother  was  his  partner,  and 
considering  that  from  the  middle  of  Fe- 
bruary he  was  without  protection,  substan- 
tial justice  will  be  done  by  granting  the 
petitioner  a  certificate  of  the  second  class 
to  be  dated  eight  calendar  months  from  the 
date  of  the  adjudication. 

Lord  Justice  Lord  Crakworth. — I 
only  add  a  few  words  to  express  my  entire 
concurrence  in  what  has  fallen  from  my 
learned  Brother.  It  must  not  be  thought 
that,  because  we  differ  from  the  conclusion 
at  which  the  learned  Commissioner  has 
arrived  in  this  case,  we  differ  from  the 
principle  on  which  he  acted.  On  the  con- 
trary, it  must  be  distinctly  understood 
that  when  such  a  course  of  dealing  is 
established  as  that  of  taking  up  goods 
with  the  intention  of  pledging  them,  the 
Court  will  visit  such  fraudulent  miscon- 
duct with  the  utmost  severity.  Here  we 
are  not  forced  to  believe,  and  do  not  be- 
lieve, that  the  petitioner  had  any  dishonest 
intention,  and  he  will,  therefore,  be  enti- 


tled to  his  certificate  of  the  class  and  dated 
as  my  learned  Brother  has  intimated.  I 
may  add,  that  if  Wilson's  affidavit  be  true, 
fraud  is  disproved,  and  I  think  it  would 
be  very  unsafe  to  deal  with  the  petitioner 
on  a  footing  of  fraud  after  such  a  course  of 
trading  as  is  here  proved. 


Lords  Justicxs.  \ 
1852.         ( 
April  30 ;      ( 
May  1,9.     ) 


Ex  parte  qlyn,  in  re 

ASHLIM. 


Bankrupt  Law  Consolidation  Acty  1849, 
M.  44,  54. — Payments  to  the  Chief  Regis^ 
trar*s  Account — Allowance  to  Official  As- 
signees. 

The  54:th  section  of  the  statute  having 
enacted  that  certain  amounts,  not  less  nor 
greater  than  specified  amounts  per  cent,  on 
the  gross  produce,  from  time  to  time  should  be 
paid  by  official  assignees  to  the  *^  Chief  Re^ 
gistrar*s  Account"  the  amount  to  be  fixed  by 
the  senior  Commissioner,  with  the  approval 
of  the  Lord  Chancellor;  and  the  chief  Com^ 
missioner  having  fixed  the  sums,  with  such 
approval,  the  Court  refused  to  interfere  to 
iUter  the  same ;  but  the  Commissioner  having 
made  such  allowances  to  the  official  assignee 
as,  according  to  the  amount  of  the  bankrupt's 
estate  and  the  nature  of  the  duties  performed, 
were,  in  his  opinion,  just  and  reasonable, 
the  Court  differing  from  the  opinion  of  the 
Commissioner,  and  the  official  assignee  not 
requesting  the  Court  to  fix  the  amount  of 
allowance,  the  matter  was,  on  this  point, 
sent  back  to  the  Commissioner  for  re-con- 
sideration. 

This  was  a  petition  presented  by  Messrs. 
Glyn,  Currie  &  Gumey,  the  creditors'  as- 
signees to  the  estate  of  Mr.  Spencer  Ashlin, 
the  bankrupt,  by  way  of  appeal  from  the 
order  of  Mr.  Commissioner  Goulbum,  pray- 
ing that  such  order  might  be  discharged 
or  varied,  and  that  the  difference  between 
the  amount  actually  paid  to  the  chief 
Registrar's  frmd  and  such  sum  as  the  Court 
might  find  properly  payable,  might  be  re- 
funded to  Mr.  Pennell,  as  official  assignee, 
and  that  the  Commissioner  might  be  di- 
rected to  review  and  to  re-consider  the 
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allowance  or  per-centage  allowed  to  Mr. 
Pennell,  and  that  the  difference  between 
the  sums  allowed  and  the  amount  which 
the  Court  should  think  fit  and  reasonable 
might  be  refunded  to  the  bankrupt's  estate. 
The  material  facts  appearing  upon  the 
petition,  and  which  were  not  disputed,  were 
these : — Mr.  Pennell,  the  officisd  assignee, 
had  received  money  belonging  to  the  bank- 
rupt's estate  to  the  gross  amount  of 
20,928^.  17«.  9d.  up  to  the  24th  of  Janu- 
ary 1852,  which  sum  had  been  payable  to 
him  in  the  following  way : — On  the  18th 
of  November  61yn&  Co.  paid  over  15,589^. 
2s,  6d, ;  on  the  5th  of  December  the  sum 
of  1,087/.,  the  amount  of  one  bill  of  ex- 
change, and  on  the  9th  of  the  same  month 
663/.,  amounting  together  to  1,700/.  were 
paid  to  him,  and  between  the  18th  of  No- 
vember 1851  and  the  24th  of  January  1852, 
the  day  appointed  for  the  audit  of  the  ac- 
counts of  the  official  assignee,  he  received, 
in  twenty-three  sums,  money  amounting 
to  3,689/.  158,  Sd,f  making  a  gross  amount 
of  receipts  of  20,928/.  17 s,  9d. ;  of  these 
twenty-three  sums,  fifteen  were  debts  not 
exceeding  100/.,  and  amounted  altogether 
to  444/.  7s,  5d, ;  four  were  debts  exceeding 
100/.,  but  not  exceeding  500/.,  and  amount* 
ed  altogether  to  1,257/.  55. ;  two  were 
debts  exceeding  500/.  and  not  exceeding 
1,000/.,  and  amounted  to  1,195/.  Os,  lOd,; 
and  the  remaining  two  were  sums  of  43/. 
2s,  and  750/.,  the  produce  of  the  sale  of 
furniture  and  other  similar  property.  The 
official  assignee,  in  his  account,  debited  the 
estate  with,  among  others,  payments  in 
respect  of  the  20,928/.  I7s,  9d,,  as  fol- 
lows : — "  To  chief  Registrar's  fees,  5/.  per 
cent,  on  500/.,  25/.  ;  3/.  per  cent,  on 
4,500/.,  135/. ;  2/.  105.  per  cent,  on  5,000/., 
125/. ;  1/.  per  cent,  on  10,000/.,  100/. ; 
105.  per  cent,  on  928/.  175.  9d,,  4/.  125. 
10c/.";  these  with  other  sums  paid  to  the 
chief  Registrar's  account,  amounted  alto- 
gether to  419/.  55.  lOd.  These,  then,  were 
the  official  assignee's  charges  and  per-cent- 
age up  to  and  including  the  first  dividend 
under  the  estate;  there  were  six  sittings 
only  of  the  Commissioner  in  the  prosecution 
of  the  adjudication,  for  each  of  which  11 5. 
was  paid  for  court  charges.  The  total 
receipts  of  the  official  assignees  amounted 
to  21,584/.  25.  9d, ;  the  total  payments 
among  the  creditors  were  15,810/.  65.  2d, 


The  charges  of  the  official  assignee  in 
respect  of  the  receipts  (including  20/.  for 
investigating  the  accounts)  were  197/.  I65. 
2d, ;  and  for  distributing  the  15,810/.  65. 
2d,  among  thirty-three  creditors  and  claim- 
ants, 169/.  155.  lid,,  making,  with  the 
sum  of  419/.  55.  10c/.,  paid  to  the  chief 
Registrar's  fund,  a  total  out  of  an  estate  of 
21,584/.  25.  9d.,  of  786/.  175.  lid. 

By  the  54th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  it  is  directed 
'  'That  the  official  assignee  of  each  bankrupt's 
estate,  shall  pay  to  the  account  intituled 
'  The  Chief  Registrar's  Account,'  such  sum, 
not  less  than  one-eighth  of  a  pound,  and 
not  exceeding  5/.  per  cent,  on  the  gross  pro- 
duce from  time  to  time  of  any  such  estate ; 
such  sum  within  the  limit  aforesaid,  and 
the  time  or  times  for  payment  thereof,  to 
be  fixed  by  the  senior  Commissioner,  with 
the  approval  of  the  Lord  Chancellor ;  and 
the  senior  Commissioner,  with  the  like 
approval,  may  from  time  to  time  lessen 
or  increase  such  sum,  within  the  limit  afore- 
said, as  may  seem  just  and  reasonable,  upon 
consideration  of  the  amount  firom  time  to 
time  standing  to  the  said  account,  and  of 
the  claims  from  time  to  time  chargeable 
thereupon."  The  44th  section  enacts, "  That 
the  Court  may  order  and  allow  to  be  paid 
out  of  any  bankrupt's  estate,  to  the  official 
assignee  thereof,  as  a  remuneration  for  his 
services,  such  sum  as  shall,  upon  con- 
sideration of  the  amount  of  the  bankrupt's 
property,  and  the  nature  of  the  duties  per- 
formed by  such  official  assignee,  appear 
to  be  just  and  reasonable." 

Mr.  Commissioner  Evans,  the  senior 
Conunissioner,  made  an  order  pursuant  to 
the  statute,  which  was  approved  of  by  the 
Lord  Chancellor  (Lord  Cottenham),  and 
the  scale  of  payments  to  the  fund  was  fixed 
thus  :-*'Upon  the  first  money  of  such  gross 
produce  not  exceeding  500/.,  5/.  per  cent. ; 
upon  all  further  monies  of  such  gross  pro- 
duce above  500/.  and  not  exceeding  5,000/., 
3/.  per  cent. ;  and  so  on,  using  similar 
words  up  to  30,000/.  and  down  to  IO5.  per 
cent.,  and  encting  between  30,000/.  and 
not  exceeding  100,000/.,  55.  per  cent.  The 
creditors'  assignees,  alleging  that  the  sum  of 
786/.  175.  lid.  payable  as  before  mentioned 
to  the  fund,  and  to  the  official  assignee,  was 
too  large  a  deduction  to  be  made  out  of 
the  bankrupt's  estate,  and  was  not  justifi- 
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able  either  by  the  Bankrupt  Law  Consoli- 
dation Act,  or  by  the  order  of  the  senior 
Commissioner,  applied  to  Mr.  Commissioner 
Goulbum,  on  the  27th  of  February  last, 
seeking  a  deduction  of  the  charges.  Two 
points  were  raised  before  him :  the  first  as 
to  the  rates  of  per-centage  paid  to  the  fund ; 
the  second,  as  to  the  sums  paid  to  the 
official  assignee,  for  his  remuneration.  As 
to  the  first  point,  his  Honour  considered 
that  as  the  charges  were  made  according 
to  the  order  approved  of  by  the  Lord  Chan- 
cellor, he  had  no  jurisdiction  to  vary  the 
rate  of  per-centage ;  and,  by  an  order  made 
on  the  same  day,  he  declared  that  accord- 
ing to  the  amount  of  the  bankrupt's  estate 
and  the  nature  of  the  duties  performed 
by  the  official  assignee,  the  remuneration 
which  he  claimed  was  just  and  reasonable. 
From  this  order  the  creditors'  assignees 
now  appealed.  It  was  admitted  that  the 
duties  of  the  official  assignee  had  ceased 
at  the  end  of  January  last. 

Lord  Justice  Lord  Cranworth. — The 
question  for  our  consideration  is,  I  suppose, 
what  authority  is  given  by  the  54th  section 
of  the  act  ? 

Mr.  Swatuton  and  Mr,  Selwyn^  for  the 
petition. — ^Yes,  that  is  the  question  on  one 
point;  on  the  other  point,  the  question 
will  be,  whether  the  allowance  to  the  official 
assignee  is  not  extravagantly  large.  As  to 
the  per-cent-  age  payable  to  the  fund,  the 
petitioners  contend  that  in  the  first  place 
the  chief  Commissioner  has  exceeded  the 
authority  given  him  by  the  54th  section 
in  making  a  scale  of  charges  in  the  form 
he  has.  What  the  legislature  intended  was, 
that  within  the  specified  limits  of  one- 
eighth  of  a  pound  and  5/.  per  cent.,  there 
should  be  one  uniform  amount  per  cent, 
on  the  whole  estate  of  each  bankrupt 
paid  to  the  chief  Registrar's  account.  Cer- 
tainly, it  never  was  intended  that  if  the 
estate  received  consisted  of  1,000^.,  re- 
ceived in  ten  different  sums,  a  per-centage 
should  be  paid  ui>on  each  of  these  ten 
sums.  Therefore,  what  should  have  been 
charged  on  the  estate  when  the  whole  was 
received,  should  have  been  that  amount 
per  cent,  which  was  warranted  by  an  order 
properly  made  according  to  the  act  of 
parliament.  The  expression  "further  sums 


or  Airther  monies,"  in  the  order  of  the 
Commissioner,  Mr.  Evans,  only  means 
''  larger  estate,"  and  ought  to  be  so  con- 
strued, supposing  it  to  be  capable  of  a 
reasonable  construction.  All  that  a  chief 
Commissioner  was  authorized  to  do  was 
to  fix  a  scale  for  each  estate,  and  not  a 
scale  applicable  to  separate  items  of  each 
estate. 

Mr,  Russell  and  Mr.  WiUes^  for  the 
official  assignee ;  and 

Mr,  Daniel  and  Mr,  Hopwood,  for  the 
accountant  in  bankruptcy,  were  not  called 
on. 

Lord  Justice  Knight  Bruce. — With 
all  that  respect  for  the  two  learned  counsel 
who  have  addressed  the  Court  which  they 
deserve,  and  which  is  the  highest,  I  confess 
myself  surprised  at  the  argument  they  have 
addressed  to  us.  Assuming  that  we  have 
jurisdiction  to  enter  into  the  question  of 
the  legality  of  the  order  of  Mr.  Commis- 
sioner Evans,  and  assuming  that  it  is  legal, 
and  only  so  assuming  for  the  purpose  of 
the  question  before  the  Court,  I  am  most 
clearly  of  opinion  that  he  was  correct  within 
the  plain  meaning  of  the  54th  section  of  the 
statute  in  framing  that  order  as  he  has 
done.  If  that  order  is  found  to  be  incon- 
venient, the  Bankrupt  Law  Consolidation 
Act  has  pointed  out  how  it  may  be  altered, 
namely,  by  an  application  to  the  senior 
Commissioner,  and  with  the  approval  of 
the  Lord  Chancellor.  The  next  question 
is,  as  to  the  construction  of  that  order; 
and  what  the  Commissioner  has  done  is  on 
the  estate  received  up  to  a  given  amount 
to  allow  for  the  sums  collected,  5/.  per 
cent.,  on  one  sum  3/.  per  cent.,  on  a  frir- 
ther  sum  21,  lOs,  per  cent,  and  so  on; 
and  if  that  is  not  a  correct  interpretation  ojf 
the  order  approved  of  by  the  Lord  Chan- 
cellor, I  must  confess  myself  not  to  be 
acquainted  with  the  meaning  of  the  English 
language  as  there  used.  The  costs  of  the 
petition  as  to  this  question  must  be  paid 
by  those  who  raised  it. 

Lord  Justice  Lord  Cranworth.  ^  I 
entirely  concur  with  the  view  taken  by 
my  learned  Brother.  It  is  quite  notorious 
that  allowances  are  made  to  brokers  and 
others,  not  by  reference  to  the  amount 
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of  trouble  entailed  upon  them  by  their 
services,  but  by  way  of  per-centage.  It 
is  by  no  means  a  novelty  to  pay  a  public 
officer  by  means  of  a  per-centage  on  the 
money  he  collects,  for  by  the  statute  of 
29  EUz.  c.  4,  an  act  passed  to  prevent 
extortion  in  sheriffs  and  others,  it  is 
enacted,  that  a  sheriff  shall  not  have  more 
than  a  stated  amount  of  poundage  on 
monies  received  on  executions  ''by  reason 
or  colour  of  his  office,"  and  this  clearly  is 
independently  of  his  trouble  being  great  or 
small,  or  even  none. 

Mr,  Swanstan  and  Mr»  Selwyn,  for  the 
petitioners,  then  argued  the  question  as  to 
the  remuneration  allowed  to  the  official 
assignee.— -The  allowance  made  to  Mr.  Pen- 
nell  is  much  too  great,  for  the  bulk  of  the 
bankrupt's  estate  was  merely  handed  over 
by  the  bankers  to  him  as  official  assignee, 
so  that  he  has  undergone  no  labour  or 
trouble  in  its  collection.  According  to  the 
terms  of  the  44th  section  of  the  Bankrupt 
Act,  the  official  assignee  is  only  entitled  by 
way  of  remuneration  to  such  sum  as  from 
the  amount  of  the  estate  and  nature  of  the 
duties  **  shall  appear  to  be  just  and  reason- 
able." If  the  sum  which  the  Commissioner 
considered  proper  remuneration  for  the 
official  assignee  be  allowed,  counting  fiK>m 
the  time  of  the  adjudication  to  the  time  of 
the  dividend;  it  will  be  equal  to  a  payment 
at  the  rate  of  1,800/.  a-year.  There  is 
still  6,000/.  of  the  estate  outstanding,  lor 
receiving  which  the  official  assignee  will 
have  still  further  remuneration,  although 
what  he  could  do  for  it  will  be  little  or 
nothing  beyond  the  mere  receipt  of  the 
monies. 

Mr.  RusseU  and  Mr.  WiUes,  for  the 
official  assignee.—- The  allowance  made  to 
the  official  assignee  is  not  too  large.  The 
duties  of  those  officers  are  of  the  most 
onerous  and  responsible  nature,  and  often 
are  even  the  cause  of  involving  them  in 
considerable  losses.  The  duties  are  often 
rendered  much  more  difficult  by  reason  of 
the  fraud  of  the  parties,  and  the  complicated 
and  confused  state  of  their  accounts,  of 
which  the  present  case  is  one  instance,  in 
which  to  add  to  the  embarrassment  of 
the  official  assignee  the  bankrupt  has  ab- 
sconded.   If  according  to  the  general  scale 


or  rule  adopted  by  the  London  Commis- 
sioners the  official  assignee  has  been  highly 
remunerated  for  his  labours,  in  other  cases 
he  is  ill  remunerated  and  sometimes  not 
remunerated  at  all,  and  even  in  some  cases 
he  has  incurred  a  direct  loss.  The  objec- 
tion to  a  per-centage  on  the  receipt  of 
monies  is  one  which  cannot  well  be  raised 
by  persons  in  the  position  of  the  petitioners, 
a  banker  and  a  bill-broker,  as  it  is  the 
daily  practice  in  the  City  to  remunerate 
functionaries  in  that  way,  such  as  sheriffs, 
as  already  instanced  by  the  Court,  brokers, 
receivers  and  others.  The  Court  will  act 
in  the  same  way  as  was  done  in  Ex  parte 
Tiflady  in  re  Dickeman  (1),  where  al- 
though it  was  held  that  the  Court  of  Review 
had  jurisdiction  to  entertain  a  petition 
against  the  allowance  made  by  the  Com- 
missioner to  an  official  assignee,  still  it 
declined  to  interfere  with  the  decision  of 
the  Conunissioner  unless  it  was  shewn  that 
he  had,  as  to  the  quantum  of  the  allowance, 
proceeded  on  an  erroneous  principle. 

Mr.  Swan^on,  in  reply. — The  ground 
on  which  the  petition  is  presented  is  deafly 
valid,  and  may  be  inferred  to  be  so  from 
the  arguments  used  against  it.  All  that 
can  be  urged  is,  that  persons  in  the  po- 
sition of  life  of  the  petitioners  ou^^t  not 
to  contest  the  allowance,  and  that  theie 
is  a  general  scale  of  allowance  made  by 
many  of  the  London  Commissicmers  with- 
out regard  to  the  amount  of  the  estate  or 
the  quantity  of  labour  bestowed,  or  extent 
of  services  rendered  by  the  official  assig- 
nees. That  is  the  mode  of  proceeding 
which  is  complained  of  in  this  petition. 

Lord  JtJBTicE  Knight  Bruce.— The 
question  reserved  by  us  for  our  considera- 
tion in  this  case  is,  as  to  the  amount  of 
remuneration,  under  the  44th  section  of  die 
Bankrupt  Law  Consolidation  Act,  1849, 
which  the  Commissioner  has  allowed  and 
directed  to  be  paid  to  the  official  assignee. 
The  amount  of  367^*  was,  we  understand, 
thus  allowed  and  deducted  as  remuneration 
for  services  and  labour  done  to  the  SOth  of 
January  last,  there  having  been  no  labonr 
or  service  since  that  time,  the  adjudication 
having  taken  place  in  the  November  preoed- 

(1)  8  Dm.  &  C.  570. 
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ing.  We  understand  the  sum  in  question  to 
have  been  calculated  upon  the  basis  of  a 
general  rule,  or  general  scale,  approved  and 
adopted  by  some  of  the  London  Commis- 
sioners (but  which  general  rule,  or  general 
scale,  has  never  received  the  sanction  of 
the  Lord  Chancellor  or  the  Lords  Com- 
missioners of  the  Ghreat  Seal),  and  not  on 
the  circumstances  of  this  particular  case. 
The  probability  is,  that  it  would  be  con- 
sistent with  a  view, — ^not  to  save  trouble  or 
time, — but,  to  the  general  interests  of  jus- 
tice, that  there  should  be  a  general  rule, 
liable  in  particular  cases  to  variation,  in 
the  exercise  of  careful  judicial  discretion  ; 
and  that  there  should  be  an  attempt  to 
obtain  uniformity  of  practice,  so  far  as  due 
attention  to  the  language  of  the  act  of  par- 
liament will  permit ;  nor  do  we  doubt  that 
it  would  be  as  well  were  the  London  Com- 
missioners to  apply  to  the  Lord  Chancellor 
under  this  section.  Here  we  ought  not, 
as  we  think,  to  recognize  any  general  rule. 
Regarding  the  particular  circumstances  of 
this  case,  although  impressed  with  the 
belief  that  official  assignees  ought  not  to 
be  remunerated  in  a  niggardly  or  parsimo- 
nious manner,  we  think,  with  unfeigned 
deference  to  the  learned  and  excellent  Com- 
missioner before  whom  this  case  was  con- 
sidered, but  whose  attention  seems  not  to 
have  been  directed  minutely  to  this  parti- 
cular circumstance,  that  the  amount  of 
remuneration  allowed  is  too  high,  considered 
merely  down  to  the  period  of  last  January. 
We  think  the  case  must  go  back  to  the 
learned  Commissioner,  unless  the  petitioners 
and  the  official  assignee  join  in  requesting 
us  to  fix  what  the  amount  of  remuneration 
ought  to  be,  which,  upon  being  so  request- 
ed, we  are  prepared  and  ready  to  do. 

Mr.  Swanston,  on  behalf  of  the  petition- 
ers, requested  the  judgment  of  the  Court 
fixing  the  amount  of  remuneration. 

Mr,  Russell,  for  the  official  assignee, 
abstained  from  any  remark. 

Their  Lordships  thereupon  referred  the 
matter  back  to  the  Commissioner  on  this 
point. 
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Bankrupt  Law  Consolidation  Act,  1849 
— **  Conduct  as  a  Trader" 

A  bankrupt,  who  had  twice  before  com' 
pounded  with  his  creditors,  made  false  and 
fraudulent  entries  in  his  books,  consisting  of 
fictitious  accounts  in  particular  names.  He 
stopped  payment,  being  at  the  time  able  to 
pay  I2s.  in  the  pound,  and  soon  after 
offered  lis,  in  the  pound.  The  Commis- 
sioner refused  him  his  certificate  and  all 
protection,  excepting  for  the  twenty -one  days; 
4tnd  on  appeal,  the  Lords  Justices,  acting  under 
the  discretion  given  by  the  19Sth  section  of 
the  act — "  a  discretion  to  be  exercised  on 
judicial  grounds  with  reference  to  the  nature 
of  the  case  in  general,  and  on  its  peculiar 
circumstances"— dismissed  the  petition  of 
appeal,  with  costs,  affirming  the  decision  of 
the  Commissioner,  and  refusing  any  protec- 
tion whatever,  the  conduct  of  the  bankrupt 
being  unfair,  untradesman-like  and  dis- 
reputable. 

A  petition  of  appeal  was  presented  in 
this  matter  by  the  bankrupt,  Thomas  Ste- 
phen Curties,  of  York  Street,  Westminster, 
wholesale  cheesemonger,  praying  the  re- 
versal of  the  decision  of  Mr.  Commissioner 
Evans,  by  which  any  certificate  had  been 
refused  him,  and  protection  only  granted 
for  twenty-one  days.  The  peculiar  fea- 
tures of  the  case  will  be  collected  fi'om  the 
narrative  judgment  of  the  Lord  Chief 
Justice,  and  it  will  only  be  necessary 
therefore  to  state  that  the  grounds  of  the 
Commissioner  were,  first,  that  the  bank- 
rupt had  made  false  and  fraudulent  entries 
in  his  books  with  intent  to  defraud  his 
creditors  within  the  meaning  of  the  201st 
section  of  the  Bankrupt  Law  Consolida- 
tion Act ;  secondly,  a  fraudulent  contract- 
ing of  debts  within  the  meaning  of  the 
256th  section  of  the  same  statute;  and, 
thirdly,  that  after  adjudication  he  had 
withheld  the  production  of  books  and 
papers  relating  to  his  trade-dealings  and 
estate. 

Mr,  Swanston  and  Mr.  Roxburgh  sup- 
ported the  petition  of  appeal,  and  stated  to 
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the  Court  that  10«.  in  the  ponnd  had  been 
paid,  besides  the  costs  of  the  bankruptcy, 
up  to  the  time  of  the  dividend  meeting ; 
and  that  the  ofHcial  manager  had  in  hand 
263/.  to  answer  future  costs,  and  to  make 
a  further  dividend  of  probably  not  less 
than  2s,  in  the  pound. 

Mr.  Malins  and  Mr,  Bagley  opposed 
the  petition  on  behalf  of  the  trade  assignees, 
and  urged  upon  the  Court  the  necessity  of 
dismissing  the  petition,  with  costs. 

Mr,  Bury  appeared  for  the  official  assig- 
nee, also  in  opposition  to  the  appeal. 

Mr.  SwansUm  was  heard  in  reply. 

Lord  Justice  Knight  Brucb. — This  is 
a  case  of  certificate  arising  necessarily  oa 
one  or  more  of  the  sections  of  the  act  con- 
solidating the  law  of  bankruptcy,  of  which, 
without  entering  into  the  201st  and  256th 
sections,  it  will  be  sufficient  to  refer  to  the 
198th  section,  which  directs  that  the  Court, 
"having  regard  to  the  conformity  of  the 
bankrupt  to  the  law  of  bankruptcy,  and 
to  his  conduct  as  a  trader  before  as  well 
as  after  his  bankruptcy,  and  whether  the 
allowance  of  such  certificate  be  opposed 
by  any  creditor  or  not,  shall  judge  of  any 
objection  against  allowing  such  certificate, 
and  either  find  the  bankrupt  entitled  thereto, 
and  allow  the  same,  or  refuse  or  suspend 
the  allowance  thereof,  or  annex  such  con- 
ditions thereto  as  the  justice  of  the  case 
may  require.'*  The  discretion  here  re- 
posed in  the  Court  is,  as  Mr.  Swanston 
truly  says,  not  an  unlimited  discretion  ;  it 
is  to  be  discreetly  exercised  on  judicial 
grounds,  with  reference  to  the  particular 
nature  of  the  case  in  general,  and  also  on 
its  particular  circumstances;  but,  before 
all,  is  to  have  regard,  if  not  to  be  restricted 
to  the  conduct  of  the  bankrupt  as  a  trader, 
and  as  a  trader  before  as  well  as  after  his 
bankruptcy.  The  question  before  us  is, 
whether,  having  regard  to  the  conduct  of  the 
bankrupt  as  a  trader  before  as  well  as  after 
his  bankruptcy,  it  is  or  is  not  fit  that  he 
should  receive  a  passport  (so  to  speak)  in  the 
world  of  commerce  to  recommence  opera- 
tions as  a  trader  before  paying  in  full  the 
debts  now  due  firom  him. 

The  conduct  of  the  bankrupt  has  been 
impeached  on  several  grounds :  first, 
that  suspending  his  payments,  intend- 
ing a  stoppage  and  a  composition  with 


his  creditors  on  the  morning  of  the  27th 
of  October,  he  had  on  the  preceding 
Saturday  purchased  goods  of  tradesmen 
for  which  he  did  not  pay  and  has  never 
paid,  and  it  is  contended  that  his  purchase 
of  goods  on  the  Saturday,  followed  by 
the  almost  immediate  stoppage  in  the  fore- 
noon of  the  Monday,  was  conduct  un- 
fair, imtradesman-like  and  disreputable. 
Primd  facie  it  was  so ;  and  it  lies  on  the 
bankrupt  to  explain  such  a  state  of  things; 
and  it  has  been  said  on  his  behalf,  that  it 
was  not  unfair,  untradesman-like,  nor  dis- 
honest under  the  circumstances  in  which 
he  was  placed,  to  buy  goods  and  within 
less  than  twenty-four  hours  in  one  sense, 
and  forty-eight  hours  in  every  sense,  to 
proceed  to  effect  a  composition.  He  says 
he  intended  nothing  of  the  kind  attributed 
to  him,  that  he  bought  the  goods  in  the 
ordinary  course  of  business,  and  that  he 
intended  to  continue  his  trade ;  but  that 
on  the  Monday  morning,  so  early  aa  nine 
o'clock,  he  received  an  invoice  of  one  par- 
cel of  the  goods  from  one  of  the  tradesmen 
thus  used,  by  the  deduction  of  discount  on 
which  it  was  shewn  that  he  expected  im- 
mediate payment  of  the  amount.  The 
invoice  appears  not  to  have  been  accom- 
panied by  a  letter;  but  the  bankrupt 
inferred,  as  he  says,  that  no  further  sop- 
plies  were  to  be  expected  firom  that  quarter 
without  immediate  payment.  In  this  in- 
stance, there  was  no  demand  or  preasnre 
either  for  that  or  a  much  larger  ram  due 
from  him  to  the  same  creditor.  The 
amount  of  this  invoice  was  under  28i.,  but 
he  says  it  had  such  an  effect  upon  him,  as 
shewing  an  intention  of  no  longer  dealing 
with  him  on  credit,  but  to  make  their  deal- 
ing^ together  ready-money  dealings,  he 
being  so  short  of  supplies,  his  trade  so 
much  depending  on  this  man,  that  the  receipt 
of  the  invoice  induced  him  to  detennine  at 
once  to  come  to  a  stoppage.  Now,  certainly, 
this  is  a  most  extraordinary  state  of  cir- 
cumstances, and  one  which,  although  not 
absolutely  impossible,  yet  is  so  improbable 
that  it  requires  a  very  great  stretch  of  cre- 
dulity to  believe.  It  is  curious,  too,  that  in 
his  position  he  should  have  at  all  desired 
to  have  stopped  payment  or  compounded 
with  his  creditors,  for  it  is  plain  he  had 
the  means  of  paying  12«.  in  the  pound; 
indeed,  he  shortly  afterwards  offered  to  pay 
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11«.  in  the  pound.  The  whole  affair, 
therefore,  wears  a  most  mysterious  aspect, 
as  to  which  it  is  impossible  to  account  to 
the  mind  before  we  resort  to  the  early  his- 
tory of  this  man. 

It  appears  that  in  December  1831, 
being  then  a  linen-draper,  or  recently 
an  apprentice  to  a  linen-draper  at  Wor- 
thing, and  just  out  of  his  time,  he  mar- 
ried a  lady  of  some  fortune  in  his  own 
rank  of  life.  The  fortune  she  had  appears 
to  have  been  short  of  1,000/.,  about  800/. 
—a  Tery  good  fortune  for  his  rank  of  life. 
Of  this  sum  500/.  was  settled  strictly,  and 
is  not  now  in  question.  There  was  no 
other  settlement,  and  the  fortune  came 
into  the  possession  of  the  husband ;  but 
he  says,  though  there  was  a  formal  deed 
as  to  the  500/.,  there  was  an  understand- 
ing (or  an  agreement  of  some  kind)  that 
he  was  to  be  a  debtor  for  the  rest  of  the 
fortune,  and  whether  that  is  to  be  believed 
depends  on  the  circumstances  taken  toge- 
ther. He  appears  on  this  occasion,  with 
the  aid  of  his  wife's  fortune,  to  have 
changed  his  line  of  business,  and  to  have 
taken  to  the  bacon  and  cheese  trade,  in 
which  he  was  not  long  outwardly  pros- 
perous, for  in  1836  he  stopped  payment, 
and  paid  10«.  in  the  pound.  That  was 
the  conclusion  of  the  first  cycle  of  his  busi- 
ness. Afterwards,  he  went  on  for  some  years 
without  entering  into  any  composition. 
But  in  1847  he  came  to  a  second  composi- 
tion, and  in  that  he  paid  9s.  in  the  pound. 
The  ensuing  period  of  trade  is  not  so  long, 
because  the  time  for  the  third  composition 
appears  to  have  arrived  in  1851.  Looking 
back  to  these  circumstances,  to  which  others 
may  be  added,  some  light  dawns  upon  the 
otherwise  mysterious  circumstances  in  which 
a  man,  such  as  he  was  with  regard  to  pro- 
perty, should  desire  to  stop  business  and 
compound  with  his  creditors.  I  have  endea- 
voured to  account  satisfactorily  to  my  own 
mind  for  his  conduct  with  respect  to  this 
third  transaction,  and  I  have  failed  in  the 
attempt;  and  I  regret  to  say  that  I  am 
unable  to  give  credit  to  the  reasons  he 
assigns  for  his  stoppage, — for  his  last  act, 
the  attempt  at  composition.  I  am  unable 
to  assign  it  to  any  motive  consistent  with 
credit  to  him. 

This  is  not  all.  He  did  not  at  this 
stage    contemplate    bankruptcy,    he    in- 


tended a  composition  ;  but  against  his 
will,  his  creditors  not  wishing  to  accept 
1  \a,  in  the  pound,  he  was  made  a  bank- 
rupt, and  his  books  and  documents  have 
undergone  an  adverse  inspection.  From 
the  ledger  he  seems  to  have  abstracted  four 
pages  or  two  leaves ;  these,  he  says,  were 
taken  out  by  himself.  The  knife,  also, 
has  been  in  use  in  more  than  one  place  in 
the  books,  and  must  be  taken  to  have  been 
80  used  by  himself;  but  what  makes  the 
matter  the  subject  of  graver  consideration 
is,  that  the  abstracted  leaves  and  the 
erasures  are  all  accompanied  by  suspicious 
accounts  in  the  same  books,  and  to  which 
I  must  now  refer.  The  book  contains,  at 
least  four  fictitious  accounts,  that  is,  they 
are  accounts  ascribed  to  persons  with  whom 
he  had  no  dealing.  The  allegation,  how- 
ever, on  his  part  is,  that  the  transaction 
was  fair,  and  this  form  of  account  was 
merely  adopted  because  he  did  not  wish 
his  clerks  and  servants  to  know  to  what 
they  really  related.  One  of  the  accounts 
is  ascribable  to  a  man  of  the  name  of 
Payne,  making  Payne  a  creditor  to  the 
extent  of  200/.  That  is  admitted  to  be 
fictitious  in  every  sense,  but  the  bankrupt 
explains  it  thus :  "  I  say  that  previously  to 
the  10th  of  January  1848, 1  hadsaved  200/. 
from  the  sale  of  bacon  wrappers,  empty 
hogsheads,  and  preferences  on  compositions 
with  my  creditors,  which  I  had  kept  apart 
from  my  business  as  a  private  fund ;  but 
then,  wanting  the  amount  in  my  business, 
I  entered  the  same  in  my  books  under  the 
head  of  John  Payne."  The  phrase  "  pre- 
ferences on  compositions,"  is  one  of  which 
I  never  before  heard.  Of  the  other  three 
accounts,  one  is  a  closed  account,  entered 
in  the  name  of  Maria  Curties,  the  mother 
of  the  bankrupt.  Of  the  other  two,  being 
open  accounts,  one  is  with  Mr.  Webberley, 
the  brother-in-law  of  the  bankrupt,  the 
other  with  Mr.  Pointon,  his  cousin ;  they 
are  all  of  them  fictitious  in  point  of  names, 
but  then  he  says  they  were  honest  accounts, 
merely  intended  for  the  purpose  of  con- 
cealment from  his  clerks ;  and  he  says  the 
money  all  belonged  to  his  wife.  There  is 
no  pretence  for  saying  that  it  belonged  to 
his  wife  for  her  separate  use ;  but  it  is 
said  by  Mr.  Swans  ton,  and  said  truly,  that 
the  bankrupt  and  his  wife  might  so  have 
treated  the  money,  and  this  would  remove 
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any  dishonest  intentioii.  I  have  stated 
the  settlement  on  the  marriage  of  the  500/.; 
I  have  stated  the  closed  accounts  with 
Maria  Curties.  The  two  accounts  with 
Wehberley  and  Payne  amount  to  1,100/. 
Now,  that  certainly  is  a  great  amount  of 
accumulation  on  300/.,  the  remainder  of 
her  fortune  not  in  settlement.  This  is 
accounted  for  by  the  interest  on  the  500/. 
and  on  other  money  accrued  due  in  her 
right,  and  by  her  saving  from  the  expenses 
of  the  household,  which  appears  to  have 
been  conducted  with  economy.  It  is, 
however,  impossible  that  all  this  should 
be  presented  to  the  mind  of  any  reasonable 
being  without  exciting  an  exclamation  of 
surprise.  I  agree  that  the  improbable  is 
not  always  the  untrue :  and  I  agree  that 
innocent  men  have  been  convicted  on 
circumstantial  evidence,  apparently  most 
satisfactory,  but  which  has  afterwards 
turned  out  to  be  untrue.  Those,  how- 
ever, who  have  to  determine  on  questions 
of  doubtful  facts  must  do  their  best  to  come 
to  a  conclusion,  and  must  not  avoid  doing 
so  merely  on  the  ground  of  that  liability  to 
error  which  is  incident  to  all.  In  viewing 
the  matter  in  that  way,  I  am  obliged  to  say 
I  cannot  come  to  the  conclusion  that  the 
history  of  this  account  is  credible.  I  do 
not  believe  it. 

The  matter  does  not  rest  here,  for 
this  tradesman  employed  an  accountant, 
Mr.  Glover.  In  the  course  of  the  com- 
munications which  passed  between  Mr. 
Glover  and  himself,  it  appears  that  these 
accounts  struck  Mr.  Glover  as  seeming  re- 
markable, but  it  does  not  appear  that  the 
bankrupt  then  explained  to  him  that  these 
accounts,  as  to  Wehberley  and  Payne, 
were  accounts  relating  to  property  of  his 
wife;  but  he  led  Mr.  Glover  to  believe 
that  they  were  true  and  honest  accounts 
with  persons  described.  The  matter  does 
not  even  thus  end.  There  appears  in  the 
account  under  the  name  of  Wehberley,  on 
the  27  th  of  October  1851,  a  cheque  debited 
to  Wehberley,  in  part  payment  of  the  ap- 
parent debt  due  to  him.  This  struck  the 
accountant  as  being  on  the  day  of  the 
stoppage  of  payment,  and  he  remonstrated. 
The  bankrupt,  however,  at  first  insisted 
on  its  propriety,  and  that  it  ought  to  stand, 
but  at  last  he  gave  way,  and  withdrew  it. 
Though  there  are  other  circumstances  to 


which  I  might  allude,  I  lay  no  stress  on 
them. 

I  find  the  facts,  already  mentioned  be- 
fore me,  and  I  am  asked,  in  the  exercise 
of  a  judicial  discretion,  and  on  a  tribunal 
having,  to  a  certain  extent,  to  arrange  the 
affairs  of  commerce — I  am  asked  to  give 
the  passport  of  the  tribunal  to  this  man  to 
enable  him  to  enter  again  into  trade.  I 
am  surprised  that  such  an  application 
should  have  been  made  with  the  sanction 
of  any  disinterested  adviser.  It  is  a  de- 
mand without  pretext;  it  is  a  demand 
without  colour,  and  I  do  not  recollect  a 
case  where  a  certificate  has  been  asked  in 
which  there  were  such  plain,  palpable,  and 
irresistible  grounds  for  refusal.  For  my 
part,  and  so  far  as  I  am  concerned,  I  dis- 
miss the  petition ;  I  refuse  the  petitioner 
his  certificate,  and  I  also  refuse  him  any 
protection  whatever. 

Lord  Justice  Lord  Crakworth. — ^I 
entirely  concur  in  the  conclusion  at  which 
my  learned  Brother  has  arrived.  The  case 
has  been  by  us  most  fully  and  carefully 
considered ;  and  there  never  was  one  more 
fit  for  refusal.  It  is  a  mistake  to  suppose 
that  the  question  before  the  Court  is, 
whether  or  not  sufiicient  punishment  has 
been  inflicted ;  but  the  question  is,  whe- 
ther, under  the  circumstances  of  such  dis- 
honesty as  are  here  charged,  and  where 
the  explanation  given  is  so  entirely  and 
utterly  incredible,  the  Court  ought  to  sanc- 
tion the  re-entry  of  the  bankrupt  into 
business,  without  his  having  previously 
paid  his  debts  in  full.  I  think  most  clearly 
not ;  and  the  petition  must  be  dismissed, 
and  with  costs,  and  all  protection  be 
refused. 


Lords  JosTicss.'^      _ 

1852  >  P^fi^  8TANER,  tft  re 

July  24.     j  "*"•*• 

Bankrupt  Law  Consolidation  Ad^  1849 — 
"  Conduct  as  a  Trader''— Fraud— False- 
hood —  Certificate. 

A  trader  carried  on  business  as  a  baker^ 
and,  before  the  statute  12  <$*  13  Vict.  c.  106. 
came  into  operation^  obtained  moneyfiromJ. 
on  pretence  that  it  should  be  invested  on 
mortgage,  which  was  not  done.     He  also  od- 


Vol.  XXL] 


MICHAELMAS  1851  to  MICHAELMAS  1852. 


57 


tained  money  from  F,  on  a  Hmilar  pretence^ 
which  was  not  so  invested.  The  trader 
became  hanhrtipt,  and  the  Commissioner  re- 
fused  him  any  certificate ;  and,  on  appeal, 
held  (dismissing  the  appeal),  that  the  money 
of  /.  and  the  money  of  F,  were  obtained  by 
fraud  and  falsehood ;  that  on  these  grounds 
he  was  not  entitled  to  his  certificate ;  that 
before  a  bankrupt  can  ask  for  his  certificate 
he  should  have  conformed  to  the  bankrupt 
law  since  his  bankruptcy ;  that  if  a  trader 
so  obtains  money,  though  not  in  the  course  of 
his  trade,  or  in  matters  connected  with  his 
business,  it  is,  on  a  question  of  certificate, 
conduct  as  a  trader,  within  the  meaning  of 
the  act ;  and  that  if  a  case  comes  otherwise 
within  the  act,  it  is  not  the,  less  so  because 
the  conduct  complained  of  took  place  before 
the  passing  of  the  act. 

This  was  an  appeal  by  the  bankrupt, 
Geoi^e  Staner,  a  baker,  at  Margate,  against 
the  decision  of  Mr.  Commissioner  Holroyd, 
who  refused  him  either  certificate  or  pro- 
tection, on  the  grounds  of  fraudulent  con- 
tracting of  debts,  and  of  conduct  as  a  trader 
within  the  256th  section  of  the  statute, 
12  &  13  Vict.  c.  106.  From  the  evidence 
before  the  Commissioner,  it  appeared  that 
the  bankrupt,  although  a  baker,  was  in  the 
habit  of  borrowing  money,  and  laying  it 
out  on  mortgage  and  other  securities.  His 
assets  amounted  to  sufficient  to  pay  10«. 
in  the  pound,  and  his  unsecured  debts 
were  7,600/.,  or  thereabouts.  At  the  cer- 
tificate hearing,  before  the  Commissioner, 
Mr.  Jay  and  Mrs.  Fife  severally  opposed 
him,  each  on  the  ground  that  he  had  ob- 
tained money  by  false  and  fraudulent  pre- 
tences. Mr.  Jay  alleged  that  the  bankrupt 
obtained  450/.  from  him,  on  pretence  that 
it  was  to  be  laid  out  on  mortgage,  while 
the  bankrupt  swore  that  it  was  lent  to  him 
on  his  own  personal  security.  The  matter 
turned  on  a  correspondence,  one  of  the 
most  material  letters  of  which  was,  how- 
ever, alleged  to  be  lost.  The  particulars 
of  this  correspondence  are,  as  to  their 
material  points,  fully  stated  in  the  judg- 
ment of  Lord  Cranworth.  At  the  present 
hearing,  Mr.  Jay,  the  creditor,  and  the 
bankrupt  were  examined  vivd  voce,  and 
each  adhered  to  his  version  of  the  affair. 
Mrs.  Fife,  in  her  examination  before  the 
Commissioner,  swore  that  she  and  her  late 


husband  were  acquainted  with  Staner,  and 
that  after  her  husband's  death  he  asked  her 
how  she  was  left  off,  and  that  she  told  him 
she  had  200/.,  which  was  too  much  to  be 
in  the  house,  whereupon  he  offered  to  lay 
it  out  on  mortgage.  The  particulars  of 
this  evidence,  which  on  the  present  occa- 
sion was  repeated,  in  an  affidavit  of  Mrs. 
Fife,  she  being  too  ill  to  attend  personally, 
are  fully  stated  in  Lord  Cran worth's  judg- 
ment. Miss  Fife,  the  daughter  of  this 
creditor,  was  examined  vivd  voce  upon  the 
subject  of  the  loan,  and  so  was  the  bank- 
rupt ;  and,  as  in  the  case  of  Mr.  Jay,  the 
evidence  was  not  only  contradictory,  but 
was  in  every  respect  diametrically  opposed. 
The  bankrupt  swore  that  he  did  not  recol- 
lect the  transaction  as  detailed  by  Miss 
Fife  and  as  set  out  in  her  mother's  affidavit ; 
and  then  he  said  her  story  was  untrue,  and 
that  the  money  was  lent  on  his  promissory 
note  only.  Before  Mrs.  Fife's  affidavit 
was  admitted,  the  Lord  Chief  Justice  stated 
that  in  his  opinion  it  was  due  to  the 
bankrupt  that  the  case  should  stand  over 
for  the  personal  attendance  of  that  lady,  if 
the  bankrupt  desired  it.  The  bankrupt, 
however,  did  not  avail  himself  of  the  offer, 
and  the  case  was  heard  on  the  affidavit  of 
Mrs.  Fife  and  on  the  oral  testimony  of  her 
daughter,  and  on  the  vivd  voce  examination 
of  the  bankrupt. 

Mr.  Cooke,  in  support  of  the  appeal.— 
This  case  divides  itself  into  three  parts : 
first,  is  it  or  is  it  not,  upon  a  fair  estimate 
of  the  evidence  before  the  Court,  made  out 
that  the  bankrupt  did,  in  each  of  these  two 
cases,  as  he  unquestionably  has  done  for  a 
long  time  in  other  matters,  receive  the 
monies  of  these  opposing  creditors  upon 
his  own  personal  security,  and  to  be  laid 
out  by  him  in  such  securities  as  he  might 
from  time  to  time  see  fit,  the  creditors 
relying  on  his  personal  security,  and  not 
on  any  investments  he  might  make  ?  Se- 
condly, whether,  however  the  money  was 
obtained,  and  for  whatever  purpose  lent  to 
him,  or  intrusted  to  his  care,  can  it  be 
said  that  whatever  his  conduct  in  the  affair 
might  be,  it  was  "conduct  as  a  trader" 
within  the  meaning  of  the  bankrupt  law,  his 
trade  being  that  of  a  baker,  and  the  money 
being  in  no  way  whatever  placed  in  his  hands 
in  the  conduct  or  for  the  purposes  of  his 
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business  ?  And,  thirdly,  if  neither  of  those 
points  can  be  answered  favourably  to  the 
bankrupt,  can  the  Court  properly  hold 
the  case  to  come  within  the  new  bankrupt 
law,  seeing  that  the  two  transactions  took 
place  before  that  law  came  into  operation  ? 
Upon  the  first  point,  the  fair  estimate  to 
be  derived  from  the  opposing  testimony 
is,  that  the  money  was  lent  to  him,  and 
was  not  intrusted  to  him  for  the  purpose 
of  being  invested  on  mortgages  for  the 
creditors.  This,  too,  was  done  at  periods 
when  the  bankrupt  believed  he  was  sol- 
vent, and  when,  in  fact,  he  was  so,  and  he 
would  have  so  remained  but  for  unforeseen 
and  unavoidable  mischance.  As  to  the 
second  question,  how  can  it  be  said  to  be 
"  conduct  as  a  trader"  within  the  meaning 
of  the  Bankrupt  Law  Consolidation  Act  for 
a  baker  to  obtain  money,  however  fraudu- 
lently, if  fraud  there  be,  which  is  not 
obtained  in  his  character  as  such  trader, 
and  not  to  be  applied  or  used  in  his  trade  ? 
To  hold  that  it  were,  would  be  a  contra* 
diction.  If  the  legislature  meant  the  words 
to  apply  to  the  general  conduct  of  the 
bankrupt,  the  act  would  have  spoken 
merely  of  his  conduct,  but  by  adding  the 
words  ^^  as  a  trader,*'  the  legislature  mani- 
festly intended  '*  conduct  of  the  bankrupt 
in  his  character  of  a  trader,"  or  "  in  the 
conduct  and  management  of  his  trade." 
There  are  two  cases,  decided  by  one  of 
your  Lordships,  on  the  construction  of 
this  expression,  and  both  cases  are  very  dis- 
tinguishable from  this.  They  are  Ex  parte 
Wakefield  {1)  and  Ex  parte  Domford  {2). 
In  these  cases,  although  the  transactions 
complained  of  were  not  strictly  in  or  re- 
lating to  the  business  of  the  parties  (and 
they  are  not  at  all  so  here),  yet,  in  the 
latter  case,  the  bankrupt  obtained  the 
money,  though  by  misrepresentation  yet 
still  to  the  knowledge  of  the  lender,  for 
the  purposes  of  his  trade,  while  in  the 
former  the  breaches  of  trust  were  held  not 
to  be  committed  by  the  bankrupt  as  a 
trader,  and  he  was  left  open  to  all  the  con- 
sequences of  them  in  this  character  of 
breaches  of  trust.  There  is  nothing  in  the 
judgments  to  shew  that  the  Court  would 
have  come  to  the  conclusion  it  did  if  the 


(1)  17  Law  Times,  55. 

(2)  20  Law  J.  aq>.  (n.s.)  Bankr.  7. 


facts  bad  been  there  as  they  are  here. 
Indeed,  I  infer  quite  the  contrary  from 
those  two  judgments.  Finally,  upon  the 
third  point,  even  if  the  case  set  up  by 
Mr.  Jay  and  Mrs.  Fife  be  true,  or  what  is 
the  same,  if  their  statements  are  believed, 
and  the  bankrupt  be  disbelieved ;  still, 
what  the  bankrupt  has  done  was  done  be- 
fore the  statute  came  into  operation,  and, 
therefore,  cannot  possibly  be  said  to  come 
within  the  meaning  of  the  256th  section  of 
that  act.  For  all  these  reasons,  the  bank- 
rupt ought  not  to  be  deprived  of  his  cer- 
tificate, and  the  decision  of  the  learned 
Commissioner  should  be  reversed. 

Mr,  Bacon  and  Mr.  Bayley,  for  the 
opposing  creditors,  were  not  called  upon. 

Mr,  J,  T.  Wood  appeared  for  both  the 
official  and  creditors'  assignees. 

Lord  Justice  Lord  Cranworth.— This 
is  another  of  those  distressing  cases  widi 
which  we  have  to  deal.  It  is  an  applica- 
tion by  a  party  against  the  decision  of  the 
Commissioner  for  a  certificate,  which  he 
thought  it  his  duty  to  refuse.  It  is  an 
extremely  painful  duty  to  have  to  perform, 
sitting  in  a  civil  matter,  to  adjudicate 
whether  a  punishment  (for  such  in  effect  it 
is,)  is  or  is  not  to  be  inflicted.  I  confess  I 
think  the  Commissioner  is  right  in  refusing 
the  certificate,  on  several  grounds.  In  the 
first  place,  before  the  bankrupt  can  ask  for 
a  certificate,  he  should  have  conformed  to 
the  bankrupt  law  since  his  bankruptcy ;  he 
should  have  stated  the  truth  and  the  whole 
truth  respecting  his  estate,  and  I  do  not 
shrink  from  saying  that  here  he  has  not 
done  so.  I  do  not  believe  the  statements 
he  has  made. 

There  were  two  transactions  relative 
to  loans  brought  in  question.  The  first 
was  that  of  Mr.  Jay.  Now,  if  the 
question  was,  whether  Mr.  Jay  could  be 
considered  as  in  any  other  light  than  a 
simple  contract  creditor,  there  might  be 
doubt,  because  his  subsequent  conduct 
led  to  the  conclusion  that  the  4501.  ad- 
vanced by  Jay  should  be  in  the  hands  of 
Staner,  to  be  as  well  secured  aa  he  could, 
on  his  (the  bankrupt's)  houses.  That  is 
not  now  the  question ;  the  real  point  is, 
what  was  the  original  transaction  ?  Mr.  Jay 
says,  that  he  advanced  hia  money  to  Staner 
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origindly  on  an  undertaking  that  it  should 
be  invested  on  security ;  be  says,  that  in  a 
letter,  wbicb  is  now  lost,  Staner  told  bim 
that  it  was  to  be  invested  on  a  mortgage  of 
an  estate  of  a  Mr.  Petley,  but  ^ter  many 
inquiries  made  by  biro,  and  many  excuses 
made  by  Staner,  the  latter  called  on  Mr. 
Jay,  and  told  bim  the  mortgage  was  at 
length  completed,  but  he  added  that  it  was 
taken  for  9001.  or  more,  and  that  as  he 
(the  bankrupt)  had  advanced  the  greater 
proportion  of  the  money,  he  would  retain 
the  mortgage  in  his  own  hands,  and  give 
Mr.  Jay  a  security  on  his  own  property, 
and  to  this  Mr.  Jay  acceded.     As  I  have 
already  stated,  it  is  immaterial  to  consider 
whether  that  did  or  did  not  absolve  the 
bankrupt  from  the  former  engagement.  But 
the  purpose  for  which  I  wish  to  consider  it 
IS  this :  what  was  the  true  transaction  ?    If 
what  the  bankrupt  has  stated  to  be  the 
true  transaction  is  not  so,  then  he  has  been 
deliberately  stating  what  he  knew  to  be 
untrue.   Mr.  Jay  says  it  was  a  contract  for 
a  mortgage  from  Mr.  Petley.     The  bank- 
rupt says  it  was  a  loan  to  him  on  his  pro- 
missory note.    Looking  at  the  documents, 
which  statement  do  they  bear  out  ?     The 
transaction  opens  by  a  letter  in  May,  in 
which  Staner  tells  Jay  as  to  the  state  of  the 
fuuds,  recommending  him  to  sell  out,  and 
adds :  **  Now,  if  you  get  this  letter  soon 
enough  to  have  time  to  answer  me  to-night, 
do  it  in  the  following  way  :  are  you  desi- 
rous to  sell  out  if  I  can  get  you  51.  per 
cent,  upon  my  own  security  ?    For  what  I 
expect  it  may  be  wanted  for,  is  equal  to 
that.      Next,  the  amount :  what  would  be 
convenient  to  invest  ?     Your  answer  will 
be  waited  for  by  me,  because  if  I  can  do  this 
service  I  shall  be  very  pleased,  and  do  not 
always  have  the  opportunity.''     Can  any 
one  understand  that,  otherwise  than  that 
he  was  proposing  some  security  other  than 
his  own  ?     Mr.  Jay  agrees  to  sell  out,  and 
letters  pass  as  to  the  mode  of  transmitting 
the  money  by  a  registered  letter,  to  which 
Mr.  Jay  objects,  and  then  the  bankrupt . 
writes  to  him :  ''  I  take  it  for  granted  you 
will  have  the  money  on  Friday.  The  secu- 
rity, you  may  rest  assured,  is  of  the  most 
desirable  character,  or  you  should  not  have 
the  investment.  Leave  that  to  me."    Now, 
these  are  terms  utterly  irreconcileable  with 
the  notion  that  he  was  borrowing  money  on 


his  own  security.  I  come  to  the  conclu- 
sion that  Jay  is  a  person  to  be  believed, 
and  that  the  bankrupt  is  to  be  disbelieved. 
One  circumstance  is  important  for  the  bank- 
rupt, that  it  does  not  appear  in  writing 
that  the  name  of  the  mortgagor  was  men- 
tioned. Jay,  however,  says,  it  was  men- 
tioned in  the  lost  letter ;  that  was  fairly  a 
matter  for  observation,  but  I  do  not  attach 
much  importance  to  it,  because  what 
passed  between  those  parties  was  by  word 
of  mouth,  and  a  person  desirous  of  manu- 
facturing a  story  which  is  untrue,  would 
more  probably  have  put  it  on  what  passed 
by  word  of  mouth,  instead  of  referring  it  to 
a  lost  letter.  I  am,  therefore,  inclined  to 
regard  the  circumstance  as  favourable, 
rather  than  otherwise,  to  the  truth  of  the 
statement  made  by  Jay.  If  the  case  relied 
on  the  evidence  of  Jay  alone,  I  should  have 
come  to  the  conclusion  that  the  bankrupt 
had  wilfully  intended  to  deceive  his  assig- 
nees and  the  parties  interested  in  his  estate, 
and  had  not  conformed  to  the  bankrupt 
laws. 

The  case  does  not  rest  here :  there 
is  another  transaction  ;  and  if  anything  is 
to  be  gained  by  the  maxim  ^*noscitur  d 
soeiis"  it  is  by  its  application  to  the  present 
case.  This  transaction,  of  a  similar  cha- 
racter to  the  former,  took  place  between 
the  bankrupt  and  Mrs.  Fife ;  and  in  this 
instance  also  we  have  had  the  advantage 
of  seeing  the  demeanour  and  hearing  the 
statement  of  Miss  Fife  and  the  bankrupt, 
and  we  have  had  the  affidavit  of  her 
mother  Mrs.  Fife,  who  cannot  be  exa- 
mined here  orally,  on  account  of  her  illness ; 
and  the  bankrupt,  who  knows  the  evidence 
she  gave  before  the  Commissioner,  and  is 
probably  aware  that  her  cross-examination 
would  not  be  favourable  to  him,  did  not 
wish  that  the  matter  should  be  delayed  on 
that  account.  Now,  what  is  the  account 
given  by  the  mother  in  her  affidavit,  and 
in  a  very  straightforward  manner  by  the 
young  woman  here  to-day  7  Mrs.  Fife  lost 
her  husband  in  1 849,  leaving  a  little  money, 
about  2001.,  in  the  house.  Staner  knew 
them  at  Margate,  and  took,  or  professed  to 
take,  some  interest  in  him  and  his  family, 
and  the  widow  and  the  daughter  supposed 
him  to  be  their  only  friend.  He  tendered 
his  advice  to  them,  and  appointed  to  meet 
them  at  the  London  terminus  of  the  Black- 
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'wall  Railway  by  the  hour  he  said,  of  ten 
o'clock  on  a  certain  day.  The  daughter 
says,  and  the  mother  states  in  her  affidavit, 
that  they  went,  and  Staner  asked  them 
how  they  were  left  off,  and  was  told  that 
she  had  200/.,  and  that  was  more  money 
than  she  liked  to  have  in  the  house.  He 
said  that  it  was  unlucky  he  had  not  known 
it  sooner,  as  he  could  have  got  it  invested ; 
that  a  Mr.  Powell,  of  Quex-park,  was  just 
dead,  that  the  Cottons  were,  therefore,  in 
want  of  money,  and  that  he  could  have  got 
5/.  per  cent.  He  then  asked  them  how 
long  it  would  take  them  to  get  the  money, 
as  perhaps  it  was  not  too  late.  He  then 
promised  to  wait  while  they  went  for  the 
money,  and  in  the  mean  time  to  see  if  he 
could  manage  the  matter.  They  went  and 
got  the  money,  and  on  their  returning  with 
it,  he  said,  he  had  seen  the  party  and  was 
happy  to  say  it  was  not  too  late,  and  that 
he  could  put  the  money  to  work  directly. 
Then,  relying  upon  him  and  his  friendship, 
they  put  their  all  into  his  hands ;  he  took 
it,  and  went  away.  The  bankrupt  denies 
all  this,  and  that  there  was  to  be  any  secu- 
rity, except  his  own  personal  security.  It 
is  utterly  incredible  that  the  story  told  by 
the  daughter  of  Mrs.  Fife  can  be  an  inven- 
tion ;  and  it  is  strangely  corroborated  by 
the  mode  in  which  the  bankrupt  himself 
has  answered  the  questions  put  to  him  re- 
garding it.  At  first,  he  said,  he  did  not 
recollect  it :  why  he  must  have  recollected 
it  if  it  had  occurred,  and  if  it  had  been  un- 
true, he  would  at  once  have  contradicted  it 
When  pressed  with  further  questions,  he 
seemed  to  feel  his  position,  and  then  he 
denied  the  story  to  be  true.  A  man  may 
well  say,  "  I  do  not  recollect  whether  it 
rained  this  day  fortnight/'  but  he  could 
not  be  heard  to  say,  with  any  hope  of  belief, 
that  he  did  not  recollect  whether  a  man 
gave  him  a  blow,  or  did  any  other  act  of 
violence  on  that  day.  So,  if  he  was  speaking 
the  truth,  he  would  not  in  this  transaction 
have  said  he  did  not  recollect.  We  have 
the  duty  cast  upon  us,  in  this  case,  of 
saying  whether  we  disbelieve  this  young 
woman,  supported  as  she  is  by  the  affidavit 
of  her  mother  (too  ill  to  be  examined),  or  to 
pay  no  attention  to  the  oath  of  the  bank- 
rupt. I  have  no  hesitation  in  saying  that, 
in  my  opinion,  the  bankrupt  has  told  a  deli- 
berate and  intentional  falsehood,  and  that 


on  that  ground  alone  the  certificate  has 
been  most  properly  refused  him. 

Further,  I  believe  his  debts  to  have  been 
contracted  by  fraud,  and  in  every  way  by 
means  such  as  are  not  proper  in  the  con- 
duct of  a  trader.  I  do  not  think  his  ap- 
plication for  his  certificate  is  to  be  for  one 
moment  listened  to,  and  I  am  of  opinion 
that  his  petition  must  be  dismissed. 

Lord  Justice  Knight  Bruce. — The 
agreement  of  Lord  Cranworth  with  the 
decision  of  the  learned  Commissioner,  would 
be  an  affirmation  of  it,  whatever  might  be 
my  own  opinion;  therefore,  it  would  be 
unnecessary  in  me  to  state  my  view  of  the 
case,  whatever  that  view  may  be.  I  think 
it  right,  however,  not  to  abstain  from  stating 
what  my  opinion  really  is. 

First,  as  to  the  law.  It  has  been 
suggested,  with  great  propriety,  by  Mr. 
Cooke,  the  learned  and  able  counsel  for 
the  bankrupt,  that  even  if  the  case  set 
up  by  the  opposing  creditors  were  made 
out,  it  does  not  fall  within  the  255di 
section  of  the  Bankrupt  Act,  1849,  be- 
cause these  particular  facts  having  occur- 
red, these  acts  having  been  done  by  the 
bankrupt  before  that  statute,  they  cannot 
be  said  to  come  within  its  operation.  For 
this  no  decision  was  cited ;  and  considering 
the  learning  and  experience  of  Mr.  Cooke, 
the  learned  counsel  who  supports  the  bank- 
rupt, I  think  I  may  take  it  that  no  case 
exists,  and  I  state  my  opinion  to  be,  that 
if  this  case  comes  otherwise  within  the  act 
of  parliament,  it  is  not  the  less  so  because 
the  conduct  complained  of  took  place  before 
the  passing  of  the  statute. 

Another  observation  made  was,  that 
the  debt  was  not  fraudulently  contract- 
ed by  the  bankrupt  in  his  trade,  and 
that,  therefore,  it  was  not  conduct  in  a 
trader  within  the  meaning  of  the  Bank- 
rupt Act,  and  for  this  my  decision  in 
Wakefield's  case  was  referred  to  and  re- 
lied upon.  My  impression  is  different  as 
to  the  effect  of  that  case,  and  I  think  that 
such  conduct  would  be  conduct  of  a  man  in 
trade  shewing  him  to  be  unworthy  of  that 
degree  of  estimation  which  ought  to  belong 
to  one  engaged  in  the  transactions  of  com- 
merce, or  indeed  in  any  other  transactions 
of  life.  If  in  Wakefield's  case  I  said  any- 
thing contrary  to  this,  I  was  wrong ;  but  I 
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do  not  tiiink  I  so  said.  My  impression 
has  always  been,  and  my  opinion  now  is, 
that  if  a  man  in  trade  deals  in  the  way 
alluded  to,  though  not  in  the  course  of  his 
trade,  or  in  matters  connected  with  his 
business,  it  is,  for  the  purpose  of  such  an 
application  as  the  present,  conduct  of  a 
man  "  as  a  trader"  within  the  act  of  parlia- 
ment.    So  far  as  to  the  law  in  this  case. 

There  are  two  acts  of  the  bankrupt 
impeached.  How  the  matter  would  have 
stood  if  Jaj^*s  case  had  been  the  only  one 
against  the  bankrupt  I  will  not  give  any 
opinion,  because  it  is  not  necessary ;  but  I 
am  satisfied  on  the  evidence,  so  far  as  any 
one,  subject  to  infu'mity  in  judging,  can  be 
satisfied,  on  the  comparison  of  a  conflict  of 
testimony  by  adverse  witnesses,  that  the 
money  of  Mrs.  Fife  was  obtained  from  her 
unfairly,  improperly,  and  fraudulently.  A 
state  of  things  was  represented  to  her  and 
her  daughter,  who  has  been  examined, 
which  did  not  exist ;  they  were  ignorant  (I 
do  not  use  the  term  in  an  offensive  sense) 
and  helpless  women,  whom  this  tradesman, 
who  professed  to  be  their  friend,  ought  to 
have  assisted,  advised,  and  supported,  and 
if  he  saw  they  were  about  to  commit  an  aet 
of  imprudence,  he  ought  to  have  prevented 
them  ;  at  all  events,  he  ought  to  have  told 
them  the  exact  truth.  He  allowed  them, 
however,  to  part  with  their  money  in  a 
mistake,  which  he  might  have  prevented. 
I  come  to  the  conclusion,  then,  on  the  evi- 
dence, that  the  bankrupt  contracted  a  debt 
vnth  Mrs.  Fife  by  fraud  and  on  false  pre- 
tences. 

Considering  that  I  come  to  that  con- 
clusion, and  considering  the  256th  section 
of  the  Bankrupt  Act,  I  am  to  ask  myself, 
whether  a  man  capable  of  committing  this 
single  act  as  to  these  women,  is  worthy 
to 'receive  what  I  have  called  a  passport  to 
enter  into  trade  again  without  paying  his 
debts.  I  am  of  opinion  that  he  is  not,  and 
on  the  ground  of  his  conduct  to  these  help- 
less women  alone,  I  refuse  him  his  certificate. 
Let  the  petition  be  dismissed,  and  the  costs 
of  the  assignees  and  opposing  creditor  only 
come  out  of  the  estate. 
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1852.         f    Ex  parte  bower,  in  re 
May  10 ;      (  bowers. 

July  24.      J 

Bankrupt  Law  Consolidation  Act,  1849 
— "  Trader  Debtor" — Summons — Particu- 
lars of  Demand. 

A  credUor^  a  wholesale  dealer.,  issued 
a  summons  under  the  7Stb  section  of  the  act, 
demanding  payment  of  money  due  from  a 
retail  dealer  in  the  same  Une  of  business, 
and  described  the  items  in  the  particulars  of 
demand  as  **  goods,"  Held,  that  this  de- 
scribed  with  sufficient  certainty  the  wares 
supplied,  so  as  to  prevent  the  anntUling  of 
the  adjudication  on  the  ground  of  uncer- 
tainty. 

The  situation  of  parties  and  nature  of 
demand  are  to  be  considered  in  determining 
what  is  convenient  certainly, 

A  doubt  on  the  legal  validity  qf  an  ac^U" 
dication  is  not  student  ground  for  annul- 
ling it» 

The  contest  between  John  Bowers,  of 
Worcester,  grocer,  and  John  Bower,  of 
London,  fruit-merchant,  is  detailed  in  the 
case  of  Ex  parte  Bowers,  ante,  p.  18.  John 
Bowers  appeared  before  the  d^trict  court, 
at  Birmingham,  and  shewed  cause  against 
the  adjudication  on  the  ground,  among 
other  grounds,  that  the  particulars  of  de- 
mand served  by  John  Bower,  his  creditor, 
were  insufiicient  within  the  78th  section  of 
the  Bankrupt  Act,  After  two  a^oum-^ 
ments,  the  question  was  gone  into  by  Mr, 
Commissioner  Balguy  on  the  2nd  of  Feb- 
ruary 1852,  when  John  Bowers  attended, 
and  upon  examination  deposed  as  follows  : 
— **  I  purchased  the  goods  of  the  petition- 
ing creditor  at  two  months'  credit,  and 
received  an  invoice,  which  had  at  the  top 
of  it  the  words  *  cash  in  two  months' ;  I 
gave  the  petitioning  creditor  a  bill,  which 
I  had  received  from  a  customer,  for  29^.  17s«, 
and  paid  the  7^.  balance,  and  the  two 
months'  credit  had  not  expired  when  the  no- 
tice of  demand  was  made  upon  me."  The 
Commissioner  annulled  the  adjudication ; 
but  in  the  memorandum  made  by  him,  the 
reason  assigned  did  not  in  any  way  relate 
to  the  point  of  the  time  of  credit  not  having 
expired,  nor  to  the  question,  whether  the 
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particulars  of  demand  were  sufficient.  The 
particulars  of  demand  were  as  follows  :— 
'*  The  Bankrupt  Law  Consolidation  Act, 
1849.  Particulars  of  demand  and  notice 
requiring  payment.  To  John  Bowers,  of 
the  city  of  Worcester,  in  the  county  of 
Worcestershire,  grocer,  dealer  and  chap- 
man. The  following  are  the  particulars 
of  the  demand  of  the  undersigned,  John 
Bower,  of  No.  8,  Botolph  Lane,  in  the 
dty  of  London,  fruit-merchant,  against 
you,  the  said  John  Bowers,  amounting  to 
the  sum  of  661,  9«.  Id, 

1851.  £.  «.  d. 

April  14.— To  goods  20  10  0 

June  9.—Ditto 17    0  4 

October  8.— Ditto 86     1  9 

1852.  78  12     1 
October  6.— Cr.  by  cash  7    8    0 

£66    9     1 

Take  notice  that  I,  the  said  John  Bower, 
hereby  require  immediate  payment  of  the 
said  sum  of  661.  9s,  Id.  Dated  this  2nd 
day  of  December,  in  the  year  of  our  Lord 
1851.  (Signed)  John  Bower,  carrying  on 
business  at  No.  8,  Botolph  Lane,  in  the 
city  of  London." 

The  petitioning  creditor,  John  Bower, 
appealed  from  the  decision  of  the  Commis- 
sioner annulling  the  adjudication.  The 
case  was  argued  on  several  points ;  but  this 
report  is  confined  to  that  arising  on  the 
sufficiency  of  the  particulars  of  demand. 

Sir  W.  P.  Wood  and  Mr.  BaggaUay 
opened  the  appeal ;  but  the  Court  called 
upon 

Mr,  SwansUmf  who  appeared  for  the 
trader  debtor. — ^The  whole  of  this  adjudi- 
cation is  invalid,  and,  among  other  reasons, 
because  of  the  defective  condition  of  the 
particulars  of  demand.  The  rule  of  the 
Court  is,  that  the  particulars  of  demand 
must  be  reasonably  certain  in  order  to 
enable  the  debtor,  or  alleged  debtor,  to  as- 
certain the  nature  of  the  items,  and  there- 
fore whether  he  is  indebted  at  all.  This 
was  so  held  in  Ex  parte  Greenstock  {I), 
from  which  case  it  is  plain  that  the  alleged 
debtor  has  a  right  to  have  this  reasonable 
certainty  in  the  particulars  of  demand,  so 

(1)  15  Law  J.  Rep.  (n.s.)  Bankr.  5 ;  s.  c.  1  De 
Oex,  283. 


that  he  may  see  the  nature  of  the  items, 
and  that  if  any  means  exist  of  producing 
evidence  to  shew  such  items,  or  any  of 
them,  to  be  wrong,  the  alleged  debtor  may 
have  an  opportunity  of  producing  it. 

[Lord  Justice  Knight  Brucx.— 1  do 
not  hear  it  said  that  the  bankrupt  in  this 
case  was  misled  by  the  particulars  of  de- 
mand.    Does  he  swear  that  he  was  ?] 

[Lord  Justice  Lord  Cranworth. — 
Particulars  of  demand  in  one  case,  and 
between  one  man  and  another  would  be 
good  and  sufficient,  which  between  one  of 
those  men  and  a  third  would  be  otherwise. 
Suppose  the  case  of  a  debtor  and  creditor, 
one  set  of  particulars  would  be  enough, 
while  between  the  executors  of  the  debtor 
and  the  creditor  it  would  not.  Can  any 
general  rule  be  laid  down  applicable  to 
every  case?  I  think  not.  Convenient 
certainty  must  be  construed  with  reference 
to  the  information  which  the  person,  to 
whom  the  particulars  are  sent,  alr»eidy 
has.] 

The  bankrupt,  it  must  be  admitted,  has 
made  no  such  affidavits,  nor  is  it  in  any 
manner  shewn  that  he  was  actually  misled, 
but  still  it  is  to  be  observed,  that  in  the 
particulars  there  is  no  degree  of  certainty 
whatever.  There  is,  to  be  sure,  a  vague 
and  general  description,  and  under  it  any 
demand  might  be  set  up  against  the  debtor, 
and  he  would  have  no  opportunity  of  de- 
fending himself,  while  the  rules  and  prac- 
tice of  the  Court  require  a  reasonable  and 
convenient  certainty  as  to  dates. 

Lord  Justice  Knight  Brucs. — Refer- 
ence having  been  made  during  the  argu- 
ment to  the  case  of  Ex  parte  Greenstoek, 
it  may  not  be  out  of  place  to  observe,  that 
whether  all  the  reasons  given  for  the  judg- 
ment in  that  case  are  sustainable  or  not, 
the  conclusion  appears  to  have  been  cor- 
rect, namely,  that  it  would  have  been 
better  that  there  should  not  have  been  an 
adjudication  upon  the  materials  which  then 
existed.  The  amount  of  the  demand  was 
132/.  15«.  2d,  Now,  it  was  requisite,  with 
reference  to  what  had  been  sworn  upon 
the  affidavit,  that  the  whole  of  this  should 
appear  to  be  for  goods  sold  and  delivered. 
But  upon  the  amount  set  out  in  the  par- 
ticulars of  demand,  as  much  as  1221,  9s,  6d. 
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of  the  total  amount  was  due  for  bills  re- 
turned, and  interest  upon  those  bills,  which 
(however  the  truth  might  have  been)  were 
not  shewn  upon  the  particulars  of  demand 
to  have  been  given  for  goods  sold  and 
delivered.  Therefore,  out  of  132/.  155.  2e2. 
the  particulars  were,  as  to  so  large  a  portion 
as  122/.  98.  6d,f  plainly  defective  with  re- 
ference to  the  affidavit.  With  regard  to 
the  small  remaining  portion  of  the  debt, 
being  10/.  Ss,  Sd,  only,  it  was  doubtful 
whe&er  the  dates  were  sufficiently  set 
forth.  I  agree  that  the  date  1845  was 
set  at  the  head  of  the  particulars;  but 
when  the  separate  items  were  looked  at,  if 
all  of  them  belonged  to  the  year  1845, 
they  were  not  chronologically  arranged,  and 
this  gave  rise  to  a  doubt  as  to  what  debts 
were  meant.  There  were  items  in  Sep- 
tember and  October,  and  then  one  in 
August.  Now,  I  was  not  persuaded  that 
it  was  a  necessary  inference  from  an  ac- 
count so  prepared,  that  the  month  of  August 
1845,  so  placed  below  and  separate  from 
September  and  October,  was  the  month 
meant.  If  that  were  so,  the  adjudication 
would  on  that  ground  have  been  insuffi- 
ciently supported.  But  if  it  could  have 
been  legally  supported,  still  this  jurisdic- 
tion is  not  bound  to  suffer  every  adjudica- 
tion which  may  be  legally  valid,  to  remain  ; 
and  I  am  of  opinion  that  the  Court  there 
rightly  exercised  its  jurisdiction,  in  de- 
clining to  give  eifect  to  the  proceeding 
relied  upon  as  the  foundation  of  an  act  of 
bankruptcy.  All  the  reasons  there  as- 
signed for  the  decision  may  possibly  not 
be  sustainable ;  upon  that  point  I  give  no 
opinion.  But  I  adhere  to  the  conclusion. 
In  the  present  case,  several  objections 
have  been  made  to  the  proceedings  relied 
upon  as  the  foundation  of  an  act  of  bank- 
ruptcy. The  most  serious  objection  ap- 
pears to  me  that  founded  on  the  form  of 
the  particulars  of  demand,  which  is  a  point 
on  which  the  decision  of  the  Commissioner 
did  not  proceed,  or  is  not  expressed  to 
proceed.  It  appears  to  me  that  a  set  of 
particulars  of  demand  sent  out  by  a  trader 
to  one  individual  may  be  sufficient,  which 
would  have  been  insufficient  if  sent  to 
another,  although  the  demands  were  the 
same.  The  question  in  each  case  must  be, 
whether  the  particulars  communicate  a 
reasonably  sufficient  degree  of  information 


to  the  alleged  debtor  as  to  the  demand. 
Now,  in  Ex  parte  Greensiock,  the  infor- 
mation may  or  may  not  have  been  suffi- 
cient. But  in  this  case,  considering  what 
goods  have  been  furnished,--considering 
the  station  in  life  of  the  alleged  debtor 
and  creditor,  and  the  words  of  the  parti- 
culars of  demand,  my  impression  is  that 
they  were  sufficient  in  the  particular  cir- 
cumstances of  this  case.  And  I  am  of 
opinion  that  the  particulars  are  not  vitiated 
legally  because  they  contained  one  claim 
which  is  not  sustainable,  either  because 
the  debt  claimed  is  not  due  at  all,  or  be- 
cause it  is  not  actually  due  at  the  time  of 
the  demand,  whatever  effect  such  an  error 
ought  to  have  in  the  exercise  of  the  discre- 
tion of  the  Court  upon  an  application  not 
made  ex  dehito  justitiis.  So  much  for  the 
legal  points  in  the  case,  on  which  the  in- 
clination of  my  opinion  is  against  the 
objection  made  to  the  adjudication. 

The  Commissioner,  however,  was  here 
executing  a  jurisdiction  given  by  the  104th 
section  of  the  recent  act  of  parliament. 
Now,  suppose  this  case  to  arise  (which  oc- 
curred frequently  in  former  states  of  the 
bankrupt  law),  that  the  validity  of  the  bank- 
ruptcy being  in  question  before  a  Court  hav- 
ing jurisdiction  to  annul  it,  the  legal  validity 
being  doubtful,  in  such  a  case  under  the 
former  law,  the  Court  having  this  jurisdic- 
tion was  more  in  the  habit  of  annulling, — 
unless  there  were  some  circumstances  to 
induce  the  Court  so  to  exercise  its  discre- 
tion beyond  the  legal  doubt.  If  there 
were  no  such  circumstance,  the  legal  doubt 
was  not  sufficient  ground  for  annulling, — 
for  this  reason,  that  the  mischief  arising 
from  the  continuance  of  the  bankruptcy, 
if  unsupported  by  legal  requisites,  was 
remediable,  whereas  that  arising  from  an- 
nulling the  proceedings,  if  it  was  valid, 
was  irremediable.  Now,  I  consider  that 
the  Court  is,  at  least,  in  the  position  which 
I  have  described,  in  the  present  case.  There 
is  an  arguable  objection  against  the  va- 
lidity of  the  adjudication  in  point  of  law ; 
but  I  am  not  only  not  satisfied  that  the 
objection  is  sustainable,  but  the  inclination 
of  my  opinion  is  against  its  sufficiency. 
Therefore,  as  I  apprehend,  it  is  not  the 
duty  of  this  Court  to  annul  the  adjudica- 
tion ;  but  the  proper  course  is  to  leave  the 
bankrupt  to  question  the  adjudication  as 
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he  may  think  fit,  giving  him  every  facility 
to  proceed  at  law  for  that  purpose.  Here 
every  consideration,  as  to  the  consequences 
of  annulling  the  bankruptcy,  seems  to  be 
against  talung  that  step.  The  result  is 
that,  in  my  opinion,  so  ^r  as  this  objection 
is  concerned,  the  adjudication  must  stand 
unreversed. 

Lord  Justice  Lord  Cranworth  was  of 
the  same  opinion,  and  the  appeal  was  dis* 
missed. 


AND     GLAMORGANSHIRE 
BANKING   COMPANY. 


LOBDS  JU8TICB8.   f^*  ^^''^^  NICHOLAS,  in  TB 
1852  -}        ^^*       MONMOUTHSHIRE 

July  29.      ^ 

Joint-Stock  Companies  Winding-up  Aety 
1 849— Proo/—  Separate  Creditors^Offi- 
dal  Manager* 

A,  B.  was  a  shareholder  in  a  joint-stock 
banking  company^  which  stopped  payment. 
He  became  bankrupt,  and  afterwards,  he- 
fore  he  obtained  his  certificate,  an  order  for 
the  winding  up  the  affairs  of  the  banking 
company  was  obtained,  and,  subsequently, 
he  obtained  his  certificate.  The  Commis- 
sioner in  Bankruptcy  declined  to  permit  the 
official  manager  to  prove  for  the  amount  of 
calls  on  the  bankrupt's  shares;  but  the  Court 
held  that,  under  the  I4th  and  30M  sections 
of  the  Winding-up  Act  of  1849,  the  official 
manager  was  entitled  to  go  in,  and  prove  for 
the  amount  of  calls  in  competition  with  his 
separate  creditors. 

This  case  came  before  the  Court  of 
Review  in  a  twofold  character, — one  as 
being  under  the  bankruptcy ;  aj)d  the 
other,  under  the  winding-up  order,  made 
in  the  matter  of  the  above-mentioned  com- 
pany. The  facts  were  shortly  these ;  and 
they  were  confined  to  the  question  under 
the  bankruptcy. 

Mr.  Jacob  Jenkins  Nicholas,  of  New- 
port, Monmouthshire,  was  a  shareholder  in 
the  Monmouthshire  and  Glamorganshire 
Bank,  in  which  he  was  the  holder  of  fifty 
shares.  The  bank  stopped  payment  on 
the  6th  of  October  1851  ;  and,  on  the 
6th  of  November,  Mr.  Nicholas  was  ad- 
judged a  bankrupt,  on  a  petition  of  adju- 
dication  presented  against  him.     On  the 


12th  of  January  1852  an  order  was  made 
under  the  Joint-Stock  Companies  Winding- 
up  Acts,  for  winding  up  the  a&irs  of  the 
company.  On  the  7th  of  February  fol- 
lowing, the  bankrupt  obtained  his  certifi- 
cate ;  and,  on  the  same  day,  a  dividend  of 
lOs,  6d,  in  the  pound  was  declared  on  his 
estate.  His  name  was  excluded  from  the 
list  of  contributories — on  the  authority,  it 
was  said,  of  the  case  of  Ex  parte  ChappeH-^ 
(1),  on  the  settling  of  the  list;  but,  sub- 
sequently, and  on  the  27th  of  April,  a  call 
was  made  of  60^.  on  each  contributory  of 
the  company,  and  among  them  oo  the 
bankrupt,  "in  respect  of  fifty  shares,  with 
the  quidification  of  a  certificated  bankrupt 
not  personally  liable,  but  included  in  the 
list  for  the  purpose  of  being  represented 
by  his  assignees,  and  for  the  purpose  of 
enabling  the  official  manager  to  tender 
proof  of  calls  in  the  matter  of  his  bank- 
ruptcy in  respect  of  fifty  shares.*'  The 
Master  then  ordered  that  the  official 
manager  should  attend  any  meeting  in  the 
matter  of  the  bankruptcy,  to  prove,  or 
tender  a  proof  against  the  estate  of  the 
bankrupt,  "for  the  balance,  if  any,  which 
shall  be  found  due  from  the  said  Jacob 
Jenkins  Nicholas,  after  debiting  his  ac- 
count in  the  company's  books  with  such 
call  upon  the  said  fifty  shares.**  The  offi- 
cial manager,  in  obedience  to  this  order, 
tendered  a  proof  for  3,000/. ;  but  the 
Commissioner  declined  to  admit  the  proof, 
without  the  sanction  of  the  Court. 

Mr,  Bethell  and  Mr,  W,  M,  James,  for 
the  official  manager,  in  support  of  the 
right  to  prove,  cited  the  cases  of  Steward 
Y.  Greaves  (2)  and  Davison  v.  Farmer  (3). 

Mr,  RoundeU  Palmer  and  Mr,  Karslake, 
for  the  assignees. 

Lord  Justice  Knight  Bruce. — These 
applications,  the  one  in  the  bankruptcy  of 
Mr.  Jacob  Jenkins  Nicholas,  and  the  other 
under  a  winding-up  order  that  applies  to  a 
joint-stock  company,  of  which  Mr.  Nicholas 
was  a  shareholder,  raise  substantially  this 
only  question, — whether  by  the  effect  of 
the  acts  of  parliament,  called  the  *'  Wind- 
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ing-up  Acts,"  the  general  separate  creditors 
of  a  bankrupt,  who  happens  to  hold  shares 
in  a  joint-stock  company,  which  is  made 
liable  to  the  operation  of  these  acts,  are 
placed  in  a  different  position  from  separate 
creditors  of  any  other  person  engaged  in  a 
mercantile  partnership.  The  question  is, 
not  whether  there  ought  to  be  an  alteration, 
nor  whether  there  are  grounds  or  reasons 
for  making  it,  but  whether  the  legislature 
has  said  it  shall  be  so,  in  langpiage  not  to 
be  mistaken.  Now,  the  case  stands  thus : 
Mr.  Nicholas  was  unfortunately  a  share- 
bolder  in  one,  I  believe,  of  the  most 
wretched  of  the  joint- stock  companies  in 
its  results,  which  stopped  payment  on  the 
6th  of  October  1851.  At  the  time  of  the 
stoppage  Mr.  Nicholas  had  not  become  a 
bankrupt;  he  became  a  bankrupt  after- 
wards, and,  after  that  event,  but  before  his 
certificate,  a  winding-up  order  was  made, 
and,  after  the  winding-up  order  was  made, 
his  certificate  was  obtained;  it  is  now 
contended  by  or  on  behalf  of  the  official 
manager  of  the  company,  that  a  call  made 
in  respect  of  the  shares  which  this  bank- 
rupt held  before  his  bankruptcy  is  to  be 
treated  for  every  purpose  as  a  separate 
debt  of  the  bankrupt  in  the  administration 
of  his  estate, — a  startling  proposition,  cer- 
tainly to  any  person  who  has  not  his  atten- 
tion called  to  the  details  of  these  acts  of 
parliament. 

It  is  clear  that,  independently  of  these 
acts  of  parliament,  according  to  all  the 
ordinary  law  relating  to  bankruptcy, 
proof  could  not  be  made  in  competition 
with  the  separate  creditors.  It  could  not 
be  made  on  behalf  of  the  partners  in 
the  joint-stock  company,  because  all  the 
debts  are  not  paid  by  the  partners;  ac- 
cording to  the  law  in  ordinary  cases  it 
could  not  be  done.  If,  therefore,  general 
separate  creditors  are  to  suffer,  it  is  on  the 
ground  of  a  particular  law  created  by  these 
acts.  The  case  seems,  to  myself  and  to 
my  learned  Brother,  to  turn  entirely  upon 
the  14th  and  30th  sections  of  the  Winding- 
up  Act  of  1849.  By  the  14th  section  it 
is  enacted,  "  That  if  any  contributory  or 
alleged  contributory  be  a  bankrupt  or  in- 
solvent, he  shall  be  entitled  to  attend  by 
his  assignees,  and  in  all  proceedings  against 
his  estate  under  the  said  act  shall  be  suffi- 
ciently represented  by  such  assignees." 


By  the  30th  section  it  is  macted,  "  That 
where  any  contributory  of  the  company  is 
a  bankrupt  or  insolvent,  it  shall  be  lawful 
for  the  official  manager  to  prove  in  the 
matter  of  such  bankruptcy  or  insolvency 
for  any  balance  ordered  by  the  Master  to 
be  proved  against  the  estate  of  such  contri- 
butory, and  to  take  and  receive  dividends 
in  respect  of  such  balance  in  the  matter  of 
the  bankruptcy  or  insolvency  as  a  separate 
debt  due  firom  such  bankrupt  or  insolvent, 
and  rateably  with  the  other  separate  cre- 
ditors :  Provided  always,  that  if  any  cre- 
ditors of  the  company,  not  being  such 
petitioning  creditor  under  the  fiat  as  after 
mentioned,  shall  have  proved  or  shall 
prove  against  the  estate  of  such  bankrupt 
or  insolvent  contributory  in  respect  of  any 
debt  due  from  the  company,  then  the 
dividends  received  by  the  official  manager 
from  the  estate  of  such  bankrupt  or  insol- 
vent contributory  shall  be  paid  and  dis- 
tributed by  the  official  manager,  under  the 
direction  of  the  Master,  in  the  first  instance, 
rateably  amongst  the  creditors  of  the  com- 
pany so  proving  against  the  estate  of  such 
bankrupt  or  insolvent  contributory  as 
aforesaid,  until  the  debts  due  to  such  cre- 
ditors respectively  be  fully  paid,  and,  sub- 
ject thereto,  such  dividends  shall  be  ap- 
plied by  the  official  managers  towards  the 
general  purposes  of  the  winding  up  of  the 
affairs  of  the  company:  Provided  also, 
that  in  case  any  such  fiat  shall  have  been 
issued  on  the  petition  of  a  joint  creditor 
of  the  said  company  in  respect  of  his 
joint  debt,  and  he  shall  have  proved  such 
joint  debt  for  the  purpose  of  receiving 
dividends  under  such  fiat,  then  any  divi- 
dends paid  to  such  petitioning  creditor 
under  such  proof  shall  be  set  against  the 
dividends  payable  to  such  official  manager 
in  respect  of  the  proof  so  made  by  him  as 
aforesaid,  so  far  as  the  same  will  extend." 
It  is  difficult  to  surmount  these  words; 
but  it  has  been  contended  that  this  act 
does  not  apply  to  a  case  of  this  descrip- 
tion, where  the  bankruptcy  has  taken 
place  before  the  winding-up  order.  As  I 
have  already  said,  the  word  **  is"  cannot 
be  construed  literally ;  it  means  *'  shall 
be,"  or,  "  may  happen  to  be."  According 
to  the  construction  offered  on  the  part  of 
the  assignees,  the  word  ought  to  be  rather 
"becomes."     The    bankruptcy    did    not 
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relieve  this  gentleman  from  his  liabilities ; 
he  was  as  liable  at  the  moment  of  the 
winding-up  order  as  ever,  and  so  is  his 
estate  now.  He  was  liable,  because  he 
had  no  certificate.  The  estate  is  liable, 
because  it  was  liable  before  bankruptcy. 
This  act  clearly  changes  the  law  of  the 
country  as  to  particular  persons  under 
circumstances  which  I  do  not  understand ; 
but  our  business  is  to  construe  it.  I  fear 
the  rights  of  these  persons  are  changed 
by  the  legislature.  The  latter  clauses  are, 
perhaps,  locus  communiSf  and  afford  an 
argument  each  way ;  but  the  argument 
preponderates  in  favour  of  the  view  taken 
by  the  official  manager.  It  is  true  they 
are  not  provisions  which  seem  to  be  well 
or  correctly  adapted  to  any  theory  or  any 
practice  that  ever  prevailed  in  the  country ; 
but  it  is  very  unsafe  to  rely  on  such  words 


as  contravene  language  so  clear  as  the 
provisions  of  these  sections.  I  feel  myself, 
therefore,  obliged  to  say  with  regret,  that 
this  demand  has  been  directed  by  the  law 
of  the  country  to  come  in  competition  with 
the  separate  creditors,  so  that  they  are 
placed  in  a  different  position  from  any 
other  separate  creditors. 

Lord  Justice  Lord  Crakworth.^I 
concur  in  arriving  at  the  same  result,  and 
with  the  same  degree  of  regret.  Whatever 
the  date  of  the  bankruptcy,  there  is  the 
same  anomaly,  if  the  separate  creditors 
are  put  on  a  different  footing  frdm  that  in 
which  they  would  have. stood,  if  the  act 
had  not  passed.  It  is  difiicult  to  belieye 
the  legislature  intended  to  put  them  in  a 
different  position;  but  it  is  our  duty  to 
consider  the  language  of  the  act,  which  we 
cannot  construe  in  any  other  way. 
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CHANCERY. 


AceomnL    See  Companr.    Principal  and  Agent 

Aceouniant  OeneraL    See  Judgment. 

AceumukUiam — Testator  gave  residue  of  personal 
estate  to  trustees,  in  trust  to  invest  and  accumulate 
income  during  life  of  his  niece,  and  after  her  deaUi 
to  transfer  securities  and  accumulations  to  her 
children  in  equal  shares,  shaj^s  of  male  children 
to  be  rested  at  twentjr-one.  and  those  of  females  at 
twenty-one  or  marriage.  Then  followed  other  pro- 
▼isions  with  renurd  to  what  testator  sometimes 
called  "portions^  and  sometimes  "  shares'*  of  such 
children,  as  to  maintenance  and  education,  and  if 
trusts  for  benefit  of  children  of  his  niece  should 
fail,  there  were  similar  trusts  for  benefit  of  chil* 
dren  and  issue  of  other  parties,  and  failing  those 
trusts,  for  his  own  next-of-kin.  Testator^  niece 
still  living,  and  had  survived  twenty-one  years  from 
death  of  testator.  This  provision  not  one  for  rais- 
ing portions  within  2nd  section  of  Thellusson  Act : 
from  expiration  of  twenty-one  years  from  testator's 
death,  trust  for  accumulation  void;  and  from  that 
time  till  death  of  niece,  legal  personal  represen- 
tative  of  testator  entitled  to  accumulations.  Bourns 
T.  Buekton,  193 

See  Power.    Waste. 

AehKnoUdgvMnL    See  Limitations,  Statute  of. 

Acautmcenee,    See  Injunction. 

Aaminittration  of  J?«(at«— Creditors'  suit  coming  on 
for  further  directions,  fund  applicable  to  payment 
of  debts  being  small,  reference  back  to  Master  to 
apportion  it  between  creditors  dispensed  with,  and 
apportionment  directed  to  be  made  by  affidavit 
Cfreditor,  who  had  brought  action  against  executor 
of  a  debtor,  received  notice  of  decree  for  adminis- 
tration of  his  estates.  After  this  notice,  and  before 
any  application  was  made  to  stay  his  proceedmgs, 
he  went  on  with  action,  and  obtainea  judgment 
He  was  entitled  to  costs  of  his  proceedings  after 
notice  of  decree.    Bear  v.  Smith,  176 

Testator  directed  his  debts  to  be  pud  out  of  a 

fund  afterwards  provided :  he  directed  his  real  es- 
tate to  be  sold,  and  out  of  the  produce  his  debts  and 
funeral  expenses  to  be  paid,  the  residue  to  be  held 

Niw  SiRin,  XXI.— Ijidex,  Chme.  ^  Bankr. 


by  trustees  upon  certain  trusts;  he  afterwards 
gave  certain  legacies  and  annuities ;  and  he  then 
bequeathed  his  personal  estate,  "after  and  sul^ect 
to  the  payment  of  his  debts,  funeral  expenses, 
legacies  and  annuities,"  to  the  party  chiefly  inter- 
ested under  those  trusts,  absolutely.  Personal 
estate  the  primary  fund  for  pavment  of  debts. 
Doctrine  of  marshalling  applicable  in  favour  of 
legatees  and  annuitants,  who  were,  therefore,  de* 
creed  to  stand  in  place  of  creditors  as  against  real 
estate  devised  in  trust  for  sale»  and  payment  of 
debts.    Patert<m  t.  Scott,  346 

In  suit  to  administer  trusts  of  a  will,  receiver 

was  directed  to  pay  all  insurance  monies  and  other 
outgoings  in  ren>ect  of  a  particular  estate.  Certain 
stables  attachea  to  the  mansion-house  were  burned 
down,  and  as  it  was  not  thought  desirable  to  re- 
build them,  the  money  receiveaf rom  the  insurance 
office  was  paid  into  court  Petitioner,  who  was 
afterwards  declared  by  the  Court  to  be  tenant  in 
tul  of  the  estate,  was  entitled  to  the  insurance 
money,  and  it  was  not  to  be  applied  for  benefit  of 
the  estate  generally.    Sevfnour  v.  Vernon,  438 

—  See  Payment  out  of  Court    Revivor. 

Admxnittrator  de  ton  Tori,    See  Claims. 

Affidavits — Reference  to  affidavits  used  before  Mas- 
ter. See  Baron  and  Feme.  And  see  Attachment 
Settlement 

Alienation — If  there  is  a  valid  gift  over  on  alienation 
by  one  entitled  to  a  life  interest  in  personalty,  it 
will  take  effect  on  insolvency,  and  the  interest  of 
the  insolvent  will  not  pass  to  his  assignee.  Roehford 
T.JIaeiman,  511 

Stock  was  standing  in  names  of  A.  and  B, 

mother  and  daughter,  as  trustees  for  A.  for  life, 
remainder  for  B.  absolutely.  B,  in  contemplation 
of  marriage,  assigned  her  interest,  subject  to  A.'s 
life  interest,  to  trustees,  npon  trust  for  herself  and 
her  intended  husband,  for  life,  and  then  upon 
trusts  for  issue  of  the  marriage,  and  for  C,  a  niece 
of  B,  and  her  issue,  as  B.  should  appoint  and  in 
default  of  appointment  among  them  equaUy.  And 
it  was  provided  that,  it  there  should  be  no  issoe  of 
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the  mftiriage,  or  none  who  ihonld  attain  a  Tested 
interest,  then  as  to  5,000^.,  part  of  the  fund,  and 
600/.  long  annuities,  subject  to  a  life  estate,  the 
same  should  be  in  trust  for  C.  absolutely,  to  be 
Tested  at  twenty-one.  A.  had  notice  of  the  settle- 
ment, but  was  not  a  party  to  it.  No  transfer  of 
the  fund  was  made.  The  nuuriase  was  solenmiied, 
but  no  issue  was  bom,  and  the  husband  died.  B. 
contracted  a  second  marriage,  and  in  contemplation 
of  it  she  assigned  her  interest,  subject  to  A.'s  life 
interest,  to  trustees  upon  trust  for  her  benefit  for 
life,  and  then  upon  trusts  for  C.  (the  niece)  and 
tiie  issue  of  the  second  marriage,  as  she  (B.^  snould 
appoint  by  will,  and  in  defiMilt  of  appomtment 
among  issue  of  the  marriage  equally,  and  in  de- 
fault of  issue,  as  to  5,000/.,  part  of  the  fund,  for 
C.  absolutely.  No  transfer  of  the  fund  was  made. 
The  marriage  was  solemnized,  and  one  child  was 
bom,  and  then  the  second  husband  died.  A,  the 
mother,  the  ori^nal  tenant  for  life,  then  died,  and 
the  fund  was  still  standing  in  the  names  of  A.  and 
B.  C,  the  niece,  married,  and  a  suit  was  instituted 
by  trustees  of  first  settlement,  and  by  C,  and  her 
husband,  apainst  B,  trustee  of  second  settlement, 
and  the  child  of  second  marriage,  praying  a  trans- 
fer of  5,000/.  to  trustees  of  first  settlement,  and  an 
iigunction  to  restrain  the  transfer  of  the  fund  by 
B.  to  trustees  of  second  settlement.  Bill  dismissed 
in  court  below ;  but,  on  appeal,  it  was  held  that, 
whether  or  not  the  first  settlement  was  voluntary 
rwhich  the  Court  did  not  decide)  as  to  the  trusts  in 
larour  of  C,  the  niece,  still  it  was  a  complete 
alienation  of  the  fund  by  B,  and  the  decree  below 
was  reversed,  a  transfer  being  directed  as  prayed. 
Kekewck  v.  ManninQf  577 

Annuity— Tv^titXat,  by  will,  gave  to  E.  L.  50/.  per 
year  "  for  she  and  her  chilc&en,  and  after  her  de- 
cease the  money  shall  be  paid  to  each  of  them  as 
they  attain  the  b%^  of  one  and  twenty ;  but  if 
either  of  them  die,  to  be  paid  to  the  surrivor." 
This  a  bequest  of  a  perpetual  annuity.  Potter  v. 
Baker,  11 

Testator  gave  an  annuity  of  100/.  to  his  son  for 

life,  who  di^  leaving  a  child  him  surviving ;  he 
continued  the  same  annuity  for  such  child's  hene- 
fit,  to  be  paid  to  his  or  her  mother.  Upon  appeal, 
reversing  decision  of  C!ourt  below,  son's  chila  took 
annuitv  for  life  only,  to  be  paid,  during  minority, 
to  mother.     YcUes  v.  Mctddan,  24 

An  annuity  of  500/.  given  by  a  father  to  a  son, 

by  will,  and  made  payable  generally  out  of  the 
rents  of  real  estate,  is  no  satinaction  of  an  annuity 
given  by  deed  and  chu'ged  imon  real  estate.  The 
gift  of  an  annuity  "  clear  of  legacy  duty  and  every 
other  deduction  whatsoever,"  or  "  without  any  de- 
duction for  legacy  duty  or  otherwise,"  will  not 
authorize  the  payment  of  the  income-tax  out  <^ 
the  testator's  estate.    Lethbridgey.  Thurlov,  538 

Right  to  arrears  on  compulsoiy  sale.    In  re 

Tinkler*  t  Trutts,  672 

See  Judgment.    Legacy  Duty. 

Appeal — When  appeal  is  n*om  part  of  decree,  re- 
spondents are  entitled,  without  cross  appeal,  to 
open  that  part  which  is  not  appealed  from.  Wattt 
V.  Svma,  713 

Bee  Claim.    Costs. 

ApjmfUmenL    See  Power.    Trust  and  Trustee. 

Aitignment—hj  husband  of  wife's  interest  See 
Baron  and  Feme. 

of  equitable  reversionary  interest  See  Alien- 
ation. 

AUa4ihmeiU — ^for  want  of  answer  is  issuable  against 
feme  covert  who  has  obtidned  an  order  to  answer 
separately  from  her  husband.    Thieknette  v.  Acton, 


By  order  entitled  in  a  cause  and  in  tlie  mattv 

of  tiie  Trustee  Act»  A.  was  ordered  to  transfer  a 
sum  of  money  into  court  Affidavit  of  service  d 
this  order  on  A.  was  entitled  in  the  c«ase  only.  A. 
was  committed  for  contempt  for  refusing  to  obey 
the  order.  The  attachment  was  discharged  for 
irregularity,  on  ground  of  difiiereiice  between  titie 
of  order  and  title  of  affidavit  Maekemu  v.  Miui- 
emie,  386 

for  want  of  an  answer,  returnable  immediately, 

against  defendant  resident  out  of  the  juriadictiao, 
is  irregular.    Zulueta  v.  Vinent,  414 

Attorney  and  ClienL  See  Privil^^  Commnnication 

Attorney  and  Solidior't  Act.    8m  Costa. 

Banker  and  Banking  Company — PlaintafT,  being 
owner  of  an  estate,  employed  an  agent  and 
receiver,  who  paid  into  defendants*  bank  rents 
of  estate,  to  an  account  headed  with  name  of 
estate,  to  distinguish  it  from  his  private  aoooimt 
Receiver's  private  account  being  overdrawn,  he 
transferred  the  balance  of  estate  account  to 
make  up  the  deficiency  due  upon  his  private 
account.  Upon  bill  filed  by  plaintiff,  against 
bankers,  to  refund  this  balance  so  tranrferred, 
it  was  held,  that,  according  to  the  principles 
of  a  court  of  equity,  a  person  who  oeals  with 
another  knowing  nim  to  have  in  his  hands,  or  under 
his  controttl,  monies  belonging  to  a  third  person, 
must  not  enter  into  a  transaction  with  hun,  the 
effect  of  which  is  tiiat  a  fraud  is  committed  on  tiw 
third  person ;  and  it  appearing  upon  the  evidence 
that  tne  bankers  were  aware  uiat  the  money  was 
the  produce  of  the  rents  of  the  pliuntlff 's  estete,  a 
decree  was  made  against  the  bankers,  for  rcnpay- 
ment  of  the  amount    Bodenkam  v.  ffottin$,  864 

In  April  1847,  joint-stock  banking  company, 

carrying  on  business  under  provisions  of  7  Geo. 
4.  c.  46,  of  which  A.  was  a  member,  became 
indebted  to  B.  in  5,000/.  A.  continued  to  be 
partner  until  his  death,  and  died  in  December 
1847.  In  April  1848  B.  recovered  judgment  agunst 
public  officer  of  company.  In  December  1848, 
usual  decree  for  accounts  made  in  a  suit  for  admin- 
istration of  estate  of  A.  B.  preeented  a  petition 
for  liberty  to  go  in  before  the  Master  to  prove,  as 
a  creditor  against  A.'s  estate,  for  5,000/.  and  in- 
terest. Petition  did  not  state  that  bank  had  ceased 
to  cany  on  business,  or  that  any  proceedings  bad 
been  taken  to  enforce  judgment  against  evisting 
partners.  Petition  dismissed.  Hewardr.  fPAeatfrjP, 
854 

Bankrupt— Qtuere,  as  to  the  effect  of  a  oonditlottal 
order  for  protection  under  5  &  6  Tict  c.  116,  as 
to  vesting  assets  of  insolvent  in  official 
In  re  DaUon't  Settlement,  681 

Baron  and  Feinf— Trusts  of  a  bond  debt  due  to  A,  a 
married  woman,  were  declared  to  be  for  A.  for  life, 
for  separate  use,  with  remainder  for  such  pemos 
as  A.  should  by  deed,  to  be  executed  by  her,  in  pre- 
sence of  two  witnesses,  appoint,  with  remainders 
over.  B,  the  husband  or  A,  was  indebted  to  C 
A.  rigned  a  letter  without  any  attestation,  which 
contained  a  declaration  that  she  deposited  the 
bond  as  a  collateral  security  to  C.  for  debt  doe  to 
him  from  B,  and  the  letter  and  bond  were  given 
to  C.  Insult  to  enforce  C.'s  lien  on  the  bond,  it 
held,  first,  that  A.'s  life  interest  in  bond 
bound  by  letter;  but,  seoondlv,  that  Couii  would 
not,  in  C.'s  favour,  supply  deftct  in  execution  of 
power.    Thaekvell  v.  Oardiaur,  777 

— —  Upon  marriage  of  infant  the  husband  hj^  ante- 
nuptial settiement  covenanted  that  upon  lus  wife 
attaining  twenty-one,  he  would  join  with  her,  if 
she  would  consent  thereto,  in  settiiag  upon  her 


CHANCERY. 


Ill 


and  children  of  marria^  certidn  propeiij  to  wbich 
the  would  become  entitled  for  separate  um.  The 
wife  attained  twenty-one,  and  refused  to  join  in 
settling  the  property.  Settlement  inoperatlTe.  1% 
re  Waring,  784 

—  A  married  woman  institated  a  snit  aoainst  her 
husband  in  respect  of  property  come  to  Bis  hands. 
iHiich  she  claimed  as  beloxigiiur  to  her,  and  tendered 
her  evidence  in  the  suit.  BTiaence  not  admissible. 
Aleockr.  Alcoei,  856 

—  A,  husband  of  B,  to  whom  share  of  residue 
of  testator's  estate  had  been  bequeatiied,  assigned 
it  to  G.  for  valuable  consideration.  Stock  re- 
preeenting  this  share  was  carried  to  account  of 
B.  in  a  suit  The  proper  terms  of  settiement  of 
part  allowed  to  B,  by  wa^  of  equity  of  settlement^ 
were  held  to  be  to  B.  for  life,  with  remainder  to 
her  children  as  she  should  appoint^  with  remainder 
to  children  in  default  of  appointment^  and  in  de- 
fault of  children,  if  B.  shoiud  survive  A,  to  B.  ab- 
solutely; but,  if  A.  should  survive  B,  to  G.  Court 
has  power  to  direct  that,  in  last  event,  fund  shall 
be  at  disposal  of  wife  bv  will;  and  that  in  default 
of  such  disposition,  it  shall  so  to  next-of-kin  of  B; 
but  special  case  must  be  made  for  such  settlement, 
and  circumstance  that  B.  has  needy  relatives  not 
sufficient  to  justify  it    Carter  v.  Toffoarlf  21') 

—  Wife's  equity  to  settlement  does  not  depend  upon 
her  right  of  property,  but  only  attaches  to  and 
arises  upon  her  nusband's  legal  right  to  present 
possession  of  property.  Therefore  a  setUement 
cannot  be  claimed  in  respect  of  reversionary  inter- 
est in  property  so  long  as  such  interest  continues 
reversionary.    Otbom  v.  Morgan,  818 

—  Under  will  of  testator  a  married  woman  was  en- 
titled to  600^.  and  upwards,  and  a  share  in  sum  set 
apart  to  answer  life  annuity  amounting  to  346/.  In 
aaministration  suit  the  600/.  was  paid  to  husband, 
with  consent  of  wife.  Husband  and  wife  then 
joined  in  assigning  their  reversionary  interest  in 
annuity  fund  for  value,  and  assignees  procured  a 
stop-oraer  upon  the  fund.  On  dMth  ofannuitant, 
wire  petitioned  for  settlement  of  fund.  Wife  enti- 
tled to  have  whole  fund  settled  on  herself  and  chil- 
dren, husband  being  insolvent  and  having  made  no 
settlement  upon  her;  claim  of  wife  properly  raised 
by  petition^  and  assignees,  though  no  parties  to 
administration  suit,  had,  by  obtaming  stop  order, 
sufficiently  brought  themselves  before  the  Court 
to  enable  it  to  deal  with  the  fund  upon  petition. 
SeoU  V.  Spatkett,  349 

—  Suitby/em«  covert  in  respect  of  her  separate 
estate,  in  which  her  husband  was  named  as  defen- 
dant Plaintiff  proved  at  hearing  that  her  husband 
was  out  of  the  jurisdiction.  Suit  properly  consti- 
tuted.   Monday  y.  Waghom,  353 

—  A  sum  of  stock  was  vested  in  trustees  upon  trust 
to  pay  dividends  to  A.  a  married  woman,  for  her 
life,  for  her  separate  use,  without  power  of  antici- 
pation, and,  after  her  decease,  to  pay  capital  to  B. 
On  petition  of  A.  and  B,  Court  oraered  transfer  of 
a  portion  of  the  stock  to  B,  and  sale  of  such  other 
portion  as  would  be  sufficient  to  purchase  a  govern- 
ment annuity  equal  to  dividends  of  two  sums  of 
stock,  and  that  sum  thereby  produced  should  be 
laid  out  in  purchase  of  such  annuity,  to  be  settled 
on  A.  for  her  separate  use,  without  power  of  anti- 
cipation.   Doday.  Wake,  856 

—  An  heiresB-at-law  being  a  married  woman  can- 
not contract  not  to  have  a  cause  re-heard,  nor  can 
she  by  her  conduct  be  in  any  way  bound,  nor  can 
her  consent  inserted  in  an  oraer  establishing  a  will 
in  any  way  prejudice  her  right  Petition  of  re- 
hearing restored  to  the  file.  Decree  varied  by 
striking  out  the  consent  of  the  heiress-at-Iaw,  and 


adding  words  reserving  to  her,  if  she  should  sur- 
vive her  husband,  and  to  her  heirs  if  she  should 
die  in  his  lifetime,  tiie  right  to  dispute  the  will; 
but  although  the  decree  was  inoperative  against 
the  heiress-at-law  to  bind  her  inheritance,  it  was 
conclusive  as  against  the  husband  as  tenant  by  the 
courtesy  to  the  extent  of  his  estate ;  the  decree 
being,  in  fact,  a  bargain  that  all  his  and  his  wife's 
costs,  to  which  he  was  alone  liable,  should  be  costs 
in  the  cause,  he  agreeing  that  they  would  no  longer 
dispute  the  will.     Twmer  v.  Turner,  422 

— —  Deeds  of  gift  by  a  wife  to  her  husband  of  pro- 
perty over  which  she  has  a  power  of  appointment 
are  regarded  by  the  Court  with  jealousy,  and  in- 
quiries will  be  directed  as  to  the  circumstances 
under  which  they  were  executed.  If  such  deed  is 
afterwards  impeached  by  the  wife,  the  burden  lies 
(m  her  of  shewing  that  the  circumstances  were 
such  as  ought  to  inviJidate  it,  and  the  burden  does 
not  lie  on  the  husband  of  shewing  that  the  circum- 
stances were  such  that  it  ousht  to  be  supported. 
What  circumstances  will  invimdate  such  deeds.  An 
inquiiT  was  directed  to  be  made  by  the  Master; 
the  Master  made  his  report,  which  was  not  ex- 
cepted to.  The  parties  were  held  to  be  at  liberty, 
at  the  hearing  or  the  cause  for  further  directions, 
to  refer  to  affidavits  and  other  materials  used  before 
the  Master  on  his  inquiry.    Nedbv  v.  Nedhy,  446 

See  Attachment    Costs.    Deed.    Legacy  Duty. 

Payment  out  of  Court    Solicitor  and  Cuent 

BiU — Defendant  having  never  been  in  this  country, 
and  there  being  doubt  as  to  the  information  given 
him,  he  could  not  be  deemed  to  have  absconded  to 
avoid  answering,  or  to  have  refused  to  obey  the 
order  of  the  Court :  and  an  application  to  take  the 
biU  'pro  eonfeeto,  as  against  him,  was  refused. 
Zulueta  V.  Vinent,  415 

Biil,  Diamiual  of — New  next  friend  of  fenu  covert 
having  been  substituted,  old  next  friend  ordered  to 
give  security  for  costs  up  to  the  time  of  hii  app<nnt- 
ment,  and  proceedings  stayed  in  mean  time.  No 
security  baring  been  given,  it  was  asked  that  in 
default  of  its  Ming  completed  within  limited  time, 
bill  might  be  dismissed,  with  costs.  Application 
refused.    Payne  v.  Little,  718 

BiU  mro  Confesso — An  order  of  Court  duly  served  on 
a  defendant  is  a  sufficient  notice  under  the  86th 
and  87th  Orders  of  May  1845,  Ord.  Can.  315,  317, 
to  enable  the  Court  to  inake  a  decree  absolute  on  a 
bill  taken  pro  confesto,    TriUey  v.  Keefe,  914 

Bonof— Circumstances  under  which  a  bond  was  held 
to  be  void  as  being  obtuned  by  undue  influence  and 
upon  a  suppression  of  facts,  and  was  ordered  to  be 
delivered  up  to  be  cancelled,  with  costs  to  be  paid 
hy  party  in  whose  favour  it  was  made.  Coolee  v. 
Lamotte;  LamotteY.  Cooke,  871 

Bond  Creditor*  only  entitled  to  prove  for  the 
amount  of  the  penalties  in  their  bonds.  Cloves  v. 
Waters,  840 

Borowfh  Fund.    See  Municipal  Corporation. 

Building  Soeietiet  —  Power  of  trustees  to  institute 
suit  to  obtain  convevance  of  estate  purchased  out 
of  funds  of  society  through  a  shareholder  as  their 
agent,  though  purchase  alleged  to  be  illegal  and 
contrary  to  act  of  parliament  and  rules  of  society. 
Suit  instituted  by  trustees  authorizing  purchase,  on 
behalf  of  themselves  and  all  other  members  and 
shareholders  of  society,  sufficient,  without  bringing 
all  the  members  before  the  Court  to  consent  to  the 
purchase.  Jurisdiction  of  Court  of  Chancery  not 
ousted  by  apnointment  of  separate  jurisdiction  for 
regulation  or  affairs  of  these  societies.  Mullock  v. 
J^ikintf  65 

CalU.    See  Winding-up  Acts. 


IV 


INDEX. 


Ckapelr-'CbA'ptl  fonnded  in  Eni^and,  and  mrloes 
therein  penormed  aocording  to  mode  of  worship  in 
Eftablished  Church  of  Scotland.— Held,  that  no 
person  could  ei\jo^  office  of  miniater  who  was  dis- 
aoalified  to  be  minister  of  Established  Ohuroh  of 
Dcotland :  and  minister  who  had  become  so  dis- 
qualified ordered  to  be  remoTed,  and  trustees  who 
co-operated  with  him  also  remored,  and  he  and 
they  ordered  to  paj  costs  of  suit  Lord  Chief  Jus- 
tice Cranworth  dissenting  from  part  of  decree  of 
Court  below,  declaring  that  "no  minister  or  other 
person  was  qualified  for,  or  competent  to  exercise, 

office  of  minister  or  pastor without  bdng  a 

licentiate  and  recoftnixed  minister  of  Established 
Church  of  Scotland,  and  in  full  connexion  there- 
with." Application  to  suspend  execution  of  decree 
of  Court  below,  pending  an  intended  wpeti  to 
House  of  Lords,  refused.  AUomey  OefunUw.  Muf 
dock,  694 
Ckargie,  See  Contempt  Power  of  Sale. 
Charity — A  bequest  made  as  an  inducement  to  third 
parties  to  conrey  land  in  mortmain,  and  not  to  take 
effect  unless  land  should  be  conyeywl  aocordinffly, 
is  void.  A  bequest  which  tends  directW  to  bnng 
fresh  lands  into  mortmain  is  void.  And  a  bequest 
of  money  to  be  expended  in  erection  or  repair  of 
buildings  is  roid,  unless  an  intention  is  clearly  ex- 
pressed that  the  money  is  to  be  expended  upon  land 
already  in  mortmain.  The  Talidity  or  inTiilidity  of 
deeds  must  for  all  purposes  date  from  their  oxeen- 
tion.     Trye  r.  Corporation  of  OUmcetUr,  81 

Construction    of  charitM>le  bequest.     Words 

''  education  and  learning"  read  "edueation  in  learn- 
ing.'* Statute  9  Geo.  4.  c.  88,  which  nroTides,  that 
aUlaws  and  statutes  of  the  realm  shall  be  enforced 
in  the  administration  of  justice  so  far  as  the  same 
can  be  applied,  means  "  reasonably  applied,"  and 
the  statute  9  Geo.  2.  c  36.  is  ini^plicable  to  lands 
in  New  South  Wales.     Whicker  t.  HufMy  406 

Protection  of  the  interests  of  a  large  body  of 

persons  upon  application  for  a  scheme.  Ex  jHtrte 
the  Mayor,  Ac.  qf  Lincoln,  621 

Court  will  sanction  tale  of  piece  of  land,  which 

in  1747  was  purchased  by  trustees  with  charitable 
funds  and  conveyed  to  them,  it  being  phdnly  ad- 
vantageous to  the  charity.  It  will  also  sanction 
re-investment  of  money  in  real  estate ;  and  Court 
will  confer  upon  trustees  x>owers  to  perpetuate 
themselves,  as  well  as  to  lease  land,  there  being 
such  powers  in  deed  conveying  luul  to  trustees 
originally  purchasing.  £x  parte  Qverteere  of  Poor 
of  BccUeaU  Bierlov,  729 
—  A  claim  to  participate  in  charity  funds,  which 
had  been  appropriated  for  240  years  to  certain 
parishes,  ou^t  to  be  brought  before  the  Court 
Dy  information  and  not  by  petition,  under  Sir 
Samuel  Romilly's  Act,  52  Geo.  a  o.  101.  /»  rs 
MagdaUn  Land  Charity,  874 
•— —  Bee  Gramnuur  SchooL  Power. 
Chote  in  Action.  See  Mortgage. 
C%«rcA— Rector  justified  in  cutting  timber,  provided 
he  specifically  apply  it  to  repairs  of  rectory-house 
and  buildings  on  the  glebe ;  but  not  in  cutting  tim- 
ber and  sellmg  it.  l^hat  rector  had  applied  uoger 
sum  in  repairs  of  rectory-house  than  proceeds  of 
sale  of  timber  cut  bv  him,  not  an  answer  to  a  case 
made  against  him  of  cutting  and  selling  timber,  in 
suit  instituted  by  the  patron.  Maa-lhorough  v.  Si, 
John,  881 
Claims — Upon  clium  by  equitable  mortgagee  against 
mortgagor,  asking  for  nde,  and  also  that  several 
other  mortgagees  might  be  summoned  before 
Master,  or  decree  made  to  ascertain  what  mort- 
gages there  were,  and  their  priorities,  Court  refused 
the  order.    Burgees  v.  Stnrgie,  58 


Widow  of  deoMMed  debtor  hsflBg,  wmioQt  let- 
ters of  administratioD,  got  in  aU  the  aMti  of  her 
husbttid  and  oompoonded  with  his  eraditonL  npon 
claim  by  creditor  to  obtain  payment  of  a  debt  doe 
to  him  m  full,  a  legal  personal  rspresantatJTe  of 
intestate  ought  to  m  made  a  party;  leave  given  to 
amend.    Oreeuor  r.  Robinson,  64 

A  claim  not  stating  all  the  &etB  of  the  cms 

within  plaintiff's  knoi^dge  liaUe  to  be  dismissed. 
with  costs,  and  if  plaintiff  withholds  those  iacts  and 
takes  the  chance  of  relief  from  what  may  tarn  ap 
from  the  affidavits.  Court  will  not  adyndicate  np«n 
daim.    Goods  y.  West,  127 

Errors  having  been  committed  in  canying  out 

proceedings  undsr  original  claim,  leave  given  to 
file  supplemental  daim.    Nayhr  v.  Robsom,  280 

-~—  Testator  dying  in  the  MauritioB  appointed  exe- 
cutors in  that  country,  and  left  residae  of  his  pio- 
pertv  to  his  mother  in  Rngiand.  The  axeenAors  in 
the  Mauritius  transmitted  rendne  to  England,  but 
the  mother  of  testator  having  died,  the  amoonl  was 
paid  to  her  executors,  who  paid  all  her  debts  ex- 
ceeding the  amount  to  which  she  became  entitled 
from  testator's  estate.  Plaintiff  was  a  creditm'  of 
testator,  and  fileda  claim  to  obtain  payment  of  his 
debt,  or  to  have  testator's  estate  admimstered. 
The  Mauritius  executors  were  impnneriy  mads 
parties  to  this  claim,  and  plaintiff  eoold  not  have 
relief  against  executors  of  testator's  mother  vritii- 
out  having  lagal  personal  representative  of  tsetat nr 
constituted  in  this  country,  a  party  to  the  suit 
Silver  Y,  Stein,  812 

—  On  hearing  of  appeal  from  the  whole  onlsr, 
made  at  hearing  of  a  suit  by  claim,  the  same  rale 
is  followed  as  to  opening  as  on  app^  frfsm  the 
whole  decree  made  m  suit  by  bilL  Sims  t.  HeUimg, 
887 

—^  At  the  hearing  of  a  foreclosore  claim,  an  une 
was  directed  as  to  a  ouestion  of  notice,  which  issue 
was  afterwards  abandoned  by  the  defendant  Be- 
fore tiie  claim  oould  come  on  again  for  hearing, 
an  order  must  be  made  on  motion,  that  the  issoe 
should  be  taken  pro  eonfesso.  ffasriiand  t.  Dancax, 
449 

The  joining  in  a  claim  parties  whose  interest  is 

oontingent,  to  ask  for  the  preservation  of  a  faad 
is  not  mnltifarioua,  or  a  misjoinder  of  parties. 
Qtuere—U  an  objection  to  a  claim  is  to  be  laissd 
by  motion  to  take  it  off  the  file.  Daviss  t.  i>aeiii, 
548 

See  Specific  Performance.    Trust  and  Trastea. 

Colonial  Law — Mortgagor,  resident  in  iliis  country 
mortgaged,  by  deedexeented  in  Rngiand,  to  mort- 
gagees, also  resident  here,  real  estate  in  Demenia, 
aiui  before  mortgagees  completed  their  title  to 
mortgaged  property  according  to  laws  of  Demsfwa, 
mortgagor  oeame  bankrupt,  and  his  sssiptens  in 
this  country  sold  the  property  and  received  the 
proceeds.  Q«4Kre^ Whether  the  rights  of  the  con- 
tracting parties  have  oeased  to  be  ^vemed  by  the 
law  of  Demerara,  the  Ux  loei  rei  stUs,  and  must  be 
governed  by  the  law  of  this  country,  the  <ar  2ea 
contraeUU.     Waierhtmes  v.  SUm^isld,  881 

Compaay— Plaintiff  filed  a  bill  on  behalf  of  himsslf 
and  the  otlier  shareholders  in  a  company  agaiast 
the  persons  forming  the  financial  oommittee, 
praying  that  an  account  might  be  taken  of  aU 
monies  received  by  defendants  in  ^wp^et  of  de- 
posits upon  shares,  and  an  account  of  eosti  and 
expenses  incurred  by  them,  and  that  the  asaoont 
due  to  plaintiff  and  the  other  sharehoMen,  after 
giving  credit  for  monies  paid  by  them,  mig^t  be 
distributed  rateably  amongst  the  shareboUsn. 
Upon  demurrer  to  the  bill,  the  fiict  of  defendants 
randared  an  aecomt  was  bsld  ast 
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to  preehide  i^Uiitlff  ftvm  having  an  aeeoimt  taken 
under  aathoritr  of  the  Oourt ;  and  that  the  remedj 

SroTided  for  tneee  caiee  bj  the  Winduig-ap  Acta 
id  not  take  away  plaintiff's  right  to  file  a  biU  for 
a  eimOar  pnrpoee.  On  demnrrer  as  to  parties,  it 
was  held  that  as  all  the  shareholders  had  a  common 
interest  the  plaintiff  misht  without  their  consent 
file  a  biU  on  behalf  of  al^  and  that  as  the  financial 
committee  were  the  only  persons  allesed  by  the 
bill  to  hare  had  power  over  the  fbnds  of  the  com- 
pany, it  was  not  necessary  to  make  any  other  per- 
sons who  might  hare  acted  as  direetort  parties  to 
the  suit    CUmtnU  t.  Bo%pes,  806 

Obserrations  on  the  difficulty  of  applying  the 

doctrine  of  acquiescence  to  joint-stock  companies. 
Where  partnerships,  as  in  the  case  of  joint-stock 
eompames,  consist  of  a  great  nmnber  of  individnals, 
the  Court  will  hold  them  in  their  transactions 
strictly  to  the  terms  of  the  partnership  contract. 
In  re  Vaie  of  Neaih  and  Shntth  WaUi  Brewery 
Jaint'Stoek  (fo.  ex  parte  Lawee,  688 

— ^  Money  paid  into  court  in  respect  of  lands  taken 
by  company  from  persons  unoer  disability,  and 
with  exception  of  a  small  surplus,  afterwards  laid 
out  in  purchase  of  land*  settled  to  same  uses. 
Court  will  allow  surplus  to  be  paid  to  tenant  for 
life,  if  under  20^.,  but  not  otherwise.  In  re  BaU' 
man'e  EttaU,  691 

^-~  See  Contract.    Winding-up  Acts. 

Compenaation.    See  Lands  Cuauses  Act. 

Compotition  Deed — W.  D,  by  deed,  agraed  to  guaran- 
tee a  composition  of  8«.  in  the  pound  to  all  cre- 
ditors of  his  brotiier  who  should  execute  a  release 
of  their  debts  by  a  day  named.  A,  a  creditor,  failed 
to  execute  the  release  by  the  day  named,  in  conse- 
quence, as  he  alleged,  of  apatoI  agreement  between 
him  and  the  agent  of  W.  D.  that  he  should  be 
allowed  to  postpone  his  execution  until  after  certain 
legal  proceedinij^  against  third  parties,  the  result 
of  which  might  influence  the  amount  of  his  debt. 
Upon  bill  by  A,  for  specifio  performance,  W.  D,  by 
his  answer,  denied  anj  such  agreement.  The  con- 
dition not  being  performed,  we  agreement  never 
took  effect  as  to  A ;  and,  further,  the  agreement 
being  to  pay  the  debt  of  a  third  person  was  within 
the  Tth  section  of  the  Statute  of  Frauds,  and  any 
alteration  in  ita  terms  must  be  evidenced  by 
writing:  and  no  f^-and  being  alleged,  a  parol  agree- 
ment»  if  proved,  would  not  be  binding.  Ewnut  v. 
Dewkirtly  497 

Condition.    See  Will. 

Conflict  of  Latfit.    See  Foreign  Law. 

Consent.    See  Baron  and  Feme. 

Consideration.    See  Principal  and  Suretr. 

Contempt — A  party  in  contempt  in  a  suit  in  another 
branch  of  toe  Court  will  be  ordered  to  be  brought 
up  if  wanted  for  examiiftition.    Hill  v.  Travis,  541 

-— —  Judgment  having  been  entered  up  against  a 
beneficed  clergyman  for  a  debt>  the  Court  held  it 
a  charge  upon  the  benefice,  and  that  creditor  en- 
titled to  have  receiver  of  profits  of  benefice  ap- 
pointed. Another  creditor  of  the  clergyman  obtain- 
ed judgment  upon  his  debt,  and  issued  a  writ  of 
8e<}uestration  directed  to  the  receiver  already  ap- 
pointed. Upon  motion  to  commit  the  second  cre- 
ditor for  contempt,  it  was  held  that  upon  his  under- 
taking to  deal  with  the  Uthes^as  the  Court  should 
direct,  and  pay  costoof  the  motion,  no  order  should 
be  made.    Ilavkins  v.  Oathercole,  617 

Contract — In  construing  contracts,  what  the  Court 
has  to  ascertain  is  the  rsal  meaning  of  the  words 
of  the  contract,  which  are  to  be  construed  most 
strictly  against  the  contracting  party.  Contracte 
for  marriage  portions  cannot  be  enforced  unless 
something  delmite  or  specific  is  mentioned  as  to 


the  sum.  What  is  lofBeient  evidence  of  marriage 
^n  the  faith  of  a  particular  sum  being  givexiby 
wilL    Moorkome  v.  Colvin.  177 

—  A  father  bound  himself  to  give  his  daughter 
a  marriage  portion  of  2,000^,  and  said  that  she 
was  and  should  be  noticed  in  his  will.  He  had 
previously  made  a  will,  giving  her  a  lac  of  rupees ; 
but  afterwards  he  made  another  will,  which,  after 
giving  all  his  property  to  his  wife  for  life,  and  then 
to  his  two  sons,  gave  the  same,  if  they  should  die 
without  issue,  to  his  daughter's  issue.  It  was  held, 
affirming  a  decree  below,  that  there  was  no  con- 
tract by  the  father  to  give  more  than  the  2,000L 
Jioorhouse  v.  Colvin,  782 

Railway  company,  defendants  in  a  cause,  en- 
tered into  agreement  or  undertaking  with  plain- 
tiff not  to  do  any  act  contrary  to  a  then  pending 
notice  of  motion,  unless  under  authority  of^  parlia- 
ment, until  hearing  of  cause,  or  further  order  of 
Court  Company  subsequently  obtained  act  of 
parliament,  which  did  not  by  positive  enactment, 
nor,  in  opinion  of  Court,  by  necessary  conclusion 
from  its  provisions,  take  case  complained  of  by 

Slaintiff  out  of  reach  of  undertaking,  although  it 
id  not  prohibit  the  act,  and  might  l^iave  contem- 
plated the  act  consistently  with  provisions  of  act 
of  parliament : — Held^  on  motion  by  plaintiff,  that 
undertaking  was  bindhig  on  company  until  further 
order  of  Court:  but  that  company,  on  shewing 
merits,  might  have  moved  to  discharge  it;  ima 
Court  deeming  such  merite  to  have  Imcu  shewn 
by  answer,  accordingly  dischaiged  undertaking. 
Stevens  v.  SotOh  Devon  Rail.  Co.,  816 

Legality  of,  under  22  Geo.  2.  c.  46.  s.  11.    See 

Solicitor  and  Client  And  see  Specific  Perform- 
ance. 

Contributaries.    See  Winding-up  Acts. 

Copyhold— A  bishop,  lord  of  a  manor,  enfranchised 
certain  copyhold  lands  held  of  the  manor  under  the 
Copyhold  Enfranchisement  Act,  and  the  considera- 
tion money  was  paid  into  court  On  petition  by 
the  bishop  for  investment  of  money,  it  was  held, 
that  the  Copyhold  CommissionerB  nad  a  right  to 
appear  at  the  hearing  of  the  petition,  and  that 
their  costs  of  the  petition  and  tnose  of  the  bishop 
were  payable  out  of  the  consideration  money.  JSz 
parte  the  Bishop  of  Hereford,  608 

—  See  Executors. 

Copyright— Vrintg  in  books  containing  letter-press 
and  printe,  the  printe  being  illustrative  or  the 
letter-press,  are  protected  by  5  &  6  Vict  c.  4& 
Provisions  of  8  Oeo.  2.  c.  13.  as  to  date  of  publica- 
tion and  name  of  proprietor  being  printed  on  every 
print,  apply  only  to  prints  published  separately, 
and  not  to  prints  forming  parts  of  books  made  up 
of  printe  and  letter-press.    Bogne  y.  Honlston,  470 

C<w(«— Taxing  Master  has  authority,  under  6^7 
Vict  c.  78,  to  disallow  charges  for  an  action  which 
he  in  his  discretion  considiBrB  to  have  been  im- 
properly brought  The  14  k  15  Vict  c.  83,  con- 
stituting Court  of  Appeal,  not  pointing  out  what  is 
to  be  done  as  to  costs,  where,  in  consequence  of 
the  Judges  differing  in  opinion,  decision  of  Court 
below  is  affirmed,  such  coste  follow  result  of  the 
appeal    In  re  Clarke,  20 

A  married  woman  cannot  sue  by  a  next  friend 

incapable  of  giving  security  for  costs.  Stevens  v. 
Williams,  57 

In  suit  by  decree  against  heir-at-law  to  establish 

the  will,  veidict  at  law  having  been  given  in  sup- 
port of  will,  heir-at-law  not  entitled  to  any  coste  of 
suit  or  issues,  but  bound  to  pay  so  much  of  costs 
of  suit  and  issues  as  were  occasioned  by  his  raisins 

Suestions  of  incompetency  of  teetetor  and  fraud  ca 
evisee.    Otove  v.  Vonng,  95 


VI 


INDEX. 


CosU  (continued) — ^A.  contmeted  to  eell  an  estate  to 
B.  Before  completion  of  purchase  B.  died  intes- 
tate. Bill  filed  by  A.  against  heir  and  administrator 
of  By  praying  for  re-saie  of  estate  and  for  applica- 
tion or  purchase-money  to  payment  of  A/s  expenses 
and  sum  agreed  to  be  paid  by  B.  A.  bound  to  pay 
the  costs  of  the  heir,  with  uberty  to  add  tiiem  to 
his  own.    Popple  t.  ffenson,  811 

— ^  Upon  bill  by  fefne  covert  by  next  friend,  objec- 
tion stated  in  answer  that  next  friend  in  needy 
circumstances,  and  that  security  for  costs  ought  to 
be  given,  cannot  be  taken  at  the  hearing.  Monday 
T.  Waghom,  353 

-^  Where  a  Court  of  Appeal  agrees  with  the  main 
part  of  the  relief  granted  in  the  court  below,  it  will 
not  depart  from  its  abjudication  of  the  costs,  ex- 
cepting in  a  rery  strong  and  clear  case.  BUnJtin- 
topp  T.  Bleniinsopp,  401 

An  order  of  course  to  tax  solicitors'  bills  of  costs, 

obtained  by  a  married  woman  without  the  inter- 
vention of  a  next  friend,  is  irregular,  and  though 
the  solicitors  hold  some  security  from  her  for  costs, 
it  will  be  discharged,  if  furUier  security  is  not 
given.    In  re  Wauffht  667 

If  a  suit  be  instituted  on  the  authority  of  a  case, 

and  the  doctrine  upon  which  the  same  was  founded 
has  been  since  got  rid  of,  plaintiff  is  entitled  to 
have  his  bill  dismissed,  without  costs.  Tke  SvUon 
Harbour  Improvement  Company  v.  Hitchins,  668 

Direction  in  order  upon  unopposed  petition,  con- 
taining statements  immaterial  to  the  prayer,  to  the 
Taxing  Master  to  have  regard  to  such  s^^menta. 
Hyder  v.  Coleman,  592 

Where  the  Master  of  the  Bolls  or  a  Vioe  Chan- 
cellor has  given  substantial  relief  agunst  a  defen- 
dant, with  costs  agunst  him  persoiuJlv,  it  is  com- 
petent to  this  Court,  in  affirming  the  decree  as  to 
relief,  to  vary  it  as  to  costs,  if  its  diment  from  the 
decree  as  to  costs  is  strong,  clear,  and  undoubting. 
The  Court  being  of  opinion  that,  although  the 
solicitor  had  acted  contrary  to  public  policy,  whe- 
ther through  misapprehension  or  otherwise,  and 
although  his  duty  prcnessionally  prohibits  him  from 
assisting  where  tnere  is  al%%d  ttmulalum,  aUnd 
actum,  and  although  he  abetted  in  the  composing 
and  uttering  of  documents  which  recorded  an 
affair  as  it  was  not,  yet  still  as  the  Court  had  no  firm 
impression  that  the  decree  below  ought  to  have 
charged  him  with  costs,  it  refused  to  vary  the  de- 
cree in  this  respect  Reyndl  v.  Sprye  and  8prye 
T.  Reynell,  633 

By  railway  act  company  empowered  to  take 

lands  belonging  to  a  vicarage,  ana  it  was  declared 
that  purchase-money  should  be  paid  into  court, 
and,  that,  on  a  petition  by  vicar  and  patron,  and 
with  consent  of  ordinary  of  diocese,  it  might  be 
laid  out  in  purchase  of  other  lands.  Upon  pur- 
chase made  accordingly,  bishop  entitled  to  be  paid 
bv  compai^,  not  onfy  costs  of  his  attendance  in 
Master  s  office,  but  also  of  his  appearances  on  peti- 
tions to  the  Court  for  reference  and  confirmation 
of  Master's  report  Ex  parte  Vicar  of  Creech  SL 
Michael,  677 

Next  friend  of  married  woman  went  to  remde 

abroad.  Defendant  entitled  either  to  security  for 
costs  from  this  next  friend,  or  to  have  new  next 
friend  appointed.    Alcock  v.  Aleock,  740 

on  appeal.    Bee  Taxation. 

See  Grammar  SchooL     Lunacy.     Mortgage. 

Pauper.  Prochein  Ami.  Solicitor  and  CBent 
Staging  Proceedings.    Trust  and  Trustee. 

CredUort  Suit,    See  Administration  of  Estate. 

Debtor  and  Creditor.    See  Composition  Deed. 
Decree— Yfhere  errors  in  a  decree  are  obvious,  the 


Court  will  recUfJr  them,  even  after  it  is  enrolled. 
Fearon  v.  Detbrtsay,  511 

Deed — G.  P.  executeda  document,  which  was  attested 
by  two  witnesses,  giving  and  granting  to  E.  P.  hii 
wife  a  freehold  house  in  which  they  redded.  G.  P. 
afterwards  died,  without  having  made  any  win,  sad 
his  heiress-at-law  brought  ejectment  to  recover 
possession  of  house  and  premises  from  E.  P,  and 
obtained  a  verdict ;  upon  which  B.  P.  filed  this 
bill.  Upon  motion  to  dissolve  iigunetion  which 
had  been  obtained, — ^held,  that  the  gift  was  incom- 
plete ;  that  relationship  of  trostoe  and  eettui  que 
trust  was  not  created ;  that  the  Court  would  not 
assist  either  party,  but  leave  them  as  it  found  them  ; 
and  i]\junction  diasdved.    Price  v.  Price,  5S 

A  deed  executed  by  a  husband,  pending  ]ffo- 

oeedings  in  the  ecelesiaistical  court,  for  the  pupose 
of  preventing  the  suit,  if  successful,  from  affectiiig 
his  property,  declared  void,  and  all  arrears  of  ali- 
mony directed  to  be  paid;  but  as  to  future  pay- 
ments, qucere,    BUnk%n$opp  t.  Blentintopp,  401 

^—  Conveyance  set  aside  oy  reason  of  fraud  sad 
misrepresentation.  Where  a  party  has  induced 
another  to  act  on  the  faith  or  several  reprewn- 
tations  made  by  him,  any  one  of  which  has  been 
made  fraudulentiy,  he  cannot  set  up  the  transaction 
by  shewing  that  every  other  representation  wm 
truly  and  honestly  made,  or  was  the  result  of  imio- 
cent  error.  A  representation,  that  remuneration 
for  professional  services  rendered,  as  above  stated, 
were  customary,  being  untrue,  is  a  ground  for  set- 
ting aside  a  conveyance  and  contract  founded  on 
it  Whether  the  agreement  amounted  to  cham- 
perty, or  savoured  of  champerty,  stiU  as  the  partieB 
were  not  in  pari  delicto,  and  as  the  vendor  tiad  no 
legal  advice  but  that  of  the  solicitor  of  the  pui^ 
cluMer,  who  adhered  more  to  the  purchaser  than  to 
the  vendor,  and  failed  in  his  duty  to  the  latter,  tiie 
Court  considered  that  the  vendor^s  suit  ought  not 
to  fail,  on  the  ground  that  he  was  a  paii^  to  a 
contract  against  public  policy  and  illegal  Reyndl 
y.  Svrye  and  Sprve  v.  ReyneU,  683 

oee  Baron  and  Feme.    jCfaiiarity. 

Devise — Direction,  upon  bequest  of  leaseholds,  to 
renew  insurance :  discretion  of  trurtees.  Mortimer 
y.  Waits,  168 

since  the  Wills  Act,  by  mortgagee  in  fee  of 

{inter  alia)  the  residue  of  real  property  and  seen- 
rities,  ke.  after  payment  of  his  dents,  kc  to  rea- 
duary  devisee  for  her  own  use  and  beneiSt  oommtfes 
legal  estate  of  mortgaged  property  of  gaveUdnd 
tenure.    In  re  Field's  Mortgage,  175 

Testator  devised  estate  to  nis  daughter  for  life, 

and  after  her  decease  to  all  and  every  the  childien 
of  the  body  of  his  daughter  lawfully  begotten  (in 
case  she  should  leave  more  than  one  child),  their 
heirs  and  asngns  for  evef ,  as  tenanta  in  eonunoo ; 
but  in  case  his  daughter  should  have  only  one  child, 
then  he  devised  the  estate  to  such  one  child  in  fee ; 
but  in  case  his  daughter  should  die  without  leaviug 
any  issue  of  her  body,  then  he  devised  the  estate  to 
all  such  children  of  his  body  as  he  should  leave  or 
h^ve  living  at  decease  of  his  daughter,  in  fee. 
Testator's  ctoughter  had  two  children,  both  of  whom 
died  during  her  life.  The  two  children  of  testator's 
daughter  took  absolute  and  devisable  estates  in 
remainder  under  the  will,  and  their  devisees  vers 
consequently  entitled.  In  re  Tookeys  Trust,  in  re 
Bucks  Rail.  Co.,  402 

Testetor  gave  and  devised  all  his  AmhoM  and 

copyhold  messuages,  farms,  lands,  tenements,  her»- 
ditements,  and  real  estate  situate  at  Mariret  Bases, 
to  his  wife  for  life,  and  then  to  his  son,  his  bein 
and  assigns  for  ever.  The  testator  had  no  propertj 
at  Market  Basen  except  a  leasehold  estate  neid  for 
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1,000  yean.  The  leMehold  estate  pMsed  under  the 
tkkYe  clauM.     tfeUoi^  t.  HopHnt,  410 
See  Charity. 


Diadatmer.    See  Trustee  Act 

DtBcovery — Bill  alleged  that  an  estate  devised  under 
power  to  defendant  for  life  or  until  he  should 
alienate  by  forfeiture  or  otherwise;  that  execution 
of  power  inralidj  and  that  plaintiff  entitled  to 
estate  in  default  of  appointment.  One  interro^tory 
to  bill  was,  whether  defendant  had  not  in  his  pos- 
session title  deeds  of  estate,  and  if  not  in  whose 
possession  were  they  1  Bill  also  asked  that  defen- 
dant might  set  forth  a  schedule  to  deeds  in  his 
possession,  and  that  he  mi^ht  state  in  whose  pos- 
session those  deeds  were  which  he  had  parted  with. 
Defendant  admitted  that  some  of  the  deeds  were  in 
his  possession,  and  set  forth  a  schedule  of  them, 
and  he  stated  that  he  had  had  other  deeds,  but  re- 
fused to  answer  in  whose  possession  th^  now  were, 
as  it  might  subject  him  to  forfeiture  of  the  estate. 
Exception  which  comprised  the  answer  to  the  whole 
of  the  interrogatory  was  good,  although  part  of  it 
had  been  answereo.  Also,  as  in  one  event  docu- 
ments might  assist  plaintiff  at  the  hearing  he  was 
entitled  to  producnon.  And  further,  the  estate 
having  been  given  to  defendant  until  alienation,  he 
could  not  protect  himself  from  discovery  on  ground 
of  forfeiture.    Hambrook  v.  Smith,  820 

Domicife— Circumstances  under  which  a  person  who 
had  removed  all  his  goods  from  Scotland,  and  also 
his  sister  and  only  relation,  and  never  afterwards 
returned,  had  not  lost  hiis  domicile  of  origin. 
Brown  v.  SmitK,  356 

Dower—ln  deed  of  settlement,  made  on  marriage  of 
E.  S,  an  adult  female,  it  was  recited  that  "  for  pro- 
viding a  competent  jointure  and  provision  of  nuun- 
tenance  for  tne  lady  in  case  she  uiould  survive  her 
husband,"  the  father  of  T.  D,  the  intended  hus- 
band, had  paid  to  T.  D.  8,000/.,  and  the  father  of 
the  lady  had  paid  to  T.  D.  841/.  and  had  cove- 
nanted to  pay  nim  a  further  sum  of  500/. ;  and 
that  it  had  been  agreed  that  T.  D.  should  gjive  a 
bond  to  the  trustees  of  the  settlement,  conditioned 
for  the  payment  of  2,000/.  within  six  months  after 
tiie  marriage :  and  it  was  declared  that  the  trustees 
should  hold  the  2,000/.  upon  trusts  for  the  benefit 
of  the  husband  and  wife  for  their  respective  lives 
in  succession,  &c.  T.  D.  gave  the  bond  accordingly, 
and  died,  leaving  E.  S.  siuriving  him.  having  paid 
500/.  only  in  discharge  of  the  bono.  After  the 
marriage,  T.  D.  acquind  real  estate,  which  he  sold 
during  the  coverture.  UponbiU  by  the  wife  against 
the  purchaser,  claiming  dower,  it  was  held,  upon 
app«kl,  that  the  settlement,  beii^  expressed  to  be 
"for  providing  a  competent  jointure,"  must  be 
understood  to  oe  in  bar  of  dower;  and  (revers- 
ing the  decision  below)  that  the  partial  non-pay- 
ment of  the  money  secured  by  the  bond,  did  not 
entitle  the  widow  to  claim  against  the  purchaser 
of  the  husband's  real  estates  her  dower  pro  tanto. 
Equitable  bar  of  dower  depends  altogether  upon 
contract ;  and  has  no  analogy  to  legal  bar  of  dower 
under  the  Statute  of  Uses.  The  observations  of 
Sir  A.  Hart,  in  Power  v.  Sheil,  disapproved  of. 
Dyke  v.  Kendall,  905 

EUetion,    See  Will. 

Equity.    See  Jurisdiction. 

Btidmee — ^taken  in  original  suit  is  admissible  in  a 
cross  suit,  under  the  common  order.  Chray  v.  Haig, 
542 

—  Document,  purporting  on  face  of  it  to  be  receipt 
for  purchase-money,  but  inadmissible  as  evidence 
of  payment  of  money  for  want  of  suflScient  stamp, 
is  nevertheless  admissible  as  evidence  of  agreement 


for  tale,  if  it  contain  requisite  terms  — $emble. 
Evans  v.  Protkero,  772 

See  Baron  and  Feme.    Principal  and  Surety. 


Settlement. 

Executors — Liability  of,  to  co-executor  for  wilful 
default    Jones  v.  MorraU,  630 

Testator  devised  freehold  estates  to  A,  B,  C, 

and  D,  and  their  heirs,  on  usual  trusts  for  nle. 
He  then  directed  that  A,  B,  C,  and  D,  the  execu- 
tors of  that  his  will,  or  survivors  or  survivor  of 
them,  or  executors  or  administrators  of  such  sur- 
vivor, should  sell  his  copyhold  estates.  He  then 
Sve  all  his  personal  estate  to  same  persons,  and 
clared  trusts  of  all  monies  to  arise  from  his  real 
and  personal  estate.  A.  died  in  lifetime  of  tes- 
tator. Testator  died  in  1880.  B.  and  C.  sold  copy* 
hold  estates  in  1832.  In  1851  D.  executed  usual 
deed  of  disclaimer.  There  was  no  evidence  that 
D.  had  refused  to  accept  executorship  before  sale 
in  1832.  It  was  held,  first,  that  copyholds  were 
within  21  Hen.  8.  c.  4;  secondly,  that,  tmder  that 
act,  sale  of  copyholds  had  been  properly  made  by 
B.  and  C.    Peppercorn  v.  Wayman,  827 

See  Claims.    Mortgage. 

FaetoTf^  ^d— Plaintiff  consigned  pearls  to  a  Liverpool 
merchant  for  sale,  and  drew  bills  upon  him  to  an 
amount  greater  than  the  value  of  the  pearls,  which 
bills  he  accepted.  The'Liveipool  merchant  then 
handed  the  pearls  to  his  Lonoon  agent  to  be  sold, 
and  drew  bills  upon  him,  as  an  advance,  upon 
account  of  the  pearls.  The  London  agent  accepted 
the  bills,  having  notice  that  the  pearls  had  oeen 
oonsisned  by  the  plaintiff  for  sale.  The  Liverpool 
merchant  became  insolvent,  and  the  bills  drawn 
upon  by  the  plaintiff  were  not  paid.  The  London 
agent  sold  the  ^oods  to  recoup  himself  the  bills 
drawn  upon  him  by  the  Liverpool  merchant 
Upon  bill  by  the  consignor  alleging  fraud  and  col- 
lusion, and  prayin^^  that  the  London  agent  might 
be  desired  to  pay  him  the  amount  produced  by  the 
sale  of  the  pearls,  it  was  held,  affirming  the  decree 
of  the  Court  below,  that  the  pledge  was  valid  within 
the  5  &  6  Vict  c.  39.  as  maae  bondjtde  and  in  the 
ordinanr  course  of  business.  Notice  to  the  pledgee 
of  the  ract  that  the  goods  were  transmitted  to  the 
consignee,  with  directions  to  sell  simplv,  will  not 
vitiate  the  pledge ;  secus  if  tiie  pledge  nad  notice 
that  the  consignee  was  prohibited  from  pledging. 
Navulshaw  v.  BrownHgg,  908 

See  Principal  and  Agent 

Foreign  Railway— A  railway  company  in  Belgium 
was  established  as  a  "socitft6  anonyms."  There 
were  English  and  forei^  directors.  Deposits  on 
allotted  shares  were  paid  into  the  bankers.  Dis- 
putes took  place  between  the  English  and  Belgian 
directors,  in  consequence  of  which  all  the  former 
resigned.  In  following  month  J.  and  O,  two  of  the 
English  directors,  to  whose  account  deposits  had 
been  paid,  returned  deposits  to  all  allottees  who 
were  wUling  to  take  them,  and  they  also  purchased 
back  some  shares,  which  had  been  allotted,  for 
benefit  of  the  company.  Accounts  of  all  this  were 
laid  before  the  committee  of  management,  and  the 
balance  remaining  in  the  hands  of  English  direc- 
tors was  paid  over,  and  the  transactions  were  ap- 
proved by  a  general  meeting.  A  shareholder  filed 
a  bill  on  behalf  of  himseu  and  all  other  share- 
holders not  defendants,  against  J,  assignees  of  G, 
and  the  committee  of  management,  praying  re- 
payment of  the  money  returned  to  the  allottees, 
and  for  an  account,  but  the  bill  was  dismissed  at 
the  Bolls,  and,  on  appeal,  the  decree  was  affirmed ; 
the  Court  holding  tnat  by  the  law  of  Belgium 
plaintiff  was  not  competent  to  sue  for  such  a  pur- 


vin 
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poM,  aod  by  the  Uw  of  Bngland  he  had  shewn  no 
case  for  the  suit  agunst  the  RngHeh  directors. 
Kent  T.  Jaetaon,  4S8 
Foreign  Law — Messra.  P.  and  B,  plaintiff  and  de- 
fendant were  writers  to  the  Signet  in  Edinbmvh, 
P.  beixur  agent  of  the  niortg!ii;eey  and  R.  beuu 
agent  of  the  mortga^r  of  an  estate  in  Sootlanct 
upon  which  yarioos  incnmfaranoes  were  existing. 
2,100/.,  part  of  mortga^money,  was  deposits 
in  Bank  of  Scotland,  in  joint  names  of  Messrs.  P. 
and  Ry  to  discharge  existing  claims  upon  estate, 
bat  this  som  was  subsequently  drawn  out  bjr  them 
from  deposit  account,  and  applied  partly  m  {mt- 
ment  of  charges  upon  estate,  and  partly  to  satisry 
other  liabilities  of  mortgagor.  Some  creditors  of 
mortgagor  afterwards  obtained  an  order  from 
Court  of  Session  in  Scotland  to  arrest  the  money 
in  the  hands  of  Messrs.  P.  and  B,  and  after  Tarious 

Srooeedings  in  Scotland  an  order  was  made  upon 
tiem  jointly  and  sererally  that  they  should  de- 
posit m  Bank  of  Scotland  the  fund  paid  out  B. 
did  deposit  Ajpurt,  and  afterwards  lefk  Scotland 
and  came  to  England.  P.  then  re-depodted  the 
whole  of  the  fund,  in  pursuance  of  order  of  CSourt 
of  Session,  and  took  an  assignment  of  the  order  of 
the  Court,  and  after  exhausting  process  in  Scotland 
aoidnst  B,  and  failing  to  enforce  payment  there, 
filed  a  bill  in  this  court  No  final  judgment  had 
been  obtained.  This  Court  would  enforce  a  foreign 
juc^ment  if  final ;  but  order  made  was  not  final, 
and  this  Court  would  not  enforce  an  interlocutory 
order  of  a  foreifpi  court  Assignment  of  order  by 
parties  in  foreign  suit  not  render  them  the  less 
necessary  parties  to  this  suit,  and  created  no  sepa- 
rate contract  between  Messrs.  P.  and  B ;  and  tnis 
Court  had  no  jurisdiction,  and  bUl  dismissed,  with 
costs.    Pa%d  T.  Bay,  361 

Fraud.    See  Deed. 

Frauds,  Statute  of.  See  Composition  Deed.  Specific 
Performance. 

Friendly  Societie* — In  1845  a  society,  called  the 
Frugal  Inrestment  Socieir,  was  estwlished,  and 
rules  framed  and  approTed  by  the  barrister  under 
the  Friendly  Societies  Act  &y  these  rules  society 
was  to  last  one  hundred  montnSf  and  cTeir  mem- 
ber to  pa^  IL  a  month  in  respect  of  each  share 
held  by  hun.  Members  might  be  paid  their  shares 
in  advance  upon  terms  of  paying  St.  a  month  b^ 
way  of  interest  in  respect  of  each  share  so  antici- 
pated, in  addition  to  subscription,  and  giring 
security  for  such  pajments.  All  monies  paid  to 
society,  exclusiTe  of  subscriptions,  were  to  be 
divided  among  members  everv  year.  Society  con- 
sisted of  180  members.  A.  took  shares  and  received 
amount  of  them  in  advance,  and  made  mortgage  of 
real  estate  to  trustees  of  society,  for  purpose  of 
securing  sums  payable  by  him  under  rules.  A.  paid 
sums  to  society,  to  an  amount,  however,  less  than 
sums  so  payable.  He  afterwards  filed  a  bill  against 
trustees,  praying  that,  upon  accounting  for  sums 
advanced  to  him  and  interest,  difference,  if  any, 
between  this  amount  and  sums  paid  by  him  might 
be  repaid  to  him  by  trustees,  and  that  mortgaged 
property  mi^ht  be  re-ccMoveyed  to  him.  On  this  bill, 
A.  had  no  nght  to  relief.  Above-mentioned  loans 
made  to  A,  under  rules  of  society,  not  usurious. 
Whether  Society  within  Friendly  Societies  Act^  or 
whether  it  was  an  illegal  one— ^iubtc  Burhidgi  v. 
Coetofli,  201 

Fund  in  Court — Lands  having  been  settled  on  A.  for 
life,  with  remainders  over,  a  railway  company  took 
part  of  land  and  money  was  paid  into  court  An 
eligible  property  being  found  for  re-investment  of 
part  of  money,  tenant  for  life  petitioned  for  pay- 
ment of  so  much  out  of  court  for  that  purpose. 


need  not  be  served  on  partias  entitled  in 
remainder,  and  order  made  on  petition  of  tenant 
for  life  alone.    Ex  parte  Staplet,  251 
See  Baron  and  Feme.    Waste. 

Cfrawtmar  Sckool-'On  informatioQ  to  vary  scheme, 
regulating  management  of  a  Free  Orammar  School, 
Court  varied  the  scheme  as  to  religious  tests  (with- 
out costs)  according  to  decree  in  Wa»wiek  Sckool 
poM,  and  dismissed  remainder  of  information,  with 
costs.  Attorney  Gfeneral  t.  Bitkop  of  Woreetier,  25 

Guardian  ad  LUem — ^to  lunatic  deferwant  (not  foond 
so  by  inquisition)  appointed  wttbont  a  commisBOD. 
Piddoeier.  Smith,  iS9 

-— *  Comparatiye  expenses  of  appdntmsnt  of  gou^ 
dian  adlttetn  for  infant  defendants  on  motion  m 
oourt>  by  commission,  and  on  their  appearance  io 
court    Carwardine  t.  Wiiklmde,  464 

— — «  Motion  refused  for  appointment  of  goardiaa  od 
litmn  for  infant  defendMits  without  their  s^^pssr- 
anoe  in  oourt,  no  reason  being  gnren  for  thsv  not 
appearing.    OrahU  ▼.  Moxkay,  504 

See  Infant 

/a/aat— Shares  of  in&nts  in  tsstatoi's  estate  under 
Wl.  each  ordered  to  be  paid  at  once  to  the  peiaons 
maintaining  them.    Fairranee  t.  ViUw,  S13 

The  Oourt  will  not  give  a  dhreet  benefit  out  of 

an  infant's  income  to  his  father.  Scheme  k^ywliicb 
an  infant  (whose  filler  was  living)  was  to  be  arti- 
cled to  a  solicitor,  and  to  live  wiu  an  unde  rend- 
ing in  the  same  place,  approved  of  by  the  Court; 
and  the  uncle  was  appomted  to  act  in  the  ustorB 
of  a  guardian  to  the  infant,  and  to  have  an  aUow- 
ance  out  of  his  income.    In  re  StabUt,  620 

— —  By  post-nuptial  settlement,  income  of  tmit 
monies  was  made  payable  to  parents  and  the  siff- 
vivor  of  them,  upon  condition  of  providing  for  the 
children  with  suitable  diet,  maintenance,  he  in 
proportion  to  circumstances  of  parents,  and  ex- 
pectancies of  children:  but  that,  in  case  of  in 
advance  to  anr  of  the  children,  the  parents  shoold 
be  released  man  the  condition.  Husband  peti- 
tioned Court  of  Bankruptcy,  and,  under  the  5 1(  6 
Vict  c.  116,  a  conditional  order  was  made  for  hii 
protection  upon  payment  of  a  yearly  smn.  Husband 
and  wife  afterwards  mortgfiged  all  their  interest  in 
trust  fimd,  which  was  then  transferred  intoeourt, 
under  Trustees  Belief  Act  On  petition  by  inftat 
children,  the  Court  ordered  the  whole  income  to 
be  applied  for  maintenance  of  the  petitkniezs. 
1%  renaUon's  Settlement,  681 

In  suit  by  adult  plahitifis  and  infant  pbuntifiii 

order  obtained  for  changing  next  friends  of  inftaia, 
and  drawn  up  and  entered.  Adult  plaintift  ob- 
tained at  the  Bolls  an  order  for  changing  solieitor 
to  suit,  and  alleged  that  order  appointing  a  new  next 
friend  had  not  been  drawn  up  and  entered.  Hew 
next  friend  moved  to  discharge  order  obtsined  at 
the  Bolls.  Order  for  changing  sdlidtor  irre- 
gular ;  motion  to  disehaige  oojg^t  to  have  beoi  bj 
the  infants  by  their  next  friend,  and  not  by  next 
friend  in  his  individual  capacity.  ApplMion 
refused,  but  leave  given  to  amend  notice  Of  notion. 
Piddudt  V.  Boulibee,  786 

/fM«nc<ioi»— Plaintiff  obtained  the  common  injunction 
to  stay  execution  in  an  action  on  the  same  day  that 
the  action  was  tried,  but  before  the  verdict  vai 
given  against  him.  Upon  motion  by  deliendant 
before  answer,  plaintiff  must  pa^  the  amount  for 
which  judgment  has  been  signed  mto  court  wiAin 
a  specuied  time,  or  the  ii^unotian  mast  be  die- 
solved.    Andertonr.IfobU,  586 

Upon  demurrer  for  want  of  equity  to  UD  for 

an  iigunction  to  restrain  bell  riagmg  in  a  chapel. 


CHANCERY. 


IX 


held  th&t  a  bill  may  be  filed  by  an  individual 
all^^ing  Brivate  nuisance,  although  the  nuisance 
may  at  Uie  nme  time  be  public :  also,  that  plain- 
tiff, haiinff  brought  his  action  for  damages  in  re- 
spect of  uie  ringing  of  bells,  though  to  greater 
extent  than  was  subsequently  practised,  need  not 
commence  fresh  action  for  erery  modified  form  of 
bell-ringing ;  but  that  if  plaintiff  had  not  obtained 
a  rerdict  at  law,  that  was  no  ground  of  demurrer 
to  bill  for  an  iiynnction.  The  (umurrer  was  there- 
fore OTerruled,  and  an  injunction  to  restrain  the 
ringing  of  these  bells  was  granted  so  far  as  they 
occasioned  an  annoyance  to  plaintiff  or  his  family. 
Soitauy.DeHeld,  153 

A  party  who  has  a  secret  in  a  trade  and  em- 
ploys persons  under  contract  express  or  implied,  or 
under  a  duty  express  or  implied,  can  restrain  by 
ix^'unction  such  of  those  persons  as  hare  gained  a 
knowledge  of  the  secret  rrom  setting  it  up  against 
him.    Moriton  t.  MocU,  248 

A  person  having  eslablished  his  right  at  law  is 

not,  as  a  matter  of  course^  entitled  to  an  injunc- 
tion, particularly  where  iinunction  would  not  re- 
store plaintiff  to  the  right  he  has  established,  and 
where  act  complained  of  may  be  compensated  by 
pecuniary  damages.  What  amount  of  acquiescence 
will  disentitle  to  an  ix\|unction.  Wood  v.  Sutdife, 
258 

—  The  Court  will  restrain  a  party  from  enforcing 
a  legal  claim  where  promises  have  been  made  to 
the  person  legally  liable  not  to  enforce  it^  upon  the 
ft^tn  whereof  obligations  have  been  entered  into. 
Motuii  T.  Jorden,  581 

—  Mdlle.  J.  W.  agreed  in  writing  with  L.  that,  for 
certun  considerations  therein  expressed,  she  would 
sin^  and  perform  at  his  theatre  for  a  specified 
period ;  and  that,  during  her  engagement  with  L, 
she  would  not  sing  elsewhere  without  his  licence 
in  writing.  Afterwards,  J.  W.  contracted  with  G. 
to  siiMf  and  perform  at  his  theatre  during  the  period 

2>ecified  inner  engagement  with  L.  Upon  bill  by 
,  praying  simply  tlmt  J.  W.  might  be  restrained 
from  singing  and  performing  elsewhere  than 
at  his  theatre  during  the  period  specified,  the 
Court  granted  an  injunction  accordingly.  Where 
a  contract  contains  covenants  to  do  certain  acts, 
and  also  to  abstain  from  doing  certain  other  acts, 
the  Court  has  jurisdiction  to  restrain  the  breach 
of  the  negative  covenants,  though  there  may  be 
no  jurisdiction  to  specifically  perfbrm  the  i^rma- 
tive  covenants— iTemd/tf  v.  Ktan  and  KimberUy  v. 
Jenninffs  disapproved  of.  But  in  such  cases  the 
Court  will  decline  to  interfere  where  the  jurisdic- 
tion cannot  be  beneficially  exercised,  as  in  Collins 
T.  Plumh,  or  where  its  exercise  would  work  injus- 
tice, as  in  a  case  where  the  consideration  for  the 
negative  covenant  of  the  one  party  is  the  aJffirma- 
tive  covenant  of  the  other  party,  which  latter  the 
Court  cannot  specifically  perform— iTt/^  v.  CrolL 
Lumley  w.  Wcupier,  898 

—  The  Court  below  having  held  that  a  party  who,  by 
representations,  had  induced  another  to  enter  into 
irrevocable  enngements,  must  be  restrained  from 
taking  proceedings  to  enforce  obli^tions  and  pro- 
mises of  the  abandonment  of  all  intention  to  en- 
force what  was  the  subject  of  those  representetions, 
the  decree  granting  a  perpetuid  injunction  to  re- 
strain such  proceedings  was  confirmed — Lord  Jus- 
tice Cranworth  dissenting :  first,  because  this  case 
was  not  within  the  principle  of  the  cases  on  which 
the  decree  below  was  professed  to  be  grounded, 
those  cases  depending  on  misrepresentation  of 
fact,  while  here  there  was  no  misrepresentation  of 
fact :  and,  secondly,  because  the  promise  alleged 
l»y  the  plaintiff  was  supported  by  the  evidence  of 

Nbw  SiHiss,  XXL— Ihdex,  Chanc.  4"  Bankr. 


one  witness  only  (who  had  since  died),  and. which 
was  not,  in  his  Lordship's  opinion,  supported  by 
the  surrounding  circuiustancea,  and  was  positively 
denied  by  the  answer.    Monty  t.  Jorden.,  893 

See  Deed.    Patent    Railway.    Settlement 

Insolvent — Annuity  awarded  to  country  Commissioner 
of  Bankrupte,  under  5  &  6  Vict  c.  122,  passes  to 


requisite  affidavit  that  he  did  not  hold  any  public 
office  or  employoient  in  terms  of  58th  section  of 
5  &  6  Vict  c.  122,  Court  allowed  other  evidence  to 
be  given  of  that  fact  to  enable  assignee  to  receive 
annuity.    Spooner  v.  Payne,  791 

—  See  Alienation. 

Insurance — A  sum  of  monev  was  borrowed  from  an 
insurance  company,  and  bond  given  to  secure  re- 
payment The  borrower  at  same  time  insured  his 
life  as  further  security,  and  bond  extended  to  pay- 
ment of  premiums  for  keeping  up  the  policy.  The 
insurance  companv  having  ceased  to  carry  on 
business  was  dissolved,  and  affairs  being  wound 
up,  company  transferred,  amongst  other  things^ 
this  bond  and  policy  to  another  insurance  com- 
pimy.  No  premiums  were  paid  to  second  com- 
pany, and  policy  allowed  to  drop.  Surety  in  the 
oond  died,  and  second  insurance  company  claimed 
to  be  creditors  against  his  estate  for  amount  of 
premiums  unpaid,  on  ground  that  policies  ought  to 
DC  kept  on  foot  until  we  money  due  upon  the  bond 
had  been  paid.  As  regarded  the  premiums,  this 
not  such  a  contract  as  assignees  ot  first  insurance 
company  could  enforee,  although  they  had  a  good 
claim  against  the  estate  of  the  surety  quoad  the 
amount  secured  by  the  bond.  Atkinson  v.  Oytby, 
848 

If  policy  varies  from  agreement  to  effect  an  insu- 
rance, a  court  of  equitr  will  interfere  and  deal  with 
the  case  of  the  insured  on  the  footing  of  the  agree- 
ment, and  not  of  the  policy.  Observations  on  relief 
in  equity  against  insurance  companies  in  cases  of 
fraud.     CoUett  v.  Mornsony  878 

See  Administration  of  Estate.    Legacy. 

IfUerest — When  it  may  be  claimed  on  a  retention  of 
balances.    Jones  v.  Morrall,  630 

—  An  assignment  of  property  was  executed  to 
trustees  for  benefit  of  creditors,  who  were  to  be 
paid  equally,  and  it  was  stipulated  that  any  secu- 
rities held  by  creditors  might  be  realized  and 
applied  towards  paj^ment  of  their  debts,  and  as  to 
any  deficiencv  sucn  creditors  were  to  stand  pari 

Sassu  with  the  others,  but  not  to  receive  more 
lan  the  principal  and  interest  A  schedule  was 
added  containing  the  debts,  calculated  with  inter- 
est up  to  date  of  deed,  but  there  was  no  express 
contract  that  simple  contract  debts  should  can^ 
interest  Upon  exceptions  to  Master's  report,  it 
was  held,  this  deed  dia  not  convert  the  simple  con- 
tract debte  into  specialty  debts,  and  that  no  ri^^ht 
to  interest  after  date  of  deed  was  created  which 
did  not  otherwise  exist  Clowes  v.  Waters,  840 
InUrpleader—Q.  P.  the  elder  was  ovmer  of  one-third 
of  a  ship,  Messrs.  S,  M.  k  Co..  of  Calcutta,  were 
owners  of  another  third,  and  mortgagees  of  the 
oUier  third,  of  which  G.  P.  the  younger  was  owner^ 
R,  I.  &  Ca,  of  London,  were  agente  of  S,  M.  &  Co., 
and  they  appointed  Messrs.  T.  ship^s  broken,  who 
as  such  received  freight,  amounting  to  2,721/.  2«. 
*lkd.,  and  paid  one-third,  907/.  Off.  lOd.  to  O.  P.  the 
elder.  B,  I.  k  Co.  accepted  several  bills  of  ex- 
change drawn  against  this  freight,  and  before  they 
became  due  stopped  payment  S,  M.  &  Co.  also 
stopped  payment,  ana  finally  became  insolvent. 
Claims  were  made  upon  Messrs.  T.  for  the  whole 
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freil^t  by  R  I.  fr  Go.,  and  also  by  hold«n  of  the 
biUs  drawn  by  them,  as  well  as  on  behalf  of  8,  H. 
k  Go.  and  G.  P.  the  Vounser,  and  opon  bill  filed  by 
MesBn.  T.  that  the  oefenaanis  might  interplead  in 
respect  of  1,814/.  It.  9d.,  it  was  held,  that  no  decree 
oomd  be  made  in  the  suit  to  compel  plaintiffs  to 
bring  entire  freight  into  court :  tnat  as  no  defen- 
dant adced  to  have  bill  dismissed,  Gourt  must  make 
decree  of  interpleader;  and  that  such  decree  would 
only  protect  them  to  extent  of  1,8142.  1j.  9d.  Toul' 
min  ▼.  Heid,  891 

Invetiment — Land  belonging  to  a^icarage  was  taken  by 
a  railway  company,  and  the  purchase-money  paid 
into  court  to  the  account  of  tne  Ticar.  On  a  peti- 
tion by  the  Ticar,  stating  an  agreement  to  purchase 
land  piarticularlY  mentioned  in  the  agreement,  and 
that  the  title  had  been  approred  of  by  a  bar> 
rister,  and  that  the  title  deeds  had  been  examined 
and  found  correct;  and  praying  for  a  conTeyance 
and  i>ayment  of  the  money  out  of  court,  without  a 
reference  to  the  Master— the  Gourt  made  the 
order.    Ezpartt  Vicar  of  EaH  Dertkami,  677 

Order  made  cm  petition  hj  rector  for  iuTest- 

ment  of  money  arising  from  sale  to  a  railway  com- 
pany of  part  of  rectory  lands.  Pending  proceedings 
m  Master's  oiBce  rector  died.  New  rector  consent- 
ing that  proceedings  should  go  on,  no  supplemental 
Older  necessary — semble*  Ex  parte  lUctor  of  Lea, 
776 

IrrekvatU  MaUer.    See  Gosta 

JudgtMfU  — W.  G,  being  in  receipt  of  an  annuity  pay- 
able out  of  stock  standing  in  name  of  the  Account- 
ant General,  became  indebted  to  F.  G,  who  brought 
an  action  against  him  and  obtained  a  judgment, 
upon  which  a  fieri  facias  issued,  but  nothing  was 
found  upon  which  to  execute  it.  Upon  half  a  year's 
annuity  falling  due,  F.  G.  obtainea  an  order  stop- 
ping the  Accountant  General  from  parting  with  the 
cheque;  but  upon  petition,  the  Gourt  declined  to 
make  an  order  authoriiinff  the  sheriiT  to  seise  the 
cheque  or  to  direct  it  to  be  dealt  witii  as  if  it  was 
standing  in  the  name  of  a  trustee,  and  petition  dis- 
missed.   Cowrioy  y.  Vincent,  291 

— -  A.  was  entitied  to  stock  carried  oyer  to  his  ae* 
count  in  a  suit  B.  a  judgment  creditor  of  A,  ob- 
tained a  Judge's  order  chiurging  the  stock,  and  then 
filed  a  claim  uainst  A.  and  seired  him  with  it 
The  claim  was  brought  on,  and  A.  did  not  ^pear. 
B.  could  not  obtain  the  stock  without  petition  to 
be  presented  in  the  suit,  but  it  was  not  neoeesaiy 
to  serye  A.  with  the  petition.   Reeee  y.  Tajflor,  463 

Judgmeni  Creditor— On  claim  by  judgment  creditor 
against  his  debtor  in  respect  of  certain  real  estate 
belonging  to  debtor,  Gourt  refused  to  giye  decree 
of  foreclosure.    Footner  y.  Sturait,  741 

JurisdidMn — A  surgeon  haying  oDtsined  from  a  poor 
patient,  on  a  change  of  circumstances,  his  promis- 
sory note  for  an  amount  beyond  what  was  due  for 
medical  attendance,  the  Gourt^  in  absence  of  eyi- 
dence  to  proye  that  the  patient  intended  to  pay 
more  than  what  was  justly  due,  ordered  the  note 
to  be  impounded,  and  directed  an  issue  at  law  to 
ascertain  the  amount  actually  due.  Billing  t. 
Souilue,  472 

See  Building  Sodeties.     Gontempt     Patent 

Ship  and  Shipping. 

Lands  Clantss  Ad—A  harbour  improyement  eom- 
pAuy,  in  prosecution  of  their  woru,  imder  autho- 
rity of  special  act  of  pariiament,  obstructed  access 
to  a  wharf  from  place  of  business  of  M.  H,  by  whkh 
he  was  put  to  expense  in  loa^ng  and  wwin^iiiTig 
■hips.    M.  H.  claiming  compensation,  gaye  notice 


Lega£^ 
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and  proceeded  to  appoint  an  aii>itrator,  under  8 
Vict  c.  18.  s.  68.  Upon  biU  filed  by  oompMiy,  in- 
junction granted  to  restrain  further  prooee^ngs  of 
M.  H.  until  he  established  his  ri^t  at  law,  but  on 
appeal  ixvjunction  disaolyad.  SvUom  Haeiimr  Co. 
y.  BUckins,  78 

SeeRaflway. 

XeoM— In  canying  an  informal  eontraet  for  a  base 
into  effiect,  the  Master  will  be  directed  to  regard 
preyious  Isiases  containing  special  ooyenants,  wnen 
specific  performance  of  such  contract  wiU  be  en- 
forced.   BtU  y.  Barcha/rd,  411 

Xea«eAoM»--Testator  gave  all  his  real  and  personal 
estate  whatsoeyer  to  his  wife  and  son,  ynkcm  he 
appointed  executrix  and  executor,  upon  trust  to 
permit  his  wife  during  her  life  to  receiye  the  dear 
rents,  issues  and  profits,  interests,  diyidends»  and 
annual  proceeds  tnereof,  subject  to  all  ontvoingi : 
and  upon  death  of  his  wife  then,  as  to  all  his  said 
derised  and  bequeathed  freehold  and  residuaiy 
real  and  personal  estate,  with  their  appurtenanees^ 
and  of  wnich  his  wife  was  to  haye  the  clear  yeariy 
income  for  her  life,  upon  trust  for  his  son  abso- 
lutely. Leaseholds  belonging  to  testator  were  to 
be  held  by  his  widow  in  specie,  no  intention  of 
conyersion  being  expreaed.  Shortiy  after  testa- 
tor's death  his  widow  was  called  upon  to  make 
good  dilapidations  to  the  leaseholds^  vaaAw  coyenant 
m  the  lease.  These  expenses,  which  the  widow 
had  paid  out  of  her  income,  properiy  chargMhle 
upon  the  corpus  of  the  estate.  Harris  y.  Poyner,  015 
-  Renewal.  See  Specific  Perfonnanoe. 
7<ury— Testatrix  gaye  her  lenduaiy  estate,  after 
leath  of  three  persons,  upon  trust  to  pay  and  assign 
it  equally  between  0..B.  and  E.  B,  their  exeeotors, 
admmistivtors  and  assisns;  but  if  neither  of  them 
should  be  fiying  at  deaui  of  sunriyor  of  tenants  for 
life,  she  gaye  same  to  F.  H.  O.  B.  died  in  lifetime 
of  testatrix,  but  E.  R  surriyed  tenants  for  lifcL 
This  gift  ls|Med  as  to  mciety  of  residuarT  estate ; 
no  joint  estate  created  between  G.  B.  and  &  B;  no 
right  by  surnyorship  arose  by  impUcatloQ;  eyent 
had  not  hi^pened  upon  which  gift  oyer  to  take 
effect;  and  one  moiel^  of  redduanr  estate  was  un- 
disposed of  and  belonged  to  next-of^Un  of  testatrix, 
and  costs  must  be  paid  out  of  her  estate.  Baxter 
r,Loak,  55 

—  Testator  by  will  redted  that  on  bis  marriage  he 
had  entered  mto  a  bond  to  leaye  his  wife  900L  en 
his  death,  and  that  he  intended  shortly  to  dktribate 
6,000/.  in  his  lifetime  amonat  her  relatioos^  in  lieo 
of  any  claims  under  the  bond.  Testator  then 
directed  that»  in  case  of  his  death  before  cavvring 
his  mtention  into  eff'ect^  the  6,0001.  should  be 
diyided  between  and  amongst  said  rslations  of  his 
wife  in  such  manner,  shares,  and  proportions  as 
would  haye  been  the  case  if  his  wife  had  died  pos- 
sessed of  said  sum  a  spinster  and  intsstata^  Tes- 
tator's wife  had  died  before  date  of  his  wiO,  end 
had  left  sixteen  next-of-kin,  fiye  of  whom  <fied 
before  testator.  The  eleyen  snrriying  next-of-kin 
took  each  one-sixteenth  of  the  6,00(N.,  and  tiie 
shares  which  the  other  fiye  would  haye  taken  bad 
they  Uyed,  \tnpeed,  and  went  to  testator's  nmdmrj 
legatees.  The  lapsed  shares,  being  the  only  na- 
dmury  property  oyer  which  the  Gourt  had  power, 
costs  of  petition  for  determining  qoestion  raised 
upon  construction  of  the  wiU,  were  bonis  by  them. 
ffam*s  Tmet,  217  ^     . 

—  No  chum  for  legacy  dntyariiesmidsr  86  Geal 
0.  62,  or  45  Gea  8.  c.  28,  upon  a  transfer  by  wife, 
out  of  funds  which  had  surriyed  to  her,  to  pay  her 
husband's  debts  and  legadee.  Lawrie  y.  Obttsa, 
226 

—  Testator  gave  real  and  personal  estate^  Mljeet 
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to  one  "claftr"  TmtI^  rent^bMip  or  aanuKj  of 
100/.  a  year  to  8.  G.  Legacy  payable  without  any 
deduotiona  for  legacy  duty,  which  was  to  be  i>aid  out 
of  the  real  estate,  penonal  estate  of  testator  being 
exhausted.    BaUey  v.  Boult,  277 

— —  The  Court  will  not  hold  a  testamentary  disposi- 
tion to  be  void  for  uncertainty  if  there  is  a  reason- 
able degree  of  certainty  as  to  testator's  intention. 
Where  testatrix  bequeathed  legacy  to  wife  of  a  per- 
son by  name  of  one  of  their  daughters,  an  infant  of 
tender  years,  they  and  not  the  daughter  were  enti- 
tled to  the  legacy,  and  the  gift  not  void  for  uncer- 
tainty.   Adams  t.  Jones,  362 

—^  Testator  bequeathed  certain  chattels  to  A,  and 
afterwards  insured  them  from  loss  by  sea.  Testier 
embarked  with  these  soods  in  a  ship,  which  was 
totally  wrecked,  and  ne  and  chattels  perished 
together.  A.  had  no  interest  in  money  recorered 
by  executors  from  insurance  office.  Testator  gare 
residue  of  his  estate  to  B,  interest  to  be  paid  to  her 
until  her  first-bom  son  should  attain  twenty-one ; 
one-half  of  said  principal  sum  then  to  be  paid  to 
her  aforesaid  son,  other  half  to  be  paid  to  Ids 
mother.  Should  his  mother  die  before  said  son, 
the  whole  to  be  paid  to  him.  Should  aforesaid  son 
die  before  his  mother,  his  share  to  go  to  her.  B. 
had  one  illegitiinate  son  at  date  of  will,  who  was 
maintained  by  testator.  This  son  not  entitled 
under  abore  bequest    Durroint  r.  Friend,  853 

— —  Testator  gave  his  residuarr  estate  equally  among 
hii  six  children,  and  directed  that  sums  of  money 

Spearing  by  his  priTate  ledger  to  be  due  from 
nn,  should  in  the  diTision  be  brought  into 
aoeount.  Allowance  to  be  made  for  all  sums  ap- 
pearing due,  though  barred  by  the  Statute  of 
Limitations.    Rose  v.  Gould,  860 

Testatrix  bequeathed  leasehold  property  to  B.  A. 

absolutely  during  the  residue  of  her  term,  subject 
to  Hae  payment  of  the  rent  and  performance  of  the 
oorenants  reserved  and  contained  in  the  lease ;  and, 
as  to  her  residuary  estate,  subject  to  the  payment 
of  her  debts,  ftc.  she  gave  the  same  to  J.  B.  abso- 
faitely.  Upon  appeal.  reTersinff  the  decree  below, 
B.  A.  took  the  leasenolds  with  liability  to  make 
good  dilapidations  that  had  accrued  during  life  of 
testatrix :  and  B.  A.  has  to  indemnify  executors 
against  liability  under  corenant  to  repair  before  he 
was  let  into  possession.    Hickling  t.  Boyer,  888 

— ~  Next-of-kin  «r  parts  maUrna  not  excluded,  sa 
filling  also  the  character  of  next-of-kin  sr  parte 
patemA,  "  Next-of-kin"  means  next-of-kin  at  the 
death  of  the  party  whose  next-of-kin  are  spoken  of. 
Onndry  r.  Pwniger,  405 

— ^  A  bequest  of  500^.  to  the  Westminster  A^lum 
for  pregnant  women,— Held,  upon  extrinsic  eri- 
denoe,  and  tiie  context  of  the  will,  without  any 
Inquiry,  a  gift  to  "  The  General  Lying-in  Hospital.^' 
General  L^ng4n  ffospitai  r.  Knight,  587 

— ~  W.  L.  oy  his  will,  directed  his  executors  to  pay 
the  resiaue  of  his  property  to  M.  F,  but  in  case  of 
her  death  then  to  pay  the  same  to  the  executors  or 
executrixes  which  M.  F.  mifht  appoint.  M.F.  died 
before  W.  L,  and  by  her  wilfgiTe  uie  residue  of  her 
property  to  1.  W,  ana  appointed  M.  L.  her  executrix. 
Upon  abill  filed  by  M.  L.  M^ainst  L  W,  M.  L.  did 
not  take  the  residue  of  W.  L.*s  estate  befiefldally, 
but  she  took  it  as  part  of  tiie  personal  estate  of 
M.  F,  and  was  to  hold  it  upon  trusts  and  for  pur- 
poses of  M.F.'swiU.  LonffT,  Watiinson,taidaame 
▼.  Long,  844 

Testator  by  will  gave  real  and  personal  estate  to 

trustees  to  pay  debts  and  legacies ;  by  codicil  she 
devised  to  her  sister  for  life,  and  directed  it.  at  her 
death,  to  be  sold  for  payment  of  legacies ;  she  then 
gave  various  legacies,  amounting  to  50,000/.   Upon 


personal  estate  proving  Insuffloient  to  pay  legacies, 
said  estate  not  made  primary  fund  for  payment  of 
legacies,  and  subject  to  life  estate  of  sister,  said 
estate  an  aoxiliaiy  fund.    Wkieldon  v.  Spode,  918 

See  Annuity.    Marriage.    Trust  and  Trustee. 

WilL 

Lien — for  unpaid  purchase-money.  See  Limitations, 
Statute  of.    And  see  Solicitor  and  Client 

Limitations,  SUUtUe  q/-— Notice  by  an  attorney  that 
purchase-money  for  property  comprised  ifi  contract 
of  sale  was  ready  to  oe  paid  is  an  acknowledgment 
in  writing  within  section  40.  of  8  &  4  WilL  4.  c.  27. 
A  personby  whom  "  the  money  is  payable,"  means, 
in  the  case  of  a  claim  by  eatable  lien,  tilie  person 
entitled  to  the  land  on  which  the  charge  is  sought 
to  be  fixed,  and  the  acknowledgment  Ming  by  da- 
visees  in  trust  for  payment  of  debts  is  good  as 
against  the  ce»f  ut  que  trust  under  same  will.  There 
being  no  proof  as  against  the  cestui  que  trust  ^m/t 
the  attorney  who  wrote  the  notice  was  in  fact  agent 
of  devisees  m  trusty  the  Court  granted  an  inquiry. 
Toft  V.  Stephenson,  129 

Upon  application  for  payment  of  4501.  due  upon 

two  promissory  notes  dated  25th  of  March  1836, 

aK>n  which  interest  had  been  paid  up  to  25th  of 
areh  1841,  a  letter  was  written  by  the  creditor  on 
18th  of  January  1846,  stating  "  I  hope  to  be  in  H. 
very  soon,  when  I  trust  everything  wul  be  arranged 
with  Mrs.  W.  agreeable  to  her  wishes.**  This  a 
promise  to  pay,  which  would  take  the  debt  out  of 
the  Statute  of  Limitations,  and  exceptions  to 
Master's  report  allowing  the  debt»  overruled. 
Edmonds  v.  Qoaier,  290 

-  See  Leoacy. 

^aocy— Older  that,  upon  allowanoe  to  lunatic  being 
paid  direct  to  committee  of  the  person,  instead  (» 
passing  intermediately  through  the  hands  of  com- 
mittee of  the  estate,  committee  of  the  person  be 
accepted  as  one  of  the  sureties  for  committee  of 
the  estate,  the  general  rule,  however,  to  remain 
unaltered.    Ex  parte  Mount,  221 

L.  was  found  lunatic  as  from  a  certun  day.  He 

presented  petition  to  traverse,  and  order  made 
allowing  sune.  On  same  day  order  made,  granting 
care  and  custody  of  L.  and  his  estate  to  B,  who 
never  perfected  nis  securities,  and  no  grant  made 
to  him.  On  traverM  jury  found  traverser  was  (hen 
of  sound  mind.  Costs  of  inquisition  had  been 
ordered  to  be  taxed.  L.  presented  petition  for 
supersedeas  of  commission  and  for  delivering  up 
of  his  deeds  and  papers  in  hands  of  B.  or  of  those 
who  had  issued  commission.  These  parties  having 
applied  for  order  for  payment  of  costs  out  of  tra- 
verser's estate.  Court  refused  the  order,  first,  on 
the  ground  that»  independently  of  6  Geo.  4.  c.  53, 
there  was  no  jurisdiGtion»  either  original  or  as  dele- 
gate of  the  Crown :  and,  secondly,  because  4th  section 
only  authorised  Court  to  deal  with  property  pend- 
ing, and  notwithstandii^  a  traverse.  Court  also 
decided  it  had  no  authority  to  make  delivery  up  of 
property  dependent  and  conditional  upon  payment 
of  costs.    In  re  Loveday,  281 

A  lunatic  made  defendant  as  one  of  next-of-kin 

of  intestete.  He  and  his  committee  presented  peti- 
tion entiUed  in  the  suit  and  also  in  the  lunacy, 
prmog  that  lunatic  might  defend  by  his  guardian, 
and  that  committee  might  be  appointed  such  guar- 
dian. Committee  prayed  that,  as  such,  he  might 
be  at  liberty  to  prosecute  claim  of  lunatic  as  next- 
of-kin,  and  that  all  such  costs  as  should  be  properly 
incurrad,  and  as  should  not  be  paid  out  or  the 
estate  to  be  administered  in  the  suit,  might  be 
raised  and  paid  out  of  lunatic's  estate.  Court  gnve 
liberty  to  committee  to  defend  the  suit,  but  refused 
to  appoint  a  guardian  as  being  unnecessary,  or  to 
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make  any  proBpectiye  order  as  to  costs,  and  directed 
the  title  in  tne  cause  to  be  itnick  out.  Jn  r« 
Jldamon,  249 

Lunacy  (continned) — Qwere,  if  the  Lords  Justices 
acting  in  lunacy  under  the  royal  sign  manual 
have  jurisdiction  to  make  order  resting  trust 
estate,  of  which  person  of  unsound  mind,  neir-at- 
law  of  deceased  trustee,  was  seised, — ^the  words  of 
Trustee  Act,  18  k  14  Vict.  c.  60,  being  <'  the  Lord 
Chancellor  intrusted  by  Tirtue  of  the  Queen's 
sign  manual"    In  re  PcUUjuot^,  280 

A  person  of  unsound  mind,  not  found  luna- 
tic by  inquisition,  was  entitled  to  sums  of 
stock  in  court,  income  of  which  was  not  suffi- 
cient for  her  maintenance.  The  Court  directed 
that  part  of  one  of  the  funds  should  be  invested  in 
purchase  of  Government  annuity,  in  name  of  luna- 
ticand  for  her  life,  to  be  paid  to  her  brother  until 
further  order,  he  undertaking  to  apply  the  same 
towards  her  muntenance.    Davies  v.  Davies,  419 

Party  interested  under  deed  executed  ten  yean 

back  was  idlowed  to  attend  execution  of  commis- 
sion <f«  lunatieo  inmtirendovrhea  lunacy  was  alleged 
to  have  existed  for  period  antecedent  to  date  of 
deed,  but  upon  undertaking  to  abide  by  such  order 
as  Court  might  make  as  to  party's  own  costs  and 
increased  cwrts  occasioned  by  his  attendance  at  in- 
quisition.   In  re  Richards,  789 

Lunatic  died  without  leaving  ready  money  to 

pay  expenses  of  funeral,  and  there  was  no  com- 
mittee of  his  person  or  estate.  The  heir-at-law, 
who  was  one  of  the  next-of-kin,  petitioned  that  a 
sufficient  sum  belonging  to  lunatic  should  be  paid 
out  of  court  for  such  purpose ;  but  Court  directed 
the  persons  with  whom  lunatic  had  resided  to  pro- 
ceed with  funeral,  and  ordered  petition  to  stand 
over.  A  petition  for  this  purpose  is  necessary;  a 
warrant  from  Lunatic  Office  is  not  sufficient.  Re 
TowMtnd,  747 

Two  committees  of  estate  of  a  lunatic  were 

appointed,  one  of  whom  died,  and  no  new  com- 
mittee was  appointed  in  his  place.  The  estate 
being  small,  tne  Court  permitted  the  income  to  be 
paid  to  survivor  on  production  of  affidavit  of  his 
solvent  circumstances.    In  re  NobU,  748 

A  sum  of  money  having  been  lost  to  estate  of 

lunatic  under  circumstances  which  Court  con- 
sidered to  be  the  fault  of  committee  in  not  taking 
steps  to  enforce  payment,  the  estate  of  committee, 
who  had  died,  was  chan;ed  therewith.  In  re  Svin" 
dell,  748 

— —  Person  found  lunatic  by  inquisition  is  entitled 
as  of  right  to  traverse  finding ;  but  before  grant- 
ing writ  Court  will  be  satisfied  by  personal  exa- 
mmation  that  alleg^  lunatic  is  competent  to  exer- 
cise volition  upon  the  subiect,  and  aesires  to  have 
a  traverse  of  finding.  Where  personal  examina- 
tion of  alleged  lunatic  by  Court  is  impracticable. 
Court  wiU  adopt  some  other  mode  of  inquiry — 
temhle.  Whether  party  may  file  traverse  in  Petty 
Bag  Office  without  intervention  of  Court — quare. 
In  re  Cumming,  768 

Where  Court  thinks  it  for  the  benefit  of  luna- 
tic that  the  care  of  the  person  should  remain  un- 
disturbed, it  will  so  direct,  and  will  direct  whole 
income  of  property  to  be  paid  to  lunatic,  pendiivg 
a  petition  to  traverse :  although  Court  will  confirm 
report  of  Master  in  lunacy,  appointing  a  conunit- 
tee  of  the  person  and  a  committee  of  the  estate. 
In  re  Cummina,  758 

Costs  of  obtaining  a  re-transfer  of  premises 

mortaged  to  a  lunatic  are  to  be  paid  out  of  luna- 
tic's estate  where  petition  for  that  purpose  is  pre- 
sented by  committee  of  the  estate.  If  petition  be 
presented  by  mortgagor,  he  will  not  be  aUowid 


costs,  except  in  a  caM  when  the  eommiltoe  has 
refused  to  proceed.    In  re  Wkeeler,  759 

Solidton,  who  claimed  costs  for  taking  out 

commission,  and  for  other  bunnev  in  the  lunacy, 
obtained  order  for  taxation,  but  did  not  tax.  Five 
Tears  after  oider,  lunatic  died,  leaving  real  estate, 
but  no  personal  property.  Soliciton  sued  com- 
mittees at  law,  but  tae^  set  iro  Statute  of  Limi- 
tations,  and  action  failed.  Dolieitors  now  pre- 
sented a  petition,  praying  ofderfor  taxation,  with 
view  to  proceedings  to  make  real  estate  liaUe,  and 
Court  made  order,  but  without  prejudice  to  any 
question  whether  petitioners  biui  any  daim  oo 
lunatic's  estate.    In  re  Hart,  810 

Where  lady  who  had  separate  property  mar- 
ried, and  agreement  was  made  thiit  out  of  her 
income  certain  domestic  expenaea  should  be  de- 
frayed, and  agreement  was  acted  upon  until  her 
lunacy,  and  husband  continued  same  expenses  oat 
of  her  property  till  his  death ;  and  where  lady  waa 
under  moral  obligation  to  give  her  nephew  SOOL, 
part  of  which  she  gave,  and  a  further  part  her 
nusband,  after  her  lunacy,  paid  out  of  her  property ; 
Court  allowed  executors  of  husband  to  aednet  all 
money  jwid  for  keeping  up  estaUiahment  after 
lunacy,  till  his  death,  and  aiao  the  money  paid  by 
bim  to  nephew,  before  paying  over  separate  income 
of  wife  to  ner  committees.    In  re  Hewton,  825 

See  Quardian  ad  Litem. 

Lunatic  Pau^ter.    Btlt  Trust  and  Trtotee. 

Maintenance,    See  Infant    Lunacy. 

Marriage — Testator  directed  his  exeeuturs  to  sell  the 
whole  of  his  real  and  personal  estate,  and  invest 
the  proceeds  in  some  government  annuity  for  be- 
nefit of  his  wife  and  M.  L,  to  be  equally  divided 
between  them,  and  at  death  of  either  of  them  her 
share  to  pass  to  the  survivor,  and  in  case  either  his 
widow  or  M.  L.  should  many  or  live  in  a  state  of 
adultery,  then  her  share  to  pass  to  the  otiber,  but 
if  they  both  should  marry,  tnen  their  shares  to  go 
to  his  nephew.  Testator  also  directed  his  wife  and 
M.  L.  out  of  their  annuity  to  keep  in  good  reitair 
the  tomb  in  which  he  was  buried.  This  restriction 
upon  marriage  good  as  related  to  the  widow,  but 
not  good  witn  respect  to  M.  L,  who  was  a  sin^ 
woman.  The  direction  to  testator's  widow  and 
M.  L.  to  repair  the  tomb,  being  confined  to  tite 
lives  of  the  annuitants,  not  void  on  ground  of  per- 
petuity.   Uoydy.Uoyd,  596 

Marriage  Portion.    See  Contract. 

Mortgage — ^Mortgagor,  a  solicitor,  having  prepared 
mortgage  deed,  and  mortgagee  not  having  empioTed 
another  solicitor,  mortgagor  is  to  be  oonsidered  to 
be  solicitor  of  mortgagee  in  transaction  of  mort- 
gage ;  but  latter  not  werefore  deemed  to  have  no- 
tice of  prior  deposit  of  title-deeds  bv  mor^agM', 
or  of  any  uncommunicated  fact  which  it  was  the 
interest  of  mortgagor  to  conceal  from  mortgagee. 
Constructive  notice  is  knowledge  imputed  by  the 
Court  on  presumption,  too  strong  to  De  rebutted, 
that  knowledge  must  have  been  communicated. 
Legal  mortgagee  not  postponed  to  prior  equitable 
one,  on  ground  of  not  naving  got  in  title-deeds,  un- 
less thero  has  been  fraud  or  gross  or  wUAd  negli- 
gence on  part  of  legal  mortgagee.  Fraud  or  gross 
or  wilful  negligence  not  imputed  to  mortjgaaeewho 
has  made  6on4  Jide  inquiry  for  title-deeds,  and 
reasonable  excuse  has  been  given  for  non-deiiverf 
of  them  to  him.  Secus,  if  he  has  not  made  any 
inquiry.    Hewitt  v.  Lootmwre,  69 

Q.  S.  insisting  that  J.  F,  owner  of  an  agraement 

for  building  lease,  had  deposited  it  to  secure  to  hbn 
900/.,  claimed  pavment  from  administrator  of  J.  F. 
who  had  expended  money  out  of  his  own  pocket 
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in  flnldiing  the  homes,  'and  hftd  obtained  leases 
from  the  lessors,  and  questioned  the  deposit  and 
extent  of  adyance  if  any  had  bcnen  made.  Affidavits 
affording  evidence  of  deposit.  Court  bound  to  act 
upon  them ;  when  deposit  made,  it  gave  Q.  S.  a 
title  to  a  mortgage,  and  he  had  a  right  to  pay- 
ment; and  Court  made  decree  for  account  and 
sale  of  houses  comprised  in  agreement  Sims  y. 
JltHing,  76 

—  A  mortgagee  instituted  a  foreclosure  suit,  in 
which  he  was  ordered  to  pay  the  costs  of  an  inters 
locutory  motion,  but  died  before  payment  and  be- 
fore  the  hearing  of  the  cause.  His  representa- 
tires  filed  an  original  bill  of  foreclosure  without 
noticing  or  reviring  the  abated  suit  of  the  mort- 
gagee. The  Court  refused  to  allow  ,the  phuntiffii 
their  costs  in  the  second  suit  unless  t&ey  submitted 
to  pay  the  costs  of  the  motion  in  the  first  suit 
ordered  to  be  paid  by  their  testator.  .  Lonff  y. 
Storif,  521 

—  The  purchase  of  a  piece  of  land  at  an  exor- 
bitant price  not  allowed  io  stand,  being  the  con- 
dition of  a  loan  of  money  to  a  party  whose  neces- 
sities compelled  him  to  borrow.  A  mortgage  of  a 
fund  in  court  in  a  suit  of  CoUett  v.  Maule,  by 
W.  G.  C,  the  purchaser  of  the  land,  to  secure 
6,000^.,  the  purchase-moneY,  to  0.  W.  F,  the 
vendor,  set  aflide  as  fraudulent.  Assignment  of 
chose  in  action  must  be  taken,  subject  to  all  prior 
claims.  Sub-mortgages  of  the  fund  in  court,  made 
without  noticing  G.  W.  F,  were  therefore  set  aside, 
as  his  title  was  either  void  or  subject  to  the  prior 
equity  of  W.  G.  C,  notwithstanding  he  had  oeen 
induced  to  create  or  countenance  such  sub-mort- 
gaces.  Acts  of  W.  G.  C.  in  joining  to  create  the 
sub-mortgages  not  a  recognition  of  or  an  acquies- 
cence in  sub-mortgages,  as  they  were  done  in  entire 
ignoruice  of  his  nghts,  and  under  the  idea  that  the 
original  transaction  with  G.  W.  F.  was  unimpeach- 
able. Codtdl  V.  Taylor;  Preston  v.  CoUeU;  CoUett 
Y.PrettoHf  546 

—  An  executor  borrowed  money  upon  a  represen- 
tation that  it  was  wanted  for  purposes  of  testator's 
estate.  The  money  was  lent  upon  personal  security 
of  executor,  who  afterwards  mortgaged  part  of  tes- 
tator's property  as  securitv  for  the  money  ante- 
cedently advanced :— Held  by  the  Vice  Chancellor, 
theonusof  proof  lay  on  the  person  who  advanced  the 
money,  to  uiew  that  it  was  applied  for  executorship 
purposes :  held  on  appeal,  there  was  no  evidence 
to  shew  that  the  advances  were  not  made  for  exe- 
cutorship purposes.  The  bill  was  filed  by  represen- 
tative of  executor,  who  had  borrowed  the  money, 
in  the  character  which  he  also  filled  of  executor  to 
original  testator,  and  it  sought  to  impeach  the 
mortgage : — Held,  by  theVice  Chancellor,  the  plain- 
tiff, although  he  was  executor  of  original  testator, 
in  which  cnaracter  he  might  sue,  could  not  repu- 
diate the  chuncterof  representative  to  the  exe- 
cutor, who  could  not  sue ;  but,  cotUrdf  on  appeal ; 
and  bill  therefore  dismissed,  so  far  as  it  sought  to 
impeach  the  mortgage.    Milet  v.  Durnford,  667 

—  Owner  of  reversion  in  personalty  mortgaged  it. 
He  then  mortgaged  equity  of  redemption  to  second 
person,  and  then  agreed  to  sell,  subject  to  mort- 
gages, to  a  third  m^y.  First  mortgagee  required 
to  be  paid  off.  Mortgagor  in  memorandum,  re- 
citing that  purchaser  had  paid  first  mortgagee 
in  disekarge  of  her  debt,  out  of  purchase-money, 
agreed  to  execute  assignment  to  purchaser,  and 
until  it  should  be  executed  that  purchaser  should 
stand  in  place  of  first  mortgagee.  It  was  held,  revers- 
ing decree  below,  that  debt  of  first  mortgagee  was 
not  extinguished,  and  that  purchaser  was  entitled 
to  benefit  of  that  security.    Second  mortgagee  was 


also  mortgagee  of  other  property  of  mortgagor : — 
Held,  also  reversing  decree  below,  that  one  mort- 
gage could  not  be  redeemed  without  the  other. 
Waiti  V.  Sjfntet,  713 

A.  mortgaged  estate  in  fee  to  6,  and  covenanted 

to  pay  B.  mortgage  debt  and  interest  A.  died 
intestate,  and  arrear  of  more  than  six  years*  in- 
terest was  due.  A.'s  heir  not  entitled  to  redeem, 
except  on  terms  of  paying  principle  and  whole  of 
interest  due.    Elvey  v.  Nonfood,  716 

A.  mortgaged  real  estate  to  B.  for  3,000^.,  and  died, 

having  devis^  two-thirds  of  it  to  C,  and  one-third 
to  D.  and  E,  in  equal  moieties.  B v  deed  of  transfer, 
after  reciting  that  B.  had  required  payment  of  debt 
from  C,  D.  and  £,  which  they  were  unable  to  pay, 
and  that  they  had  applied  to  F.  to  lend  them  the 
amount,  which  he  had  consented  to  do,  on  having 
repajrment  secured  as  thereinafter  expressed,  B,  at 
the  request  of  C,  D.  and  E,  convened  premises  to 
F,  subject  to  proviso  for  redemption  on  payment 
by  C,  his  heirs,  executors  and  administrators,  of 
2,000/.,  and  by  D.  and  E,  their  heirs,  executors 
and  administrators,  of  1,000/. :  and  C.  covenanted 
to  pay  2,000/.,  and  D.  and  £.  covenanted  to  pay 
1,000/.  As  between  the  real  and  personal  repre- 
sentatives of  D,  he  had  not  taken  on  himself  the 
payment  of  his  share  of  the  mortgage  debt  Hedge* 
V.  Hedges,  858 

See  Devise.    Trust  and  Trustee. 

J/oHmain— Testatrix  gave  the  residue  of  her  estate 
to  her  trustees  to  be  applied  towards  establishing 
a  schooL  This  gift  void  under  the  Statute  of  Mort- 
main.   Longitaffy,  Rennison,  622 

See  Charity. 

MtUtifarioutneu,    See  Claim. 

Municipal  Corporation — The  borough  fund  is  a  trust 
fund,  and  is  so  constituted  by  the  Municipal  Cor- 
porations Acti^  and  the  Court  will  restrain  any 
misapplication  of  the  fund  at  the  instance  of  the 
Attorney  GeneraL  The  borough  fund  m^be  ap- 
plied to  purposes  not  expressed  in  the  02nd  sec- 
tion, if  puunlv  and  of  necessity  within  the  scope 
and  spirit  of  the  act  Attomeg  General  v.  Norwich, 
138 

Notice.    See  Mort^pige. 
Nuieanee,    See  Ixgunction. 

Order  of  Course,    See  Practice. 

Orden  of  Court,  i — xv 

Ou</awry— Order  of  Court  of  Bankruptcy  directing 
plaintiff  to  prepare  and  file  his  accounts  by  a  cer- 
tain day,  and  certificate  and  proclamation  of  the 
Court,  that  he  had  failed  to  surrender  himself  on 
that  day,  do  not  amount  toformi^  judgment  of  out- 
lawry so  as  to  support  a  plea  of  outlawry.  Win- 
throp  v.  Blderton,  145 

Parent  and  Child.    See  Settlement. 

Parties,  See  Building  Societies.  Claims.  Company. 
Foreign  Law.    Trust  and  Trustee. 

Partition — ^Tenants  in  common,  plaintiffs  in  a  suit 
for  redemption,  are  not  entitled  to  a  decree  for 
partition  m  the  same  suit  against  the  will  of  the 
mort^bgee.  Wattint  v.  Wtuianu  and  Haverd  v. 
Davit,  601 

Partnership-— XJndoT  articles  of  agreement  between 
three  piutners,  partnership  was  to  be  dissolved  by 
notice  from  any  of  them,  on  breach  of  articles  by 
others  or  other.  Notice  of  dissolution  having  been 
given  by  one  of  the  partners,  in  conseouence  of 
breach  of  articles  by  another,  and  third  partner 
having  adopted  notice,  held  that  partnership  was 
dissolved  us  to  all,  but  witiiout  consequences  to  the 
non-offending  partner  which  attached,  under  an- 
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odiar  daofe  of  artlolei,  to  a  genonl  dIaoliitioiL 
amiAT.MuUt.  808 

PeUeni — Upon  plaintiff  entering  into  moel  nnder- 
taking  to  bring  action,  inhinotion  granted  to  re- 
■train  fooeign  owners  of  foreign  Teaeeto  whilst  in 
this  ooontiy  from  infHnging  a  patent  within  limitB 
of  grant,  nnleaa  and  nntilthey  obtained  proper 
licencei  from  ownere  of  patent^  where  inTaliditj  of 
patent  had  been  bondJiaiB  twice  umicceaBfiilly  eon- 
teeted  at  law  in  action  brought  by  patentee,  and 
once  in  action  aoainst  him  and  aaeigneeBof  patent, 
under  writ  of  «n.  /a.  to  repeal  the  grant  of  letters 
patent    Caldwdl  t.  Vam  K/iitM^sa,  97 

Pauper— Court  of  Ghancenr  having  gi?en  married 
ladv  leaye  to  me  in  forma  pauperit,  made  decree 
in  her  faTour.  One  of  deiendanta  appealed,  but 
appeal  was  dismissed,  with  costs: — Held,  that  vp- 
peUant  must  pay  the  lady  herself  diva  costs. 
WeUetUyr.  WelUtley.  Tkt  Countut  of  Morning 
Umr.iheBariof  Mominffton,  788 

Paymtid  of  Money  out  qf  Cowrt-^A.  party  haTing  paid 
in  money,  in  obedience  to  decree  of  Oonrt  below, 
and  decree  being  Taried  in  such  a  war  tiiat  he  is 
entitled  to  haTs  that  money  paid  oat,  the  same  can 
be  directed  in  order  on  appeal  to  be  so  paid  out 
without  say  petition  being  presented  for  tnat  par- 
pose.    Rofnnton  t.  i2o6tiiJOfi,  111 

—  Trustees  and  executors  of  personal  estate 
situate  wholly  in  diocese  of  C.  sold  and  realised  the 
same.  WVl  prored  in  diocesan  court  One  of 
trustees  and  executors  died  in  lifetime  of  the  otiier, 
and  on  death  at  the  other  trustee  and  executor 
letters  of  adndnistration  to  his  estate  were  taken 
out  in  the  same  court  by  A,  B.  and  C.  One  of  the 
parties  entitied  to  a  share,  under  will  of  testator, 
died  intestate,  possessed  of  no  other  property,  and 
letters  of  administration  to  his  estate  were  teken 
out  br  his  next-of-kin  in  the  same  court  A,  B. 
and  d.  paid  the  share  into  court,  under  10  k  11 
Vict  c.  96.  The  person  entitied  to  the  share  peti- 
tioned for  its  payment  out  of  court,  and  the  same 
was  directed,  notwithstanding  tiiat  prerogatiTe  let- 
ters of  administration  were  not  taken  out  In  r« 
KnowUt,  142 

— —  An  order  for  payment  of  mone^  out  of  court 
will  not  be  made  except  upon  petition,  howeyer 
small  the  sum  may  be.  Tki  Blind  School  t. 
Ooreny  144 

A  sum  of  money  had  been  paid  into  ooart  to 

the  account  of  female  infant,  award  of  Court  In* 
fant  married,  and  petition  presented  by  her  and 
her  husband  for  payment  of  the  money  out  of  court 
to  husband,  upon  authority  of  two  cases  cited.  The 
Court  disapprored  c^  principle  upon  which  thof>e 
cases  deciaed;  but  allowed  petition  on  affidayits 
that  it  would  be  beneficial  for  husband  to  receiye 
the  money.    In  re  CooU,  145 

A.  was  entitied  to  a  uiare  of  produce  of  certain 

chattels  and  of  no  other  property.  She  was  domi- 
ciled in  diocese  of  L,  and  the  chattels  were  in  that 
diocese.  A.  died  intestate.  Chattels  were  sold  by 
trustee,  and  A.'s  share  paid  into  court,  under 
10  &  11  Vict  c.  96.  After  this,  letters  of  adminis- 
tration to  A.'s  estate  were  taken  out  in  diocese  of 
L,  and  on  application,  payment  of  this  fimd  out  of 
oourt  to  auninistrator  was  ordered,  a  prerogatiye 
administration  being  unnecessair.  In  re  Spencer, 
814 

—  See  Trost  and  Trustee. 
PerpHuity—VvaHy  estates,  subject  to  mortgages, 

were  conreyed  to  trustees,  to  raise  money  for  pay- 
ment of  incumbrances^  and  suMeet  thereto,  for 
A.  B.  for  life,  and  then  for  C.  D,  nis  eldest  son,  for 
life,  without  impeachment  of  waste,  but  mibject  to 
power  to  trustees,  with  ultimate  remainder  to  A.  B. 


fan  fee  sim]^  The  power  to  tmstoes  was  &amg 
Ufeof  A.  B,  and  after  his  dsi^with  oonsentof 
C.  D,  if  he  shooM  be  the  soniyor,  to  fdl  timbsr, 
and  apply  proceeds  towards  paying  off  incum- 
brances so  long  as  they  shoold  exist :— HeU,  thai 
power  was  paramount  to  any  authority  in  tenant  for 
life  without  impeaohment  of  wmstsi,  Mid  thai  it  was 
not  an  inftinmnent  on  the  law  of  peipetuity. 
i^^  y.  ike  Bari  of  Oxford,  829 

Pereona  Desiffnata,    See  WilL 

Pleadina—A  pending  suit  in  a  fordgn  or  colonial 
court  oetween  A.  Mid  R  cannot  be  pleaded  in  bar 
to  relief  sought  in  a  suit  in  Chancery  in  England 
between  the  same  parties  relatiye  to  tiie  same  mat- 
ters.   OeteU  y.  Lepa^,  501 

Poteer^— Testatrix,  haying  general  power  of  appoint- 
ment^ upon  her  death,  oyer  2,0002.,  after  icferriiv 
to  the  power,  directed  and  appointed  that  saidsom 
should,  after  her  death,  be  paid  to  her  foor  daegh- 
ters  and  her  two  sons^  John  and  Joaeph ;  and  w- 
pointed  her  son  Joseph  her  exeootor,  and  consti- 
tuted  bim  her  residuanr  legatee.  John  died  befote 
the  testatrix,  whereby  nis  wiare  lapeed.  Soch  share 
passed  by  residuary  daose  in  the  will  to  Joeeph, 
undermilsAct,lfc2Viotc96.a87.  J^oon4r't 
TruH,  161 

— *—  If  an  intention  to  exerrise  a  power  be  deariy 
shewn,  a  Court  of  canity  will,  in  nyoor  of  a  cha- 
nty, giye  effect  to  fanxbrmal  or  defectiye  executioa. 
A  power  to  dispose  of  personalty  was  diivcted  to 
be  exeroised,  amongst  other  modes^  by  last  will  and 
testament,  ke,  signed,  sealed,  publiued,  and  de- 
clared in  the  presence  of  two  or  more  witnesses, 
and  the  donee,  m  exercise  of  the  power,  beqoeatfaed 
part  of  the  personal^  to  certam  charities  by  an 
unattested  will  (executed  before  the  passing  of  tiie 
Wills  Act),  signed  and  sealed  ^y  the  doMe,  but 
in  presence  of  witnesses,  and  not  nubiiahed  or  de- 
clared. This  a  yalid  execution.  The  gifts  being 
specific,  the  state  of  testatrix's  property  at  time  of 
her  will  and  of  her  death  may  be  looked  at  Inmm 
y.  Sayer,  190 

Q.  P,  tenant  for  life  of  rsal  estate,  with  re- 
mainder for  all  and  errvry,  or  an^  one  or  more,  to 
exclusion  of  other  or  others  of  his  children  as  he 
should  by  deed  or  wiU  appoint,  appointed  to  tms- 
teee  upon  trust  for  his  son  O.  8.  P,  his  hsirs^ 
executors,  administrators  and  assignwj  and  to  be 
conTeyed  to  him  when  and  as  he  should  attain  the 

gpe  of  twenty-three  years ,-  and  in  case  his  son 
.  &  P.  sliould  die  before  he  should  have  attained 
twenty-one  years,  to  the  use  of  second,  third,  and 
fourth,  and  eyeiy  otiier  son  of  testator  saccessiyel  v 
in  tail,  with  remainder  to  dan^ters  in  tall,  with 
remainder  to  his  brother  in  fee.  And  after  direct- 
ing payment  of  two  annual  sums  of  money  dnimg 
nmionty  of  his  son,  he  directed  his  trustees  to  in- 
yest  residue  of  rents  and  profits  to  aocumnlate  until 
O.  8.  P,  or  such  other  sons  as  aforesaid,  sfaookl  at- 
tain twen^-three, andon  hisor  their  first  atiainiug 
that  age,  then  upon  trust  to  pay  oyer  all  such  secu- 
rities and  accumulations  unto  O.  8.  P,  or  to  lodi 
other  SOUL  his  executori^  administraton  and  as- 
signs, for  nis  and  tiieir  absolute  use  and  benefit 
TmB  a  due  exercise  of  the  power  of  sppointment 
Q.  8.  P.  took  an  estate  in  fee  i^Km  death  of  tes- 
tator liable  to  be  diyested  in  case  of  his  death  under 
twenty-one,  and  trust  for  accumulation  yafid  until 
O.  a  p.  attained  twenty-three.  Ptard  y.  Kt^ 
wick,  456 
By  post-nuptial  settiement,  &.  M.  settled  poli- 
cies of  instttanoe  on  his  own  life,  in  trust  for  his 
wife  for  life,  and  after  her  death,  upon  tnist  for 
appointees  of  B.  M,  and  in  dslaalt  of  i^pMOt- 
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mont  for  ehOdrai  of  the  mirrfacA.  In  ISSQ 
R.  M,  by  d«ed,  appointed  the  moniee  to  become 
payable  on  the  policies  to  his  execaton  and 
administtaton.  Under  an  order  in  a  suit  institated 
for  purpose  of  carrying  the  settlement  into  elTeot, 
policies  were  sold,  and  proceeds  inyested,  to  accu- 
malate  during  joint  Utcs  of  husband  and  wife.  In 
1847  wife  died.  In  1828  B.  M.  took  the  benefit  of 
the  Insolvent  Debtors  Act,  and  in  1846  became 
bankrupt.  Under  this  appointment,  the  money 
representing  the  policies  oeeame  ymet  of  general 
personal  estate  of  A.  M.  diaekenne  y.  JfaeteuMie, 
465 

Principles  of  construction,  and  what  is  to  be 

deemed  haud  on  the  power  so  as  to  Titiate  its  exe- 
cution.   Fearon  Y.  Deabritay,  506 

By  settlement  made  on  mvriage  of  A.  and  B. 

real  estate  was  conveyed  to  trustees  and  their  heirs 
upon  trust  for  A.  for  life,  with  remainder  for  R  for 
me,  and,  after  the  death  of  the  sunrxYor,  in  trust 
to  appl^  the  rents  in  maintenance  of  all  and  cYcry 
the  children  of  A.  and  B,  until  such  children 
should  attain  twenty-one,  and,  when  such  children 
should  attain  twenty-one,  to  conYcy  to  such  chil- 
dren in  such  manner  as  A.  and  B.  iointly,  or  the 
smriYor,  should  appoint,  and,  in  default  of  ap- 
pointment, to  conYey  to  such  children  eoually  as 
tenants  in  common ;  and,  if  there  shoula  be  but 
one  such  child  who  should  attain  twenty-one,  to 
convey  to  such  chUd,  his  or  her  heirs  ana  assigns. 
This  not  an  exclusive  power  of  appointment,  and, 
in  default  of  appointment,  all  the  children  took  as 
tenants  in  common  in  fee,  without  reference  to 
their  attaining  twenty-one  or  surviving  their 
parents.    SiruU  v.  Bratthwaiie,  809 

A  widow,  upon  marriage,  settled  her  real  and 

personal  property  on  herself  for  life,  and  reser- 
ved to  herself  power  to  appoint  by  will  during 
intended  coverture,  with  remainder  over  on  de- 
fimlt : — ^Held,  that  an  appointment  by  wUl,  after 
determination  of  coverture,  was  invalid.  HoUiday 
T.  Overton,  769 

— —  Testator  be<|ueathed  certain  property  to  A.  for 
life,  with  remamder  to  such  persons  as  A.  should 
by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  to  be  by  her  flignecL  sealed  and  delivered 
in  presence  of,  and  attestea  bv  two  or  more  wit- 
nesses, appoint  A.  made  a  will,  dated  after  opera- 
tion of  Wills  Act  This  will  an  execution  of  the 
power.  A,  having  power  of  appointment  over 
consols,  some  leasehold  ground-rentiL  and  some 
shares  in  an  assurance  company,  made  a  will,  by 
which  she  bequeathed  all  her  real  estate,  money 
and  securities  for  monev  to  B.  and  aQ  the  rest, 
residue  and  remainder  of  her  personal  estate  to  C. 
All  the  property  subiect  to  the  power  passed  by 
the  will,  and  B.  entitled  to  consols,  and  C.  to  the 
shares  and  ground-rents.    Twmtr  v.  Turner,  848 

See  Perpetuity.    WilL 

Fower  of  <Sii2e— Testator,  by  will,  appointed  A,  B, 
and  C.  his  executors,  in  trust  to  dispose  of  his  pro- 
perty as  follows :  He  then  directed  that  all  his 
debts  should  be  discharged  by  his  executors,  and 
residue  of  his  property,  real  and  personal,  should 
be  disposed  of  by  tnem  at  time  therein  mentioned, 
save  and  except  his  estate  at  M,  which  he  save  to 
A.  for  life,  and  at  A/s  death  to  be  disposed  of  as 
aforesaid.  A,  B,  and  G.  had  a  power  of  sale  of 
estate  at  M  ;  and  it  was  not  necessary  for  them  to 
shew  that  tiiere  were  any  of  testator^s  debts  left 
unpaid.    Mather  v.  Norton,  15 

Prac<t€<— Applications  to  discharge  orders  obtained 
as  of  course  at  the  Rolls  are  to  be  made  to 
Court  to  which  cause  attached.  Cooper  v.  Knox, 
888 


— —  Supplemental  aoawar  mav  by  oonsant  be  filed 
after  replication,  without  witndrawing  replication 
afaready  filed.    Panons  v.  Hardy,  400 

— —  A  par^  to  a  matter  may  be  examined  vtvd  voce 
by  the  Master  on  an  inquiry  directed  to  him. 
JtvWaTrutt,  464 

Testatrix  directed  her  executors  to  pi^  the  debt 

wliich  she  owed  to  two  persons  immea,  and  for 
security  of  payment  of  which  she  had  given  her 
promissory  note.  The  promissory  note  was  volun- 
tary. Whether  this  a  good  debt  or  a  legacy  was  a 
question  for  a  court  of  law,  and  it  was  not  a  case 
in  which  the  Court  could  csJl  in  the  assistance  of  a 
common  law  Judge  under  the  statute  14  k  16  Vict 
c  88.  a  8.    lAmMlagy.  lUnnuon,  622 

— —  Abandoned  Issue.    See  Claim. 

—  A  plaintiff,  whose  case  whoUv  fails,  will  not  be 
allowed  to  perfect  it  bv  the  gift  or  waiver  of  one 
defendant  against  anotner.  If  the  case  made  by 
the  bill  is  clear,  a  defendant  who  brought  the  cause 
to  a  hearinff  instead  of  demurring,  was  refused  all 
costs  though  he  succeeded.  Interest  on  balances 
may  be  chaiged  against  an  executor,  though  it  is 
not  prayed  by  the  biU.  ffoUinatworik  v.  JSSiake- 
tha/L    Andrewt  v.  Shakethaft,  722 

— —  Court  will  discountenance  all  attempts  to  con- 
vert offers  of  compromise,  b^  letter,  mto  admis- 
sions prejudicial  to  parties  usmg  them.  Observa- 
tions as  to  limited  purpose  for  which  such  letters 
may  be  used.    Jonu  v.  Foxall,  725. 

Principal  and  ^^w»<~ Plaintiff  consigned  goods  to  a 
Liverpool  merchant  for  sale,  and  drew  bills  upon 
him  to  amount  of  their  value.  Liverpool  merchant 
then  handed  the  goods  to  his  London  agent  to  be 
sold,  and  drew  bills  upon  him,  as  an  advance,  upon 
account  of  the  goods.  London  agent  accepted  the 
bills,  having  notice  that  they  were  consigned  by 
plaintiff  for  sale.  Liverpool  merchant  be«une  in- 
solvent, and  bills  drawn  upon  him  by  plaintiff  were 
not  paid.  London  aoent  sold  the  goods  to  recoup 
himself  amount  of  biUs  drawn  upon  him  by  Liver- 
pool merchant  Plaintiff  then  filed  a  bill  against 
Doth  firms  for  an  account,  alleging  collusion,  and 
prayixtg  that  London  agent  might  be  decreed  to 

Ky  him  amount  produced  by  sale  of  the  goods, 
ic tors  Acts  a|)ply  to  cases  where  goods  are  pledged ; 
no  nuUaJidei  in  this  transaction,  and  it  was  one 
expressly  intended  to  be  protected  by  the  acts.  Bill 
for  account  by  principal  against  his  agent  cannot 
be  sustained  in  equity  where  transaeti<m  is  single, 
and  not  tainted  with  fraud,  plaintiff  in  such  case 
having  his  remedy  by  action  at  law.  Bill  diemissedy 
with  costs.    NavuUiaw  v.  Brownrigg,  57 

Principal  and  Surety— A.  surety,  upon  odng  informed 
that  proceedings  were  contemplated  a^^ainst  him- 
self and  his  principal,  stated  by  letter  his  intention 
to  pay  the  debt  it  was  determined  after  his  de- 
cease, that  the  letter  was  a  promise  to  pay:  that 
his  undisputed  ri^^t  to  payment  was  a  simcient 
identity  of  the  pluntiff,  whose  address  was  not  set 
out  in  the  chum;  and  that  the  forbearance  to  sua 
was  a  sufficient  consideration  for  the  promise. 
Jonet  V.  Beach,  548 

^—  J.  W.  joined  in  a  bond  as  surety,  and  the  cre- 
ditor subsequentlv  took  a  promissory  note  ftom 
principal  and  debtor,  payable  at  two  monthiL  for 
balance  due  upon  the  bond.  At  the  time  of  taking 
the  note  there  was  a  general  understanding  between 
the  principal  debtor  and  the  creditor  that  the 
remedies  upon  the  bond  should  not  be  thereby 
affected.  Tnis  amounted  to  a  stipulation  between 
the  parties  preventing  the  legal  consequences  that 
would  have  otherwise  filowed  from  the  transaction, 
and  surety  not  released.  An  agreement  that  a 
dealing  between  creditor  and  prinmpal  debtor  shall 
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not  opente  aa  a  discharge  of  the  surety  may  be 
proved  by  parol  evidence.     Wykt  y.  Rogers,  6ll 

Priority.    See  Mortgage.    Will. 

Privileged  CommunicationB—Farty  assigned  his  pro- 
perty for  benefit  of  creditors,  one  of  frhorn  filed  bill 
to  set  aside  deed,  and  insisted  that  particular  clause 
inserted  in  it  had  been  concealed  from  him.  As- 
signor, in  his  answer,  stated  that  creditor  had 
known  of  clause,  and  in  support  of  his  case  pro- 
posed to  examine  solicitor  or  creditor,  as  to  what 
took  place  on  a  certain  interview  between  solicitor 
and  assignor  with  reference  to  deed.  Demurrer  by 
solicitor  to  the  interrogatory,  on  ground  that  it  in- 
quired respecting  matters  which  he  only  knew  from 
confidential  communications  made  to  him  by  or  in 
his  agency  for  his  client  while  he  was  acting  as  his 
solicitor,  overruled.     Oor«  v.  ffarrii,  10 

Rule  as  to,  between  solicitor  and  client  is  not 

founded  on  ground  of  confidence,  but  on  that  of 
necessity  for  the  rule  to  enable  the  client  properly 
to  defen(^  or  prosecute  his  rights  and  interests. 
Rule  inapplicable  in  cases  of  testamentary  disposi- 
tion, and  as  between  parties  claiming  under  tes- 
tator. Upon  question,  whether  executors  are  or 
are  not  trustees  for  next-of-kin,  evidence  of  soli- 
citor who  prepared  the  will  as  to  what  passed  be- 
tween himseu  and  testator,  or  his  agent  on  subject 
of  the  will,  will  not  be  suppressed  on  application 
of  executors  on  the  ground  of  privilege ;  but  all 
communications  between  executors  and  same  soli- 
citor, acting  as  their  solicitor,  on  subject  of  the  will 
of  testator  and  after  his  death,  are  privileged.  Evi- 
dence otherwise  admissible  will  not  be  rejected  on 
ground  that  it  may  disclose  an  ille^  purpose. 
ASem/>^~  Existence  of  illegal  purpose  will,  as  in  case 
of  fraud,  prevent  privilege  attaching ;  because  it  is 
as  little  the  part  or  duty  of  a  solicitor  to  advise  his 
client  how  to  evade  the  law,  as  it  is  to  contrive  a 
fraud.    Huuell  v.  Jackson,  146 

Prochein  Amy-A  person  whose  name  has  been  put 
on  the  record  as  next  friend  without  his  knowledge 
or  sanction,  who  has  no  acquaintance  with  plaintiff 
or  any  of  parties  to  the  suit,  and  has  had  no  means 
of  hearing  of  suit,  and  has  never  heard  of  it  until 
served  with  notice  of  motion  to  dismiss  bill,  is 
nevertheless  liable  to  pay  to  defendants  i^  costs  of 
suit  A  next  friend  of  married  woman  placed  on 
record  after  institution  of  suit  is  liable,  not  only 
for  costs  of  suit  incurred  after  his  nunc  was  so 
placed,  but  for  all  costs  of  suit.  Bligh  v.  Tredgett, 

Production  of  Documents — Defendant,  by  his  answer, 
denied  possession  of  certain  documents,  and  answer 
admitted  to  be  sufficient.  Plaintiff  alleging  by 
affidavit  that  denial  of  possession  was  untrue,  and 
that  particular  documents  were  wilfully  suppressed, 
moved  for  their  production.  Assuming  fraud,  false- 
hood and  misrepresentation  to  be  proved,  pl&intiff 
not  entitled  to  move  for  production,  but  must  file 
a  bill.    Reynell  v.  Spryef  IS 

^—  See  Sohcitor  and  Cflient 

Railway — Company  authorized  by  three  acts  of  par- 
liament to  make  distinct  railways  (not  forming  one 
line)  with  separate  amount  of  capital  for  each. 
Another  railway  company,  by  a  fourth  act  of  parlia- 
ment authorized  to  take  lease  of  the  three  lines,  and 
did  so ;  and  whole  undertaking  placed  nnder  con- 
troul  of  joint  committee  of  directors  of  fjl  the  com- 
panies. One  of  the  three  lines  was  si:dQGiciently  com- 
pleted to  be,  and  was,  opened,  and  directors  made 
calls  for  purpose  of  entirely  finishing  opened  line, 
other  two  bemg  abandoned.  Injunction,  granted 
at  the  Rolls,  restraining  application  of  money  and 
making  of  calls  for  any  purposes  not  authorized 


by  the  three  acts,  excepting  only  for  purposes  of 
ordinary  repair,  dissolved,  on  appeal,  as  being  an 
interiocutory  application,  in  absence  of  lessee  com- 
pany, opened  Ime  being  worked  under  direction  of 
joint  committee.    Hodgson  ▼.  Pwtis,  17 

Mortgagee  in   fee  died,    having  devised  the 

lands  to  infants,  and  anpointed  0.  his  executor. 
G.  contracted  with  a  rauwajr  company  for  sale  of 
part  of  the  lands.  On  petition  under  Trustee  Act 
of  1850,  that  the  legal  estate  might  be  vested  in  C, 
it  was  held,  that  the  Court  had  no  jurisdiction 
to  make  any  order  either  in  favour  of,  or  against, 
the  company,  as  to  costs.  In  the  matter  of  Resi 
Devisees,  687 

-  By  special  act  of  railway  company  certain 
clauses  were  introduced,  requiring  the  securing  to 
owner  of  certain  property  particular  ben^ts  by 
arohing,  making  roaos,  sc.,  if  that  property  or 
a4Joining  property  were  taken.  By  anotner  sec- 
tion, no  Duudmg  was  to  be  erected  on  part  of  the 
land  required  by  company ;  and  by  another  sec- 
tion, company  were  required  to  buy  certain  speci- 
fied property.  The  Lands  Clause  Consolidation 
Act  was  incorporated  with  special  act.  Company 
gave  notice  of  intoition  to  taxe  small  strip  of  land 
within  boundary  line  of  a  manufactory,  but  not,  at 
time  of  passing  of  special  act^  or  at  time  of  the 
notice,  built  upon,  out  soon  afterwards  covered 
with  buildings.  It  was  held,  first,  that  the  land  pro- 
posed to  be  taken  formed  part  of  a  manufactory 
within  meaning  of  92nd  section  of  Lands  Clauses 
Consolidation  Act;  and,  secondly,  that  the  sections 
in  special  act  were  not  inconsistent  with  92ad  sec- 
tion of  genend  act.  At  the  hearing^  company 
produced  evidence  to  shew  that  what  they  re- 
quired could  be  attained  by  making  tunnel  under 
tne  land,  and  so  not  touch  any  pu^  of  surface ; 
but  Court  held,  that  it  eras  not  competent  for 
them  to  set  up  such  a  case  at  the  hearing ;  and— 
semhle,  that  such  a  tunnel  would  be  taking  part 
of  a  manufactory;  and  finally,  held,  that  wnere 
construction  of  an  act  of  parhament,  which  gives 
authority  for  compulsory  taking  of  land  is  doubt- 
ful, it  fihould  be  construed  most  favourably  to 
those  who  seek  to  protect  the  land  from  innova- 
tion. Sparrow  v.  Oxford,  Worcester  and  Wolwer- 
Hampton  Rail.  Co.,  7ol 

— —  Court  of  Chancery  will  withhold  its  interfer* 
ence  when  called  upon  by  either  party  to  act  In 
aid  of  an  agreement,  aUempting  to  aarj  into 
effect  without  the  intervention  of  parliament  what 
cannot  be  lawfully  done  except  by  parliament,  in 
the  exereise  of  its  discretion  with  reference  to  the 
interests  of  the  public.  Qiurr«— Whether  railways 
are  public  highways.  Great  Northern  RaiL  Co.  v. 
Eastern  CowUies  Rail.  Co.,  837 

A  local  railway  act  enacted  that  the  whole  of 

certain  ground  in  a  seaport  town,  conveyed  to  the 
company,  should  be  usied  solely  for  purposes  of 
railway  and  buildings  connected  therewith,  except 
for  coke  ovens  or  any  puiposes  (other  than  neces- 
sary purposes  of  railway),  which  might  cause  nui- 
sance or  damage  to  the  vendor^s  ouier  property. 
This  not  restrain  company  from  allowing  part  of 
building  to  be  used  as  Custom-house,  for  passing 
luggage  of  passengers  and  travellers  and  other 
custom-house  duties.  ^<rr€— Whether  part  of 
buildings  could  be  used  as  sleeping  rooms  in  con- 
nexion with  an  hotel  built  by  company  on  adjoin- 
ing ground  Warden  and  A  ssutants  qf  tke  Harbour 
of  Dover  v.  South-Eastem  Rail  Co.,  886 

See  Foreign  Railway.   Fund  in  Court   Specific 

Performance. 
Real  £«toe€— Statute  8  &  4  WilL  4.  c.  101.  charges 

debts  of  eveiy  description  on  real  estate  of  testator; 
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and  a  fatnre  debt,  arising  out  of  preTioiu  obliga- 
tion of  tcotator,  is  within  the  act.  Jn  re  St.  George 
Steam-Paehei  Cwnpamy,  ex  parte  Hameai't  J)e9iaees, 
832 

Reeeipi.    8ee  Trust  and  IVustee. 

Meeetver.    See  Contempt. 

RBhearing.    See  Baron  and  Feme. 

MemoUness,    See  Will. 

Jiestraint.    See  Bond. 

lievhor—BiVL  filed  by  certain  persons,  as  plaintiffs, 
for  adnnnistration  of  peraonu  estate  of  testator, 
and  usual  decree  for  accounts  taken :  Master's  re- 

Sort  made,  and  decree  made  on  further  directions, 
ttit  baring  been  neglected.  Master  committed 
prosecution  of  decrees  to  a  party  who  had  been 
found  by  the  report  to  be  a  legatee.  Suit  after- 
wfffds  abated  by  marriage  of  cme  of  female  plain- 
tiffs. Plaintiffs  baring  declined  to  take  any  pro- 
ceedings to  rerire,  l^F>^tee  filed  a  bill  of  reriror. 
Demurrer  to  this  bill  by  plaintiffs  in  original  suit, 
aUowed.     WiUiafM  r.  Chard,  9 


ScUe  of  Lands.    See  Specific  Performance. 

iSrrmctf— Where  serrice  of  a  bill  has  been  made  upon 
defendant  incorrectly  named  in  the  bill,  leave  will 
be  ffiyen  to  enter  a  memorandum  of  serrice  upon 
lueh  defendant  stating  his  name  correctly. 
WUham,  V.  Salvin,.  915 

JSettlemeni— Under  deed  of  settlement  lands  limited 
to  use  of  trustees  for  1,000  years,  without  impeach- 
ment of  waste,  upon  trust,  by  cutting  and  selling 
timber  thereon,  or  by  demising,  mortgaging,  or 
selling  premises,  to  raise  three  sums  of  10,000/. 
each ;  imd  subject  to  said  term,  to  use  of  settior 
for  Ine,  without  impeachment  of  waste,  with  re- 
mainder to  A.  B.  for  life,  without  impeachment  of 
waste,  with  divers  remainders  over.  After  death 
of  settlor,  A.  B.  entered  and  claimed  right  to  cut 
timber  for  his  own  use  exclusively.  Upon  bill  by 
trurtees,  held,  upon  appeal,  that  upon  true  con- 
struction of  settlement,  a  discretionary  power  was 
given  to  trustees  to  cut  timber  and  apply  proceeds 
pro  tanlo  in  discharge  of  sums  to  be  raised ;  and 
That  rights  of  A.  B.  as  tenant  for  life  without  im- 
peachment of  waste,  were  subordinate  to  discre- 
tionary power  given  to  trustees ;  and  an  injunction 
was  granted  to  restrain  A.  B.  from  cutting  timber, 
on  we  ground  that  his  so  doing  would  interfere 
with  prior  right  given  to  trustees.  Kekewich  v. 
Marier,  182 

—  The  Court  will  not  support  the  re-settlement  of 
family  estates  between  rather  and  son  where  the 
father  obtains  extensive  advantages  to  the  prejudice 
of  the  son  and  his  family,  in  the  absence  of  un- 
equivociU  proof  that  the  whole  of  the  facts  were 
known  to  the  son,  that  the  purposes  of  the  deed 
were  fuUy  explained  to  him,  ana  the  operation  of 
the  respective  provisions  known  to  him.  But  various 
arrangements  for  relief  of  the  fiunily  estates  from 
existing  burthens,  though  the  father  obtain  some 
advantages,  were  supported,  on  the  ground  that 
the  effect  of  the  transactions  were  known  to  the 
son  and  even  acquiesced  in  by  him.  Affidavits 
under  13  k  14  Vict.  c.  35.  not  admitted  to  prove 
that  son's  marrii^  was  entered  into  on  faith  of 
the  re-settlement    Hogkton  v.  ffogfUon,  482 

— >  A  charge  created  by  C.  S.  upon  his  estates  to 
secure  the  payment  of  a  sum  of  money  borrowed 
for  S.  H,  S.  is  a  good  consideration,  not  only  for  a 
collateral  charge  upon  the  estates  of  S.  H.  S.  to  in- 
demnify C.  S.  and  his  estate  from  the  payment  of 
the  money  borrowed,  but  also  for  a  settiement  of 
the  S.  estates  upon  his  family.  Recital  in  deed 
sufficient  evidence  of  contract ;  and,  gn^ere,  if  evi- 
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denee  coold  have  been  received  to  disprove  it.  Fwd 
r.  Stuart,  514 

Marriage    settlement   omitted   in    an    event 

which  happened  to  declare  a  life  interest  in  the 
settled  fund  for  intended  wife.  Tlie  Court  being 
of  opinion  that  the  settlor  did  not  intend  to  reserve 
any  portion  of  the  fund  for  himself,  declared  the 
wife  to  be  entitied  by  implication  to  a  life  interest 
in  the  settled  property.    Allin  v.  Craxothay,  873 

Equitv  for.    See  Baron  and  Feme. 

See  Alienation*    Power. 

Ship  and  iSA«jt>/n»^^A  ship  belonged  to  A.  and  B.  in 
mfferent  shares,  and  they  were  registered  as  owners 
of  it  at  port  of  Liverpool.  In  April  1849  the  ship 
saDed  from  Liverpool  for  Sydney.  In  October,  A. 
executed  a  power  of  attorney  authorizing  B.  to  sell 
his  shares.  In  November  A.  mortgaged  his  shares 
in  ship  and  freight  to  C,  and  the  deed  of  mortgaffe 
was  registered  at  Liverpool.  In  March  1850,  B. 
being  in  Sydney  (acting  under  power  of  attorney 
as  to  A.'s  shares)  sold  the  ship  to  D.  On  this  occa- 
sion the  old  certificate  of  registry  was  eiven  up, 
and  the  ship  was  registered  de  novo  in  D.'s  name 
at  Sydney.  The  ship,  with  a  cargo,  was  put  into 
tiie  London  Docks  in  February  1851,  and  both  C. 
and  D.  took  possession  of  it,  by  each  of  them  put- 
ting a  man  on  board.  Upon  the  question  as  to 
rights  of  C.  and  D,  in  the  ship  and  freight,  it  was 
held,  that  C,  was  entitled  to  A.'s  shares  in  the  ship 
and  freight    Goto  v.  Irving,  675 

. Where  part  owners  of  ship  differ  on  terms  of 

agreement  to  manage  and  charter  vessel,  con- 
struction of  such  agreement  is  within  province 
of  court  of  equity;  and  question  of  its  concurrent 
jurisdicticni  with  Court  of  Admiralty  cannot  be 
raised.    Darby  v.  Bainest  801 

Ship  RegtHry  Act—Covat  of  equity  will  not  enforce 
specify  performance  of  contract  for  sale  of  ship  or 
part  of  snip.  By  34th  section  of  statute  8  &  9  Vict 
e.  89.  (Ship  Registry  Act),  every  sale  or  transfer 
of  ship,  or  part  of  ship,  must  be  restored,  and 
court  of  eqmty  must  construe  the  section  to  extend 
to  anv  contract  for  sale  or  contract  to  transfer. 
Whether  under  this  statute  an  action  could  be 
maintained  on  contract  for  sale  of  ship  or  part  of 
ship— gttor*.    Hughes  v.  Morris,  761 

Solictior  and  C^ierU — If  a  married  woman  acts  only 
under  the  opinion  of  her  husband's  legal  advisers, 
having  no  separate  solicitor  or  counsel,  the  solicitor 
is  to  1^  deemed  solicitor  of  wife  as  well  as  of  hus- 
band ;  and  the  wife  has  a  right  to  inspection  of  all 
documents  which  come  into  solicitor's  possession  in 
relation  to  and  during  that  employment.  SemJtde 
— Where  husband  and  wife  have  distinct  interests, 
and  wife  is  induced,  in  dealing  with  those  interests, 
to  act  under  advice  of  a  solicitor  empl<^ed  ana 
pfud  by  the  husband,  solicitor  will  be  deemed  to  act 
as  solicitor  both  of  husband  and  wife.  Warde  v. 
Warde,  91 

A.  contracted  to  buy  equity  of  redemption  of 

L.  estate,  uid  immediately  contracted  to  sell  part 
He  then  mortgaged  the  other  part  and  his  other 
estates  to  B.  for  securing  10,000/.  He  then  mort- 
0iged  the  part  of  L.  he  had  before  mortgaged,  to 
C.  for  securing  3,000/.  and  same  part  to  D.  for 
securing  1,000/.  Legal  estate  in  L.  then  conveyed 
by  vendor  to  trustee  for  A,  and  term  of  years 
assigned  to  another  tnutee  to  attend  inherilAnce, 
ori^nal  moH^ages  faceting  the  same  being  paid 
off.  Before  mortgage  for  10,00^)/.  created,  A.  was 
indebted  to  solicitors  in  bill  of  costs,  and  became 
indebted  to  them  for  conveyuice  of  the  legal  estate. 
On  occasion  of  that  conveyance,  title  deeds  of  L. 
estates  were  handed  over  by  vendor  to  solicitors,  as 
solicitors  for  A.    Subsequently  one  of  firm  of  soli  • 
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citon,  haying  do  notice  of  mortea^  for  10,000/., 
took  assignment  of  3,000^  and  1,000/.  mortga^, 
and  made  further  advance  on  same  security. 
Deeds,  if  in  hands  of  A,  were  subject  to  right  of  B, 
and  were  so  subject  in  hands  of  solicitor.  Deeda 
being  delivered  by  vendor  to  the  solicitors  and  not 
to  A.  and  hj  him  to  solicitors,  made  no  difference. 
No  distinction  between  costs  due  before  the  mort- 
gage to  B.  and  costs  of  getting  in  legal  estate,  the 
solicitors  in  that  matter  being  employed  by  A,  and 
he  alone  being  responsible  for  them.  A  client 
cannot  give  a  lien  to  nis  solicitor  of  a  higher  nature 
than  the  interest  which  he  himself  has  in  deeds. 
Pelly  V.  Wathen,  105 

Solicitor  and  Clunt  (continued)  —  J.  F,  a  writer 
to  the  Signet  in  Edinburgh,  employed  P,  a 
solicitor,  as  his  agent  in  London,  and  intro- 
duced to  him  business  of  some  importance, 
which  a  client  of  his  had  in  England.  P,  by 
letter,  promised  to  allow  J.  F.  one-half  of  pro- 
fits of  all  such  business,  so  long  as  he  should 
retain  the  same,  directly  or  indirectly.  Upon  dis- 
covery of  this  by  the  cbent,  who  had  obtained  an 
order  for  taxation  of  P.'s  bills  of  costs,  he  presented 
a  petition,  asking  that  taxing  Master  might  dis- 
allow all  such  share  of  charges  as  P.  had  promised 
to  pay  to  J.  F.  If  agreement  illegal,  it  could  not 
be  enforced  by  J.  F.  The  22  Geo.  2.  c.  46.  s.  11. 
being  a  penal  act  must  be  construed  strictly.  The 
business  oaving  been  done,  solicitor  entitlea  to  pay- 
ment, and  client  could  not  avail  himself  of  letters 
to  refuse  payment,  or  insist  upon  deducting  from 
bills  of  cost  what  P.  had  promised  to  allow  to  J.  F, 
and  production  of  documents,  relating  to  bills  of 
costs,  left  to  discretion  of  taxing  Master ;  and  peti- 
tion dismissed,  with  costs.     Gordon  v.  Dalzelly  206 

If  a  suit  be  commenced  by  a  solicitor  without 

the  authority  of  his  client,  it  will  be  dismissed  on 
motion,  with  costs  as  between  solicitor  and  client, 
including  costs  of  motion  to  dismiss.  Crouley  y. 
Crowiher,  665 

• See    Mortgage.      Privileged   Communication. 

Vendor  and  Purchaser. 

Solicitor' 8  Bill  of  Co«tff — Solicitors  in  London  ap- 
pointed to  a  projected  company.  Other  solicitors 
appointed  as  local  solicitors,  and  directed  to  pre- 
pare notices  to  landowners,  and  other  matters  con- 
nected with  local  board.  Errors  discovered  in 
these,  and  scheme  ultimately  abandoned.  London 
solicitors  in  their  bill  of  costs  charged  for  prepara- 
tion of  these  notices,  and  taxing  Master  allowed 
them.  The  Master  of  the  Rolls  disallowed  the 
claim,  and  ''  directed"  solicitors  to  establish  their 
right  at  law,  on  grounds  that  facte  disputed,  and 
tlukt  on  facts,  as  far  as  they  were  ascertained,  there 
were  questions  of  law  to  oe  decided.  On  appeal, 
claim  disallowed  until  it  should  be  established  at 
law,  and  solicitors  "  were  to  be  at  liberty"  to  bring 
such  action  as  they  might  be  advised.  In  re  Bur- 
chelL  236 

—  See  Taxation.    Winding-up  Acta. 

Special  Ca*e — After  special  case  under  Sir  G.  Tumer^s 
Act  had  been  set  down  for  hearing,  a  par^  inter- 
ested in  the  question  was  bom.  Practice  m  such 
case  as  to  amendment  of  case  and  setting  it  down 
again.     Thittlethwayte  v.  Ourmer,  16 

Specific  Performance — to  enforce  an  agreement  by  a 
railway  company  to  pay  for  residential  iiyury,  al- 
though company  amalgamated  with  another  com- 
pany, who  formed  the  nilway  in  another  direction, 
and  did  not  pass  through  plaintiiBTs  property. 
Preston  v.  Livcrpoolj  <frc.  Junction  Rail.  Co.,  61 

^—  A,  in  a  letter  addreased  to  B,  said  he  would  let 
the  coal  at  L.  B.  to  B.  on  terms  stoted  in  agreement 
in  hands  of  C.    C.  had  two  papers  in  his  hands. 
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One  was  called  terms  for  letting  "ooaiB,"  kc  at 
L.  6.  and  G.  £;  the  other,  instructions,  ke.  "to 
obtain  coal  in  L.  B."  A.  and  another  were,  in  &ct, 
tenants  in  common  in  fee  of  the  L.  B.  and  G.  E. 
>roperty.  B.  assigned  his  interest  to  P,  who  filed 
>ill  for  specific  performance  of  agreement  by  A. 
and  other  joint  owner,  but  sabseqnenUy  UU  dis- 
missed against  other  owner.  Prayer  of  bill  was, 
that  both  might  specificallyperform  anvementy  or 
that  A.  m^ht  perrorm  it  if  cudm  should  fail  against 
both.  "  (xmIs,  &c."  ambiguous,  and  it  was  uncer- 
tain which  of  the  documents  in  bands  of  C.  was 
meant.  Also  there  being  no  ground  of  inwropriety 
or  misrepresentation  by  A,  Court  would  not  act 
agunst  him  as  owner  of  an  undivided  moiety  by 
decreeing  specific  performance  as  to  that  shiare, 
with  compensation  for  other  moiety  which  he  was 
unable  to  demise.    Price  y.  Orijitk,  78 

-— »  Agreement  by  railway  company,  in  considera- 
tion of  landowners  opposition  being  withdrawn,  to 
pay  him  4,500/.  as  purchase-money  of  land  not  ex- 
ceeding eight  acres  to  be  taken  by  company  for 
formation  of  their  nulway,  and  for  consequential 
damages  to  landowner's  property.  Railway  was 
abanijbned,  and  landowner  filed  claim  for  qiecifie 
performance,  which  was  decreed ;  but  on  wpeal, 
claim  was  dismissed,  as^aintiff  had  means  of  com- 
plete redress  at  law.  vFebb  v.  Dirttt,  London  and 
PorUmouth  Rail.  Co.,  337 

•»—  Claim  for  specific  performance  by  A.  against  B, 
stating  that  B.  had  agreed  by  writing  to  demise  a 
house  to  A,  for  a  certain  term,  at  a  certain  rent^ 
and  that  at  said  time  A.  had  agreed  by  parol  to 
pay  B.  a  premium  of  200^  Claim  prayed  that  B. 
might  grant  A.  a  lease,  A.  offering  to  pav  the  |m- 
mium  agreed  on  by  parol.  Claim  dismissed,  as  being 
in  contravention  of  the  Statute  of  Frauds.  In  con- 
sideration of  2002.  premium  pidd  by  A.  a  lease  was 
granted  to  A.  of  a  house  at  a  certain  rent  for  a 
certain  term.  This  term  expired.  B.  agreed  to 
grant  A.  a  lease  for  a  certain  term  at  a  certain 
rent,  under  and  sutgect  to  same  covenants,  clauses, 
and  agreements  as  were  contained  in  old  lease. 
This  agreement  did  not  include  term  that  A.  should 
pay  B.  a  premium  of  200^  Martin  v.  Pycrofl,  448 

Specinc  performance  will  not  be  deoreed  when 

the  purties  can  have  complete  relief  at  law,  if  enti- 
tled to  have  any.  Case  in  which  the  principle  of 
mutuality  failed  and  laches  fatal  to  suit.  Stuart  v. 
London  and  North-  Western  Rail.  Co,,  450 

-^—  In  a  contract  for  sale  lands  were  described  as 
partiy  freehold  and  partiy  leasehold.  Titie  deeds 
did  not  clearly  define  boundaries  and  extent  of  the 
two  properties;  but  the  uncertainty  did  not  arise 
from  an  instrument  incapable  of  legal  oonstruction 
in  that  respect  Such  uncertainty  not  an  objection 
to  a  decree  for  specific  performance.  Vendor  of 
leaseholds,  held  under  an  ecclesiastical  coiporation, 
previously  to  his  contract  for  sale  was  m  treaty 
with  the  lessors  for  a  renewal  of  the  lease,  and 
continued  such  treaty  after  the  contract.  This  did 
not  throw  upon  him  the  obligation  of  procuring 
such  renewu  for  the  benefit  of  the  purchaser. 
Monro  v.  Taylor,  525 

Specific  performance  of  a  contract  for  the  sale 

of  a  barge,  stores,  ftc,  decreed  in  equity  upon  a 
claim.     Claringbould  y.  Curtis,  541 

See  Lease.    Vendor  and  Purchaser. 

Statute-^  Gea  2.  c.  86,    81 

22  Geo.  2.  c.  40.  s.  11,    206 

36  Geo.  3.  c  52,    226 

45  Geo.  8.  c.  28,    226 

52  Geo.  8.  c  101,    25 

1  ft  2  Geo.  4.  c.  92,    25 

6  Geo.  4.  c.  58,    231 
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7  Oeo.  4.  0.  46,  854 

9  Geo.  4.  0. 14.  s.  1,    290 

l&2Vict.c.llO.  B.14,    291,468 

8  &  4  Vict.  c.  77,    26 

8  &  4  Vict.  c.  82,    291 

6  &  7  Vict  c.  86,    480 

10  k  11  Vict,  c  96,    127 

12  k  18  Vict  c.  74,    127 

18  k  14  Vict  c  60.  8.  32,    16 

14  k  16  Vict  c.  83,    20 

Statute  of  LvmUUions,    See  Mortgage. 

StayifUf  ProeudvMZ—k  part^,  ordered  to  pay  the 
genend  costs  of  certain  salts,  pending  an  appeal, 
moved  for  leave  to  file  a  supplemental  bill  in  nature 
of  a  bill  of  review,  and  obtained  leave  to  do  so  on 
depositing  60/.  with  the  r^pstrar,  and  he  was 
ordered  to  paj  the  costs  of  the  motion.  He  paid 
the  50^,  but  not  the  costs  of  the  motion,  and  filed 
a  supplemental  bill.  Payment  of  the  costs  of  the 
motion  a  condition  annexed  to  the  order  giving 
leave  to  file  supplemental  bill,  and  all  proceedings 
in  the  supplemental  suit  stayed  until  oayment  of 
them.  If  a  party  is  ordered  to  pay  tne  general 
costs  of  a  suit,  and  also  the  costs  of  a  particular 
motion,  and  then  files  a  bill  against  the  party  enti- 
tled to  all  those  costs,  if  the  latter  moves  to  stay  all 
proceedings  in  the  new  suit  until  costs  of  the  par- 
ticular motion  are  paid,  that  is  a  waiver  of  any 
right  he  may  have  to  stay  proceedings  until  general 
costs  of  the  suit  are  paid,  and  the  Court  will  only 
stay  the  proceedings  until  costs  of  the  particular 
motion  are  paid.    S^^e  v.  ReyneU,  664 

See  Chapel. 

Stock.    See  Judgment. 

Stop  Order,    See  Baron  and  Feme. 

SvhtHtution,    See  Will. 

SupplementcU  Answer.   See  Practice. 

Surgeon  and  PaiienL    See  Jurisdiction. 

Survivortkip.    See  WilL 

Taxation  —  Non-compliance  with  an  order,  made 
upon  terms  at  law,  to  tax  a  solicitor's  bill  of  costs, 
and  failure  of  other  proceedings  at  law  to  obtain 
renewed  orders,  should  be  stated  when  applviug 
for  an  order  of  course  to  tax  a  solicitor's  Dill  of 
costs  in  eauity ;  and  omission  to  state  those  facts 
is  a  grouna  for  discharging  the  order,  though  the 
party  might  be  entitled  to  an  order  upon  special 
apphcation.  How  far  a  judgment  signed  at  law 
for  default  vrill  prevent  tne  obtaining  an  order  of 
course  in  this  court :  and  whether  such  order,  if 
granted,  will  not  stay  execution  on  such  judgment 
— qaare.    In  re  Gedye,  430 

Receiver  in  a  suit  assigned  dividends  to  which 

she  was  entitled  for  life,  to  her  sureties  as  security 
for  their  bond.  The  receiver  paid  balance  found 
due  from  her  into  court,  and  recognizances  ordered 
to  be  vacated.  Suspties  refused  to  re-assign  the 
dividends.  Solicitors  of  sureties  delivered  bills  of 
costs  incurred  by  them  in  the  suit.  Receiver  bor* 
rowed  money  for  her  support,  and  for  the  support 
of  her  children,  and  had  executed  a  warrant  of 
attorney,  upon  which  judgment  was  entered  up. 
The  creditor  threatened  execution,  and  in  order  to 
obtain  the  dividends  receiver  paid  the  bills  of  costs 
out  of  the  dividends  which  had  accumulated  in 
hands  of  the  trustees  of  the  settlement,  but  save 
notice  that  she  did  so  under  protest,  and  without 
prejudice  to  her  rights.  A  correspondence  had 
taken  place  between  the  solicitors  of  the  parties 
respectmg  tiucation,  wihch  ended  in  the  receiver 
agreeing  to  pay  the  costs  of  it.  Payment  was  made 
on  the  14th  of  August  1860,  and  on  the  7th  of 
June  1861  the  receiver  petitioned  at  the  Rolls  for 
an  order  under  6  &  7  Viet  e.  78,  for  taxation  of 


the  bill,  alleging  that  it  was  paid  under  pressure* 
and  witn  protest,  but  the  petition  was  dismissed  ; 
and,  on  appeal,  the  decision  below  vras  affirmed, 
but  without  costs,  the  authorities  being  conflicting. 
In  re  Brotpne,  442 

Tenant  for  Life,    See  Perpetuity. 

TennnU  in  common.    See  Partition. 

ThHltuion  Act    See  Accumulations. 

Tithe* — Receipt  by  rector  of  parish  in  London  for 
some  years,  without  objection,  of  fixed  sum  by  way 
of  tithes  of  pMticular  premises,  though  less  than 
the  annual  value,  does  not  necessarily  imply  a 
composition.  Qwgrt — whether  rule  requiring  six 
months*  notice  for  determining  ordinary  composi- 
tion for  tithes  in  kind  is  applicable  to  case  of  com- 
position for  a  money  payment  in  lieu  of  tithes. 
Form  of  reference  to  Master  to  take  an  account  of 
tithes  due  under  the  87  Hen.  8.  c.  12,  where  rent 
or  annual  value  of  premises  is  increased  by  means 
of  implements  or  fittings  not  titheable  let  or  used 
therewith.  LetU  v.  London  Com  Exchange  Co., 
684 

Trust  and  TViwte^— Transfer  of  fund  paid  into  court 
under  Trustees  Relief  Act  can  only  be  directed  by 
order  made  on  petition.  In  re  Jllauelin't  Trusts,  63 

Appointment  of  new  trustee  upon  death  of 

trustee  in  lifetime  of  testator.  Appointment  of 
new  trustees  by  trustee  declining  to  act.  ffadle^s 
TrustSy  109 

Trustees  who  improperly  retain  balances  or 

cause  or  permit  trust  money  to  be  lost,  are  chai^^ 
able  for  same,  with  interest  at  il.  per  cent  Where 
trustees  have  money  in  their  hands,  which  they 
are  bound  permanently  to  invest  for  benefit  of 
their  cestui  que  trust,  the  rule  of  the  Court  is  gene- 
rally that  they  shall  invest  in  82.  per  cents. ;  there- 
fore, if  they  neglect  to  do  so,  and  there  is  no 
express  direction  not  to  do  so,  or  there  is  an  express 
trust  that  they  shall  do  so,  in  the  latter  case ;  and 
semhle,  as  to  the  two  former  cases,  it  is  in  the  option 
of  the  cestui  que  trust  to  charge  them  either  with 
principal  sum  retained  and  interest,  or  with  amount 
of  ZL  per  cents,  which  would  have  been  purchased 
if  investment  had  been  made.  Where  trustees  lend, 
or  use  trust  money  in  trade,  they  are  chargeable 
not  only  with  the  money  and  interest,  but  with 
profits  made  in  the  trade,  the  interest  generally 
oeing  6/.  per  cent  Turnpike  road  bonds,  secured 
by  a  mortgage  or  charge  on  tolls  and  toll-houses, 
are  real  estate,  and  held  so  to  be,  overruling  the 
same  decree;  and  although  the  tenant  for  life  was 
declared  entitled  to  the  interest  on  them,  the 
Court,  considering  the  social  changes  resulting 
from  the  formation  of  railways,  directed  a  reference 
to  the  Master,  to  inquire  whether  it  was  expedient 
to  leave  assets  so  invested.  Robinson  v.  Robinson, 
111 

-  Fund  belonging  to  pauper  lunatic  was  paid  by 
trustees  into  court  under  lO  &  11  Vict.  c.  96.  On 
petition  of  guardians  of  poor,  order  made  for  pay- 
ment to  them  out  of  fund  of  expenses  incurred  by 
parish  in  support  of  lunatic.     UpfuIVs  Trust,  119 

By  an  ante-nuptial  settlement  trustees  were 

empowered,  with  consent  of  parties,  to  sell  out 
trust  funds,  and  invest  proceeds  upon  real  secu- 
riti^:  By  memorandum  executed  contempora- 
neously with  and  indorsed  on  settlement,  parties 
requested  trustees  to  advance  trust  monies  to  the 
owners  of  Vauxhall  Gardens  upon  mortgage  as 
first,  second,  or  third  mortgagees.  "  The  owners" 
meant  owners  at  date  of  settlement  and  memoran- 
dum, and  an  advance  to  the  three  owners,  originally 
without  security,  and  subsequent  acceptance  of  a 
mortgage  with  a  joint  and  several  covenant  from 
two  of  the  three  owners,  one  having  then  retired, 
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a  breach  of  troft,  and  tniitees  ordered  to  bring 
fuod  into  court.  The  bill  alleged  that  acme  of 
plaintiffs  were  children  of  another  plaintiff,  and 
that  thej  and  certain  defendants  were  the  only 
children  of  the  marriage.  The  answer  did  not 
deny  the  allegation,  but  stated  that  the  defendants 
did  not  know  that  these  were  all  the  children,  and 
raiaed  no  objection  for  want  of  parties  on  this 
ground;  no  evidence  was  gone  into  to  prove  the 
relationship.  The  Court  refused  to  entertain  an 
objection,  taken  for  the  first  time  on  the  rehearing, 
that  some  of  plaintiffs  bad  not  proved  their  title. 
Fowler  v.  ReyiMl,  121 

Trhbti  and  TruaUe  (continued) — When  trustees  have 
paid  monies  into  court  under  Trustees  Indemni^ 
Acts,  the  remedy  of  plaintiff  as  to  sum  paid  in 
can  be  prosecuted  only  under  those  statutes,  and 
not  under  ordinary  jurisdiction  of  the  Court  by  bill 
or  claim.     Ooode  v.  West,  127 

^ —  Trustee  desiring  to  be  discharged  withoutchange 
as  to  trust  property,  or  persons  with  whom  he  was 
associated,  and  seeking  aid  of  Court  for  that  pur- 
pose,  not  allowed  costs,  but  not  compelled  to  pay 
any.    Porter  y.  Watts,  211 

^—  When  a  trustee,  having  good  reason  to  doubt 
the  validity  of  an  appointment  of  the  trust  funds, 
thinks  proper  to  act  upon  it,  he  vrill  be  affected 
bv  all  tne  consequences  which  follow  upon  the  act. 
The  Court  will  not  undo  part  only  of  one  entire 
transaction.  Therefore,  where  cesiuis  que  trust 
sought  to  impeach  an  appointment  under  one  deed, 
without  seeking  to  impeach  a  subsequent  appoint- 
ment which  was  directly  connected  with  the 
former,  and  by  which  the^  were  benefited,  the 
Court  dismissed  the  bill,  with  costs,  but  vrithout 
pr^udice  to  a  new  bill  being  filed.  Harrison  t. 
HatulaU,  294 

—  Mortgagee  in  fee  died  intestate  as  tomort^;aged 
premises,  but  appointed  an  executor.  His  heir-at- 
law  could  not  De  found  or  was  unknown.  Mortgage 
money  still  due,  and  not  intended  to  be  paid  off, 
but  executor,  wishing  to  make  transfer  of  mortgage, 
petitioned,  under  19th  section  of  13  k  14  Vict.  c.  60, 
the  Trustee  Act,  1850.  for  an  order  vesting  mort- 
gaged premises  in  him.  Court  had  jurisdiction 
upon  such  petition  to  make  the  order,  and  the 
legislature  did  not  mean  to  confine  its  authority  to 
the  case  of  simple  "re-conveyance."  Boden*s 
JSstate,  316 

—  A  sum  of  stock  was  standing  in  names  of  A. 
and  B,  in  trust  for  C.  for  life,  with  remainders  over. 

A.  and  B.  refused  to  pay  the  dividends  to  C.  On 
petition  presented  by  C.  under  Trustee  Act,  1850, 
that  right  to  receive  dividends  accrued  and  to 
accrue  might  vest  in  her,  under  23rd  and  24th 
sections,  order  made  as  to  dividends  already 
accrued,  notwithstanding  refusal  of  two  trustees; 
and  no  order  made  as  to  future  dividends.  In  r$ 
ffartnaWs  TrusU,  384 

Stock  was  standing  in  names  of  A.  and  B.  upon 

trust  for  C.  for  life,  with  remainders  over.  By 
order  made  in  cause  instituted  by  C.  aoainst  A.  and 

B,  with  respect  to  the  stock,  it  was  ordered  that  A. 
and  B.  should  transfer  the  stock  to  the  credit  of 
the  cause.  A.  refused  to  make  the  transfer.  On 
petition  by  C.  under  Trustee  Act,  1850,  and  in  the 
cause,  praying  that  right  to  transfer  might  be  vested 
in  B.  alone,  the  Court  had  no  iurisdiction  to  make 
the  order.    Mackenzie  v.  MaclenzU,  385 

Power  of  surviving  trustee  to  nominate  a  sole 

trustee  to  act  in  his  place,  and  appointment  by 
recital  good.  A  receipt  signed  by  more  persons 
than  one,  that  one  having  power  to  give  receipts, 
is  a  valid  receipt  by  that  one.  MilUr  t.  Priddan, 
421 


—  Trustees  sold  out  trust  stock  and  handed  pro- 
ceeds to  J,  their  solicitor,  for  reHnTestment,  who 
misapplied  the  money.  In  suit  by  cestwi  que  tnut, 
against  trustees  and  J,  plaintiffs  examined  J.  as  a 
witness,  and  bill  dismissed  as  ogainst  him.  Decree 
made,  notwithstanding,  against  trustees,  on  ground 
that  J.  not  a  necessary  party  to  salt  in  order  to 
obtain  relief  prayed  ajcainst  trustees.  Quare— 
whether  effect  of  6  fr  7  Vict  c.  85.  is  to  enable  the 
Court  to  make  a  decree  against  a  defendant  in 
equity  who  has  been  examined  as  a  witness  in  the 
cause.    Rowland  v.  WUherdeu,  480 

—  Testator  devised  real  estate  to  A.  and  B^  their 
executors,  administrators  and  aswipii,  for  500 
vears,  upon  trust  to  raise  by  sale  or  mortgage 
2,400/.,  and  directed  them  to  put  out  the  same  on 
government  or  real  securities,  and  call  in  and 
replace  out  the  same  from  time  to  time,  and  to  pay 
the  income  to  C.  for  life,  and  after  her  death  to 
pay  the  principal  to  such  penoos  as  C.  should 
appoint  by  will,  and  in  default  of  appointment  to 
Cf/s  children.  The  will  did  not  contain  power  for 
trustees  to  give  receipts.  A.  and  B.  mortgaged 
estate  to  C.  for  2,400/.,  and  C.  assigned  mortgage 
to  D.  Power  for  A.  and  B.  to  give  reoei|>ts  im- 
plied, and  D.  entitled  to  mortgaged  premises  as 
against  persons  claiming  under  trusts  of  testator's 
vnlL  If  C.  had  paid  me  money  to  A.  and  B.  he 
would  not  have  been  bound  to  see  to  its  application; 
and  if  the  mortgage  deed  to  C.  was  regular  on  the 
face  of  it,  D.  would  not  have  been  affected  by  any 
breach  of  trust  in  which  A,  B.  and  O.  might  have 
been  implicated.    Lock  v.  Lamas,  503 

—  Testator  bequeathed  residue  of  his  penooal 
estate  to  his  executors,  in  trust  for  his  wife  for  USt, 
and,  after  her  decease,  for  his  nephews  and  meoes^ 
whereby  legacy  duty  would  be  payable  at  death  of 
the  wife.  Under  36  Geo.  3.  c.  52.  s.  13.  the  exe- 
cutrix of  surviving  executor  might,  during  life  of 
the  widow,  transfer  the  trust  fund  to  new  trustees 
of  the  will  appointed  by  the  Court.  In  re  Jom^s 
Trust,  566 

—  BUI  filed  against  trustees,  praving  that  amouit 
of  trust  fund  which  trustees  "had,  or  but  for  their 
wilful  neglect  or  default  might  have,  recdived, 
might  be  ascertained."  At  the  hearing,  bill  dis- 
Eiissed  as  against  one  trustee,  and  amount  and 
particulars  of  trust  fund  direct^^  to  be  ascerteined. 
Nothing  was  said  about  wilful  default,  nor  did  the 
trustee  ask  that  bill  might  be  dismissed  as  to  wilful 
default  Master  made  his  report,  which  stated 
certain  facts,  and  referred  to  certain  document^ 
from  which  it  was  aUeged  that  it  would  appear 
that  there  had  been  wilful  default  At  the  hMriiig 
upon  further  directions,  decree  made  referring  it 
to  the  Master  to  inquire  whether  teusAee  "  cwild 
with  due  diligence,  and  without  wilful  neglect  or 
default,  have  received "  q^ore  than  a  particular 
stated  fund,  but  upon  appeal  it  was  heU,  that 
direction  as  to  vnlfiil  default  should  be  struck  out 
of  decree.  As  a  general  rule,  in  order  to  obtaia  a 
direction  for  inquiry  as  to  wilful  default  against 
an  executor  or  trustee,  the  bill  most  allege  a  case, 
prar  for  it,  and  one  case  at  least  murt  be  proved ; 
and,  senblej  that  if  from  admission  or  proof  a  sus- 
picion arises  whether  wilful  default  has  or  not  been 
committed,  and  it  appears  likely  that  further  cri- 
dence  can  be  obtained,  the  Court  ought  to  direct 
an  inquiry  short  of  directing  wilful  default,  but  in 
such  a  waj  as  to  call  defendant's  attention  to  it, 
with  the  view  to  ground  thereon  a  new  order,  at  a 
future  stage,  directing  an  inquiry  as  to  wilful 
default    Coope  v.  Carter,  570 

—  Case  in  which  an  unauthorised  managcmeBt  of 
trust  estate,  concurred  in  by  the  cutmis  qm  trust 
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and  nnetioned  by  the  Coortp  and  whish  hftdprored 
beneficud  to  the  tnut  estate,  wm  oonadered  as 
binding  on  the  cestuis  que  irud,    NwU  t.  FtnJt,  ex 

parte  Fletcher,  bl^ 

—  Section  32.  of  13  &  14  Vict  c  00.  appUcable 
to  case  where  all  original  tmatees  had  diadaimed. 
Tyler  t  Trusts,  16 

—  Qwtre,  whether,  under  section  7.  of  the  Trustee 
Act,  1850,  real  estate  can  be  ordered  to  go  to  uses 
to  bar  dower  in  fayour  of  the  cestui  que  irusL  In 
re  Howard,  437 

—  A  morteage  in  fee  was  naade  of  real  estate. 
Mortgagor  med,  having  devised  estate  to  an  infitnt, 
A  claim  of  foreclosure  was  filed  bv  mortgagee 
against  iniant,  and  an  order  for  safe  was  made 
therein.  Petition  for  a  vesting  order,  under  seo* 
tion  7.  of  Trustee  Ad,  1850,  dismissed  as  unneoes- 
saiy.    In  rt  Williams,  437 

—  Declaration  of  Trust    See  WUl. 

—  Besulting  tnist  for  next-of-kin.    See  Will. 

—  And  see  Alienation.  Deed.  Devise.  Limita- 
tions, Statute  of.  Lunacy.    Payment  out  of  Court 

—  Seal  estate  was  vested  in  a  trustee  in  fee  for  a 
party  for  life,  with  remainder  to  her  children 
eaually.  Children  took  life  estates  only,  all  words 
oi  limitation  being  omitted.  Recitals  will  not  be 
allowed  to  cut  down  the  clear  effect  of  the  opera- 
tive part  of  a  deed.    MoUiday  v.  Ovtrion,  768 

—  Trustee,  at  request  of  cestui  ^ue  trust,  a  married 
woman,  who  was  entitled  for  life  to  dividends  of 
i,0O0L  consols,  sold  out  trust  fund,  and  invested  it 
upon  railway  debenture.  Upon  suit  by  her  to  have 
fund  re*inve&ted  in  stock,  it  was  held,  that  trustee 
must  replace  stock  and  account  for  dividends  as  if 
it  had  not  been  sold ;  no  costs  given  on  either  side ; 
and  costs  of  parties  entitled  in  remainder  paid  by 
plaintiff.    Mant  v.  Leiih,  719 

—  Trustee  of  marriage  settlement,  who  allowed 
350/.  to  remain  in  hands  of  trading  firm  for  period 
exceeding  fifteen  years  after  death  of  tenant  for 
life,  but  who  eventually,  and  before  bill  filed,  paid 
principal,  with  5/.  per  cent  interest^  was  held  liable 
to  account,  witli  annual  rests,  aud  also  to  costs  of 
suit    Jones  v.  Foxall,  725 

—  Testatrix,  by  her  will,  gave  2,000/.  stock  to  two 
trustees,  in  trust  for  plaintiff,  and  after  making  her 
will,  she  expressed  her  intention  of  giving  a  further 
sum  of  2,000/.  to  plaintiff  upon  the  same  trusts. 
One  trustee  died  during  life  of  testatrix :  surviving 
trustee  transferred  two  separate  sums  of  2,000/. 
stock,  at  two  different  times,  into  her  own 
name,  and  gave  plaintiff  a  power  of  attorney  to 
receive  dividends  upon  bota  sums.  There  was 
evidence  to  prove  that  trustee  knew  of  the  desire  of 
testatrix  to  give  second  sum  of  2,000/.  to  plaintiff, 
and  that  trustee  had  expressed  her  intention  of 
carrying  that  desire  into  effect.  Trustee  afterwards 
became  of  unsound  mind.  It  was  held,  that  second 
sum  of  2,000/.  so  transferred  by  trustee  was  suffici- 
iently  impressed  with  a  trust  in  favour  of  plaintiff. 
Gray  v.  Uray,  745 

A,  a  woman,  being  entitled  to  a  bond  debt  due 

to  her  from  B,  by  a  settlement  made  on  her  mar- 
riage, and  dated  in  1829,  assigned  it  to  a  trustee 
upon  trust  for  A.  for  life,  for  separate  use,  with 
remainders  over.  In  1836,  a  part  of  the  debt  was 
paid  to  A.  and  her  husband.  In  1842,  C.  was  ap- 
pointed sole  trustee  of  settlement  In  1848,  A. 
charged  her  life  interest  in  bond  debt  in  favour  of 
D,  by  wav  of  collateral  security  for  a  debt  due 
from  her  husband  to  D.  In  1843,  B.  died,  and  A. 
took  out  administration  to  B.  Bill  by  D.  against 
C.  to  enforce  security,  cluu^ng  him  with  wilful 
default  for  omitting  to  get  in  the  part  of  debt  naid 
to  A.  and  her  husband,  and  residue  of  the  aebt 


doe  from  estate  of  B.  a  not  Uahle,faiid>iU  dls- 
miaed.    TkackweU  v.  Ossrdiuer,  777 

*—  After  a  wife  had  attained  her  mMority,  infor- 
mation was  given  by  her  to  trustees  of  wiU  under 
which  she  was  entitled  to  property,  that  a  bUl 
would  be  filed  against  them  charging  them  with 
breaches  of  trust  and  seeking  an  account.  Trustees, 
after  this  notice,  paid  her  snare  into  court,  under 
Trustee  Act  Upon  petition  for  payment  of  money 
out  of  court,  trustees  were  rsfussd  their  costs. 
1%  re  Waring,  784 

In  cases  where  new  trustees  are   appointed 

under  Trustee  Act,  1850,  real  estates  subject  to 
trust  ought  to  be  conveyed  to  them  by  deed,  and 
vesting  order  ought  only  to  be  resorted  to  when  it 
is  inconvenient  to  obtain  a  eonveyince.  Lan^iorn 
r.Langkom,  860 

—  The  Ooiut  win  not,  under  the  Trustee  Act, 
order  removal  of  trustee  merely  on  ground  of  his 
having  gone  out  of  the  jurisdiction.  In  re  Mais, 
875 

A  sum  of  money  having  been  paid  into^^court 

under  Trustees  Belief  Act,  a  petition  was  presented 
by  tenant  for  life  for  payment  of  oividends. 
Corpus  of  fund  not  liable  to  bear  costs  of  i4>plica- 
tion.    BanffUy's  Trust,  875 

Usury — It  is  not  usury  to  receive  interest  on  a  mort- 
gage debt  secured  on  real  estates  at  5/.  per  cent 
per  annum  from  a  day  anterior  to  the  day  of  actual 
payment  of  the  prindpal,  if  from  delay  not  ooca* 
sioned  by  the  mortgagee  the  payment  ot  the  prin- 
cipal is  postponed,  and  if  it  was  the  bond  JUU 
intention  of  the  parties  to  have  paid  and  received 
the  principal  on  the  day  fh>m  which  the  interest 
is  reserved;  and  d  fortwri,  if,  under  the  oiremn- 
stances,  less  than  the  legal  amount  of  interest  has 
been  paid.    Long  v.  St^^,  521 

—  See  Friendly  Society. 

Vendor  and  Purchaser — Real  estate,  including  pro- 
perty in  possession  and  in  reversion,  put  up  for 
sale  by  anction  in  lots,  under  condition  that  vendors 
should  confirm  Master's  report  of  purchases  on  or 
before  the  25th  of  December  1849,  and  tbat,  on  or 
before  that  day,  each  purchaser  should  pay  his 
purchase-money  into  court,  or  pay  interest  on  it  at 
5/.  per  cent  from  that  day.  Through  default  of 
vendors,  Master's  report  was  not  confirmed  until 
August  1851.  On  motion  that  purchaser  of  a  re- 
version should  pay  purchase-money  into  court 
with  interest  from  the  25th  of  December  1849, 
ordered  accordingly.     Wallis  v.  Sard,  717 

Bill  by  solicitor  against  his  client  for  specific 

performance  of  contract  for  sale  by  auction  dis- 
missed, with  costs ;  purcbase  being  made  by  soli- 
citor (who  had  conduct  of  sale)  whilst  his  client 
was  a  minor,  and  sale  not  having  been  conducted 
with  due  renrd  to  interests  of  client  or  protection 
of  estate.  Solicitor  for  vendor,  bidding  in  person 
at  sale  on  his  own  behalf,  is  bound  to  state  that  fact 
publicly,  in  order  to  exclude  inference  that  he  is 
bidding  on  bebalf  of  estate.  A  reserved  bidding  Is 
proper  in  case  of  sale  of  infant's  estate ;  but  where 
there  is  no  reserved  bidding,  tbat  fact  should  be 
publicly  stated.    CuMs  v.  Salmon,  750 

Leasehold  property  put  up  for  sale  with  condi- 
tion that  lessor's  title  would  not  be  shewn  and 
should  not  be  inquired  into.  In  inquiry  as  to  title 
in  a  reference  to  Master,  purchaser  shewed  that 
lessors  were  a  canal  company,  and  that  company 
had,  under  their  act,  power  of  selling  the  property, 
but  not  power  of  leasing  it.  Purchaser  was  pre- 
cluded oy  conditions  of  sale  from  taking  that  ob- 
jection to  tiUe.    Uume  v.  BenUey,  76o 
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VtndoT  amd  Pwr^ater  (oontlniied)— A.  rigned  tha 
mud  Agreement  for  vorobaae  at  an  MietioD,  and 
alBo  memorandum  that  he  had  porchaaed  as 
trustee  for  B,  who  was  present  and  paid  de- 
posit. The  abstract  of  title  was  sent  to  soli- 
citor, bnt  whether  he  acted  for  A.  or  B,  or  both, 
was  disputed,  and  was  afterwards  sent  by  vendors 
to  B.'8  solicitor.    On  bill  filed  by  yendors  against 

A.  and  R  for  specific  performance,  A.  stated  as 
aboTe,  bnt  B.  stated  that  he  had  bought  the  pro- 
perty as  sub-purchaser  from  B.  The  contract 
nayin^  been  entered  into  by  the  vendors  with  A, 
bill  dismissed  as  against  B,  but  A.  not  bound  by 
any  communications  or  proceeding  which  had  taken 
place  as  to  title  or  otherwise  between  vendors  and 

B.  Chadviek  v.  Made%,  878 

Under  contract  to  sell  copyhold  estate  and 

timber  upon  it,  at  a  certain  price  for  the  estate, 
and  an  additional  price  for  the  timber,  aocordiqg 
to  the  amount  at  which  the  timber  may  have  been 
previously  valued  for  purpose  of  sale,  vendor  not 
bound  to  shew  any  licence,  custom,  or  grant  to  sell 
or  cut  the  timber.    Croue  v.  Keene,  w2 

— ~  Where  there  is  one  entire  contract  for  sale  of 
intermixed  freehold  and  oopvhold  lands  and  of 
timber  on  both  lands,  and  vendor  stipulates  against 
distinguishing  freeholds  from  copyholds,  the  title 
to  the  timber  follows  the  land,  and  the  purchaser 
cannot  insist  upon  the  timber  growing  on  the  copy- 
holds being  distinguished  from  that  growing  on 
the  freeholds,  although  the  price  for  the  timber 
Is  in  addiUon  to  that  for  the  land.  Cfroue  v.  Xav- 
rence,  889 

— —  See  Ship  Registry. 

VoluiUary  Xttignment — Assignee  of  debt  under 
voluntuy  assignment,  filed  claim  against  represen- 

,  tatives  of  decessed  debtor  and  assignor  for  pay* 
ment  of  debt  or  administration  of  debtor's  estate. 
PlaintiiF  no  equity,  and  claim  dismissed.  SewM 
V.  Moxty,  824 

TToj^d— Several  persons  were  entitled  successively  to 
life  estates  in  real  property  limited  in  strict  settle- 
ment: they  became  bankrupt,  and  their  assignees 
cut  down  timber  left  for  ornament  and  shelter. 
Upon  bill  filed  on  behalf  of  H.  L.  then  first  tenant 
in  tail  in  existence,  who  was  an  infant,  assignees 
were  ordered  to  bring  the  money  into  court;  this, 
with  accumulations,  amounted  to  26,188/.  2f.  \0d. 
Two  of  the  tenants  for  life  died  without  issue; 
H.  L.  attained  twenty-one,  and  being  still  first 
tenant  in  tail,  and  entitled  to  first  estate  of  inheri- 
tance, he  presented  petition  for  payment  to  him  of 
fund  and  accumulations:  which  were  ordered  to 
be  transferred  to  him.    Lutkingtio%  v.  JBoldero,  id 

— -  See  Church. 

Watercouns — A  person  may  by  long  user  acquire  a 
right  to  water  of  a  str^m  free  firom  pollution, 
though  he  may  have  no  proprietorship  in  the  stream, 
and  may  acquire  a  rignt  to  pour  polluted  matter 
into  a  stream  as  against  all  new  comers.  Wood  v. 
Sutcliffe,  263 

Will — upon  construction  of  which  it  was  held  that 
annuities  payable  out  of  interest  and  dividends  of 
money  in  the  funds  had  no  priority  over  legacies, 
but  annuities  and  legacies  must  abate  rateablv; 
and  that  the  annuities  were  not  chargeable  on  the 
corpus.    Miller  v.  ffuddUstofUt  1 

— —  Gift  to  "  the  husbands  of  my  daughters"  con- 
strued to  mean  the  individuab  whom  testatrix 
knew  as  the  then  husbands.    BryarCt  Truit,  7 

Testator  by  will  disposed  of  nis  own  property, 

and  then  by  virtue  or  a  power  in  his  marriage 
settlement,  appointed  trust  property  among  six  of 
his  childrtn^  %omUuUm,  in  equal  shares,  and  re- 


quested Ihem  "not  to  sink  into  or  spend  their  re- 
spective shares,  bnt  to  leave  the  same  for  the  benefit 
<n  their  remctive  children,  and  if  any  of  them 
have  no  children  then  to  leave  Che  seme  so  thst 
their  share  may  go  in  the  same  way  as  mvgeneial 
estate  and  effects  are  limited."  These  wonufonocd 
no  part  of  the  appointment ;  bnt  were  inetmastent 
witn  the  power.  No  trust  raised  for  the  gnnd- 
children ;  no  case  of  election  arose ;  and  cUldrai 
entiUed  to  their  shares  absolutely.  BUekd  v. 
Lamb,  46 

Testator  gave  residue  of  his  property,  both  ml 

and  pereonal,  to  his  son  Matthew,  his  lieics,  ezeeo- 
ton,  administrators  and  assigns,  with  proriso  thst 
In  case  his  son  Matthew  should  die  without  leariag 
any  lawful  issue  of  his  body,  such  part  of  reriduiy 
eetakte  as  might  be  in  the  nature  of  freehold,  ihovld 
at  his  death  be  divided  into  two  equal  parts,  one 
half  part  whereof  he  gave  to  his  son  Charles  and 
the  other  half  to  bis  daughter  FraaoesL  TMator'i 
son  Matthew  took  an  estate  in  fee  in  freehoMi, 
with  an  executory  devise  over  to  take  effect  in 
event  of  his  dying  without  issue  living  at  his  death. 
Sx  parte  Davies,  in  re  WHU,  Sommdl  oMd  Wetf 
mwUh  Rail.  Co.,  135 

Testator,  by  will,  bequeathed  a  policy  of  s■a^ 

ance  on  his  own  life  to  A.  and  B,  upon  uses  of 
letter  signed  by  them  and  himself.  At  date  of  wOI 
there  was  no  such  letter.  Subsequentiy  testator 
addressed  a  note  to  his  executors  and  signed  a 
memorandum,  by  which  he  stated  his  wishes  as  to 
disposition  of  monies  to  be  received  in  respect  of 
policy.  Testator  kept  policy  in  his  possession  until 
Lis  death.  No  trust  created  by  memorandum,  and 
policy  formed  part  of  residue.  Johnson  v.  Ball,  ilO 

—  Trusts,  substituting  issue  for  parent  sfter 
youngest  child  attained  twenty-one  void  for  re- 
moteness ;  trusts  of  estate,  after  death  of  last  ma- 
vlvor  of  children  of  M.  Q,  void  for  remotenea; 
and  trusts  of  produce  of  residue  of  real  ertatei 
directed  to  be  sold  after  decease  of  last  svrriving  child 
of  M.  G.  void  for  remoteness.  Gooek  v.  Ooodk,  2S8 

—  Testator  directed  trustees  to  set  apart  safBdent 
stock  to  produce  7001.  a  year,  and  pay,  among 
others,  an  annuity  of  2O01.  a  year  to  his  brother 
Thomas  for  life,  and  after  his  decease  to  contiDoe 
it  amongst  his  brother's  children  then  living,  in 
eoual  shares,  during  their  lives,  and  at  the  deeesse 
or  any  of  them,  the  stock  from  which  the  2001. 
a  year  arose,  to  be  sold,  and  produce  divided  equally 
amongst  children  of  him  or  her  so  dyin&  ^as 
they  should  severally  attain  twenty-one^  with  is- 
ternt  in  mean  time  to  be  applied  for  their  benefit; 
and  he  said,  '*  I  give  them  vested  interests  therein  ,;* 
and  if  any  of  his  brother's  children  should  at  his 
decease  lie  dead,  and  have  left  iseoe,  soch  issos 
should  be  entitled  amongst  them  to  the  money  tb^ 
would  eventually  have  been  entitled  to  had  their 
parent  outiived  his  brother.  If  any  of  psitiss 
anticipated  the  payment,  or  sold  his  interest^efbre 
due,  it  was  declared  to  be  forfeited,  and  applied  as 
if  such  parties  had  died  before  legacy  feD  due. 
Testator  then  appointed  his  trustees  execntois  and 
residuary  legatees.  23,8332.  6f .  Sd.  was  set  aside 
to  answer  the  7001.  a  year.  Testator^s  brother 
Thomas  died,  leaving  six  children,  of  whom  Richard 
was  one,  living  at  date  of  will,  and  he,  after  decease 
of  his  father  until  his  death,  received  an  annuity 
of  36^  6t.  Sd.,  being  one-nxth  of  200L  a  year. 
Richard  died,  leaving  three  children  surviving,  one 
of  whom  was  bom  in  lifetime  of  original  testator. 
The  children  of  Richard  not  entitied  to  money  r^ 
presenting  the  annuity  to  which  he  was  entitled. 
It  fell  mto  testator^s  itsiduarf  estate.  (TmaMotf 
r.Itobtris,  262 
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—  Testatrix  by  will  gave  to  8.  P,  whom  she  ap- 
pointed her  sole  executrix,  SfiOOl.,  and  like  sum  of 
3,000/.  in  addition  for  the  trouble  she  would  have 
in  acting  as  executrix ;  and  she  gave  aH  the  residue 
of  her  personal  estate  to  S.  P,  her  executors,  ad- 
ministrators and  assigns,  *'  well  knowing  that  she 
wUl  make  a  good  use  and  dispose  of  it  in  a  manner 
in  aoeordanoe  with  my  riews  and  wishes.**  Among 
the  papers  of  testatrix  were  found  some  memoran- 
dums in  writing  made  since  1  Will.  4.  c.  40.  and 
unattested,  specifying  certain  charitable  and  other 
bequests  which  testatrix  desired  to  be  made,  one 
of  which  was  addressed  to  S.  P.  S.  P.  by  her 
answer  denied  aU  knowledge  of-  the  "  riews  and 
wishes'*  of  the  testatrix  preriously  to  her  death. 
8.  P.  not  tiJce  residue  beneficially,  but  a  trustee 
for  next-of-kin.  Qtugre—if  the  unattested  papers 
were  admissible  in  eridence  to  explain  intentions 
of  testatrix.    Briggt  t.  Penny,  265 

—  Under  beauest  for  all  and  CTery  the  "issue**  of 
E.  tiring  at  aecease  of  her  and  her  husband,  but 
if  any  of  issue  of  £.  should  die  in  tifetime  of  surri- 
Tor  of  E.  and  her  husband  leaTing  issue,  the  issue  of 
such  inue  so  dying  should  take  the  share  his  parent 
would  hare  been  entitled  to.  "  Issue"  meant  child- 
ren, and  if  the  testator  had  intended  to  express 
descendants,  words  "  issue  of  issue"  would  naTe 
had  no  meaning.    Pope  ▼.  Pope,  276 

—  A  specific  enumeration  of  articles  after  bequest 
to  J.  £*.  K.  of  "  all  and  eyerything  I  die  possessed 
of,**  followed  by  declaration,  "  I  leave  ererythinff 
I  die  possessed  of  to  J.  E.  K.  for  her  entire  ana 
sole  use  and  benefit,**  is  a  general  residuary  bequest. 
In  re  Kendall,  278 

—  Testator  gave  25,000Z.  upon  trust  to  pay  the 
income  to  his  daughter  for  life,  and  after  her  death 
to  pay  the  cai>ital  to  the  children  of  his  daughter 
eaually,  on  their  attaining  twenty-one ;  the  interest 
01  their  shares  until  their  becoming  entitled  to 
the  principal  to  be  applied  for  their  maintenance ; 
and  in  case  any  of  the  children  should  die  before 
being  entitled  in  possession  to  his,  her,  or  their 
shares,  the  shares  of  those  so  dyins  ihonld  go  to 
the  surriYors.  Testator's  daughter  nad  two  child- 
ren liring  at  his  death^  who  li^th  attained  twenty- 
one;  one  of  whom  died  mthe  lifetime  of  her  mother. 
Representatives  of  deceased  child  entitled  to  moieigr 
of  fund.     TaU»'t  Trutt,  281 

—  Testator  bequeathed  interest  of  8,000/.  at  5L  per 
cent,  to  his  daughter  for  tife,  and  after  her  death,  he 

Save  the  8,000«r  in  trust  for  all  the  children  of  his 
aughter,  share  and  share  alike,  to  be  paid  to  sons 
at  twenty-one  and  daughters  at  twenty-one  or  mar* 
riage,  with  interest  in  the  mean  time  on  their 
shares  for  their  maintenance  and  education,  and 
benefit  of  surrivorship,  in  event  of  any  of  said 
children  dying  without  issue.  Testator^s  daughter 
had  five  children  liring  at  his  death,  one  of  whom 
attained  twenty-one  and  died  in  her  lifetime  with- 
out issue.  Representatives  of  deceased  child  en- 
titled to  his  share.     Tribe  t.  Newland,  276 

—  Testator  at  his  decease  left  a  widow  and  three 
children  all  of  whom  attained  twenty*one  and 
Burrived  the  wife.    By  his  will  he  gave  real  and 

Eersonal  estate  to  trustees  "to  tmnner  to  each  of 
is  children  their  share  after  the  death  of  his  wife, 
or  as  soon  as  they  arrived  at  twenty- one  jemn,  but 
if  one  of  the  three  children  should  die  learin^  no 
children,  his  or  her  share  should  be  e<^uany  divided 
between  the  other  two,  and  their  heirs  for  ever." 
One  of  testator^s  children  married^  and  died,  tearing 
no  children,  but  learins  his  wife  surriring.  He 
took  a  vested  interest  m  his  share  of  testator's 
property  not  liable  to  be  defeated  upon  his  after- 


wards driqg  without  leaving  a  child  surriring. 
Sdwarat  v.  Sdwarde,  324 

—  Revocation  of,  as  to  mortgaged  estate,  and  estate 
contracted  to  be  purchased  before  date  of  will,  by 
re-conveyance  of  mortgaged  estate  and  conveyance 
of  purchased  estate  to  uses  to  bar  dower.  Testa- 
tor's heir,  who  claimed  these  estates  by  descent, 
not  put  to  his  election.    Plowden  v.  Hyde,  829 

— -  Testator  bequeathed  all  his  property  to  his 
widow,  her  heirs,  executon,  administrators  and 
assigns,  for  her  sole  benefit,  in  full  confidence  that 
she  would  appropriate  and  apply  same  for  benefit 
of  his  children.  This  a  gift  of  an  estate  for  life 
to  the  widow,  with  power  of  appointment  in  favour 
of  the  children,  witn  gift  in  default  of  appointment 
to  the  children  as  joint  tenants.  Waee  v.  Mallard, 
865 

—  Testatrix  directed  trustees  to  pay  diridends 
ariring  from  personal  estate  invested  at  her  decease 
in  or  upon  any  stocks,  funds,  or  securities  whatso- 
ever, yielding  interest  to  certain  persons  mentioned 
in  her  will.  Testatrix,  at  her  death,  left  a  balance 
in  hands  of  her  banker,  who  was  in  the  habit  of 
allowing  his  customers  interest  upon  the  amount 
standing  to  their  credit  on  a  particular  day  in  the 
year.  This  balance  did  not  come  within  terms 
used  by  testatrix,  but  undisposed  of  by  the  will. 
ArcKibald  v.  HariUy,  890 

—  Testator  bequeathed  all  rents  and  arrears  of 
rent,  with  timber  felled,  and  other  annual  profits 
due  to  him  at  time  of  his  decease,  from  his  Ber- 
wick Hill  estate,  unto  person  or  persons  who  should 
be  entitled  to  the  freehold  "  and"  inheritance  of 
the  eame  estate  in  possession  at  his  decease.  On 
death  of  testator,  nis  brother  became  tenant  for 
life  of  his  estate.  The  words  **  freehold  and  inhe- 
ritance," read  *'  freehold  or  inheritance,"  and  tenant 
for  life  entitled  to  the  rents,  &c.  specified  in  above 
clause.  Also  tenant  for  life  entitled  under  this 
beauest  to  rents  payable  from  last  quarter-day  up 
to  day  of  testators  death,  and  also  to  certain  bncks, 
tiles,  and  brick-earth  being  upon  the  estate  at  death 
of  testator.    StapUton  v.  StapUlon,  484 

—  Testator  bequeathed  to  his  son  William  diri- 
dends, interest  and  annual  produce  to  arise  from 
sum  of  8,000^  8^/.  per  cent.  Bank  annuities  for 
his  life ;  and  after  his  decease  he  gave  said  prin- 
cipal sum  of  8,000/.  to  all  and  every  the  child  or 
children  of  his  said  son,  to  be  equally  dirided  be- 
tween them,  or  if  only  one  child,  then  the  whole 
to  such  only  child,  to  be  paid  on  their  respectively 
attaining  tne  age  of  twenty-one ;  interest  in  the 
mean  time  to  be  applied  for  their  maintenance  and 
education.  Testator  gave  two  further  sums  of 
8,000/.  to  anotlier  son  and  daughter  in  similur  terms : 
and  upon  the  death  of  either  of  his  said  sons  and 
daughter  without  issue,  then  he  directed  interest, 
diridends  and  produce  so  given  to  him,  her,  or 
them  so  dying  to  be  paid  to  the  surrivors  and 
surrivor  in  equal  shares  and  proportiona  Tes- 
tator's son  William  had  one  child  only,  who 
died  an  infant  during  his  father's  lifetime.  Infant 
took  a  vested  interest  in  the  3,000/.,  liable  to  be 
divested  by  the  death  of  his  father  without  leaving 
Issue  living  at  his  death ;  and  that  event  baring 
happened,  sift  over  took  effect  Weitvood  v. 
S<mtkey,  473 

—  Testator  gave  leasehold  house,  let  for  twenty- 
eight  years,  to  trustees  to  pay  rents  and  profits  for 
benefit  of  his  five  children,  wnom  he  named,  or  the 
surrivors  or  surrivor  of  them,  in  equal  shares  and 
proportions,  share  and  share  alike.  The  words 
"  surrivors  or  surrivor^'  referred  to  death  of  any 
of  them  in  his  lifetime  and  the  words  **  share 
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and  share  alike"  referred  to  tiioee  chQdren  who 
should  surviTe  him,  end  created  a  tenancy  in  com- 
mon, and  the  interest  vested  in  the  children  on 
death  of  testator.    Ashford  y.  Hainat,  496 

Will  (continoed)  —  Cases  illnstrating  the  mles 
goreming  the  cases  in  which  one  legatee  in  case  of 
death  is  sabstituted  for  another,  whether  they  are 
prior  legatees  or  legatees  specifically  named,  or 
whether  it  is  one  of  a  class  to  be  ascertained. 
CouUkurtt  ▼.  Carter,  555,  and  Ive  y.  King,  560 

— —  An  estate  was  settled  to  such  uses  as  W.  D,  a 
feme  covert,  should  by  deed  or  will  appoint.  W.  D. 
oeTisedthe  estate  to  K.  D,  her  husband,  with  power 
to  sell  and  dispose  of  the  same,  and  to  raise  anysom 
or  sums  of  money  thereon  by  mortgage  or  other- 
wise as  he  should  think  proper,  but  with  this  pro- 
riso.  "  Provided,  and  these  presents  are  upon  this 
express  condition,  that  Buch  part  of  all  and  every 
sum  and  sums  of  money  as  aforesaid  raised  by  the 
■aid  R.  D,  either  by  sale  or  mortgage,  as  shall  be 
unexpended  at  my  (his)  decease  shul  be  charged 
upon  the  houses  belonging  to  the  said  R.  D,  sitmtte 
at,  &c.,  to  be  dispos^  of  immediately  after  the 
decease  of  the  said  R.  D ;  that  is  to  say,  that  that 
sum  shall  be  paid  to  my  four  nieces,  share  and 
share  alike/'  And  in  case  the  estate  should  not  be 
mortgaged  to  its  full  value,  the  testatrix  devised 
the  reversion  to  her  said  four  nieces ;  and  in  case 
the  estate  should  not  be  sold  or  mortgaged  by 
B.  D,  she  devised  the  same  to  her  four  nieces,  and 
their  heirs,  as  tenants  in  common.  R.  D.  mort- 
gaged the  estate,  and  died  without  having  made 
any  charge  of  the  mortgage-money  or  any  part 
thereof  upon  his  houses.  This  condition  not  a 
condition  precedent,  Mid  the  mortgages  made  by 
R.  D.  valid.  Wattins  v.  Williami,  ffaverd  v. 
Davie,  601 

— >—  Testator  directed  trustees  to  pay  the  interest  of 
1,000^.  to  A.  for  life,  and  after  her  death,  to  divide 
the  principal  between  the  child  and  children  of  A, 
and  if  there  should  be  only  one  child,  then  the 
whole  to  such  child,  to  be  a  vested  interest  or 
vested  interests  on  their  respectively  attaining  the 
age  of  thirty  years,  and  directed  that,  if  any  child 
should  die  under  thirty  years,  without  lawful  issue, 
the  share  of  him  or  her  so  dying  should  go  to  the 
survivors  or  survivor,  and  Mcome  vested  at  the 
same  time  as  their  original  shares.  B,  one  of  the 
children  of  A,  died  in  the  lifetime  of  A.  under 
thirty  years  of  age.  The  gift  to  B.  as  one  of  the 
chilcuen  of  A,  a  valid  bequest,  and  the  gift  over  on 
death  of  B.  without  issue,  void  for  remoteness,  and 
therefore  the  representatives  of  B.  entitled  to  a 
share  of  the  fund.    Taylor  v.  Frobisker,  605 

•— —  Testator  bequeathed  all  his  property  of  what- 
ever description  to  his  wife,  her  executors,  admi- 
nistrators and  assigns,  to  and  for  her  and  their  own 
use  and  benefit,  upon  the  fullest  trust  and  confi- 
dence reposed  in  her  that  she  would  dispose  of  the 
same  to  and  for  the  joint  benefit  of  herself  and  his 
children.  Widow  entitled  to  have  entire  residuary 
property  trusferred  and  paid  to  her  for  her  own 
use  and  benefit    Webbr.  WooUs,  625 

Testator,  a  mortgagee  in  fee  of  real  estate, 

gave  and  bequeathed  to  A.  all  his  monies,  securi- 
ties for  mon^,  and  all  his  goods,  diattels,  personal 
estate  and  eftecte  whatsoever 'and  wheresoever,  to 
hold  to  A,  his  executors,  administrators  and  as- 
signs, he  pimng  thereout  all  his  debts.  The  legal 
estate  in  the  mortgaged  property  passed  to  A. 
Kiwis  Estate,  673 

— —  Testator,  a  mortgagee  in  fee  of  real  estate,  gave 
and  bequeathed  to  A.  and  B.  all  and  singular  his 
household  furniture,  goods,  plate,  liiien,  and  uten- 


sils whatsoever,  and  all  and  every  other  his  goods 
and  chattels,  stock-in-trade,  monies,  debts,  and 
securities  for  money,  and  all  and  every  other  his 
personal  estate  and  effects  whatsoever  and  where- 
soever, upon  trust  te  get  in  his  debts  and  to  sell  his 
personal  estate,  and  hold  the  money  arinng  there- 
from upon  the  trusts  therein  mentioned.  Under 
these  words,  the  legal  estate  in  the  mortgaged  mo- 
per^  passed  to  the  trustees.  Waller  e  Krtaie,  674 

—  Testator,  by  his  will,  bequeathed  all  the  residue 
of  his  real  and  personal  estate  to  his  executors,  upon 
trust  to  pay  his  wife  the  income  and  profits  thereof, 
BO  long  as  she  should  continue  his  widow.  A  part 
of  personal  estate  of  testator,  at  his  death,  con- 
sisted of  a  debt  of  12,000^.  payable  by  annual  in- 
stalments of  1,5001.,  with  interest  at  5L  per  cent 
from  the  death  on  the  debt  or  such  part  as  for  the 
time  being  should  remain  unpaid.  Tenant  for  life 
entitled  to  4^  per  cent  on  debt  or  such  part  as 
should  remain  unpaid,  and  the  other  12  per  cent 
to  be  invested  for  benefit  of  tenant  for  life  and 
those  entitled  in  remainder.  Meyer  v.  Simoiuon, 
678 

—  Testator  devised  real  estate  te  A.  in  fiee,  charged 
with  an  annuity  to  B.  for  life,  and  directed  that 
after  death  of  B,  estate  should  be  charged  with 
payment  of  1002.  a-piece  to  X,  Y.  and  Z,  and  that 
the  same  should  be  paid  to  them  respectively  within 
nx  calendar  months  after  death  of  B,  or  such  of 
them  as  should  be  then  living.  X.  died  in  lifeiune 
of  B.  Legacy  to  X.  had  not  vested,  and  was  not 
payable  to  his  representatives.  Ooodwtan  v. 
Drury,  680 

—  Testator  directed  three  trustees  to  raise  fmnd 
sufficient  to  pay  annuity  to  one  of  them,  and  gave 
power  to  resort  to  residue  if  the  fund  should  become 
deficient  Trustees  invested  more  than  enowh  on 
mortgage,  and  on  mortgage  being  paid  off,  the 
annuitant  (a  trustee)  received  the  money,  and  mis- 
applied it  Annuity  had  been  asngned,  and  the 
asrignment  recited  the  appropriation.  Purchaser 
filed  hill  against  all  the  trustees.  It  was  held,  that 
tiiere  had  been  an  appropriation :  that  recital  was 
binding  on  purchaser  as  to  appropriatioa,  and  that 
he  had  no  claim  upon  residue.  ^meU  v.  Sh^fieid, 
692 

—  Residue,  including  railway  shares,  bequeathed 
to  certain  persons  for  their  lives,  and  after  decease 
of  survivor  to  religious  societies.  It  was  held,  that 
railway  shares  must  be  sold  and  produce  invested 
in  sto^.     Thornton  v.  EUis,  714 

—  Testator  gave  his  freehold  estate  and  *  oroperty 
whether  rea^  or  personal"  to  M.S.  for  life, and 
after  her  decease  he  gave  all  his  said  freehold 
estate  and  property  to  S.  H.  and  his  wife  for  their 
lives,  and  after  their  decease  he  gave  all  his  said 
freehold  property  to  their  children  in  fee  nmple ; 
but  in  case  none  should  attain  twenty^^me,  he  gave 
his  freehold  estate  and  property  to  W.  M.  in  fee 
simple.  He  charged  his  personal  estate  with  pay- 
ment of  several  legacies,  and  tlie  residue  of  what 
he  should  die  possessed  of  was  to  become  the  pr^ 
perty  of  M.  S.  M.  9.  entitled  to  the  personal  estate, 
and  8.  H.  his  wife  and  children  took  no  interest 
in  the  personal  estate.  ffoUingmorthY,  SkaketkafL 
Andrews  v.  Shaieshafl,  722 

—  A.  devised  freeholci  and  leasehold  estates  te  B. 
and  C,  their  heirs,  executors,  administrators  and 
asngns,  with  power  for  R  and  C,  or  survivor  of 
them,  his  heirs,  executors  and  adninistraton,  to 
sell  the  devised  property.  A.  survived  B,  and 
died,  leavmg  C.  his  heii^at-law,  and  having  by  his 
will  devised  all  his  trust  estates  to  C.  arid  D,  and 
appointed  them  his  exccntora    Neither  C  akoe. 


CHANCERY. 


XXV 


nor  0.  and  D.  together,  had  the  power  of  selliog 
estates  devised  by  A.     Wilton  v.  Bemieitf  741 

. —  Testator  gave  to  his  wife  all  his  stock  in  trade, 
working  jewellery  and  implements,  and  all  his 
book  debts,  ready  cash,  money  in  the  funds,  bills, 
bonds,  notes,  or  other  securities  whatsoeTer,  for 
her  life,  if  she  should  so  long  continue  his  widow ; 
but  at  her  death,  or  second  marriage,  he  gave  the 
said  stock  in  trade,  monies,  debts  and  assets,  and 
also  all  his  household  furniture,  to  be  equally 
divided  among  the  children  he  then  had,  or  might 
thereafter  have.  But  in  case  his  wife  should  not 
marry  again,  then  testator  bequeathed  to  her,  all 
and  every  his  personal  estate  and  effects  whatso- 
ever for  her  life,  and  same  to  be  equally  divided 
amongst  such  of  his  children  as  should  be  living  at 
her  decease,  share  and  share  alike.  It  was  held,  uiat 
first  clause  in  vrill  was  not  intended  to  be  a  spedfio 
beouest,  and  the  last  a  residuarr  bequest ;  but  that 
botn  clauses  were  intended  to  deal  with  the  whole 
property,  and  were  applicable  to  different  events : 
the  first  applying  to  testator's  widow  marrying 
again,  the  latter  to  her  dying  without  marnrins 
again,  and  the  latter  event  Ming  the  one  which 
happened,  the  children  living  at  her  death  became 
entitled,  to  exclusion  of  the  representatives  of 
those  who  had  died.     Wtagint  v.  wiffgina,  742 

-— ~  Testator  after  giving  erections  for  maintenance 
and  education  of  nis  sons  M.  and  N.  during  their 
minorities,  declared  that  when  they  should  have 
attained  twenty-one  vears,  his  trustees  should  pay 
the  then  residue  of  nis  estate  unto  his  two  sons, 
prorided  that  they  should  be  in  the  opinion  of  his 
trustees,  of  competent  understanding  to  take  due 
care  tiiereof.  H.  and  N.  were  both  lunatic  at 
time  of  their  attaining  their  majority.  Qualifica- 
tion as  to  sons  being  of  competent  understandinff 
not  make  gift  to  them  conditional,  and  testator^ 
estate  Tested  in  them  absolutely.  Wright  v.  Wright, 
776 

—  Testator  directed  investment  of  personal  estate 
sufficient  to  pay  2L  a  week  to  J.  W,  during  his  life ; 
and  alter  his  death,  capital  to  fall  into  residue. 
He  directed  that  when  his  youngest  child  attained 
twenty-one,  residue  of  his  personal  estate  should  be 
dirided  eoually  among  his  (testator's)  children, 
except  J.  W.  and  in  like  manner,  on  the  death  of 
J.  W,  to  divide  fund  invested  for  annuity  among 
all  testator's  other  children  then  living,  and  issue 
of  such  as  were  then  dead,  e<pally.  Residue  was 
inverted,  and  was  not  sufficient  for  payment  of 
annuity.  Annuitant  entitled  to  his  annuity  in 
full,  and  to  have  arrears  and  future  payments 
made  good  by  sale,  firom  time  to  time,  of  capital  of 
appropriated  fund.    Wright  v.  CaUendir,  787 

' Testator  gave  to  trustees  a  sum  of  money  on 

nnal  trust  ror  investment,  and  directed  them  to 
pay  income  to  A.  for  life,  and,  after  his  death,  to 
diride  principal  between  children  of  A.  who  should 
be  living  at  time  of  his  (A.'s)  death,  and  issue  of 
such  as  shiMild  be  then  dead,  leaving  issue,  so  that 
ismie  of  such  child  so  dyins  should  take  pi^  which 
their  deceased  parent  woiud  have  taken  if  living, 
to  be  paid  to  such  children  and  issue,  upon  their 
attainmg,  and  in  case  they  should  live  to  attain, 
twenty-one.  A.  had  a  child  B,  who  died  in  his 
lifetime,  leaving  four  children.  Two  of  these 
children  died  in  their  infancy,  in  lifetime  of  A. 
Glass  to  take  was  all  the  children  left  by  B,  and 
the  gift  vested  absolutely  in  all  those  children. 
Barker  v.  Barker,  794 

— —  Testator,  by  his  will,  gave  to  A,  a  married 
woman,  annuity  for  life  for  separate  use,  and  by 
codicil,  gave  to  A,  in  addition  to  legacy  mentioned 
in  his  wfl],  the  sum  of  800f.    No  legacy  had  been 
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given  to  A.  by  will.    A.  entitled  to  900L  for  her 
separate  use.      Warwick  v.  Hawkins,  796 

—  Where  real  estate  is  contracted  to  be  purchased, 
and  purchaser  then  makes  a  will  derising  all  his 
real  estate  which  he  had  contracted  to  buy,  and 
subsequently  takes  conveyance  to  ordinary  uses 
to  bar  dower,  convmnoe  operates  as  revoca- 
tion of  devise  of  tnis  estate.  Where  estate 
stood  limited  to  ordinaij  uses  to  bar  dower,  and 
owner  mortgaged  it  in  fee,  with  proriso  that  on 
payment  estate  should  be  conveyed  to  mortgagee, 
nis  heirs,  appointeesi,  or  assisiis,  or  to  such  uses  as 
he  or  they  should  direct,  and  then  made  his  will, 
devising  all  his  real  estate  upon  trust  for  sale,  and 
afterwuds  mortgagee  reconveyed  to  mortgagor  to 
ordinary  uses  to  bar  dower,  it  was  held,  reversing 
decree  oelow.  that  re-conveyance  was  not  revo- 
cation of  will  aa  to  this  estate.  Plowdtti  v.  Hyde, 
796 

—  Testator  gave  residue  of  his  estate  to  trustees 
upon  trust  to  pay  diridends  of  1,500{.  oonsols  to 
A.  for  life,  and,  after  his  death,  to  diride  diridends 
equally  between  E.  B.  and  F.  R,  and  surrivor  of 
them.  Testator  gave  all  the  residue  of  his 
estate  to  E.  B.  for  life,  with  remainders  over. 
F.  R.  died.  It  was  held,  that  E.  B.  was  entitled  only 
to  life  estate  in  the  1,60(M.  consols,  and  not  to  the 
principal.  Testator  gave  residue  of  his  real  and 
personal  estate  to  trustees  upon  trust  to  pay  lesa- 
des,  and  then,  as  to  all  residue  of  his  freehdd, 
copyhold  and  leasehold  estates,  and  all  other  his 
effects,  upon  trust  to  pay  diridends,  interest,  rents, 
profits  and  annual  produce  to  his  wife  for  her  life. 
Testator  at  his  death  was  possessed  of  leaseholds^ 
shares  in  companies  and  Dutch  bonds.  It  was  held, 
that  widow  was  entitled  to  eigojment  of  leaseholds 
in  specie,  but  not  of  shares  or  Dutch  bonds.  Tes- 
tator directed  his  debts  to  be  paid,  and  gave  all  his 
real  and  personal  estate  to  trustees  upon  trust  to 
pay  certain  legacies,  and  then  declmd  certain 
trusts  of  residue  of  his  estates.  Personal  estate 
primary  fund  for  payment  of  debts  and  legacies ; 
and  real  estate  only  charged  with  them  as  sub- 
sidiary fond.    Blann  v.  Bdl,  811 

—  Testator  appointed  A.  and  B.  to  be  his  execu- 
tors, to  receive  all  monies  in  his  possession,  or  due 
to  him  at  his  death,  to  be  invested  in  the  funds  or 
otherwise  on  security^  and  interest  thereof  to  be 
paid  to  his  wife  for  life,  and  after  her  death  the 
monies  to  be  divided  between  his  two  nieces.  Tee- 
tator  had  at  lus  death  only  a  small  balance  at  his 
bankers,  and  1.200^.  consols.  Consols  were  dis- 
posed of  by  will  under  term  of  monies.  WaiU  v. 
Comha,  814 

—  Testator  recited  in  his  will  that  he  had  nine 
children,  whom  he  named  and  described,  and  be 
bequeathed  the  income  of  his  estate  to  his  wife 
for  life;  and  after  her  death,  the  capital  to  be 
dirided  among  his  children  bv  his  wife  then  living, 
and  issue  of  them  who  should  be  then  dead.  Van- 
oua  other  trusts  were  declared  by  the  will,  and 
among  them  that  trustees  should  pay  interest 
during  life  of  such  of  his  **  sud  childrni'^  as  should 
be  a  &ughter  in  a  particular  manner.  One  of  the 
daughters  was  ill^timate: — Held,  (Lord  Cran- 
worih  laying  great  stress  on  the  latter  clause,  but 
the  Lord  Chief  Justice  oonsiderins  the  will  suffi- 
cient without  it,)  that  intention  of  testator  was  on 
the  will  manifest  that  illegitimate  daughter  should 
take  a  share  with  the  legitimate  children.  There 
is  no  inflexible  general  rule  that  illegitimate  child- 
ren cannot  participate  in  a  gift  to  cmldren.  Owen 
T.  Bryant,  860 

—  See  Administration  of  Estate.  Alienation. 
Annuity.    Legacy.    Power.    Power  of  Sale. 
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Willi  Ad,  1  &  2  Vict.  0.  26. 8.  27.    See  Power. 

Winding-up  AcU— Member  of  proviBional  committee 
of  projected  railway  eompany,  who  after  aa  aban- 
donment of  the  concern  attended  a  meeting,  at 
which,  under  the  impression  that  they  were  per- 
sonally liable,  the  provisional  committee  came  to 
certain  resolutions  as  to  contributions  among  them- 
selves  in  respect  to  expenses  incurred,  and  who 
afterwards  took  an  active  part  in  carrying  out  the 
resolutions— not  liable  as  a  contributory.  In  re 
Direct  Exeter,  Ae.  ItaU.  Co.,  ex  parte  Tanner, 
212 

Members  of  completely  registered  company  are 

not  liable  for  preliminary  expenses,  unless  they 
have  expr^sly  or  impliedly  rendered  themselves 
liable ;  and  bill  of  costs  being  so  framed  that  it  w^ 
impossible  to  distinguish  preliminary  from  subse- 
quent expenses,  the  Master  right  in  allowing  the 
whole  bill  as  a  claim  onlv.  In  re  Independent 
Assur.  Co.,  ex  parte  Terrell,  222 

The  3dth  section  of  11  &  12  Vict,  c  46.  does  not 

?:ive  the  Master  authority  to  exclude  contributories 
rom  meeting  held  for  purpose  of  fixing  a  reserved 
bidding.  In  re  Imperial  Salt  and  AHali  Company, 
224 

A.  signed  a  deed  by  which  he  and  other  parties 

agreed  to  pay  all  expenses  incurred  and  to  be  in- 
curred, with  a  view  to  the  formation  of  a  projected 
railwav  company,  such  expenses  to  be  assessed 
rateably  on  trie  sums  subscribed.  Some  expenses 
were  incurred,  but  the  undertaking  was  abandoned, 
and  the  company  ordered  to  be  wound  up.  The 
Master  made  a  list  of  contributories,  in  wnich  all 
parties  to  the  8ubscTii>tion  conttact  were  included. 
It  appeared  that  a  suit  and  an  action  were  in  pro- 
secution by  and  against  the  official  manager,  and 
that  the  official  manager  had  no  assets  in  hand,  and 
that  it  was  necessary  that  some  funds  should  be 
supplied.  The  Master  made  a  call  on  all  the  sub- 
scribers  to  subscription  contract.  This  was  re- 
sisted by  some  subscribers  on  the  ground  that  the 
managing  committee,  who  were  mcluded  in  the 
list  of  contributories,  had  received  Urge  sums 
which  they  had  not  accounted  for.  and  that  these 
sums  ought  in  the  first  instance  to  be  obtained  and 
u>plied.  In  answer  to  this,  evidence  was  given 
that  the  persons  forming  this  committee  were  not 
in  solvent  circumstances.  Under  all  these  circum- 
stances. Master  had  authority  to  make  the  call,  and 
had  properly  exercised  his  discretion  in  making  it. 
In  re  London  and  Btrmingham  Extemion  and 
Northampton^  Ac.  Rail.  Co.,  ex  parte  Oay,  284 

—  An  association  was  provisionally  registered, 
but  no  deed  of  settlement  executed,  and  it  waa 
ordered  to  be  wound  up.  Master,  by  his  report^ 
found  that  the  only  contributories  were  provisional 
and  managing  committee-men,  who  had  agreed  to 
take  shares,  and  thereby  became  liable  equally 
among  them  to  expenses  of  forming  the  concern 
and  to  expenses  of  its  being  wound  up ;  that  greater 
part  of  expenses  had  been  paid  by  means  of  calls 
and  other  payments :  but  for  paying  all  remaining 
expenses,  costs  of  winding  up,  &c.,  which  he  esti- 
mated at  a  certain  sum,  money  must  be  raised  by 
a  call  of  60/.  on  each  contributory.  He  accord- 
ingly made  an  order  for  a  call,  dated  same  day  as 
his  report.  Each  contributory  liable  to  pay  the 
call;  principle  on  which  Master  had  proceeded 
correct ;  no  objection  to  call  that  if  all  contribu- 
tories paid,  more  than  sufficient  would  be  raiaed; 
and  it  was  unimportant  whether  liabilities  lioui- 
dated  or  unliquidated.  Also,  the  call,  being  fonnaed 
on  a  report,  which  contributories  had  an  oppor- 
tunity of  questioning,  but  which  they  did  not  ques- 
tion, cottldnot  be  impeached  on  ground  of  invalidity 


of  report.    Ex  parte  DaU,  tM  re  Wdnrhaimption, 
Ac  Hail  Co.,  841 

—  A  person  who  has  only  conditionally  accepted 
shares  is  not  a  contributory  if  condition  could  not 
be  performed.    Ex  parte  Manwaring,  416 

—  Provisional  committee  of  projected  railway 
company  passed  a  resolution  that  fifty  shares 
should  be  offered  to  each  providonal  committee- 
man. A,  a  provisional  committee-man,  applied 
for  fifty  shares.  A.  stated  on  affidavit  tw  no 
reply  was  given  to  his  application,  and  that  he 
never  received  any  communication  respecting  it, 
and  that  he  never  attended  bsxw  meetings,  and  did 
not  pay  anything  by  way  of  deposit  or  calL  No 
evidence  of  any  allotment  of  shares  was  given  in 
opposition  to  A.'s  statement.  A.'s  case  difiexed 
from  UpfiU's  case,  and  he  was  properly  excluded 
from  list  of  contributories.    Ex  parte  Chnway,  461 

—  A.  purchased  fifty  shares  in  banking  company 
from  mrectors.  No  deed  of  transfer  executed,  ss 
required  b^  deed  of  settlement,  but  directors  gave 
him  certificates  of  the  shares,  and  he  received  the 
dividends  on  them  from  time  to  time.  Upon  order 
for  winding  up,  A.  properly  put  cm  the  list  of  con- 
tributories in  respect  ot  these  shares.  A.  purchased 
of  B,  a  shareholder  of  the  company,  thirty  shares. 
No  deed  of  transfer  executed,  as  required  l^  deed 
of  settlement,  but  directors  gave  A.  oertincatBi^ 
and  he  received  dividends  on  them.  Formality 
waived,  and  transfer  complete;  and  A.  properly 

?ut  on  list  of  contributories  in  respect  of  the  sbures. 
ft  re  North  of  Ewjland  Joint-Stock  Bank,  Oo^,  ex 
parte  Bemara,  46o 

—  Costs  of  obtaining  an  act  of  parliament  for 
winding  up  a  company,  are  not  a  charge  agsinst 
the  company,  not  being  authorised  by  deed  of  set- 
tlement or  by  individual  shareholders.  In  rt 
St.  Oeorge  Steam-Packet  Co.,  ex  parte  Cropper,  fiBS 

—  At  meefcine  of  managing  committee  ofprovison- 
ally  registered  railway  companj,  at  which  A.  and 
B.  were  present  as  members,  it  was  retdved  that 
600  shares  should  be  allotted  to  each  member  of 
managing  committee  under  head  of  "resenrcs* 
In  fact  100  shares  only  were  allotted  to  and  ac- 
cepted by  A.  and  B.  respectively,  and  for  that 
number  only  thev  signed  parliamentair  contract 
On  winding  up  of  company, — Held,  that  A.  and& 
were  liable  as  contributories  in  respect  of  lODshares 
only ;  and  not  for  500.  In  re  (hefcrd  and  Woreteler 
and  Chickester  Junction  BaiL  Co.,  ex  parte  Sharp, 
767 

—  A,  a  shareholder  in  joint-stock  company,  was 
made  bankrupt  in  October  1841.  In  November 
1860,  company  ceased  to  carry  on  bnsinesi^  and 
was  shortly  afterwards  ordered  to  be  wound  opi 
Assignees  disclaimed  the  shares.  Master  put  on 
list  of  contributories  the  assignees  of  A,  In  respect 
of  losses  incurred  before  bankruptcy,  and  A,  in 
respect  of  losses  incurred  after  uie  bankruptcy. 
The  Court  ordered  name  of  A.  to  be  ersaed  nom 
list  of  contributories.  In  re  Lhirpoof  JfaruM 
Atturance  Co.,  ex  parte  Grmntkieldt^  77S 

—  An  extraordinary  general  meetbig  of  a  com- 
pany passed  a  resolution  authoriiing  direetoit  to 
purchase  shares  of  any  member  who  wouM  lend 
company  a  sum  of  money  equal  to  purehase^DODcy 
of  his  shares.  The  notice  calling  the  meetiqg  did 
not  state  the  specific  object  of  meeting.  At  sab- 
sequent  general  meeting  directors  were  anthoriaed 
to  give  further  time  to  members  who  had  not  yet 
complied  with  terms  of  the  resohktion.  W.  L. 
then  sold  his  shares  to  a  trustee  for  eompaay  ^p* 
the  terms  stoted  in  the  retelution,  and  med  oenra 
transfer  effected ;  and  directori^  at  inituieB  of  his 
executor,  completed  requisite  fbtmalities  Of  the 
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trmnsfer.  Besolation  of  eztraordliiary  meetiitg 
inTalid  for  want  of  due  notice;  and  subeeqaent 
ratification  inoperatlTe,  as  in  excess  of  powers  of 
Ijeneral  meetioff ;  and  executor  of  W.  L.  retained 
on  list  of  contributories  without  qualification  In 
re  VaU  of  yeath  and  Souih  Wala  Brewery  Joint- 
Stock  Co.,  ex  parte  Lawet,  688 

—  Decision  of  the  Court  below,  19  Law  J.  Bep. 
(ha)  Chanc.  391  a£Binned.  In  re  Borough  of  Mary- 
ie-Bone  Joint-Stock  Banking  Co.,  ex  parU  Busk, 
688 

—  In  July  1849  A.  gave  B,  the  secretary  of  a  joint- 
stock  company,  in  course  of  formation,  a  power  of 
attorney  authorising  him  to  execute  deed  of  settle- 
ment in  the  name  of  A,  for  five  shares.  In  August 
a  correspondence  passed  between  A.  and  B.  to  this 
effect :  A.  desired  to  terminate  all  connexion  with 
the  society;  B.  requested  A.  to  pay  the  calls;  A. 
hoped  directors  would  excuse  him,  and  B.  stated 
that  directors  would  not  release  him.  Nothing 
further  took  place  between  A.  and  B.  In  October 
company  was  completely  registered,  and  B.  exe- 
Cttted  deed  of  settlement  in  tne  name  of  A.  Com- 
pany was  wound  up.  It  was  held,  that  A  had  not  re- 
Toked  power  of  attorney,  and  was  properly  placed 
on  list  of  contributories  of  company,  in  respect 
of  fire  shares.  Whether  A.  could  reroke  the 
power  of  attorney — ^were.  In  re  the  Sea,  Fire,  and 
Life  Aeturanee  Socuty,  ex  parte  Burton,  781' 

—  Directors  of  one  nulway  company  passed  reso- 
lution to  lend  money  to  directors  of  another  com- 
pany on  their  personal  responsibility,  and  money  was 
BO  lent,  and  some  of  the  cUrectors  signed  guarantie 
for  repayment.  Under  order  for  winding  up  com- 
pany, the  directors  of  which  borrowed  the  money, 
claim  was  carried  in  on  behalf  of  lending  company, 
but  was  disallowed ;  and  on  appeal,  it  was  held, — 
affirming  decision  of  Master,— that  where  a  com- 
pany or  association  is  ordered  to  be  wound  up.  Master 
nas  no  jurisdiction  under  order  to  take  cognizance 
of  claim  not  alleged  to  be  due  from  company,  but 
only  from  individual  members  of  it,  and  that  it 
made  no  difference  that  money  was  applied  for 
purposes  of  company.  £x  parte  Wryghte,  in  re 
Oreat  Western  Extension  Atmospheric  JEUmI,  Co., 
807 

—  Joint-stock  company  orerdrew  its  account  with 
its  bankers,  and  was  subsequently  ordered  to  be 
wound  up.  Amount  of  debt  was  disputed,  and 
public  officer  of  bank  (also  a  company)  carried  in 
chum  before  Master,  who  refused  to  admit  it  as  a 
claim  until  debt  wasprored  at  law.  The  Court  on 
appeal  admitted  claim,  and  gave  public  officer  of 
bank  liberty  to  bring  such  action  a^nst  such  per- 
son or  persons  as  he  should  be  adriised.  £x  parte 
ihe  East  of  England  Bank.  Co.,  in  re  Norwich 
Yam  Co.,  822 

— -  A.  was  holder  of  shares  in  joint-stock  companv, 
the  members  of  which  had  by  covenant,  not  oind- 
ing  their  heirs,  enga^d  that  partnership  should 
continue  for  nhietv-mne  years ;  that  there  should 
be  no  right  of  surviTorship,  and  that  shares  should 
be  deemed  personal  estate.  A.  died  in  1888,  hav- 
ing, by  his  will,  devised  his  real  estate  to  B,  and 
appointed  C.  his  executrix.  At  his  death  company 
were  solvent,  and  all  the  then  existing  liabilities 
were  afterwards  discharged.  C,  after  A.'s  death, 
was  trokted  as  proprietor  of  the  shares :  and  for 
fire  years  rec^ved  diridends  upon  them  as  execu- 
trix. Company  became  insolvent ;  and,  it  appear- 
ing that  testator's  personal  estate  was  exhausted, 
B.  s  name  was  put  on  the  list  of  contributories,  in 
his  character  or  devisee  of  real  estate.  B.  rightly 
plaoed  on  list  of  contributories.     In  St.  George 


Steam  -  Packa  Co.,  ex  parte  Bamet's  Devisees, 
832 

A  railway  company  was  formed,  and  a  large 

number  of  shares  m  it  was  allotted,  and  a  consi- 
derable sum  paid  in  respect  of  deposits.  A  manag- 
ing conmiittee  of  the  company  was  appointed,  and 
five  of  its  members  were  appointed  a  finance  com- 
mittee, with  power  to  draw  cheques.  By  direction 
of  managing  committee,  laige  sums,  part  of  com- 
panv's  fund^  were  employed  in  purchasing  shares 
in  the  market.  The  Master  to  whom  the  winding 
up  of  the  company  was  referred,  charged  the  mem- 
bers of  finance  committee  with  these  sums,  on  the 
inround  that  managing  committee  was  implicated 
in  the  breach  of  trust.  Master's  order  overruled. 
In  re  London  and  Birmingham  Extension,  and 
Northampton^  dte.  BaiL  Co.,  ex  parte  Carpenter's 
Executors,  835 

A.  subscribed  the  deed  of  settlement  of  a  joint- 
stock  company,  instituted  for  purposes  of  granting 
assurances  on  ships,  for  1,000  shares  of  251.  each. 
By  deed  of  settlement  it  was  declared  that  deposit 
of  21.  2s.  should  be  paid  on  each  share,  and  that 
further  call  of  21.  2#.  might  be  made  by  direc- 
tors, but  that  no  further  call  should  be  made  with- 
out a  prerious  resolution  of  shareholders  assembled 
at  a  general  meeting.  Company  granted  several 
policies.  Company  was  afterwards  made  bankrupt, 
under  7  &  8  Vict.  c.  Ill,  and  debts  were  proved 
against  it  to  amount  of  70,000/.,  and  upwards.  It 
was  afterwards  ordered  to  be  wound  up.  Master 
placed  A.  on  list  of  contributories,  and  made  an 
order  that  he  should  pay  25,000j.  Motion,  that 
the  order  as  to  the  call  should  be  discharged 
refused.  In  re  Merchant  Traders*  Ship,  Loan,  and 
Assurance  Association^  ex  parte  Talbot,  846 

-^—  A  joint-stock  company  was  completely  regis- 
tered, and  a  person  applied  for  and  accepted  shares 
and  paid  deposit  on  shares  allotted  to  him.  Com- 
pany s  deed  required  that  on  its  execution  names 
of  parties  executing  should  be  entered  on  list  of 
shareholders,  and  m  returned  to  Stamp  Office,  &c., 
and  thenceforth  they  should  have  privileges  and 
be  subject  to  liabilities  of  shareholders,  in  this 
instance  deed  not  executed,  but  directors  entered 
and  returned,  &c.  the  name.  Nevertheless,  the 
name  of  this  person  properly  placed  by  Master, 
under  winding-up  order,  on  list  of  contributories 
to  debts  and  liabilities  of  company.  Ex  parte 
TeUand,  in  re  the  Port  of  London  Shipowners* 
Loan  and  Assurance  Co.,  852 

—  Seven  persons  were  elected  the  managing  com- 
mittee of  a  company,  and  performed  acts  in  that 
character.  The  scheme  proved  abortive.  Actions 
were  brought  against  one  of  the  seven,  and  he 
obti^ned  an  order  for  winding  up  the  company. 
Others  of  the  seven  had  made  a  smiilar  attempt, 
but  were  not  in  time  to  do  so  before  the  order  was 
actually  obtained.  An  official  manager  was  ap- 
pointed, and  the  order  was  prosecuted  with  the 
concurrence  of  all  seven.  Four  of  the  seven  ap- 
pealed from  the  order  for  winding  up,  and  also 
from  an  order  for  a  call  to  pay  the  costs  and 
expenses  and  the  debt ;  but  it  was  held,  first^  that 
whether  the  order  for  vrinding  up  were  nghtly 
CNT  wrongly  made,  the  four  could  not  move  to  dis- 
charge it ;  and.  secondly,  that  the  order  for  the 
call  was  properly  made  on  the  seven  members  of 
the  managing  committee.  Ex  parte  Woolmer,  in 
re  Direct  Exeter,  Plymouth  ana  Devonport  Bail. 
Co.,  888 

Witness— A  commission  directed  to  issue  for  exami- 
nation of  witnesses,  upon  the  certificate  of  the 
Master,  having  miscarried  by  reason  of  defendant 
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beiDg  deprlred  of  an  oppoitanity  of  erow^xuni- 
ning  plamtilF's  witnesBes,  a  new  commission  was 
directed  without  further  certificate  of  the  Master. 
Fortyth  t.  ISllicet  590 
Wttjuss  (continued)  —  Testator  gare  residue  of  his 
pro|>erty  to  be  held  in  deposit  for  puipose  of  in- 
quiring whether  there  were  any  relations  of  his 
blood  UTing,  and  if  so  said  residue  to  be  dirided 

Sually  among  them.  Upon  reference  to  the 
aster  to  make  inquiries  in  conformity  with  above 
residuary  bequest,  Master  reported  that  a  com- 
mission  ought  to  be  sent  to  Venice  to  examine 
witnesses  as  to  who  were  the  next-of-kin.  The 
Court,  upon  the  application  of  the  executors,  made 
an  order  for  a  foreign  commission,  and  also 
directed  what  sum  should  be  allowed  out  of  testa- 
tor's property  for  expenses.  Healhf,  Chapmanj  614 

Examination  of  co-defendant    Bee  Trust  and 

Trustee. 


Wordi-'**  And"  to  be  i«ad  or,  484 

"Children,"  meaning  of,  in  will,  860 

^— -  "Die  before  entitled  in  possession,** oonstroe- 
tionofinwill,  281 

"Education  and  learning,"  406 

«  Having"  or  "  leaving"  issue,  402 

"Issue,** meaning  of,  in  will,  276 

"WeU  knowing,**  meaning  of,  in  will,  265 

"NextH>f-kln,*405 

"  Owners,"  meaning  ol^  in  memonadam  in- 
dorsed on  settlement,  121 

•^—  "Shan  and  share  alike,"  496 

**  Survivors  or  survivor,"  496 

"  Then   living,"  —  "  D^ing,"  —  "Shall    die," 

meaning  of  in  will,  655 

"  Vested,"  605 


BANKRUPTCY. 


Aei  of  .8(taJfcn(|>tey— Non-payment  after  summons. 
See  Adjudication. 

AdrudietUion  and  Advertitenunt  —  Under  12  k  18 
Vict.  c.  106.  s.  104,  notice  of  application  to  suspend 
the  advertisement  havin|f  been  given  within  seven 
days  after  the  adjudication,  the  Commissioner  has 
power,  after  the  expiration  of  the  seven  days,  to 
suspend  the  advertisement  and  extend  the  time. 
/»  re  Cattelli,  5 

^-—  After  advertisement,  the  Commissioner  has  no 
jurisdiction  to  entertain  a  petition  to  review  his 
abjudication.  Such  petition  must  be  to  the  Vice 
Chancellor  sitting  in  Bankruptcy.  /»  re  Carter, 
ex  parte  Carier,  SS 

—  A  creditor  petitions  against  an  w^udication 
within  the  proper  time,  and  the  petition  is  not 
heard  within  the  twenty-one  days  from  the  adjudi- 
cation, and  when  heard  it  is  dismissed,  and  the 
creditor  appeals  within  twenty-one  days  after  the 
Commissioner's  decision  on  his  petition.  Appeal 
in  time  under  the  12th  section  of  the  12  fr  18  Vict, 
c.  106.  Petition  to  Commissioner  to  annul  abjudi- 
cation not  an  appeal  within  that  section.  ExparU 
Bean,  in  re  Wtlkinson,  26 

A  creditor,  a  wholesale  dealer,  issued  a  sum- 
mons under  section  78.  of  12  fr  18  Vict.  o.  106,  de- 
manding payment  of  money  due  from  a  retail 
dealer  in  the  same  line  of  business,  and  describ- 
ed the  items  in  the  particulars  of  demand  as 
"goods."  This  described  with  sufficient  certainty 
the  wares  supplied,  so  as  to  prevent  the  annulling 
of  the  adjudication  on  the  ground  of  uncertainty. 
The  situation  of  parties  and  nature  of  demand  are 
to  be  considered  in  determining  what  is  convenient 
certainty.  A  doubt  on  the  legal  validity  of  an 
adjudication  is  not  sufficient  ground  for  annulling 
it.    £x  parte  Bower,  in  re  Bowers,  61 

Annulling.    See  Trader. 

^^^«a/ —Creditor  who  had  not  given  notice  of  oppo- 
sition not  allowed  to  appear  b^ore  Court  of  App^. 
In  re  ffolthouae,  8 

>^—  Jurisdiction  of  Court  of.    In  re  Cheetham,  5 

Astig%eet^The  removal  of  assignees  is  in  the  en- 
tire discretion  of  the  Commissioner,  and  where 
assignees  appointed  solicitors,  related  by  marriage 
to  the  bankrupt,  and  the  Commissioner  deeming 
the  appointment  objectionable,  gave  the  assignees 


time  to  decide  whether  th^  would  dischaige  the 
solicitors,  or  would  themselves  retire  from  thdr 
office,  and  at  the  time  appointed  the  assignees  re> 
fused  to  do  either,  whereupon  the  Commissiooer 
removed  the  assignees,  the  Court,  upon  appeal,  re- 
fused to  interfere,  and  dismissfid  the  M>Pf<^  ^'i^ 
costs.    Ex  parte  BaUt,  m  re  WiUiamt,  20 

CeriifieaU  of  Coa/bnntCy— Bankrupt  was  refused  hit 
certificate  by  Commissioner  for  an  offence  not  eno- 
merated  in  section  256.  of  12  k  18  Vict  c  KM, 
namely,  for  systematically  buying  goods  at  a  smsU 
price  and  short  credit  and  immediately  seUiag  the 
same  at  still  lower  prices.  He  was  also  refosed 
any  protection,  except  pending  an  ^peaL  On  sa 
appeal,  certificate  refused,  but  order  made,  byooa- 
sent  of  assignees,  giving  protection  for  penon  of 
bankrupt,  but  leaving  his  property  liable.  Creditor 
who  had  not  given  three  days  notice  of  oppositioB 
under  section  198,  and  who  was,  therefore,  refacd 
a  hearing,  not  allowed  to  appear  before  the  appesl 
Court  on  motion  to  dischaxge  alMUve  order.  1%  re 
HoUkoHse,  8 

Railway  stock  b  within  the  201st  section  of 

12  k  18  Vict,  c  106,  which  enacts,  that  no  bank- 
rupt shall  be  entitled  to  his  certificate  if  he  shall 
within  one  year  before  his  bankruptcy  have  lost 
200/.  by  any  contract  for  the  sale  or  purchase  of 
"  any  Grovemment  or  other  stock."  Ex  panU  Ma- 
thegon,  in  re  Matheton,  18 

—  Qwgre — whether  the  Court  of  Appeal 
diction  to  refer  back  the  question  of  ' 
after  the  Commissioner  has  refused  it. 

^  whether  the  grant  of  the  certificate  1>y  tlie  Oom- 

"  missioner,  after  he  has  once  refused  i^  would  be 
valid.    Ex  parU  WkUdker,  t'a  re  WkUaier,  25 

Bankrupt,  haring  had  his  certificate  refused, 

iras  taken  in  execution,  and  lodged  in  gaol.  Gnmnd 
of  refusal  of  Commissioner  was  a  fiaodalent  pre* 
ferenoe  within  section  256.  of  12  fr  18  YitsL  c  106. 
Court  of  Appeal  being  of  opinion  that  charge  not 
sustained,  granted  a  certificate  of  the  third  daai, 
and  directed  release  of  bankrupt  from  prison ona 
given  day.    Ex  parte  HwU,  in  re  HwU,  29 

Bankers  who,  upon  eridence  before  the  Court 

must  be  taken  to  nave  been,  and  to  have  knowa 
that  they  were,  deeply  insolvent,  oontinoed  lo  R> 
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eeiwe  depoiitey  ukL  to  iflBiie  notes  for  eighteen 
months*  daring  whioh  time  their  aaMte  would  not 
pay  more  than  fif.  in  the  pound ;  on  Myo^^^^oi^ 
of  henkruptcy,  Commiiiioner  refused  them  any 
oertiflcate  or  protection.  On  appeal,  the  Court 
affirmed  the  refusal  of  certificate  on  abore  ground ; 
but,  upon  consent  of  asBignees  and  of  opponng  cre- 
ditors, granted  protection  to  their  persons.  Certi- 
flcate  a  benefit  to  whioh  bankrupt  mav  entitle  him- 
self by  good  conduct.  Quartf — ^whether  after  re- 
fiosal  of  certificate,  grant  of  protection  of  any  atail 
against  common-law  right  ox  creditors  who  do  not 
come  in  under  the  bankruptcy.  JBxparU  Rufford, 
in  re  Rmford,  JBxjparU  Wroffffe,  in  re  Wragge,  32 

—  Authority  of  Commisdoner  under  section  198. 
of  12  It  18  Vict,  c  106.  to  appoint  a  sitting  for 
consideration  of  grant  or  certincate  to  a  bankrupt, 
although  the  bankrupt  does  not  make  the  appli- 
ci^on  himself.  Ex  narU  Sherlock,  in  re  aher- 
lod,  86 

—  A,  a  tallow-broker  in  business  with  B,  became 
bankrupt^  and  on  application  for  his  certificate 
had  tiie  sune  suspended  for  two  years,  and  then  to 
be  of  the  third  claM.  The  ease  of  suspension  was 
supported  by  Oommisrioner  on  two  grounds :  first, 
that  bankrupt  had  fraudulently  induced  a  creditor 
to  forbear  emorcing  payment  of  a  certain  sum  by 
withholding  information  known  to  him  and  not 
known  to  the  creditor,  and  which,  if  known  would 
have  induced  creditor  to  enforce  payment;  the 
other  case  was  for  reeelTing  money  for  goods 
alleged  by  the  bankrupt  to  have  been  purchased, 
and  then  re-transferring  the  goods  to  the  person 
of  whom  he  bought  them,  so  that  the  creditor 
did  not  receiTe  the  goods,  and  lost  his  money.  The 
Lords  Justices  were  of  opinion  that  the  withhold- 
ing of  information,  or  the  silence  of  the  bankrupt 
niarding  that  information,  was  not  dishooestly 
intended  in  the  one  case,  and  the  act  by  which  the 
goods  were  re-tranrferred  and  the  money  lost  in 
the  second  case  was,  upon  the  eTidenoe  bcnore  the 
Court,  not  fraudulent  so  far  as  petitioner  was  con- 
oemed,  and  they  granted  an  immediate  certificate 
of  the  first  dass.    Sxparte  GnU,  in  re  OmU,  48 

—  E.  M.  and  H.  M.  purchased  a  business  of  their 
brothers,  but  it  was  not  paid  for.  £.  M.  attended 
to  the  aocountB,  so  far  as  they  were  attended  to^ 
and  H.  M.  performed  the  duties  of  trsTeller.  £.  M. 
and  H.  M.  on  Tarious  occasions  raised  money  by 
deposits  of  eoods  and  paid  601.  per  cent,  for  dis- 
count H.  M.  ordered  goods  one  day  and  pledged 
them  on  the  next.  The  brothers,  renders  of  the 
business,  sued  for  the  purchase-money,  and  issued 
execution  on  a  judgment  in  the  action.  Both  E.  M. 
and  H.  M.  were  adjudicated  bankrupts,  and  the 
Commissioner  refused  them  their  certificates  or 
protection  on  the  ground  of  not  keeping  proper 
Dooks  of  account  (as  to  B.  M.  destruction  of  books), 
obtaining  goods  for  the  purpose  of  pledging,  and 
pledging  them,  and  fraudulent  preference  to  the 
orothers  who  sold  the  business.  H.  M.  appealed,  and 
swore  that  he  pledged  the  goods  to  meet  a  sudden 
demand  for  payment  of  biUs  falling  due ;  that  he 
beliered  he  was  solTcnt  when  the  ^oods  were  bought, 
and  that  he  had  nothing  to  do  with  the  keeping  of 
the  books,  and  he  produced  a  witness  who  swore  that 
the  goods  were  oraered  because  thejr  were  wanted 
in  the  stock.  The  Lords  Justices  being  of  opinion 
there  was  no  wrong  intention  as  to  the  books  or 
the  pawning,  and  that  there  was  pressure  by  the 
Tenoors,  and,  acquitting  the  appellant  of  fraud, 
granted  him  a  second-class  certincate,  to  be  dated 
eight  months  after  the  adjudication.  JSx  parte 
Jiarlyn,  in  re  Martyn,  46 


—  Bankrupt,  who  had  twice  before  compounded 
with  his  creditors,  made  false  and  fhuxdulent  en- 
tries in  his  books,  consisting  of  fictitious  accounts 
in  particular  names.  He  stopped  payment,  being 
at  &e  time  able  to  pay  12f.  in  tne  pound,  and  soon 
after  offered  lit,  in  the  pound.  Commissioner  re- 
fused him  his  certificate  and  all  protection,  except- 
ing for  twenty-one  days;  and  on  ap]Ma],  the  Lords 
Justices,  acting  under  discretion  given  by  IdSth 
section  of  12  k  18  Vict  c.  106,  dismissed  petition 
of  appeal,  with  costs,  affirming  decision  of  Commis- 
sioner, and  refusing  any  protection  whaterer.  Ex 
parte  Curteit,  in  re  Curteie,  53 

—  Before  a  bankrupt  can  ask  for  his  certificate 
he  should  have  conformed  to  the  bankrupt  law 
rince  his  bankruptcy.  If  a  trader  obtains  money 
by  fraud,  though  not  in  the  course  of  his  trade,  or 
in  matters  connected  with  his  business,  it  is,  on  a 
question  of  certificate,  conduct  as  a  trader,  within 
the  meaning  of  12  k  13  Vict  c  106;  and  if  a 
case  comes  otherwise  within  the  act.  it  is  not  the 
less  so  because  the  conduct  complained  of  took 
place  before  the  passing  of  the  act.  Ex  parte 
Stanar,  in  re  Staner,  56 

See  Protection. 

CommMfioiMr— Discretion  of.    See  Assignees. 
Jurisdiction  of.    See  Abjudication  and  Adver- 
tisement. 

Evidence,    See  Inspection  of  Documents. 
Fraudulent  Preference,    See  Certificate  of  Confor- 
mity. 

Friendly  Soeietiet,    See  Payment  of  Debts  in  f ulL 

IfUjaecUon  of  Documents — A  creditor,  who  had  proved 
his  debt,  applied  by  his  attorney,  under  section  282. 
of  12  k  IS  Yict  c.  106,  for  leave  to  inspect  the 
affidavit  of  debt,  the  proof  of  the  act  of  bank- 
ruptcy, and  other  proofs  filed  in  court,  on  which 
adjudication  founded,  with  a  view  to  impeach  the 
abjudication.  On  appeal,  it  was  held,  that  this  was 
not  a  "  reasonable"  request,  within  Uie  meaning  of 
the  statute,  and  the  app^  was  dismissed,  with 
costs.  Qneere — whether  above-mentioned  docu- 
ments and  proofs  are  within  the  language  of  sec- 
tion 282.    Ex  parte  Emell,  in  re  Brewer,  27 

Jurisdiction  —of  Court  of  Appeal.  See  Payment  out 
of  Court 

of  Commissioner.  See  Adjudication  and  Adver- 
tisement   Certificate  of  Conformity.   Protection. 

y^oHce  of  OppotHion,    See  Certificate  of  Conformity. 

Official  AtsigneeSec^oa  54.  of  12  k  18  Vict  c.  106. 
having  enacted  that  certain  amounts,  not  less  nor 
greater  than  specified  amounts  per  cent,  on  gross 
produce  from  tune  to  time  should  be  paid  by  omdal 
assignees  to  "  Chief  Registrar's  Account,"  amount 
to  l^  fixed  by  senior  Commissioner,  with  approval 
of  Lord  Chancellor;  and  chief  Commissioner  hav- 
ing fixed  the  sums,  with  such  approval.  Court  re- 
fused to  interfere  to  alter  the  same ;  but  Commis- 
sioner having  made  such  allowances  to  official  as- 
signee as,  according  to  amount  of  bankrupt's  estate 
and  nature  of  duties  performed,  were,  in  his  opin- 
ion, just  and  reasonaible,  the  Court  differing  from 
opinion  of  Commissioner,  and  official  assignee  not 
requesting  the  Court  to  fix  amount  of  allowance, 
the  matter  was,  on  this  point,  sent  back  to  Com- 
missioner for  re-considexation.  Ex  parte  Olyn,  in 
re  Athlin,  49 
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PajftMM  of  DebU  in  fvU—U.oma  which,  bjr  rales  of 
frieadly  looiety,  ought  to  have  been  depoaited  with 
treafurer,  WM  paid  directly  to  banken  of  lociety. 
Bankers  abjudicated  bankrupts,  and  sodety.  under 
section  167.  of  12  k.  13  Vict.  c.  106,  claimed  to  be 
paid  in  full,  and  in  support  of  the  claim  filed  an 
affidavit,  swearing  that  the  bankers  were  "  em- 
ployed in  the  office  of  treasurer."  Petitioners  not 
entitled  to  pavmoit  in  fuU.  Ex  parte  Ojtford,  in 
re  Hufard,  81 

Payment  oiU  of  Court — ^The  primary  joiisdiction  in 
Bwokruptcv  being,  by  12  k  13  Vict.  c.  106.  s.  12, 
transferrea  to  Commissioners,  and  the  jurisdic- 
tion of  Vice  Chancellor  under  that  act  having 
been  exclusiTely  appellate  and  transferred  to  the 
Court  of  Appeal  by  14  k  15  Vict  c.  83,  the  Court 
of  Appeal  cannot  order  payment  of  money  out  of 
Bankruptcy  Court,  unless  application  be  made  by 
way  of  appeal  (rom  CommisdoQer.  In  re  Cheet-- 
ham,  5 

Proof  of  Jkbts-^Ask  insolvent  trader  about  to  marry, 
the  intended  wife  being  ignorant  of  the  insolvency, 
entered  into  covenant  with  trustees  to  pay  them  a 
moderate  sum  of  monev,  interest  to  oe  paid  to 
wife's  appointment,  and,  in  de&ult,  to  intended 
wife  for  life  for  her  sepante  use,  then  to  husband 
for  life,  and  the  capital  to  be  in  trust  for  the  sur- 
vivor absolutely.  Property  of  the  wife  was  also 
agreed  to  be  settled  upon  same  trusts.  The  hus- 
band having  become  Dankmpt,  it  was  held  in  a 
special  caee  that  the  trustees  were  entitled  to  prove 
for  the  amount.  ^  £x  parte  Mae  Bimiee  Triuteet, 
in  re  Mae  Bimie,  15 

A.  B.  was  a  shareholder  in  a  joint-stock  banking 

company,  which  stopped  payment  He  became 
bankrupt,  and  afterwards,  before  he  obtained  his 
certificate,  an  order  for  winding  up  the  banking 
company  was  obtained,  and  subsequently,  he  ob- 
tained his  certificate.  Under  the  14th  and  30th 
sections  of  the  Winding-up  Act  of  1849,  official 
manager  entitled  to  go  in,  and  prove  for  the 
amount  of  caUs  in  competition  with  his  separate 
creditors.  Bx  parte  NichoUiff  in  re  Monmoyihshire 
and  Olamorganthire  Banking  Co.,  64 


Proteetion-'gfMdiBd  by  Ooort  of  Appeal  thoD^fa  oer- 
tificate  of  conformi^  refused.    In  re  SoUhonee,  8 

Under  \2  k\Z  Vict  c  106,  the  Commisnoner 

may  refuse  protection  to  a  bankrupt  for  other 
causes  than  for  the  commission  of  any  of  the 
offences  enumerated  in  section  256.  The  issue  of 
certificate  of  penalty,  under  section  257,  dep^ids 
upon  the  refusal  oi  protection  generally,  ami  is 
not  limited  to  such  refusal  for  either  of  the  offences 
enumerated  in  the  preceding  section.  The  discre- 
tion vested  with  the  Commissioner  by  this  rtatute 
in  granting  or  withholding  protection  is  vei^  large, 
excepting  in  the  cases  eonmerated  in  section  256, 
in  wniflh  cases  his  functioDS  are  merely  ministerial, 
and  he  is  bound  to  refuse  protection.  So  held,  by 
the  full  Court  of  Appeal,  Knight  Bruce,  LJ»  d^tbi- 
tante.    Ex  parte  SianiCjn,  inre  Stamlon,  7 

^An  order  under  section  211.  of  12  k  18  Vict. 

c  106,  granthig  protection  untU  a  day  certain, 
exceeding  two  months  from  its  date,  is  irregular, 
and  will  not  protect  the  debtor.  ^Ncnv— whither, 
after  an  order  granting  protection  under  the 
211th  section,  a  creditor  can  proceed  under  the 
78ih  section.    Ex  parte  Bomvn,  vnreB/Ofven,  IS 

See  Certificate  of  Coof onnity. 


iiatliwiy  ^Kodk    See  Certificate  (tf  Conformity. 


<8<>{«ct^or— not  a  scrivener.    See  Trader. 


Trader^K  solicitor  was  abjudicated  banknq>t  as  a 
scrivener,  on  evidence  clearly  establishing  the  fact ; 
on  appeal  sgainst  the  adjudication,  he  was  exa- 
mined, and  the  Court  being  satisfied  that,  upon 
the  aaditional  evidence,  he  was  not  a  scrivener 
within  the  meaning  of  the  bankrupt  law,  annulled 
the  abjudication;  the  I«ord  Chief  Justice  express- 
ing his  agreement  in  the  decision  only  on  the 
authority  of  cases  determined  by  Lord  Eldon  and 
Lord  Chief  Justice  Gibbs.  ExpairieDnfomir,inre 
Dufawr,  88 
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